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(Speeek€»  taken  from  Mr  Gwnejf*t  Short-Hand  Notes, J 

lltk  Jul^  1831. 

No.  I. — ALsxANDsa  Feasbb,  &c.,  Magistrates  of  Dingwall, 
AppeUamie,  p.  Ths  Honourable  Mas  M.  Hay  M^Kenzis, 
&c  RcMpondents. 

Process — Intetlocutor— laterdic^— >7%e  Lord  Ordinary  having 
inlerdided  the  appeilantt  front  fithing  salmon  above  a  cer* 
taim  Una  en  a  river,  and  that  line  being  disputed  6y  the  ap' 
pdUiniSt  and  evidence  thereof  allowed  j  and  the  respondents  hash- 
ing thereafter  complained  by  petition^  that  the  appellants  had 
tfeen  guilsj^  of  breach  of  interdict  /  and  having  therein  craved  fine 
<utd  damagesj  and  the  Court  having  renewed  the  interdict,  with 
the  enumeration  tftwo  pools,  not  in  the  Lord  Ordinary's  inter" 
iocutor-^^Heldf  ti^ffUrming,  but  at  the  same  time  explaining,  the 
judgement  of  the  Court  of  Session,  that  it  wottld  have  been  clearer 
to  heofc  omitted  the  vsention  of  pools ;  and  that  the  inquiry  as  to 
the  course  of  the  line  of  march  was  not  to  be  limited  thereby. 

On  the  24th  Jannary  1778,  the  appellants  obtained 
this  jodgment  m  their  favour : 

**  Find,  that  the  Magistrates  and  Town  Ckiuncil  of  Dingvpall 
ha\%  produced  a  sufficient  title  to  the  fishings  in  the  said  river 
(ConoD»)  opposite  to  tbelr  property,  from  the  march  of  Breake- 
Dord  down  to  the  sea,*"  &c. 

The  respondents,  in  1824,  brought  an  action  of  de* 
clarator,  &c.  agiunst  the  appellants,  on  the  ground  that 
they  had  encroached  on  the  salmon  fishiitf  s  belonging 
to  the  respondents  in  the  river  Conon.  After  a  variety 
of  procedare,  Lord  Corehonse,  on  11th  March  1828» 
pronounced  this  interlocutor : 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties 
opoo  the  whole  osaBe,  and^  in  particular,  upon  the  demand  now 
made  for  an  interdict  against  the  defenders  to  fish  above  the 
march  between  the  lands  of  Balblair  and  Breakenord ;  In  res- 
pect  it  is  averred  that  the  defenders  have  been  fishing  above  the 
said  march,  which,  by  their  admissions  on  the  record,  they  are 
not  entided  to  do.  In  the  meantime,  prohibits,  interdicts,  and 
discharges  the  said  defenders,  or  any  of  them,  their  tenants,  ser- 
vants, fishers,  or  dependents,  from  fishing  or  killing  salmon  in 
any  part  of  the  river  Conon,  above  the  line  delineated  on  the 
plan  in  process,  as  the  march  between  Balblair  and  Breakenord ; 
but  in  respect  the  defenders  do  not  admit  that  the  said  line  is 
accuiately  kid  down  in.  the  plan,  without  prejudice  to  the  parties 
to  ascertain  the  exact  march  between  Balblair  and  Breakenord, 
before  the  interdict  is  declared  perpetual,  grants  diligence  at  the 
defenders'  instomee,  against  havers,  for  recovering  the  printed  in- 
formations, in  the  case  nUeh  depended  between  the  Commis- 
Rioners  of  the  annexed  estates,  and  the  Magistrates  of  Dingwall, 
foumled  on  as  res  Judicata  by  ^e  defenders,  or  copies  of  these  in- 
formations, and  commission  to  the  Sheriff-depute  or  Substitute  of 
the  boun^  within  which  the  havers  may  be  for  the  time,  to  take 
their  oaths  and  depositions,  and  receive  their  productions,  to  the 
day  of  May  next;  appoints  the  parties  to  prepare  mutual 
cases  upon  the  whole  cause,**  && 

Thereafter,   p9th  June   1828,)  the    fespondents 

{>resented  a  p^ition  and  complaint  against  the  appel- 
ants,  setting  forth^  that  in  defiance  of  the  interoict^ 
Vol.  IV. 

c<»w««^^  ••  i^'  ^'  DICKSON.  W.  H.  DUNBAR,  Advoeatcf,  iOBN 
conducted  by  I     fiyMBB.  W.a,  and  otbet»,  Usflriian  of  tbs  Bar. 


the  Magistrates  of  Dingwall  were  persisting  in  en* 
croaching  upon  the  respondents'  salmon  fishings  in 
the  Conon.  The  petition  concluded  for  renewal  of  the 
interdict,  and  for  damages.  On  the  4th  June  1829, 
the  Court  pronounced  this  interlocutor : 

"  The  Lords  having  resumed  consideration  of  this  petition 
and  complaint,  with  the  closed  record,  cases  for  the  parties,  and 
other  proceedings,  and  heard  counsel  thereon ;  before  further 
answer,  remit  to  Neil  M*Lean,  land-surveyor  in  Inverness, to  exa- 
mine the  ground  on  the  northern  bank  of  the  river  Conon,  deline- 
ated on  the  plan  by  Alexander  Sangster,  specially  referred  to  in  the 
pleadings  of  the  parties ;  and  in  reference  to  the  site  of  the  old 
houses  of  Breakenord  and  Balblair,  ks  laid  down  in  that  plan,  as 
also  in  reference  to  the  entry  of  the  Bum  of  Altnacack  into  the 
river  Conon,  to  ascertain  where  the  line,  delineated  on  the  plan 
as  the  march  between  Balblair  and  Breakenord,  falls  to  he 
placed  on  the  ground,  and  to  strike  the  bank  of  the  river ;  to  re- 
port to  the  Court  such  explanations  as  he  may  deem  necessary, 
of  the  modes  he  shall  have  adopted  in  following  out  the  purpose 
of  this  remit,  accompanied  by  a  hand-sketch  aufficieot  to  illus- 
trate the  matter  in  dispute ;  and  he  is  further  directed  to  mark 
on  his  sketch  such  parts  of  the  river  as  shall  be  pointed  out  to 
him  where  it  is  alleged  that  the  Magistrates  have  fished  illegally." 

And  on  the  11th  July  1829,  their  Lordships  pro- 
nocraced  this  Interlocutor : 

**  The  Lords  having  advised  the  petition  and  complaint,  with 
the  revised  cases  given  in  for  the  parties,  and  heard  counsel,  they 
renew  the  interdict  as  granted  by  the  Lord  Ordinaiy  against  the 
respondents  fishing  in  the  Pool- Cure  and  Pool-Breidcenord ; 
and  in  the  meantime,  direct  the  complainexs  to  keep  an  exact 
account  of  the  fish  caught  in  these  two  pools ;  and  with  this 
finding  and  direcHon,  remit  the  cause  to  the  Jury  Court  to  pro- 
ceed as  directed  by  the  statute." 

The  Magistrates  appealed,  and  pleaded — I.  The 
interlocutor  is  ultra  petita  of  the  petition  and  com- 
plaint, inapplicable  to  the  true  state  of  the  rights  of 
the  parties,  and  amounts  in  effect  (o  the  granting  of 
a  new  interdict,  wholly  different  from  the  origmai 
one,  for  the  alleged  breach  o£  which  alone  the  com- 
plaint was  presented. — II.  The  interlocutor  of  11th 
July  1829  is  at  variance  with  the  prior  interlocutor 
of  4th  June  1829,  and  in  express  contradiction  to  the 
report  and  survey  of  McLean,  the  judicial  surveyor, 
and  wholly  at  variance  with  the  object  for  which  that 
survey  and  report  were  ordered. — III.  The  remit  to 
the  Jury  Court  was  irregular  and  inept,  and  the  de- 
mand for  damages  in  the  complaint  was  unnecessary, 
in  respect  of  the  conclusion  for  damages  in  the  action 
of  declarator — ^premature  until  the  actual  state  of  the 
march  was  ascertained^and  in  itself  wholly  unfound- 
ed. Answered — I.  If  the  interlocutors  appealed  from 
do  nbt  decide  the  merits^  they  must  have  oeen  intend* 
ed  merely  to  regulate  the  interim-possession  of  the 
parties,  till  the  disputed  facts  could  be  satisfactorily 
investigated  by  trial  before  a  jury ;  and  every  neces- 
sary precaution  being  taken  to  secure  any  eventual 
interests  of  the  appellants,  bv  having  an  exactaccount 
kept  of  the  fish  caught  i»  tne  poob  in  question,  and 
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the  arranpfenient  beings  othcrwiso  the  hest  that  could 
be  adopted  for  iiiteriRi-iniuiugcmeiit,  there  are  no  ra- 
tional or  plausible  grounds  on  which  these  interlocu- 
tors can  be  impeached,  and  the  present  appeal  ought 
to  be  dismissed,  as  most  unreasonable  ana  vexatious. 
—-II.  But  maintaining,  as  the  respondents  humbly 
do,  that  by  the  judgments  under  review,  it  was  virtu- 
ally found  that  the  appellants  bad  been  guilty  of 
breach  of  interdict,  and  were  liable  in  the  damages 
thereby  occasioned,  which  it  was  the  object  of  the  re* 
luit  to  the  Jury  Court  to  ascertain  and  assess,  it  is 
impossible  to  doubt  that  the  judgment,  and  the  rule 
adopted  by  the  Court  below,  were  justified  by  the 
original  interdict,  the  circumstjinccs  under  which  that 
interdict  was  pronounced,  and  the  explanation  of  it 
given  by  the  appellants  themselves,  practically  by 
their  conduct,  and  in  their  pleadings. 

I.ord  Chancellor, — My  Lards,  this  case  has  now  resolved  itself 
into  a  mere  question,  with  respect  to  the  coits  of  the  present  ap- 
peal ;  because  as  to  every  thing  in  the  Court  below,  the  whole 
proceeding  appea  s  to  be  put  an  end  to,  in  consequence  of  some 
considerations  which  it  is  not  necessary  particularly  to  attend 
to  at  present,  because  it  is  a  matter  which  has  occurred  sine* 
the  appeal — and  we  must  consider  the  case  as  it  was,  when  the 
interlocutor  was  appealed  from,  and  we  must  look  to  the  judg- 
ment appealed  from,  and  brought  before  us  for  decision.  Now, 
undoubtedly  it  is  necessary  to  look  to  these  interlocutors,  one 
of  which,  and  the  governing  one,  which  is  not  appealed  from, 
is  in  page  two  of  the  appellants'  case.  The  Lord  Ordinary 
"  prohibits,  interdicts,  and  discharges  the  said  defenders,  or  any 
of  them,  their  tenants,  servants,  fishers  or  dependents,  from 
fishing  or  killing  salmon  in  any  part  of  the  river  Conon,  above 
the  line  delineated  on  the  plan  in  process,  as  the  march  between 
Balblair  and  Breakenord ;  but  in  respect  the  defenders  do  not 
admit  that  the  said  line  is  accurately  laid  down  in  the  plan, 
without  prejudice  to  the  parties  to  ascertain  the  exact  march 
between  Balblair  and  Breakenord,  before  the  interdict  is  de- 
clared perpetual,  grants  diligence  at  the  defenders'  instance 
against  havers,  for  recovering  the  printed  informations  in  the 
case  which  depended  between  the  commissioners  of  the  an- 
nexed estates  and  the  Magistrates  of  Dingwall,  founded  on  as 
res  judicata  by  the  defenders,  or  copies  of  these  informations." 
Then  comes  the  interlocutor  in  folio  14,  which  does  not  carry 
it  much  further~*does  not  certainly  specify  the  pools  as  pools, 
but  refers  to  the  line  under  dispute.  Then  comes  the  one 
appealed  from  in  folio  19  of  the  case — and  that  unfortu. 
nately  introduce**  the  mention  of  two  pools.  If  those  had 
been  left  out,  ti.at  would  have  left  no  doubt  that  what  the 
Court  meant  to  do  by  this  interlocutor,  was  to  renew  the 
former  interlocutor ;  and  when  you  come  to  examine  it  very 
narrowly,  it  does  not  seem  to  be  decisive  respecting  those 
two  pools— for  it  says,  that  the  respondent  shall  not  fish  in 
those  two  pools,  but  that  the  compluiner  may  lish — but  that 
he  must  keep  an  account;  which  shews  that  it  was  to  have 
effect  till  the  final  hearing  and  adjudication  of  the  cause. 
Nevertheless,  it  appears  to  their  Lordships,  who  have  consider- 
ed this  case,  that  the  only  question  being  as  to  the  costs,  though 
tbat  is  not  absolutely  inconsistent  udth  the  interlocutor  of  the 
Lord  Ordinary,  it  certainly  would  have  been  infinitely  clearer 
if,  professing  to  renew  the  interlocutor  of  the  Lord  Ordinary,  it 
had  just  adopted  the  terms  he  used,  and  had  prohibited  the  fish- 
ing above  the  line  delineated  on  the  plan  in  process,  as  the 
march  between  Balblair  and  Breakenord,  instead  of  introducing 
the  question  of  the  pools,  which  leaves  a  doubt  as  to  the  iden- 
tity of  those  pools.  Whether  a  wrong  name  may  be  given  to 
ibe  pools,  or  the  pool  has  changed  its  bed,  and  which  would 
have  left  open  the  question  as  to  the  physical  existence  of  those 
pools,  which,  it  is  to  be  observed,  in  two  of  the  maps  out  of 
three,  are  not  named  at  all— the  Pool-Oure  and  the  Pool-Breake- 
nord.  This  appeal  beitig1)(^  a  very  unnatural  consequence  of 
the  unnecossiiy  introduction  of  those  pools  into  the  last  drder, 
their  Lordships  think  there  is  a -sufficient  cause  for  this  appeal, 


though  the  appellant  may  be  Avrong  in  the  fact,  hut  as  to  whirh 
we  do  not  say  anything — we  would  merely  say  that,  after  this 
finding,  it  was  not  unnatural  that  the  appellant  should  be  hd 
into  the  doubt,  whether  it  did  not  send  him  to  the  inquiry  with 
a  certain  degree  of  fetters  and  restraint  upon  him,  and  prt'clude 
a  full  and  fair  inquiry.  Ic  appears  to  their  Lordships,  under 
these  circumstances,  it  is  not  necessary  that  the  costs  should  be 
given,  which  is  the  only  question  to  be  discussed  bclV^re 
your  Lordships ;  but,  without  saying  that  the  intt.Tlocutor,  hi 
its  material  part,  is  M'rong,  I  would  move  your  Lordships  to  af- 
firm the  judgment,  with  a  declaration,  which  I  shall  pen  my- 
self, that  the  Court  is  not  precluded  by  these  words  as  to  the 
line  laid  down.  There  may  be  still  some  litigation  as  to  tie 
course  of  that  line,  and  it  is  better  that  we  should  express,  in 
words,  that  which  is  the  understanding  of  the  pai'ties,  and  the 
feeling  of  your  Lordships. 

Judgment  affirmed,  subject  to  the  declaration  to 
the  effect  stated. 

First  Division. — Richardson  and  Connell,  and  Moncrieff, 
Webster  and  Thonson,  Solicitors.  _ 

(Speedies  revised  by  the  Lord  Chancellor.  J 

ISth  Julif  1831. 

No.  2. — JoBK  Cathcast  of  Genodi,  Jppellani,  v.    Sir 

John  A.  Cathcart,  Dart,,  ijc  Respondents.  • 

Entail  —  Redaction — Fictitious  Sale  —  Order  of  Succession, 
Change  of — Sequestration*- Costs — jtn  heir  in  possession  um- 
der  an  etUail  which  contained  no  express  prohibition  against 
contracting  debt,  having  made  ajictiiious  sale,  and  obtained  Jbr 
the  alleged  price  a  bill  which  was  indorsed  to  a  third  pnrty;  and 
the  estate  having  thereon  been  at(fudged,  and  thereafter  reconvened 
to  the  said  heir,  who  executed  a  new  deed  altering  tlie  order  of 
succession  nf  the  original  entail — Heldj  affirming  the  judgment 
of  the  Court  of  Session,  I,  That  the  second  deed  of  entail  ufas 
ineffectual  and  reducible, — It,  Utai  it  was  not  necessary  to  de- 
cide more  than  one  grouTid  of  reduction,  when  exclusive  of  the 
other  grounds, — III.  Sequestration  of  the  rents  of  the  estate  in 
dispute  having  been  awarded,  and  appealedfrom, — Circunistanccs 
in  which  .£150  of  costs  were  given,  and  intimation  made,  that, 
in  future  appeals  of  so  groundless  a  nature,  i8300  of  costs  would 
be  given. 

In  1784,  the  late  Sir  A.  Cathcart  succeeded  as  heir 
of  entail  to  the  estate  of  Carleton.  The  deed  of  en- 
tail was  executed  in  the  form  of  a  marriage-contracty 
dated  July  1717,  confirmed  by  procnratory  of  resig- 
nation in  August  1722,  and  recorded  Octooer  1768. 
It  contained,  inter  alia,  this  clause : 

"  That  it  shall  not  be  lawful  to,  nor  in  the  power  of  the  said 
John  Cathcart,  nor  any  of  the  heirs  of  tailzie  and  provision, 
above  specified,  to  alter,  innovate  or  change  this  present  tailzie 
and  order  of  succession,  or  to  sell,  alienate,  or  dispone,  neither 
Irredeemably  nor  under  reversion,  nor  yet  to  wadset  or  burden 
with  infeftment  of  annual ^rcnt,  nor  any  other  servitude  or  bur- 
den, the  tailzied  lands  and  estate  above  written,  whatsomever, 
or  any  part  thereof,  except  in  the  cases,  and  in  the  way  and 
manner  above  provided,"  (these  relating  merely  to  family  provi- 
sions), "  nor  to  set  tacks  nor  rentals  of  the  samen  for  any  longer 
space  than  nineteen  years,  or  the  setter's  lifetime,  and  without 
diminution  of  the  rental,  except  in  the  cases  of  necessity,  where 
a  sufficient  tenant  cannot  be  found  tp  pay  the  whole  rent,  nor 
to  do  no  other  fact  nor  deed,  civil  or  criminal,  directly  or  indi- 
rectly,  in  any  sort,  whereby  the  said  tailzied  lands  and  estate,  or 
any  part  thereof,  may  be  affected,  apprised,  adjudged,  foiefault- 
ed,  or  in  any  other  Mray  evicted  from  the  said  heirs  of  tailzie, 
and  this  present  tailzie  and  order  of  succession  therel)^rejudgedy 
hurt  or  changed." 

The  entail  contained  strict  irritant  and  resolutive 
clauses ;  alid  in  particular,  a  declaration  of  irritancy^ 
in  the  event  of  an  heir 

"  contracting  debts,  except  in  so  far  as  they  (the  heirs)  are  em- 
powered, in  manner  above  mentioned,  or  by  doing  any  other  fact 
or  deed,  civil  or  criminal,  whereby  the  said  lands  Qisy  be  bur- 
dened, evicted,  forefaulted  or  adjudged,"  &c. 
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Sir  A  Catkcart  was  advised,  thut  the  destination 
niight  be  altered,  and  the  entail  defeated,  in  respect 
that  the  prohibitions  against  contractinii^  debt  were 
d<*fectire.  To  try  the  question,  Sir  Andrew  grunted 
his  acceptance  for  £150^000,  payable  10  days  after 
date,  to  his  friend  Mr  Kennedy,  who  thereupon  gave 
his  bill  in  similar  terms.  Sir  Andrew's  bill  was  in- 
dorsed by  him  to  Major  Shaw,  a  mutual  friend,  and 
protested  for  non-payment.  Upon  this  the  estate  was 
adjudg'ed  by  Mr  Kennedy,  who,  after  completing  his 
titles!,  re-conveyed  it  to  Sir  Andrew,  who,  ex  facie  of 
the  disposition,  appeared  to  have  purchased  the  land 
for  £95,000.  The  bill  in  the  hands  of  Major  Shaw 
was  cancelled,  and  Sir  Andrew,  in  IB27,  executed  a 
new  deed  of  entail,  in  whicli  he  altered  the  succes- 
sion,  and  postponed  to  a  remote  stage  of  it  the  re- 
spondent, who  was  then  the  nearest  heir  of  the  origi- 
nal entail. 

The  respondent,  in  July  1838,  raised  an  action  of 
reduction  of  the  adjudication  by  Mr  Kennedy,  and 
the  entail  founded  on  it,  upon  the  grounds,  inter  alia, 
tliat  the  transaction  was  simulate ;  that  no  true  debt 
was  incurred ;  and  that  the  power  to  contract  debt, 
evict  the  estate,  or  alter  the  succession,  was  excluded 
by  the  entail.  Lord  MoncreifF  (8th  December  1829,) 
pronounced  this  interlocutor : 

•*  The  Lord  Ordinary  having  considered  the  closed  record, 
and  writs  founded  on,  and  heard  parties'  procurators  thereon  at 
p-«-at  length,  finds,  That  the  deed  of  marriage-contract  and  en- 
tail, of  date  the  6th  and  2oth  July  1717,  confirmed  by  the  pro- 
curatory  of  resignation,  of  date  the  17th  August  1722,  both  nar- 
rated in  the  summons  and  condescendence,  does  not  contain  any 
general  prohibition,  duly  expressed  in  the  prohibitory  clause, 
whereby  it  is  declared  not  to  be  lawful  to  the  heirs  of  tailzie  to 
contract  debts  by  which  the  estate  may  be  adjudged  or  evicted, 
and  that  this  defect  in  the  prohibitory  clause  is  not  supplied  by 
any  impHcation  from  other  parts  of  the  deed :  Finds,  That  if  a 
true  debt  had  been  contracted  by  the  late  Sir  Andrew  Catbcart, 
azid  an  adjadication  proceeding  thereon  had  been  bona  Jide  com- 
pleted by  the  creditor,  the  said  Sir  Andrew  Cathcart  might  not 
hare  been  barred  from  afterwards  acquiring  the  title  by  adjudi* 
cttion  so  constituted  in  the  person  of  the  creditor,  or  from  kecp- 
lu'^  up  that  title  in  his  own  person,  and  disposing  thereof,  in  re- 
f^pect  that  the  defect  of  tins  entail  is  in  the  prohibitory  clause, 
and  that  the  heirs  were  not  laid  under  any  obligation  not  to  con- 
tract  debt :  fiut  finds,  That  upon  the  facts  admitted  in  the 
record,  or  fully  proved  by  the  writings  produced,  it  is  established 
that  there  was  no  true  or  real  debt  contracted  by  the  said  Sir 
Andrew  Cathcart,  as  between  him  and  Mr  Quintin  Kennedy, 
the  alleged  creditor  in  the  summons  mentioned,  at  whose  in- 
stance the  adjudication  called  for  to  be  reduced  proceeded,  and 
thdt  the  bill  for  ^150,000,  granted  by  the  said  Sir  Andre%v 
Cathcart  in  favour  of  the  said  Quintin  Kennedy,  the  counter 
bill  for  the  like  sum  granted  by  the  said  Quintin  Kennedy  in 
favour  of  the  said  Sir  Andrew  Cathcart,  the  adjudication  there- 
opon  deduced  by  the  said  Quintin  Kennedy,  and  the  disposition 
uid  assignation  by  him  in  favour  of  the  said  Sir  Andrew  Cath- 
cart, and  the  titles  completed  thereon,  were  all  and  each  of  them 
Hctitious  and  collusive,  being  neither  intended  to  constitute,  nor 
in  effect  constituting,  any  real  adjudication  of  the  estate  for  a 
debt  truly  aad  bona  fide  contracted :  Finds,  That  by  the  said  en- 
tail, the  neirs  of  tailzie  are  effectually  prohibited  '  to  alter,  inno- 
vate, or  change  this  present  tailzie,  and  order  of  succession  :* 
Kmda,  That  the  various  writs  and  proceedings  called  for  in  the 
summons,  being  altogether  fictitious  and  collusive,  in  so  far  as 
they  appear  to  originate  in  debt  contracted  by  the  said  Sir  An- 
drew Cathcart,  do  in  fact  import  an  attempt  directly  to  alter 
the  order  of  succession  to  the  said  estate,  in  violation  of  the  ex- 
press prohibition  of  the  entail,  under  colour  of  a  feigned  adju- 
dication for  debt:    Finds,  That  the  last  plea  in  law  stated  for    I 


the  defender,  founded  on  the  obligation  laid  by  the  said  Sir  An* 
drew  Cathcart,  on  all  his  heirs  and  representatives  to  give  effect 
to  his  new  entail,  and  to  relieve  the  estate  of  the  adjudication, 
necessarily  depends  for  its  validity  on  the  previous  plea,  in  re- 
gard to  the  reality  and  legal  efficacy  of  the  said  title  by  adjudi- 
cation, to  create  a  true  and  valid  burden  on  the  estate,  and  that 
it  would  otherwise  amount  to  a  plea,  that  the  deceased  could 
impose  a  binding  obligation  on  the  heirs  of  tailzie,  to  give  effect 
to  a  direct  alteration  of  the  succession  in  contravention  of  the 
entail :   Therefore  repels  the  defences,  and  reduces,  decerns  and 
declares  in  terms  of  the  conclusions  of  the  libel,  but  finds  no  ex> 
penses  due. — Note, — Where  there  is  a  defect  in  the  prohibitory 
clause  of  an  entail  in  any  of  the  three  great  points  of  prohibi- 
tion, the  entail  may  be  rendered  unavailing  to  the  substitute 
heirs  ;  but  the  act  not  prohibited  must  be  truly  and  actually 
done.     In  the  present  case,  the  Lord  Ordinary  is  satisfied  that 
it  was  not  done.     The  findings  of  the  interlocutor  are  intended 
to  exhaust  the  pleas  in  law.*' 

Both  parties  reclaimed,  and  the  Court  pronounced 
these  interlocutors  (13th  February  1830): — 

"  The  Lords  having  resumed  consideration  of  this  note,  and 
heard  the  cottnsel  for  the  parties,  they  refuse  the  desire  of  the 
note,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary  com- 
plained of,  under  the  qualification  expressed  in  the  interlocutor 
of  the  Court,  of  this  date,  upon  advising  the  separate  note  given 
in  for  Sir  John  Andrew  Cathcart  and  his  curator ;  and  further, 
the  Lords  repel  the  first  plea  in  law  stated  for  the  defender." 

*<  The  Lords  having  resumed  the  consideration  of  tliis  note, 
and  heard  the  counsel  for  the  parties,  In  respect  it  is  proved, 
that  there  was  no  just  or  true  debt  contracted  by  Sir  Andrew 
Cathcart  to  Mr  Kennedy,  as  found  in  the  Lord  Ordinary's  in* 
terlocutor,  and  adhered  to  in  the  judgment  of  the  Court,  of  this 
date,  upon  advising  the  separate  reclaiming  note  for  the  defen- 
der, find  it  unnecessary  to  take  into  consideration  or  decide  the 
question  involved  in  the  two  first  findings  of  the  interlocutor 
now  complained  of  by  Sir  John  Andrew  Cathcart,  and  adhere 
to  the  Lord  Ordinary's  interlocutor,  so  far  as  it  finds  no  expen- 
ses due  to  either  party.*' 

After  Sir  Andre\v*8  death,  the  parties,  by  letter, 
jointly  authorised  Mr  Johnstone  to  take  charge,  for 
behoof  of  all  concerned,  of  the  estate  in  dispute.  Tlie 
appellant,  however,  attempted,  during  the  dependence 
of  the  reduction,  to  intromit  with  the  rents,  on  the 
allegation  that  he  was  '*  in  possession*'  of  these  es- 
tates, on  what  he  understood  *'  to  be  a  good  title.*' 
Upon  this,  the  respondents  (llth  November  18^8,) 
petitioned  the  Court  to  sequestrate  the  said  entailed 
estate,  and  to  appoint  a  factor  to  uplift  ^he  rents,  &:c. 
This  was  opposed  ;  and  after  cases,  the  Court  H  1th 
February  1829,)  granted  the  prayer  of  the  petition, 
"  and  of  consent  of  both  parties,"  nominated  William 
Johnstone  judicial  factor.  The  appellant  brought  the 
interlocutors  in  the  reduction,  and  also  that  in  tho 
sequestration  appointing  the  judicial  factor,  under 
review  of  the  House  of  Lords.  In  the  reduction, 
he  pleaded — L  A  contract  or  deed  conveying  lu^-i- 
tage,  and  purporting  to  be  an  entail,  is  not  eifec- 
tual  as  an  entail,  unless  it  be  framed  and  com- 
pleted in  strict  conformity  to  the  act  1685,  allowing 
entails  under  certain  conditions ;  and  if  not  so  framed, 
the  party  favoured  by  such  contract  or  deed,  and 
the  heirs  of  the  ssud  party,  are  entitled  to  enjoy, 
dispose  of,  and  burden  the  property  at  pleasure, 
as  proprietors  thereof  in  fee-simple. — 11.  The  mar- 
riage-contract of  1717,  and  the  subsequent  procura- 
tory  of  resignation,  do  not  constitute  an  effectual 
entail  in  terms  of  the  statute,  inasmuch  as  they  do 
not  contain  a  prohibition  against  contracting  debt,  by 
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which  the  estate  may  be  apprised,  adjadged  or  evict- 
ed ;  and  therefore,  on  the  grounds  which  have  been 
Ktated,  Sir  Andrew  Cathcart  enjoved  the  rights  and 
powers  of  a  proprieter  in  fee-simple,  and  could  alio* 
nate  the  estate,  alter  the  order  of  succession,  or  grant 
obligations,  whether  gratuitous  or  onerous,  by  which 
the  estate  might  be  apprised,  evicted  or  adjudged^^-- 
111.  The  judgment  of  the  First  Division  is  erroneous, 
in  finding  it  unnecessary  to  decide  the  question  in- 
volved in  the  first  two  findings  of  the  interlocutor  of 
the  Lord  Ordinary,  which  were  complained  of  by  the 
respondent. — IV.  Even  if  the  defect  in  the  entail 
were  not  sufficient  to  invalidate  the  contract  1717  as 
an  entail,  yet,  in  consequence  of  that  defect.  Sir  An- 
drew Cathcart,  being  entitled  to  contract  debt,  did 
exercise  his  right  by  contracting  a  just  and  true  debt 
to  Quintin  Kennedv,  Esq. ;  and  the  said  debt  having 
been  so  contracted,  was  a  sufficient  ground  for  the 
adjudication  of  the  estate  by  Mr  Kennedy ;  and  the 
said  adjudication,  and  the  titles  following  thereon, 
having  ultimately  vested  the  same  in  Sir  Andrew 
Cathcart,  he  had  right  to  execute  the  entail  now 
brought  under  reduction* — V.  Even  if  no  just  and 
true  debt  had  been  contracted  by  Sir  Andrew  Cath- 
rart  to  Mr  Kennedy,  yet  by  the  deed  of  entail  which 
he  executed  on  29th  January  1827,  he  contracted  a 
just  and  true  debt  to  the  appellant,  who,  by  virtue  of 
his  obligation,  would  be  entitled  to  adjudge  the  estate, 
and  therefore  the  respondent  has  no  interest  to  chal- 
lenge the  deed  under  reduction. — VI.  Sir  Andrew 
Cathcart  having  acquired  right  to  the  adjudication, 
and  titles  made  up  oy  Mr  iCennedy,  was  entitled  to 
keep  up  the  adjuaication  in  his  own  person,  and  to 
dispose  thereof  at  pleasure,  notwithstanding  the  pro- 
vision of  the  entail  as  to  possessing  by  virtue  or  the 
entail  alone,  and  of  no  other  title.  Answered  bv  the 
respondents — I.  It  being  clear,  upon  the  evidence 
produced,  and  the  admissions  of  the  appellant,  that 
the  proceedings  under  reduction  were  adopted  solely 
with  the  view  of  attempting  colourably  to  alter  the 
order  of  succession,  prescribed  by  the  entail  of  the  es- 
tate of  Carleton,  in  breach  of  the  prohibitions  of  the 
said  entail,  these  proceedings  were  ine£Fectual,  and  the 
respondent  was  entitled  to  nave  them  reduced  and  set 
aside. — II.  As  it  is  provided  by  the  said  entail,  that 
all  the  heirs  of  entail  shall  possess  the  said  estate,  in 
virtue  of  the  said  entail,  and  by  no  other  right  or  title 
whatever,  when  the  said  Sir  Andrew  Cathcart  acquired 
any  right  of  adjudication  affecting  the  said  entailed 
lands,  he  was  bound  to  impute  his  possession  to  the 
original  title  under  the  entail ;  and  having  acquired 
the  adjudication  in  the  manner  before  detailed,  the 
same  became  thereby  extinguished  confusions  in  the 
person  of  the  said  Sir  Andrew  Cathcart,  and  being  so 
extinguished,  he  could  not  effectually  convey  away 
the  same  by  the  deed  of  27th  January  1827. — III. 
The  entail  of  Carleton  sufficiently  excludes  any  debt 
contracted  by  the  heir  of  entail  in  possession,  from 
being  rendered  real  against  the  estate  by  adjudication 
or  other  diligence,  so  that  although  the  Dili  upon 
which  said  adjudication  proceeds,  nad  been  granted 
for  a  true  debt,  the  diligence  following  thereon  is  ne- 
vertlieless  void  and  nal^  in  so  far  as  concerns  the  said 
estate* 


In  the  course  of.  Dr  Lushington's  ipeech  for  the 
appellant, 

Lor*l  Chancellor.'^lt  appears  quite  tmnecMsary  to  ai^e  the 
sequestration,  except  as  it  respects  costs.  The  object  of  that 
suit  is  gone. 

JJr  LushingtofU'^lt  is  my  Lord.-~[Dr  liushington  proceed- 
ed.] 

Lord  Chancellor, — If  you  are  quitting  your  argument,  upon 
the  point  that  a  defect  in  one  point  affects  the  deed  in  all 
others,  and  makes  the  whole  entail  void,  will  you  permit  me  to 
ask  you,  whether  you  and  Mr  Greensbields  have  any  cases  to 
quote  upon  that  point  ? 

Dr  Lushingion. — I  do  not  know  that  I  have  any  decisions  to 
€Ate,  my  Lord. 

Lord  Chancellor. — I  thought  not ;  it  is  a  doctrine  of  1831. 

[Dr  Lushington  proceeded,  and  ai^gued  on  the  want  of  regis- 
tration.] 

Lord  Chancflfor,^^!  take  it  that  argument  would  he  very 
good  against  singular  successors,  in  reference  to  a  sale  made  hy 
a  person  in  whose  favour  the  succession  had  been  altered ;  but 
how  does  it  apply  here  ?  Your  difficulty  here  all  along  is,  that 
the  party  seeking  to  take  advantage  of  this  is  Sir  Andrew  Cath- 
cart, the  man  who  himself  alters  the  order  of  succession.  It  is 
in  respect  to  him  that  the  question  arises ;  can  he  unfetter  him- 
self bv  this  contrivance  ?  Your  argument  is,  that  there  is  a  de- 
fect or  registration  ;  suppose  it  to  be  so,  that  applies  only  to 
third  parties — how  does  it  apply  inter  karedet  f 

Dr  Luthington, — I  mean  to  apply  myself  to  that. 
[Dr  Lushington  proceeded.] 

Lord  Chancellor, — With  reference  to  that  case  from  Mor- 
rison, you  say  the  prohibition  was  void — against  whom  ? 

Dr  Lushington, — Against  creditors.  ,. 

Lord  Chancellor, — That  is  granted  to  you  at  once ;  but  I  am 
afraid  that  does  not  carry  you  far. 

[Dr  Lushington  proceeded.] 

Lord  CAancW/or.-^Let  us  look  at  this  with  reference  to  the 
party  who  has  a  right  to  insist  on  the  forfeiture.  Suppose  you 
say  that  a  man  forfeits  by  doing  that  which,  inter  haredes,  he  is 
not  entitled  to  do,  the  next  heir,  provided  there  is  an  iiritaiit 
and  resolutive  clause,  comes  in.  It  is  good  as  against  creditors, 
but  still  there  may  be  a  forfeiture  as  between  heirs. 

[Dr  Lushington  proceeded.] 

Lord  Chancellor I   think  the   Ascog  case  would  go  thus 

far.  Suppose  the  person  contravening,  there  being  no  eiTectual 
prohibitory  clause  {cadii  quettio,  if  there  is  a  sufficient  effec- 
tual prohibitory  clause) ;  but  supposing  that  not  decided  in  the 
Court  below — for  though  decided,  the  decision  was  withdrawn 
afterwards — then  if  Sir  Andrew,  who  did  this  extraordinary  sort 
of  act,  had  contracted  debt  with  a  bona  fide  lender,  by  a  bona 
fide  security,  to  the  amount  of  ^100,000,  that  bona  fi4e  lender 
of  the  money  would  have  had  a  right  to  have  led  an  adjudica- 
tion, and  to  have  brought  it  to  a  judicial  sale,  and  Sir  Andrew, 
according  to  the  AscQg  case,  would  not  have  been  compellable 
to  have  reinvested  the  money  in  the  purchase  of  other  estates. 
But  suppose,  instead  of  a  bona  fide  creditor,  it  is  this  Mr 
Quintin  Kennedy,  which  is  just  another  name  for  Sir  Andrew 
himself.  What  is  the  effect  of  the  act  so  done  ?  The  thing  is  all 
moonshine.  That  is  the  view  a  lawyer  will  take  of  the  case,  and 
that  will  keep  it  quite  wide  of  the  Ascog  case,  unless  yon  think 
that  the  Ascog  case  decides  both  points,  which  it  does  not.  My 
view  of  this  case  is,  that  there  is  no  debt  contracted,  but  mere- 
ly this  semblance  of  a  contract,  of  the  most  collusive  descrip- 
tion, for  the  purpose  of  doing  that  which  is  prohibited — namely, 
altering  the  order  of  succession.  If  you  can  convince  their 
Lordships  that  this  does  not  alter  the  order  of  succession,  cadit 
qtustio  f  *• 

Dr  Ltahington,^^!  cannot  undertake  to  do  that. 

Lord  Chancellor, — The  line  of  your  aiigument  is,  that  the 
entail  is  void  altogether.  We  shall  see  whether  you  will  be  able 
to  make  out  that. 

Dr  Ludiington. — I  will  state  to  your  Lordships  why  I  argue 
that. — [Dr  Lushington  proceeded.] 

Lord  Chancellor, — If  that  case  is  sustained,  the  case  of  Young 
V.  Young  is  the  only  one  that  must  go,  in  my  opinion.  It 
breaks  in  a  little  tipon  some  of  the  principles  in  the  other  cases; 
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but  as  the  principal  points  of  the  cases  stand.  Young  o.  Young 
must  go,  no  doubt. 

Dr  Ltuhinglon  concluded  his  argument. 

[  The  Lord  Adtocate  proceeded  in  his  argument,  and  stated 
th^  be  should  not  go  into  the  argument,  to  shew  that  there  was 
no  effectual  debt] 

Lord  Chancellor, — It  is  quite  Unnecessary  to  enter  into  that 
argument,  because  the  Ck)urt  withdrew  from  that.  I  incline, 
upon  the  whole,  to  think  there  is  no  effectual  prohibition  to  con- 
tract debt. 

[The  Lord  Advocate  proceeded.] 

Lord  CkanceUor.—Axi  the  Roxburgh  case  there  was  a  power 
to  feu ;  and  they  feued  all,  except  the  mtinsion-house  and  47 
acres.  If  they  had  feued  but  half  the  estate,  there  would  have 
been  a  great  deal  of  difficulty  about  it. 

[The  Lord  Advocate  concluded  his  anniment.] 
[Dr  Lushington  was  heard  in  reply.] 

J^rd  ChanceUor,'-~'The  statute  does  not  say  any  thing  about 
prohibiting  directly  to  alter  the  order  of  succession.  It  says,  you 
shall  not  contract  debt,  or  do  such  other  acts  as  will  frustrate  the 
order  of  succession. 

[Dr  Lushington  proceeded.] 

Lord  Chancellor, — If  the  law  of  Scotland  is  not  altered  from 
what  it  was  before,  a  naked  prohibition  to  sell,  unfettered  by 
irritant  and  resolutive  clauses,  is  not,  in  effect,  prohibition. 

Dr  Lushington. — No,  it  is  not  an  effectual  prohibition. 

Lord  Chancellor, — Therefore,  this  House  said,  you  are  allow- 
ed to  sell,  and  we  shall  not  order  you  to  pay  damages  ;  for  why 
shotdd  we  make  you  pay  damages  for  doing  that  which  you  are 
allowed  to  do  ? 

[Dr  Lushington  proceeded.] 

Lord  Chancellor, — The  way  in  which  they  use  the  Roxburgh 
case,  at  least  the  way  in  which  I  here  use  it,  is  this  : — Here  is  a 
permtRsion  to  contract  debts,  we  will  say —we  wUl  go  the  length 
of  saying — here  is  an  express  power  to  contract  debts ;  but  there 
is  a  prohibition,  by  a  valid  and  effectual  clause,  to  alter  the  order 
of  succession.  Then  there  is  a  collusive  proceeding,  which  is 
nothing  like  contracting  debt,  but,  under  the  pretended  execu- 
tion of  the  po^ver  to  contract  debts,  something  is  done  to  alter 
the  order  of  succession.  In  the  Roxburgh  case,  there  were  all 
the  usual  clauses  of  prohibition  to  contract  debt,  to  alter  the 
order  of  succession,  and  to  sell,  alienate,  and  dispone,  and  those 
were  3uly  fenced  by  irritant  and  resolutive  clauses,  but  there  was 
a  power  to  grant  feus,  tacks,  and  so  on  ;  and  the  heir  of  entaU 
pretending  to  grant  feus,  tacks,  and  so  on,  had  feued  out  16 
Iota  of  the  estate,  constituting,  in  fact,  the  whole  estate,  except 
47  acres,  and  the  capital  mansion.  Then  they  asked  there,  as 
I  ask  here,  shall  that  be  said  to  be  such  a  granting  of  feus  as 
brings  it  within  the  power  of  the  entail  ?  for  if  it  is  not  such  a 
granting  of  feus  as  you  are  entitled  under  the  entail  to  make, 
you  come  under  the  strict  clauses,  irritant  and  resolutive,  which 
fence  the  prohibition  to  alienate  and  dispone,  and  though  you 
may  call  this  a  feu,  we  call  it  an  alienation :  That  was  the  ar- 
gument Now,  there  you  call  this  contracting  a  debt-*on  the 
cither  side,  they  call  it  an  alteration  of  the  order  of  succession. 
Yon  eall  it  a  contracting  of  debt,  which  you  are  not  precluded 
from  doing — they  call  it  an  alteration  of  the  succession,  which 
yen  are  precluded  from  doing :  That  is  the  way  you  put  it  on 
behalf  of  the  respondents. 

Mr  RuthetfuttL-^Juet  so,  my  Lord. 

Lord  Chancellor,'^The  analogy  of  the  case  is  the  Roxburgh 
prohibition  to  sell,  excepting  out  of  it  the  power  of  feuing  : 
That  is  the  analogy.  The  power  of  feuing  stands  in  the  rela- 
tion there  of  the  uberty  to  contract  debt  here  ;  and  you  cannot 
put  this  flOonger  than  that  is  put  You  cannot,  I  think,  main- 
tain that  It  is  so  strong.  If  the  author  of  this  deed  had  said,  I 
hereby  authorise  my  heirs  of  entail,  one  after  another,  to  con- 
tract debt,  that  would  make  it  precisely  the  same  as  the  Rox- 
burgh feus,  supposing  there  was  a  power,  positively  and  af- 
firmatively given,  to  contract  debt ;  but  the  question  is,  whether, 
under  the  pretence  of  doing  that,  you  raUy  do  what  you  are 
prohibited  from  doing,  namely,  alter  the  order  of  succession. 
In  the  Roxburgh  case  it  was  stated,  that  they  could  not,  under 
the  power  to  feu,  do  that  widch  they  were  prohibited  £rom  do- 


ing, namelyv  sell.  The  question  here  is,  whether,  under  pretence 
of  contracting  debt,  you  can  alter  the  order  of  succession  ? 
[Dr  Lushington  concluded  his  reply.] 
Lord  Chaneeltor.^^My  Lords,  this  case,  which  has  been  very 
fully  argued  at  your  Lordships'  Bar,  has  raised  one  or  two 
points  in  the  course  of  the  discussion  which  have  been  made  on 
the  part  of  the  appellant — I  might  almost  say  for  the  first  time. 
The  great  value  of  the  property,  which  appean  from  the  amount 
of  the  bills  given  in  these  simulated  transactions,  also  gives  im- 
portance to  the  case,  independent  of  the  points  to  which  I 
have  adverted,  but  it  is  chiefly  in  r^ard  to  those  points  that  I 
am  to  trouble  your  Lordships  with  a  few  words ;  for  I  hold  it 
the  bounden  duty  of  your  Lordships,  in  all  cases,  to  take  most 
special  care,  that,  if  desperate  points  shall  be  mooted  as  tenable, 
no  countenance  shaU   be  given  to  them,  as  if  they  were  only 
doubtful — if  they  are  points  for  which  there  is  no  warrant  or  au- 
thority in  the  law,  especially  where  important  principles  being 
drawn  into  groundless  and  unreasonable  doubt,  may  tend  to 
multiply  litigation,  and  to  shake  the  titles  of  property.     Your 
Lordships  will  at  once  perceive  I  allude  more  especially  to  that 
which  has  been  brought  forward,  for  the  first  time,  to  my  know- 
ledge, as  even  a  matter  of  judicial  exercitation — ^namely,  that  if 
an  entail  shall  be  aptly  conceived  in  all  but  one  respect,  but 
with  an  inept  cUuse,  either  of  prohibition  to  sell,  or  of  prohibi- 
tion to  contract  debt,  or  prohibition  to  alter  the  order  otsucces- 
sion,  all  the  other  parts  of  that  instrument,  be  they  ever  so  tech- 
nically framed — ^be  the  fetters  ever  so  accurately  and  effectually 
imposed  by  the  deed — not  onlj  the  defective  portion  of  the  entail, 
but  the  whole  becomes  a  nuUity.  My  Lords,  I  asked  the  learned 
counsel,  whether  there  was  any  authority  from  text  writera,  oran 
obiter  dictum  of  any  one  among  the  many  Judges  who  have  saC 
in  the  Court  of  Session,  when  it  was  most  numerously  composed* 
and  when  (I  speak  it  with  all  respect  to  that  Court)  obiter 
dicta  of  an  ill-considered  description  were  far  more  frequent 
than  they  have  of  late  yeara  been ;  or  whether,  among  the  re- 
cords of  the  decisions  of  that  Court,  in  any  period  of  its  history, 
there  can  be  found  any  colour  or  countenance  whatever  for  a 
doctrine  so  Strang  and  so  pregnant  with  peril.     I  have  asked, 
as   I  expected,  in  vain  for  anv  such  authority;    I  have  also 
searched  the  books  myself.     The  result  of  my  search  is,  that  I 
can  find  nothing  to  give  any  countenance  or  colour  for  the  doc« 
trine  $  and  that  I  may  now,  especially  after  the  candid  admis- 
sion of  the  learned  counsel  who  broached  the  matter  at  the  com- 
mencement of  the  aigument,  state  to  your  Lordships  that  there 
are  no  cases,  nor  any  authorities,  for  that  most  ranciful  con* 
struction  of  the  act  of  1685.      And  I  feel,  at  the  present 
moment,  as  much  difficulty  as  I  did  at  the  beginning,  to  con-* 
ceive  how  it  was  possible  that  such  a  doctrine  should  receive 
any  sanction  even  from  arguments  at  the  Bar.     My  Lords,  it  in 
unnecessary  for  me  to  enter  into  the  vexala  questio,  whether* 
previous  to  the  statute,  an  entail  was  good  as  against  singulac 
successon.     The  Stormont  case  set  up  an  entail  as  against  sin- 
gular successors,  and  that  case  was  followed  by  othera,  during 
the  interval  of,  I  think,  about  three-and-twenty  yean  which 
elapsed  between  that  decision  and  the  date  of  the  £ntail  Act. 
The  authority  of  the  decision,  and   the  practice  of  convey- 
ancen,  according  to  that  decision,  seem  to  have  established  a 
common  law  of  entail  in  Scotland,  good  against  singular  suc- 
cesson.    Neither  will  I  enter  into  that  cognate,  and   equally 
vexata  quesiio,  of  how  far  the  act  of  1685  is  declaratory  or  en- 
active  ;  or,  being  enactive  (as  I  think  it  cannot,  in  one  direc- 
tion or  the  other,  be  doubted  that  it  is),  whether  it  is  to  be 
taken  as  a  restraining  or  an  enabling  act.     The  inclination  of 
my  opinion— (but  I  speak  with  the  greatest  deference,  and  I 
should  speak  with  much  greater  doubt  and  hesitation,  so  much 
so,  as  to  restrain  me  from  offering  even  the  inclination  of  my 
opinion  upon  such  a  subject,  were  it  not  for  the  most  respected 
authority  of  such  a  lawyer  and  conveyancer  as  my  Lord  Bras- 
field) — u,  that  it  was  rather  to  be  regarded  as  enabling  persons 
to  entail,  with  a  certainty  of  making  their  entails  effectual  against 
purchasers,  for  valuable  consideration,  provided  that,  in  order 
to  obtain  the  benefit  of  the  statute^  certain  statutory  requisiteSy 
as  the  price  of  obtaining  that  benefit^tbat  right  of  entail, — were 
complied  with ; — in  other  words,  that  the  act  means  to  setde 
the  question  of  right  to  entail,  but  to  restrain  the  righti  ao  fiur 
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as  to  lay  down  the  conditions  upon  which  men  might  use  it. 
This  becomes,  now,  matter  rather  of  curious  inquiry,  than  of 
any  practical  reference  to  the  entail  law,  when  it  is  admitted, 
that  whatever  may  havti  been  the  state  of  the  law  prior  to  the 
fttHturc,  and  wliethtr  it  be  taken  in  the  one  sense  or  the  other, 
it  is  clc  ar,  in  all  events,  tlmt  since  this  statute,  entails  must,  in 
order  to  be  good  against  singular  ^successors,  comply  with  the 
statutory  provisions.  But,  my  Lords,  I  take  it,  that  the  whole 
current  of  the  decisions  negatives  the  other  propositions  which 
have  been  contended  for — not  only  the  parent  proposition  I 
have  glanced  at,  but  the  doctrine  springing  out  of  it — ^that  if 
void  against  creditors,  and  other  singular  successors,  the  entail 
is  also,  and  therefore,  and  to  the  same  degree,  invalid  as 
amongst  the  heirs  of  entail,  intra  familiam,  as  on  behalf  of  one 
iiubstitnte  against  another  ;  for  in  the  Asrog  case,  undoubtedly, 
the  Court  construed  an  invalid  prohibition  to  sell  as  a  per- 
mission to  sell — an  understood  or  implied  permission  to  sell ; 
and  though,  in  that  case,  the  House  felt,  during  the  whole  of 
the  argument  and  judgment,  the  impossibility  of  enforcing  what 
was  demanded  to  be  so  great,  that  they  inferred  from  thence 
the  insufficiency  of  tlic  nr^Tuments  leading  to  it,  as  a  conclusion 
of  right  in  ibe  party  claiming  it — ^namely,  that  of  reinvesting  the 
price  lolics  auotics — settling  it  to  persons  who  had,  the  very  day 
of  the  decision,  the  same  right  to  sell ;  yet,  in  dealing  with  the 
other  branch  of  the  alternative  conclusion  of  that  summons— 
namely,  a  right  to  damages  against  the  contravener, — ^your 
"Lordsliips  deemed  that  to  be  somewhat  absurd,  as  being  incon- 
sistent with  the  admitted  doctrine,  that  there  was  no  valid  pro- 
hibition to  sell— consequently,  that  a  man  was  not  to  be  answer- 
able in  damages  for  doing  that  which  he  vnm  not  prohibited 
from  doing.  The  ground  on  which  the  Ascog  case  was  ulti- 
mately determined  does  not  break  in  upon  that  which  I  have 
taken  the  liberty  of  stating,  that  the  course  and  current  of  au- 
thorities bears  me  out  in  sapng,  that  the  proposition  is  ill- 
founded,  which  maintains,  that  if  it  is  bad  as  against  singular  suc- 
cessors, it  is  bad  inier  /amiliam.  It  becomes  unnecessary  to 
moot  that  point  in  this  case,  in  respect  of  the  entail  with  which 
wc  are  now  dealing ;  for  it  differs  entirely  from  the  Ascog  case, 
and  differs  entirely,  in  some  respects,  from  any  other  I  have  had 
any  opportunity  of  considering,  either  judicially  or  otherwise, 
and  there  is,  in  my  humble  judgment,  no  doubt  whatever  of  the 
perfect  accuragr  of  the  decision  the  Court  below  has  come  to. 
My  Lords,  before  leaving  altogether  the  wholly  untenable  pro- 
positions to  which  I  have  referred,  I  will  only  remind  your 
Lordships  of  the  way  in  which  the  matter  has  been  treated  by 
great  authorities,  particularKr  Lord  Kilkerntn,  as  your  Lord- 
ships will  find  in  the  case  of  Gardner  against  the  creditors  of 
Primrose,  where  Lord  Kilkerran  clearly  shews,  that  he  never 
dreamt  of  such  a  doctrine  as  either  of  the  two  propositions  I 
have  adverted  to.  I  mean,  either  that  an  entail,  void  for  want 
of  one  clause,  is  void  altogether — or,  that  a  clause  made  void 
against  creditors,  and  other  singular  successors,  is  therefore 
liable  safely  to  be  contravened  by  all  those  taking  under  it. 
«*  There  is  not  a  point  in  which  our  law-books,"  says  Lord 
Kilkerran,  "  more  uniformly  agree  than  this,  that  a  simple  pro- 
hibition has  no  other  effect  than  to  bar  gratuitous  deeds  or  debts 
from  affecting  the  estate,  but  that  onerous  deeds  and  debts  are 
no  otherwise  barred  than  by  clauses  irritant  of  the  debt,  and  re- 
solutive of  the  granter's  right;'*  and  he  adds, — "  as  there  is  no- 
thing inconsistent  that  the  contravener  should  perfect  his  rights, 
and  yet  his  debts  be  declared  to  affect  the  uext  heir,  which  is 
the  point  at  present  in  dispute,  there  could  be  no  reason  why 
the  tailzie  should  not  be  taken  as  the  granter  had  made  it,  and 
which  is  also  agreeable  to  the  statute,  whereby  every  man  is 
allowed  to  tailzie  his  estate  under  what  conditions  he  thinks  fit, 
provided  only  these  conditions  be  consistent  with  the  principles 
oflaw.*'  If  your  Lordships  will  look  into  the  statute,  upon 
which  alone  the  argument  I  have  been  adverting  to  has  been 
here  raised,  you  will  find,  in  the  first  place,  that  it  expressly 
begins  with  stating,  that  it  shall  l)e  lawful  to  the  liege  sub- 
jects of  the  king  to  tailzie  their  lands,  and  affect  them  with 
clauses,  and  so  forth,  according,  or  *•  as  they  shall  think  fit," — 
clearly  shewing,  if  any  such  words  were  wanting  to  shew,  or 
any  aiigimients  to  prove,  that  the  entailers  were  not  tied  down 
by  any  particular  enumeration  of  clauses  which   foUoir.     But 


next— be  it  declaratory  or  enacti  ve — ^be  it  enabling  or  restndning — 
I  entirely  accede  to  the  view  taken  on  the  part  of  the  respon- 
dent, that  the  sound  construction  of  the  act  is  that  which  makes 
it  give  the  measure  of  the  entailing  power,  and  indicates  the 
point  to  which  men  may  go  in  fettering  their  property,  saying, 
**  Up  to  this  point  you  may  affect  your  entails  by  irritant  and  re- 
solutive clauses,  whereby  you  may  prevent  alienation  and  con- 
tracting debt,  or  doing  any  other  act  whereby  the  order  of  suc- 
cession may  be  altered."  Up  to  this  point,  the  King's  subjects 
may  affect  their  lands  with  the  fetters  of  an  entail,  but  that  they 
shall  be  confined  to  doing  it  always  to  that  extent.  They  are  not 
to  go  the  whole  of  that  length,  whether  they  desire  it  or  not ; 
because  it  is  a  groundless  mode  of  construction  to  say  that  which 
follows,  namely,  that  you  must  insert  in  the  register  of  tailzies, 
as  well  as  in  the  progress  of  the  title,  the  aforesaid  fetters,  or  it 
shall  be  void  at  once,  as  inter  hteredes ;  meaning,  that  you 
must  insert  all  the  kinds  of  prohibitions.  It  only  can 
mean  what  indeed  it  says, — that  v/hatever  prohibition  you  put 
in — whatever  you  select  to  insert  in  your  entail,  you  must  insert 
in  the  records  (otherwise  your  prohibitions  shall  not  be  effectual 
against  singular  successors),  in  order  that  the  creditor  may 
have  notice — in  order  that  the  lender  of  the  money  may  have 
notice — ^in  order  that  the  purchaser  may  have  notice ;  conse- 
quently, the  act  requires  a  notification  to  affect  singular  suc- 
cessors, and  no  procuratory  of  resignation,  and  so  forth,  shall 
be  valid  to  affect  singular  successors,  unless  the  whole  of  those 
clauses,  with  such  prohibitions  as  you  choose  to  make,  fenced 
with  the  clauses,  shall,  one  after  another,  be  fiilly  inserted  in  the 
register  of  tailzies,  as  well  as  in  the  old  register,  so  aa  to  have 
the  effect  of  giving  notice,— >that  is  the  only  soimd  construction 
of  the  statutes.  My  Lords,  I  am  not  here  called  upon  to  enter 
into  the  argument  which  might  raise  some  doubt  how  fiir  a  man 
can  very  effectually  entail  his  estate»  without  inserting  all  the 
three  kinds  of  prohibition.  I  am  not  called  upon  to  deal  with 
that,  as  I  shall  presently  shew.  I  doubt,  indeed,  whether  a  man 
can  effectually,  in  point  of  fact,  prohibit  any  one  of  those  acts 
being  done,  without  prohibiting  all ;  because  so  many  loop-holes 
are  left  for  doing  that  indirectly  which  he  has  prohiibited  doing 
directly,  that  I  doubt  whether,  without  the  insertion  of  every 
one  of  the  three  prohibitions,  there  can,  de  focttfy  be  constituted 
an  effectual  fetter  on  the  dealing  with  property.  A  single  re« 
mark  will  illustrate  this  : — Suppose  I  entail  my  estate  to  prevent 
selling,  and  fence  that  with  the  proper  clauses ; — suppose  I  en- 
tail it  also  to  the  effect  of  not  contracting  debts,  and  fence  it 
also  with  clauses — supposing  I  say  nothing  about  altering  the 
order  of  succession — it  is  difficult  to  see  how  1  can  effectually 
prevent  its  being  sold,  or  being  carried  away  from  the  heirs,— 
to  give  to  whom  alone  was  the  subject  of  the  instrument — with- 
out also  prohibiting  the  altering  the  order  of  succession.  Jn 
like  manner,  which  brings  us  to  the  present  case,  I  do  not  ex- 
actly see  how  a  person  can  effectually  prevent  the  order  of  suc- 
cession being  altered,  if  he  does  not  effectually  prevent  con- 
tracting debt ;  because,  if  I  leave  that  wide,  and  only  prohibit 
sale  and  disposition,  and  altering  the  order  of  succession,  a  per- 
son may  covertly,  and  by  ingenious  devices — as  the  law  says,  **  by 
subtle  shifts  and  devices," — so  contract  debt,  that  the  estate,  by 
adjudication,  shall  be  carried  away — if  that  is  done,  so  as  not  to 
be  a  direct  altering  of  the  course  of  succession,  or  any  thing  pro- 
hibited by  the  prohibiting  and  fencing  clauses^  the  sale  and 
disposition,  and  the  altering  the  course  of  succession,  by  leaving 
a  power  of  contracting  debt  (but  then  it  must  be  a  bona  Jide 
contracting  of  debt),  would  rarely  be  left  to  defeat  the  main 
object  of  the  entailer,  and  effectutdly  alter  the  course  of  succes- 
sion, and,  in  substance  and  effect,  almost  amount  to  a  sale  of  the 
estate ; — therefore,  I  do  not  think  it  is  very  wide  of  tlje  truth  to 
maintain,  that  a  person  cannot,  in  point  of  fact,  effectwly  entail 
his  land,  as  the  Scotch  law  stands,  unless  he  inserts  all  the  pro- 
hibitions in  the  deed.  But  my  Lords,  with  Ibis  question  we 
are  not  called  upon  to  deal ;  for  admitting,  on  the  one  liand,  that 
this  entail  does  not  effectually  prohibit  the  contracting  of  debt, 
it  is  admitted  equally  on  the  other  hand,  that  it  effectually  pro- 
hibits sale,  and  that  it  effectually  prohibits  the  altering  the  course 
of  succession;  and,  while  the  entail  contains  those  clauses,  there 
can  be  no  sale,  no  alteration  of  the  order  of  succession,  but  in 
consequence  of  the  contracting  debt    What»  then,  baa  a  man  a 
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right  to  do  under  it?  He  has  a  right  to  contract  debt;  and  if 
he  contracts  debt,  though  it  may  lead  indirectly  and  immediately 
to  alter  the  course  of  suoct^s^sjon,  which  is  the  subject  of  elToctual 
proliibition,  yet  it  must  have  that  CiTect  only,  because  he  did  not 
stop  up  that  hole — he  allowed  his  heir  of  entail  to  contract  debt, 
and  by  not  preventing  that,  he  opened  a  door  by  which  the 
fnwtrdtion  of  his  main  object  might  be  effected  :  That  I  admit 
to  bi^  a  very  feasible  process  ;  but  then,  my  Lords,  it  can  only 
1«  juvi>raplished  by  doinj?  that  which  the  party  has  a  right  to 
do. — it  can  be  o?:]y  by  doing  that — which  the  prohibition,  the  in- 
efT.'Ctiml  prohibition  as  to  contracting  debt,  left  open  to  him, 
nunely,  contracting  debt — that  the  course  of  succession  can 
be  altered.  He  must  really  and  not  simulately  contract 
d-bt,  in  order  to  enable  him  to  accomplish  tliat  object--* 
ol\iltcring  the  order  of  succession.  The  question  then  in  this 
Ciisc  is,  has  he  or  not  really  contracted  debt?  My  Lords,  it  will 
nit  do  to  call  it  a  contracting  of  debt,  merely  because  it  was 
clothe:!  in  the  outward  forms  of  that  operation.  When  your 
Lordships  find  a  person  setting  up  a  mere  man  of  straw  to 
prive  a  bill  for  .£150,(K)0>  when  he  himself  gives  a  counter  se- 
curity in  another  bill  or  promissory-note  to  the  same  amount — i 
wlieii  the  custody  of  the  instrument  is  the  very  reverse  of  that 
wliich  it  must  be,  if  the  transaction  wore  real — when  you  see 
that  the  agent  for  the  heir  of  entail,  and  the  pretended  borrower, 
is  the  person  employed  in  conducting  the  whole  of  this  opera- 
tion, ami  not  only  the  first  part  of  this  operation,  but  the  bust, 
namely,  the  adjudication  which  grew  out  of  this,  and  was  granted 
n;»on  it,  and  the  assignment  of  the  same,  when  jMr  Quintin 
Kennedy  enters  in  the  first  act  of  the  farce,  gives  his  bDl,  and 
then  retires,  and  never  appears  again  throughout,  but  the  whole 
of  the  Rcene  is  filled  up,  and  the  whole  of  the  parts  sustained 
by,  and  at  the  expense,  not  of  Quintin  Kennedy,  but  of  the  pre- 
tended borrower,  and  of  hira  alone,— can  your  Lordships  enter- 
tain the  shadow  of  a  doubt,  that,  even  if  he  had  proceeded  to  the 
final  close  of  the  drama,  and  had  had  a  judicial  sale  gone  through, 
it  would  have  been  still  all  his  act;  but  he,  being  wary  or  sparing 
of  his  money,  as  well  as  abundant  in  his  artifices,  did  not  choose 
to  |?o  to  the  expense  of  the  sale,  though  his  counsel,  Mr  Clerk, 
advised  him  to  do  it.  In  such  circumstances  as  these,  can  your 
Lordships  entertaui  a  doubt,  that  this  is  nothing  like  contracting 
debt — that  it  is  only  an  attempt  to  give  to  that  operation,  which 
he  was  tied  up  from  performing,  the  colour  and  appearance  of  the 
operation  which  he  was  allowed  to  perform,  without  any 
thing  of  substance — ^without  any  thing  like  contracting  debt — 
without  any  debt — without  any  thing  like  debt — without 
any  thing  contracting,  or  any  thing  like  a  contracting — and 
all  for  the  express  purpose  which  the  course  of  the  pro- 
ceedings clearly  point  out  to  have  presided  over  the  whole 
intention  of  the  party  contriving  it — I  mean  that  of  obtaining  an 
adjudication  nominally  to  Quintin  Kennedy,  but  in  reality  to 
himself,  the  contravening  heir  of  entaiL  Oin  your  Lordships 
doubt  that  that  was  the  purpose  and  intention  of  this  party,  and 
that,  under  colour  of  doing  that  which  he  was  entitled  to  do,  if 
there  was  no  effectual  prohibition,  namely,  contracting  debt,  he 
was  attempting  to  do  that  which  he  was  effectually  prohibited 
doing,  namely,  altering  the  order  of  succession.  Such,  my 
Lords,  is  the  view  which  I  take  of  this  case— the  view  which  was 
tdken  in  the  Court  below.  I  have  not  the  shadow  of  a  doubt  in 
my  mind,  that  the  decision  of  the  Court  below  is  perfectly  right, 
and  that  it  ought  to  be  affirmed. 

Interlocutors  affirmed. 

Mr  Rutheffurd.'-'^Ve  hope  your  Lordships  will  give  us  costs 
in  this  case. 

Lord  ChanceUvr, — This  is  a  case  of  very  great  value — I  should 
not,  in  this  case,  move  your  Lordships  to  give  any  costs. 

Mr  Rutberfurd. — In  the  sequestration  case,  wo  trust  your 
Lordships  will  see  fit  to  allow  us  costs. 

Lard  ChanceUon'^My  Lords,  the  case  of  sequestration  stands 
in  some  respects  on  the  same  grounds  as  the  case  just  decided. 
The  question  is  at  an  end,  being  merely  mth  regard  to  the  pos- 
session during  the  coarse  of  the  litigation.  I  liave  read  the 
papers  in  the  sequestration,  and  have  considered  the  case.  It  has 
not  been  argued  on  either  side  ;  for  it  was  unrrecessary.  When  I 
look  at  the  bargain  made — when  I  look  at  the  arrangement  on 
which  the  one  party  appears  to  have  acted-<-aQd  when  I  look  at 


the  resiling,  to  use  the  language  of  the  Scotch  law,  of  the  othrr 
party,  in  breaking  the  compact  about  interim  possession,  with- 
out any  chuiip^e  ot   circumstances — I  am  disposed  to  think,  that, 
in  this  case,  the  conduct  of  the  present  appellant  is  not  so  free 
from  blame  as  it  may  have  been  in  the  mooting,  and  even  bring- 
ing up  by  appeal  before  your  Lordships  the  other,  the  main 
question,  in  the  action  of  reduction.     My  Lords,  the  fate  of  the 
sequestration  case,  a<5  regards  the  merits,  is  not  merely  decided 
by  the  decision  your  Lordships  have  come  to  upon  the  action  of 
reduction,  but  it  is  decided  by  the  course  of  events — I  mean,  the 
first  cause  being  now  at  an  end,  and  the  possession  about  to  be 
given  to  the  party  shewn  rightfully  entitled,  the  present  respon- 
dent.    The  only  question  in  the  second  case  is,  with  respect  to 
the  costs  of  the  appcRl ;  and  I  own  I  can  see  no  cause  for  brinp::- 
ing  this  appeal,  whether  the  appellant  was  right  or  WTong,  in  the. 
case  of  reduction.     I  do  not  think  he  is  the  more  justified  in 
bringing  tliis  appeal  here,  if  he  was  right,  than  if  he  was  wrong ; 
for  in  the  very  nature  of  the  thing,  the  whole  must  needs   hava 
been  at  an  end  bi-forc  this  appeal  could  be  discussed  before 
your  Lordships.     If  even  last  Wednesday  we  had  taken  up  the 
sequestration  first,  and  reversed  the  decision  upon  that,  there 
cotild  have  been  only  one  week's  possession  on  which  the  de- 
cision could  have  attached.     The  moment  the  rase  of  reduction 
was  settled  either  way,  that  must  put  an   end  to  the  sequestra- 
tion.    Under  those  circumstances,  I  think  a  more  groundless 
and  ill-advised  proceeding  I   have   not  often    witnessed,  than 
bringing  this  appeal ;  and  I  have  no  hesitation,  therefore,  in  pro- 
posing to  your  Lordships  to  give  the  respondents  costs,  at  the 
sametime  that  you  affirm  the  judgment  of  the  Court  below, 
which  must  be  affirmed  independently  of  the  merits  of  the  other 
case,  unless,  indeed,  it  were  possible  to  argue,  that  there  was 
such  a  complete  absence  of  argument  in  favour  of  the  reduction, 
that  no  one  could  doubt  the  property  ought  to  go  to  him  who 
has  not  shewn  the  shadow  of  a  title.  As  the  bringing  this  appeal 
here  appears  to  me  wholly  unintelligible  for  any  useful  purpose 
whatever,  I  humbly  submit  to  your  Lordships  the  propriety  of 
giving  .£150  costs  in  this  appeal,  in  the  sequestration;  and  I 
would  take  the  opportunity  of  giving  this  intimation,  that  if 
more  appeals  like  this  are  brought,   I  shall  feel  it  ray  duty  to 
move  your  Lordships  to  give,  in  such  cases,  jC300  costd. 

Interlocator  affirmed,  with  £150  costs. 

Appellant's  Authorities.— Stair,  II.  d<  sec.  58.  Hope's  Mi« 
nor  Practicks,  tit  16.  Drummond,  15th  July  1636.  J3r)'son, 
22d  January  1760;  Fac.  Col.  Lord  Ankcrville,  8th  August 
1787;  Fac.  Col.  Lockhart,  11th  June  1811  ;  Fac.  Col.  Ha- 
milton, 3d  March  1815;  Fac.  Col.  Dow's  Reports,  VoL  IIL 
p.  183.  Craik,  29th  January  1735  ;  Dick  voce  Fiar  ab.  and  li- 
mited. Lord  Strathnaver,  2d  February  172S;  Kamcs'  Ilem. 
Dec.  Ure,  17th  July  1756;  Fac.  Col.  Willison,  8th  Decem- 
ber 1724;  Karnes'  Rem.  Dec.  Campbell's  Heirs,  17th  June 
1746.  Stewart,  8th  July  1789;  Fac.  Col.  Billers,  1st  May 
1739;  Craigie  and  Stewart's  Reports,  p.  25.>.  Nainie,  13th 
May  1796;  Fac  Col.  Gordon,  1st  December  1757,  and  Kcr, 
15th  February  1758;  both  in  Fac.  Col. 

Respondents'  Authorities. — Dunbar,  I4th  November  1815, 
not  reported.  Roxburgh  Feus,  Nov.  and  Dec.  1813;  Dow'm 
Reports,  IL  p.  149,  229,  Ronaldsoii,  27th  February  1799, 
affirmed.  Inncs,  23d  June  1807;  Hope's  Minor  Practicks,  tit. 
16.  M'Kenzie  on  Tailzies,  IL  488.  Stair,  III.  3.  sec.  59. 
Ersk.  in.  a  sec.  28.  Bank.  IL  3.  sec.  139.  Kamcs'  Eluci- 
dations, p.  356.  Eari  of  Callender,  20th  July  1687 ;  Mor. 
16,476.  Wallace,  8th  February  1693 ;  Fountainhall,  I.  p.  5.16- 
Young,  8th  December  1705;  Mor.  15,487;  and  25th  January 
1705;  Mor.  4319.  Craig,  29th  January  1735;  Mor.  4313. 
Ure,  17th  July  1750;  Mor.  4315.  Lady  Reidhcugh,  11th 
March  1707;  Mor.  15,489.  Craig's  Creditors,  15th  Jiuic 
1712:  Mot.  15,494,  reversed  on  appeal;  Robertson's  Cases, 
p.  110.  Richard,  5th  April  1734;  Craigie  and  Stewart's  Ap- 
peal  Cases,  I.  p.  143.  Gardner,  27th  January  1744;  Mor. 
15  501.  Campbell,  17th  June  1740;  jMor.  15,505.  Hep- 
bunrs  Creditors,  8tli  February  175S;  Mor.  15,507.  Sluclau-, 
8th  November  1749;  Mor,  15.382.  Lockhart,  27th  January 
1761 ;  Mor.  12,345.  Kempt,  28th  January  1779;  Mor  15,528. 
Bruce,  15th  January  1779;    Mor.  15,5:J9.     Cunuiiigliaui,  5th 
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August  1778;  Mor.  15426.  Stewart,  8th  July  1789;  Mor. 
15,535.  Brown,  85th  May  1808,  affirmed.  Henderson,  21  st 
November  1815.  Olipbant,  7ch  June  1816.  Grant,  9th  March 
1826.  Gibson,  24th  November  1795.  Ross,  7th  March  1795 ; 
Bro\vn*s  Supp.  V.  p.  909.  Menzies,  25th  June  1785;  Mor. 
15,436.  Douglas,  5th  December  1804;  Fac.  CoL  Meldrum, 
29th  June  1827.  Earl  of  Fife,  7th  March  18-28.  Ascog  Case, 
5th  July  ]828»  reversed  16th  July  1890;  Scot  Jurist,  II. 
]).  577.  Ersk.  III.  a  90.  Haggarts  o.  Agnew,  Dec.  19, 
1820.     M*Ken2ie,  23d  May  182a     Nisbet,  10th  June  182a 

Lord  Ordinary,  Moncreiff.— .Spottiswoode  &  Robertson,  and 
Richardson  &  Connell,  Solicitors. 


71th  July  1831. 

No.  a — John  BtniNSi  &c.  JppellatUt,  v.  Dukcan  Stewart, 

Beipondenl. 

Landlord  and  Tenant — Lease — Obligation— Bona  fide  imple- 
ment^ TA^  proprietor  of  a  coai  mine  haoingt  in  a  leate  of  the  coal, 
nntlertaken  to  f*rocurejor  the  tacksman  permitsion  to  make  a  road 
to  tite  eoal-pU  through  a  neighbouring  proprietor* t  ground,  and 
Jailing  the  permiMnonf  to  aUow  a  certain  deduction  oui  of  each 
year's  rents  and  having/ailed  to  procure  the  permission,  but  a  new 
road  having  been  opened,  answering  the  same  purpose  to  the  tacks- 
man  as  the  road  stipulated  Jor — HeUl,  in  these  circumstances, 
ajirming  the  judgment  of  the  Court  of  Session,  that  the  lease  was 
sufficientlif  implemented,  and  that  the  tacksman  was  not  entitled 
to  retain  the  stipulated  deductionfrom  the  yearfy  rent. 

The  appellants  were  tenants  of  the  coal,  &c.  in  the 
lands  of  Raploch,  under  a  lease  from  IVf  r  Macneili  the 
proprietor.     The  lease  contained  this  clause : 

"  And  the  said  R.  M.  Hamilton  Macneili  having  engaged  to 
ii!ie  his  influence  to  get  permission  from  the  family  of  Ha- 
milton, for  the  tacksman  to  make  a  road  to  the  coal-pit  through 
the  Duke  of  Hamilton's  property,  to  join  the  turnpike  road  be- 
twixt Larkhall  and  Beaton's  Yett ;  it  is  agreed,  that  if  that  per- 
mission  is  not  obtained,  the  tacksmen  shall  be  allowed  a  deduc- 
tion of  £7,  10s.  out  of  each  year's  rent,  to  be  paid  by  them  to 
tliu  proprietors." 

Permission  to  make  a  road  through  the  Duke  of 
Hamilton's  grounds  was  not  at  first  obtained,  but, 
shortly  after  the  commencement  of  the  lease,  a  new 
turnpike  road  was  made  from  Carlisle  to  Glasgow, 
within  a  short  distance  of  the  coal-pits,  so  that  the 
appellants  could  hare  had  access  to  their  mines,  with- 
out entering  the  Duke's  estate,  by  making  a  road 
almost  as  near  as  if  it  had  passed  through  the 
Duke's  property.  The  tenants  paid  their  rent  in 
full  for  sometime,  and  then  retained  for  two  years 
the  sum  stipulated  for  as  the  deduction,  in  the 
event  of  the  landlord  not  obtaining  the  Duke  of 
Hamilton's  permission  to  make  the  road  through  his 
grounds.  The  respondent,  as  disponee  of  the  lessor, 
charged  the  tenants  for  payment  of  the  sums  retained. 
A  suspension  was  presented  in  December  1823,  and 
Lords  Alloway  and  Eldin,  December  1824,  and  22d 
January  1825*  ordained  the  respondent  to  procure  the 
permission  of  the  Duke  of  Hamilton.  Letters  to  this 
effect,  dated  16th  January  1827,  and  21st  January 
1828,  from  the  Duke's  factor,  Mr  Brown,  were  then 
lodged  in  process,  and  Lord  Corehonse,  on  i2th  De- 
cember 1829,  remitted 

"  to  Mr  George  Buchanan,  surveyor  in  Edinburgh,  to  inspect 
the  roads  in  dispute  between  the  parties,  and  to  make  out  a  plan 
thereof,  and,  at  the  same  time,  to  report  his  opinion  what,  under 
a  bona  fide  construction  of  the  clause  in  the  lease,  and  taking 
into  consideration  the  alteration  which  has  been  made  upon  the 
turnpike  road  between  Glasgow  and  Carlisle,  would  be  the 
most  eligible  line  of  road  for  the  suspenders,  to  be  made  from 


the  working  pit  to  the  said  turnpike,  and  to  state  the  stmehi  the 
plan  to  be  prepared  by  him." 

The  surveyor,  inter  dlia^  reported^ 

**  that  the  change  in  the  line  of  the  Glasgow  and  Cariislc  torn- 
pike  has  superseded  the  necessity  of  crossing  any  part  of  the 
i>uke  of  Hamilton's  lands,  to  reach  the  said  turnpike.** 

From  the  letters  of  the  Duke's  factor,  and  the  re- 
port of  the  surveyor,  it  appeared,  that  t^e  making  of 
a  road  through  the  Duke  s  property,  from  the  nature 
of  the  ground,  would  have  cost  the  appellants  a  much 
lar||^r  sum,  than  by  carrying  it  to  the  new  turnpike.-^ 
Objections  were  lodged  to  the  report ;  and  Lord  New- 
ton, on  Sd  December  1829,  repelled  *<  the  reasons  of 
suspension,"  found  "  the  letters  orderly  proceeded,** 
and  decerned.  To  this  interlocutor  the  First  Divi- 
sion, on  5th  March  1830,  adhered — ^when  the  tenants 
appealed,  and  pleaded — L  A  clause  in  a  lease,  allowing 
a  certain  deduction  out  of  the  rent,  in  the  event  of  a 

E articular  obligation  on  the  part  of  the  landlord  not 
eing  implemented,  and  the  same  having  not  been 
fulfiUed,  the  tenant  is  entitled  to  the  stipulated  de- 
duction.---lL  In  such  a  case,  the  tenant  is  not  bound 
to  accept  of  any  equivalent  for  the  not-fulfilment  of 
that  obligation,  except  the  stipulated  deduction  of 
rent* — III.  In  the  present  case,  it  was  the  duty  of 
the  proprietor,  ana  not  of  the  tenants^  to  have  ob- 
tained the  permission  in  question.  Answered-^I. 
The  suspenders  are  not  entitled  to  the  deduction  they 
claim,  inasmuch  as  the  charger  has  implementeOy 
or,  at  least,  has  been  all  along  ready  and  willing  to 
implement,  if  required,  that  stipulation  in  the  lease, 
for  the  alleged  non-implement  of  which  the  deduction 
is  claimed. — II.  The  permission  to  make  a  road 
through  the  Duke  of  Hamilton's  property,  being  sti- 
puUited  as  a  means  of  convenient  access  to  the  coal- 
pit, the  suspenders  have  no  right  to  enforce  that  sti- 
pulation, if,  as  is  the  fact,  a  better  and  more  advan- 
tageous access  is  oflPered  to  them  in  another  direction. 
—III.  When  a  stipulation  in  a  contract  becomes  im- 
prestible,  but  the  party  in  whose  favour  it  is  made 
sustains  no  injury,  but,  on  the  contrary,  would  not 
insist  in  it,  if  it  could  be  performed,  because  its  per- 
formance would  be  prejudicial  to  him,  he  is  not  en- 
titled, while  ho  avails  himself  of  the  contract  gene- 
rally, to  found  upon  such  stipulation  mala  fide^  and 
contrary  to  the  true  meaning  and  intent  of  the  par- 
ties, as  a  ground  of  refusing  implement  of  his  part. 

Earl  of  Eldon, — My  Lords,  there  was  a  case  heard  before 
vour  Lordships'  Bar  last  week,  in  which  Bums  was  the  appeU 
lant,  and  Stewart  the  respondent, — a  case  of  suspension,  with 
reference  to  certain  coal-mines.  Having  heard  the  arguments 
of  counsel  at  your  Lordships'  Bar,  I  have  since  looked  with  the 
greatest  attention  through  the  whole  of  the  case;  and  having 
done  so,  I  cannot  satisfy  myself  that  the  judgment  of  the  Court 
below  ought  to  be  reversed ;  and,  on  the-  other  hand,  I  do  not 
think  that  this  is  a  case  in  which  I  ought  to  recommend  to  vour 
Lordships  to  give  costs  against  the  appellant  for  coming  here 
to  present  his  case.  My  opinion,  upon  the  whole  view  of  the 
case,  is,  that  this  judgment  should  be  affirmed,  but  without 
costs ;  and,  following  the  practice  of  this  House,  in  which  it 
has  not  been  usual  to  state  the  reasons  which  induce  the  House 
to  form  that  opinion,  where  it  is  an  affirmance  without  costs,  I 
will  merely  move  your  Lordships  that  the  judgment  be  affirmed. 

Judgment  affirmed. 

First  Division. — Lords  Ordinary,  Corehouse  and  Newton.«-> 
J.  Richardson, and  John  McQueen,  Solicitors 
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No.  4.~-Ma8  MoNSO  or  Ross,  AppdUvu,  v.  A.  &  J.  Drum- 

MOKO,  Betpondenii. 

Entail — A^iudication— ^  penon  potsessing  an  ettate,  in  which  he 
wat  dttlif  inftfi  under  a  Mirict  entail,  having  contracted  debt,  and 
the  entail  not  having  been  recorded  till  sometime  thereaflerj  and 
an  w^udieation  having  tuhteguently  been  led  against  the  estate 
for  the  said  debt — Held,  qfflrming  the  judgment  of  the  Court  of 
Session^  that  the  atljudieation  was  valid ;  and  case  remiUed  for 
consideration  as  to  other  parts  of  the  cause. 

On  9th  December  1783,  George  Ross,  executed 
a  strict  entail  of  his  estate  of  Cromarty,  in  favour  of 
Alexander  Gray  and  his  heirs-male ;  whom^foiiinff, 
Jane  Kirk,  the  appellant's  mother,  and  the  heirs-male 
or  female  of  her  body ;  whom  failing,  certain  other 
heirs.     And  of  the  same  date,  he  executed  a  trust- 
deeid  in  favour  of  Alexander  Gray  and  others,  for  pay* 
ing  o£F  his  debts — ^recording  the  entail,  and  purchas- 
ing other  lands.     Mr  Ross  died  in  1787,  and  Alex- 
ander Gray,  who  assumed  the  name  of  Ross,  accept- 
ed of  ihe  office  of  trustee,  and  made  up  titles  under 
the  entail,  in  virtue  of  which  he  was  duly  infeffc.  Gray 
carried  on  business  in  London,  in  company  with  John 
Ogilvy,  under  the  firm  of  Ross  and  Ogilvy.    This 
Company  became  indebted  to  Messrs  Urummond, 
Bankers  in  London,  to  a  larg^  amount.   On  26th  Janu- 
ary 1796,  they  mnted  them  a  promissory-note  for 
£9000.    On  25th  June  1796,  the  individual  partners 
subscribed  an  English  bond  for  £10,000 ;  and  on  26th 
March  1798,  the  Company  granted  their  promissory- 
note  for  £10,000.     In  1800,  and  prior  thereto,  Gray 
had  executed  certain  heritable  bonds  for  debts  con- 
tracted by  himself,  which  were  made  real  over  his 
estate  of  Cromarty.    In   1803,  the  entail  was  re- 
corded on  the  application  of  one  of  the  substitutes ; 
and  in  1804,  a  commission  of  bankruptcy  was  issued 
against  Ross  and  Ogilvy.    Thereafter  the  appellant,  as 
heir  of  entail,  raised  an  action  of  declarator  of  irritancy 
against  Gray,  in  which  decree  in  absence  was  pro- 
nounced in  1 805,  but  this  decree  was  represented  against 
by  the  heritable  creditors,  and  subsequently  another  ac- 
tion of  declarator  was  raised  by  the  appellant,  and 
conjoined  with  the  first.  After  considerable  procedure 
these  actions  were  allowed  to  fall  asleep.     In  the  in- 
terim, the  respondents  brought  an  action  of  consti- 
tution against  Gray,  in  whicn  they  obtained  decree 
in  February  1806,  and  on  I7th  February  1808,  they 
obtained  decree  of  adjudication.     In  1820,  Alexander 
Gray  died,  and  in  1826  the  appellant,  as  next  heir  of 
entail,  brought  the  present  action  of  reduction  for  set- 
ting aside  the  adjudication,  on  the  ground,  U/,  That  at 
the  time  the  decree  of  adjudication  was  obtained,  the  ef^ 
tateof  Cromarty  was  held  under  the  fetters  of  a  strict 
entail,  and  could  not  be  attached  for  Gray*s  personal 
debts.     2i/,  That  at  the  date  of  the  adjudication,  the 
estate  ceased  to  belong  to  Gray,  in  consequence  of 
the  decree  of  irritancy,  and  so  could  not  be  affect- 
ed bj  that  diligence.     In  defence,   the  respondents 
pleaoed   inter   alia — 1.    That,    whether   the   defen- 
ders' bonds  and  bills  bore  reference  to  the  Cromarty 
estate,  or  not,  that  esUte,  being  the  admitted  pro- 
perty of  the  debtor  in  these  obligations,  in  which 
he  was  infefti  was  open  to  the  diligence  of  his  credi- 


tors, unless  withdrawn  from  its  operation  by  the  fet** 
ters  of  a  strict  entail,  duly  recorded  in  terms  of  the 
act  of  Parliament  1685. — II.  That  as  the  debts  on 
which  the  decree  of  adjudication  proceeded  were  con- 
tracted, and  the  money  paid,  long  before  the  entail 
of  the  Cromarty  estate  was  recorded,  that  estate  re- 
mained open  to  their  diligence,  although  the  entail 
was  recorded  before  the  decree  of  adjudication  was 
pronounced.    The  Lord  Ordinary  ordered  cases,  on 
advising  which  the  Court,  on   11th  June  1828,  sas« 
tained  the  defence,  and  assoilzied  the  respondents* 
The  pursuer  appealed,  pleading — I.  The  question  that 
has  occurred  in  this  case,  depends  upon  the  applica- 
tion of  those  principles  which  are  recognised  as  deci- 
sive in  a  competition  of  real  rights.    That  is  to  say, 
the  subject  for  consideration  is,  which  right  was  first 
made  efi^ectual,  so  as  to  attach  the  estate  ?  In  this 
view,  and  taking  the  Question  in  the  first  instance 
upon  common-law  principles,  it  is  of  consequence  to 
attend  to  that  part  of  the  argument,  which  regards  the 
rights  of  the  heirs-substitute  under  a  strict  entail,  to  be 
considered  as  creditors  of  the  heir  in  possession  entit- 
led to  those  privileges  which  other  creditors  possess, 
of  vindicating  their  right  and  rendering  it  effectual.-— 
II.  In  deciding  this  case,  the  Court  of  Session  pro- 
ceeded entirely  upon  the  authority  of  the  case  of 
Smollet,  which  the  majority  of  the  Jndg^  considered 
as  precluding  them  from  entertaining  the  present 
question,  and  that  it  was  only  competent  for  the  ap<- 
pellant  to  have  its  merits  tried  by  appealing  to  the 
.  House  of  Lords*      Those  of  their  Lordships  who 
were  in  favour  of  the  judgment  pronounced,  did  not 
consider  that  they  were  even  entitled  to  take  into 
view  the  principles  established  by  the  decision  of  the 
House  of  Lords  in  the  case  of  Sheuchan,  although 
these  were  diametrically  opposed  to  the  views  of  law 
entertained  by  the  majority  of  the  Court,  who  con- 
curred in  the  decision  pronounced  in  Smoliet's  case* 
— 1 1 1.  There  could  be  no  adjudication  subsequent  to 
the  decree  of  irritancy. — I  v.  The  adjudication  was 
for  a  larger  sum  than  actually  due.    The  respon- 
dents pleaded  an  affirmance — I.  Because  both  the 
letter  and  spirit  of  the  provisions  of  the  Act  1685» 
cap.  22,  by  which  such  extraordinary  powers  have 
been  conferred  by  the  Legislature  on  the  makers 
of  entails,  absolutely  require  that  an  entail  should 
be  made  known  to  the  lieges,  by  being  entered  on  the 

I  register  of  tailzies,  before  it  can  be  held  to  be  com- 
plete, or  entitled  to  the  privil^pes  of  the  statute. 
Until  an  entail  is  thus  recorded,  the  entailed  estate 
remains,  by  the  law  of  Scotland,  liable  to  all  the  oner- 
ous engagements  into  which  the  heir  of  entail  in  pos- 
session has  previously  entered. — II.  Because  there  is 
no  ground  for  maintaining  that  the  appellant,  Mrs  Rose, 
as  a  gratuitous  substitute  heir  of  entail,  and  before 
the  entail  was  entered  in  the  register  of  tailzies,  was 
an  onerous  creditor  of  the  estate  of  Cromarty,  and 
was  as  much  entitled  to  give  effect  to  her  claim  as 
the  respondents  were  to  give  effect  to  their  debt ; 
and  that  by  getting  the  entail  recorded  before  the  ad- 
judication was  completed,  she  thereby  obtained  a  pre- 
ference. A  gratuitous  substitute  in  an  entail,  such  as 
the  appellant  is,  has  no  claim  whatever  against  the 
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entailed  es^tate,  when  competing  with  onerous  credi- 
tors, until  the  entail  has  been  recorded  in  the  register 
of  tailzies.  In  the  case  of  Sheuchan,  the  claimant  was 
an  onerous  creditor  as  well  as  a  substitute  under  the 
entail,  which  distinguishes  that  case  from  the  pre- 
sent— III.  Because  the  plea  of  litigiosity  is  not  suf- 
ficiently raised  in  the  pleadings,  and  affects  not  this 
case.  The  appellant  never  obtained  an  effectual  de- 
cree of  irritancy  against  Gray. — IV.  The  objection  to 
the  adjudication,  as  containing  a  pluris  petition  is 
groundless  and  untenable. 

Lord  Lyndhnrst, — My  Lords,  I  am  to  move  your  I^ordships 
for  judgment  in  the    case  of  Munro  ».   Dnimmond      This 
case  was  originally  an  action  of  reduction  brought  in  the  Courts 
of  Scotland,  for  the  purpose  of  reducing  a  decree  of  adjudication 
which  had  been  pronounced  in  that  Court     The  Court  of  Ses- 
sion decided  in  favour  of  the  defendants,  and  from  that  decision 
the  plaintiff  has  appealed  to  your  Lordships*  House ;  and  the 
(question  is,  Whether  the  judgment  of  the  0)urt  below,  substan- 
tially affirming  the  decree  of  adjudication,  ought  to  be  sustained? 
My  Lords,  the  circumstances  out  of  which  this  case  originates, 
are  shortly  these : — A  person  of  the  name  of  George  Ross,  was 
seised  in  fee  of  the  estate  of  C,  in  the  year  1783.    In  that  year, 
he  executed  a  deed  of  tailzie  of  that  estate ; — by  that  deed,  the 
estate  was  entailed  upon  himself  and  the  heirs  of  his  body,  and 
on  default  of  such  issue,  then  upon  Alexander  Gray,  who  was 
the  nephew  of  George  Ross,  and  the  heirs-male  of  his  body,  and 
upon  failure  of  that  issue  then  over.     Under  that  entail,  George 
Ross  dying  without  leaving  issue,  Alexander  Gray  became  en- 
titled  to  the  entailed  estate.  Alexander  Gray,  upon  the  death  of 
Geoi^ge  Ross,  in  the  year   1787,  took  infeftment  of  that  es- 
tate, and  he  changed  his  nome  from  Alexander  Gray  to  Alex- 
ander Ross,  in  pursuance,  I  presume,  of  some  disposition  or  some 
direction  of  the  party  under  whom  he  took  this  estate  in  tail. 
Alexander  Ross  died  in  the  year  1820 — he  died  without  male 
issue,  in  consequence  of  which,  the  present  plaintiff,  Mrs  Mun- 
ro, became  entitled  as  next  substitute  under  the  deed  of  entail. 
My  Lords,  this  is  the  nature  of  the  estate.     Alexander  Ross^ 
who  took  the  estate  under  this  deed  of  entail,  in  the  year  1 787, 
carrying  on  business  at  that  time  in  partnership  with  a  person  of 
the  name  of  John  Ogilvy,  in  London,  as  army  agents,  contracted  a 
considerable  debt  with  Messrs  Drummonds,  the  bankers,  whom 
the  present  respondents  represent.     That  debt  originated  in  a 
promissory-note  for  the  sum  of  JC9000,  beiiring  date  in  the  year 
1 796 — a  promissory-note  in  the  name  of  the  firm  of  Ross  and 
Ogilvy.     In  the  same  year,  there  was  a  further  debt  of  ^5000 
secured  by  the  joint  and  several  bond  of  Ross  and  Ogilvy ;  and 
in  the  year  1798,  a  further  debt  of  ^10,000  was  incurred,  se- 
cured by  a  promis9ory-note  of  the  firm  of  Ross  and  Ogilvy,  by 
way  of  collateral  security  to  Messrs  Drummond.     Exchequer 
bills  to  a  considerable  amount,  bonds,  and  other  instruments,  of 
a  similar  description,  were  deposited  Mdth  them  for  the  purpose 
of  securing  this  very  considerable  debt     In  the  year  1804,  my 
Lords,  Messrs  Ross  and  0gih7  became  bonknipts;  and  in  con- 
sequence of  Ross  and  Ogilvy  becoming  bankrupts,  it  became 
necessary,  on  the  part  of  Messrs  Drummond,  that  some  pro- 
ceedings should  take  place  in  the  Court  of  Scotland.     A  pro- 
ceeding was  instituted  in  the  Court  of  Session,  which  termi- 
nated in  a  decree  of  constitution,  and  by  that  decree  of  consti- 
tution, a  debt  was  established  to  the  amount  of  ^18,000 — the 
original  debt  being  ^24,000 — and  it  being  reduced  to  the  sum 
of  ^18,000  by  the  sale  of  Exchequer  bills,  to  which  I  have 
adverted,  and  which  were  'deposited  in  the  hands  of  Messrs 
Drummond  by  way  of  collateral  security.     Upon  this  decree 
of  constitution,  a  decree  of  adjudication,  in  the  year  1806  or 
1807,  was  afterwards  pronounced — I  think,  in  the  year  1806  ; 
and,  my  Lords,  it  is  that  decree  of  adjudication  which  is  the  sub- 
ject of  the  present  suit  of  reduction.     Before  that  decree  of  ad- 
judication was  pronounced,  the  entail  was  recorded.     I  have 
already  mentioned  to  your  Lordships,  that  the  deed  of  entail  was 
granted  as  far  back  as  1783,  and  the  entail  was  not  recorded 
until  1803,  the  year  before  Messrs  Ross  and   Ogilvy  became 
bankrupts,  in  the  manner  I  have  mentioned.     The  question  for 
your  Lordships*  consideration,  and  which  is  one  of  considerable 


importance,  is  this : — The  present  respondents  were  the  personal 
creditors  of  the  bankrupt— they  were  the  personal  creditors  of 
Alexander  Ross, — ^being  personal  creditors  of  Alexander  Koss 
before  they  had  made  good  their  debt  against  the  estate  by  the 
decree  of  adjudication,  which  did  not  take  place  until  the  month 
of  May  1806 ;  and  in  the  year  J  806,  the  deed  of  entail  being  re- 
corded (recorded  in  the  intermediate  period,  namely  J  803 — the 
precise  dates  are  not  however  material) — the  record  of  the  deed  of 
entail  taking  place  prenous  to  the  date  of  the  adjudication — and 
taking  place  while  the  debt  was  a  mere  personal  debt  of  Alex- 
ander Ross,  the  question  is,  under  these  circumstances,  whether 
this  decree  of  adjudication  against  this   entailed  estate,  pro* 
nounced  subsequently  to  the  period  when  the  entail  was  re- 
corded, can,  or  can  not  be  sustained  ?    My  Lords,  when  this  case 
came  on,  a  noble  and  learned  Lord,  deeply  conversant  not  only 
with  Scotch  law  in  general,  but  conversant  deeply  with  this  par- 
ticular branch  of  Scotch  law,  namely,  the  law  of  entail,  attended 
here  for  the  purpose  of  hearing  the  discussions  and  arguments  at 
your  Lordships'  Bar,  on  account  of  the  importance  of  the  ques- 
tion.    The  case  has  stood  over  from  time  to  time,  in  order  that 
I  might  have  the  opportunity  of  attending  with  that  noble  Lord, 
and  that  that  noble  and  learned  Lord  might  move  your  Lord- 
ships for  judgment  in  this  case.     Circumstances,  however,  have 
interfered  to  prevent  it.     But  I  have  had  an  interview  with  that 
noble  and  learned  Lord,  who,  in  consequence  of  indisposition, 
has  been  under  the  necessity  of  leaving  town.     I  know  his 
views  of  the  subject,  and  they  entirely  concur  with  my  own ;  and 
in  moving  this  judgment,  I  beg  that  it  may  be  considered   I  am 
acting  according  to  the  opinion  and  judgment  of  that  noble  and 
learned  Lord,  as  well  as  according  to  the  opinion  and  judgment 
which  I  myself  have  formed,  after  hearing  the  arguments  at  your 

I    Lordships*  Bar,  and  after  reading  with  considerable  attention 
the  printed  papers  and  cases  refenvd  to.     My  Lords,  it  is  un- 
necessary for  me  to  trouble  you  with  any  observations  upon  the 
law  of  entail,  as  it  existed  at  common  law  in  Scotland ;  because, 
according  to  my  view  of  the  subject,  this  case  turns  entirely  on 
the  construction  of  a  statute  passed  in  the  year  1685.    My  Lords, 
by  the  statute  passed  in  1685,  power  was  given  to  his  Majesty's 
subjects  in  Scotland  to  entail  their  estate,  in  certain  forms,  sub- 
ject to  certain  restrictions ;  and  those  forms  and  those  restric- 
tions are  distinctly  and  clearly  pointed  out  in  the  statute :    And 
it  is  declared  in  that  statute,  that  those  entails  shall  only  be  al- 
lowed which  contain  irritant  and  resolutive  clauses,  in  the  pro- 
curatories  of  resignation,  and  the  charters,  precepts,  and  instni- 
ments  of  seisin,  and  which  are  produced  before  the  Lords  of 
Session  for  the  purpose  of  being  recorded,  and  which  are  re- 
corded in  the  manner  stated  in  the  act.     It  appears  to  me,  that 
nothing  can  be  more  distinct  than  the  language  of  the  act  in 
this  respect,  that  those  entails  only  are  to  be  allowed  which  are 
executed,  registered  and  recorded,  according  to  the  provisions 
and  directions  of  the  act.     The  act  afterwards  goes  on  to  say, 
(for  that  is  the  construction  which  I  put  upon  the  act,  and  the 
constmction  which  my  noble  and  learned  friend  puts  on  the 
act),  that  those  regulations  having  been  complied  with,  the  en- 
tail shall  be  binding  and  valid  against  the  creditors,  npprisers, 
adjudgers,  and  other  singular  successors,  whether  on  real  or  con- 
ventional titles.    Some  doubt  has  arisen  with  respect  to  the  con- 
struction of  those  last  words ;  and  it  is  contended  by  the  appel- 
lant, that  the  meaning  of  it  is  this— that  they  shall  be  binding  on 
the  creditors,  whether  they  are  "  apprisers  or  adjudgers,  or  other 
singular  successors,  by  real  or  conventional  titles,"  thereby  ex- 
cluding persona]  creditors.     But,  my  Lords,   I  apprehend  that 
that  is  not  the  natural  construction  of  the  clause.     The  natural 
construction — the  obvious  construction — as  it  appears  to  me,  is 
this,  that  they  are  to  be  binding  against  creditors  generally, 
and   not  only  against  creditors   generally,   but  against  those 
creditors    who    claim,  by  adjudication,  or   such    other  credi- 
tors as  come  under   the   description    of  singular    successors, 
whether  by  real  or  conventional  titles.       If,  then,   this    be 
the  construction  which  I  put  upon  the  act,  and  which  the  noble 
and  learned  Lord  puts  upon  the  act,  it  is  binding  upon  personal 
creditors,  provided  the  requisites  of  the  act  are  complied  with  : 
And  it  follows,  therefore,  as  a  matter  of  course,  that  if  the  re- 
quisites of  the  act  are  not  complied  with,  that  in  that  case,  it 
is  not  binding  on  the  personal  creditors.     Looking,  therefore,  at 
the  first  clause  of  the  act,  it  is  declared  that  those  deeds  of 
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tailzie  shall  be  allowed  wbich  are  conformable  to  the  reqnisites 
of  the  statute,  and  that  those  entails  shall  be  binding  against  the 
peisonal  creditors,  only  in  case  those  requisites  are  complied 
with ;  and  if  they  are  not  complied  with,  then  that  they  shall  not 
be  binding  against  the  personal  creditor,  and  the  party  entitled 
to  the  estate  will  have  no  claim  under  the  entail.  But,  my 
Lords,  it  is  said,  that  true  it  is,  or  true  it  may  be,  that  an  entail 
is  not  binding  against  a  personal  creditor,  unless  the  requisites 
of  the  act  are  complied  with ;  but  that  when  it  is  recorded, 
from  that  moment  it  is  binding  against  the  personal  creditor, 
unless  the  personal  creditor  has,  previously  to  the  recording  of 
the  entail,  led  an  adjudication  against  the  estate.  My  Lords, 
I  apprehend  that  that  was  not  the  meaning  of  the  Legislature. 
The  intention  of  the  L^slature,  by  requiring  the  entail  to  be 
recorded*  was,  that  notice  should  be  given  to  all  the  world, 
that  the  party  in  possession  held  under  an  entail ;  and  the  oh- 
vious  meaning  of  the  act  is  this,  that,  unless  the  entail  is  re- 
corded, the  party  is  to  be  considered,  not  as  holding  under  the 
entail,  but  as  holding  in  fee,  and  that  the  claims  of  the  credi- 
tor, with  respect  to  the  land,  are  precisely  the  same  as  if,  in- 
stead of  the  party  being  entitled  only  to  an  estate  in  tail,  he  was 
entitled  to  an  estate  in  fee.  If  that  be  the  case,  it  is  quite  im- 
possible, as  it  appears  to  me,  that  the  Legislature  could  ever 
intend  that  a  subsequent  recording  of  the  entail  should  have  a 
retrospective  effect,  so  as  to  defeat  the  right  of  the  creditor ; 
because,  if  that  be  the  construction  of  the  act,  the  very  object 
of  the  Act  would  be  entirely  defeated, — for  at  any  moment,  the 
entail  not  being  put  on  record,  parties  having  advanced  mo- 
ney to  the  person  entitled  to  the  entailed  estate — advancing 
that  mcmey  upon  the  assumption  that  the  estate  was  an  estate 
held  in  fee, — ^would  instantly  be  deprived  of  his  right  upon  the  es- 
tate, by  the  mere  fact  of  recording,  which  recording  might  instant- 
ly be  CTected.  It  appears  tome,  therefore,  that  the  Legislature 
never  could  have  intended  that ;— and  that,  in  point  of  fact,  to 
put  that  construction  on  the  Act  of  1685,  would  defeat  the  very 
object  which  the  Legislature  had  in  view  in  passing  that  act  If 
that  be  the  case,  then,  my  Lords,  here,  the  Messrs  Druromond 
were  personal  creditors  to  a  very  large  amount, — they  continued 
personal  creditors  for  a  long  period  after  Alexander  Koss  was 
infefted  of  this  estate.  Berore  they  obtained  their  decree  of 
adjudication,  the  entail  was  recorded;  but  if  I  am  right  in 
my  interpretation  of  the  Act  of  Parliament,  and  the  intention 
of  the  Legislature,  that  did  not  defeat  the  right  of  Messrs 
Brummond  to  go  on  with  their  adjudication,  and  to  make  their 
daim  against  the  estate  real  and  effectual,  precisely  in  the  same 
way  as  if,  instead  of  being  an  estate-tail,  it  had  been  an  estate 
in  fee.  This  is  the  view  of  the  subject  the  noble  and  learned 
Lord,  to  whom  I  have  referred,  has  taken  of  It.  But,  my  Lords, 
this  does  not  depend  solely  on  the  construction  of  the  Act  of 
Parliament ; — it  becomes  material  to  inquire  whether  there  are 
any  authorities  upon  this  subject,  and  what  is  the  effect  of  those 
authorities.  My  Lords,  the  case  of  Smollet — the  well-known 
case — ^was  cited  at  your  Lordships'  Bar.  It  was  not  pretended 
that  the  case  of  Smollet  differed,  as  far  as  relates  to  the  point 
to  which  I  am  now  calling  your  Lordships'  attention,  in  the 
slightest  degree  from  the  case  now  under  consideration.  It  was 
admitted. by  the  counsel  for  the  appellant  that  (to  use  the  phrase 
of  the  lawyers)  it  was  a  case,  as  to  this  point,  on  all-fours  with 
the  present.  My  Lords,  that  case  was  decided  by  the  Court 
of  Session  as  far  back  as,  I  think,  the  year  1806  or  1807—24 
or  25  years  ago.  It  was  decided,  after  very  full  argument,  and 
after  much  debate  and  consideration.  I  am  bound  to  say,  that 
the  President  of  the  Court,  Sir  Ila^  Campbell,  a  very  great 
lawjer,  did  not  acquiesce  in  that  decision ;  but  still,  the  great 
majority  of  the  Court  of  Session  were  in  favour  of  it.  My 
Lords,  that  decision  was  acquiesced  in — it  was  not  made  the 
subject  of  appeal,  as  it  might  have  been,  to  ^our  Lordsbi])s' 
House  ;  and  trom  that  day  to  the  present  penod — a  period  of 
23  years — this  very  point,  so  decided  in  Smollet's  ca.<e,  has 
been  acted  upon,  and  no  contrary  decision  is  to  be  found.  But, 
my  Lords,  previously  to  Smollet's  case,  the  same  question 
came  before  the  Court  in  the  case  of  the  Creditors  of  Gruburoe 
F.  Grahame.  In  that  case  the  point  was  raised,  but  not  argued. 
It  was  decided,  without  argument,  in  a  manner  conformaUe  to 
the  decision  in  Smollet's  case.     It  may  be  said, — not  having 


been  argued — ^not  having  been  agitated — that  is  a  case  not  en. 
titled  to  much  weight.  I  cite  it,  my  Lords,  not  as  entitled  to 
much  weight  as  a  decision  of  the  Court,  but  I  cite  it,  as  show^ 
ing  what  the  opinion  of  the  lawyers  of  Scrotland  was,  with  re- 
spect to  that  question,  twelve  years  before  the  decision  of  the 
case  of  Smollet.  But,  my  Lords,  since  the  decision  of  the  case 
of  Smollet,  the  question  has  again  arisen  in  the  case  of  Ferricr 
V.  the  Duke  of  Hoxburghe.  That  ca^e  arose  five  or  six  years 
after  the  case  of  Smollet,  and  the  decision  originally  was  the 
same  way  with  the  decision  in  the  case  of  Smollet.  It  was 
there  considered  that  those  personal  debts  which  existed  pre- 
viously to  the  recording  of  the  entail  were  binding,  when  fol- 
lowed up  by  adjudication  subsequent  to  the  recording  of  the  en- 
tail ;  end  the  decision,  in  the  first  instance,  proceeded  on  that 
ground ; — it  was  in  favour  of  the  creditors.  That  decision, 
however,  was  afterwards  altered,  but  altered  in  its  special  cir- 
cumstances, entirely  conformable  with  the  principle  of  the  ori- 
ginal decision,  and  which  was  this — that  it  turned  out,  on  sub- 
sequent inquiry,  that  the  money,  which  was  the  foundation  of 
the  debt,  was  not  actually  advanced  until  after  the  entail  was 
recorded.  I  consider  the  case  of  Ferrier  p.  the  Duke  of  Hox- 
burghe as  a  strong  authority  confirming  the  decision  in  the  case 
of  Smollet.  I  have  stated  that  there  is  no  contradictory — ^no 
opposing  decision.  But  it  has  been  supposed  that  the  case  of 
Sheuchan,  decided  in  your  Lordships*  House,  is  at  variance  with 
the  principle  of  the  decision  in  that  case  of  Smollet ;  and  some 
remarks  and  observations  made  by  the  noble  and  learned  Lord 
who  moved  the  judgment  in  that  case,  have  been  much  insisted 
on  by  both  sides,  in  the  course  of  the  argument.  It  is  im- 
portant, however,  that  I  should  state,  from  the  knowledge  I 
have  of  the  noble  and  learned  Lord  to  whcmi  I  am  referring,— 
from  the  conversations  I  have  had  with  him  on  this  question,—* 
that  he  himself  does  not  consider  the  decision  in  Sheuchan's  case, 
as  adverse  to  the  decision  in  Smollet's  case.  He  does  not  con- 
sider  that  any  expressions  which  fell  from  him  in  moving  that 
judgment,  and  which  are  ascribed  to  him,  are  at  all  inconsis- 
tent with  the  view  of  the  case  he  now  takes.  My  Lords,  in 
Sheuchan's  case,  the  deed  M'as  granted  in  consequence  of  a  valu- 
able and  monied  consideration.  It  was  an  actual  purchase  of 
the  settlement.  The  parties  therefore  entitled  under  that  set- 
tlement were  in  the  nature  of  creditors  upon  the  estate ;  they 
were  as  much  creditors  as  any  other  of  the  creditors  of  the  per- 
son who  was  the  owner  of  the  estate,— tlie  settler — who  was 
John  Vans  ;  and  it  was  upon  that  principle,  and  upon  that  prin- 
ciple alone,  the  question  was  decided.  The  situation,  there- 
fore, in  which  the  parties  then  stood,  and  the  nature  of  the 
transaction,  was  widely  different  from  the  present;  and  it 
would  be  to  put  a  very  forced  construction  on  the  case  of  Sheu- 
chan,  to  extend  it  to  a  case  like  the  present.  It  appears  to  me 
that  the  case  of  Sheuchan  does  not,  in  principle,  militate  against 
the  case  of  Smollet, — that  the  case  of  Smollet  falls  far  short  of 
it  in  principle,— and  that  the  lan^age  made  use  of  by  the  noble 
Lord  who  moved  that  judgment  is  not  at  all  at  variance  with  the 
case  of  Smollet ;  and  therefore,  that  that  case,  supported  as  it 
is  by  the  decision  in  Ferrier  v.  the  Duke  of  Hoxburghe,  and  sup- 
ported,  as  it  is  to  a  certain  extent,  by  the  case  of  the  creditors 
of  Urahame  v.  Grahame,  stands  unopposed  by  any  conflicting 
authority.  Upon  the- whole,  my  Lords,  it  appears  to  me,  that 
the  sound  and  tnie  construction  of  the  Act  of  Parliament  is 
that  which  I  have  stated,  namely — that  until  every  thing  that 
is  required  by  the  Act  of  Parliament  of  1C85  is  complied  with, 
the  party  is  to  be  considered  as  holding,  not  an  estate  in  tail, 

but  an  estate  in  fee — that  it  is  liable  to  his  personal  creditors, 

that  a  subsequent  recording  of  the  entail  will  not  have  a  retro- 
spective effect,  so  as  to  divest  the  right  and  title  of  the  credi- 
tors;— that,  if  you  allowed  it  such  an  effect,  it  would,  in  point 
of  fact,  defeat  and  disappoint  the  vary  object  of  the  Act  of 
Parliament.  Resting,  then,  my  Lords,  upon  this  construction 
of  the  Act  of  Parliument,  and  fortified  by  the  decisions  to 
which  I  have  referred  your  Lordships,  it  appears  to.  me,  the 
decision  of  the  Court  of  Session,  sustaining  the  decree  of  ad- 
judication, is  correct,  and  ought  to  be  uffirmed.  It  is  proper, 
however,  my  Lords,  I  should  state,  that,  with  respect  to  that 
decree  of  adjudication,  there  were  several  other  points  (mate- 
rial and  important  points,  some  of  thcni,)  that  were  urged  at 
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your  Lordships*  Bar,  and  also  urged  in  the  Court  below.  The 
ttttention  of  the  Court  of  Session  appears  to  have  been  directed 
s^olely  to  the  point  to  which  t  have  called  your  Lordships*  at- 
tention ; — they  seem  to  have  passed  over,  for  the  present,  the 
other  objections  made  to  the  decree  of  adjudication.  There- 
fore, acting  also  in  conformity  with  the  opinion  estpressed  by 
my  noble  and  learned  friend,  to  whom  I  have  referred,  I  would 
advise  your  Lordships  to  state  what  your  opinion  is  upon  the 
first  point,  and  then  remit  the  whole  case  to  the  Court  of  Ses- 
sion, in  or^er  that  thev  may  do  what  is  just  and  proper  with  refe- 
rence to  the  other  pomt  presented  to  their  consideration,  and 
to  which  they  do  not  appear  so  much  to  have  attended — wait- 
ing your  Lordships'  decision  upon  this,  which  was  the  great 
and  material  point  agitated  before  them.  Under  these  circum- 
stances, I  shall  move  your  Lordships,  that  what  I  have  stated 
should  be  the  judgment  of  your  Lordships'  House^namely,  that 
this  case  be  remitted  to  the  Court  of  Session,  with  an  expres- 
sion of  your  Lordships'  opinion  in  the  terms  I  have  referred  to* 

The  following  Judgment  wua  then  issued : — 

'<  It  is  declared  by  the  Lords  Spiritual  and  Temporal  in  Par- 
liament assembled,  that  the  registration  of  the  deed  of  entail, 
prior  to  the  date  of  the  decrees  of  constitution  and  adjudication, 
does  not,  in  this  case,  bar  the  claims  of  the  creditors  against  the 
entailed  estate,  in  respect  of  debts  contracted  prior  to  such  re- 
gistration ;  and  with  this  dedaration  it  is  ordered  and  adjudged, 
that  tldt  cause  be  remitted  back  to  the  First  Division  of  the 
Court  of  Session  in  Scotland,  to  proceed  therein  as  shall  be  just 
and  consistent  with  this  declaration,  it  not  being  the  intention  of 
this  House  to  give  an  opinion  upon  any  other  points  arising  be- 
tween the  said  parties  in  this  cause." 

Appellant's  Authorities. — Grahame  v.  Gmhame's  Creditors, 
i3th  msLj  1795.  Agnew  v,  Stewart  and  Drew,  House  of 
Lords,  Slst  July  1822.  Creditors  of  SmoUet  v.  Smollet,  14th 
May  1807.  Mackenxie,  Vol.  IL  p.  489,  on  Taillies.  Ersk. 
IIL  8.  26. ;  Bell,  L  p.  51.  Perrier  v.  Duke  of  Rozburghe,  10th 
December  1813.  Case  of  Sheuchan,  Shaw's  A  pp.  1.  p.  356. 
Syme  v.  Dickson,  14th  Feb.  1801.  Denham  v.  Baillie,  and 
Creditors  of  Carleton  p.  Gordon,  Slst  Nov.  1753;  Ersk.  IIL 
8.  32.  Wauchop  v.  Oooldie  and  Ferrier,  1st  July  1817.  Rox- 
burghe  and  Queensberry  Cases,  Shaw,  I.  p.  169.  Mordaunt  and 
Duke  of  Gordon  v,  Innes,  5th  July  1822;  Morrison's  Die., 
Tulzie.  Lord  Strathnaven  v.  Duke  of  Douglas,  2d  Feb.  1728, 
and  15th  Feb.  1730.  Stewart  v.  Fullerton,  28d  Feb.  1827. 
Marquis  of  Queensberry  o.  Duke  of  Queensberry's  Executors, 
7th  March  1828;  1685,  c.  2;  Ersk.  H.  8.  32.  M'Whinnie  o. 
Burton,  4th  Feb.  1796.  Mackinnel's  Ranking,  9th  June  1797. 
M'Neill  p.  Saddler,  7th  March  1794. 

Respondents'  Authorities. — Blackstone,  III.  p.  207,  note  1 1, 
15th  Edit.  Bell,  L  p.  393,  5tb  Edit.  RusseU  t>.  Fairie,  23d 
May  1792;  Bell,  L  p.  394-5.  Rucker  p.  Honnay,  B.  R.  T. 
29,  6.  8.  Selwyn'a  *V»ji,  Prius,  I.  p.  137.  Searle  v.  Barring, 
ton  ;  2  Stra.  820 ;  Vess.  sen.  4356 ;  Chitty,  37a  Stair,  ll 
3.  58;  1.  14.  6;  4,  18.  6-7.  Ersk.  IIL  a  25.  1685,  cap. 
32.  Case  of  Sheuchan ;  Shaw's  Appeal  Cases,  Vol.  I.  p.  325, 
3l9t  July  1822.  Ersk.  IIL  8.  38,39,  40.  Willison  p.  Credi- 
tors of  Dorator,  26th  February  1724.  Douglas,  2d  February 
1758.  Steuart  v.  Heirs  of  Entail  of  Ascog.  Graham  v.  Coil- 
rain,  5th  June  1743;  Kilkerran,  545.  Ersk  L  7.  54  56. 
Stur,  I.  6.  41.  Ersk.  I.  7.  53.  Case  of  Stormont,  Die.  p. 
13,99a  Bell,  L  4a  5th  Edit.  Philip  v.  Earl  of  Rothes,  14th 
December  1758.  Earl  of  Rosebery  v,  Baird,  22d  June  1765; 
26th  Nov.  1761.  Lord  Kinnaird  v.  Hunter,  26th  June  1 776. 
Irvine  of  Drum  v.  Earl  of  Aberdeen.  Grahame  v.  Creditors  of 
Grahame,  13th  May  1795;  Sand  ford  on  Entails.  Smollet  v, 
SmoUet's  Creditors,  14th  May  1807.  Ferrier  v.  Duke  of  Rox- 
burghe,  10th  December  1813.  Bell,  IL  46,  note  4,  dd  Edit. 
Ersk.  IIL  a  26.  Bank.  IL  2.  Vol.  1.  p.  565.  Stair,  IL  a 
5a  Thomson  v  Liddell  &  Co.,  2d  July  1812;  Ersk.  II.  II. 
7.:  2.  12,  16.  Ersk.  IV.  1.  88;  2.  11.  Stair,  IIL,  2.  21. 
I3eirs  Com.  I.  p.  212,  3d  Edit.  Jackson  v.  Simpson,  28th 
January  1676.  Massey  v.  Smith,  12th  July  1785;  Bell,  IL 
195.  note  1.  Ersk.  IV.  1.  40.  Bell,  IL  212,  3d  Edit.  Bell, 
II.  215,  8t|i  Edit.  Bank  of  Scotland  v.  Kennedy,  9th  July 
1709;  Forbes,  304.     Young  v.  Kirk,  November  1688;  Hare. 


35.  Duff  0.  Bell's  Represeiftatives,  22d  July  1742;  Kilk.  48 : 
Bell,  II  192.  Duchess  of  Douglas  v.  Scott,  26th  July  176i. 
M*Culloch  V,  Hamilton,  21st  July  1627.  Binning  v.  Camp- 
bell,  5th  December  1749.  Home&Lyle  v.  Dalrymple.  Young 
0.  Kirk;  Die.  p.  107a  Drummond  v.  Kennedy;  Die.  1079. 
Mackay  v.  Dalrymple,  23d  November  179a  Wauchope  o. 
Ferrier,  1st  July  1817. 

First  Division — Lord  Newton,  Ordinary. — Richardson  and 
Council,  Appellant's  Solicitora.  Broughton  &  White,  Respon- 
dents' Sollcitore. 


7th  September  1831. 

No.  5. — Ley's,  Masson  &  Co.,  JppeUanttt  v.  Lord  Foiib£S, 

&c.  Respondenit. 

Process — Jury  Cause — Issues — Construction  of — Direction  of 
Judge — Exceptions,  Bill  of — Drawing  of — Issues  having  been 
sent  by  the  Court  of  Session  to  a  Jury,  whether  a  certain  canal 
and  dam^yke  on  a  river  were  injurious  to  Ike  salmon-Jixftings  of 
any,  and  which  of  the  proprietors  of  said  river  ;  and  the  pre- 
siding Judges  having  directed  the  Jury  that  the  meaning  of  the 
issues  was.  Ate  the  canal  and  dyke  injurious,  "  in  the  actual 
state  of  the  river  and  other  dykes .'"  and  an  exception  having  been 
taken  and  allowed^"  ff eld,  1st,  affirming  the  judgment  of  the 
Court  of  Session,  that  the  direction  of  the  Judge  was  erroneous. 
2d,  Doctrine  laid  doivn,  that  the  issue  mtof  not  be  travelled  out 
of,  and  that  its  meaning  is  not  be  quaiijied  by  anything  to  be 
found  in  the  record  which  is  not  in  the  issue  itself  2d,  Opi» 
nion  expressed,  that,  in  framing  bills  of  exception,  it  is  prefer^ 
able  for  the  acceptor  merely  to  state  whcU  the  Judge  has  done, 
and  not  what  he  ought  to  have  done* 

The  respondents  are  the  upper  heritors  on  the 
banks  of  the  river  Don  in  Aberdeenshire,  and  the 
appellants  are  the  proprietors  of  a  large  manufactory 
at  Grandholme,  wnich  is  farther  down  the  river  than 
the  property  of  the  respondents.  The  appellants, 
with  a  view  to  supply  their  manufactory  with  water, 
cut  a  canal  on  the  Dank,  and  then  erected  a  dam-dyke 
across  the  river,  in  connection  with  it,  which  works, 
the  respdndents  aUeged,  obstructed  the  passage  of 
the  salmon  up  the  river.  In  October  1821,  the  re- 
spondents raised  an  action  of  declarator,  &c  against 
the  appellants,  concluding, 

"  \mo.  It  ought  and  should  be  found  and  declared,  by  decreet 
of  the  Lords  of  our  Council  and  Session,  that  tlie  said  Alex- 
ander Brebner  and  the  said  James  Uadden,  individually,  and  the 
said  Company  of  Leys,  Masson  and  Company,  defenders, 
never  had,  nor  have  they  yet  acquired  any  right  or  title  to  carry 
off  an V  part  of  the  water  of  the  river  Don  for  the  supply  of 
their  bleachiield  and  flax  spinning  mill,  or  other  works,  upon 
the  lands  or  hangh  of  Grandbolme,  and  they  ought  and  should 
be  decerned  and  ordained,  by  decreet  of  our  said  Lords,  instantly 
to  shut  up  the  inlet  and  watercourse  at  present  used  for  that 
purpose,  in  such  way  and  manner  that  no  part  of  the  tiver  Don 
may  be  thereby  withdrawn  in  time  coming ;  and  tfaey  should  be 
prohibited,  dischaiged,  and  interdicted  from  constructing  or 
executing  in  time  coming  any  new  intake,  watercourse,  or  ca- 
nal, upon  or  for  the  use  of  the  lands  or  haugh  of  Grandholme, 
or  the  machinery  erected  thereon.  Secondly,  and  separately,  it 
ought  to  be  found  and  declared,  by  decreet  of  our  said  Lords 
that  the  said  defendere  never  had,  nor  have  they  yet  acquired 
any  right  or  title  to  build,  erect,  or  construct  any  dam-dyke 
across  the  river  Don  connet  ted  with  the  said  lands  of  Grand- 
holme.  And  for  that  reuson,  and  also  in  respect  that  the  said 
dam-dyke  already  built  betwixt  Grandholihe  and  Woodside  was 
executed  under  a  permission  which  was  declared  to  be  only  tem- 
porary and  revocable,  and  which  has  been  since  recalled,  the  said 
defenders  ought  and  should  be  decerned  and  ordained  immediate- 
ly to  remove  and  take  away  the  said  dam-dyke,  and  restore  the 
'channel  of  the  river  Don  to  the  state  in  which  it  was  before  the 
dam-dyke  was  at  all  constructed ;  and  the  defendera  ought  and 
should  be  interdicted,  prohibited,  and  discharged  to  rebuild  the 
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sud  dam-dyke  at  Grandholme,  or  to  construct  any  other  dam- 
dyke  or  other  obstruction  of  the  like  kind,  which  may  interfere 
or  impede  the  course  of  the  river,  and  the  free  passage  of  the 
salmon.** 

The  sumiDons  also  contained  an  alternative  con- 
closion,  that  nslap^  in  terms  of  1696,  c  38,  should  he 
made  in  said  dam-dyke,  in  the  event  of  their  being 
unsneoeaafnl  in  the  declarator,  and  that  the  appellants 
should  he  found  liahle  in  damages.  The  conclusion 
for  damages  was  afterwards  (18th  May  1829,)  aban- 
doned. In  defence,  it  was  stated  ^I.  That  the  re- 
spondents had  no  title  to  pursue,  from  want  of  forma- 
lity in  their  conveyances ;  and,*-IL  That  they  had 
no  interest^  in  respect  that  the  salmon-fishings  of  the 
river  were  materially  and  immediately  injured  by  ob- 
structions and  cruive-dykes  lower  down  the  stream 
than  the  appellants*  works  and  manufactory. — III. 
That  the  erections  of  the  appellants  had  been  ac- 
quiesced in  by  the  respondents.  On  the  22d  January 
1823,  Lord  Cringletie  found,  that  the  respondents 
had  both  title  and  interest  to  pursue  ;  and  this  inter- 
locutor was  adhered  to  by  the  Second  Division,  on 
4>th  July  1823,  and  12th  January  1824,  and  acqui- 
esced in  by  the  appellants.  The  case  having  gone 
back  to  the  Lord  Ordinary,  after  a  variety  of  proce- 
dure, the  Second  Division  (ISth  Afay  1829,)  pro- 
nounced this  interlocutor : — 

*<  Before  further  answer,  remit  the  condescendence  (of  No- 
vember 1828),  and  answers  to  the  derks  of  the  Jury  Court  to 
prepare  the  draft  of  an  issue  or  issues  fitted  for  the  trial,  bv  a 
Jury,  of  the  facts  therein  alleged,  and  disputed  by  the  parties, 
to  be  reported  to  this  Court  quam  primum." 

The  issues  were  in  the  following  terms : — 

**  It  being  admitted  that,  in  the  years  1792  and  1793,  the 
defendere.  Leys,  Masson  and  Company,  cut  a  canal  on  the 
north  side  of  the  riyer  Don,  for  the  purpose  of  conveying  water 
from  the  said  river  to  Grandholme  Hatigh,  where  the  bleach- 
field  and  manufactory  of  the  defenders  are  situated  ;  and  that, 
in  the  year  1805,  the  defenders  formed  a  dam-dyke  across  the 
naid  river,  for  the  purpose  of  conveying  water  into  the  said 
canal : — Primo,  Whether  the  said  canal,  cut  as  aforesaid,  is  to 
the  injury  and  damage  of  the  pursuers,  or  of  any  and  which  of 
them,  as  proprietors  of  salmon  fishings  in  the  said  river  ? — &- 
cundoj  Whether  the  said  dam-dyke,  formed  as  aforesaid,  is  to 
the  injury  and  damage  of  the  pursuers,  or  of  any  and  which  of 
them,  as  proprietors  of  salmon  fishings  in  the  said  river  ? — Ter- 
ttOf  Whether  the  whole,  or  any,  or  which  of  the  pursuers,  or 
their  predecessors  or  authors,  or  their  commissioners,  trustees, 
or  agents  duly  authorised,  acquiesced  in  the  formation  and  con- 
tinuance of  the  said  canal?— <2uar/o,^  Whether  the  whole,  or 
any  and  which  of  the  pursuers,  or  their  predecessors  or  authors, 
vr  their  commissioners,  trustees,  or  agents  duly  authorised, 
acquiesced  in  the  erection  or  continuance  of  the  said  dam- 
dyke  ?• 

These  issues  were  sent  to  a  Jury,  by  the  following 
interlocutor: — 

**  Direct,  that  on  the  trial  of  the  first  and  second  of  the  above 
issues,  the  Right  Honourable  James  Ochonchar  Lord  Forbes, 
John  Farquharson  of  Haughton,  Hugh  Gordon  of  Manar,  Esq., 
Sir  John  Forbes  of  Craigievar,  Bart,  and  the  trustees  of  the 
late  Sir  William  Forbes,  Bart ,  his  father,  shall  stand  in  the 
character  of  pursuers,  and  Messrs  Leys,  Masson  and  Company, 
manufacturers  in  Aberdeen,  in  the  character  of  defenders,  before 
the  said  Court ;  and  that  on  the  trial  of  the  third  and  fourth  of 
the  above  issues,  the  said  Leys,  Masson  and  Company,  shall 
Ktand  in  the  character  of  pursuers,  and  the  said  Lord  Forbes  and 
others  in  the  character  of  defenders,  before  the  said  Court" 

The  case  was  tried  before  Lord  Gillies  at  Edin- 


burgh, on  the  1 4th  June  1830,  on  the  first  and  se- 
cond issues,  when  his  Lordship  gave  it  as  his 

'*  opinion  and  direction  to  the  Jury,  in  point  of  law,  with  regard 
to  the  meaning  and  construction  of  the  aforesaid  first  and  second 
issues,  that  the  question  put  in  the  issue,  and  the  only  question 
they  had  to  consider,  ^'as  this, — Is  the  dyke  injurious  to  the 
pursuers'  fishings  in  the  actual  state  of  the  river  and  of  other 
dykes,  and  not  whether  it  would  be  injurious  to  them  if  other 
dykes  were  demolished  or  property  regulated  ?** 

The  Jury  having  accordingly  found  for  the  ap- 
pellants on  the  first  and  second  issues,  the  respon- 
dents excepted  to  the  Judge's  charge,  and  maintain- 
ed, that  he  ought  to  have  directed  them  as  follows  :— 

"  That  the  Court  of  Session  having  already  decided,  by  a  final 
judgment,  that  the  said  pursuers  were  not  bound  to  raise  actions 
for  removing  or  regulating  the  other  obstructions  in  the  river 
Bon,  before  challenging  the  canal  and  dam-dyke  formed  by  the 
said  defenders,  the  point  meant  to  be  tried  bv  the  first  and  second 
issues,  and  the  question  which  the  Jury  had  to  consider  under 
them,  was,  Whether  the  said  canal  and  dam-  dyke  of  the  said  de< 
fenders  were  injurious  to  the  fishings  of  the  said  pursuers,  with- 
out reference  to  the  injury  occasioned  by  the  other  obstructions 
in  the  river  ?  And  further,  that  as  the  cruive-dyke  might  he 
regulated  at  all  times,  in  terms  of  law — and  that  as  the  other 
dykes,  in  so  far  as  they  were  encroachments  injurious  to  the 
fishings  of  the  said  pursuers,  might  be  removed,  or  properly  re- 
gulated—and as  the  trial  between  the  parties  aforesaid  dicl  not 
depend  on  the  objections  or  defences  in  regard  to  any  other  ob- 
structions,—.the  evidence  led  vrith  regard  to  the  effects  of  the 
other  obstructions  on  the  river  was  irrelevant ;  and  that  the  in- 
jury occasioned  by  them,  in  their  present  state,  to  the  fishings 
of  the  pursuers  ought  not  to  be  taken  into  conuderation  of  the 
said  Jury  in  returning  their  verdict  on  the  said  issues." 

A  bill  of  exceptions  having  been  tendered  to  the  Se- 
cond Division,  after  a  hearing  in  presence,  their  Lord- 
ships (11th  March  1831;  Fac.  Col.)  pronounced  this 
interlocutor : 

*'  Allow  the  exception,  and  appoint  the  same  issues  to  be  again 
tried  by  another  Jury.** 

The  appellants  brought  this  judgment  under  review 
of  the  House  of  Lorch,  and  pleaded — L  The  direc- 
tion of  the  learned  Judge,  against  which  the  bill  of 
exceptions  has  been  taken,  was  in  strict  accordance 
with  the  form  and  structure  of  the  issues  sent  by  the 
Court  of  Session  to  be  tried  in  the  Jury  Court. — II. 
The  direction  in  question  was  well  cdculated  to  con- 
vey to  the  Jury  a  correct  representation  of  the  true 
and  proper  meaning  of  the  issues, — while  the  excep- 
tion proceeds  upon  the  fallacy  that  the  question  put 
to  the  Jury  was  not,  Whether  the  canal  and  dam-dyke 
of  the  appellants  are  directly  and  positively  injurious 
to  the  respondents  as  proprietors  of  salmon-fishings ; 
but.  Whether  these  works  are  in  their  nature  calcu* 
lated  to  be  injurious,  or  would  be  injurious,  in  cir- 
cumstances altogether  different  from  those  in  which 
they  exist? — III.  The  parties  joined  issue  in  their 
pleadings,  and  left  the  case  with  the  Judge  and  Jury 
upon  evidence,  on  the  principle  that  the  question  of 
injury  was  to  be  tried  solely  in  reference  to  the  exist- 
ing state  of  the  river,  and  of  the  whole  obstructions 
between  the  fishings  and  the  sea. — IV.  The  respon- 
dents having  failed  to  shew  that  the  other  obstructions 
in  the  river  might  be  removed  or  so  regulated  as  to 
render  the  canal  and  dam-dyke  of  the  appellants  in* 
jurious  to  the  fishings  of  the  upper  heritors,  the  pro- 

5er  and  only  question  left  for  the  consideration  of  the 
ory,  upon  the  whole  evidence,  was  that  put  to  them 
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by  the  Judge,  '*  I9  the  dyke  injurious  to  the  pursuera' 
(respondents')  fishings  in  the  actual  condition  of  the 
river  and  of  other  dykes  ?" — V.  The  direction  except- 
ed to  did  not  necessarily  exclude  from  the  considera- 
tion of  tlie  Jury,  under  the  issues,  and  upon  the  evi- 
dence, the  effect  of  removing  or  regulating  the  other 
obstructions  in  the  river,  but  merely  implied  that  the 
respondents  had  raised  no  question,  by  their  proof, 
as  to  the  possibility  of  such  removal  or  regulation,  or 
its  effect  in  rendering  the  canal  and  dam-dyke  of  the 
appellants  injurious  to  the  fishings. — VI.  In  the  ab- 
sence of  all  evidence,  that  the  other  and  existing  ob- 
structions on  the  river  may  be  removed  or  regulated, 
to  the  effect  of  rendering  the  canal  and  dam-dyke  of 
the  appellants,  which  are  at  present  confessedly  harm- 
less, injurious  to  the  respondents  as  proprietors  of 
salmon-fishings, — the  legal  presumption  is  in  favour  of 
the  permanency  of  these  obstructions,  and  the  pro- 
ceedings of  the  respondents  in  the  present  action  must 
be  viewed  as  in  anulalionem  vicinL — VII.  In  every 
case  where  an  obstruction  introduced  into  a  river  by 
an  inferior  heritor  is  challenged  by  a  superior  heritor 
as  injurious  to  his  salmon  fishings, — the  only  legal 
ground  upon  which  such  an  obstruction  can  be  re- 
moved is,  that  it  is  in  itself,  and  with  reference  to  the 
actual  and  existing  state  of  the  river  generally,  a  di- 
rect and  substantive  cause  of  injury  to  the  fishings. — 
VIII.   The  removal  or  regulation  of  the  adjoining 
dykes,  would  have  materially  altered  the  state  of  mat* 
ters  at  the  dyke  of  the  appellants  ;  and  there  was  no 
evidence  brought  by  the  respondents  to  prove,  that, 
in  these  altered  circumstauces,  the  appellants*  dyke 
would,  in  point  of  fact,  have  been  injurious— or  to  en- 
able the  Jury  in  any  way  to  form  an  opinion  as  to  the 
effect  of  these  alterations  on  the  right  and  intereitt  of 
the  respondents.    The  respondents  answered — I.  The 
direction  of  the  presiding  Judge,  upon  the  meaning 
and  construction  of  the  fii'st  and  second  issues,  was  a 
direction,  in  point  of  law,  against  which  it  was  com- 
petent to  except. — II.  His  direction  was  erroneous; 
inasmuch  as  he  did  not  direct  the  jury  to  consider  the 
only  point  raised,  or  meant  by  the  Court  to  be  raised, 
on  these  issues,  but  directed  them  to  consider  the  in- 
jury occasioned  by  the  obstructions  complained  of, 
with  reference  to  the  actual  condition  of  the  river,  and 
of  the  other  dykes,  and  even  without  reference  to  its 
condition  in  the  event  of  the  other  dykes  being  de- 
molished or  properly  regulated. 

Lord  CAancW/or.— (2d  September  1831),  My  Lords,  although 
I  am  not,  for  the  reasons  I  shall  presently  assign,  in  a  situation  to 
advise  your  Lordships  at  present,  without  looking  into  the  plead- 
ings a  bttle  more  narrowly,  upon  the  course  it  is  proper  to  take  in 
dealing  with  this  appeal ;  yet,  as  I  have  uniformly  made  it  my  prac- 
tice, as  long  as  I  have  been  in  the  situation  I  have  now  the  honour 
to  fill,  to  make  what  observations  occur  to  me  in  presence  of  the 
counsel,  immediately  after  hearing  their  arguments,  instead  of 
postponing  it  to  an  indefinite  period,  when  counsel  may  not  be 
present — I  shall  follow  that  course  upon  the  present  occasion  in 
the  few  observations  I  have  to  make,  reserving,  however,  the 
final  decision  of  the  question  till  I  shall  have  had  an  opportu- 
nity of  narrowly  inspectii^  the  pleadings.  First,  I  shall  state 
in  the  presence  of  the  Attorney- General  and  the  Lord  Advo- 
cate, what  I  threw  out  to  the  learned  sergeant  in  their  absence, 
-because,  I  think  it  is  infinitely  more  important  that  a  correct 
view  should  be  token ;  and  when  taken  here,  should  be  adhered 
to  upon  the  subject  of  these  pleadings,  than  the  way  in  which 


your  Lordships  shall  ultimately  decide  this  appeal.     And  it  la 
justly  observed  by  the  Chief  Cominissioner,  that  this,  though  of 
importance  to  the  rights  of  parties,  the  forms  of  the  pleading 
in  the  Jury  Court,  under  the  salutary  act  that  regulates  its  pro- 
ceedings, are  vastly  more  important  in  that  view  as  coming  ear- 
lier in  the  proceedings,  and  to  regulute  what  follows,  than  to 
the  interests  of  the  parties.     The  learned  sei^eant  was  about 
to  argue  as  to  the  meaning  of  the  issues— and  that  is  the  only 
question    before   your  liordships— as  they   appear  upon   the 
record  and  the  direction    of  the   Judge   as  connected    with 
them,  and  purporting    to    expound    them;    and  in  order  to 
get  at  that  meaning,  the  learned  sergeant  was  about  to  have 
recourse  to  the  previous  interlocutor  of  Lord  Cringletie,  and 
that,  perliaps,  he  had  a  right  to  refer  to,  as  it  was  given  in 
evidence  in  the  cause  in  a  somewhat  irregular  manner.     But 
when  be  was  about  further  to  refer  to  the  preliminary  proceed- 
ings by  way  of  pleading,  and  to  call  the  attention  of  your  Lord- 
ships  to  consider  the  issue  that  arose  out  of  them,  and  was 
framed  by  the  clerk  as  arising  out  of  those  preliminary  proceed- 
ings— when  he  was  about  to  read  the  condescendence  and  the 
answers  that  were  framed  to  raise  the  issues  that  are  raised  by 
those  pleadings — I  took  leave  to  stop  the  learned  counsel,  and 
to  suggest  to  him,  that  we  had  no  concern  whatever  with  what 
had  passed  before  the  issue  was  framed,  and  that  we  were  bound 
by  the  issue  as  framed  by  the  clerk.     The  interlocutor  of  the 
Court,  out  of  which  this  arises,  refers  it  to  the  clerk  of  the  Jury 
Court  to  frame  issues ;  I  think  the  words  are,  to  frame  proper 
issues,  or  such  issues  as  shall  raise  the  question.     It  is  in  tho 
third  page  of  the  respondents*  case—**  the  Lords  assoilzie  the 
defenders'*  and  so  forth, "  and  remit  the  condescendence  of  No- 
vember 1828,  and  answers,*' — those  are  the  proceedings  that  Mr 
Sergeant  Spankie  addressed  your  Lordships*  attention  to — to  the 
clerks  of  the  Jury  Court  to  prepare  the  draft  of  an  issue  or  is- 
sues fitted  for  the  trial  by  a  jury,  of  the  facts  therein  alleged — 
"  that  is  alleged  in  the  condescendence  and  answers,  and  disputed 
by  the  parties,  to  be  reported  to  this  Court,  ^uant  pnmum,**  The 
clerk,  under  the  authority,  and  according  to  the  exigency  of  this  or- 
der, takes  into  his  consideration,  as  I  apprehend,  the  condescend 
dence  and  the  answers,  asking  himself  the  question.  What  the 
facts  are  that  these  pleadings  shew  to  be  disputed  by  the  parties  ? 
and  out  of  the  facts  thus  appearing  to  be  disputed,  he  iraraes, 
according  to  the  terms  of  the  order,  an  issue— that  issoe  is,  **  to 
be  reported  to  the  Court,  ^uam  primtim" — ^by  which,  I  under- 
stand that  the  Court  is  to  exercise  its  judgment  upon  the  issue 
so  framed,  and  that  the  parties,  one  or  other,  or  both  of  them, 
are  entitled  to  object  to  the  frame  of  the  issue,  and  to  call  upon 
the  Court  to  remit  it  to  the  Jury  Couit,  or  alter  the  framing  of 
it ;  at  all  events,  it  is  reported  to  the  Court,  and  has  the  sanc- 
tion of  the  Court,  either  expressly  by  some  order  adopted,  or 
tacitly,  by  not  altering  or  varying  it.     This  issue,  as  framed,  be- 
comes therefore  the  order  of  the  Court ;  and  being  sent  down 
to   be  tried  by  a  jury,  it  is  too  late  for  the  Court — ^with  veiy 
great  submission,  I  speak  to  some  of  the  learned  Judges,  who 
appear  ultimately  to  have  dealt  with  this  question — ^it  is  too  late 
for  the  Court  to  say,  and  it  is  past  all  doubt,  too  late  for  the 
counsel  to  contend,  that  your  Lordships,  or  that  the  Court,  or 
that  Lord  Gillies  and  the  Jury  who  tried  the  cause,  had  any 
thing  to  do  with  the  condescendence  and  the  answers,  out  of 
which,  in  point  of  fact,  no  doubt,  but  accidentally,  for  the  pur- 
pose of  this  ai^ument,  the  issue  arose,  that  was  so  framed.     It 
is  not  only  that  they  have  nothing  to  do  with  them— it  is  too  late 
to  have  to  do  with  tnem — and  they  have  no  business  to  ask  about 
them— but  they  are  precluded  from  saying  a  word  upon  whatappears 
in  the  condescendence  and  answers,  as  much  as  the  record  of  an  act, 
after  the  bill  has  become  an  act,  precludes  any  court  of  law  dealing 
with  an  act,  from  looking  back  to  the  bill  out  of  which  that 
act  arose,  or  by  referring  to  the  speech  of  the  honourable  or  no- 
ble person  who  may  have  introduced  it,  or  to  their  conversation 
with  an  individual,  by  which  it  might  be  made  to  iqipear,  if  3rou 
could  get  at  it,  which  you  never  can,  that  the  meaning  was  so  and 
so,  when  the  only  question  is,  not  what  he  intended,  but  wlttt 
the  law  intends,  m  another  sense  of  the  word,  what  the  kw 
fixes  as  the  legal  meaning  of  the  words,  which  he  or  the  Legisla- 
ture, though  possibly  upon  his  instigation,  or  in  niite<^  his 
efforts,  it  may  be  thought  fit  to  ase^  in  dedanng  the  law  arising 
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out  of  his  bill  or  prop-jsition.  Vou  arc  jnst  as  much  precliMled — 
and  this  I  think  of  great  iniportunce  to  he  attended  to  by  the 
Court  below.  Judges  and  practitioners — you  are  as  much  pre- 
cluded going  out  of  the  issue  framed  by  the  officer,  and  adopted 
by  the  Court,  as  you  are  precluded  from  construing  an  act,  by 
i!i>:ngout  of  the  four  comers  of  the  statute,  and  looking  into  the 
bill,  or,  dehors  the  bill,  to  gather  the  meaning.  The  Legisla- 
ture only  tells  its  meaning,  as  a  celebrated  case  has  decided,  by 
the  enactments  in  the  statute,  or  after  the  statute  has  passed  by 
a  declaratory  act,  affixing  the  meaning  to  it ;  so  much  so,  that 
your  Lord.<liips  know  a  case  has  been  decided,  by  which,  even 
the  preamble  of  a  statute,  saying,  whereas  a  certain  act  was  pas- 
tod  for  such  a  purpose,  has  been  held  to  fix  no  construction  upon 
Mich  an  act,  although  it  is  the  declaration  of  the  Legislature  that 
jidsscs  the  former  act.  The  Legislature  declares  its  intention 
by  enactments,  or  explains  it  by  a  subsequent  declaratory  act. 
The  issue  in  this  case  has  been  framed  by  the  clerk  of  the 
Court ;  he  may  have  miscarried  as  much  as  you  please — he  may 
have  put  one  fact  in  issue,  when  there  was  another  fact  to  be 
j>ut  in  issue — he  may  have  made  it  an  action  for  a  trespass,  in- 
htcuA  ofan  action  upon  the  case — he  may  have  made  it  an  action 
for  a  libel,  instead  of  for  an  assault — he  may  have  made  the 
grossest  blunder,  but  you  are  bound  by  the  issue  he  has  framed, 
as  it  now  stands.  I  should  have  been  ashamed  to  have  taken 
up  so  much  time  in  stating  these  matters,  which  are  of  such  or- 
dinary and  plain  necessity  in  judicial  proceedings  in  this  coun- 
try, but  that  I  see  there  is  some  occasion  for  recalling  them  to 
the  attention  of  the  practitioners  and  learned  Judges  below,  who 
do  not  seem  to  think  they  are  bound  by  the  issue  framed  in  this 
case.  What  would  be  the  consequence  of  this  laxity  of  proceed- 
ing ?  Precisely  that  which  I  suggested  to  the  learned  sei^eant, 
who  had  the  good  sense  and  candourimmediately  to  abandon  that 
part  of  his  argument.  The  consequence  would  be  just  this :  The 
clerks  of  the  Jury  Court  may  not  be,  under  all  the  chasteness  and 
strictness  of  practice  and  proceeding,  the  best  persons  to  frame 
issues — I  may  have  the  prejudice  of  an  English  lawyer ;  but  I 
believe  the  true  way  to  plead — whether  learning  pleading  for  a 
profession  or  otherwise — is,  that  the  parties  should  frame  the  re- 
cord under  the  fear  arising  from  the  penalty  of  a  demurrer  :  That 
U  to  say,  if  he  pleads  ill,  he  shall  pay  the  penalty  of  that  step 
of  the  proceeding.  I  believe,  tliat  is  the  true  way  of  pleading. 
It  may  have  assumed  an  appearance  of  a  strict  science,  with 
many  technicalities,  but  all  the  merits  of  it  arise  from  that  be- 
ing the  mode  of  pleading.  But  be  that  as  it  may,  the  Legisla- 
ture has  said  here,  that  the  clerk  shall  frame  the  issue,  as  a  Mas- 
ter in  Chancery  in  England  frames  a  question  to  go  to  a  Court 
of  law — ^be  it  so;  but  how  can  the  clerk  ever  be  expected  to  per- 
form bis  important  office,  of  a  common  pleader  between  the  two 
parties,  if  be  is  to  have  all  the  while  before  his  eyes  such  doc- 
trines as  ftceni  to  have  been  admitted,  again  and  again,  in  the 
course  of  this  case,  that  the  parties  are  not  to  be  bound  by  what 
he  draws  out  as  the  issue,  but  that  they  are  to  gather  the  mean- 
ing from  something  upon  which  he  proceeded — the  condescen- 
dence and  answers,  and  the  arguments  of  the  Lord  Justice- 
Clerk,  in  a  former  stage  of  the  case,  which  is  referred  to  by  some 
of  the  Judges — that  you  are  to  judge  in  the  best  way  you  can 
what  the  parties  are  at ;— he  will  say,  I  do  not  know  what  they 
are  at — it  is  an  affirmative  or  negative,  or  an  issue  sent  to  assess 
the  amount  of  damages — that  is  all  I  have  a  right  to  consider. 
But  if  the  issue  is  to  be  the  canon  obeyed  by  all  the  parties,  the 
Court  as  well  as  the  parties,  then  the  clerk  will  draw  an  ac- 
curate conUeU  of  the  question  in  dispute — whereas,  if  he  knows 
that  no  such  thing  is  to  be  the  canon,  but  that  every  thing  else 
is  to  be  taken  into  consideration  in  'construing  his  words,  he  will 
do  it  in  the  laxest  way  possible,  and  parties  will  have  the  ut- 
most difficulty  in  ascertaining  the  meaning :  That  I  know,  from 
experience,  is  but  too  much  the  practice  in  Scotland :  That  is 
but  too  regularly,  I  may  say,  the  irregularity — ^it  is  but  too  care- 
fully the   slovenliness  that  is  almost  constantly  perceived I 

6peak  from  experience — in  the  judicial  proceedings  in  that  part 
of  the  United  Kingdom,  and  I  wish  to  guard  them  against  it. 
I  wish  to  adopt  a  principle,  and  state  a  ground  of  decision  that 
shall  make  it  imperative  upon  them  to  go  strictly  to  work— to 
leave  nothing  to  inference,  conjecture  and  guess,  out  of  the  re- 
cofd-*aod  tliiit  I  can  only  do  by  holding  them  to,  and  binding 


them  by  whatever  they  put  upon  the  record.  I  have  thought  it 
reccssarj'  to  fay  thus  much,  in  consequence  of  the  lax  doctrine 
I  have  seen  ado])ted  in  this  case — it  may  not  lead  very  distinctly 
to  the  decision  of  this  question,  when  your  Lordships  come  to 
consider  what  is  more  narrowly  in  dispute  between  the  parties. 
But  binding  them  by  the  words  of  the  issue,  and  holding  that 
to  be  on  either  side  the  canon  you  have  to  consider  as  before  the 
Jury,  the  question  arises,  What  have  we  in  these  words ;  and  . 
what  meaning  have  we  to  affix  to  these  words;  and  has  the  cause 
miscarried  below  ?  I  mean,  whether  Lord  Gillies  has  affixed  a 
wrong  meaning,  and  has  tied  up  the  Jury  fiom  the  consideration 
that  was  open  to  them  by  force  of  the  words  of  the  issue. 
That  is  really  the  question,  and  the  only  question  before  your 
Lordships.  But,  before  coming  to  that,  I  would  say-^and  I 
mention  it  now  in  the  presence  of  the  Lord  Advocate  and  the 
Attorney- General — I  threw  it  out  during  the  argulnent  of  Mr 
Sergeant  Si)ankie,  and  that  is  one  of  the  things  I  wish  to  say, 
now  that  some  little  doubt  arises,  whether  or  not  these  issues, 
under  the  Jury  act,  are  to  be  taken  as  strictly  the  kind  of  issues 
which  in  law  we  have  here,  or  as  issues  in  the  nature  of  issues 
directed  out  of  a  Court  of  equity.  If  they  are  to  be  consider- 
ed  like  issues  directed  out  of  a  Court  of  equity,  very,  very  much 
of  the  laxity,  and  slovenliness,  and  imperfection  I  have  been 
just  adverting  to,  will  inevitably  mix  itself  up  with  these  Scotch 
proceedings ;  for  no  importance  whatever  is  attached,  in  practice, 
to  the  form  of  an  issue  which  is  sent  down  from  the  Court  of 
Chancery.  The  act  gives  authority  to  the  parties  to  call  upon 
the  Judge,  and  to  the  Judge,  whether  the  parties  call  upon  him 
or  no,  to  endorse  a  special  matter  upon  the  postea — the  conse- 
quence is,  that  many  things  are  tried  under  the  forms  of  issues, 
out  of  the  Court  of  Chancery,  for  which  all  the  pleaders  in 
Westminster  Hall  would  in  rain  seek  for  a  precedent — the 
whole  matter  is  put  on  and  tried,  whether  raised  or  not.  I  there- 
fore do  most  anxiously  hope,  that  I  shall  find  no  such  thing  in 
these  Jury  acts,  or  in  the  practice  of  the  Court  of  Session, 
that  shall  sanction  the  proposition  somewhat  confcnded  for  by 
the  learned  sergeant — a  perilous  proposition  as  regards  the 
strictness  of  proceeding — that  these  issues  are  to  be  taken  rather 
as  issues  out  of  Chancery,  or  something  of  a  middle  kind  be- 
tween common  law  issues,  in  all  their  strictness,  and  obligatory, 
and  binding  force,  and  the  laxity  of  issues  from  a  Court  of 
equity.  I  see  nothing  whatever  in  this  case,  or  in  the  passages 
of  the  act  called  to  tny  attention,  to  sanction  that  doctrine ;  and 
as  at  present  advised,  I  shall  take  it  that  you  are  bound  com- 
pletely here  by  the  issue,  though  framed  by  the  officer  of  the 
Court,  but  directed  by  the  order  of  the  Court,  and  sanction- 
ed by  the  approval  of  the  Court,  which  it  could  hardly  be 
said  to  be,  if  it  was  an  issue  at  common  law.  I  sec  nothing 
in  the  act  or  in  the  pleadings  that  lead  me  to  doubt  for  the 
present,  that  you  are  to  take  the  issue  as  if  It  was  an  issue 
to  which  the  parties  had  arrived  upon  regular  pleadings  at 
law — and  I  now  consider  it  in  that  way.  This  is  the  first 
issue,  *'  Whether  the  said  canal,  cut  as  aforesaid,  is  to  the  in- 
jury and  damage  of  the  pursuers,  or  of  any,  and  which  of 
them  as  proprietors  of  salmon  fishings  in  the  said  river."  The 
second  is  like  the  first,  "  Whether  the  said  dam-dyke,  form- 
ed as  aforesaid,"  instead  of  whether  the  said  caniil,  cut  as 
aforesaid,  "  is  to  the  injury  and  damage  of  the  ]nirsuers,  or  of  any, 
and  which  of  them  as  proprietors  of  salmon  fishing  in  the  said 
river."  Now,  I  think  the  plain  meaning  of  these  words  must 
be  taken  to  be — though,  as  1  have  said  before,  I  shall  look  into 
the  pleadings  with  great  anxiety,  before  I  advise  your  Lordi^hips 
to  come  to  a  final  decision  as  to  the  rights  of  the  parties,  and  the 
general  question,  as  to  the  mode  of  proceeding  in  Scotland — but, 
as  at  present  advised  upon  the  argument,  and  the  view  of  the 
record  itself,  I  consider  it  to  be  plain  enough,  that  the  only  re- 
striction which  is  here  upon  these  words,  and  by  force  of  these 
words  affixed  to  the  generality  ot  the  question,  is  the  two-fold 
resdction — "  cut  as  aforesaid,"  and  "  as  proprietors  of  salmon 
fishings  in  the  said  river,"  and  that  those  are  the  only  two  paita 
of  these  two  issues  that  can  be  said  to  bear  any  reference  to 
the  existing  state  of  things.  Now,  how  do  these  bear  reference 
to  the  existing  state  of  things?  "  Cut  as  aforesaid"  means  only  a 
canal  cut  in  the  line,  and  of  the  dimensions  that  this  canal  is  cut 
in<-it  docs  not  mean  **  as  afbresaid  cut ;"  that  is  to  say,  cut  in 
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such  a  way,  that  there  is  one  obfltmctioii  above,  and  another  be- 
low, and  is  not  therefore  to  be  read  as  if  it  were  cut,  in  all  the 
circumstances  of  the  river,  as  they  actually  stand — that  would  be 
a  forced  and  violent  construction  to  put  upon  the  words  ;  but 
"  cut  as  aforesaid,"  simply  indicates  the  manner  in  which  the 
canal  is  cut.  As  "  to  the  injury  and  damage  of  the  pursuers," 
that  is  quite  clear,  "  or  of  any,  and  which  ox  them  as  proprietors 
of  salmon  fishings  in  the  said  river."  Now,  does  that  limit  it  in 
any  way  to  the  present  existing  state  of  the  river  ?  Does  not  it 
let  in  all  the  considerations,  and  all  the  rights  and  equities  of 
these  parties,  in  whatever  way  you  look  into  them,  whether  in 
the  potential,  or  in  any  other  sense,  with  regard  to  these  salmon 
fishings?  I  incline  to  think  it  does.  But  Lord  Gillies  does  not 
take  the  same  view  of  the  subject;  he  imports,  if  his  words  have 
any  meaning,  a  plain,  and  manifest,  and  intelligible  qualification  and 
restriction  mto  the  words,  the  generality  of  which,  in  my  opinion, 
is  undoubted.  He  says,  "  Is  the  dyke  injurious  to  the  pursuers* 
fishings,'* — ^that  I  have  no  objection  to— *'m  the  actual  state  of  the 
river,  and  of  other  dykes?**  I  want  to  know  what  warrant  there 
Is  in  the  issue  framed  by  the  deric,  in  the  strictest  sense  of  these 
words, ''  whether  the  canal  cut  as  aforesaid,  is  to  the  injury  and 
damage  of  the  pursuers,  or  of  any,  and  which  of  them  as  pro- 
prietors of  salmon  fishings  ?** — what  wanant  there  is  in  these 
words  for  importing  these  words — *'  in  the  actual  state  of  the 
river,  and  of  other  dykes.*'  It  may  be  fit  and  proper  that  the 
actual  state  of  the  river  and  other  dykes,  should  be  taken  into  the 
account,  but  this  does  more  than  allow  the  Jury  to  take  it  into  ac- 
count ; — ^it  directs  the  Jury  to  confine  themselves  to  the  actual  state 
of  the  river  and  the  other  dykes;  it  says,  that  the  jury  are  only  to 
consider  whether  the  dyke  is  injurious  to  the  pursuers'  fishings, 
in  the  actual  state  of  the  river  and  the  other  dykes ;  and  not 
whether  it  would  be  injurious  to  them,  if  other  dykes  were  de- 
molished or  properly  regulated ;  and  then  comes  the  exception 
which  is  taken — That  the  question  for  the  Jury  was,  **  Whe- 
ther the  said  canal  and  dam-4yke  of  the  said  defenders  were  in- 
jurious to  the  fishings  of  the  said  pursuers,  without  reference 
to  the  injury  occasioned  by  the  other  obstructions  in  the  river?" 
That  is  stated  to  be  the  question.  **  And  farther,  that  as  the 
cruive-dyke  might  be  regulated,  at  all  times,  in  terms  of  law, 
and  that,  as  the  other  dykes,  in  so  far  as  they  were  encroach- 
ments injurious  to  the  fishings  of  the  said  pursuers,  might  be 
removed  or  properly  regulated ;  and,  as  the  trial  between  the 
parties  did  not  depend  on  the  objections  or  defences,  in  regard 
to  any  other  obstructions,  the  evidence  led,  with  regard  to  the 
effects  of  the  other  obstructions  on  the  river,  was  irrelevant, 
and  that  the  injury  occasioned  by  them,  in  their  present  state, 
to  the  fishings  of  the  pursuers,  ought  not  to  be  taken  into  die 
consideration  of  the  Jury,  in  returning  their  verdict  on  the 
said  issues ;"  for  which  reason  he  excepts.  That  is  the  ground 
of  exception  taken  to  the  direction  of  Lord  Gillies,  that  he  left 
to  the  jury  the  question,  whether  there  was,  or  was  not  injury 
from  the  dyke  to  the  pursuers,  in  the  actual  state  of  the  nver, 
and  of  other  dykes  ?  If  Lord  Gillies  did  not  use  these  words,— 
ifthat  wasnot  the  way  in  which  he  left  the  question  to  the 
Jury — he  ought  not  to  have  signed  this  bill  of  exceptions  which 
he  has  signed ;  because  it  appears  clearly  and  undeniably  by 
that,  that  he  used  those  words  in  addressing  the  jury ;  and  the 
objection  to  it  is,  that  it  vi-as  so  put,  and  that  they  were  told 
that  the  question  was  not,  whether  it  would  be  injurious  to 
them  if  other  dykes  were  demolished,  or  properly  regulated. 
Now,  here  arises  a  difficulty,  and  it  is  pretty  nearlv  the  only 
difficulty.  I  feel,  if  we  are  to  approve  of  the  bill  of' exceptions 
altogether,  1  doubt  whether  we  must  not  go  a  little  farther  than 
saying  Lord  Gillies  was  wrong,  and  a  little  beyond  the  ques- 
tion, whether  he  had  a  right  to  import  that  qualification  ?  but 
we  must  say,  that  the  bill  of  exceptions  is  right  in  saying  this — 
for  that  is  the  complaint,  not  only  that  Lord  Gillies  said  so, 
but  that  he  did  not  say  this,  which  ought  to  have  been  his  di- 
rection, and  which,  it  is  contended,  was  the  only  question  to 
be  left  to  the  Jury.  The  exception  would  have  been  much 
better  framed,  if  it  had  simply  objected  to  the  form  in  which 
Lord  Gillies  presented  it  to  the  Jury,  and  not  to  have  put  the 
form  in  which  they  say  it  ought  to  have  been  presented  to 
the  Jury,  because  it  may  happen  that  Lord  Gillies  was 
wrong,  and  then  the  exception  will  hold ;  but  it  may  be  the 
parties  are  not  right— it  may  be  that  the  way  he  put  it  was  not 


right,  but  that  the  way  in  which  they  put  it  may  not  be  right 
also.  I  think  the  Court  was  left  in  a  difficult  alternative,  in 
not  being  satisfied  with  the  object  of  the  bill  of  exceptions,  or 
that  what  was  said  was  what  ought  to  have  been  said.  But  the 
Chief  Commissioner  adopts  a  very  wide  and  lax  construction, 
in  my  opinion,  and  much  more  so  than  is  safe  to  indulge  in,  as  to 
what  is  the  function  of  a  Judge  directing  a  Jury  in  any 
issue  framed  by  the  Court,  and  sent  to  him.  My  Lords, 
I  have  statMl  thus  much  to  shew  your  Lordships  the  view 
I  take  at  present  of  the  pleadings  in  this  case.  I  intend 
to  look  more  narrowly  into  them  before  I  advise  your  Lord- 
ships to  give  judgment  in  this  case ;  but  I  thought  it  fit 
to  state  in  the  presence  of  the  counsel,  what  I  have  done, 
and  nothing  I  can  hear  further  will  alter  my  opinion  upon  that. 
I  may  think,  that  the  Court  of  Session  have  the  power  of  ori- 
ginatmg  an  issue  by  the  express  section  of  the  statute,  and  of 
sending  an  issue  back,  if  they  are  not  satisfied.  The  Lord  Com- 
missioner argues  upon  that ;  and  he  says,  if  it  had  been  found  as 
Lord  Gillies  directed,  they  must  have  sent  another  issue  to  try 
it ;  but  what  I  wish  to  impress  upon  your  Lordships,  and  the 
Court  below,  and  the  pracutioner,  is,  that  unless  the  Court  of 
Session  mean  to  send  an  issue  in  the  nature  of  an  issue,  or  of 
the  Court  of  Chancery  or  Exchequer  here— if  it  is  a  common 
issue,  framed  in  the  ordinary  way.  It  must  be  firamed  to  be  bind- 
ing—and that  it  must  be  held  that  the  words  of  the  issue  are  to 
be  the  canon  of  the  parties  and  the  Judge — otherwise,  you  are 
trying  nothing  before  the  Jury — ^you  do  not  know  what  you  are 
aiding  about,  or  directing  your  evidence  to ;  and  among  other 
inconveniences,  this  would  be  the  worst,  that  the  very  issue  before 
the  Jury  will  lead  to  a  preliminary  argument  before,  and  a  de- 
cision by  the  Judge  as  to  the  meaning  of  the  issue  the  Jury  have 
to  try — a  proceeding  utterly  indecorous  and  wasteful  of  the  time 
of  the  Court. 

Mr  Attorney '  General. — Will  your  Lordships  allow  me  to 
make  one  observation  ? 

Lord  Cfumceiior, — Certainly  ;  I  rather  court  it. 

Mr  Jtlomey-GeneraL^Supposing  the  enlarged  power  which 
your  Lordship  alluded  to,  to  be  in  the  Court  of  Sesion — 

Lord  Chancellor. — If  you  look  at  the  appellants*  case,  to  the 
notes  of  the  Chief  Commissioner's  speech,  you  will  find  the  8th 
section  of  the  Jury  Act  is  alluded  to,  which  he  says  provides, 
'<  that  the  Court  of  Session,  if  not  satisfied  with  the  information 
which  a  verdict  affords  on  issues  which  it  sent  for  their  infor- 
mation, may  send  further  issues" — that  cannot  be  done,  as  you 
know  very  well,  by  the  Court  of  King's  Bench — ^they  cannot  be 
dissatisfied,  like  the  Court  of  Chancery,  upon  an  issue  which  it 
directs. 

Mr  Attomejf'GeneraU — Though  the  Court  of  Chanceiy  po&u 
sesses  that  great  power,  if,  under  an  issue  drawn  up  and  directed 
by  the  Court  of  Chancery,  any  indorsement  was  sought  for  by 
either  party,  the  parties  would  be  as  much  bound. 

Lord  Chancdlor. — Yes ;  the  parties  would  be  bound,  but  not 
the  Court  The  Judge  may  indorse  special  matter  upon  the 
postea,  though  the  parties  do  not  wish  him,  if  the  parties  do  not 
call  upon  the  Judge  to  indorse  the  finding — it  binds  the  parties; 
but  the  Court  may  afterwards  say,  its  conscience  is  not  satisfied 
with  this  finding,  and  though  you  do  not  ask  it,  I  will  send  it 
back  again — and  that  is  done  every  day;  but  the  fact  is,  that  issues 
in  Chancery  are  quite  for  a  different  purpose — they  are  directed  to 
inform  the  conscience  of  the  Judge — the  Court  is  not  bound  by 
the  result,  and  it  may  at  any  period  decide  in  the  teeth  of 
the  finding. 

Mr  Attorney 'General — Just  so,  my  Lord. 

Judgment  afiirmed  on  7th  September  1831. 

Appellants*  Authorities.— Ersk.  III.  9. 13.  Glasgow  Water- 
works, 20th  December  1814.  Colville,  27th  May  1817.  Charity 
v.  Riddel,  5th  July  1808. 

Respondents*  Authorities.— 1477,  c  73;  1489,  c  14.  Scott, 
16th  July  1742;  Mor.  14,264.  Grant,  17th  January  1777; 
Supp.  Vol.  V.  p.  447.    Fraser,  4th  March  1766;  Mor.  10,742. 

Second  Division Richardson  and  Council,  and  Spottiswoode 

and  Robertson,  Solicitors. 


Frintcd  by  H.  ANDJSBSON.  Law-FtiBtcr, 
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loth  September  1831. 
Ko.6- — John  Caidfr,  Apj^eVant^  v.  George  Aitchison  & 

(yOMPANY,   RettpoiuUnli, 

Guarantee — Jnrf-^A  guantiiy  of  herring*  having  been  eontigned 
to  a  person,  to  be  sold  bif  his  a^erit,  whom  he  asreed  *'  to  gua- 
remlee,  on  being  paid  at  tlig  rate  of  four  per  cent,  for  comniis- 
sitrn  and  g^mrantee** — ffelJ,  affirming  the  judgment  of  the  Court 
of  Seuion,  that  the  import  of  the  guarantee  was  to  be  Judged  of 
by  the  Court,  not  bi/  a  Jury — awl  that  the  conugnee  incurred  no 
obligation  beyond  that  of  an  ordinary  del  credere. 

On  the  12th  of  September  1820,  the  appellant  ad- 
dressed a  letter,  in  the  following  terms,  to  the  re- 
pondents  :-^ 

**  Messrs  Geobgb  ArrcHisoN  and  Coy. — Gentlemen — I  beg 
to  consign  to  you  550  barrels  white  herrings,  which  I  request 
you  will  get  forwarded  to  Konigsbeig,  and  to  be  sold  there,  on 
arrival,  by  your  agent,  at  the  best  price  the  market  \vill  afford ;  and 
I  hereby  also  authorise  you  to  freight  the  brig  Chance  of  Largo, 
Captain  Thomas  Smith,  to  carry  said  rai^o,  at  the  rate  of  ds. 
per  barrel,  in  fuU.  I  hare  to  request  that  you  will  or  'er  the 
same  to  be  insured  at  21s.  per  barrel,  say  £537,  10s.  Sterling 
on  the  whole, — ^it  being  understood  that  you  are  to  advance  me 
at  the  rate  of  16s.  per  barrel  on  the  quantity  shipt,  agreeably 
to  what  your  Mr  Aitchison  mentioned ;  and  further,  that  you 
are  to  guarantee  your  agent  at  Konigsberg,  on  being  paid  at  the 
rate  of  four  per  cent  for  commission  and  guarantee."  "  Insure 
at  2.3s.  instead  of  21s.'* 

The  respondents  acceded  to  this  arrangement,  and 
stated  in  their  answer,  that  the  four  per  cent,  was  to 
be  on  the  amojint  of  sales,  for  commission  and  gua- 
rantee. The  respondents  forwarded  the  herrings  to 
Konigsberg,  and  put  them  under  the  charge  of  Messrs 
Oppenheim  and  Company,  a  mercantile  house  at  that 
place.  These  persons  sold  the  whole  for  ready  mo- 
ney, and  the  price  was  accounted  for  to  the  appellant. 
But  the  appellant  being  dissatisfied,  raised  an  action 
against  the  respondents,  in  which  it  was  stated, 

"  That  the  pursuer,  as  well  as  the  said  George  Aitchison  and 
Company,  considered  said  herrings  to  be  worth  at  least  238. 
per  barrel,  which  was  the  sum  at  which  they  were  in<^iired : 
That  in  terms  of  their  agreement,  the  said  George  Aitchison 
and  Company,  made  an  advance  to  the  pursuer  on  said  consign- 
ment of  16s.  per  barrel,  being  about  two-thirds  of  the  esti- 
mated value,  by  payment  of  £60  Sterling  in  cash,  and  a  bill  for 
£500,  at  three  months'  date :  That  said  herrings  were  shipped 
at  Fraserburgh,  on  board  the  Chance  of  Largo,  Smith,  master, 
in  the  beginning  of  October  1820.  and  the  vessel  proceeded  on 
her  voyage  on  or  about  the  7tb  of  that  month  :  That  the  first 
communication  the  punuer  received  from  Aitchison  and  Com- 
pany, after  the  herrings  were  shipped,  was  on  1st  December 
fallowing,  when  he  was  informed  by  them,  that  according  to 
advices  they  had  received  from  their  agents  at  Konigsberg,  the 
prices  of  herrings  were  very  much  depressed  in  that  market : 
That  in  consequence  of  this  communication,  the  pursuer  im- 
mediately addressed  a  letter  to  Aitchison  and  Company  in  these 
terms  : — •  LErrH,  1»«  December  1820. — Sirs, — I  have  jrour*s, 
informing  me  of  the  low  state  of  the  herring  market  at  Konigs- 
berig.  I  have  to  beg  the  favour  of  you  not  to  allow  any  of  ray 
car^o  to  be  sold  under  tM'enty-eight  florins  per  barrel.  I  am  of 
opinion  that  the  Messrs  Borthwicks  are  reducing  their  prices  in 
order  to  run  the  herrings  in  other  hands  out  of  the  market,  so 
that  they  may  get  the  whole  of  it  to  themselves,  and  they  will 
improve  in  the  spring.  Your  attention  to  this  will  oblige,*  &c. : 
That  on  receipt  of  said  letter,  Aitchison  and  Company  sent 
their  clerk  to  the  pursuer  to  inform  him  that  they  would  agree 
to  \Ui  terms,  provided  he  would  grant  them  his  acceptance  for 
£500  at  three  months,  to  enable  them  to  hold  the  herrings  till 
the  markets  reached  the  specified  price,  and  to  prevent  them  from 
being  losers  in  the  transaction  :  That  the  pursuer,  on  the  2d 
day  of  December  1820,  accordingly  granted  his  acceptance  to 
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the  said  George  Aitchison  and  Company,  payable  at  three 
months,  for  .£500,  which  was  agroed  to  be  renewed,  shoul^  the 
markets  not  have  attained  the  price  put  upon  the  herrings  by  the 
pursuer  at  the  time  it  fell  due :  That  in  violation  of  ^id  un- 
derstanding and  agreement,  the  said  George  Aitchison  and 
Company,  without  informing  or  consulting  the  pursuer,  first 
wrote  to  their  agents  at  KoiuVsberg,  to  dispose  of  the  herrings, 
on  arrival,  at  the  best  price  the  market  would  afford,  and  after- 
wards, on  the  2 1  St  day  of  October  1820,  to  dispose  of  the  her. 
rings,  provided  they  could  nett  about  ISs.  per  barrel  for  them  : 
That  said  herrings,  according  to  account  sales,  funiished  to  the 
pursuer,  were,  without  his  knowledge  or  authority,  sold  at  a 
mere  trifle  :  That  had  the  said  CJeorge  Aitchison  and  Com- 
pany acted  properly,  the  pursuer  would  have  obtained  full  value 
for  his  goods,  because  herrings  rose  at  Konigsberg  in  spring 
to  a  price  which  aflfurded  29s.  per  barrel,  after  paying  all  ex- 
penses." 

The  action  concluded  for  £915,  3.  1.,  or  such  other 
sum  as  the  herrings  would  have  brought,  had  they  not 
been  improperly  sold.  The  respondents  pleaded  in  de- 
fence— I.  That  the  defenders,  and  their  foreign  corre- 
spondent, followed  implicitly  the  articles  of  agreement 
of  12th  September  1 820. — II.  Even  if  there  had  been  no 
special  agreement,  the  consignees,  in  consequence  of  the 
advances  made  by  them  upon  the  goods,  were,  by  mer- 
cantile usage,  entitled  to  dispose  of  the  goods  as  they 
judged  best  for  re-payment  of  their  advances. — III. 
The  cargo  was  disposed  of  to  the  best  advantage  at  the 
time,  and  consequently  no  damage  had  been  sustained. 
The  record  being  closed,  the  case  was  ordered  to  be 
tried  by  a  Jury,  and  the  following  issue  was  sent 
to  trial : — 

"  It  being  admitted,  that  in  the  month  of  September  1820, 
the  pursuer  consigned  to  the  defenders,  in  terms  of  a  letter  from 
the  pursuer  to  the  defenders,  dated  1 2th  September  1820,  700 
barrels  crown-brand  white  herrings,  for  the  purpose  of  being 
fonvarded  to  Konigsberg,  and  there  sold, — Whether  the  defen- 
ders failed  to  perform  their  duty  as  commission  agents,  in  regard 
to  the  disposal  of  the  said  herrings,  to  the  loss,  injury,  and  da- 
mage of  the  pursuer?** 

The  Jury,  on  24th  December  1829, 

"  Find  for  the  pursuer,  and  assess  the  damages  at  the  difler- 
ence  between  the  net  sum  realised,  and  the  net  price  of  eighteen 
shillings  per  barrel  on  each  barrel  consigned,  free  of  all  charges 
at  Leith." 

A  new  trial  was  thereafter  allowed,  and  a  verdict 
was  returned  in  favour  of  the  respondents.  An  ex- 
ception was  then  tendered  in  behalf  of  the  appellant, 
in  respect  that  the  Court  refused  to  receive  the  evi- 
dence of  merchants  to  prove  what,  according  to  the 
custom  of  merchants,  would  have  been  the  obligation 
imposed  on  the  respondents  by  the  missive  letter,  and 
in  respect  that  the  Court  directed  the  Jury  that  the 
missive  letter  did  not  in  law  create  any  obligation  on 
the  defenders,  other  than  that  of  an  obligation  del 
credere.  The  Court,  on  the  28th  June  last,  disallow- 
ed the  bill  of  exceptions,  sustained  the  verdict,  as- 
soilzied the  respondents,  and  found  the  appellant 
liable  in  expenses.  Calder  anpealed,  pleading-— I. 
The  Jury  ought  to  have  been  directed  to  take  into 
their  consideration  the  letter-missive,  and  other  evi- 
dence adduced  in  the  cause,  and  to  give  such  a  con- 
struction to  the  same  as  should  be  consonant  to  the 
usage  amongst  merchants  ;  and  if  they  were  of  opi- 
nipn  that  the  defenders  had  failed  to  perform  their 
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duty  in  the  premises,  or  that  the  defenders*  agent  had 
failed  to  obey  his   instrustions,  or  perforin  the  other 
duties  for   which   the  defenders,  according  to  their 
contract,  and   the  understanding  of  merchants,  had 
made  themselves  responsible,  they  should  find  for  the 
pursuer,  and  assens  damage. — II.  The  Court  ought  to 
nave  admitted  the  testimony  of  William  Connal,  an 
extensive  com  mission  •agent   in  Glasgow,  and  other 
merchants  of  extensive  dealings,  and  well  acquainted 
with  the  usage  of  trade,  offered  to  be  given  in  evi- 
dence at  the  trial  aforesaid,  as  to  what  they  under- 
stood to  be  the  effect  and  import  of  the   undertak- 
ing in  the  said  letter-missive  of  1 2th  September  1820, 
wherein  the  defenders  agreed  to  guarantee  their  agent 
at  Konigsberg,  on  being  paid  at  the  rate  of  4  per 
cent,  for  commission   and  guarantee.  —  III.  If  the 
Court  did  not  leave  the   construction  of  the  terms 
used  entirely  to  the  Jury,  or  did  not  allow  evidence 
of  usage,  they  ought  to  have  directed  the  Jury,  that 
the  obligation  undertaken  by  the  defenders,  was  not, 
by  law,  merely  of  the  nature  of  a  del  credere  com- 
mission upon  sales,  but  amounted  to  a  guarantee  of 
the  conduct  of  the  agent  generally;  and  being  for  a 
valuable  consideration,  made  them  liable  to  answer 
that  the  agent  should  obey  the  instructions  sent  him, 
and  perform  his  duty  in  other  respects  ;  and  if  they 
wore  of  opinion  that  it  had  been  proved  that  the  de- 
fenders, or  their  agent,  had  not  performed  their  duty, 
to  find  for  the  pursuer,  and  assess  damage.     Aitchi- 
son  iSr  Company  answered — I.  That  under  the  words 
**  yon  are  to  guarantee  your  agent,"  they  incurred  no 
obligation  beyond  what  is   incurred  in  an  ordinary 
case  of  del  credere  ;  and  that,  therefore,  provided  they 
consigned  the  goods  to  a  proper  agent,  and  accounted 
i\n  the  proceeds,  they  did  all  that  in  law  they  were 
bound  to  perform. — II.  That  the  obligiition  in  ques- 
tion was  constituted  by  a  single  letter,  which  employ- 
ed a  legal  term,  which  was  more  fit  to  be  construed 
by  the  Court  than  a  Jury  ;  and  that  it  was  incompe- 
tent to  call  upon  tlie  witnesses,  as  proposed,  to  say 
**  what  tliey  understood  to  be  the  effect  and  import 
of  the  undertaking  in  the  said  missives.** 

Doctor  Lushington  was  proceeding  to  state  the  case 
on  behalf  of  the  appellant,  when  he  was  interrupted 
by  the  Lord  Chancellor,  as  follows  : — 

Tjord  Chancellor. — Can  you  say  that  a  witness  Is  to  he  exa- 
mined upon  the  constniction  of  an  inntrumeiit,  and  put  in  the 
place  of  the  Judge  and  the  Jury?  It  would  have  been  very 
doubtful,  whether  he  ought  to  have  given  you  the  usage  of  the 
trade  to  explain  so  plain  a  letter  as  this— it  is  a  guarantee  of 
payment— it  is  the  solvency  that  is  guaranteed.  I  think  it  is  a 
short  case,  indeed. 

Dt  Lushington, '--K  that  is  your  Ix>rdship*B  impression,  it 
would  be  in  vain  for  me  to  trouble  you  further. 

Lord  Chancellor. — Yes ;  it  is  a  plain  del  credere.     You  and 

Mr  Campbell  must  be  both  aware,  that  in  mercantile  cases not 

in  other  cases — the  learned  Judges  have  regretted  they  have  gone 
so  far  as  putting  a  letter  into  the  hands  of  a  witness,  and  say- 
inj;^.  What  docs  it  mean  ?  The  appeal  must  be  dismissed  with 
-CIjO  costs. 

Mr  Campltell — The  plaintifT  may  be  called  ? 

Lord  Chauc€lhr,-^Y es, 

l)r  Lvshington — I  hope  your  Lordships  will  not  give  costs 
against  the  appellant.     My  parties  are  in  a  state  of  insolvency. 

Lord  Chanctllor. — So  are  wo  with  these  Scotch  appeals. 


Mr  CampbelL^lt  was  not  c^mvenced  till  a  year  and  a  half 

afterwards.  ,.       • 

JDr  Lushington^—There  was  a  verdict  found  for  my  client  m 
the  first  instance,  though  it  was  afterwards  set  aside— 

Mr  Campbell, — On  payment  of  costs — 

Dr  Lus/unglon, — By  you. 

Lord  ChanceUor Let  it  be  with  £100  costs.  Really  the  Ju- 

ry  Court  will  become  a  nuisance,  if  parties  are  to  bring  bills  of 
exception  like  this. — I  never  saw  words  more  strongly  import- 
ing del  credere. 

Mr  Campbcll.—lt  was  so  treated  by  both  parties. 

Appeal  dismissed,  with  £100  costs. 

Appellant's  Authorities (1)  Lucas  v.  Groning;  7  Taunton, 

164.  Smith  v.  Blandy ;  1  Ryan  &  Moodie,  260.  (2)  Philips* 
Law  of  Evidence,  Vol.  I.  p.  566,  et  seq.  Bell's  Principles  of 
the  Law  of  Scotland,  p.  127.  Thornton  v.  Royal  Exchange 
Assurance  Co. ;  Peak,  p.  25.  1  Vcsey,  p.  459.  (3)  Doe  v. 
Martin,  4  T.  R.,  p.  66.  Thomson  U  Duncan  v.  Logic ;  Fac. 
Col.,  16th  July  1754.  Hood  t».  Cochrane ;  Fac.  Col.,  January 
1818. 

First  Division.— Sydney  S.  Bell,  Appelhint's  Solicitor — 
Richardson  &  ConneU,  Respondents*  Solicitors. 

I2th  September  1831. 

No. 7. —James  Scott,  Eltbank's  Taustee,  Appellant,  v  Jons 
Allnctt  &  Mandato&y,  Retpondentt, 

Heritable  and  Moveable^ Statute  42  Geo.  III.  c.  116 — An 

heir  apparent  to  an  entailed  estate  having  granted  an  atsignalion 
to  a  third  party  for  an  onerous  cause,  of  the  annual  interest,  or 
profit  of  the  surplus  price  of  lands  sold  for  the  redemption  of  the' 
land  tax,  which  had  been  lent  out  on  heritable  security ;  and 
having,  qfler  his  succession,  granted  a  general  comvyance  of  all 
his  property  to  a  trustee  for  behoof  of  hit  creditors,  and  con  vetoed 
hit  life  interest  in  the  entaileH  estate  to  the  truttee,  in  which  thr 
truttee  was  afterwards  infeft-^Hcll,  aj/irmiug  the  judgment  of  the 
Court  ofSessioitj  that  the  assignee's  right  was  jtreferable  to  the 
trustee's,  over  the  annual  proJUs  of  the  surplus  price  of  the  lands 
told. 

By  the  65th  section  of  the  statate,  42  Geo.  III.,  c. 
1 16,  which  authorises  a  sale  of  portions  of  entailed 
estates  for  redemption  of  the  land-tax,  it  is  enacted, 

'*  Tliat  where  any  such  sale  shall  be  authorised  by  the  Court  of 
Session,  the  purchaser  shall  be  taken  bound  to  pay  the  price  to 
a  trustee,  to  be  named  by  the  person  or  persons  in  whose  name, 
or  for  whose  behoof,  the  said  sale  or  sales  \s,  or  are  carried  on, 
and  which  trustee  shall  be  approved  of  by' ^be  said  Court,  and 
shall  find  security  to  their  satisfaction,  that  the  sum  or  sums  of 
money  so  to  be  paid  to  him  by  the  said  purchaier  or  purchasers, 
shall  be  duly  and  faithfully  applied  in  the  manner,  and  for  the 
purposes  herein  enjoined  and  directed ;  and  further,  that  the 
said  trustee,  on  receipt  of  the  said  price  or  prices,  shall  be  forth« 
with  bound  to  pay  the  said  money  into  the  Bank  of  England,  to 
be  there  placed  to  the  account  of  the  Commissioners  for  the  re- 
duction of  the  National  Debt,  to  be  by  them  applied  in  the 
mmmer,  and  for  the  purposes  directed  and  specified  by  tlie  Act.** 

&C. 

The  commissioners  are  then  required  to  purchase 
stock,  from  which  they  are  required  to  retain  the  part 
to  be  paid  for  redemption  of  the  land-tax,  and  the 
surplus  is  appointed  to  bo  invested  for  the  heirs  of 
entail,  the  annual  produce  of  which  is  placed  at  the 
disposal  of  the  heir  in  possession.  By  the  lOist  sec- 
tion, it  is  enacted, 

"  till  the  said  surplus  money  or  balance  shall  be  so  employed,  to 
order  and  direct  the  money  to  bo  hiid  out,  upon  such  security  (is 
to  the  Court  shall  seem  proper,  upon  interest,  and  to  direct  such 
clauses  to  be  inserted  in  the  bond  or  other  security  to  bo  taken 
for  the  money,  as  shall  be  effectual  to  secure  the  person  or  per- 
sons  who  would  for  the  time  being  have  been  entitled  to  the 
rents  and  profits  of  the  said  manors,  messuages,  hinds,  tenement^ 
and  hereditaments,  in  ca!«e  such  sale,  mortg^age  or  grant  had  not 
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been  made,  and  the  succeeding  heirs  of  entail  who  shall  siicces- 
eively  come  to  the  possession  of  the  same,  the  enjoyment  of  the 
interest  of  the  said  money,  and  to  preserve  the  capital  sum  un- 
til the  money  shall  be  employed  as  aforesaid." 

Under  this  statute  the  late  Lord  Elibank,  proprie- 
tor of  the  estate  of  BaIIencrie£P,  which  he  held  under 
tlie  fetters  of  a  strict  entail,  obtained  a  warrant  from 
the  Coart  of  Session  in  1806,  to  sell  the  farm  of  Red- 
houi^e,  for  redemption  of  the  laiid-tax.  I'he  farm  was 
sold  for  £13,150,  wbich,  after  redeeming^  the  land-tax, 
left  a  &arplas  of  £1 1,801,  1.1.  This  sum  was  ordered 
by  tho  Court  to  be  consigned  in  the  Royal  Bank  of 
Scotland,  in  the  name  of  Mackenzie  and  Dickson,  the 
statutory  truhtees.  Thereafter,  £  10,609  of  the  money 
was  lent  out  on  an  heritable  bond  to  Sir  J.  L.  Johnston, 
tiiken  payable  to  these  gentlemen,  and  £1201,  1.1-  to 
Mackenzie  of  Dolphington.  On  26th  November  1816, 
Lord  £libank*s  son,  then  the  Honourable  Alexander 
Murray,  ^nld  his  reversionary  and  contingent  right 
to  the  annual  produce  of  the  £10,600  to  the  respon- 
dent, John  Allnntt,  for  £2235,  and  an  indenture  er 
assignation  was  executed  at  London,  where  the  par- 
ties were  then  domiciled.  This  assignation  was,  on 
9th  December  thereafter,  intimated  to  Mackenzie 
and  Dickson.  Lord  £libank  died  in  1820,  and  was 
succeeded  by  his  son,  Alexander  Murray,  who  was 
indebted  to  Sir  J.  L.  Johnston  in  a  considerable  sum. 
Mr  John*s  trustees  therefore  claimed  a  right  to  retain 
the  interest  from  the  statutory  trustees,  m  extinction 
of  the  personal  claim  against  Lord  Eli  bank,  as  if  the 
bond  of  Sir  J.  L.  Johnston  had  been  due  to  his 
debtor,  Lord  Elibank,  and  not  to  the  statutory  trus* 
tees.  The  sum  was  also  claimed  by  other  creditors 
who  bad  used  inhibition  against  Lord  £libank.  The 
statutory  trustees  then  raised  an  action  of  multiple- 
poinding.  On  25th  November  1S23,  Lord  Mac- 
kenzio  pronounced  this  interlocutor : 

"  Finds,  that  the  assignment  to  John  Allnutt,  Esquire,  hy 
the  present  Lord  Elibank,  of  his  life  interest  in  the  annudl  rent 
or  produce  of  the  sum  of  money  which  formed  the  surplus  of 
the  price  of  the  lands  of  Redhouse,  after  payment  of  the  land- 
tax,  and  which  then  stood  and  still  stands  vested  in  the  trustees 
for  behoof  of  the  heirs  of  entail  of  Ballencrieif,  gives  to  the  said 
John  Allnutt  a  right  to  the  annual  rents  of  the  said  sum  falling 
due  during  the  life  of  the  said  Lord  Elibank,  which  is  prefera- 
ble to  the  claim  of  compensation  with,  or  retention  for  the  al- 
leged personal  debt  of  the  said  Lord  EUbank,  pleaded  by  the 
trustees  of  Sir  John  Lowther  Johnston,  to  whom  the  said  sum 
of  i«(iq)lus  price  was  lent  by  the  trustees  for  the  heirs  of  entail 
of  Ballencrieif,  Therefore  finds  the  trustees  for  the  said  Sir 
John  Lowther  Johnston  liable  to  pay  to  Richard  Mackenzie 
and  Walter  Dickson,  Writers  to  the  Signet,  tnistees  for  behoof 
of  the  heird  of  entail  of  Ballencrieff,  the  annual  rent  libelled, 
and  being  so  paid  to  them,  the  Lord  Ordinary  finds  them  liable 
in  once  and  single  payment  thereof  to  the  said  John  Allnutt,  as 
the  person  who  has  best  right  thereto,  and  prefers  the  said  John 
Allnutt  to  the  said  annual  rents  accordingly,  and  decerns.** 

On  24th  Jannary  thereafter,  Lord  and  Lady  Elibank 

f  ranted  a  general  trust-deed  to  the  appellant,  where- 
y  they  conveyed  to  him  all  their  means  and  estate, 
heritable  and  moyeable*  for  payment  of  their  debts, 
and  a  yearly  annuity  to  themselves  ;  and  on  1 1  th  March 
1824,  they  g^nted  him  a  disposition  of  their  estates 
of  Ballencrieff  and  Elibank,  in  which  he  was  infeft 
on  30th  Jane  thereafter.  The  appellant  havipg  claim- 
ed, under  these  deeds,  right  to  the  interestOTne  sums 


of  £10,600  and  £1201,  1.  1.^  a  new  process  of  multiple- 
poinding  was  raised  in  the  name  of  Mackenzie  and  Dick- 
son. The  appellant  and  respondent,  and  other  cre- 
ditors, lodged  claims.  On  29th  November  1825, 
Lord  Mackenzie  issued  the  following  interlocutor  and 
note : 

"The  Lord  Ordinary  having  considered  the  memorials  for  the 
parties,  and  whol«  process,  finds  that  the  claim  of  Mr  John  All- 
nutt is  preferable  upon  the  interests  arising  from  the  sum  of 
^'10,600  libelled,  in  so  far  as  the  paid  interests  are  in  medio  in 
this  process,  and  before  further  proceeding  appoints  the  cause  to 
be  enrolled  in  the  roll  of  motions. — Note. — The  assignment  of 
Allnutt  seems  sufficient  os  an  assignation  of  the  interests  payable 
to  Lord  Elibank  by  the  trustees,  and  rents  of  lands  to  be  pur- 
chased by  them.     The  Lord  Ordinary  thinks  the  intimation  to 
the  trustees  sufficient,  so  far  aa  relates  to  interests,  even  before 
the  succefision  of  the  present  Lord  Klibank,  and  the  after  pro- 
ceedings likewise  seem  equivalent  to  intimation  to  the  trustees. 
The  Lord  Ordinary  does  not  think  that  an  assignation  of  inter- 
ests or  rents  ndeds  to  be  intimated  every  term.     Holding  this 
'then,  the  Lord   Ordinary  sees  no  further  question  in  respect  to 
the  interests  which  accrued  before  the  conveyance  to  Mr  Scott. 
In  respect  to  the  interests  accruing  after  that  conveyance,  the 
Lord  Oidinary  thinks,  that  if  \  ord  Elibank  had   voluntarily 
made  a  conveyance  to  his  creditors,  evacuating  the  right  he  had 
previously  for  value  granted  to  Allnutt,  this  would  have  been 
very  wrong ;  but  the  Lord  Ordinary  is  satisfied  his  Lordship  nei- 
ther intended  to  do,  nor  has  done  this.   The  proviso. in  the  gene- 
ral disposition  seems  sufficient  to  exclude  this.    If  the  assignation 
of  interests,  &c.,  to  Allnutt,  had  been  in  security  of  a  debt,  this 
proviso  clause  must  expressly  have  supported  it  against  being 
cut  down  by  the  conveyance  to  Scott ;  and  in  fair  uiterpretation, 
the  Lord  Ordinary  thinks  the  clause  must  equally  support  tlia 
actual  assignation  to   Allnutt,  though  it  gave  him  right  to  the 
interest,  &c  directly.     But  further,  tlie  Lord  Ordinary  does  not 
think  that,  in  the  circumstances  of  this  case,  there  was  room  for 
evacuating  Allnutt's  assignation  to  the  interests  by  any  right 
that  Lord  Elibtuik  did,  or  indeed  could  at  this  time  grant.     The 
Lord  Ordinary  understands,  that  an  assignation  uf  rents  may  be 
evacuated  by  a  disposition  and  infeftment  in  the  lands  yielding 
the  rents  granted  to  a  third  party ;  and  perhaps  this  may  hold 
even  in  the  case  of  a  disposition  and  infeitment  granted  hy,  and 
limited  to  the  life  of  an  heir  of  entail,  though  that  seems  open  to 
some  question.     But  here  there  were,  in  relation  to  the  present 
questior,  no  lands  for  Lord  Elibank  to  dispone,  or  Mr  Scott  to 
take  infeftment  in.     The  lands  of  Redhouse  had  been  sold,  and 
the  price  was  vested  in  judicial  trustees,  who  held  for  the  pur- 
poses ;  1«^  Of  paying  the  interest  to  Lord  Elibank  till  land  was 
acquired ;  2d,  Of  vesting  the  capital  in  land  to  be  tiiken  to  the 
series  of  heirs  of  entail,  and  under  the  entail.     Now  as  to  the 
latter  purpose,  it  does  not  appear  to  the  Lord  Ordinary,  that 
Lord  Elibank  could  convey  over  any  right  to  Mr  Scott,  or  to 
any  body.     The  duty  of  the  trustees  stUl  appears  to  remain  un- 
changed in  that  respect.     They  must  convey  the  lands,  not  to 
Mr  Scott,  but  to  the  heirs  of  entail.     In  respect  of  the  former, 
the  purpose  of  the  trust  was  already  qualified  by  the  assignation 
of  the  interests  to  Allnutt,  and  intimation  thereof  to  the  trus- 
tees, which  made  it  the  duty  of  the  trustees  to  pay  those  inter- 
ests to  Allnutt,  not  to  Lord  Elibank.     And  after  that.  Lord 
Elibank  could  not  dispone  to  Mr  Scott  any  right  to  these  inter- 
ests." 

To  this  judgment  tho  Court  adhered, — and  on 
24th  November  1827, 

"  The  Lord  Ordinary  having  heard  parties'  prociuntors,  pre- 
fers the  claimant  John  Allnutt,  upon  the  interests  that  have 
arisen,  and  may  still  arise,  from  the  principal  sum  of  J^l 0,600 
libelled,  or  from  the  residue  thereof  remaining,  after  payment 
of  the  expenses  to  which  the  pursuers  may  be  entitled ;  ordains 
the  pursuers  to  pay  to  the  said  John  A.lm.tt  the  whole  arrears  of 
iitterest  that  have  already  become  due  on  the  said  principal  sum 
or  residue,  from  and  since  the  term  of  Martinmas  1820,  under 
deduction  of  the  expenses  incurred  by  the  pursuers  in  relation 
thereto,  as  also  the  current  year's  interest,  and  the  future  inter- 


i 


20 


THE  SCOTTISH  JURIST. 


ISopt. 


ests  thereof,  regularlv  as  the  same  become  due  during  the  life  of 
the  present  Alexander  Lord  Elibank;  and  that  80  soon  as  the 
pursuers  shall  have  received  the  same,  under  deduction  of  the 
expenses  they  may  incur  in  relation  thereto,  and  decerns :  Re- 
serving always  entire  to  the  said  John  Allnutt,  in  virtue  of  his 
assignation,  his  claim  for  the  rents  of  the  lands  which  may  be 
purchased  with  the  said  principal  sum  or  residue,  when  that  pur- 
chase shall  take  place,  and  to  all  parties  concerned,  their  objec- 
tions thereto  as  accords ;'  reserving  also  to  the  said  John  Allnutt 
his  claim  against  the  said  Lord  Eli  bank,  for  such  sums  as  may 
be  necessary  to  make  up  the  interest  received  by  him  to  the  an- 
nual sum  of ^530  Sterling:  Further,  appoints  the  pursuers 
{mdelicet.  Messieurs  Mackenzie  and  Dickson)  against  the  next 
calling,  to  lodge  a  condescendence  of  the  amount  of  interest  they 
have  received,  with  an  account  of  the  expenses  they  have  in- 
curred." 

Against  this  interlocutor,  and  others  following  there- 
on, Scott,  and  subsequently  Turner,  as  his  successor, 
appealed,  pleading — I.  Lord  Klibank's  right  in  the 
surplus  price  of  Redhouse,  and  the  interests  annually 
accruing,  is  a  real,  not  a  personal  right :— It  is,  to  all 
intents  and  purposes,  heritable,  not  moveable. — II. 
No  deed  that  is  not  executed  according  to  the  solem- 
nities of  the  law  of  Scotland,  is  effectual  to  carry 
Scotch  heritage,  or  any  right  affecting  Scotch  heri- 
tage, or,  generally,  any  real  or  heritable  subject  or 
right  in  Scotland; — and,  therefore,  the  deed  of  inden- 
ture, on  which  the  respondent  claims,  which  is  a  deed 
unquestioniibly  executed  without  these  solemnities, 
must  be  altogether  ineffectual  to  carry,  or  transmit 
Lord  Elibank's  liferent-interest  in  the  surplus  price 
of  Redhouse,  which  is  not  a  personal,  but  a  real  or 
heritable  subject. — III.  There  cannot  be  the  least 
doubt  that  the  trust-deed,  upon  which  the  appellant 
founds,  and  his  infeftment  in  the  entailed  estate  is 
sufficient  to  carry,  for  behoof  of  creditors.  Lord  Eli- 
bank's  right  and  interest,  as  heir  of  entail  in  the  heri- 
table  bond ;  and,  consequently,  if  the  prior  assign- 
ment in  Mr  ^llnutt's  favour^  shall  be  held  ineffectual  to 
attach  that  right,  the  appellant  is  clearly  entitled  to  be 
preferred  to  the  fund  in  medio^  and  his  preference  in  this 
action  will  ascertain  his  preferable  right  to  the  annual- 
rents  that  may  in  future  accrue, — IV.  The  disposition 

in  favour  of  the  appellant,  completed  by  infeftment,  hav- 
ing been  granted  by  Lord  Elibank,  after  his  Lordship 
had  succeeded  to,  and  was  in  right  of  the  entailed  es- 
tate, is  clearly  preferable  to  the  assignation  in  favour 
of  the  respondent,  which  was  granted  long  before  his 
Lordship's  succession,  and  when  his  right  to  the  en- 
tailed estate,  including  his  right  to  the  surplus  price 
of  Redhouse,  was  not  a  thing  in  possession,  but  a 
mere  matter,  in  expectancy,  at  once  future  and  con- 
tingent, and  over  which  he  had  no  power,  when  he 

granted  the    deed  in  favour  of  the  respondent. V. 

There  is  no  ground  for  maintaining,  that  the  a^isigna- 
tion  in  favour  of  the  respondent  can  be  effectual  as  an 
assignation  to  maills  and  duties,  in  competition  with 
the  conveyance  by  disposition  and  infeftment,  in  fa- 
vour of  the  appellant.  Answered— I.  It  does  not'ap- 
pear  that  the  interest  in  question  was  at  all  conveyed 
to  the  appellant,  or  intended  to  be  so  by  Lord  Kli- 
bank;  the  trust-deed  is  quite  general,  and  contains  no 
specification  of  any  subject  whatever.  On  the  other 
hand,  the  special  disposition  which  followed  the  trust- 
dcod  was  morely  a  conveyance  to  the  appellant  of  the 
entailed  estate  of  Ballencrieff  and  others,  with  the 


parts,  pendicles  and  pertinents  of  that  estate,  and  all 
right,  title  and  interest  which   Lord  Elibank  had  in 
the  estate,  as  heir  of  entail,  during  his  lifetime.     It  ia 
very  true,  that  the  appellant  attempted  to  show  that 
the  surplus  price  of  Redhouse  was  a  part  or  pertinent 
of  the  estate  of  Ballencrieff,  because  it  is  ultimately 
destined  to  the  heirs  of  entail ;  but  this  is  a  complete 
fallacy.     The  farm  of  Redhouse  was  nf>  doubt,  at  one 
time,  a  part  of  the  estate  of  Hallencrieff,  and  a  special 
conveyance  of  the  estate  of  Ballencrieff  at  that  time 
would  of  course  have  carried  the  farm  of  Redhouse* 
But  that  farm  having  been  sold  under  the  statute,  wa« 
then  no  part  of  the  estate  ;  and  as  to  the  surplus  price 
arising  from  its  sale,  though  ultimately  intended  fo^ 
the  heirs  of  entail,  it  was  in  the  meantime  vested  in 
the  statutory  trustees  under  the  authority  of   the 
Court. — II.   The  respondent  was,  besides,  entitled  to 
a  preference,  in  virtue  of  the  previous  indenture  of 
assignation  thereof  by  Lord  Elioank  in  his  favour,  the 
intimation  of  which  to  the  statutory  trustees,  first 
extrajudicially  a  few  days  after  its  date,  and  after- 
wards judicially  by  its  production  in  the  first  process 
of  multiplepoinding,  had  divested  Lord  Elibank  there- 
of, and  completed  the  respondent's  right  to  it,  long 
before  the  deeds  in  the  appellant's  favour  had  any  ex- 
istence.— III.  The  right  assigned  by  Lord  Elibank 
to  the  respondent  being  merely  the  right  to  draw  the 
annual  interest  of  the  £10,600  from  the  trustees,  it 
was  beyond  all  doubt  a  moveable  subject  or  right  in 
the  person  of  Lord  Elibank,  and  would  have  been  so, 
even  though  it  had  been  the  interest  of  an  heritable 
bond,  which  was  entirely  at  his  own  disposal,  and 
payable  directly  to  himself. 

Judgment  affirmed. 

Apfttllant*8  Authorities (1)  42  Geo.  III.  c  116,  sec.  63, 

65,  101.  Owing  v.  Drummond,  29th  November  1752.  Wil- 
son &  Attorney  v.  Smart,  31  st  May  1809.  Angus  v.  Angus, 
6th  Dfccmbcr  1825.  Kyles*  Trustees  o.  White,  14th  Novem- 
ber 1827.  (2)  Ersk.  III.  2,  sec.  10,  11,  12,  13,  14.  Tait  on 
Evidence,  pp.  57,  83,  88,  90.  Voet,  T.  1.  L.  1.  t  4.  p.  2. 
sec.  11.  Ersk.  II.  a  39,  40 ;  Do.  II.  2.  3.  Earl  of  Dalkeith 
».  Book,  Feb.  1727.  Crawford  v,  Crawford,  14th  January 
1784.  Durie  v.  Couts,  30th  November  1790.  Ross  ».  Ross's 
Trustees,  4lh  July  1809.  (4)  Bedwell  and  Yates  v  Tod,  2d 
December  1819. 

Respondents*  Authorities.-(l  &  2)  Ersk.  III.  2.  40.  Crawford 
r.  Crawford ;  Mor.  4486.  Durie  v.  Couts ;  Mor.  5595.  Ersk. 
III.  8.  17.  Falconer  r.  Beattie*8  Heirs,  Uth  December  1627  ; 
Mor.  4501  &  5405.  Sinclair  t;  Murray,  16th  July  1636;  Mor. 
4501.  Erskines  v,  Murray,  15th  December  1664,  and  Scott  t*. 
Toish,  28th  November  1676. ;  Ersk.  III.  a  20.  Grierson  i;. 
Ramsay,  25th  February  1780.  Douglass  v.  Mason,  29th  June 
1796;  Mor.  759  &  162-3.  (3)  Ersk.  B.  III.  tit.  5.  Turn^ 
bull  ti.  Stewart,  12th  June  1751  ;  Mor.  871-2.     Ersk.  IIL  5.  4- 

Second  Division. — Lord  Mackenzie,  Ordinary. — Macdougall 
&  Cullender,  Appellant's  Solicitors. — Currie,  Home  &  Wood- 
gate>  Respondent's  Solicitors. 

13M  September  1831. 

No.  8 — MuRDo  Mackenzie,  /fjtpcllant,  v,   Thomas  Hous- 
ton, Jtespondeui — £t  e  cinUra, 

Fishing— Title  to  Pursue— KeM,  affirming  the judgmnU  ofUte  Court 
of  HifMiorit  that  an  individual  having  right  to  salmon  Jishings  in 
a  Jirlh,  both  as  herilor  atid  locksman,  has  noi  thereby  any  lule  to 
pursue  a  declarator  against  another  keritor,  ex  adverso  of  venose 
grounds  he  has  produced  no  light  to  fish  although  that  herilor,  whi  e 
fishingtegaiijif  ex  adverso  of  his  own  lands,  has  no  right  to  salmon 
fishings,  titker  opposite  to  these  lands,  or  anywhere  else  in  the 
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Jrith,  Observed,  that  a  person  may  sue  for  consetfiiential  dama- 
ges done  to  his  upper  fishery  j  by  something  wrongly  done  in  the 
lower  fishery,  although  he  be  not  the  owner  of  land  opposite 
the  place  of  obsf ruction,  or  have  not  right  to  the  fi^sftery  opposite 
to  that  place* 

The  respondent,  who  is  proprietor  of  the  lands  of 
Creich,  situated  on  the  north  side  of  the  Frith  of  Dor- 
noch, had  been  in  the  practice  of  fishing  salmon  in 
said  frith,  ex  adverse  of  his  lands,  but  his  titles  con- 
tained no  grunt,  per  expressum,  of  salmon  fishing.  The 
appellant,  who  is  proprietor  of  the  lands  of  Easter  Fern 
and  iMid  Fern,  on  the  south  side  of  the  frith,  and 
salmon  fishings  thereto  attached — ^proprietor  of  the 
whole  salmon  fishings  in  the  river  Shinn,  and  of  a 
fishing  in  the  Kyle  of  Oykell,  a  portion  of  the  Frith 
of  Dornoch — tacksman  of  the  whole  fishings  in  the 
rivers  Oykell  and  Carron,  and  the  half  of  those  in 
tiie  Casslcy — all  flowing  into  the  said  frith,  con- 
siderably above  the  respondent's  Innds ;  and  who  is 
either  proprietor  or  tacksman  of  nearly  all  the  upper 
fishings  in  the  frith,  and  of  all  the  fishings  above,  oe- 
low,  and  on  each  side  of  the  lands  of  Creich,  brought 
the  present  action,  setting  forth,  that  the  defender 
had  been  in  the  practice  of  illegally  and  un warrant* 
ably  taking  and  killing  salmon,  ex  adverso  of  his,  the 
defender's  lands  of  Creich,  and  of  obstructing  salmon 
in  their  course  up  the  said  frith,  to  the  injury  of  the 
pursuer ;  and  concluding  to  have  it  declared,  that  the 
defender  had  no  right  or  title  to  take  or  kill  salmon, 
in  any  manner  of  way,  in  said  frith,  or  in  the  Kyle  of 
Sutherland,  and  that  he  ought  to  be  ordained  to  cease 
and  desist  from  so  doing.  There  was  also  a  conclusion 
for  damages.  As  a  preliminary  defence,  it  was  objected, 
that  the  pursuer  had  no  title  to  insist  in  the  action,  not 
being  proprietor  of  any  fishings  in  the  Frith  of  Dornoch 
or  Kyle  of  Sutherland,  and  pretending  no  right  of  any 
kind  to  the  fishings  which  the  defender  had  been  in 
use  to  enjoy  :  That  these  fishings,  supposing  them 
not  to  have  been  disponed  away  by  the  Crown,  were 
Crown  property,  and  might  be  given  by  the  Crown 
to  any  heritur,  without  challenge  by  the  pnr^uer;  and 
that  supposing  the  right  to  have  been  exercised  by 
any  person  without  a  title,  it  was  the  Crown  alone 
who  had  a  title  to  challenge  such  exercise.  It  was 
also  objected,  that,  so  far  as  the  pursuer  was  tacks- 
man of  any  fishings,  a  tack  did  not  afford  a  title  to 
pnrsue  a  declaratory  action  of  this  nature. 

The  Lord  Ordinary,  on  2 1st  June  1827,  repelled 
these  defences  by  the  following  interlocutor : — 

•*  Having  heard  parties'  procurators  on  the  preliminary  de- 
fence of  the  pursuer's  having  no  title,  repels  the  same,  and 
decerns." 

To  this  judgment  the  Court,  16th  January  1828, 
adhered.  The  cause  having  gone  back  to  the  Lord 
Ordinaryi  a  record  was  made  up  and  closed.  After 
hearing  parties,  the  Lord  Ordinary  ordered  cases  to 
the  Court.  For  the  pursuer  it  was  pleaded — L  The 
objection  taken  by  the  defender  to  the  title  of  the 
pursuer,  that  the  Crown,  and  not  the  pursuer,  has 
the  right  to  challenge  the  defender's  fishing,  has  been 
already  repelled  bv  the  Lord  Ordinary,  in  an  interlo- 
cutor adhered  to  by  the  Court. — II.  The  pursuer  is 
in  right,  by  infeftment  or  tack,  of  th^^i^ole  fisthings 
around  and  oppo.«:ito  to  the  lauds  of  C^^;  while  the 


defender  has  no  right  of  fishing,  either  opposite  his 
own  lands  or  in  any  part  of  the  Dornoch  frith ;  and 
the  pursuer,  as  an  heritor  and  tacksman  of  fishings  in 
the  river,  has  a  clear  interest  to  prevent  the  taking  of 
salmon  by  any  one  who  hiis  neither  right  nor  permis- 
sion from  any  having  right.  It  is  not  jus  tertii  to 
him ;  for  he  not  only  sets  forth  a  better  right,  but 
does  so  against  one  who  sets  forth  none.  A  decree 
of  sale,  containing  the  word  "  fishings"  merely,  can 
found  no  title.  And,  if  40  years*  possession  be  seri- 
ously urged,  that  question  must  go  to  a  jury.  For 
the  defender  it  was  pleaded — I.  the  objection  to  title, 
already  repelled,  was  repelled  on  the  assumption,  that 
the  averment  in  the  summons  (that  the  pursuer  was 
tacksman  of  the  whole  fi«<hings),  was  correct,  and  not 
erroneous.  And  the  title  was  sustained,  not  to  the 
effect  of  its  being  a  title  to  prevail,  which  it  would 
be,  if  the  former  interlocutor  formed  a  res  judicata^ 
but  only  as  a  title  on  which  to  be  heard. — II.  The 
pursuer  does  not  pretend  that  the  mode  of  fishing 
followed  by  the  defender  is  illegal.  But  the  ground 
of  declarator,  at  the  instance  of  one  having  no  right 
to  the  fishing  himself,  and  admitting  the  legality  of 
the  mode,  is  the  want  of  title  in  the  defender.  There- 
fore, it  is  clear  that  the  pursuer  is  not  the  party 
whose  rights  are  invaded ;  and  that,  were  the  defen- 
der to  relinquish  the  fishing  into  the  hands  of  the  per- 
son having  right,  the  pursuer  would  be  just  as  much 
inconvenienced  by  the  legal  fishing  of  one  man  as  by 
the  legal  fishings  of  another.  He  can  have  no  title 
but  such  as  arises  from  interest.  And  as  heritors  have 
no  common  property  in  a  river,  so,  whatever  interest 
each  may  have  to  prevent  iiiegai  fishingi^,  they  have 
none  to  prevent  legal  fishing's,  except  each  ex  adverso 
of  his  own  ground. — III.  The  defender  cannot  be  cal- 
led on  to  prove  a  title  to  fishings  by  possession  for  40 
years,  while  the  pursuer  shews  no  title  to  demand  such 
investigation.     The  Court,  on  24th  November  1829, 

"  in  respect  that  the  pursuer  haa  not  produced  or  proved  any 
sufficient  title  to  salmon  fishings  ex  ndoerso  of  the  defender's 
lands  in  question,  sustain  the  defences,  assoilzie  the  defender 
from  the  conclusions  of  the  urtion :  Find  the  defender  en* 
titled  to  expenses  of  process  quoad  the  fishings  aforesaid,*'  &l-. 

Mackenzie  appealed  against  this  judgment:  And 
Houston  entered  a  cross-appeal  agaiust  the  interlocu- 
tors of  2ist  June  1827,  and  16th  January  1828. 
Mackenzie  pleaded — That  he  was  entitled  to  succeed 
in  his  conclusions  of  declarator,  interdict  and  damages, 
in  respect  not  only  that  the  respondent  has  produced 
no  title  to  the  fishings  which  he  claims,  but  that  those 
fishings  are  comprehended  iu  the  titles  of  the  appel- 
lant, especially  as  explained  by  possession,  and  that, 
at  anv  rate,  they  could  not  be  exercised  by  the  rc- 
sponaent,  or  by  any  one  else,  without  directly  inter- 
rupting tiie  appellant  in  those  fishings  in  which  he  has 
right,  both  by  title  and  possession,  and  without  fish- 
ing on  the  very  ground  over  which  the  appellant  s 
fishings  extend.  On  the  other  hand,  Houston  plead- 
ed— I.  That  although  the  title  of  the  pursuer  was  sus- 
tained on  an  averment  in  the  libel  which  proved  to  be 
contrary  to  the  fact,  it  was  perfectly  competent  for 
the  respondent  to  plead  the  same  objection  as  a  de- 
fence on  the  merits. — II.  That  (on  the  merits),  the 
appellant  having  himself  no  riifht,  either  as  proprietor 
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or  tacksman  to  fish  at  the  epot  where  tho  respondent 
fishes,  he  has  no  right  or  leg^sil  interest  to  have  him  pro* 
liihited  from  so  doing*. — II L  It  istrne  that,  according 
to  the  statement  made  by  the  pursuer  in  his  ]ihel,  he 
represented  himself  as  being  not  only  proprietor  of 
the  fishings  in  the  river  Shinn,  but  also  tacksman 
•*  of  the  whole  salmon  fishings  of  the  rivers  Oykell 
and  Carron,  and  of  half  the  salmon  fishings  of  tho 
river  Cassley,  situated  in  the  said  counties  of  Suther- 
land and  Hoss;  and  moreover,  tacksman  of  the  whole 
salmon  fishings  in  the  Kyle  or  water  or  Frith  of  Dor- 
noch, which  frith  is  formed  by  the  confluence  of  the 
said  rivers  Shinn,  Oykell,  Cassley  and  Carron."  Con- 
sequently, he  stilted  himself  as  tacksman,  inUr  nlta^ 
of  the  very  spot  at  which  the  defender  was  alleged  to 
have  been  improperly  exercising  his  right  of  fishing 
without  a  title.  Ou  this  representation  of  matters, 
had  it  been  true,  the  only  question  would  have  been, 
Whether  a  partVi  who  had  right  as  tacksman  to  a  sal- 
mon fishing,  was  not  entitled  to  pursue  a  declaratory 
Action  against  a  person  intruding  on  the  property  so 
held  in  lease  without  a  title?  And  it  was  on  this 
point  alone  that  any  discussion  took  place  before  the 
/Second  Division.  The  argument  proceeded  on  the 
assumption  that  the  pursuer  could  prove,  by  produc- 
tion of  his  titles,  that  he  was  not  only  a  proprietor 
of  fishings  in  the  neighbourhood  of  the  place  at  which 
the  appellant  was  in  the  practice  of  fishing,  but  was 
himself  tacksman  of  that  very  part  of  tlie  fishings 
in  the  frith;  and  holding  that  to  be  the  state  of 
matters,  they  decided  that  he  had  libelled  a  suffi- 
cient title.  But  a  party  must  not  only  libel,  but 
produce  his  title;  and,  if  it  does  not  support  the 
averments  he  has  made,  or  the  conclusions  he  has 
drawn,  his  action  must  be  dismissed.  Mackenzie 
answered — I.  That  the  whole  of  the  defender's  ar- 
gument against  the  title  of  the  pursuer  to  insist, 
as  well  as  his  right  to  prevail  in  the  action,  is 
founded  upon  mistaken  and  inapplicable  analogies, 
and  the  pursuer's  interest  is  not  merely  an  actual,  but 
a  legal  interest,  which,  in  conformity  with  all  the  au- 
tliorities  applicable  in  point  of  principle,  must  receive 
effect  in  both  particulars — II.  That  the  defender's 
argument  assumes,  without  proof,  a  point  which  can- 
not be  taken  for  granted,  and  which  it  is  incumbent 
on  him  to  prove,  viz.  that  there  remains  in  the  Crown, 
or  belongs  to  some  party  in  whose  stead  or  by  whose 
tolerance  he  may  be  presumed  to  act,  a  right  of  fish- 
ing ex  adverse  of  his  lands — in  other  words^  that  there 
exists  the  jus  tertii  on  which  his  defence  against  the 
■respondent's  action  is  founded. — III.  That  all  property 
is  entitled  to  legal  protection  ;  but  if  the  title  of  the 
Crown's  grantees  to  prevent  others  from  intercepting 
the  fish  proceeding  to  their  fisheries  be  denied,  the 
pursuer  and  other  grantees  will  have  no  means  of  re- 
dress, which  would  be  inconsistent  with  every  princi- 
ple of  law  and  equity. 

Lord  Chancellor, — My  Lords,  if,  on  a  complete  understanding 
*of  tbis  case,  I  had  entertained  any  doubt  that  the  Court  of  Ses- 
sion have  decided  well  on  the  matter  of  law,  I  should  certainly 
have  been  disposed  to  call  on  the  learned  counsel  for  the  res- 
pondent to  support  the  judgment,  or,  indeed,  if  I  bad  doubted 
the  propriety  of  the  decision  which  had  been  come  to  by  the 
Court,  ou  the  grounds  upon  which  I  think  your  Lordships  ought 


to  affirm  it,  and  which  I  must  assume  to  have  been  the  grounds 
on  which  it  was  pronounced  below,  and  not  certain  grounds 
which  have  been  adverted  to,  in  which  I  cannot  concur ; — if 
those  grounds,  on  which  the  decision  must  rest,  were  such  as  to 
ex'^lude  for  ever  the  claim  of  the  appellant  as  tenant  of  the 
upper  land,  and  as  proprietor,  and  also  as  tacksman  of  the  ge- 
neral ri^ht  of  fishery  throughout  these  waters,  who  claims  tie 
fishery  m  the  Shinn,  and  also  claims,  in  respect  of  the  lands  in 
the  Eastern  Fern  and  IMid  Fern — if  the  principle  were  such 
that  the  interlocutor  of  the  Court,  which  I  am  about  to  move 
your  Lordships  to  affirm,  would  exclude  for  ever  the  party  frrm 
bringing  his  rights  into  discussion  again  before  the  Court  below, 
in  a  more  competent  form,  I  should  have  hesitated  before  I  re- 
commended to  your  Lordships  to  affirm  it,  without  hearing  uU 
which  could  be  uq^ed  ;  but  as  I  do  not  consider  that  the  inter- 
locutor, on  whate\'er  principle  pronounced,  or  affirmed,  will  ex- 
clude this  party  from  trying  his  rights  again,  if  he  shaJl  be  ad- 
vised that  he  has  such  right,  subject  to  such  observations  as 
were  made  in  the  Court  below,  and  one  or  two  which  I  am 
about  to  submit  to  your  Lordships,  I  have  not  the  least  hesi- 
tation in  sparing  your  Lordships  the  trouble  of  hearing  the  coun- 
sel on  the  opposite  side.  The  question  here  arises  between  Mr 
Mackenzie,  the  proprietor,  as  he  says,  of  the  fishery  in  the  Shinn, 
and  of  the  fisheries  of  the  rivers  Oykell  and  Carron,  and  the 
half  of  the  salmon  fishery  in  the  river  Cassley,  and  the  tacksman 
of  the  whole  salmon  fisheries  in  the  Kyle,  or  water  or  Frith  of 
Dornoch,  which  frith  is  formed  by  the  confluence  of  the  said 
rivers  Shinn,  Oykell,  Cassley  and  Carron ;  and  Mr  Houston 
the  trustee  and  manager,  or  in  some  respects  the  proprietor  and 
occupant  of  the  lands  of  Meikle  Creich,  adjacent  to  the  Frith, 
but  below  the  Shinn — ^below  the  Ciussley — below  the  Oykell, 
and  opposite,  or  nearly  opposite,  to  the  East  Fern  and  the  Mid 
Fern  land,  claimed  as  owner  by  Mr  Mackenzie; — and  Mr  Mac- 
kenzie claims  a  right  to  prevent  Mr  Houston  from  fishing,  not 
merely  in  any  illegal  way — ^not  merely  in  any  way  prohibited  by 
the  statute  law  respecting  fisheries  in  Scotland,  which,  as 
your  Lordships  know,  is  in  some  respects  very  precise  and  strict 
in  its  arrangements,  the  value  of  these  salmon  fisheries  being 
very  great,  and  in  proportion  to  the  rest  of  the  property  in  the 
country,  appears  still  greater  ; — not  that  he  must  be  restrained 
from  bringing  himself  within  those  prohibitory  acts  sometime^ 
exercised  in  the  fishery,  but  that  he  shall  not  fish  opposite  his 
own  land,  or  in  the  neighbourhood  of  his  own  land,  and  that  he 
has  no  right  to  fish  there,  on  several  dbtinct  grounds — the 
one  ground  contended  is,  that  he  has  no  right  to  fish  there 
at  all,  because  he  has  no  grant  of  a  salmon  fishery  from 
the  Crown.  It  is  quite  clear,  that,  without  more  ado,  that 
would  be  distinctly  what  they  call,  in  Scotch  proceedings, 
a  jus  tertii — that  unless  I  am  damnified,  and  not  only  dam- 
nified, but  have  received  damnum  cum  injuria — unless  I  am 
not  only  hurt  by  what  is  done  by  my  neighbour,  but  hurt  by 
something  which  he  does  illegally,  I  have  no  right  to  complain 
that  he  does  a  thing  which  may  injure  another  between  him  and 
myself.  It  is  very  true,  it  might  be  very  agreeable  to  Ardross, 
the  upper  proprietor,  and  very  advantageous  to  him,  to  say,  Mr 
Houston  of  Creich,  what  business  have  you  to  fish  there? — every 
fish  yuu  catch  is  so  much  taken  from  my  net ;  and  you  have  no 
right  of  piscatory  in  your  grant  from  the  Crown ;  and  you  cati 
shew  no  user  from  which  the  Court  might  presume  a  lost  grant — 
but  Mr  Mackenzie  has  no  right  to  say,  that,  unless  he  can  shew 
that  he  (  Mackenzie,)  has  such  a  right  against  him  (  Houston),  not 
only  that  Houston  has  damnified  him  by  taking  his  fish,  but 
that  he  (Houston)  had  no  right,  as  against  Mackenzie's  rights, 
to  take  those  fish  as  they  came  up  ;  and  that  he  has  a  right  to  tall 
into  action  the  dormant  rights  of  the  Crown ;  for  this  right,  if 
not  his,  is  the  right  of  the  Crown.  What  signifies  it  whether  the 
Crown  takes  it,  or  he  takes  it— he  has  not  a  right  to  set  up  the 
dormant  right  of  the  Crown,  but  to  confine  the  exercise  of  that 
right  on  the  part  of  the  Crown  to  that  which  is  consistent  with  the 
adverse  right,  or  the  possible  adverse  right  of  the  inferior  heritor. 
But  then  it  is  said,  and  that  is  a  proposition  in  law,  if  it  can  be 
called  a  proposition  in  law,  to  be  met,  that  the  Crown  has  all  the 
right  to  the  fishery  of  salmon  in  Scotland — that  the  salmon 
is  inter  regajUu^§  the  whale,  that  is,  a  royal  fish ;  and  that 
no  man  csif^Qpb  a  right  to  the  fishery  of  salmon  in   Scot- 
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land  but  by  a  grant,  and  that  must  be  established  by  the  produc- 
tio'i  of  the  grant,  or  by  long  uses,  which  may  presume  a  grant. 
.Admitting  that  to  be  so,  and  before  I  go  to  that,  I  shall  just 
state  what  the  law  is  in  this  country,  as  it  is  laid  down  with 
singular  precision,  as  were  all  the  decisions  of  Lord  Mansfield, 
in  the  case  of  Carter  v.  Murcot,  in  IV.  Burrows,  page  2165, 
though  the  law  here  is  materially  different,  generally  speaking, 
ss  respects  arms  of  the  sea  and  navigable  rivers  on  the  one  side, 
and  private  streams  on  the  other.  In  an  arm  of  the  sea,  between 
bigfa  ftnd  low  water-mark  is  within  Admiralty  jurisdicdon ;  but 
there  is  a  common  right  of  all  the  King's  subjects  to  fish  in 
arms  of  the  sea  and  public  rivers,  unless  there  has  been  a  grant 
to  an  individual  excluding  others;  and  that  can  be  established 
only  by  the  production  of  the  grant  or  by  prescription — the  Crown 
having  a  right  to  grant  several  fisheries  in  an  arm  of  the  sea;  but 
that  is  immaterial  to  the  present  argument,  generally  speaking. 
Independent  of  all  grants  or  acts  of  Parliament,  the  right  of 
fishing  in  an  arm  of  the  sea,  or  a  navigable  river,  is  in  the  public 
fit  large ;  but  in  a  private  river,  in  a  river  not  navigable,  the  right, 
unless  there  is  some  grant  or  act  of  Parliament  to  take  it  out 
of  the  common  law,  would  be  jmma  facie  in  the  owner  of  the 
dose  over  which  the  private  river  flows  ;  and  if  there  are  two 
owners  on  the  different  sides,  as  is  very  often  the  case,  the  river 
being  the  common  boundary',  each  has  unquestionably  ad  Jilum 
medium  aqute — that  is  the  rule  of  law,  and  that  is  the  distuictiou 
taken.  Now,  whether  or  not  this  Dornoch  Frith,  if  in  England, 
would  be  held  to  be  an  arm  of  the  sea,'  so  that  every  man,  un- 
less there  was  a  particular  right  constituted  exclusively,  would 
have  a  right  to  fish,  I  do  not  take  upon  me  to  say.  I  daresay  it 
would  not  be  admitted  here,  though  it  does  look  very  much  like 
an  ann  of  the  sea,  as  it  has  the  water  flowing  up  very  near  to 
the  Shinn.  But  I  now  take  it  to  be  understood  by  Scotch 
lawyers,  that  the  salmon  fishery  is  not  open  to  the  public  at 
large^  and  that  there  must  be  evidence  of  a  grant ;  but  the  pro- 
position in  law  1  am  called  upon  to  meet  is  this,  that  the  Crown 
having  granted  (which  grant  shidl  be  proved  by  the  production 
of  instruments,  or  by  user,  for  so  many  years,)  a  right  of  salmon 
fishing,  fifty  miles  above  the  mouth  or  a  certain  river,  and  that 
right  of  salmon  fishery  extends  over  ten  furlongs,  or  ten  yards 
across  the  river,  or  in  the  length  of  the  river,,  though  there  is 
not  a  single  word  of  exclusion  in  that  grant — though  there  is 
nothing  to  make  it  a  free  fishery,  except  quoad  that  spot,  with 
nothing  to  exclude  the  right  of  fishing  above  or  below,  yet,  in- 
asmuch as  the  people  for  fifty  miles  below,  might,  by  killing 
the  fish  as  they  went  up,  create  a  more  effective  obstruction  to 
the  exercise  of  the  right  of  salmon  fishing  during  those  ten  yards ; 
though  there  is  nothing  to  prohibit  them,  yet,  unless  they  can 
shew  a  separate  grant  of  the  same,  or  an  earlier  date  by  the 
Crown,  the  Crown  have  no  right  to  grant  to  those  below  (for 
the  learned  counsel  was  driven  to  that),  but  that  the  mere  grant 
of  that  ten  yards  of  fishery  is  effectual,  even  as  against  the 
Crown,  and  creates  a  right  to  exclude  all  the  heritors — aU  they 
who  hold  between  that  ten  yards  and  the  sea.  Kow,  if  I  should 
say  that  that  proposition  is  a  strott^proposition,  I  should  mean 
to  distinguish  it,  not  with  refeience  to  the  argument  by  which 
it  was  supported,  but  by  the  extent  of  its  own  force.  If  I  should 
say  it  was  a  new  proposition,  I  should  give  it  no  original ty  in 
argument,  or  any  great  felicity^-but  I  should  say  it  was  new,  in 
respect  of  its  strangeness.  If  I  should  say  it  was  a  wild  pro- 
position,  I  should  probably  apply  a  term  to  it  which  was  justi- 
fied ;  for  I  cannot  conceive  any  thing  more  wild  than  to  say,  if  I 
grant  to  A.  B.  a  right  to  fish  for  salmon,  granting  to  him  that 
right  over  that  spot,  I  exclude  all  the  rest  of  my  subjects  from 
that  spot  down  to  the  sea,  for  ever,  from  taking  a  single  fish, 
salmon,  sprat,  or  any  other  fish  that  can  grow  out  of  spawn.  That 
I  think  one  of  the  wildest  propositions  I  ever  heard— as  regards 
the  Crown,  it  is  contrary  to  every  principle ;  but  as  regards  a 
private  individual,  it  is  contrary  to  every  principle  of  law;  and 
supposing  an  individual  possessed  of  a  salmon  fishery  on  the 
bulks  of  a  river,  and  he  granted  that  over  a  certain  spot,  it  would 
be  monstrous  to  say,  that  even,  as  against  him,  though  against 
him,  a  private  person,  all  things  are  to  be  presumed,  but  even  as 
against  him,  that  would  be  an  untenable  proposition ;  for  the 
grant  to  an  individual  over  that  spot  would  not  convey  the  ex- 
clusive use.     But  then  it  said,  but  providedjMttUbon  so  hav- 


ing the  grant  has  been  in  use  hII   along  to  exercise  lliat  right, 
without  inttTfcrence  fioui  the  people  below,  he  may  now  claim 
it — but  that  is  just  taking  another  proposition ;  for  if  the  heritor 
above  has  been  in  use  to  exercise  the  right  of  fishing  without 
interruption,  as  it  is  called,  vaguely  (to  conceal  the«effect  of  that 
argument,  suddenly  altering  the  proposition  from  an  untenable 
one  to  one  which  is  almost  a  truism, )  without  the  people  below 
stopping  the  fish  in  their  way  to  his  net — if  that  is  what  is  meant, 
that  I  above  have  ahvays  exercised  this  without  those  below  hav- 
ing ever  exercised  it,  it  is  a  perfect  truism,  in  point  of  law,  for  that 
implies  a  giant — that  is,  exclusive  user — that  is,  a  user  in  me,  ex- 
clusive of  you,  Creich ;  and  then,  whether  I  have  it  upon  parch- 
ment, with  a  seal  from  the  Crown,  or  whether  I  have  it  from 
long  and  immemorial  usage,  it  is  perfectly  clear  I  have  a  grant 
of  the  fishery  above,  exclusive  of  other  men  having  a  fishery 
below ;  and  if  the  words  used  do  not  mean  that,  then  the  pro- 
position is  just  as  bad  as  it  was  before  this  position  was  im- 
ported into  it,  then   my  Lords,  if  once  they  have  that  grant — 
if  Mr  Mackenzie  has  that  user  to  shew  a  lost  grant,  and  Mac- 
kenzie may  have  that  user  for  aught  I  know,  what  I  say  is,  that 
he  has  not  averred  it — he  has  not  pleaded  it;  and  when  your 
Lordships  come  to  look  at  the  pleadings,  you  will  sec  that  i^ 
perfectly  clear.     He  says  he  has  the  haill  salmon  fishing  in  the 
river  Shinn ;  now,  whether  it  is  the  river  Shinn  or  the  Dornoch 
Frith,  it  is  perfectly  immaterial ;  for  it  would  be  perfectly  indif- 
ferent whether  it  was  the  Dornoch,  or  the  rivers  running  into 
it  above — but  he  says,  **  that  the  pursuer  is  the  sole  and  exclu- 
sive proprietor  of  the  river  Shinn,  in  the  county  of  Sutherland" — 
that  may  be — "and  of  the  haill  salmon  fishings  thereof;"  that 
means,  the  haill  salmon  fishings  of  the  river  Shinn,  and  no  more — 
that  he  is  "  tackman  of  the  whole  salmon  fishings  of  the  rivers 
Oykell  and  Carron," — those  are  the  other  rivers,—"  and  of  half 
the  salmon  fishings  of  the  river  Cassley,  situated  in  the  said 
counties  of  Sutherland  and  Koss;"  that  is  to  say,  all  those  rivers 
above  situate — that  he  "  is  tacksman  of  the  whole  salmon  fishings 
in  the  Kyle  or  water  or  Frith  of  Dornoch,  which  frith  is  formed 
by  the  confluence  of  the  said  rivers*' — that  he  is  tacksman  of  the 
whole  of  those  salmon  fishings.     Then,  how  does  he  go  on  to 
complain  ?   He  complains,  not  that  Houston  injured  his  right  as 
tacksman  of  the  whole  salmon  fishings,  that  is  to  say,  a  fishery 
in  gross;  but  after  setting  forth  thath^  is  tacksman  of  the  whole 
salmon  fisheries — that  he  is  lessee,  as  we  should  say  in  England, 
of  a  fishery  in  gross — he  sets  forth,  not  that  the  fishery,  in  gross, 
is  interfered  with,  but  that  a  fishery  regardant  is  interfered  with. 
Was  there  ever  such  a  case  put  upon  pleading,  that  the  pursuer 
is  also  proprietor  of  the  lands  of  Easter  Fern  and  Mid  Feni, 
which  are  adjacent  to  the  south  side  of  the  said  Frith,  and  be- 
low Bonar  Bridge,  together  with  the  salmon  and  other  fishings 
appertaining  thereto,  but  you,  an  inferior  heritor,  have  ^inter- 
fered  mth  the  fishery  of  which  I  am  not  tacksman,   but  which 
I  claim  to  have  regardant  to  two  closes,  of  which  I  am  proprietor, 
and  not  tacksn^ui  ?  Then  it  is  said,  one  fishery  is  included  in  the 
other,  as  if  the  lease  of  a  fishery  in  gross  included  the  right  to  a 
fishery,  in  respect  of  those  closes ;  as  if,  because  I  have  a  lease  of  a 
fishery  in  gross,  I  have,  as  included  in  that  lease,  the  fishery 
attendant  on  the  close  : — That  he  "  has  illegally  and  unwarrant- 
ably been  in  the  use  and  practice,  which  he  still  continues,  as 
shall  be  specially  condescended  on  in  course  of  the  process  to 
follow  hereon,  of  killing  salmon  iu  the  said  Frith,  at  or  near 
Meikle  Creich,  and  ex  adverse  of  the  said  property,  and  of  ob- 
structing salmon  in  their  course  up  the  said  frith  to  the  rivers 
aforesaid,  of  which  the  pursuer  is  the  proprietor  and  tacksman, 
to  the  injury  and  damage  of  the  pursuer."    Now,  there  cannot 
be  the  least  doubt,  that  a  person,  who  is  the  owner  either  of  the 
fishery  of  the  whole  river  above,  or  the  fishery  above,  in  respect 
of  the  estate  of  which  he  is  owner,  has  a  right  to  prevent  ob- 
struction below,  not  by  fishing,  which  another  might  do,  but  by 
building  a  wall — ^by  throwmg  across  a  weir,  or  by  erecting  crui  ves 
right  across  the  river,  to  create  a  total  obstruction ;— there  cannot 
be  a  doubt,  that,  by  law,  he  has  a  right  to  prevent  that ;  but  I 
cannot  help  remarking  upon  an  expression  or  two,  which  ap- 
pears in  the  report  of  the  judgment  of  the  Lord  Justice- Clerk 
(probably  from  the  Urgeness  of  the  manner  of  reporting,)  in  which 
he  is  made  to  Fay,  "  that  unless  I  am  the  owner  of  some  land  op- 
posite to  the  place  where  the  obstruction  is  complained  of,  or 
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unless  I  claim  the  right  of  lishery  opposite  to  that,  I  have  no 
right  to  come  by  action  on  the  case,  for  consequential  damage 
done  to  ray  uppp.r  lishcry,  by  something  wronely  done  in  the 
lower  fisheiy :"    I'u.it  cannot,  I  feel  assured,  be  intended  by  him ; 
but  I  remark  upon  it,  finding  it  in  print,  as  I  know  not  whether 
the  end  of  this  may  be  another  action,  making   the  condescen- 
dence answer  to  the  summons,  in  which  case  these  expressions 
might  Itud  to  mistake.   iJis  Lordship  is  made  to  say, — "  This  is 
not  the  case  in  the  present  instance,  neither  is   there  any  com- 
plaint here  of  an  ille^^al  mode  of  fishinp,  but  only  that  the  de- 
fender's fivbing  opposite  his  own   lands   injures    Mackenzie'§ 
other  fishini^s."     If  that  were  done  in  such  a  way  as  to  exceed 
the  bounds  of  his  own  private  riejiU,  something  ultra  the  mere 
taking  fish,  though  he  nny  use  Ins  own  property  in  tlioway  he 
has  a  right  to  dv>,  that  is  subject  to  the  exception  of  his  not  in- 
juring me; — his  catching  the  fish  lower  down,  would  no  doubt  be 
injurious  Jo  me,  but  that  would  not  come  within  th's  descrip- 
tion, for  that  he  has  a  right  to  do,  but  he  has  not  a  right  to  go 
beyond  that ;  and  the  going  beyond  that,  without  coming  within 
the  provisions  of  the  salmon  fishery  regulatioii  act,  would  never- 
theless be  damtnuncum  injuria,  of  which  I  sliould  have  a  right 
to  complain.     But  I  take  still  greater  exce^Jtion  to  what  fol- 
lows:  "  He  complains  that  the  defender's  fi^,hing  opposite  his 
own  lands  injures   Mackenzie's  other  fishings — and  he  brings  a 
dechirator  without  alleging  any  right  there  himself."     Vcr)"  ^^^ 
law — I  am  Kot  »»ound  to  all.'  ,o  any  right  there.  If  I  have  a  fishery 
a  mile  above,  you  can  use  uiy  own  power  on  your  own  fishery, 
and  I  have  not  a  right  to  complain  j  but  if  you  use  your  own 
fishery  below,  in  a  manner  contrary  to  law,  you  entitle  me  to  an 
action.    If  you  use  your  mill,  so  as  to  put  mine  in  the  back  wa- 
ter, or  you  use  your  fishery  against  any  right  of  mine,  so  as  to 
deprive  me  of  my  fish,  what  signifies  it  whether  I  claim  a  right 
below— my.  right  is  abo%*e;  but  you  shall  not  use  your  right  be- 
low, so  as  to  bar  my  right  above,  by  going  beyond  the  limits  of 
your  right  of  fishery.     If  you  do  not  interfeie  with  my  fishery, 
of  course  that  can  raise  no  proceeding.     These  are  the  grounds 
on  which  I  cannot  think  that  which  is  stated  can  be  supported. 
Possibly  it  was  expressed  more  largely  by  the  learned  Judge 
than  he  intended,  or  probably  it  may  be  niisreported  by   the 
learned  counsel.     But  what  does  the  pursuer  say  ?     That  be  is 
proprietor  of  the  lands  of  Eastern  Fern  and  Mid  Fern.    I  have 
already  said,  that  the  owTier  above  cannot  object  to  another 
exercisjiing   the  right  of  fishing  below,  on  the  ground   that  he 
fishes  r.gainst  the  right  of  the  Crown  ;  for  it  is  the  business  of 
the  Crown  to  look  after  the  fishery  below :     That  is  either  in 
the  Crown  or  in  the  person  claiming  it ;  and  it  is  perfectly  im- 
material to  the  peison  above,  in  which  it  is,  unless  he  can  shew 
that  he  has  a  grant  from  t!ie  Crown,  which  prevents  such  right 
being  granted  ;  and  a  long  and  uninterrupted   user  of  the  right 
would  be  very  good  evidence  of  that,  as  much  as  if  he  produced 
the  parchment.     Hut  on  being  driven  from  that,  they  had  re- 
course to  the  second  article  of  their  condescenilence  ;  and  there 
they  say,  that  they  claim  the  right  below  as  an  exclusive  right; 
and  how  do  they  claim  it  ?   In  these  words :  "  that  the  pursuer 
is  also  proprietor  of  the  lands  of  Eastern  Fern  and  Mid  Fern, 
which  are  adjacent  to  the  south  side  of  the  said  frith,  and  below 
Bonar  Bridge,  together  with  the  salmon  and  other  fishings  ap- 
pertaining  thereto," — that  would  be  altogether  correct,  if  in  the 
fine  of  the  summons,  but  the  summons  only  states  a  fishery  in 
gross ;  and  under  that  I  am  clearly  of  opinion  he  cannot  raise  an 
issue  of  right,   inconsistent  with   the  general  rights — a  right 
as  arising  from  a  fishery  recardant,  belonging  to  those  two  closes 
which  are  not  named,   though   one  of  them,  Eastern  Fern,  is 
named  nfio  intuitu,  inferentially  only.     Upon  these  grounds,  ray 
Lords,  I  am  clearly  of  opinion  with  the  judgment  of  the  Court 
below,  at  the  same  time,   I  think  it  necessary  to  add,  that  in 
so  agreeing,  I  wholly  concur  in  the  able  argument  used  by  both 
the  learned  Counsel  on   behalf  of  the  appellant — the  learned 
sergeant  and  his  coadjutor — as  to  the  strictness  of  the  rule  I 
am  now  applying  to  this  ;  and  that  there  is  a  laxity  of  plead- 
ing in  the  Court  below — and  I  know,   that,  over  and  over  again, 
I  have  seen  cases  where  there  has  been  as  great  a  deficiency 
of  accuracy  and  clearness,  and  technicality,  in  raising  a  question 
upon  the  record  of  pleadings,  as  appears  upon  the  pleadings  be- 
fore your  Lordships ;  and  I  mention  that  to  shew  the  absolute 


necessity,  which  I  fear  exists,  to  enforce  a  greater  degree  of 
strictness  and  technical  accuracy  in  drawing  those  pleadings  in 
the  Court  below ;  and  if  the  Court  below  will  not  keep  the 
practitioner  to  something  like  accurate  rules  of  pleading,  I  am 
quite  certain  rfae  only  way  in  which  they  can  be  ever  kept  to 
those  rules,  is  by  the  House  supplying  that  defect.     In  the  pre- 
sent case,  it  may  be  said,  there  is  no  ground  of  complaint — ^for 
you  are  affirming  the  judgment  of  the  Court  below,  and   that 
Court  may  have  proceeded  upon  those  grounds— possibly  they 
may,  but  I  see  no  trace  of  that.     They  appear  to  have  pro- 
ceeded  on  other  grounds,  some  of  which  are  not  quite  so  ac- 
curate ;  and  I  find  no  trace  in  these  proceedings  of  any  remark 
on  the  diiferent  allegations  in  the  summons,  and  the  condescen- 
dence, and  the  question,  whether  the  case  is  borne  out  in  this  re- 
spect— I  do  not  see  any  point  of  that  kind  raised  by  the  learned 
Judges.     With  respect  to  the  case  of  Sir  James  Colquhoun,  as 
much  stress  is  laid  upon   that  by  the  argument  on  the   side  of 
the  appellant,  I  will  say  one  word.     On  looking  into  that  case, 
it  is  quite  manifest  that  it  does  not  bear  them  out.     In  the  first 
place,  I  cannot  find  in  that  case  any  words  copied  from  the 
summons  which  enable   me  to  see  what  the  averment   in  the 
summons  is.     One  side  say,  without  citation,  that  the  summons 
was  so  and  so;  I  think  it  is  in  the  tenth  folio  of  the  printed 
case.     "  The  summons  in  that  action  set  forth,  that  the  pur- 
suer was  infeft  and  seised  in  the  salmon  and  other  fishings  in  the 
loch  of  Lochlomond  and  water  of  Severn  ;  that  he  and  his  an- 
cestors had,  past  all  memory,  exercised  their  rights  of  fishing,  by 
having  certain  fixed  posts  driven  into  the  bed  of  the  river,  and 
nets  hung  or  fixed  thereon.'*     Now,  that  does  not  state  what 
were  distinctly  the  words  of  the  summons.   For  aught  I  know, 
there  may  have  been  words  in  that  Summons  which  would  make 
the  case  wholly  different  from  the  present ;  but  it  is  very  fit  your 
Lordships  should  bear  in  mind  what  the  Court  below  appear  to 
have  borne  in  mind,  that  that  was  the  third  action— that  there 
had  been  two  preceding  actions.  I  have  looked  into  the  whole 
of  those  actions,  and  I  find  Sir  James  was  the  defender  in  the 
first,  and  the  defence  was  raised  by  him  as  to  the  Magistrates 
in  one  case,  and  ^the   Upper  Heritors  in  the  other,  and  he  de- 
nied the  right  of  the  Upper  Heritors  to  come  into    Court  as 
plaintiffs,  and  the  Court  gave  the  go-by  to  that  point  They  said, 
at  all  events  the  Magistrates  have  a  right  to  come.     The  case 
came  up  by  appeal,  and  there  was,  at  the  eleventh  hour,  a  judg- 
ment below,  finding  (they  having  b^'  that  time  conjuined,)  *<  that 
the  other  pursuers  of  the   said  conjoined  actions  have  not  in- 
structed any  sufficient  right  or  title  to  insist  therein,  or  to  de- 
fend against  Sir  James  Colquhoun's  actions,  and  therefore  dis- 
miss the  said  conjoined  actions,  so  far  as  they  are  concerned,  and 
decern  against  them."   No  doubt  that,  at  first  sight,  would  ap. 
pear  to  shew  that  the  actions  were  dismissed  on  something  like 
the  ground  on  which  Mackenzie  puts  it  here.    I  need  not  go 
further  than  refer  your  Lordships  to  the  paper  of  the  present 
respondents,  in  which  that  is  argued,  and  the  observations  made 
by  some  of  their  Lordships  in  another  case,  I  think  the  case  of 
Gilchrist-  I  think  the  case  was  that  of  this  very  Mackenzie 
against  Gilchrist.   The  Court  there  looked  into  that  case  of  Sir 
James  Colquhoun ;  they  suspended  their  proceedings,  to  have 
them  both  before  them.     And  another  case  of  the  Duke  of  Ha- 
milton versus  M'Callum,  they  found  that  the  first  did  not  decide 
the  others,  and  did  not  apply,  and  they  passed  by  both  of  those 
cases  so  cited.     I  must  say,  that  if  the  case  of  Sir  James  Col- 
quhoun had  maintained  so  wild  a  proposition,  as  that  the  pro- 
prietor of  the  upper  land  has  a  right  to  say  to  the  proprietor 
of  the  land  lower  down,  do  not  you  catch  that  fish  in  the  river, 
in  the  course  of  your  territorial  right,  not  because  it  interferes 
with  my  right,  but  because  the  Crown  has  a  right  to  that  fish. 
I  say,  if  that  had  been  the  ground  of  the  decision  in  the  case  of 
Sir  James  Colquhoun,  which  I  conceive  it  is  not,  I  should  not 
have  held  myself  bound  by  it ;  it  is  so  contrary  to  all  principle, 
one  cannot  but  suppose  there  must  be  sodae  other  ground  ;  and 
I   do  not  see    any  sufficient  reason  for  saying  that  was   the 
groiuid  of  their  dpcisiou,  thou^jh  it  may  b<:that  to  \vliich  the  in- 
terlocutor may  appear  to  point.    Upon  these  grounds,  I  would 
move  your  Lordships,  that  the  interlocutors  be  affirmed. 
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Lord  Chaficettor. — I  need  hardlr  state,  that  in  this  ease  I  do 
not  feel  it  necessary  to  move  your  Lordships  to  give  costs. 

Mr  Strrgeant  Spankie. — Your  Lordship  was  so  good  as  to 
throw  out,  that  it  might  be  competent  for  the  appellant  to  pro- 
ceed afresh,  if  be  shall  be  so  advised. 

Lord  Chancellor. — Supposing  he  can  prove  an  exclusive  right 
.—supposing  he  can  prove  that  the  party  belo\v  uses  the  right 
nimioutoly— he  may  raise  his  summons,  and  bring  his  action  in 
different  words,  and  thus  raise  the  question  as  to  the  user. 

Mr  Ser^-iixni  Spankie, — May  I  take  the  liberty  of  suggesting, 
whether  the  woi^s  may  not  be  introduced  **  saving  such  right 
of  action  as  is  competent'* 

Lord  Chancellor, — I  think  it  is  quite  clear,  that  the  learned 
Counsel  understand  what  I  mean,  and  I  think  that  will  be  quite 
sufficient. 

\fr  Sergeant  Spankie. — It  is  perfectly  understood  here,  my 
Lord,  but  it  has  been  suggested  by  a  learned  Counsel  from 
Scotland,  that  the  introduction  of  those  words  might  prevent  a 
long  litigation,  to  come  to  the  point  in  the  Court  below,  whether 
your  Lordships  had  not  concluded  us. 

Lord  Advocate. — The  only  judgment  of  the  Court  below,  as 
respects  the  pursuer,  is,  that  he  has  not  shewn  any  thing  ;  there- 
fore, supposing  his  title  good,  this  can  never  go  to  shut  it  out 
in  a  case  in  which  he  may  shew  something. 

Lord  Chancellor. — The  ground  of  decision  wm,  that  the  pur- 
suer bad  not  produced  any  sufficient  title.  Proved  was  clearly  a 
wrong  word.  You  never  came  to  proof.  He  has  not  put  himself 
in  the  situation  to  be  allowed  to  prove.  If  I  was  to  propose  any 
alteration,  it  would  be  to  put  out  the  word  proved ;  but  it  is  not 
worth  while. 

Lord  AdDocatc-^Vle  did  produce  written  documents,  my 
Lord — be  is  bound  to  do  so;  he  is  barred  from  producing  written 
titles  afterwards. 

Liprd  CAancrl/or.— That  was  to  give  notice  to  the  other  party. 

Lord  Advocate. — It  was  quite  evident  he  had  not  proved  his 
case  by  the  proof  he  had  given,  and  which  must  have  been  given 
at  the  tima,  if  at  alL 

Lord  Ckanceltor. — I  think  it  may  stand  on  the  simple  affirm- 
ance. 

Appellant's  Authorities. — Glengary  r.  Clanranald,  20th  Ja- 
nuary 1826,  Shaw,  Vol.  IV.  p.  371  ;  Don  Fishings,  Shaw, 
Vol.  IV.  p.  643;  Balfour's  Practicks,  p.  545.  Dundas  v. 
iJurray,  26th  November  1744;  Haile's  Dec  p.  601.  Sir  James 
Colquhoun  r.  Town  of  Dumbarton ;  JVIor.  1 2,827 ;  Fac.  Col 
4th  July  1604. 

Respondent's  Autliority. — Mackenzie  v.  Gilchrist;  Shaw, 
Vol.   VIL  p.  297. 

Second  Division. — Lord  Medwyn — Fraser,  Appellant's  So- 
licitor.— Moncrieff,  Webster  and  Thomson,  Respondent's  So- 
licitors. 


I5ih  Scomber  1831. 

Kou  9.— .EuzABETH  ScoTT,  Appellant,  V.  Robert  Yuille, 

Mespondeat. 

Citution — Act  1695,  c.  5. — Held,  affirming  the  judgment  of  the 
Court  ofSexsion,  that  a  cautioner ^  who  had  granted  a  bond  as  cau- 
tioner,  iurelyt  and Jull  debtor,  without  a  clause  of  relief,  or  separate 
bond  of  relief,  was  not  liable  after  the  lapse  of  seven  years,  although 
after  that  period,  he  liad  continued  Jl/r  several  years  to  pay  the  in- 
terest  due  ufider  the  b(md— applied  for  a  reduction  of  the  rate  ofin^ 
ta-est'—Qck notched ged  intimation  of  the  bond  being  assigned^- 
and  drawn  n  dividendfrom  the  estates  of  the  principal  obligants. 

On  15th  Febraary  1810,  Robert  and  George  Yuille 
granted  a  bond  of  caution  for  William  and  George 
Shortridge,  whqfeby  W.  and  G.  Sbortridge  as  prin- 
cipalfi,  and  R.  and  G.  Yuille  as  cautioners,  sureties, 
and  full  debtors,  engaged,  jointly  and  severally,  to  pay 
William  Scott,  senior,  and  William  Scott,  junior,  as 
execntors  of  George  Scott,  £1242.  The  bond  con« 
tained  no  clause  of  relief.  The  a^||k|||^under  the 
•ctdement  of  her  unclei  William  S^B0Q^>  ac4][uired 


e  a^||lM^ii 


right  to  an  annuity  of  £100,  which  the  trustees  were 
appointed  to  secure,  by  lending  out  a  sufficient  sum 
on  proper  security.  William  Scott,  junior,  was  re- 
siduary legatee  of  William  Scott,  senior ;  and  with  the 
view  ot'  winding  up  the  affairs  of  the  trust,  he,  on 
14th  March  1823,  assigned  the  respondent's  bond, 
to  which  he  had  succeeded,  to  his  sister,  the  ap- 
pellant, in  security  of  her  annuity.  On  19th 
March,  the  respondent  acknowledged  intimation, 
both  for  himself  and  for  James  Lindsay  and  Com- 
pany, who  had  stock  belonging  to  his  deceased 
brother,  George  Scott.  In  1819,  W.  and  G.  Short- 
ridge had  become  bankrupt,  and  the  respondent  drew 
a  dividend  from  their  estates.  About  the  same  time 
George  Yuille,  the  other  cautioner,  died.  The  res- 
pondent continued  to  pay  the  interest  upon  the  bond 
till  Martinmas  1823,  when  he  applied  for  a  redaction 
of  the  rate  of  interest  to  four-and-a-half  per  cent.,  which 
was  agreed  to.  But  a  few  days  prior  to  Whitsunday 
1824,  he  intimated  that  he  held  himself  no  longer  li- 
able for  the  dobt,  in  respect  that  the  bond  had  suf- 
fered the  septennial  limitAtion.  The  appellant  then 
charged  him  on  the  bond,  when  he  suspended.  The 
Court,  on  28th  November  1827, 

"  Find  that  the  suspender  is  entitled  to  found  on  the  septennial 
limitation  of  the  statute,  without  a  clause  of  relief  in  the  bond 
granted  by  him  as  cautioner,  surety,  and  full  debtor,  for  the  prin- 
cipals in  the  bond  charged  on  ;  but  remit  to  the  Lord  Ordinacy 
to  hear  parties  further  on  other  points  of  the  cause." 

The  Lord  Ordinary  thereafter  suspended  the  let- 
ters, and  found  the  appellant  liable  in  expenses — and 
the  Court  adhered. ' 

M  iss  Scott  then  appealed,  pleading  a  reversal — L  Be- 
cause the  statute  1695,  cap.  5,  does  expressly  enact  and 
provide,  that  such  cautioners  only  shall  have  the 
benefit  of  its  provisions,  as  have  either  a  clause  of  re- 
lief in  their  bond,  or  a  separate  bond  of  relief  in- 
timated to  the  creditor  ;  and  because  the  decisions 
in  Ross  versus  Craigie,  and  in  other  cases,  where  this 
provision  of  the  statute  has  been  thought  unne- 
cessary, and  has  been  dispensed  with,  are  contrary  to 
law,  and  ought  to  be  overruled.  A  liberal  construe- 
tion  of  a  statute  is  altogether  different  from  a  disre- 
gard of  its  positive  and  precise  enactments. — IL  Be« 
cause  even  if  the  statute  applied  to  a  bond  where  there 
was  no  clause  of  relief,  the  respondent  would  be  bar- 
red from  pleading  the  benefit  of  this  statute  in  a 
question  with  the  charger,  by  his  own  conduct  sub- 
sequent to  the  elapse  of  the  septennial  limitation, — and 
particularly,  by  having  led  the  appellant  to  rely  on  the 
subsistence  of  the  bond  in  question,  as  a  valid  doca- 
mont  of  debt  to  its  full  amount, — and  by  assenting  to 
the  transaction,  whereby  it  was  assigned  and  made 
over  to  the  appellant,  in  security  of  the  annuity  above 
mentioned, — and  also,  by  acknowledging  the  inti- 
mation of  the  assignation,  both  for  himself,  and  as  re- 
presenting the  concern  of  James  Lindsay  and  Com- 
pany,— and  by  making  payment  of  the  interest  for  two 
terms  after  the  date  of  this  assignment,  and  by  making 
a  proposal  for  reducing  the  rate  of  interest, — whereby 
the  appellant  was  led  to  rely  on  the  obligation  under- 
taken by  this  bond,  till  her  brother's  amdrs  got  into 
embarrassment,  and  no  farther  security  could  be 
obtained  from  him. — IIL    Because  the  respondent 
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indicated  by  his  conduct  his  intention  of  renouncing 
the  benefit  of  the  statute  1695,  and  particularly  by 
continuing  to  pay  the  interest  due  upon  the  oond 
subsequent   to    February  1817,  and  down  to  Mar- 
tinmas  1823,  and  by  ranking  at  a  creditor  £ur.  the 
amount  of  this  bond,  or  hi«  share  thereof,  upon  the 
sequestrated  estates  of  William  and  Geoi^e  Short- 
ridge,  in  the  year  1820,  and  by  granting  discharges 
to  them,   or  at  least  accepting  of  compositions   or 
<lividend8    payable  from  their   estate, — so  that,  in- 
dependent of  his  conduct  to  the  appellant,  he  would,  in  a 
question  with  the  original  creditors  in  the  bond,  be  now 
barred  from  claiming  the  benefit  of  the  statute  1695. 
Answered — 1.  The  engagement  to  pay  the  sum  charg- 
ed for  became  utterly  and  for  ever  extinct,  after  the 
lapse  of  seven  years  from  the  date  of  the  bond  charged 
on,  or  on  15th  February  1817,  in  virtue  of  the  sta- 
tute 1695,  cap.  5. — II.  The  leading  enactment  of  the 
statute  does  not  require  that  the  persons  therein  de- 
scribed shall  have  a  clause,  or  seperate  bond  of  relief, 
•to  entitle  them  to  claim  the  benefit  of  the  statute ;  and 
it  has  been  shewn  that  Mr  Yuille  was  one  of  the  class 
of  persons  pointed  out  by  that  leading  enactment. 
That  enactment  expressly  declares,  that  no  party  shall 
be  bound  for  longer  than  seven  years  after  the  date  of 
the  bond,  provided,  (1.)  He  is  bound  for  and  with 
another,  conjunctly  and  severally ;  and  (2.)  That  what 
he  is  bound  by,  be  '^  any  bond  or  contract  for  sums  of 
money."    Both  these  oescriptions  apply  clearly  -and 
precisely  to  Mr  Yuille,  and  hence  he  is  entitled  to  the 
privilege,  which  the  statute   unconditionally  confers 
upon  every  person  of  that  class.— III.  It  has  been  es- 
tablished by  a  series  of  decisions,  that  the  true  mean- 
ing of  the  statute  is,  that  a  cautioner,  who,  in  a  bond 
for  borrowed  money,  is  taken  bound  expressly  qua 
cautioner,  or  for  and  with  the  principal  debtor,  is  en- 
titled to  the  benefit  of  the  septennial  limitation,  al- 
though he  have  neither  an  additional  clause,  nor  a  se- 
parate bond  of  relief;  and,  accordingly,  in  the  practice 
of  Scotland,  all  cautionary  engagements  of  this  de- 
scription are  held  to  be  qualified  with  an  implied  con- 
dition, that  their  period  of  endurance  is  limited  to 
■even  years  from  the  date  of  the  bond. — IV.    The 

•  cautionary  obligation  has  never  been  renewed  since 
it  became  extinct  on  the  15th  of  February  1817,  and 
the  respondent  has  not  done  any  thing  to  bar  him  from 
pleading  the  extinction  of  ft. —  v .  For  several  years,  the 
respondent  was  free  from  his  obligation — he  did  not  re- 
nounce the  statutory  limitation,  nor  bar  himself  from 
pleading  it,  either  by  endeavouring  to  operate  his 

•  relief,  nor  by  paying  interest,  or  acknowledging  in- 
timation of  the  assignation,  when  he  was  in  ignorance 
of  both  fact  and  law  as  to  his  obligation  having 
ceased. 

Lord  Chancellor, — My  Lords,  as  I  have*  for  a  considerable 
time,  fonned  an  opinion  upon  tbe  first  point  which  has  been 
raised  before  your  Lordships,  and  have  now  upon  tbe  second 
point  also  come  to  an  opinion,  that  I  ought  to  advise  your  Lord- 
ships to  aflkm  tbe  decree  of  tbe  Court  below,  I  shall  not  de- 
tain tbe  parties  further,  butproceed  to  move  tbe  affirmance  of 
the  whole  of  tbe  decree.  The  two  points  to  which  I  have  ad- 
verted have'been  very  fuUy  and  ably  argued  at  tbe  Bar.  On 
one  of  them  I  entertained  no  doubt,  and  tberefore  1  shall  not 

•  trouble  your  Lordships  upon  it  at  any  length-^it  is  the  question 
touching  the  construction  of  the  Act  of  Farliiuncnt,  taken  upon 


its  own  words,  or  upon  tbe  authority  of  tbe  cases  which  bave 
been  adverted  to.  Tbe  Act  was  passed  in  the  year  1695,  and 
is  not  very  accurately  penned ;  an  instance  of  which  occurs  in 
tbe  use  of  the  words  **  said  cautioner,"  *'  as  also  of  the  said 
cautioners  being  still  bound,  conform  to  the  terms  of  tbe  bond, 
within  tbe  said  seven  years,  as  before  the  making  of  this  Act." 
Some  doubt  having  been  thrown  upon  the  Act,  I  bave  taken 
an  opportunity  of  referring  to  the  printed  statutes,  and  not 
only  to  the  printed  statutes  in  common  use,  but  to  the  very 
valuaUe  reports  possessing  the  authority  of  fac  similes  of  tbe 
ancient  records,  and  I  fiud  that  the  clause  exists  in  precisely  tbe 
same  form  in  that  original,  to  which  I  have  adverted.  Be  tbat 
as  it  may,  tbe  words  of  the  statute,  undoubtedly  in  tbe  clause 
principally  brought  into  question  here,  are  by  no  means  clear, 
and  from  tbat  want  of  accuracy  and  clearness,  bas  arisen  this 
discussion,  both  in  the  Court  below  and  at  your  Lordships*  Bur. 
After  the  statement,  tbat  many  persons  and  families  have  been 
injured  by  men's  facility  to  engage  as  cautioners  for  others,  who, 
afterwards  failing,  have  left  a  growing  burden  on  their  caution- 
without  relief,  it  is  statute  and  orduined  "  tbat  no  man 
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binding  and  engaging  for  hereafter,'*  that  is,  in  future,  "  for  and 
with  another,  conjunctly  and  severally,  in  any  bonds  and  con- 
tracts for  sums  of  money,  shall  be  bound  for  the  said  sums  for 
longer  than  seven  years  after  the  date  of  the  bond'* — not  that  no 
action  shall  be  maintained-— And  thb  is  a  very  material  distinction, 
in  reference  to  the  second  part  of  the  argument-^not  tbat  no  rc< 
medy  shall  continue  longer — no  legal  remedy  as  against  the 
obligor  or  cautioner,  but  tbat  he  shall  not  be  bound — the  obliga- 
tion shall  cease  and  determine  at  the  end  of  seven  years — not 
only  tbe  legal  remedy  shall  be  barred,  but  the  obligation  sbull 
cease  to  exist — and  then,  having  put  affirmadvely  tbe  extinction 
of  the  obligation,  it  proceeds  to  put  it  negatively  by  words  more 
strong  than  I  remember  to  bave  seen  used  in  any  statute,  Scotch 
or  English,  with  respect  to  any  subject  in  tbe  nature  of  limita- 
tions or  prescriptions.  I  shall  presently  shew  I  do  not  think  it 
involves  either  limitatioiis  er  prescription ;  **  but  that,  from  and 
after  tbe  said  seven  years,  tbe  said  cautioner  shall  be  eo  ipso  free 
of  his  cautionary."  Nothing  can  be  stronger  than  those  terras. 
The  statute  lays  down,  that  after  seven  years  the  obligation  shall 
be  extinguished — shall  cease  to  exist;  and  secondly,  as  if  that 
were  not  enough,  tbat  the  cautioner  shall,  after  the  lapse  of  tbat 
time,  be  free  eo  ipsot  that  is,  by  tbe  bare  lapse  of  time,  without 
any  other  circumstance — ^without  any  release — be  shall,  without 
any  more  ado,  but  the  existence  of  the  time  of  seven  years,  the 
lapse  of  tbat  time,  he  shall  be  eo  ipso  entirely  free  and  discharced 
from  bis  caution.  Then,  my  Lords,  all  this  baWng  been  or- 
dained  with  respect  to  the  person  who  is  cautioner  or  co-obligor 
with  the  other,  then  comes  the  clause  on  which  this  question 
arises—"  and  that  whoever  is  bound  for  another,  either  as  express 
cautioner*' — that  is  unnecessary<— that  is  superfluous ;  therefore 
something  must  be  meant  by  that  beyond  what  had  been  done 
before — **  or  as  principal  or  co-principal,  shall  be  understood  to 
be  a  cautioner,  to  have  the  benefit  of  this  act,  providing  that  he 
bave  either  a  clause  of  relief  1^  the  bond,  or  a  bond  of  relief 
apart,  intimated  personally  to  tbe  creditor  at  bis  receiving  of  the 
bond" — that  is  to  say,  tbe  bond  of  relief  apart  must  be  intimated 
personally  to  tbe  creditor — tbe  obligor  knows  bis  own  obliga- 
tions— ^it  is  to  be  intimated  personally  to  tbe  creditor  at  bis 
receiving  of  the  bond.  Now,  there  may  be  some  doubt  whether 
tbat  does  not  mean  the  principal  bond.  I  rather  incline  to 
think  it  does.  It  certainly  can  only  be  from  the  time  that  that 
is  intimated  to  the  obligee  tbat  the  seven  years  ca^  be  taken  to 
run,  for  it  would.be  tbe  hardest  thing  in  the  world  if  you  were 
at  the  end  of  six  years  to  convert  a  man  into  a  cautioner,  there- 
fore I  conceive  the  bond  of  relief  apart  must  be  part  of  the 
same  transaction,  and  be  intimated  to  the  obligee.  The  con- 
struction contended  for  by  the  appellant  is,  tbat  the  part  I  have 
last  read  of  this  remedial  act,  beginning  with  "  whoever  is  bound 
for  another,*'  is  not  to  be  taken  as  an  extelklon  of  tbe  remedy, 
as  a  new  clause  comuig  in  where  the  first  fails,  but  that  it  is  to 
be  taken  rather  to  be  an  exception  out  of  the  general  restriction 
of  tbe  persons  who  shall  have  the  benefit  of  the  general  provis- 
sionsofthe  act;  because,  though  in  one  case,  Uiey  extend  to 
principals  ^^jj^iripcipals,  yet,  according  to  that  construction, 
they  shaUJlgBll^  a»  to  remedy  in  jrespect  oi  express  cau- 
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cioners.  My  Lords,  this  is  not,  in  myopinion^a  sotihd  construc- 
tion.    It  is  plainly  contrary  to  the  gencrdl  meaning  of  the  first 
clause.     It  IS  not  by  way  of  exception  thiit  those  words  are  in- 
troduced into  ilie  act,  but  by  way  of  exj)ress  provision  ;  this  is 
by  WHy  of  addition— this  is  something  adjected  into  what  had 
passed  before,  as  if  the  Legislature  h^  said,  first,  let  it  be  under- 
«-f fxid  whoever  is  bound  for  another  as  express  cautioner  shall 
have  the  benefit  of  this  septe^^nial  limitation ;  and  next,  whoever 
is  bound  as  principal  or  co-principal  shall  have  the  benefit  of 
the  act,  provided  that  he  is  so  made  a  cautioner,  not  by  being 
express  cautioner,  but  by  having  a  clause  of  relief  in  the  bond 
(one  case  left  unprovided  for  by  the  generality  of  the  first  part  of 
the  statute),  or  a  separate  bond  of  relief,  intimated  at  iu  execu- 
tion CO  the  ubligee,  to  the  creditor,  which  is  another  case  left 
unprovided  for  by  the  first  part  of  the  act.     Among  other  rea- 
sons, for  which  I  hold  this  to  be  the  sound  construction  of  this 
f>t«itute,  there  is  one  to  which  I  have  referred  in  the  course  of 
the  argument.     Intimation  of  the  bond  of  relief  apart  is  per- 
fectly intelligible,  if  the  person  is  the  principal  or  co-principal, 
but  does    not,  on  the  face  of  the    instrument  which  binds 
him,  appear  to  be  so,  as  a  cautioner;  then  it  is  very  fit  that  the 
obligee  should  not  allow  the  seven  years  to  elapse,  which  would 
limit  his  remedy  against  the  cautioner.     It  is  perfectly  unintel- 
ligible that  this  bond  of  relief  apart  must  be  intimated  at  the  de- 
livery of  it,  if  it  is  to  be  applied  to  the  express  cautioner.   What 
Is  the  use  of  intimating  it  6t  the  delivery  ?    The  instrument  it- 
self, which  makes  him  the  cautioner,  is  sufficient  intimation  as 
to  the  cautioner — he  sees  that  by  that  very  instrument  he  is  the 
cautioner,  and  knows,  consequently,  that  it  is  at  his  peril  if  he 
does  not  take  his  legal  remedy  in  the  seven  years ;  but  it  is  per- 
fectly intelligible,  either  as  it  respects  the  principal  obHgor,  or 
the  co-obligor,  who  does  not  appear  upon  the  instrument  to  be 
an  express  cautioner,  that  there  shall  be  an  intimation.     If  the 
clause  of  relief  in  the  bond,  which  gives  him  the  intimation  at 
once,  be  perfectly  consistent  and  intelligible,  is  it  not  consistent 
with  the  remedy,  and  just  towards  the  obligee,  that  if  the  bond 
of  relief  is  apart  from  the  instrument  of  obligation,  so  that, 
upon  the  face  of  it  he  shall  have  no  such  notice,  he  shall  have 
pofiitive  intimation  of  the  bond,  that  he  may  at  once  know  that 
the  man  whom,  upon  the  face  of  the  instrument,  he  never  could 
hare  discovered  to  be  a  cautioner,  and  therefore  entitled  to  avail 
himself  of  the  septennial  period,  is  a  cautioner;  and  that,  there- 
fore, it  is  at  the  obligee^s  peril  if  he  does  not  look  well  after 
him.     My  Lords,  the  cases,  when  you  come  to  look  into  them, 
are  rcnily  in  favour  of  that  construction.     In  the  first  place,  the 
case  of  Koss  v,  Craigie~*tbat  I  will  not  advert  to  particularly, 
because  that  is  admitted  to  be  on  all-fours  with  this,  and  tluit 
if  the  one  stood,  the  other  must;  but  the  learned  Counsel  put 
this  on  the  only  ground  on  which  they  could  put  it, — they  dis- 
[tute  the  authority  of  that  Case,  and  say,  that  subsequent  cases 
do  not  bear  it  out     I  do  not  think,  however,  that  this  is  by  any 
means  the  only  case.     I  think  Gordon  r.  Campbell  is  an  autho* 
rity,  though  decided,  undoubte^j^^^  the  other  point;  yet  that 
case  never  would  have  come  bmWtbIs  House  for  their  decision, 
if  this  case  of  Ross  o,  Craigie,  which  was  aftenvards  decided, 
was  not  ivell  decided.     The  Judges  who  decided  that  case  of 
Ciordon  t?.  Campbell  had  certainly  the  same  view,  or  they  would 
not  have  found  *<  that  the  seven  years*  prescription  by  the  Act 
of  Parliament  of  1005  doth  in  this  case  run,  not  from  the  date 
of  the  bond,  but  from  the  date  of  the  letter."    Now,  there  was 
no  clause  o£  relief  in  that  bond,  nor  was  there  any  bond  of  re- 
lief apart.     Tlien,  what  is  the  meaning  of  this,  if  a  clause  of  re- 
lief in  the  bond,  or  a  bond  of  relief  apart,  is  necessary  to  give 
the  benefit  of  the  statute  of  1695  to  the  cautioner-*.they  say 
that  the  prescription  in  the  Act  of  Parliament  of  1G05  does,  in  ■ 
this  case  run,  not  from  the  date  of  tho  bond,  but  from  the  date 
of  the  letter.     If  Koss  v.  Craigie  is  law,  it  is  an  authority  for 
this  decision ;  for  io^at  case  there  was  no  clause  of  relief  there  , 
in  the  bond,  neithef^s  there  a  bond  of  relief  apart  intimated 
to  the  creditor.     If  it  is  not  law,  there  would  be  in  Gordon  v. 
Campbell,  not  only  no  running  from  the  date  of  the  bond,  but 
no  nmning  firom  the  date  of  the  letter ;  this  cait  of  Gordon  v. 
(Campbell,  tberefoie,  is  just  as  much  a  case  upon  all-fours  with 
the  present,  as  th6  case  of  Ross  v.  Craigi^M|Jtt^uegHrds  the 
tint  point     Then,  my  liords;  I  find  tMBDnbouglas  e^. 


Riddick  was  decided  by  the  Court  of  Session  twice — explicitly 
decided — and  though  true  it  is  that  the  House  of  Lords  did  not 
deal  with  that  proposition,  because  it  was  unnecessary,  I  do  not 
consider  that  an  overruling  of  the  judgment  of  the  Court  below, 
but,  as  far  as  it  goes,  it  is  consisteut ;  for  unless  the  Court  were 
of  opinion  that  the  septennial  peiiod  would,  hut  for  other  cir- 
cumstances, have  run,  there  would  have  been  no  necessity  to 
have  gone  into  that   other  point;  and   the   House  of  Lords 
ought   to   have  «aid,   you    have  no  business   to    go  to   that, 
for   the    septennial   period  would  not  run  ;  their  going  into 
the  circumstances  seems  to   imply  tliat  it  would  have  run, 
but   for  those   circumstances.      Those  cases,  therefore,    ap- 
pear to  me  to  be  suthorities  applying  distinctly  to  the  case 
now  before  your  Lordships.     Then,  my  Lords,  1st  us  look  to 
the  authority,  at  least  to  the  decision  in  the  case  of  Ninian 
Hill  V,  Douglas,  in  1787:      That  case  recognises  the  same 
principle  here  c-wtetided  for,  and  I  cite  that,  though  a  dis- 
tant case,  because  I  find  the  high  authority  of  Mr  Baron  Hume, 
the  Professor  of  Scotch  law,  resting,  among  other  authorities, 
his  opinion  of  the  construction  of  the  act  upon  that  case — ^he 
cites  that  case  as  well  as  Ross  u,  Craigie,  as  plainly  laying  down 
the  law  in  the  way  I  state,  and  giving  that  in  his  lectures  as  the 
known  and  recognised  construction  of  the  Act  of  Parliament. 
Mr  Erskine's  authority,  as  far  as  it  goes,  is  to  the  same  efi^ect. 
Lord  Bankton's  authority  is  express,  and  he  was  about  con- 
temporaneous with  the  decision,  relied  upon  on  the  other  side,  of 
Burnet  o.  IVIiddleton ;  and  he  says,  "  Immunity  to  cautioners 
takes  place  where  no  diligence  is  done  against  them  within  seven 
years  of  their  obligation."     This  holds  where  they  are  either 
bound  expressly  as  cautioners,  so  insert  in  the  bond,  or  a  bond  of 
relief  is  granted  to  them,  Bi}d  intimated  to  the  creditor.     He 
puts  two  cases,  just  as  I  do  :  He  says,  if  either  the  person  is  ex- 
pressly  a  cautioner  by  the  frame  of  the  bond,  or  not  being  a 
cautioner  by  the  frame  of  the  bond,  if  he  takes  a  bond  of  re- 
lief apart,  and  intimates  that  to  the  obligee,  then  the  act  ap- 
plies,  which  is  just  this  case.     Burnet  v.  Middleton  has  been 
commented  upon  in  the  course  of  the  argument,  as  it  was  in  tho 
Court  below :     That  case  was  clearly  decided,  if  Lord  Kil- 
kerran  is  any  authority,  (and  he  is  one  of  the  first  authorities 
among  the  juris -i^onsults  in  Scotland) — that  was  clearly  decided, 
if  Lord  Elchies  is  any  authority,  on  this  ground,  that  the  word 
"  for**  not  being  in  the  cautionary  obligation,  he  was  not  a 
cautioner  upon  the  face  of  the  bond.     Then,  if  he  was  not  a 
cautioner  upon  the  face  of  the  bond,  he  comes  within  the  latter 
clause,  and  they  behoved  to  have  a  separate  bond  of  relief  inti* 
mated,  otherwise  he  did  not  come  under  that  part  of  the  sta- 
tute, namely,  the  general  enactment  of  reliefl      Upon   these 
grounds,  therefore,  I  entertain  no  doubt,  that  the  Court  of  ^es- 
sion  has  come  to  the  proper  decision  on  the  construction  of  this 
statute,  and  I  hope  we  shall  never  have  the  question  again  rids- 
ed  in  the  C'OUrt  of  Session,  or,  at  all  events,  not  again  brought 
to  this  House.     The  next  question  was,  whether  the  payment 
of  interest  subsequent  to  the  seven  years,  or  the  acknowledge 
ment  of  intimation  of  assignation  by  the  cautioner  was  suffi- 
cient to  take  him  out  of  the  statate  ?  and  I  hold,  for  the  reason 
I  am  about  shortly  to  assign,  that  the  Court  below  was  right 
here  also,  for  that  those  facts  did  not  take  the  case  out  of  the 
statute.    This  is  not  a  prescription  or  limitation  in  the  common 
sense  of  the  word.     I  have  (Kated  already,  in  going  over  the  act, 
that  the  words  are  of  a  very  different  and  much  stronger  na- 
ture, and  that  it  is  a  complete  extinguishment  of  the  debt,  as 
much  as  if  the  seal  were  rased  from  the  bond — as  much  as  if 
there  ^vas  a  release,  and  even  more— it  is  even  a  statutory  ex- 
tinguishment of  the  cautionary  obligation  ;— the  words  are  as 
strong  and  as  stringent  as  it  is  possible  for  lawyers  to  make  them. 
My  Lords,  I  fmd  this  is  the  opinion  of  a  very  high  authority  in 
the  law  of  Scotland,  I  mean  Mr  Erskine,  who  uses  almost  the 
words  I  have  now  made  use  of ;  for  he  says  "  though,  in  coir- 
pliance  with  the  common  way  of  speaking,  this  statute  is  class- 
ed here  among  those  which  establish  the  short  prescriptions,  it 
would  seem  that  the  limitation  of  cautionair  obligations  is  some- 
what stronger  than  the  prescription,  notwithstaudii%  the  deci- 
sion observed  to  the  contrary.     The  act  1695,  provides,  not  that 
cautionary  engagements  shall  prescribe  in  seven  years — for  pre- 
scription is  not  once  mentioned  in  the  statute ;  but  that  no  cau- 
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tioner  shall  continue  bound  for  a  longer  term  than  seven  years, 
and  that  after  that  period  be  shall  be  eo  ipso  free — this  enipha- 
tical  expression  seems  to  be  made  u^se  of  on  set  purpose,  to  dis- 
tinguish the  limitation  from  prescriptions,  and  to  make  the  lap- 
sing, of  the  seven  years  a  virtual  avoiding  or  discharge  of  the 
obligtition."  Now,  can  I  say,  when  not  the  action  is  barred — 
when  not  the  remedy  is  taken  away,  but  when  the  obligation  is 
funciuiy  extinguished  and  nullified— can  I  say  that  the  payment 
of  interest,  which  he  was  under  no  obligation  to  pay —which  he 
was  not  bound  to  pay — or  that  the  acknowledgment  of  the  in- 
timation of  a  subsequent  assignation  revives  that,  and  again  puts 
that  debt  which  was  not  in  existence  in  full  force  and  vigour, 
after  it  had  previously  ceased  to  have  any  existence.  The  case 
of  Carrick  v,  Carse,  is  strongly  in  favour  of  the  view  I  take  of 
this:  That  goes  the  length  of  deciding,  that  there  being  no  obli- 
gation on  the  party  to  pay,  if,  under  those  circumstances,  he  had 
even  paid  the  principal,  he  would  have  a  right  to  call  for  it  back. 
No  such  action  is  brought  for  repetition,  as  it  is  called  in  this 
case,  but  this  arises  out  of  a  proceeding  to  enforce  a  demand 
which  had  been  extinguished.  For  the  reasons  I  have  given, 
though  I  do  not  observe  that  this  point  was  argued  in  the  Court 
below,  and  therefore,  I  have  felt  it  my  duty  to  call  upon  the 
Counsel  to  argue  it  here,  I  shall  humbly  move  your  Lordships 
that  the  interlocutors  appealed  from  be  affirmed. 

Interlocutors  affirmed. 

Appellant's  Authorities. — Statute  1695,  c.'5.  Ross's  Lec- 
tures, p.  81.  Ersk.  Ill,  7.  9.  Stair,  I.  17.  3,  Ballantine  v. 
Muir,  22d  January  1708.  Stewart  v.  Douglas,  22d  July  1712. 
More  V,  Forbes,  16th  February  1710.  Scott  i;.  Rutherford, 
8th  February  1715.  Forbes  v,  Dunbar,  February  1726.  Bur- 
net v.  Middleton,  29th  June  1742.  Blackwood  v.  Milne,  9th 
June  1752.  Kay  i?.  Spence,  4th  December  1742.  Hogg  v. 
Hoidcn,  9th  July  1765.  Howison  ».  Howison,  7th  December 
1784.  Elchies,  v.  Bill  of  Exchange,  No.  11 ;  Clerk  Home,  p. 
20.  Gillespie  v.  Bar,  15th  January  1733.  Andrew  v,  Mur- 
doch ;  Buchanan's  Reports,  p.  52.  Douglas,  Heron  and  Com- 
pany V.  Rid'dick,  20th  November  1792. 

Respondent's  Authorities. —Statute  1695,  c.  5.  Clark,  10th 
March  1792.  Douglas,  Heron  and  Company  v.  Riddick,  ut 
tujn-a,  Ersk.  111.  7.  24;  3.  a  65.  Black.  Com.  L  p.  87.  Gor- 
don o.  Campbell,  19th  January  1715.  Ross  v,  Cruigie,  11th 
December  1729.  Munro  v.  Bain,  22d  July  1741.  Hill  o. 
Douglas,  August  1787;  Forbes,  II.  3.  2.  3.  Bank.  II.  12. 
90;  1.  2a  48.  Ersk.  II.  2.  24.  Baron  Hume's  Lectures.  Bell's 
Com.  I.  p.  273.  Bell's  Prin.  p.  146.  Russell  on  Con.  p.  486. 
Juridical  Styles,  2d  Edit.  Vol.  II.  p.  49.  Bell's  Law  Die  v. 
Prescription.  M*Lellan  ».  Allan,  8th  July  1725.  Balfour  v. 
Wood,  18th  January  1670.    C^arrick  v,  Carse,  5th  August  1778. 

Second  Division,— I<ord  Cringletie,  Ordinary. — Richardson 
and  Connell,  Appellant's  Solicitors. — Moncreiff,  Webster  and 
Thomson,  Respondent's  Solicitors. 

17M  September  1831. 

No.  10. — Monkland  Canal  Company,  Jppellantt,  v,  John 
&  WiLXXAM  Dixon,  Respondents — Et  e  contra. 

Acquiescence  —  Homologation  —  Repetition  — A  Canal  Coni' 
pany  having  exacted,  for  a  seriex  ofyearSy  dues  under  an  act  of 
Parliament,  before  they  had  fully  complied  with  the  provisions 
of  the  act  i  and  the  party  paying  having  unsuccessfully  resisted 
the  exactions  in  the  Sheriff"  Court  and  Court  ofSi'Ssion  ;  and  hav- 
ing thereafter  acquiewedfor  eleven  years  in  th^  exactions,  availing 
themselves,  however,  during  that  time,  of  other  important  improv- 
ments  on  the  Canal,  made  in  pursuance  of  the  Act;  and  the 
House  of  Lords  having  fouiul  that  t/te  Canal  Company  were  not 
entitled  to  exact  the  dues  till  they  had  fully  complied  with  the 
provisions  of  the  Act ;  and  the  party  paying  having  then  brought 
an  action  of  repetition  of  the  dues  paid  by  them  during  the  said 
eleven  years — Held,  affirming  the  decree  of  the  Court  of  Session, 
that  the  action  was  barred  by  acquiescence  and  homologation. 
Obnenwi,  ignorance  of  fact,  fiot  of  law,  grounds  an  action  of 
condictio  indebiti. 

Id  1826^  the  respondents  raised  the  present  action  of 
repetition  against  the  Monkland  Canal  Company,  nar- 
rating— I.  That  the  said  Company  was  established  by 


10  Geo.  in.  c.  105,  for  the  purpose  of  making  and 
maintaining  a  canal  and  waggon-way  from  the  col- 
leries,  in  the  parish  of  Monkland,  to  the  city  of  Glas- 
gow :  And  by  the  said  act  were  empowerea  to  exact 
Id.  Sterling  per  mile,  for  every  ton  of  merchandise 
and  other  articles  whatsoever,  conveyed  upon  or 
through  the  said  canal. — II.  That  by  Act  30  Geo. 
III.  c.  73,  the  said  Company  were  empowered,  in 
consideration  of  certain  expenses  to  be  incurred  by 
theip  in  lengthening  and  deepening  the  said  canal,  and 
rendering  it  navigable  for  boats  drawing  4^  feet  water, 
to  levy  an  additional  rate  upon  all  articles  passing 
through  it,  not  exceeding  Id.  Sterling  per  mile  fur 
every  ton, — III.  That  the  said  Company,  without  deep- 
ening and  altering  the  canal  to  the  statutory  extont, 
had  obliged  the  respondents*  father  topay  l^d.  per  mile 
for  every  ton  of  articles  conveyed  by  him  through 
the  said  canal,  from  1 80  [•to  1815. — IV.  That  this  case 
must  now  be  determined  upon  the  principles  recog- 
nised in  the  opinion  delivered  by  Lord  Gi£Ford,  m 
the  case  of  Dixon  v.  Monkland  Canal  Company,  House 
of  Lords,  May  1825  (an  action  raised  by  the  respon- 
dents' father  for  repetition  of  the  additional  toll  ille- 
gally exacted  from  him),  where  it  was  held  that  the 
Canal  Company  were  not  entitled  to  levy  an  addition- 
al toll  till  the  canal  was  navigable  for  boats  of  the 
burden  mentioned  in  the  statute,  and  until  the  alter- 
ations on  the  canal  were  substantially  completed ;  and 
that  Mr  Dixon  was  entitled  to  be  relieved  from  tbo 
additional  toll  till  1815,  the  date  of  his  previous  ac- 
tion above-mentioned.  The  summons  concluded  for 
count,  reckoning,  and  repetition  of  the  sums  thus 
illegally  paid  to  the  Company  by  the  respondents*  fa- 
ther. 

In  defence,  the  Company  pleaded — I.  That  the  ac- 
tion was  barred  by  the  clause  in  the  statute  1770, 
which  requires  all  actions  for  acts  dono  in  pursuance 
of  the  said  statute,  or  in  execution  of  its  powers,  to 
be  brought  within  six  months  after  the  alleged  da- 
mage has  ceased,  ten  years  having  elapsed  since  the 
last  exaction  before  the  present  action  was  brougljt. — 
II.  That  the  Act  SO  Geo.  III.  empowered  the  Canal 
Company  to  make  alterations  on  the  canal,  and  to 
borrow  £10,000,  and  levy  an  additional  tonnage,  to 
meet  the  expense  of  these  alterations :  That  the  Com- 
pany had,  immediately  on  the  act  being  passed,  be- 
gun and  carried  through  important  and  expensive  al- 
terations, of  which  the  respondents'  father  bad  availed 
himself. — HI.  That  when  the  additional  toll  was  fir^t 
exacted  in  1801,  Mr  Dixon  (who  was  himself  one  of 
the  partners  of  the  Company,  and  at  the  same  time  a 
partner  of  a  coal  company  using  the  canal},  dis- 
puted its  legality,  and  ooliged  the  Company,  in  1604, 
to  raise  an  action  against  him  before  the  Sheriff  of 
Lanarkshire  for  the  additional  tonnage ;  and  an  in- 
terlocutor was  pronounced  in  this  action  in  1805, 
finding  the  Company  entitled  to  levy  tbe  additional 
duty :  That  Mr  Dixon  brought*  this  interlorutor 
under  review  of  the  Court  of  Session  by  a  bill  of 
advocation,  which,  after  being  fully  advised,  was 
refused  by  the  Lord  Ordinary  in  July  1806:  That 
Mr  Dixon  having  acquiesced  in  this  decree, — obtem- 
pered  il^ypa^W' up  the  dues  concluded  for  in  the 
action  Vf^n  wrSherifF;  and  having  afiterwards  fully 
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acqaieKced  in  the  additional  charge  levied  by  the  Com- 
pany from  that  period  until  1813,  the  respondents  (his 
sons)  arc  barred  by  homologation,  acquiescence,  and 
a  res  judicata^  from  demanding,  ex  tanto  intervallo,  re- 
petition of  these  dnes. — IV.  That  the  plea  of  acquies- 
cence is  still  farther  strengthened  by  the  circumstance, 
that  Mr  Dixon,  in  the  action  commenced  bv  him  in 
1815,  confined  his  claim  of  repetition  to  the  duties 
levied  subsequent  to  the  commencement  of  his  action, 
and  also  pleaded  in  that  action,  that  he  did  not  think 
the  dues  exacted  before  1815  were  worthy  of  being 
made  the  foundation  of  a  law-suit  with  the  Company, 
Arc 

The  Court  on  27th  May  1830,  pronounced  this  in- 
terlocutor : 

*'  The  Lords  having  advised  the  mutaal  cases  for  the  parties, 
and  heard  their  procurators  thereon^  find.  That  the  pursuers, 
John  and  William  Dixon,  Esquires,  have,  in  their  pleadingat 
and  at  the  bar,  abandoned  that  part  of  their  daim  which  relates 
to  the  dues  said  to  have  been  'exacted  prior  to  20th  March 
ISC4 ;  and  therefore  assoilzie  the  defenders  therefrom  :  And 
p.«  to  the  claim  for  repetition  Of  the  other  sums  concluded  for, 
Find,  That  IVIr  Dixon,  having  voluntarily  paid  these  duties,  and 
hiiving  failed  to  put  the  Monklind  Canal  Company  on  its  guard 
by  any  requisition  or  intimation  that  the  Company  should  deepen 
the  canal,  or  that  otherwise  he  did  not  consider  himself  liable 
for  the  duties,  the  pursuers,  post  tanium  temporit,  are  not  en- 
titled to  repetition  of  these  duties ;  therefore  sustain  the  de- 
fences founded  on  the  above  circumstances ;  assoilzie  the  defen- 
ders from  the  conclusions  of  the  action,  and  decern :  Find  no 
expenses  due  by  either  party." 

Against  this  judgment  hoth  parties  appealed — Dix- 
ons  on  the  merits,  and  the  Canal  Company  as  to  ex- 
penses. Dixon  and  Company  pleaded — I.  The  ques- 
tion to  he  decided  in  this  case,  depends  upon  the 
principles  to  be  applied  in  judging  of  the  claim  for 
repetition  of  sums  of  money  paid  to  one  not  legally 
entitled  t6  receive  them,  ex  errore  juris  cut  factL 
Where  a  payment  is  made  in  error,  repetition  is  due, 
and  will  be  enforced  from  equitable  considerations, 
and  the  only  defence,  against  the  demand  for  repeti- 
tion where  payment  is  not  due,  which  has  been  es- 
tablished, 18,  that  it  was  made  intentionally,  and  in 
the  full  knowledge  of  no  obligation  existing  by  the 
maker.  This  last  rule  is  most  important,  because  it 
appears  that  inattention  to  it  has  occasioned  the  er- 
roneous judgment  pronounced  by  the  Court  below. — 

II.  In  deciding  this  case,  the  Court  of  Session  pro- 
nounced a  judgment  directly  at  variance  with  the 
judgments  pronounced  by  them,  in  the  different  ac- 
tions at  the  instance  of  other  traders  upon  the  canal 
against  the  respondents.  These  actions  proceeded 
upon  the  same  ground  as  the  present,  and  the  con- 
clusions for  repetition  were  precisely  the  same.  In 
all  of  them  the  pursuers  founded  upon  the  judgment 
of  the  House  of  Lords  in  1825,  pronounced  in  the 
question  between  the  appellants  and  the  Canal  Com- 
pany, and  concluded  for  repetition  of  the  duties  which 
had  been  exacted  in  consequence  of  the  powers  sup- 
posed to  have  been  bestowed  by  the  statute   1790. — 

III.  But  it  is  urged,  and  has  been  insisted  on  by  some 
of  the  Jiidf^es  in  the  Court  below,  that  the  traders 
were  bound  to  pay  the  increased  duties  ;  and  that  the 
respondents  had  a  right  to  exact  them,  in  consequence 
of  the  increased  accommodation  ^^SmMjAjT  the  im- 
provements made  upon  the  canal,  V|pf9l  date  of 


the  act  passed  in  1790.     This  is  only  a  resumption  of 
the  argu(nent  which  was  formerly  urged  in  the  origi- 
ual  question,  and  was  then  repelled.     The  Court  of 
Session  have  no  right  to  resume  consideration  of  that 
questio^i.     They  are  bound  to  hold  the  decision  of  the 
House  of  Lords  as  conclusive  upon  that  point;  for  it 
proceeded  upon  the  general  principle  so  fully  stated 
Dy   Lord  Gifford,  in  his   speech,  when  moving  the 
judgment,  that  until  the  canal  Wcis  completed  in  the 
manner  specified  in  the  statute,  they  were  not  en- 
titled to  exercise  the  powers  thereby  conferred.  —IV* 
That  at  all  events,  they  onght  not  to  be  found  liable 
in  expenses.    The  Canal  Company  answered — I.  Be- 
cause, in  so  far  as  the  summons  concludes  for  repeti- 
tion of  duties  levied  by  the  proprietors  of  the  Monk- 
land  Canal  from  the  appellant's  father,  prior  to  28th 
March  1804,  the  right  to  levy  these  duties  is  res Judi* 
cata  by  a  final  judgment  of  the  Sheriff  of  Lanark,  of 
that  date,  affirmed  by  the  Lord  Ordinary  on  the  bills 
refusing  a  bill  of  advocation  presented  by  Mr  Dixon» 
in  which  judgment  he  acquiesced  by  paying  the  ad- 
ditional duties. — II.  Because  the  plea  of  resjudicataj 
stated  in   defence  against  a  claim   for  repetition  of 
duties,  is  not  limited  to  the  amount  of  duties  incur- 
red prior  to  28th  March   180i>,  but  extends  to  the 
whole  duties  included  in  the  summons. — III.  Because, 
independent  of  the  plea  of  res  judicaiay  the  appellants 
are  barred,  by  acts  of  homologation  and  acquiescence 
on  the  part  of  their  father,   from   claiming,  in  his 
right,  repetition  of  any  of  the  duties  levied  from  him 
prior  to    1815,  on   account  of  alleged  defect  in  the 
depth  of  the  canal. — I V.  Because  the  claim  of  repe- 
tition set  forth  in  this  action  is  cut  off  by  section  80 
of  the  act   1770,  incorporating  this  canal,  continued 
in  the  subsequent  act  1790,  by  which  it  is  provided 
that,  every  action,  suit,  or  information,  for  any  wrong 
said  to  have  been  committed  by  the  proprietors  of 
this  navigation,  in  exercise  of  their  statutory  powers^ 
must  be  brought  within  six  months  of  the  date  of  the 
alleged  wrong. — V.  Because,  at  all  events,  the  duties 
of  which  repetition  is  here  claimed,  are  fructus  bona 
fide  percepti  et  consumptt\  for  which,  by  the  civil  law, 
and  by  the  law  of  Scotland,  there  is  no  claim  for  re- 
petition.— VI.  Because  the  judgpnent  of  the  House 
of  Lords,  in   the  case  of  Dixon  v.  The    ^onkland 
Canal  Company,  in  May  1825,  on  which  alone  the 
appellants  rest  their  claim  for  repetition,  notonly  does 
not  authorise  any  such  claim,  but,  from  the  principles 
laid  down  by  the  learned  Lord  who  moved  that  judg- 
ment,  is  clearly  opposed  to  it. — VII.  Because  the 
claim  for  repetition  set  forth  in  this  Appeal,  so  far 
from   being   supported   by  equitable  considerations, 
would,  in  its  application,  be  accompanied  with  a  gross 
violation  of  equity. — VIII.  Because  a  claim  such  as 
that  set  forth  in  this  summons,  brought  forward  by 
the  representatives  of  a  party  who  had  himself  ex- 
pressly abandoned  it,  is  so  manifestly  contrary  both 
to  law  and  equity,  that  the  pursuers  of  such  an  ac- 
tion ought  to  have  been  found  liable  in  the  expenses 
of  process. 

Lort  Chancellor. — My  Lords,  I  am  not  impressed  sufficiently 

with  the  danger  of  appearing  to  sanction  the  introduction  of  any 

I    thing  novel  in  the  law  of  Scotland,  and  thereby  to  unsettle  the 

^    fixed  principles  of  jurisprudence  of  that  country,  to  induce  bm 
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to  abstoin  from  delivering  to  your  Lordships  the  opioion  I  have 
formed  upon  this  ciisc,  even  though  I  am  perfectly  sensible,  that 
to  one  or  two  of  your  Lordships  I  may  appear  to  run  counter  to 
some  of  the  authorities  which  have  been  cited  at  the  Bur.     I' 
do  not  know  that  it  is  necessary,  in  order  to  dispose  of  this  case, 
to  raise  the  general  question,  Whether  money  paid  under  In  mi»» 
take  of  law,  or  without  due  knowledge  of  ail  the  facts,  and  (for 
this  qualification  must  be  added  to  the  question,  even  in  an 
English  Court)  where  there  is  nothing  against  good  conscience 
in  retaining  the  money ;  that  is  to  say,  where  there  has  been  no 
fi-aud  committed  by  paying,  where  the  payor  has  not  been  in- 
duced to  pay  by  any  ignorance  impressed  upon  him,  as  it  were, 
b/  the  person  procuring  it  to  be  paid,  or  any  other  fraudulent 
interposition,  which  would  make  it  contrary  to  good  conscience 
f  jr  him  to  retain  it.     I  do  not  feel,  I  say,  that  it  is  necessary  to 
dispose  of  that  question  in  order  to  decide  this  case.     Neverthe- 
less, although  I  do  not  hold  it  to  be  a  wise  or  a  convenient 
course  for  Courts  of  Justice  to  go  out  of  their  way  to  moot  ge- 
neriil  propositions,  yet,  on  the  other  hand,  we  ought  not  to  feel 
too  great  an  indisposition  to  advert  to  it,  when  the  natural  course 
of  a  csise,  upon  its  own  merits  and  facts,  leads  us  very  near  any 
important  principle ;  because,  although  the  settlement  of  the 
point  is  not  of  the  first  necessity,  it  is  very  convenient  that  the 
law  should  be  so  settled.     My  Lords,  if  every  thing  which  are 
now  reckoned  obiter  dicta — ^that  is  to  say,  all  matters  which  are 
not  of  the  first  necessity  to  the  question  before  the  Court — ^were 
struck  out  of  some  of  our  old  reports,  ( I  particularly  refer  to 
the  most  celebrated  of  these  reports,  namely.  Lord  Cokes,)  a 
very  general  part  of  the  "  Corpus  Juris  Anglican!"  would  not 
have  existed,  because  many  of  the  resolutions  of  the  Judges  in 
the  Courts  are  not  of  the  first  necessity  to  the  decision  of  the 
Ciise.     I  could  mention  various  cases  to  which  this  observation 
applies.     Those  resolutions  of  the  Courts  are  not,  however, 
wide  of  the  point — they  are  germain  to  the  matter  in  issue — 
but  they  are  reckoned,  at  this  day,  of  as  much  authority  in  set- 
ling  the  law,  as  if  they  were  express  deci««ions  upon  the  points 
in  issue.     Now,  I  think  this  case  comes  so  very  near  the  ques. 
tion  I  have  mentioned,  as  to  make  it  rather  convenient  I  should 
say  a  word  upon  it.     No  doubt,  there  was  a  great  difference  of 
opinion  among  the  Roman  la>vyers,  as  to  the  limits  of  the  propo- 
sition, how  for  ignorantii Juris,  or  ignoranlia  facli  might  be  held 
to  give  a  title  to  the  protection  of  a  condicuo  indebiiit  and  as  to 
how  far  the  doctrine  relating  to  imlebiti  sobuio  applied  to  cases 
alone  where  the  fact  was  unknown  or  mistaken,  or  also  to  cases 
where  the  law  was  unknown  or  mistaken.     A  great  distinction 
was  taken  between  a  volunteer  payment,  and  where  the  party 
was  in  damuo  vitando ;  and  wi:  may  say  there  is  authority  in  the 
cini  law  which  carries  the  proposition  to  the  length  of  putting 
a  party  who  is  the  payor  of  an  videbilum,  in  the  situation  of  the 
party  who  has  mdde  an  imtebiti  solutio,  and  therefore  entitled  to 
a  condictio  indcbiti.     But  whoever  has  attended  to  this  subject 
will  be  satisfied,  that  it  is  hardly  possible  to  conceive  a  question 
which  raises  more  difficulties,  and  which,  in  explicating  if,  and 
following  it  into  its  consequences,  could,  in  practice,  be  attended 
with  more  interminable  mischief.     Now,  I  will  not  go  widely 
into  this  field,  but  I  will  just  stay  to  comment  a  little  upon  a 
case  which  raises  this  point  at  once,  and  in  very  lively  colourr-^ 
'I  mean  the  case  of  Carrick  v.  Carse.     It  is  needless  to  say  that 
this  is  the  only  decision  where  you  have  all  the  facts,  which  are 
relied  upon,  either  by  the  counsel  at  the  Bar,  or  referred  to  by 
the  text-writers,  as  authorising  the  general  proposition,  that  it 
makes  no  difference  whether  it  is  ignorafUia  juris  or  ignorantia 
Jacti ;  and  when  we  come  to  look  at  it,  we  tmd  that  it  is  at  all 
events  obiter  dictum  in  this  case,  because,  it  is  clear  there  was 
ignorantia  facti  in  that  case ;  because,  it  is  stated,  that  the  party 
in  that  case,  thought  it  was  not  seven  years,  and  in  fact  there 
had  been  a  lapse  of  ten  years.     You  will  find  the  case  more  ful- 
ly reported  in  one  of  the  appeal  cases  which  was  before  this 
House  very  lately.     It  is  in  the  course  of  the  argument  that 
the  observation  comes  from  the  Bench,  which  alone,  and  not 
tiie  principal  part  of  the  case,  is  the  ground  of  this  case  being 
cited.     It  makes  no  difference,  say  they,  whether  the  payment 
was  mnde  from  an  error  of  law  or  an  error  of  fact ;   it  is  suffi- 
cient that  it  proceeded  from  mistake, — and  when  a  payment  is 
made  sine  causay  it  will  be  assumed  to  have  proceeded  from  er- 


ror, till  the  contrary  is  proved.     Now,  observe  what  the  conse- 
quence of  that  proposition  would  be,  if,  as  the  Judges  there  say, 
it  makes  no  difference  whatever  as  to  the  imlebiti  stlutio,  and  the 
condictio  following  upon  it,  whether  it  arose  froni  error  of  fact 
or  from  error  of  law,  that  the  indebitnm  was  paid.     Then  it  is 
clear,  that  if  a  person  makes  an  error  with  respect  to  a  law 
touching  the  period  of  limitation,  he  ought  not  to  have  p<iid ;  that 
is,  that  in  law  he  was  not  bound  to  pay — ^there  was  no  law  tu 
make  him  pay  it,  except  the  natural  duty  to  pay  his  debt,  but 
that  was  all.     It  was  not  like  the  natural  dut}',  and  it  could  not 
be  put  upon  that  ground,  as  Erskinc  puts  it,  like  the  duty  of  n 
man  to  provide  for  his  child.     He,  from  ignorance  of  the  bixr, 
ptud ;  hilt  if  he  bad  known  the  law,  he  would  not  have  paid. 
Then,  what  a  door  does  that  open  ?   It  opens,  at  all  events,  an 
inquiry  in  each  particular  case.     1  cannot  withdraw  from  t'l:  t 
proposition,  nor  can  I  allow  the  learned  counsel  to  withdrav/ 
from  it,  unless  he  will  provide  a  shelter  from  the  scope  of  that 
proposition,  bv  shewing  some  restriction  of  it,  which  shall  be 
consistent  with  principle.     Now,  see  the  sort  of  inquirits  to 
which  this  would  lead.      A  man  alleges,  that  he  would  not 
have  paid  if  he  had  known  the  law.     If  I  had  known,  says  be, 
that  I  was  not  jointly  and  severally  liable — if  I  had  known  the 
meanirig  of  the  wcrds  singuli  im  tolidum — ^if  I  had  known  the  force 
of  those  words  in  a  bond  of  caution — I  should  have  taken  caie 
not  to  have  paid  till  the  principal  was  discussed  ;  for  that  i«  the 
Scotch  law.     But  I  have  paid — I  knew  all  the  facts — I  knew 
that  he  had  not  been  discussed,  but  I  did  not  know  the  law  ;«• 
or  I  knew  the  fiict  that  he  had  not  been  discussed,  bat  I  did  not 
know  that  this  was  a  bond  which  made  me  a  cautioner.     And 
having  taken  the  opinion  of  two  counsel,  one  of  them  tells  mo, 
that  in  a  case  lately  in  the  Court  of  Session,  the  Court  of  Ses- 
sion held,  that  if  A.  becomes  bound  jointly  and  severally  with 
B.  for  sums  of  money  lent  to  B.,  and  A.  becomes  bound  with 
him  that  the  money  shall  be  repaid  by  B.  or  him,  that  is  not  a 
cautionary  bond  at  all ;  and  therefore,  I  did  not  think  I  was  a 
cautioner,  and  therefore,  I  paid  the  money  under  ignomnce,  and 
it  was  an  ignorance  shared  even  by  the  Judges  of  the  Court  of 
Session.     Of  course,  a  man  has  a  right  to  say  that,  and  he  has 
a  right  to  say  another  thing.     It  is  very  true,  I  took  the  opinion 
of  counsel,  and  he  referred  me  to  the  book,  and  I  saw  as  }>lainly 
as  possible  what  you  now  explain  to  me,  but  I  am  a  very  stupiil 
sort  of  a  man.     I  had  got,  it  is  true,  a  very  learned  o^ion,  and 
I  had  access  to  all  that  you  have  access  to,  plus  an  opinion  of 
counsel  (hat  you  never  saw,  but  I  am  very  stupid,  and  I  did  not 
understand  the  legal  phroses,  and  therefore,  J  did  not  know  what 
discussing  means.      Discussing  means  a  very  different   thing 
among  different  classes  of  people,  and  I  did  not  know  the  mean- 
ing of  singuii  in  solidum,  and  therefore,  I  paid  it  in  entire  igno- 
rance of  the  law.     I  knew  all  <he  facts,  and  there  was  no  fraud 
practised  upon  me.     I  was  told  to  pay  upon  peril,  but  I  thought 
I  ran  no  risk  in  paying  it,  and  I  thought  I  was  bound  to  pay, 
having  set  my  name  to  the  paper.     Then,  are  we  in  each  parti- 
cular instance  to  measure  and  giutge  the  knowledge  of  law  which 
an  individual  has?  and  havinf^  got  that  knowledge  of  law,  are  we 
to  guage  bis  Ciipacity  to  make  the  law  apply  to  facts  ?  because 
you  must  consider  each  person  under  this  doctrine,  as  you  would 
a  lawyer,  and  you  must  consider  how  far  he  has  that  which  was 
said  to  be  the  talent  of  a  lawyer  by  civilians — I  think  habitus  ap^ 
pUcnndi  leges  casibus  obvenientibus.     He  says,  1  know  the  law, 
but  I  could  not  apply  the  law  to  the  facts  in  my  own  case,  and 
therefore,  I  made  the  same  mistake  which  many  a  lawyer  had 
done  before  me ; — and  therefore,  though  I  knew  the  law,  yet  not 
having  the  faculty  of  applying  it  to  the  facts  of  my  own  case,  1 
paid  the  money,  which  you  now  clearly  shew  me  that  I  ought  not 
to  have  paid ;  therefore,  I  am  entitled  to  condictio  indebiti,  as  the 
Judges  have  said,  in  Carrick  v.  ('arse,  that  it  is  quite  immaterial 
whether  it  is  ignorance  of  the  law  or  of  the  fact.     Now,  these 
absurdities  are  so  gross,  tliat  it  drives  the  counsel  to  the  admis- 
sion, that  there  must  be  some  qualification,  but  I  have  not  been 
able  to  ascertain  what  that  is.     Is  it  to  be  communis  error,  that 
is  to  say,  that  all  mankind  thought  the  law  to  be  so,  till  it  is 
set  right  by  subsequent  decision,  or  a  declaratory  Act  of  Par- 
liament ;  and  that,  whatever  is  done  under  that  impression  is  to 
be  considered  ^gi^  ?     But  that  clearly  will  not  do  here,  for 
that  will  not  fl^Wwff  case;  for  there  was  here  no  common  cr- 
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TOT,  There  was  m  dedaion  in  the  Court  hdoir,  and  that  was 
afterwards  reversed  here ;  but  it  cannot  be  said  to  be  a  CRbe  of 
universal  error,  nor  is  it  a  case  in  which  the  law  was  changed  by 
a  declamtory  act,  or  by  what  is  called  a  judgment  of  law,  that  is 
to  say,  a  judicial  interpretation,  affixed  either  to  a  part  of  the 
common  law,  or  to  a  part  of  the  statute  law.  That  cannot  be 
said  to  be  the  limit  of  the  proposition,  because  a  thousand  cases 
iTiiiy  be  put,  and  among  others,  this  very  case  of  Carrick  v. 
Car>e,  in  which  it  was  said,  that  even  though  he  had  known 
that  the  time  had  elapsed,  still,  if  he  was  ignonmt  of  the  law,  it 
is  immaterial  whether  it  was  the  fact  he  did  not  know,  or  the 
law  he  does  not,  though  it  equally  signifies  from  which  it  is. 
Now,  I  apprehend,  it  is  from  a  view  of  all  these  inconveniences, 
and  the  interminable  mischief  that  would  arise  from  allowing 
tliHt  defence  to  he  set  up — and  the  impossibility  of  affixing  such 
a  qualification  to  the  proposition  of  ignorance  of  the  law  being  a 
sufficient  objection — ^that  our  Courts  here  have  uniformly  laid  it 
down  as  the  rule,  according  to  the  case  which  has  been  referred 
to,  of  Bilbie  v»  Lunley,  and  that  case  in  2d  East,  which  1 
have  referred  to  since  the  argument  began.     It  is  the  old  case 

01  Lowrie  v.  B ,  which  is  the  main  case ;  but  it  appears 

never,  in  Westminster  Hall,  to  have  undergone  any  great  conten- 
tion. Though  it  was  at  one  time  rather  doubted,  it  never  was  de- 
nied, nor  is  there  any  good  decision,  except  a  dictum  which  has 
been  referred  to  at  nin  prhu,  that  can  be  said  to  be  an  authority 
atrainst  this  doctrine,  it  is  in  the  nature  of  what  you  would 
call  an  exception  of  estoppel,  that  a  man  shall  not  be  heard  to 
say,  he  does  not  know  the  law,  inasmuch  as  if  you  allow  him 
to  say,  he  does  not  know  the  law,  you  have  no  certain  rule 
whereby  to  ascertain  whether  he  knows  it  or  not — you  have  no 
means  of  knowing  whether  it  is  a  bona  fide  defence,  or  a  defence 
in  petrimafide^  and  you  have  no  hold  over  persons  as  you  have, 
where  the  only  question  is  as  to  their  ignorance  of  the  iaet  It 
is  subject  to  this  important  qualification,  no  doobt,  that  if  I  al- 
low a  man  to  pay  me  money,  I,  knowing  that  he  is  ignorant  of 
the  law,  and  knowing  that  be  would  not  pay  the  aajpey  if  he 
were  not  ignorant  of  the  law,  and  I  myself  knowing  flr  law,  and 
l>einjfr  accessary  to  gettingf  him  to  piw^  or  getting  some  person 
t<i  niisioform  him  of  the  law,  and  then  getting  payment  from 
Mm  under  that  ignorance,  it  is  clear  in  that  case  it  would  not 
avaU  me,  and  that  the  money  may  be  taken  back  by  an  action 
for  money  had  and  received.— It  has  been  doubted,  whether,  in 
that  case,  a  bill  in  equity  would  not  lie.  There  is  a  ciise  in 
first  Peere  Williams,  which  has  been  much  discussed  lately  in 
the  Court  of  Chancery,  in  which  a  cause  of  that  sore  was  brought 
for  the  refMiyment  of  the  money ;  but  Courts  of  Equity  are  just- 
ly  inclined  against  the  doctrine ;-— but  it  is  clear,  the  money  may 
l>e  recovered  back  at  law,  which  is  so  obtained  by  fraud ; — hut 
tliat  is  quite  a  diiferent  case.  Now,  is  there  any  great  hardship 
in  this?  Is  it  not  the* same  principle  upon  which  the  whole 
doctrine  respecting  ignorantia  Juris  in  criminal  cases  is  founded? 
Can  it  be  said  to  be  a  much  harder  case  for  a  party  to  be  bound 
by  what  he  does  quoad  civUe  effeciumt  that  is,  to  lose  his  money, 
than  it  is  that  he  should  be  bound  quoad  cHminale  effectum,  that 
i«,  to  lose  his  liberty  and  bis  life?  and  yet  no  man  can  be  allowed, 
in  answer  to  a  criminal  charge,  to  get  up  and  say,  I  did  not  know 
the  law. — You  are  bound  to  know  it,  or  which  is  the  same 
thing,  you  shall  be  treated  as  if  you  did  know  the  law.  Cases 
no  doubt  might  be  enumerated,  in  which  the  most  grievous 
hardship  may  have  arisen,  such  as  to  give  the  party  a  claim  to 
the  mercy  of  the  Crown ;  for  example.  Lord  £ldon*s  act  was  to 
take  effect  within  a  week,  and  therefore,  before  it  would  be 
known  in  the  county  of  Kerry,  which  was  a  part  of  the  king, 
dom  where  perhaps  it  was  very  likely  to  be  wanted ;  and  yet, 
by  that  law,  that  which  had  before  been  a  misdemeanour,  would 
become,  on  a  sudden,  a  capital  felony;  and  under  those 
circumstances,  a  man  might  indeed  have  said,  I  live  in  the  county 
of  Kerry,  and  I  did  not  know  that  the  act  had  passed,  but  he 
would,  notwithstanding,  have  been  liable  to  have  been  tried,  and 
be  would  not  have  been  heard  to  say  that  he  did  not  know  the 
liW ;  and  many  laws,  even  for  times  certain,  are  not  known  to 
the  per«^>n^  who  are  most  the  subjects  of  criminal  jurisprudence, 
namely,  the  inferior  classes  of  the  community — they  are  the 
le<ist  likpiy  to  know  of  a  law  that  has  been  passed,  but  they  arc 
never  allo.vtd  to  say  that  they  did  not  know  it.     Wkt,  why  is 


this  ?    Not  that  there  is  not  a  great  hardship^not  that  there  is 
not  a  manifest  natural  equity  in  allowing  them  to  urge  this  plea, 
but  it  is  not  even  allowed  to  be  urged  in  mitigation  of  punish* 
ment,  much  le»s  as  a  defence  to  the  prosecution,  on  accoont  of 
the  interminable  confusion,  and  the  innumerable  mischiefs  that 
would  ari»e,  if  yon  opened  the  door  to  any  such  defence.     But 
are  there  not  mischiefs  of  the«ame  kind  applicable  to  civil  juris- 
prudence, similar  and  parallel  to  the  mischiefs  in  criminal  juris- 
prudence.    There  are  the  mischiefs  that  have  been  pointed  out, 
and  with  reference  to  which  our  Courts  have  he'd,  that  the 
same  principle  applies  not,  as  ^Ir  Justice  Chambre  argues,  up- 
on the  ground,  that  ignamtitia  Juris  non  excusat,  which  is  the 
principle,  as  applied  to  the  cases  of  criminal  jurisprudence — ^but 
it  is  this,  that  no  body  shall  be  allowed  to  say  that  he  does  not 
know  the  law,  because  the  Legislature,  or  the  law  giver,  can 
only  proceed  and  judge — ^he  who  executes  the  laws  can  only  pro- 
ceed upon  one  datum  or  posit ttm — and  what  is  that  po$itu/»i  ? 
That  the  law  is  known  to  the  community,  and  that  he  is  dealing 
with  persons  in  every  case  who  are  cognizant  of  the  kiW'-*that 
the  law  may  be  known  to  every  person,  and  that  the  law  there- 
fore, may  not  mireasonably  be  presumed  to  be  in  fact  known  to 
every  person — ^but  he  cannot  presume  the  fact  to  be  known  to 
every  person.     On  the  contaary,  ignorance  of  the  fact  is  almost 
a  necessary  occurrence  in  many  cases ;  and  therefore,  though 
the  law  may  be  presumed  to  be  known,  the  fact  cannot  be  pre- 
sumed to  be  known.     Upon  these  grounds,  I  cannot  conceive 
how  any  system  of  law  can  exist  in  any  country,  where  many  trans- 
sactionsand  dealings  are  carried  on  between  man  and  man,  and 
where  many  law  suits  arise — I  cannot  conceive  how  the  law  can 
conveniently  be  administered,  if  the  law  is  not  to  be  maintained  in 
this  way.     Then  we  have  the  authority  of  Erskine,  and  we  have 
the  case  of  Carrick  v.  Carse,  and  we  have  also  the  case  of  Stir- 
ling V.  Lord  Lauderdale,  in  which  it  is  reported  ^  condictio  in' 
debiti  sustained  to  one  who  had  paid  errore  juris,**     Now  this  is 
certainly  as  meagre  a  case  as  I  ever  heard  cited,  and  for  aught  I 
know,  if  the  facts  of  that  case  came  to  be  looked  into,  it  might 
not  bear  out  this  conclusion  attempted  to  be  drawn  from  it    At 
all  events,  it  is  a  cate  which  has  very  little  weight  with  me,  be- 
cause I  see  very  little  of  it,  and  when  a  principle  is  manifestly 
dangerous,  and  one  which  cannot  be  followed  without  grievous 
abuses,  which  no  limitations  that  can  be  assigned  to  the  prin- 
ciple, are  in  the  least  likely  to  prevent,  it  would  require  even 
stronger  outhority  than  that  of  Mr  Erskine,  to  induce  me  to 
follow  such  a  principle.     Now,  if  what  is  contended  for  be  the 
undoubted  law,  it  is  a  marvellous  thing  that  there  should  be  no 
cases  in  support  of  it     If  our  forefathers  had  considered  it  the 
law,  it  is  odd  that  it  should  never  be  set  up ;  because  ignorance 
of  law  is  much  more  common  than  ignorance  of  fact     A  poor 
man  is  more  likely  to  pay  money  under  an  ignorance  of  the  law, 
than  under  ignorance  of  the  fact,  inasmuch  as  a  common  m^an  is 
likely  to  know  the  facts  of  his  case,  but  be  might  not  know  the 
law.     Such  a  person  might  very  likely  pay  money  under  igno- 
rance of  the  law,  and  he  would  very  naturally  say  to  his  attor- 
ney,  I  have  paid  the  money  to  such  a  person,  and  his  attorney 
would  say,  you  had  no  right  to  pay  it,-  and  you  have  only  to 
bring  an  action  to  recover  it  back ;  therefore,  it  is  extraordinary, 
that  no  actions  have  been  founded  upon  that  state  of  facts,  which 
is  much  more  likely  to  have  given  rise  to  such  poyments,  and 
therefore  to  have  given  rise  to  these  actions,  than  the  other  case, 
which  is  the  only  case  in  whidi  actions  have  arisen,  namely,  ig- 
norance of  the  fact  It  is  very  marvellous,  that  there  is  hardly  any 
such  thing  to  be  found,  as  an  action  founded  upon  a  payment 
made  under  a  mistake  of  law,  and  it  tends  to  make  me  greatly 
doubt  its  being  the  law  of  Scotland,  as  it  is  now  contended  to 
be.      No  doubt,  one  feels  a  great  disinclination   to  state  any 
opinion  which  goes  against  a  great  authority,  but  it  is  a  great 
comfort  to  find,  that  when  I  look  at  the  facts  of  this  case,  there 
are. so  many  specialties  in  it  as  to  make  it  possible  to  decide  it, 
without  distinctly  and  specially  deciding  this  point.     As  to  the 
plea  of  res  judicata,  that  is  given  up ;   as  to  homologation,  there 
is  no  pretence  for  talking  of  homologation,  because  homolo- 
gation is  by  a  person  who  does  one  act,  which  recognizes  the 
validity   of  another,  and  in  doin;;  which,  he  makes  use  of  the 
other.     Here  there  is  nothing  like  it.     There  is  no  homologa- 
tion of  tho  act  ofpaymcut  in  question.     But  as  to  aci^ulcscence 
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the  case  is  very  strong.  Now,  with  reference  to  what  took  place 
when  this  case  was  before  thiR  House,  upon  a  former  occai>:ion, 
though  I  am  bound  to  entertain  great  respect  for  the  decisions 
of  this  House,  I  might  entertain  some  doubts  about  that  case, 
if  it  were  nowhere  for  decision,  and  I  think  at  least,  it  will  be 
admitted,  that  it  goes  very  far,  that  it  is  giving  the  full  right  to 
Messrs  Dixon,  which  they  had  any  title  to  claim  upon  the  facts 
of  this  case.  He  brings  bis  action  for  monies  paid  by  him  be- 
tween 1815  and  1819,  and  the  Court  orders  those  monies  to  be 
paid  back.  Whv  did  he  not,  at  the  same  time  that  he  set  up 
the  liability  of  the  other  party  to  pay,  from  1814  to  1810,  go 
back  from  1815  backwards  to  1804,  and  ask  for  those  eleven 
years,  as  well  as  the  four  years  which  he  did  ask  for  ?  Is  not 
this  in  the  nature  of  a  state  demand  ?  Is  not  this  one  of  those 
demands  which  are  exceedingly  discouraged,  even  in  a  Court  of 
law,  but  which,  in  a  Court  of  equity,  lie  under  the  greatest  dis- 
credit, and  are  received  with  the  utmost  difficulty  ?  Is  not  this 
lying  by  injurious  to  the  other  party  ?  Is  it  not  preventing  them, 
by  giving  Uiem  no  notice,  from  doing  that  which,  if  they  had  had 
notice,  in  all  probability,  they  would  have  done  ?  Therefore,  in- 
depently  of  the  proposition  that  there  was  here  a  perfect  know- 
ledge of  the  fact,  and  that  ignorance  of  the  law  is  all  that  can 
be  pleaded,  are  not  these  special  circumstances  sufficient,  of 
themselves,  to  make  the  ground,  as  they  were  made,  the  ground 
of  the  decision,  and  the  final  decision  which  was  pronounced  be- 
low ?  Upon  the  whole,  I  caimot  advise  your  Lordships  to  carry 
the  judgment  in  the  former  case  between  Dixons  and  Company, 
one  whole  or  one  half-year  further  than  the  year  1815.  It  is  true 
there  is  no  statute  of  limitations  set  forth.  It  is  true  there  is 
no  limitation  of  six  months,  in  this  case,  that  applies  to  trespass, 
and  it  is  true  undeniablv,  that,  by  the  law  of  Scotland,  a  man 
may  come,  at  the  end  of  forty  years,  as  if  it  were  only  forty  days, 
for  the  repayment  of  money  paid  under  ignorance.  At  the  same 
time,  the  Court  will  always  be  very  astute  to  take  hold  of  any 
means  of  defeating  state  claims  when  they  can  do  it,  without 
violating  any  established  principles  of  law.  Upon  these  grounds 
I  shall  submit  to  your  Lordships,  that  this  decree  should  be 
affirmedt  and  under  the  peculiar  circumstances  of  this  case,  I 
feel  no  disposition  to  affirm  this  decision  with  costs,  or  to  give 
the  costs  in  the  Court  below.  With  respect  to  the  cross  ap- 
peal, there  may  be  some  doubt  with  respect  to  that.  If  there 
ought  to  have  been  no  cross  appeal,  it  may  be  a  question,  whe- 
ther the  present  appellant,  and  respondent  in  the  cross  appeal, 
ought  not  to  have  his  costs  in  the  cross  appeal.    But  having 

f'ven  no  costs,  when  I  move  your  Lordships  to  affirm  the  decree, 
shall  not  move  your   Lordships  that  costs  shall  be  given  on 
either  side. 

Decree  affirmed. 

Appellant's  Authorities.— Ersk.  III.  3,  93;  Bank.  I.  8, 
2.3,  28.  Stiriing  v.  Eari  of  Lauderdale,  ?6th  July  17da 
Carrick  t>.  Carse,  5th  August  1778;  Act  1790.  Bone  v,  Ayr 
Weavers;  Stair,  I.  7.  9;  Ersk.  III.  a  54. 

Respondent's  Authorities. — Haldane  v.  Adamson,  11th  De- 
cember 1804.  Jackson  v.  Macdonald,  5th  July  1811.  Duke 
of  Roxbui^heo.  Duchess  Dowager,  1 7th  February  1815,  Tur- 
ner dd  March  18'20.  Vans  Agnew,  19th  May  182G.  Bilbie, 
r.  Luidey,  2  East.  469.  Farmer  v.  Arunid,  2  Black.  Rep. 
624.  Mann  o.  Stokes;  4  Term  Rep.  561.  Lothian  v.  Hen. 
derson  ;  3  Bos.  and  Puller,  520.  Jerny  v.  Bond  ;  3  Maule  and 
Selw.  378.  Stevens  v.  Lynoke;  12  East.  38.  Brisbane  v. 
Dacres;  5  Taunton,  )43.  Shyrink  p.  Greenwood;  4  Bam.  & 
Cress.  281;  Act  1790  and  1770.  Archibald  Wilson  v.  Dun- 
can  Sinclair,  7th  December  1830;  Scot.  Jur.  Vol.  IIL  No.  & 
Smyth  9.  Pentland,  20th  May  1809 ;  Buller's  Nisi  Prius,  p. 
236.     Gregory  o.  Howard.  III.  Espinasse,  p.  113. 

First  Division. — Spottiswoode  and  Robertson,  Appellant's 
Solicitors. — Richardson  and  Connell,  Respondentia  Solicitors. 

\%th  Sejaember  183K 

Ko.  II. — James  Hunter,  Roughead'b  Trustee,  Appellant^  v. 
IsoBEL  Dickson,  or  Melrose,  Respondent, 

Marriages-Contract — Husband  &  Wife— Separation — Revoca- 
tion-—^ husband  and  vn/e  having  entered  into  a  voluntary  con- 
iraci  of  separation,  and  she  having  renounced  all  her  legal  claims 


for  an  annuity  of£,^  a^year  ;  and  her  husband  being  then  Uforth 
about  ^2700,  andhavittfTfiir/i  possessed  ofahont  JB80()0,  without 
tearing  any  lawful  children,  and  whiU  the  contract  was  unrevA'd 
^—Held,  affirming  the  judgment  of  the  Court  of  Session,  that 
t/ie  consideration  was  grossly  inadequate  /  and  that  the  u}ife  was 
entitled  to  resile  after  her  husband's  death,  and  daitn  her  legal 
provisions  out  of  the  funds  left  by  him. 

The  respondent  was  married  to  the  late  Jame«i 
Roaghead  in  1814 ;  but  as  they  did  not  lire  comfort- 
ably together,  they  soon  consented  to  a  separation. 
A  contract  of  separation  was  accordingly  prepared, 
and  executed  in  April  1815.  By  this  deed,  ttie  re- 
spondent was  taken  bound  to  accept  of  £30  annually, 
in  full  of  all  claims  for  separate  aliment,  board, 
clothes,  or  other  necessaries  which  she  could  demand 
by  law  from  her  husband ;  and  in  full  of  all  right 
which  she  cculd  claim  from  him,  his  means  or  e£PectSy 
or  from  bis  heirs,  executors  and  successors, 

"  either  in  virtue  of  her  Jus  relict/e,  or  in  virtue  of  any  other 
right  or  privilege  to  which  a  lawful  wife  is  entitled  by  law,  or 
otherwise,  all  which  rights  and  privileges,  she,  the  said  Isobel 
Dickson,  hereby  renounces  for  ever." 

The  draft  of  the  deed  was  revised  by  the  respon- 
dent, and  her  brother,  a  farmer.  Two  professional 
men  seem  also  to  have  been  consulted  about  it.  When 
its  terms  were  arranged,  Mr  Roughead  stated,  that 
his  circumstances  were  such,  that  he  could  not  allow 
the  respondent  a  larger  annuity.  At  that  time,  how- 
ever, it  appeared  by  a  report  in  process,  that  his  free 
funds  amounted  to  £271 1,  8.  4 ,  and  he  had  consider- 
able  expectations  from  rich  relations.  In  April  1822, 
he  succeeded  to  his  brother  John's  property,  which 
amounted  to  £5143,  and  which,  along  with  his  own 
funds,  at  February  1824,  when  he  died,  increased  to 
about  £8696,  3.  2.  He  left  no  lawful  children. 
After  Mr  Honghead*s  death,  the  respondent  brought 
the  present  action  against  the  appellant,  his  trus- 
tee, for  her  proportion  of  his  means  and  estate,  in 
name  of  terce  and  jus  relicts.  The  respondent 
pleaded — I.  That  she  was  entitled  to  her  terce 
and  jus  relicta,  and  legal  provisions  from  the  sue-- 
cession  of  her  late  husband. — II.  That  the  deed 
of  separation  could  not  in  law  regulate  the  rights 
or  interests  of  the  parties,  except  during  the  separa- 
tion, and  is  revocable  ^itoad  ultra,  as  a  donation  inter 
virum  ei  uxorem* — III.  Tbat  under  the  circumstances 
in  which  it  was  executed,  supposing  it  otherwise  valid 
and  effectual,  the  pursuer  is  entitled  to  redress,  under 
the  authority  of  tne  decision,  Palmer  v.  Bonnar  and 
Others,  25th  January  1810— Fac.  Coll.  No.  276. 
Answered — 1.  The  pursuer  is  not  entitled  to  her  le* 
gal  provisions  from  the  succession  of  her  late  bus  • 
hand,  having  expressly  renounced  the  same. — 11. 
The  post-nuptial  contract  deliberately  entered  into  be- 
twixt the  parties,  settling  their  interests  upon  the 
dissolution  of  the  marriage,  was  not  revocable  at  any 
time,  not  having  been  unequal  at  its  date.  Suppos- 
ing the  deed  revocable,  in  so  far  as  it  contained  a 
contract  of  separation,  it  was  not  revocable,  in  so  far 
as  it  settled  the  interests  of  the  parties  subs^equent  to 
the  dissolution  of  the  marriage. — III.  Supposing  the 
deed  to  have  been  revocable  in  toto  during  the  sub- 
sistence of  the  marriage,  yet,  having  been  acted  upon, 
and  homolomted  during  the  whole  course  of  the  mar- 
riage, andliD  intention  to  revoke  having  been  indica- 
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ted  by  any  of  the  parties,  it  was  not  competent  to  re- 
voke it  i^ter  the  dissolution  of  the  marriage.  The 
Coart,  on  Ist  February  1827,  pronounced  this  judg- 
ment : 

«*  The  Lords,  upon  report  of  Lord  Meadowbank,  and  having 
advised  the  mutual  revised  cases  for  the  parties,  and  heard  parties* 
procurators  thereon — Find  that  the  pursuer  is  not  bound  by  the  con- 
tract of  separation  within  mentioned,  and  repel  the  defence  found- 
ed thereon,  and  find  that  she  is  entitled  to  her  legal  provisions,  as 
the  widow  of  James  Roughead,  deceased ;  remit  to  the  Lord 
Ordinary  to  bear  parties,  and  to  decide  upon  the  amount  of 
these  provisions,  and  to  proceed  further  in  the  cause  oa  accords : 
Find  the  defender  liable  in  the  expenses  hitherto  incurred ;  ap- 
point an  account  to  be  given  in,  aud  remit  it,  when  lodged,  to 
the  Auditor  to  tax,  and  report.** 

This  interlocutor  was  followed  up  by  several  others 
as  to  (lie  amount  of  the  respondent's  claim.  Hunter 
then  appealed,  pleading^ — I.  The  judgment  of  the 
Court  of  1st  (signed  2d)  February  1827,  upon  which 
all  the  subsequent  interlocutors  depend,  was  altogether 
unauthorised  by  the  form  of  the  action  in  which  that 
jtt<lgment  was  pronounced.-*! I.  There  were  no 
grounds  whatever  for  holding — ^that  the  respondent 
was  not  bound  by  the  contract — that  there  was  any 
thin^  so  unequal  in  its  provisions  as  to  entitle  the  res- 
pondent to  set  it  aside  after  the  death  of  her  husband 
•—or  that  there  was  any  concealment  as  totheamount  of 
the  husband's  funds  at  the  time  the  transaction  was  en- 
tered  into. — III.  The  Court  below  has  awarded  a  large 
sum  of  interest  against  the  appellant,  not  merely  at  an 
exorbitant  rate,  but  without  any  authority  from  the 
summons  to  award  any  interest  whatever.  Answer- 
ed— 1.  The  comparison  of  the  provisions  made  for 
the  respondent  in  the  deed  of  separation,  and  the 
legal  provisions  in  room  of  which  these  conventional 
provisions  were  accepted,  must  be  made  according  to 
the  amount  of  the  funds  of  the  deceased  at  the  time 
of  hia»  death,  at  which  time  these  leg^l  provisions  first 
became  due,  and  were  or  could  be  exigible. — II. 
Whether  the  comparison  of  the  leg^al  and  conventional 
provisions  be  maJc  according  to  the  state  of  the  funds 
possessed  by  the  deceased  at  the  time  of  the  contract, 
or  at  the  time  of  his  death,  the  respondent  is  not 
bound  to  hold  bv  these  provisions,  since  the  transac- 
tion was  unequal,  unfair,  and  irrational.— III.  The  ob- 
jections to  the  report  of  the  accountant  are  incom- 
petently stated  by  the  appellant,  after  being  waived 
or  abandoned  in  the  Court  below ;  aud  they  have  no 
foundation  in  law  or  equity. 

Lord  Chancetlor.-^yij  Lords,  I  take  it  that  in  this  case,  ap- 
plying the  Scotch  law — (which,  as  it  appears  tome,  is  not  doubt- 
ed nor  disputed  on  either  side  in  ar^gument) — in  applying  the 
Scotch  law  to  the  facts  in  question,  between  this  widow  and  the 
executors  of  the  estate  of  her  deceased  husband,  we  may  ad- 
mit, that  i^  on  the  ground  of  fraud,  (of  dolus  in  subslanlialUtu4) 
—of  fraud  having  given  ground  and  rise  to  the  contract,  it  had 
been  sought  to  set  aside  this  arrangement  between  these  mar- 
ried persons,  it  ought  to  have  been  done  by  an  action  framed 
for  that  purpose,  and  suited  to  accomplish  the  object  of  the  par- 
ty: That,  therefore,  is  a  principal  and  substantive  ground 
(setting  out  of  view  of  the  Court  this  contract),  which  was 
urged  in  defence  of  the  executorF,  the  representatives  of  the 
hufiband,  and  that  is  used  against  the  claim  of  the  woman  to  her 
legal  rights.  The  fraud  cannot  be  taken  as  the  principal  and 
substantial  ground,  but  that  inadequacy  of  consideration  alone 
can,  in  this  mode  of  setting  op  the  objection  to  the  esntract,  be 

Vow  IV. 
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brought  competently  within  the  cognizance  of  the  Court,  and 
within  the  ground  of  their  decision.     The  reason  why  inade- 
quacy of  consideration  may  be  made  a  ground  of  exception,  if 
an  exception  were  taken  agniiist  the   contract  (as  is  the  case 
here),  supposing  that  contract  (as  happens  here)  is  to  be  set  up 
in  defence  against  the  chiim  ef  the  widow,  the  reason  why  it 
is  competent  for  the  decision  of  tlic   Court,  and  a  ground  for 
its  decision  on  the  question,  without  an  action  to  reduce  the  in- 
strument, appears  to  me  to  be,  that  donations  between  husband 
and  wife  during  coverture,  are  in  their  nature  revocable  by  either 
party,  at  any  time,  even  after  coverture  is  determined ;  and  where 
a  contract  has  been  made  (whether  for  separation  in  one  branch 
of  it,  or  a  release  of  legal  rights,  coupled  with  the  other) — where 
a  contract  has  been  made  on  a  consideration  which  is  grossly  or 
glaringly  inadequate,  that  contract,  at  the  least,  quoad  exccssuntf 
is  to  be  taken  to  be  gratuitous,  and  to  fall,  on  the  principle  that 
a  donatio  inter  virum  el  uxorem  is  revocable  by  either  party. 
It  has  been  said,  the  contract  of  separation  shall  not  be  put  an 
end  to,  except  during  coverture  ;  for  in  order  to  put  an  end  to 
that  coverture,  the  party  seeking  to  revoke,  tendering  himself 
or  herself  to  revoke,  mu<;t  tender  also  himself  or  herself  to  the 
matrimonial  duties,  by  offering  to  adhere.     No  doubt,  while  the 
marriage  subsists,  (hat  is  perl^ectly  undeniable  as  regards  the 
contract  of  separation ; — it  cannot  be  determined  unless  iu  that 
manner,  and  on  this  condition.     But  it  is  impossible  to  deny, 
on  the  authority  of  the  cases  to  which  we  are  referred,  and  even 
in  what  appears  to  be  assumed  is  the  law  in   the  strongest  r-use, 
for  that  contention  on  the  part  of  the  appellants  with  which  I 
am  now  dealing — I  mean  the  case  of  Bonnar  in  the  year  1810, 
which  deserves  the  greatest  consideration ;  because  not  only  had 
it  undeiigone  much  argument  at  the  Bar,  and  upon  the  Bench~~ 
the  Bench  being  divided  upon  the  question — but  principally,  be- 
cause among  the  majority  who  gave  that  judgment  (a  judgment 
very  fully  reported  in  the  Collection)  is  to  be  found  the  venerable 
name  of  the  late  Lord  President  Bl<iir  ; — it  is  clearly  assumed, 
that  even  on  the  question,  if  a  determination  of  the  consent  af- 
ter the  decease  of  one  of  the  parties  had  determined  the  mar- 
riage-contract, it  was  assumed  by  the  Court,  with  the  President 
at  the  head  of  those  who  assumed  it,  tliat  if  the  consideration 
was  grossly  inadequate  (which  is  the  phrase),  then  it  is  revoc> 
able,  notwithstanding  the  determination  of  the  life ;  and  your 
Lordships  will  find  nearly  the  same  doctrine   running  through 
the  cases  which  bear  on  this  view  of  the  matter.     Then,  my 
Lords,  the  question  reduces  itself  in  this  case  to  one  of  fact ; 
but  in  order  to  a8cert<iiii   whether  there  is  inadequacy  in  regard 
to  con(>iderution,  and  which  the    Court  seem  mainly  t9   have 
pressed,  another  question,  and  that  of  law  and  not  of  fact,  is  to 
be  determined,  namely,  whether  the  consideration,-  in  respect 
and  in  comparison  wiih  the  right  surrendered  by  one,  is   to  be 
compared  with  those  rights,  and  the  amount  and  value  of  those 
rights  surrendered  at  the  date  of  the  contract  executed,  or  at 
the  determination  of  the  matrimonial  contract — thut  is  to  say,  at 
the  death  of  the  husband.     I  was  at  first  inclined  to  think,  on 
general  principles  (for  no  doubt  in  other  chscs  it  would  be  so), 
that  the  consideration,  to  be  compared  witli  the  value  to  be  given 
up,  was  to  be  taken  at  the  value  at  the  date  of  the  contract,  and 
not  at  any  subsequent  time.    But  I  am  satisfied  now  by  the  case 
decided  on  the  authority  of  the  Lord  Justice- Clerk,  and   that 
recent  case  not  dissented  from  by  his  brethren  ;  but  I  am  more 
satisfied,  from  the  reason  of  the  thing,  that  there  is  a  peculiarity 
in  consequence  of  the  iixevocable  nature  of  the  marriage-con- 
tract,  and  that  in  those  donations  {quasi  contracts  for  inadequate 
consideration,  as  they  are  held  to  be  in  Scotch  law),  by  the  rea- 
son of  the  thing,  and  upon  the  plainest  principle,  you  are  to 
have  regard  not  merely  to  the  date  of  the  contract,  but  also  to 
the  last  period  at  which  it  is  admitted  ;  on  the  other  hand,  they 
may  have  validly  put  an  end  to  the  donation  or  contract  of  se- 
paf  ation,  with  all  its  incidents  and  consequences,  at  the  last  pe- 
riod, namely,  the  decease  of  the  husband.     Because,  if  this  is 
to  be  taken  as  revocable,  as  it  is  admitted,  it  is  clearly  revocable-* 
stante  mairimonio  clearly  revocable — up  to  the  last  hour  of  mar- 
riage :     That  is  admitted.    Well  then,  if  it  continues  so  long 
revocable,  may  we  not,  as  the  Court  seems  clearly  to  have  con* 
sidered  in  that  caee  last  cited  in  1 729 — may  we  not  most  fairly 
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1  nd  consistently,  and  on  that  very  principle  of  its  revocable  na- 
ture, assume,  that  as  long  as  it  continues  unrevoked,  it  is  to  be 
regarded,   not  as  a  contract  executed  and  finally  made  at  the 
period  from  which  it  is  stipulated  and  agreed  to  be  performed, 
and  to  be  done  after  that,  but  as  a  contract  going  on  from  day 
to  day,  inasmuch  as  any  party  might  determine  it  at  a  moment's 
warning  ;  and  it  is  admitted  by  all  the  authorities  tacitly — it  is  so 
said  by  Erskine,  tacitly  as  well  as  expressly.     It  is  not  to  be 
taken  as  a  contract  perpetually  renewing,  to  which  the   par- 
ties are  perpetually  giving  their  assent  by  their  silence,  and 
not  revolting  it,  just  as   they  might  at  any   moment,  if  they 
chose  to  revoke  it — silently  revoke  it — either  expressly  or  ta* 
fitly  revoke  it,  either  by  a  deed  of  revocation,  or  by  notice  to 
the  party,  amounting  to  an  express  revocation,  or  by  doing  some 
other  thing  materially  and  manifestly  inconsistent  with  the  duty 
imposed  by  the  contract ;  if  so,  we  are  to  take  the  widow,  who 
has  now  become  the  wife  of  the  respondent,  as  standing  in  this 
situation.  She  might,  at  any  moment,  have  given  notice  to  re- 
voke—(and  so  might  the  husband  to  the  wife) — have  gone  up  to 
the  death-bed  of  her  husband,  and  she  might  have  said,  I  am 
willing  to  adhere,  let  there  be  an  end  of  this.     If  she  abstained 
from  doing  so,  she  did  so,  having  regard  to  the  state  of  circum- 
stances at  the  death  of  her  husband,  just  as  much  as  she  had 
done  in  the  contract  with  regard  to  the  state  of  circumstances 
at  the  date  of  executing  that  contract.     Then,  is  not  that  state 
of  his  circumstances,  in  comparison  with  the  consideration  which 
she  gave  for  her  release  of  all  her  le^  rights  under  the  marriage- 
contract,  to  be  taken,  not  merely  with  a  view  to  the  date  of  the 
contract  itself,  when  she  may  have  been  supposed  to  have  com- 
pared them  together,  but  also  with  a  view  to  the  death  of  her 
husband,  inasmuch  as  she  had  a  clear  and  unquestioned  right  to 
have  taken  them  into  consideration  ;  and  if  she  had  chosen,  upon 
that  consideration,  to  have  determined  that  separation  in  that 
contract,  she  no  doubt  did  not  take  them  into  her  sufficient  con- 
sideration ; — she  no  doubt  was  prevailed  upon,  either  from  fear 
of  her  husband  requiring  her  to  adhere  and  come  back  again,  or, 
for  some  other  reason  (so  the  law  presumes,  which  has  made 
so  great  an  exception  to  this  and  other  contracts),  she  clearly 
did  not  take  into  her  consideration  that  inadequacy ;  but  that  is 
the  very  thing  ^that  want  of  consideration)  which  the  provisions 
of  the  law  are  intended  to  protect  her  against ;  and  if  they  are 
intended  to  protect  her  against  undue  consideration  and  bland- 
ishments— ^to  protect  the  husband  against  the  wife's  blandish- 
ment—>and  to  protect  the  wife  from  the  effects  of  the  husband's 
tyranny  or  his  blandishments  (for  I  suppose  that  blandishments 
are  not  to  be  taken  to  be  confined  to  one  sex  only,  one  had 
both  fears  and  blandishments,  the  other,  as  the  saying  is,  force 
and  blandishments,  in  lieu  of  all  force,. and  of  all  offensive  and 
defensive  weapons),  still  thelaw  protects  her  against  his  influence, 
and  protects  both  parties  against  the  influence  of  each  other. 
But  seeing  that  there  is  a  consideration  which  is  inadequate,  the 
law  will  raise  a  presumption  that  the  influence  was  in  point  of 
fact  exercised,  and  tUerefore,  that  that  was  a  contract  revoked 
under  that  influence,  and  therefore  not  binding — that  contract 
being,  up  to  the  last  moment  of  the  existence  of  the  parties,  of 
a  revocable  nature.   For  these  reasons,  I  strongly  incline  to  agree 
with  the  view  taken  by  the  Lord  Advocate  in  lus  reply,  and  by 
the  Lord  Justice- Clerk  in  1829,  that  the  time  when  you  are  to 
compare  the  husband's  circumstances  with  the  annuity  he  gave 
to  his  wife,  is  not  that  period  only,  when  it  is  admitted  he  had 
^2700 — i!  1200  of  which  was  investedin  heritable  security — out 
of  which  she  would  have  had  a  third  in  her  life,  though  that  is 
not  very  distinctly  stated ;  taking  it  at  .£2700,  it  would  have 
given  her  (there  being  no  children)  a  right  to  half  the  amount, 
about  ^€1300  or  ;€1400  ; — we  are  not  to  take  it  when  he  had 
only  so  much,  but  at  the  time  when  it  had  amounted  (by  the 
succession  to  his  brother)  to  somewhere  about  j£7000  or  j£8000. 
Now,  is  it  not  a  grossly  inadequate  consideration  for  this,  that 
he  should  have  given  her — he  had  at  first  wished  to  give  her 
only  .£20,  but  he  was  made  to  screw  himself  up  to  ^30, — is  it 
not  a  grossly  inadequate  considemtion  for  this,  that  he  should 
give  her  £90  ?  Is  not  ^30  a  grossly  inadequate  consideration 
for  abandoning  that  claim  ?  I  say  it  is  an  inadequate  considera- 
tion— a  consideration  of  the  most  glaring  inadequacy^  as  regards 
the  X8000,  at  the  period  I  incline  to  think  you  ought  to  take  it. 


I  do  not  know  whether  the  Court  of  Session  took  it  at  the  one 
period  or  the  other,  except,  as  I  may  presume  from  a  former  case, 
which  seems  to  be  synonymous,  as  far  as  the  statement  of  the 
Lord  Justice- Clerk  goes— except  so  far  as  that  goes,  I  have  no 
reason  to  know  at  which  period  the  Court  would  compare  it, 
but  I  think  it  was  inadequate,  and  greatly  and  glaringly  inade- 
quate, even  if  you  take  the  period  of  the  execution  of  the  con- 
tract, for  which  this  woman  was  to  give  up  (the  man  being  at  a 
very  advanced  period  of  life)  the  half  of  ^2700  for  the  annuity 
of  £dO  a-year.     I  think  it  is  inadequate,  in  regard  to  the  com- 
parison instituted  only  at  the  period  of  the  date  of  the  contract. 
It  is  true,  that  if  a  better  security  had  been  given,  ^30  would 
have  been  adequate,  and  it  is  equally  certain,  as  any  of  the  pro- 
positions I  have  stated,  that  the  husband  might  have  put  away, 
so  as  to  avoid  her  Jiu  relicia  eflectually  (for  he  is  not  bound  to 
keep  money  tied  up,  except  that  part  of  it  which  was  heritably 
secured,  any  money  that  had  been  vested  in   trustees).     But 
there  is  no  such  thing  here.     It  is  dear  that  she  was  just  as  un- 
certain, and. exposed  to  just  as  great  a  risk  in  getting  the  ^30, 
as  she  would  have  been  if  she  had  not  made  the  contract,  and 
retained  her  right  to  the  moiety  of  the  ^£2700  or  the  ;£8000. 
There  was  no  better  security — no  money  was  vested  in  trustees, 
and  there  were  no  creditors.  She  was  exposed  to  the  risk,  whether 
she  could  come  in  at  all,  which  might  cause  a  great  doubt;  at  all 
events,  if  he  were  a  bankrupt,  she  would  only  get  merely  so 
many  shillings  in  the  pound  for  her  jC30  (and  she  would  have 
had  to  calculate  how  much  would  amount  to  ^30),  or  so  many 
shillings  in  the  pound  as  would  be  her  proportion  with   other 
creditors ;  but,  on  these  grounds,  it  appears  to  me  the  Court  of 
Session,  which  decided  this  case,  decided  it  rightly,  in  my  hum- 
ble  judgment.     With  respect  to  the  other  point,  which  rather  ap. 
plies  to  the  question  of  costs,  though  a  bad  reason  may  have 
been  given  for  the  j  udgment,  yet,  if  there  is  a  good  reason,  that 
is  no  ground  for  reversing  the  judgment — I  s^ude  to  the  con- 
cealment of  the  funds  of  the  husband  at  the  time  the  contract 
was  entered  into.     In  the  view  I  take  of  this  case,  whatever  it 
might  have  been  as  to  that  as  a  ground  for  reduction,  thinking 
there  is  not  a  competent  consideration  (and  this  part  of  the 
question,  taken  by  itself,  cannot  spoil  the  effect  of  the  other,  that 
is  quite  clear),  I  greatly  doubt  whether  it  was  made  a  substun- 
tive  (a  separate  ground  it  was),  but  whether  it  was  made  a  Mib- 
stantive  ground,  and  whether  it  was  not  taken  as  rather  illus- 
trating the  impolity  of  the  provision,  and  shewing  that  it  was 
grossly  unequal, — she  would  never  have  thought  of  entering  into 
it,  if  it  had  not  been  for  her  coverture,  if  she  had  bad  a  thorough 
knowledge  of  his  circumstances.     I  should  have  been  better 
pleased,  perhaps,  if  it  had  not  appeared  in  the  judgment — indeed, 
It  is  not  part  of  the  judgment,  it  is  merely  the  learned  reporter's 
note.     We  are  in  want  of  every  thing  that  would  give  distinct 
and  clear  information  as  to  the  ground  on  which  that  judgment 
was  pronounced,-^we  have  not  a  single  statement  of  what  any 
one  said ;  but  this  is  to  be  observed  in  favour  of  what  I  say,  it 
did  not  probably  enter  into  the  minds  of  the  learned  Judges,  in 
disposing  of  the  question,  finding  it  very  little  urged  by  the  pur- 
suer, and  never  once  mentioned,  as  I  can  see,  by  the  defender,  in 
any  part  of  the  argument.     I  do  not  find  the  least  allusion  to  it 
by  the  defender ;  and  as  it  is  very  little  mentioned  by  one  party, 
and  not  at  all  by  another,  I  take  it  for  granted  this  shews  it  was 
not  ignorance  they  relied  on  in  the  Court  below.     Upon  those 
grounds,  I  am  disposed  to  move  your  Lordships  that  the  inter- 
locutor here  be  affirmed  ;  and  I  think  (considering  what  clearly 
may  be  taken  into  view  as  to  the  question  of  costs,  whatever 
you  do  with  respect  to  the  inadequacy  of  the  consideration), 
taking  the  state  of  the  fund  at  the  period  when  it  is  to  be  oper- 
ated upon,  by  virtue  of  your  Lordships'  judgment  affirming  tho 
judgment  of  the  Court  below,  notwithstanding  the  observations 
that   have  been  made  by  the  Counsel  for  the  appellant,  not 
knowing  the  rationes  decidendi  of  the  judgment — taking  the  whole 
of  the  circumstances  into  consideration,  and  recollecting  that 
she  gets  now,  not  in  proportion  to  what  the  husband  had  at  the 
time  of  the  contract,  but  in  proportion  to  what  he  had  at  the 
time  it  is  to  be  operated  upon  by  the  judgment,  I  am  not  dis- 
posed to  move  your  Lordships  that  any  costs  should  be|[iveu. 

Jadgment  affirmed,  without  costs. 
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Appellant*^  Authoritie.s.~Gibb  ti.  Millar;  M.  6116.     Mac- 
gregorv.  Macgrcgor*8  Creditors,  22d  Jimimry  1820. 

Respondent's  Authorities M'Deannid  v.  M'Dearmid,  ^c. 

17th  May  1826.  Hardie  v.  Cannan.  23:1  February  182-3. 
Bell's  Com.  I.  p,  648,  5th  Edit.  Palmer  r.  Bonnar,  25th 
Ja»a.iiy  1810.  M'Dearmid  p.  M'Dearmid.  u/  supra.  Giy- 
wood  V.  Gaywood's  Trustees,  3d  June  1828;  Ersk.  I.  6.  18. 
Hank.  I.  5.  99.  Earl  of  Eglinton  v,  his  Lady;  M.  6151. 
Cr.inimond  v.  Allan,  4th  January  1757.  Lawson  v,  M'(/ulloch, 
28th  Novem!)er  1797.  Scott  and  Others  v.  Cnuistoun  and 
Husband,  10th  Auffiist  1776.  M'Lellun  v.  Heirs  of  Hiithorn, 
22d  December  1 75a  Stewart  v,  Mitchell,  22d  November 
1 769.     Palmer  v.  Bonnar,  vt  supra. 

First  Division.  —  Lord  Meadowbank,  Ordinary. — Spottis- 
woode  and  Robertson,  Appellant's  Solicitors.— John  Macqueon, 
R<»5ponJent's  Solicitor. 

2Ut  September  1B3L 

No.  12. — William  M*Donald,  ApjteUanl,  v,  Mackie  & 

Company,  Rcsp  mdcnis. 

Process — Relevancy — Jury  Cause — Damages — A  person  having 
raised  nn  action  against  a  Company,  employed  by  him  to  furnish 
pipes  for  supplying  his  house  vfilfi  water,  concluding  /or  repays 
menl  of  the  iuois  paid  to  account  of  the  price,  in  respect  of  the 
insujjijiency  of  the  work,  and  fur  damages;  and  having  stated 
the  fads  ot  which  he  founded  in  his  summons  and  condescen- 
dence, which  the  defenders  expUcitiy  and  articulately  answered'-^ 
Held,  reversing  thejuslgment  qflhj  Court  of  Session,  that  it  wis 
too  late  thjrenfier  to  deny  the  relevancy  of  the  fads  condescended 
oH'^atiil  case  remitted  to  the  Court  of  Session,  with  instructions 
to  direct  an  issue  to  be  framed  to  try  the  question. 

The  appellant  raised  the  present  action,  setting 
forth  in  suDstance,  That  wishing  to  supply  his  house 
of  St  Martins  with  water,  he  contracted  with  the  re- 
spondents to  execute  the  work,  and  furnish  pipes 
for  the  same,  of  proper  materials,  and  in  a  sufficient 
and  workmanlike  msinner :  That  the  respondents 
having  thus  undertaken  the  work,  proceeded  in 
tbe  execution  of  it;  and  that  every  thing,  from 
first  to  Jast,  was  done  exclusively  under  the  di- 
rection of  them  or  their  workmen  :  That  the  respon- 
dents* operations  being  completed,  it  was  discovered 
that  the  pipes  laid  by  them  were  totally  inefficient  for 
the  purpose  which  had  been  in  view :  That  at  no  time 
did  they  furnish  a  sufficient  supply  for  the  appellant's 
house,  although  there  was  no  want  of  water  at  the 
fountain-head ;  and  that  on  many  occasions^  and  for 
long  periods  of  time,  they  ceased  to  work  at  all,  and 
the  appellant's  family  were  left  wholly  without  water, 
except  such  as  they  were  forced  to  procure  by  other 
meanit :  That  after  repeated  complaints,  the  respon- 
dents endeavoured  to  account  for  the  failure  of  their 
work  by  attributing  it  to  the  want  of  fall  or  descent 
from  the  fountain-head  to  the  house.  But  even  had 
this  been  the  case,  the  blame  would  still  entirely  have 
lain  with  the  respondents,  for  "  the  fountain  was  built, 
and  a  cut  made  in  the  line  and  direction  pointed  out 
and  ordered*'  by  themselves  or  their  foreman :  That 
various  attempts  were  made,  or  pretended  to  be  made, 
by  the  responaents  to  remedy  the  defects  and  inefficiency 
of  their  first  work,  and  they  from  time  to  time  amused 
the  appellant  with  the  strongest  assurances  that  every 
thing  woold  yet  do  well ;  in  consequence  of  which 
they  succeeded,  not  merely  in  gaining  time,  bnt  in  im- 
petrating  payments  from  the  appellant  to  account, 
until  the  price  of  their  work  was  nearly  paid  up: 
That  subsequent  to  this,  the  appellant  could  not  g('t 


the  respondents  to  (lv»  unythiuti;,  mi, I  they  having  at 
last  declared  that  liitty  <:osild  do   nothing  further  to 
remedy  the  evil,  and  that  the  appellant  might  employ 
whom  he  pleased,  he  ultimately  was  obliged  to  call  ill 
another  tradesman,  when  it  was  discovered  that  the 
pipes  laid  by  the  respondents  were  of  insufficient  ma- 
teri.ils  and  bad  quality — that  in  consequence,  great  part 
of  the  water  escaped  through  numerous  pores  in  the 
metiil,  and  that  this,  even  independently  of  the  unskil- 
fulness displayed  by  the  respondents  in  thelayingof  the 
pipes,  was  a  main  "  cause  of  the  water  notcoming  to  the 
house  :**  That  the  appellant  insisted  that  the  respon- 
dents should  remove  the  defective  pipes,  and  either 
replace  them  by  others  of  a  sufficient  and  workman- 
like description,  making  reparation  to  the  appellant 
for  the  damage  which  he  had  sustained  in  the   mean- 
time, or  failing  their  doing  so,  that  the  appelLuit  hiti!- 
self  should  be  entitled  to  follow  out  the  proper  reme- 
dies for  his  own   benefit,   the   respondents  relieving 
him,  both  for  the  time  past  and  for  the  future,  of  all 
loss  and  damage  to  which  their  improper  and   ui- 
workmanlike  proceedings  hatl  exposed  or  might  ex- 
pose him  :    That  another  workmnn  *•  having  stopped 
with  solder  the  different  holes  in  the  pipes,  and  repair- 
ed the  air-cocks,  and  the  air  having  been  expelled,  the 
water  once  more  flowed  abundently  into  the  cistern, 
but  from  what  has  been  already  stated,  it  is  evident 
that  this  supply  may  be  bnt  temporary  :"  That  the  ap- 
pellant  made  various  payments  to  account  of  the  work. 
The  summous  concluded— I.  For   exhibition  of  ac- 
counts.— II.  For  removal  of  the  pipes. — III.  For  re- 
payment of  the  £300  paid  to  accodnt ;  and  1 V.  for 
£200  of  damages,    &c.      Condescendences   and  an- 
swers were  lodged,  in  which  the  whole  facts  on  both 
sides  were  fully  gone   into.     In  the    pleas   annexed, 
the  appellant  pleaded.  That  the  defenders  were  bound, 
not  only  to  furnish  good  and  sound  materials  fur  the 
work  which  they  imdertook  to  perform,    but  also  to 
complete  that  work  in  a  proper,  sufficient,  and  work- 
manlike manner ;  and  having  failed   in  both,   or  ono 
or  other  of  these  particulars,  they  are   liable   to    tlio 
pursuer  in  damages,  and  to  repair  the  loss,  injury, 
and  inconvenience  which  he  has  sustained,  or  may  sus- 
tain, either  through  the  original  defects  in  the  mate- 
rials furnished,  or  in  consequence  of  the  negligent  or 
unskilful  manner  in  which  the  work    was  performed. 
The  respondents,  on  the  otherhand,pleaded— I.  The  pur- 
suers case,  as  contained  in  his  summons,  and  still  more 
as  explained  in  his  condescendence,  is  utterly  irrelevant 
to  support  the  1st,  2d,  and  3d  conclusions  of  the  sum- 
mons.— II.  It  is  equally  irrelevant  to  sustain  the  4th 
conclusion  of  the  summons,  ut  so  far  as  respects danni- 
ges,  or  a  solatium, — III.  The  pnrsuer  is  precluded  from 
insisting  in  all  or  any  of  the  conclusions,  not  only  by 
his  having  made  payments  to  the  defenders,  to  sucli 
an  amount,  during  the  progress,  and  after  the  com- 
pletion of  the  contract  between  the  parties ;  but  even 
more  strongly  by  his  subsequent  transactimis  with 
another   workman;  nod  by   that  person's  extraordi- 
nary interference  with  the  defenders'   workmanship, 
without  either  their  consent,  or  the  authority  of  a  court 
of  law. — Cases  were  afterwards  lodged,  on  advising 
which,  the  Coiut,  on  9th  March  1830, 
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"  Find,  that  in  tbe  special  circumstances  set  forth  in  the  sam- 
mons  and  other  pleadings  of  the  pursuer,  there  is  no  relevant 
ground  for  a  claim  of  damages  against  the  defenders,  which 
ought  to  be  remitted  to  the  Jury  Court :  Sustain  the  defences; 
assoilzie  from  the  conclusions  of  the  summons,  and  decern : 
Find  expenses  due  to  the  defenders,  the  account  to  be  given  in, 
taxed,  and  reported  on  in  common  form." 

Mr  McDonald  appealed,  pleading  as  an  additional 
reason,  That  if  the  appel1ant*«t  statement  on  the  record 
be  true,  the  judgment  of  the  Court  below,  assoilzieing 
tbe  respondents,  is  untenable  ;  and  the  appellant  being 
prepared,  and  having  offered  to  establish  its  truth  by 
competent  evidence,  the  justice  of  the  case  entitled 
bim  to  be  let  into  such  proof,  and  tbe  Court  ought, 
as  in  other  questions  where  there  is  disputed  matter  of 
fact,  to  have  remitted  the  cause  for  trial  in  the  Jury 
Court.  IMackie  and  Co.  urged  the  same  reasons  as 
in  tbe  Court  below. 

Lord  Chancellor, — My  Lords,  it  appears  to  me,  that  notwith- 
standing all  the  advantages  of  Jury  trial  in  Scotland,  instead  of 
its  being  a  blessing  to  the  inhabitants  of  that  country,  they  will, 
en  the  contrary,  have  to  curse  us  for  having  given  them  Jury 
trial,  if  the  Jury  trial  is  to  lie  so  dispensed,  and  if  the  system  of 
the  Courttt  auxiliary  to  the  Jury  process  is  to  be  so  administered, 
as  it  appears  to  have  been  in  this  case ;  for  here,  instead  of  hav- 
ing fit  once  a  short  answer,  ndmitting  or  denying  the  fact  alleged 
in  tilt-  summons  and  c>tndisccn(i(.'iu'e,  they  have  gone  into  all  the 
statements  of  the  case  on  both  sides.    Not  only  has  the  plaintiff 
stated  that  there  was  a  contract  made,  and  that  the  contract  was 
broken  to  his  damage,  which  is  all  that  be  ought  to  have  done ; 
and  not  only  has  tbe  other  party  said  that  the  contract  was  not 
made,  and  if  made,  was  not  broken,  and  then  left  it  to  the 
Court  to  try  the  fact  that  was  disputed — but  another'  and  very 
different  course  has  been  taken,  namely,  that  the  pursuer  has  al- 
leged every  one  particular  fact  and  circumstance  which  ouglit  to 
have  been  made  the  evidence  to  support  bis  averment ;  — he  hat 
averred  his  whole  evidence  by  pleading  in  tbe  course  of  tbe 
summons,  (and  an  argumentative  summon8>  and  an  argumentative 
condescrendence  it  is  from  the  beginning  to  the  end) ;  and  the 
defender,  on  the  other  hand,  has  pleaded  every  one  circumstance 
in  evidence,  and  every  one  matter  of  fact  from  which  a  conclu- 
sion might  be  drawn,  either  directly  or  by  implication,  impeach, 
ing  the  claim  of  the  plaintiff  to  recover  against  him.     Then  the 
whole  of  these  matters  l>eing  liefore  the  Court,  it  never  seems 
to  have  occurred  to  their  Lordships  that  it  was  too  late  to  de- 
ny their  relevancy,  which  is  the  office  of  a  demurrer  to  the  repli- 
cation, and  that  by  answering  and  entering  fully  into  the  whole 
of  this  matter,  the  defendants  admitted  the  replication  contain- 
ed a  relevant  charge  against  them.     Their  Lordships,  on  the 
contrary,  after  this  ansv/er  has  been  so  explicitly  made  to  so 
explicit  a  statement  of  the  case,  take  up  a  demurrer,  and  they 
say,  admitting  all  this  answer  to  be  out  of  the  case — at  least 
this  is  what  they  ought  to  have  said — admitting  all  the  fiirts  to 
be  true,  as  alleged  in  the  pursuer's  statement,  yet  there  is  nothing 
here  which  gives  the  pursuer  a  claim  against  the  defenders  ^  but 
their  Lordships,  thougli  they  at  first  affect  to  take  this  course 
(which  it  was  too  late  for  them  to  take,  but  which,  if  it  had 
not  been  too  Ute,  was  the  course  which  they  ought  to  have 
taken)— though,  I  say,  they  affect  to  take  that  course,  they  clearly 
do  not  take  it  for  any  one  moment  in  the  progress  of  their  ar- 
gument ;  fur  they  no  sooner  begin  arguing,  whether,  admitting 
these  to  be  the  facts,  any  claim  lies  against  the  defenders,  than 
they  instantly  fly  off  from  that,  and  take  from  the  answer  matter 
of  defence,  by  way  of  shewing  that  it  is  not  likely  tbe  facts 
should  be  as  stated  by  the  pursuer.     Why,  that  is  the  greatest 
jumble  that  can  possibly  be  made.     I  speak  it  with  all  possibie 
respect  j  for  it  is  not  the  fault  of  the  learned  persons  who  have 
fallen  into  this  gross  confusion  of  ideas,  but  it  is  the  fault  of  the 
system  under  which  they  have  been  so  long  accustomed  to  act, 
and  which  has  got  them  into  the  inveterate  habit  of  confounding 
the  fact  with  the  law.    Now,  the  keeping  UvX  and  law  asunder 
js  one  of  the  great  advantages  of  Jury  trial  in  England;  and  the 
office  of  JiAror,  and  the  office  of  Judge,  being  k^pt  distinct, 


it  is  the  great  duty  of  the  pleader  to  be  auxiliary  to  the  main- 
tenance of  that  distinction  between  the  office  of  the  Jury^  and 
that  of  tbe  Judge,  so  as  to  make  it  impossible  that  the  two  shall 
ever  be  confounded.  My  Lords,  if  I  had  desired  an  instance  of 
the  most  flagrant  description,  to  shew  the  admirable  advantaget 
of  our  system  of  pleading,  and  of  our  system  of  Jury  trial,  I 
should  have  taken  the  case  now  before  your  Lordships  as  ex- 
actly such  an  instance ;  for  it  appears  that  tbe  learned  Judges 
have  mistaken  their  course  from  tbe  beginning  to  the  end  of 
this  rase.  In  the  first  place,  they  have  mistaken  the  shape  in 
which  it  was  brought  forward.  Secondly,  They  have  mistaken 
their  office,  in  dealing  with  the  answer  and  the  condescendence ; 
and  last  of  all,  even  if  they  had  been  right  in  the  period  of  time 
in  so  dealing  with  it,  if  it  had  been  a  motion  in  arrest  of  judg- 
ment, or  a  motion  for  setting  aside  the  verdict  nan  obttaute  vere-^ 
dido,  or  an  argument  upon  demurrer ;  yet,  in  the  third  place, 
they  have  committed  a  still  more  gross  error,  for  they  have  con- 
foundtd  two  utterly  distinct  subjects  of  consideration,  namely, 
tbe  question  of  law,  whether  this  averment  amounted  to  a  claim 
in  law — and  tbe  question  of  fact,  whether  this  averment  is  true, 
and  whether  it  is  probable,  or  not.  My  Lords,  having  thrown 
out  these  general  observations,  I  shall  say  one  word,  as  I  am 
about  to  move  your  Lordships  to  reverse  the  interlocutor,  in  ex- 
planation of  the  particular  manner  in  which  it  has  occurred. 
The  contract  is  most  inartifidally  pleaded — it  is  most  imperfectly 
set  forth.  Taking  the  whole  of  tbe  summons  with  the  revised 
condescendence  and  the  re-revised  condescendence,  it  is  not 
easy  to  say  precisely  how  far  the  contract  went,  and  what  duty,  by 
force  of  it,  was  imposed  upon  tlie  defenders  :  Therefore,  it  r«- 
Uiains  somewhat  doubtful  upon  the  face  of  these  pleadings, 
whether  the  defenders  undertook  to  do  more  than  furnish  lead 
pipes.  If  I  were  to  state  the  inclination  of  my  opinion,  from 
the  first  part  of  the  summons,  I  should  be  inclined  to  say,  that 
he  did  not  undertake  to  do  more  than  furnish  pipes ;  for  that 
there  is  some  ground  for  saying  that  he  undertook  to  lay  the 
pipes,  that  is,  to  enable  the  pipes  to  carry  vinter,  (when  i  say 
that  he  undertook,  1  do  not  mean  in  point  of  fact,  but  what  it 
is  alleged  he  undertook).  I  am  indiued  to  think  that  there  is 
some  allegation  in  the  first  part  of  the  summons  of  his  having 
so  done.  If  so,  there  is  an  end  of  the  question  ;  but  I  say,  put 
that  out  of  the  question,  and  suppose  that  be  did  not  so ;  sup- 
pose I  admit  that  there  is  no  such  averment,  one  thing  is  quite 
clear,  that  he  undertook  to  furnish  lead  pipes,  by  which  Mr 
M*Donald  avers  most  distinctly,  and  he  is  right  in  averring  that 
he  was  bound  to  furnish  pipes  of  sufficient  materials  to  carry 
water — Mr  McDonald  avers  that  distinctly,  two  or  three  times 
over,  in  the  part  of  the  pleadings,  which  is  said  to  be  a  retraction 
or  a  departure  from  his  averment — but  I  look  upon  it  as  only  a 
confirmation  and  re-affirmance  of  that  averment ; — ^he  says  tnot 
those  pipes  were  of  insufficient  and  bad  materials,  not  only  that 
tbe  cock  vfh&  insufficient,  but  that  even  the  pipe  was  insufficient ; 
and  he  shews  how  it  was  insufficient  Then,  can  your  Lord- 
ships say  that  there  is  no  right  of  action,  because  he  has  not 
done  cettain  things  which  it  is  said  he  ought  to  have  done. 
These  are  very  fit  matters  to  go  before  a  Jury,  and  they  are 
very  likely  to  help  the  plaintiff  and  damage  the  defendants  before 
a  Jury ;  but  in  that  Court,  and  in  that  form  of  pleading,  they 
have  just  as  little  to  do  nith  this  case,  as  they  had  with  the  case 
last  before  your  Lordships,  or  with  the  case  that  is  next  to  be 
beard.  Therefore,  I  should  humbly  move  your  Lordships,  that 
these  interlocutors  be  reversed,  and  that  the  case  be  remitted, 
with  instructions  to  the  Jury  Court  to  direct  an  issue  to  be 
prepared  which  will  try  the  question  in  proper  form  by  Jury ; 
and  I  cannot  but  wi$>h  that  the  rule  were  adopted  in  the  Court 
of  Session  which  common  sense  dictates  in  every  other  Court, 
and  which  I  take  to  be  the  true  Scotch  rule,  as  well  as  the 
Knglish — that  the  time  is  past  for  demurring,  if  a  full  and  explicit 
answer  has  been  put  in,  of  facts  amounting  either  to  a  plea  of 
general  issue,  or  to  some  special  pleas,  other  than  general  iasue. 

Interlocutor  reversed. 

Appellant's  Authority. — Bell's  (Commentaries,  VoL  I.  p. 
349  and  369,  and  Authorities  there  cited. 

Second  Division. — Alexander  Fraser,  Appellant's  Solicitor.— 
Spottiswoode  and  Robertson,  Respondents'  Solicitors. 
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No.  13. — William  Downe  Gillon,  Appellant,  v.  AacHiBALD 
MACKrMLAY  &  Others,  forUte  Eoinburgh  &  Leitu  Shiip. 
FXKG  Company,  Respondent, 

Partnership— LiabiUry^Proce»8~Jury  Cause— ^<?W,  affirming  the 
judgment  of  ike  Court  of  Session,  that  an  individuaL  lOho,  as  a  latent 
partner  of  a  Company,  transacis  with  the  olher  pattneVs  for  a 
Jired  diiikualsum^  to  be  paid  partly  from  the  rent  of  a  w'larf, 
rented  by  the  Contpnnyjrom  hint,  and  partly  from  the  profits  of 
tie  concern,  and  who  does  not,  on  his  subsequently  feliriHg^  duly 
ttdifertise  kinue/f  out,  is  liable  for  debts  contracted  by  the  Com* 
pany  during  the  time  when  he  drew  his  income  under  said  tranS' 
aclion^'^Observed,  the  case  ought  to  have  been  tried  by  a  Jury, 
mnd  the  jntrties  ought,  ih  their  pUtvlings,  to  have  staled  only  their 
ttvermentSt  and  not  the  evidence  in  Suppott  o/lhenu 

In  October  1809,  William  Downe,  William  Bell 
and  Alexander  Mitchell,  carried  on  business  a«  wharf- 
inf^ers  in  London,  at  Downe*a  wharf,  rented  from 
William  Downe  for  £900.  They  were  appointed,  in 
October  1809,  agents  to  levy  freights,  &c  in  London, 
for  the  Fdinhurgh  and  Leitd  Shipping  Company.  On 
the  26th  of  June  18 1 0,  Downe  died,  leaving  his  wharf 
to  his  three  sons-in-law,  (of  whom  one  was  the  appel- 
lant's father,)  and  to  their  families.  On  the  7th  of 
Jone  1811,  an  agreement  regarding  the  copartnery 
and  the  rent  of  the  wharf  was  entered  into  by  me- 
morandom,  between  the  three  sons-in-law  of  William 
Downe,  on  the  one  hand,  and  Bell  and  Mitchell,  the 
sarriving  partners  and  lessees  of  the  wharf,  on  the 
other.  And,  about  the  same  time,  a  separate  agree- 
ment was  entered  into  between  Forbes,  for  the  ap- 
pellantA  father,  and  Messrs  Read,  Atkins,  Bell  and 
Mitchell,  by  which  the  father  was  allowed,  at  his 
option,  either  to  continue  the  partnership  of  7th  June 
1811,  or  to  accept  £500  (afterwards  reduced  to  £400) 
in  lieo  of  his  share,  viz.  of  one-third  of  the  rents  and 
one-ninth  of  the  profits.  On  the  13th  of  May  1813, 
the  father  embraced  the  second  alternative,  so  voiding 
the  provisions  of  the  7th  of  June  1811,  regarding  his 
fSu4;tuating  proportion  of  the  partnership,  and  agree- 
ing to  receive  from  the  rents  and  profits  of  the  con- 
cern £400  as  a  fixed  income.  Accordingly,  in  the 
books  of  the  Company  both  the  rents  and  the  profits 
were  debitinl  for  payment  of  this  sum.  In  1818,  the 
appeliant^s  father  transferred  his  share  to  Read.  In 
February  1814,  the  Shipping  Company  withdrew  their 
vessels  from  the  wharf.  Downe,  Bell  and  Mitchell, 
then  owed  them  £843,  8.  3.  In  June  thereafter,  the 
Shipping  Company  brought  an  action  of  count  and 
reckoning  against  the  London  Company  and  its  indi- 
Tidoal  partners,  not  including  the  appellant's  father. 
And  in  this  action  they  obtained  decree  for  the  above 
sum,  with  expenses.  On  becoming  acquainted  with 
the  circumstances  above  detailed,  they  brought,  in 
August  1822,  a  supplementary  action  for  the  amount 
agamst  the  appellant's  father,  as  a  partner.  In  this 
action,  which  was  transferred  against  the  appellant  as 
representing  his  father,  they  pleaded — That  a  part- 
nership could  be  proved,  rebus  et  Jactis,  against  a 
dormant  partner :  That  the  appellant's  father  had  au- 
thorised and  homologated  the  actings  of  Forbes :  That 
any  cessation  of  management,  or  any  internal  arrange- 
ment among  the  partners  as  to  the  disposal  of  the 
profits  of  a  company,  could  not  affect  the  cUiims  of 


creditors.  The  appellant  pleaded — That  neither  he 
nor  his  father  was  ever  a  partner  of  Downe,  Bell  and 
Mitchell. 

"  The  Lord  Ordinary  (12th  November  1829,)  having  con- 
sidered the  «!lo'^ed  record,  revised  cases  for  the  parcie^a,  and 
whole  process,  Kinds  it  proved  that  the  defender's  father,  Lieu- 
tenant-Colonel Andrew  Gillon  of  Wallhouse,  wa^  a  partner  of 
the  Company  of  Downe,  Bell  and  Mitchell,  wharfingers  in  Lon- 
don, and  that  the  defender  represents  his  father ;  and  tiefore 
further  procedure,  appoints  the  cause  to  be  enrolled. — ATo/e.— 
The  cause  may  be  enrolled  at  the  end  of  the  motion-rdll,  that 
parties  may  be  further  heard,  if  they  desire  it,  on  the  liability  of 
the  defender  to  have  the  interlocutor  standing  against  the  C<>m<« 
pany  repeated  against  him.  The  pursuers  may  consider  whether 
they  ought  to  ask  this  by  conjunction  of  the  processes,  or  other, 
wise." 

The  appellant  reclalnted,  pleading — That  the  alter- 
native which  his  father  had  adopted  could  never  have 
made  him  a  partner,  more  especially  if  the  contract 
were  to  be  re<2farded  ba  regulated  by  English  law. 
The  respondents  answered — That  he  was  a  partner, 
if  he  drew  any  thing  whatever  in  lieu  of  profits,  in  any 
form,  or  however  unknown  to  the  creditors  of  the 
Company.  At  advising,  the  Court,  on  16th  .lune  18  iO, 
adhered.  CiiUon  then  brought  up  the  case  by  ap- 
peal, pleading  a  reversal — I.  Because  neither  the  late 
Colonel  Gillon,  nor  the  appellant,  his  representatii^e, 
are  liable  in  payment  of  the  debt  claimed ;  for  first.  The 
late  Colonel  Gillon  never  was  a  partner  of  the  Com- 
pany of  Downe,  Bell  and  Mitchell;  and  secondlif^ 
Supposing,  for  the  sake  of  argument,  that  the  imper- 
fect minute  of  agreement  subscribed  by  Forbes,  of 
date  7th  June  1811,  had  validly,  for  the  time,  consti- 
tuted Colonel  Gillon  a  member  of  the  Company  of 
Downe,  Bell  and  Mitchell,  he  effectually  ceased  to  be 
so  within  a  few  days  thereafter;  and  therefore,  that  the 
interlocutor  of  the  Lord  Ordinary,  and  of  the  Court 
of  Session,  by  which  he  is  declare<l  indefinitely  to 
have  been  a  partner,  without  specifying  for  what  pe- 
riod, and  how  long  he  continued  so,  ought  to  he  alter- 
ed.— 11.  Because  the  respondents  having  already  ob- 
tained judgment  against  the  Company  of  Downe.  Bell 
and  Mitchell,  and  the  individual  partners  thereof  ni>- 
minatim^  for  payment  of  the  debt  now  demanded,  it 
is  not  competent  for  them  to  proceed  of  new  against 
the  appellant  for  payment  of  the  same  debt.  The 
Shipping  Company  answered, — I.  Colonel  Gillon,  by 
having  authorised  Mr  Forbes  to  act  for  him,  and  by 
Mr  Forbes  having  subscribed  the  articles  of  copart- 
nery, 7th  June  1811,  he  from  that  day  became  a  part- 
ner of  Downe,  Bell  and  Mitchell,  and  rendered  him- 
self liable  for  the  Company  debts :  That  the  subor* 
dinate  contracts  which  he  attempted  to  carry  through, 
by  which  he  was  to  reciMve  a  fixed  annual  payment 
from  the  profits  of  the  business,  in  lieu  of  the  ninth 
^hare  of  the  profits,  afford  farther  proof  of  his  being 
already  a  partner:  That  the  articles  of  copart- 
nery of  7th  June  1811,  having  been  acted  on  without 
any  formal  deed  of  partnership  following  on  them, 
these  articles  must  be  the  rule  as  amongst  all  the  par- 
ties concerned:  and.  That  Colonel  (iillon,  having 
participated  in  the  profits  of  the  concern,  by  receiving 
money  to  account,  and  having  had  large  sums  posted 
to  his  credit  in  the  books  of  the  Company  as  his  share 
of  the  profits  of  the  oonoemi  oaonot  be  allowed  t«r 
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l.lead  his  non-liubilify  for  the  debts  of  the  Company. 
— II.  A  partner  in  a  mercantile  Company  does  not 
rt»aso  to  hold  that  character,  or  free  himself  from  re- 
s|»unsil>ility  for  the  dchts  of  the  Company,  by  accept- 
ing of  Ji  fixed  nnniial  payment  in  lieu  of  his  proper 
share  of  the  profits.  An  ac^reement  to  share  the  pro- 
fits of  a  concern,  whether  by  a  fixed  snm  or  annuity, 
or  otherwise,  con?Uitntes  a  liability  to  third  parties  as 
n  partner  in  tliat  concern. —  FH.  When  a  partnership 
is  once  established,  no  individual  partner  can  liberate 
himself  from  liability  for  the  debts  of  the  Company 
M'ithont  givinpf  the  nsnal  notices  to  the  public,  and  to 
the  customers  of  the  house. —  JV.  A  dormant  or  secret 
partner,  in  order  to  free  himself  from  the  future  debts 
of  the  Company,  must  also  t;ive  n(»lices  when  he  re- 
tires from  the  concern. — V.  The  respondents  were 
long  kept  ignorant  of  the  fact,  that  Colonel  Giilon  was 
a  partner  of  Downe,  Bell  and  Mitchell. 

Lord  ChanceUor,^My  Lords,  if,  after  fully  attending  to  the 
facts  of  this  case,  I  bad  felt  that  there  was  any  thing  doubtful 
upon  the  evidence  to  which  the  learned  counsel  have  been  ap- 
plying themselves  in  dealing  with  this,  which  is  merely  a  ques- 
tion of  fact,  whether   Colonel   Giilon  was  a  partner  or  not,  I 
should  then  have  been  disposed  to  hear  the  counsel  on  the  other 
side,  for  the  purpose  of  removing  that  doubt,  and  of  seeing 
whether  they  could  support,  upon  other  grounds,  in  answer  to 
those  which  have  drawn  the  judgment  in  dispute,  the  decree 
iu)W  under  appeal  before  your  Lordships.     But  as,  of  course, 
>v'liat  can  fall  from  the  respondents'  counsel  can  only  have  the 
I'fTect  of  confirming  the  opinion,  which,  upon  the  whole,  I  am 
disposed  to  entertain,  with  very  little  hesitation ;  and  that  opinion 
>;oing  along  with  the  decision  of  the  Court  below,  I  think  it 
wuuhl  be  an  unnecessary  consumption  of  your  Lordships'  time, 
i  f  I  were  to  call  upon  the  learned  counsel  to  address  your  Lord- 
ships, as  they  could  only  confirm  that  which  does  not  need  con- 
firmation— namely,  the  fact  of  the  partnership,  which,  upon  the 
whole,  I  now  believe,  upon  the  shewing  of  the  other  side.     My 
Lords,  it  is  a  very  painful  circumstance  to  observe  the  mass  of 
pleadings  with  which  this  case  has  been  encumbered,  by  the  unskil- 
ful,  inartificial  manner  in  which  this  condescendence  has  been 
drawn,  and  the  mass  of  averments  on  the  one  side,  and  the  general 
denial  upon  the  other,  whereupon,  and  upon  three  or  four  docu- 
ments, letters  and  agreements,  the  Court  have  come  to  a  decision 
upon  the  question  before  it;  and  if  the  Court,  seeing  that  there 
AViis  any  neat  issue  of  fact  raised,  tliought  proper  to  cast  aside  all 
the  hubk  in  which  that  was  enveloped,  and  to  say,  let  the  whole 
of  this   condescendence,  now  re-revised  (and  which   is   made 
worse  by  that  re-revision — ^made  more  prolix,  more  inartificial,  and 
]es<;  like  what  a  pleading  of  this  nature  ought  to  be  than  it  was 
at  first) — let  it  go  to  a  fourth  stage  of  revision — let  it  be  reform- 
ed, and,  by  the  application  of  the  scissors,  let  the  great  bulk  of 
it  all,  but  about  two  or   three  lines,  be  cut  off,  and  let  that  re- 
main which  is  the  averment,  that  there  was  a  partnersliip,  and 
that   there   was  a  general  liability  as  representing  his  father 
(which  indeed  is  not  disputed,  but  that  there  was  a  partnership 
on  the  part  of  the    Colonel,  which  is  disputed,  and  which  in 
the  question  to  be  tried) — then,  if  that  had  led  their  Lordships  to 
send  the  question  of  fact   to  be  tried  by  a  Jury,  I  certainly 
should  not  have  regretted  that  that  course  bad  been  taken,  and  in 
all  probability,  amongother  effects,  this  good  would  have  resulted 
from  it,  that  we  should  not  have  had  the  question  brought  here. 
My  Lords,  it  was  (and  this  really  ought  to  have  been  considered 
by  the  learned  Judges  below,) — it  was  one  of  the  moving  con- 
siderations which   induced  your   Lordships  to  consent  to   the 
great  innovation  so  much  complained  of  at  the  time,  by  intro- 
ducing Jury  trial  into  Scotland — it  was,  I  say,  one  of  the  prin- 
cipal considerations  (and  this  is  evident  from   the  fact,  that  it 
arose  out  of  the  complaint  of  the  arrears   in  the  Court  of  ap- 
pellant jurisdiction,  with  which  your  Lordships  were  then  over- 
whelmed) th;st  you  wotdd  diminish  the  amount  of  that  appel- 
late business,  by  trying  Jury  issues ;  and  above  all,  that  you 


would  not  only  have  less  business  to  do  as  a  Court  of  appeal, 
and  less  arrear,  therefore,  of  that  business,  and  less  expense  and 
delay  to  the  suitors  in  those  cases,  but  what  was  perhaps  more 
material  still,  that  that  would  be  the  better  mode  of  deciding 
disputed  questions  of  fact,  and  that  then  this  House  would  no 
longer  be  placed  in  the  situation  of  having  a  mass  of  evidence 
brought  up  before  yon  in  the  form  of  what  is  called  a  proof, 
which  might  have  satisfied  the  Court  below,  when  it  ought  not 
to  have  satisfied  it ;  and  that  you  should  then  (you  not  having 
seen  the  witnesses  any  more  than  the  Court  below  has  seen 
them,)  have  to  sit  in  judgment  as  a  Court  of  review  upon  that 
question  of  fact  which  had  thus  unsatisfactorily  been  left  doubt- 
ful in  the  Court  below.  Now  comes  a  case  without  the  proof 
brought  up,  there  having  been  no  conjunct  probation  awarded, 
but  with  a  mass  of  averments  on  the  one  side,  and  a  denial  more 
or  less  general  on  the  other,  and  some  half-dozen  or  dozen  of 
documents  in  the  shape  of  a  correspondence,  consisting  of  letters; 
and  then,  upon  this  imperfect  probation,  you  are  called  upon  to 
sit  in  judgment  still  upon  the  question  of  fact — for  it  is  merely 
the  question  of  fact  of  the  partnership  which  the  Court  below, 
in  the  first  instance,  have  chosen  to  decide,  without  the  interven- 
tion of  a  Jury.  Now  this  appeal  would  have  been  saved  if  a 
Jury  had  tried  the  cause,  and  they  would  have  been  a  much  bet- 
ter tribunal  for  trying  this  question,  than  either  the  Court  be- 
low, in  the  first  instance,  or  your  Lordships  in  the  last  instance. 
Nevertheless,  this  is  not  the  course  taken  by  the  Court  below. 
They  thought  that  the  evidence  was  strong  enough  to  supersede 
the  necessity  of  sending  it  to  a  Jury,  and  I  perhaps  rather  re- 
gret that  they  took  this  course,  by  which  they  have  saved  nothing 
to  the  parties.  On  the  contrary,  they  would  have  saved  a  good 
deal  of  money,  and  a  good  deal  of  time  to  the  parties,  if  they 
had  sent  it  to  be  tried  by  a  Jury,  Nevertheless,  we  are  now  to 
deal  wdth  the  appeal ;  and  the  question  is,  whether,  if  they  bad 
sent  the  case  to  a  Jury,  the  Jury,  upon  the  fiicts  before  you, 
could  have  drawn  any  but  one  conclusion,  namely,  that  there 

as  a  partnership  of  this  gentleman  ?     Now,  a  word  upon  this 
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point.  I  cannot  conceive  any  thing  more  vexatious  than  such  a 
course — I  cannot  conceive  any  thing  that  tends  less  to  the  eluci- 
dation  of  truth— I  can  imagine  no  course  taken  that  tends  more 
to  involve  the  question  at  issue,  and  to  prevent  the  parties  from 
distinctly  seeing  what  the  question  between  them  really  is.   You 
sec  the  way  a  pleader  proceeds  in  Scotland,  when  he  draws  a 
condescendence,  is,  first  of  all,  to  make  averments  of  facts,  but 
he  does  not  confine  himself  to  make  the  allegation  or  averment 
material  to  the  question  between  the  parties,  but  he  instantly 
tacics  to  it  a  statement,  by  way  of  averment,  also  of  all  the  de- 
tails of  the  evidence  which  go  to  prove  that  fact  which  he  has 
first  averred  ; — he  does  not  say,  I  make  this  averment,  and  I  urn 
ready  to  prove  it.     You  may  deny  it  if  you  please,  and  then  you 
may  go  to  issue — I  will  establish  it  in  evidence,  and  you  may 
disprove  it  if  you  can.     But  what  he  says  is  this  :  I  will  shew 
that  you  wrote  a  letter  on  such  a  day — I  vnl\  shew  that  you,  Mr 
Forbes,  did  so  and  so ;  and  I  will  shew  that  you  gave  authority 
to  Mr  Forbes :     That  is  bad  enough  ;  for  that  is  the  evidence  (o 
prove  the  averment.     But  he  does  not  confine  himself  to  that, 
for  he  goes  into  minute  particulars,  stating  hew  he  shall  shew 
that  Mr  Forbes  is  the  agent,  and  how  he  is  to  prove  that  he  did 
such  and  such  things.    Then,  among  the  notable  things  averred 
here  on  the  one  hand,  and  denied  on  the  other,  is  that  three  ac- 
tions were  tried  in  the  Court  of  King's  Bench ->  that  there  was 
an  affidavit  in  support  of  the  plea  of  abatement  below — and  that 
Mr  Forbes,  the  agent,  was  sworn  as  a  witness  in  the  King'a 
Bench,  and  gave  his  evidence  in  a  certain  way  before  that  tri- 
bunal.     Now,  they  ought  to  be  told,  that  if  they  will  aver  e\i- 
dence  instead  of  averring  the  propositions  of  fact  which  they 
are  to  prove  by  e\*idence,  they  ought  at  least  to  have  the  decorum 
in  their  pleadings  of  not  averring  what  every  boy  who  has  been 
a  year  in  an  attorney's  office,  or  a  month  in  a  special  pleader's 
oftice,  knows  cannot  be  given  in  oddence; — if  you  had  five  thou- 
sand witnesses  who  had  heard   Mr  Forbes  examined— if  this 
had  been  as  true  an  averment  as  any  thing  could  possibly  be,  it 
is  utterly  immaterial ;  for  if  you  had  five  thousand  >ntnesses  wlo 
were  ready  to  swear  it,  not  one  tittle  of  it  could,  by  the  law  ot' 
the  land,  have  been  listened  to  by  any  Judge >itting  in  England, 
or  sitting  in  Scotland.     The  law  of  the  land  is,  that  that  is  nut 
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(TV'idence ;  and  I  feel  Rshamcd  when  I  sec  learned  Judges  suffer 
their  records  to  be  polluted  by  such  averments,  which  tend  to 
unsettle  men's  notions  of  what  the  law  is.  How  can  any  young 
inan,  coming  to  the  Scotch  Bar,  when  he  reuds  this,  which  the 
C-ourt  allow  without  saying  a  word  again.«t  it  (for  I  do  not  see 
any  application  to  strike  it  out  of  the  record)— how  can  any 
ycMing  man,  when  he  sees  that — how  can  every  writer,  and  agent, 
and  young  conveyancer,  who  are  copying  over  these  things  in 
the  course  of  learning  Scotch  law — how  can  they  do  otherwise, 
when  they  see  the  Court  allow  all  this,  than  believe  that  that 
is  evidence;  and  I  should  not  be  astoni>hed,  indeed,  to  hear  a 
gentleman  get  up,  a  year  or  two  hence,  and  say,  We  know  that  is 
evidence  by  the  law  of  Scotland,  for  did  not  your  Lordships  al- 
low it  in  the  case  of  Gillon  p.  Alackinlay?  Therefore,  even 
admitting  thut^'ou  had  a  right  to  plead  matter  of  evidence,  in- 
stead of  referrmg  to  the  evidence,  and  only  pleading  your  ge- 
neral averment  of  fact,  making  your  whole  condescendence  a 
m:t5s  of  insinuation,  implication  and  inference  (for  the  .whole 
of  this  condescendence  is  argumentative  from  beginning  to  end) ; 
but  supposing  that  %\'as  right,  which  it  was  not,  yet  still  you 
ought  only  to  aver  that  which  is  legal  evidence — you  are  not  to 
aver  hearsay,  which  cannot  be  evidence  in  any  Court.  Really, 
my  Lords,  it  tends  to  unsettle  men*8  minds  as  to  what  the  law 
is ;  and  unless  the  learned  Judges  will  take  the  trouble  of  ap- 
plying  their  minds  a  little  to  the  matter,  and  of  checking  this 
endless  and  boundless  laxity  of  pleading  in  which  they  allow  the 
parties  to  indulge,  unless  they  do  that,  I  can,  for  my  own  part, 
see  no  end  to  vexation  and  litigation,  leading  not  only  to  great 
delay  and  expense,  but  also  to  mis-decision  ;  because,  unless 
men's  minds  are  applied  to  a  correct  and  clear  view  of  the  case, 
they  arc  sure  to  be  led  into  error ;  iCnd  I  can  see  nothing  but  this 
other  consequence  from  it,  that,  as  I  had  occasion  to  observe 
yesterday,  it  is  in  vain  you  give  Jury  trial  to  the  people  of  Scot- 
land—for Jury  trial  is  good  when  it  is  made  the  instrument  of 
getting  at  the  truth,  in  an  accurate,  and  correct,  and  technical 
manner,  but  it  is  made  an  instrument  for  producing  confusion, 
worse  confounded  than  ever,  if  this  course  of  pleading  (if  such 
it  can  be  called)  is  allowed.  My  Lords,  if  these  things  go  on 
much  longer,  it  will  be  my  bounden  duty,  occupying  the  situation 
I  fill,  to  bring  before  your  Lordships  some  legislative  measure 
for  the  purpose  of  remedying  it ;  for  if  the  Courts  below  will 
not  devise  a  system  of  pleading  themselves,  the  wisdom  of  the 
Legislature  must  be  invoked  to  advise,  if  not  to  compel  a  proper 
systpm  of  pleading.  My  Lords,  an  observation  occurs  to  my 
mind,  that  was  made  in  the  case  which  was  heard  yesterday,  in 
which  the  Court  below,  at  a  certain  stage  of  the  cause,  took  up 
a  demurrer,  and  chose  to  demur  to  the  relevancy  of  the  aver- 
ment, and  their  Lordships,  all  in  one  voice,  said  (for  the  Court 
was  unanimous),  these  facts  are  totally  irrelevant.  Why?  Be- 
cause some  of  them  are  not  true.  Now,  really,  that  was  the  ar- 
gument. A  person  was  said  to  have  made  a  contract  for  leaden 
pipes,  and,  in  spite  of  that  contract,  to  have  furnished  pipes  that 
were  honey-combed,  and  of  which  the  lead  was  bad — and  the 
learned  Judges  said  it  was  quite  irrelevant,  and  there  was  no. 
thing  to  send  to  the  Jury.  They  said,  that  one  part  of  it  was 
irrelevant,  because  there  was  not  a  breach  of  the  contract,  and 
that  the  other  part  was  irrelevant,  because  it  was  clear  that  it 
was  not  true.  Keally  they  do  not  seem,  in  these  cases,  to  apply 
their  minds  to  the  matter  in  hand,  but  to  dream  over  it,  and  to 
give  no  useful  or  valuable  fruit  of  their  labour  to  the  suitors. 
My  Lords,  in  this  case,  however  much  I  may  regret,  for  the 
reasons  I  have  given,  that  this'  did  not  go  before  a  Jury,  upon 
the  whole,  I  thidk  their  Lordships  have  come  to  a  right  con- 
clusion, in  finding  that  there  is  a  partnership;  and  upon  the  facts 
of  the  case,  I  see  no  prospect  whatever  of  a  further  investiga- 
tion before  a  Jury  displacing  the  conclusion  which  these  facts 
have  led  the  Court  to,  and,  therefore,  however  much  I  may  re- 
gret  that  the  other  course  was  not  taken  in  that  view  of  the  case, 
1  shall  advise  your  Lordships  to  affirm  the  judgment. 

Judgment  affirmed,  with  £150  costs. 

Respondents*  Authorities. — Livingston  v.  Gordon,  1 7th  Janu- 
ary 1755 ;  2  BeU*s  Com.  506.  Montague  on  Part  I.  p.  4  and 
5.  Grace  o.  Smith,  1755 ;  2  Black.  998»  ( App.  39.)  De  Grey, 
vh.  L    Route  V.  Dawes,  1780;  Dow,  371,  (App.  65.)  Lord 


Mansfield.  Lord  Lotighborough  in  Coope  t>.  Eyre,  1  H.  Black 
37,  1789,  (App.  53.)  I).  Arg.  Waugh  v.  Carver,  1793;  2  H. 
Black.  Bloxham  and  Fourdrinnier  v.  Bell  and  Brooke,  7th 
March  1775 ;  Mont.  II.  p.  40 ;  Vol.  I.  pp.  4,  5,  and  17. 

Second    Division Lord    Mackenzie,    Ordinary.— Spottis- 

woode  and  Robertson,  Appellant's  Solicitors. — A.  &  R.  Mun- 
dell,  Respondents'  Solicitors. 

23^  September  1831. 

No.  14 William  Burridge  Cabbbll  &  Others,  AppeUants^ 

v.  James  Brock,   (Newbigging  &  Company's  Trustee,) 
Re$potulent, 

Landlord  &  Tenant — Lease — Assignation  in  Security — A  mer- 
canlile  company  in  possession  of  a  lease,  having  borrowed  monetf 
from  a  private  OatJc,  and  granted  an  assignation  of  the  lease  in 
security  to  the  Dank,  which  was  intimated  to  the  landlord ;  and 
the  Bank  having  thereupon  granted  a  sublease  to  ttie  Company, 
who  remained  in  possession  and  paid  the  rents ;  and  no  possession 
having  been  taken  by  the  Batik — Meldf  affirming  the  judgment  of 
the  Court  of  Session,  o«  a  remit  from  the  House  of  Lords,  in  a 
question  with  the  Trustee  on  tlie  sequestrated  estate  of  the  Comm 
pany,  that  the  transaction  was  latent  and  collusive — that  there  was 
no  valid  parting  with  tfie  possession  ;  and  that,  in  the  circum^ 
stances  of  the  case,  the  assignation  was  invalid. 

Johnston  of  Alva  let  to  James  Buchanan,  Thomas 
Hopkirk  &  Company,  part  of  the  estate  of  Donovan. 
The  leases  were  taken  to  the  Company,  and  to  tho 
partner  or  partners  who  might  be  assumed,  and  to 
their  heirs,  assignees  and  sub-tenants  whomsoever, 
'*  but  for  whom  the  original  tenants  shall  continue 
bound."  Tlie  Company  entered  into  possession,  and 
converted  the  premises  into  a  printfield,  &c.  In  1807, 
the  Company  was  dissolved,  and  they  assigned  the 
lease  to  A.  Newbigging,  one  of  the  partners,  his 
heirs  and  assignees  ;  and  the  assignation  was  record- 
ed in  March  1808.  In  September  1807,  A.  New- 
bigging  formed  a  connection  with  J.  Newbigging 
and  P.  Scott,  also  partners  of  the  former  Company. 
The  new  Company  entered  into  possession  ;  and  hav- 
ing obtained  a  cash-credit  from  Kensington,  &c.  of 
London,  A.  Newbigging  assigned  the  leases  in  secu- 
rity, redeemable  by  himself,  heirs  and  assignees.  This 
credit  having  been  put  an  end  to,  and  the  Company 
having  obtained  an  accommodation  from  the  Glasgow 
Banking  Company,  they,  on  12th  March  1816,  grant- 
ed an  assignation  to  W.  B.  Cabbell  and  R.  Brown, 
for  behoof  of  the  Bank.  This  assignation  proceeded 
in  the  name  of  the  Company,  and  of  the  individual 
partners,  and  conveyed  the  lease  and  whole  buildings, 
machinery,  &c.  absolutely  and  irredeemably.  And  by 
acceptation  thereof,  the  Bank  obliged  themselves  to  rc« 
lieve  the  Company  of  the  tack  duties,  &c.  On  the  same 
day,  the  Bank  discounted  a  bill  for  the  Compauy  to 
the  amount  of  £7000,  and  the  assignation  was  duly 
intimated  to  Johnston,  the  landlord,  on  the  14th  day 
of  the  same  month.  On  the  day  following,  missives 
were  interchanged  between  the  Compauy  and  the 
Bank,  in  these  terms : — 

«  We,  as  assignees  to  the  tacks  thereof,  hereby  offer  and  agree 

to  subset  to  you  the  printfield,  &c.,  as  presently  occupied  by 

you,  for  the  space  of  one  year  from  this  date,  at  the  subrent  of 

per  annum,  over  and  besides  the  whole  rent  and  others^ 

payable  to  Mr  Johnston,  the  landlord,"  &c.  &c. 

Newbigging  &  Co.  wrote  in  answer : — 

"  We  do  hereby  accept  of  the  offer  expressed  in  the  above 

letter,  subscribed  by  your  cashier,  and  obliging  ourselves  to  pay 

and  fulfit  the  rents,  taxes,"  &c. 
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On  the  same  day,  Cabbell  and  Brown,  on  the  part 
of  the  Bank,  granted  a  back- bond,   explaining  the 
transaction,  and  restricting  the  absolute  astiignation 
in  their  favour  to  a  right  in  Kecurity.     Newbigging 
&  Co.  remained  in  possesion,  and  paid  the  rent  as 
nitual  to  Mr  Johnston,  and  nothing  to  the  Bank.  The 
Bank  never  assinned  the  natural  possession  of  the 
subjects,  nor  was  any  instrument  of  possession  execut- 
ed.   In  July  1819,   Newbigging  &  Co.  were  seques- 
trated, and  Brock  was  appointed  trustee.     The  land- 
lord then  intimated  to  the  Bank,  that  he  held  them 
liable  for  the  current  and  future  rents.  The  trustee  en- 
tered into  possession,  and  paid  the  rents.     The  Bank 
presented  a  suspension  and  interdict  against  him,  to 
prevent  his  disposing  of  the  machinery,  and  he  insti- 
tuted an  action  of  declarator  against  the   Bank,  to 
have   it  declared,  that,  as  trustee,  he  alone  had  right 
to  the  leases  and  machinery.     These  actions  were  con- 
joined.    The  Lord  Ordinary  suspended,  and  grant- 
ed the  interdict  and  assoilzied  in  the  declarator.    But 
the  Court,  on  15lh  November  1821,  found,  that  under 
the  whole  circumstances  of  the  case,  the  assignation 
founded  on  could  not  be  effectual  against  t1»e  trustee, 
and  found  the  letters  of  suspension  orderly  proceed- 
ed, and  decerned  in  the  declarator.     On  29th  Novem- 
ber 1822,  ihey  adhered.     The  Kank  having  appealed, 
the  House  of  Lords,  on  12th  May  182S,  remitted  the 
case  to  the  Court  of  Session,  to  take  tlie  opinions  of 
the  whole  Judges.     Cases  were  lodged,  and  opinions 
returned  by  the  consulted  Judges.  On  advising  which, 
the  Court,  on  5th  March  1830,  adhered  to  the  inter- 
locutors appealed  from.  Cabbell  then  appealed,  plead- 
ing— I.  A  ie«se,  or  tack,  as  it  was  formerly  stiled,  is 
in  itself  a  mere  personal  right.     The  only  real  rights 
known  in  the  common  law  of  Scotland,  are  property, 
servitude,  pledge,  and  perhaps  exclusive  pnvilege ; 
but  a  lease  does  not  belong  to  any  of  these  classes. 
It  is  a  personal  contract,  eflectaal  against  the  parties 
contracting,  and  their  heirs,   but  not,  ex  sua  naturae 
effectual  against  third  parties.     The  only  alteration  of 
the  common  law  by  the  statute,  was  to  secure  tenants 
from  removal  by  the  landlord's  singular  successors ; 
but  in  all  other  respects,  the  Legislature  left  the  com- 
mon law  untouched  ;  and  hence  it  follows,  that,  in  all 
other  respects,  a  lease  is  still  a  personal  right. — II. 
Personal  rights  are  transferable  by  assignation,  and 
the  right  of  the  assignee  is  completed,  either  by  inti- 
mation, or  by  some  act  which,  in  law,  is  held  to  be 
equivalent  to  intimation.     Natural  possession,  one  of 
those  equipollents,  might  or  might  not  follow,  but  it 
was  not  essential  to  the  completion  of  the  right,  which 
was  perfected  by  the  intimation — the  effect  of  which 
was  to  vest  a  full  ri^ht  to  the  lease  in  the  assignees, 
and  to  divest  the  original  tenant. — III,  Even  if  inti- 
mation to  tha  landlord  ware  not  sufficient,  per  se, 
to  complete  the  security,  yet,  if  a  tenant,  who  has  sub- 
set or  given  the  natural  possession  to  another,  grant 
a  security,  bv  assignation,  the  right  of  the  assignee 
will  be  completed  by  intimation,  both  to  the  landlord, 
and  to  the  sub- tenant,  or  other  person  holding  posses- 
sion under  the  principal  tenant ;  and  there  was  such  a 

subset  and  intimation  in  the  present  case. IV.  1  he 

granting  of  a  sub-lease  by  the  appellants  to  Archibald 
Newbigging  aod  Company,  was  an  act  of  civil  pos- 


session, which,  according  to  the  view  of  the  Court  be- 
low, was  sufficient  to  perfect  the  assignment,  even 
though  there  ba'l  been  no  intimation* — V.  The  right 
of  the  appellants  to  the  machinery  and  otensils,  is  not 
distinguishable  from  their  right  to  the  leases.  An-* 
swered — I.  The  assignation  to  the  tacks,  never  liaytng* 
been  clad  with  possession  in  the  defenders'  persons, 
is  a  merely  personal  right,  and  so  affords  but  an  im- 
perfect and  uncompleted  title,  which  cannot  stand 
against  the  real  right  vested  in  the  parsaer.*-»II.  The 
aiisignation  in  the  defenders*  favour,  was  altogether  « 
collusive  transaction,  having  a  totally  different  object 
from  what  it  bore  on  the  face  of  it.  and  being  in  truth 
a  mere  cover  for  an  arrangement,  which,  if  openly  en- 
tered into,  the  parties  were  aware,  the  law  woul  j  not 
have  recognised. — III.  The  conveyance  to  the  defen- 
ders, of  the  machinery  and  utensils,  as  considered  a-' 
part  from  the  real  subject,  is  unavailing,  as  being  a 
conveyance  of  moveables,  retenia  passessione. 

On  the  ai^ument  being  concluded,  the  following 
observations  were  made  by  the  Lord  Chanvelior, 
(10th  September  1831):— 

Lord  Chancellor, — My  Lords,  this  is  a  case  which  involves 
matters  of  very  considerable  importance  to  the  law  of  Seotlandv 
and  upon  wbich  tbere  hiiH  been  a  considerable  difference  of  opi- 
nion pmong  the  lennied  Judges  in  the  Court  below.  I  have  ex- 
pressed my  surprise,  in  tbe  coui'He  of  the  urgnment,  that  there 
should  be  any  doubt  upon  one  point-— namely,  whether  or  not 
tbere  has  been  a  decision  upon  a  transaction  similar  to  the  woe 
in  question,  of  the  assignment  of  a  lease,  wbich  so  frequently 
occurs,  especially  of  leasehold  premises  in  towns,  as  well  as  in 
tbe  country,  of  farming  lands  in  £ngland  almost  daily,  and 
which  must  have  ocenrred  very  often  in  Scotland — one  cannot 
help  being  surprised  at  not  finding  a  decision  distinctly  referred 
to,  disposing  of  tbe  question,  whether  in  an  assignment  or  assig. 
nation,  an  intimation  of  that  assignment,  and  actual  possession 
also,  or  something  equivalent  to  actual  possession,  is  necessary  to 
constitute  a  valid  transfer?  Tbe  learned  Judges,  a  very  con- 
siderable  number  on  both  bides,  appear  to  have  considered  tbe 
question,  and  to  have  taken  separate  views  of  it.  The  opinion 
of  Lord  Balgray  and  Lord  Gillies  is  given  very  shortly,  and 
very  generally,  but  they  plainly  differ  from  their  learned  brothers 
in  this  position  ;  tbey  do  not  seem  to  hold  possesion  so  neces- 
sary as  the  others  do,  to  the  transfer  of  a  lease,  at  the  sametime, 
tbey  entirely  express  their  concurrence  in  the  opinion  of  the 
Court ;  but  I  can  only  treat  it  as  an  indication  that  tbey  con. 
sider  this  as  not  a  real  assignment,  but  as  a  coUusire  and  co- 
lourable transaction — that  the  partv  assuming  to  assign  con- 
tinued in  possession,  to  all  outward  appearance,  as  before.  It 
appears  be  accounts  for  the  rents  to  tbe  landlord,  and  there  is 
no  evidence  of  the  other  partv,  to  whom  tbe  assignment  is  made, 
having  accounted  to  tbe  landlord  for  tbe  rent  It  seems  like 
raising  up  a  party,  and  putting  up  a  roan  of  straw  between  this 
party  assigning,  and  the  other  party  coming  to  claim.  This  dif. 
ference  of  opinion  between  tbe  learned  Judges  below  induces 
roe  to  wish  to  look  more  particularly  into  this  case,  and  I  shall 
therefore  propose  to'^yoar  Lordsliips,  which  I  do  very  reluctant- 
ly, to  postpone  for  a  short  time,  as  I  have  done  in  one  or  two 
other  cases,  under  similar  circumstances,  stating  what  occurs  to 
me  upon  the  subject 

[September  23, 1831.] 

Lord  Chancellor. — My  Lords,  there  are  three  cases  which 
stand  for  judgment,  upon  which  I  shall  very  sbortlv  trouble  your 
Lordships  at  the  present  moment  The  first  of  these  is  a  case 
of  Cabbell «.  Brock.— I  have  already  troubled  your  Lordships 
upon  this  case  more  than  once — it  was  one  not  unattended  with 
difficulty,  and  your  Lordships  were  pleased  to  remit  it  to  the  Court 
below,  for  the  learned  Judges  of  the  First  Division  to  consult 
vi-ith  the  learned  Judges  of  tbe  Second  Division.  We  have  now 
tbe  benefit  of  tbe  judgment  of  the  Court  below  upon  that  con- 
sultation-—tbey  adhere  to  the  original  view  of  the  question-- but 
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we  bare  light  let  in  ilfx>il  the  cue*  upon  the  expressed  opi* 
nions  of  all  the  consultation  Judges,  who  it  seems  aiiFered  as  to 
the  grounds,  and  some  as  to  the  result  of  the  decision.     Your 
Lordships  recollect,  that  this  was  a  case  of  some  importance, 
though  in  m  very  few  words — I  shall  state  it  in  a  very  few  words. 
There  was  a  lease  to  persons  of  the  name  of  Hopkiiks  and  Com- 
pany, asaigned  by  them,  and  vested  by  them  in  Archibald  New- 
bigging ;  and  some  doubt  arising  whether  it  was  to  an  indivi- 
dual, or  a  member  of  the  firm  of  Newbigging  and  Company^^tbat 
doubt  appears  to  me,  as  it  does  to  the  Court  below,  to  be  with- 
oat  foundation — it  was  vested  therefore  in  Newbigging  and  Com- 
pany.    Newbigging  and  Company  having  this  lease  vested  in 
them,  whieh  was  the  residue  of  a  term  of  one  hundred  years, 
of  premises  employed  as  a  valuable  bleachfield,  and  having  bor- 
rowed j£7000  from  the  Glasgow  Bank,  and  intending  to  borrow 
£5000  more  for  a  nomiiuil  consideration,  but  the  bargain  being 
to  advance  JC5000,  if  wanted,  they  assigned,  when  in  manifest 
difficulties,  this  lease  to  the  Rank.     There  is  an  intimation  of 
the  assignment  to  the  lessor,  but  there  is  no  possession  taken  by 
the  Bank  in  any  way,  but  the  Bank  gnnt  a  back-bond,  dearly 
shewing  that  they  tuok  the  lease  as  a  security.     The  Bank  also 
grant  a  very  informal,  and  perfectly  invalid  instrument — a  sub- 
tack — and  under  this  sub-tack  it  is  said,  that  the  original  lessees 
and  assigners  held  under  the  Bank,  their  assignees.     Now,  to 
say  nothing  more  about  the  informality  of  this  instrument,  it  is 
enough  for  me  to  say,  that  the  most  important  part  of  the  whole, 
the  rent — the  render — is  blank  in  the  instrument.  Then  the  ques- 
tion is,  as  between  the  Bank,  the  assignees  of  the  lease,  and  the 
trustee  of  the  sequestrated  estate  of  the  assignee  of  the  lease, 
wliich  shall  luve  the  term  in  question — it  being,  on  the  one  hand, 
contended  for  the  Bank,  that  they  have  a  valid  assignment,  and 
it  being,  on  the  other  hanB,  contended,  there  was  no  valid  assign- 
ment, nor  any  instrument  that  could  pass  an  interest.     In  sup- 
port of  the  aigument  for  the  validity  of  the  assignment,  it  was 
mainly  urged  they  had  made  the  requisite  intimation.     On  the 
other  hand,  it  was  contended  against  the  validity  of  the  assign- 
ment, for  the  trustee  under  the  sequestration,  that  intimation 
was  not  sufficient,  until  the  right  was  clothed  with  possession  in 
the  assignee,  and  that  a  second  assignee,  or  joint  assignee,  in- 
timating to  the  lessor,  is  not  sufficient ;— -that  there  must  be  by 
the  assignee  possession.     In  order  to  supply  that  defect,  ad- 
mitting that  intimation  without  possession  is  not  sufficient,  for 
argument*s  sake,  the  Bank  contend  that  they  had  possession — 
that  Newbigging  and  Company  having  assigned,  they  took  it  back 
again— that  their  possession  was  no  longer  to  be  assigned  to 
their  own  original  debtors,  as  principal  lessess,  but  to  the  sub- 
tack  as  derivative  lessees,  and  that  their  possession  was  the 
Bank's  possession — that  that  was  not  therefore  only  intimation, 
but  possession,  to  clothe  the  assignment.     I  take  those  to  be 
siwrtly  the  facts  of  the  case,  and  the  bulk  of  the  arguments  on 
each  side  of  the  case,  with  which  the  Court  below  has  dealt.     I 
shall  dwell  the  less  upon  this  case,  as  I  stated  in  the  argument 
what  I  conceived  to  be  the  meaning  of  the  learned  Judges,  and 
the  ground  upon  which  they  might  rest,  under  the  circumstances 
of  toe  ease,  their  judgment.     The  verv  great  authorities,  the 
Lord   President,   Lord  Meadowbank,  Lord  Mackenzie,  Lord 
Gillies,  Lord  Newton,  and  Lord  MoncreiiT-^those  verv  high 
authorities  take  the  view  of  the  case  that  is  indicated  in  the  fol- 
lowing sentence :     **  The  case,  therefore,  plainly  resolves  itself 
into  a  collusive  device,  to  create  a  latent  security  over  a  real 
right,  without  change  of  possession,  either  naturally,  civilly,  or 
■ymbolicBlly,  an  attempt  at  variance  with  the  first  principles  of 
de  law  of  Scotland,  and  which,  if  it  could  be  accomplished, 
would  give  rise  to  mischievous  consequences."     Lord  Balgray 
and  Lord  Gillies  do  not  go  the  full  length  of  the  earlier  part  of 
this  opinion,  which  I  have  not  troubled  your  Lordships  with, 
namely,  that  a  tack  in  Scotland,  which  is  a  real  right  by  force 
of  the  statute  of  1449,  can  only  be  validly  assigned  to  an  assignee, 
as  it  is  called  in  the  law  of  Scotland,  or  assignee  of  a  term,  if 
there  is,  besides  intimation,  possession  by  the  assignee.     Now, 
Lord  Balgray  and  Lord  GUliea,  (and  this  was  the  principal 
ground  of  the  remit  to  the  Court  of  Session,  and  it  seemed  an  ex- 
traordinary thing  as  it  occurred  to  me,  that  such  a  matter  never 
bad  been  settled  before,  but  this  was  the  principal  ground  upon 
which  this  was  sent  back  to  the  Court  of  Session) — Lord  ]3al- 
gray  and  Lord  Gillies  state :   '*  We,  therefore,  cannot  affirm  that 


it  is  the  law  of  Scotland,  that  an  assignation  of  a  lease  duly  in- 
timated, is  per  ae  an  imperfect  right,  unless  followed  by  natural 
or  civil  possession^"  That  is  the  opinion  of  those  learned 
Judges— >they  do  not  go  so  far  as  their  learned  brethren  go, 
in  saying  that  intimation  is  not  sufficient  without  possession, 
but  they  say,  in  the  opinion  of  the  other  Judges,  so  far  as  it 
is  founded  on  the  special  circumstances  of  the  case,  they  entirely 
concur.  Now,  my  Lords,  I  take  the  same  view  with  thoee 
learned  Judges  (and  without  deciding  a  question  that  it  does  not 
appear  to  me  necessary  for  the  Court  below  to  have  decided,  and 
which  I  do  not  take  it  to  decide,  and  it  is  not  necessary  for 
your  Lordships  to  deal  with  it  under  the  circumstances  of  the 
case,  such  as  I  have  described) — there  is  nothing  here,  that,  by  the 
law  of  Scotland,  can  be  said  to  vest  a  real  botta  fide  right  in  the 
assignee  of  the  Bank,  to  the  exclusion  of  the  diligence,  the  rights 
of  the  creditors,  as  represented  by  the  trustee  on  the  seques- 
trated estate — that  it  was  the  setting  up  of  another  person,  and 
the  setting  up  of  that  person  between  the  one  party  and  the 
other,  by  a  collusive  transaction,  and  by  means  of  such  latent 
right  as  is  always  reprobated  in  the  Scotch  latr  of  real  property 
— that  that  right  was  not  validly  passed  in  such  way  as  to 
exclude  the  present  party  entering  into  competition  Ibr  that 
right"- that  there  was  no  parting  With  the  possession,  though  i| 
purported  to  part  with  it ;  and  as  to  the  sub -tack  it  appears  to 
me,  instead  of  mending  the  case  on  the  part  of  the  Bank,  it 
greatly  impeaches  the  case  of  that  body ;  for  I  cannot  conceive 
any  thing  more  flimsy  as  a  right  of  possession,  that  to  make  the 
possession  become,  by  virtue  of  a  sub-tack,  no  longer  the  pos- 
session, such  as  he  had  before  under  his  landlord,  at  first,  as  main 
lessee,  but  a  possession  under  his  own  assignee  of  the  tem^ 
taking  back  from  the  Bank  a  sub^lease  coUusively,  and  latently, 
to  defeat  the  proper  right  of  the  parties.  Upon  these  grounds, 
and  under  the  circumstances  of  this  case,  and  without  advising 
your  Lordships  to  decide  the  general  question  with  respect  to 
the  sufficiency  of  intimation,  without  possession,  I  am  of  opinion 
your  Lordships  ought  to  affirm  the  judgment  now  complained  of. 

Appellants'  Authorities. — (I.)  Stair,  11.  9.  1.  Bank.  II.  9* 
L  Erskine,  IL  6.  23.  (2.)  Stair,  III.  1.  1,  6.  Bank.  IIL  1. 
2-7.  Ersk.  IIL  5.  3-5.  Wallsce  v.  Campbell,  16th  Novem- 
ber 1750;  Kilk.  Hardy  Douglas  o.  Hay*s  Creditors,  6th  June 
1794;  Fac.  CoL  Turner  v.  Elliot  &  Foster,  2d  February 
1813;  Fac.  CoL  Stair,  IIL  1.  a  Ersk.  III.  6.  25.  BeU  oa 
Leases,  Edit  1805,  p.  369.  Bell  on  Mercantile  Law.  Cham- 
bers on  Leases.  Copeland  o.  Stevens.  (I.  Barn.  &  Aid.,  594). 
Chambers  on  Landlord  and  Tenant,  p.  557.  (3.)  Tornbull  r. 
Stewart,  12th  June  1751 ;  Kames.  Bell  on  Mercantile  Law, 
II.  p.  614,  643.  (4.)  Bell  on  Leases,  p.  361.  Arkwright  v. 
Billenge  &  Others,  3d  Deeember  1809;  Fac  CoL 

Respondent's  Authorities.— (1.)  Craig,  Lib.  II.  D.  ]Ose& 
a ;  DirL  253{,  295.a  Mackenzie's  Observations,  p.  37.  Mae- 
kenzies  Inst.  IL  6.  5 &  8.  Stair,  IL  9. 4,  7 ;  IIL  2.  6.  Bank. 
IL  9.  3-4.  Ersk.  IL  &  25.  Bell's  Com.  L  p.  5.  Ersk.  IL 
2.  25.  Stair,  IIL  1.  a  Ross's  Lectures,  II.  p.  506.  Bell  on 
Leases,  p.  316-7.  Bell's  Com.  L  p.  31 :  Kilk.  No.  6.  v. 
Competition,  p.  145.  Ersk.  IIL  5.  4l  Ross's  Lectures,  IL  p. 
386.  BeU's  Com.  dd  Edit.  L  p.  86,  in  Notes,  4th  Edit.  L  ^  5L 
Bell  on  Leases,  p.  351-4.  Russel  on  Con.  p.  6  &  2a  Bell's 
Com.  3d  Edit.  I.  p.  85,  in  Notes,  L  p.  51 ;  &  Add.  No.  3; 
IL  p.  n.  1  Bell's  Com.  5th  Edit.  p.  67.  Elliot  p.  Foster, 
2d  February  1813 ;  Fac.  CoL  Suir,  IL  9.  2,  24.  (2.)  Stair, 
II.  a  27.  1  Bell,  p.  187-a  Elchies  v.  Tack,  No.  17.  (a) 
Bell,  L  p.  Sa  Elwes  p.  Maw ;  East's  Rep.  IIL  p.  3a  Bell, 
L  p.  650. 

Second  Division. — Richardson  &  Conndl,  AppelUnts'  Solici- 
tors.— Moncrieff,  Webster  &  Thomson,  Respondent's  Solicitors. 

23(^  September  1831. 

No.  15. — MrTRDO  Mackbmzib,  Appellant^  p.  ALBXAKma 
Macabtney,  far  the  Commebcial  Bank  of  ScoTtJkKD, 
RetponderU. 

Cautioner — Mora— Bank — Bond  of  Credit — Circumtiances  in 
which  a  principal  debtor  in  a  tfond  for  a  eoMh-aecouni  with  a 
Bank  htwingjiuledf  and  having  executed  a  trust,  the  deed  of  oc- 
cetsion  to  which  allowed  a  supersedere  •/  diligence  for  three 
yeoTi !  and  the  Bank  having  lodged  a  claim  and  aff davit,  with- 
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oiit  signing  the  deed  of  accession,  and  a  delay  of  seven  years 
having  tnken  place — Held  (reversing  the  judgment  of  the  Court 
of  Session  J,  that  the  cautioner  for  tlie  cush-accounl  rvas  thereby 
liberated, — Observed,  that  a  j>erson  bound  as  full  debtor  with 
another,  in  a  bond  for  a  cash -account  Jbr  that  other,  is  a  surely, 
and  entitled  to  all  the  equities  of  such,  except  that  he  loses  the 
benefit  of  discussion. 

In  the  year  1811,  tli£  Commercial  Banking  Com- 
pany granted  a  casli-creoUt  to  the  extent  of  £500,  to 
oe  kept  in  the  name  of  John  Geddes.  The  appellant 
and  John  Ross,  bonnd  themselves,  jointly  and  seve- 
rally, with  him,  as  principal  debtors.  By  that  bond 
it  was  declared, 

"  that  there  is  nothing  berehy  meant  to  supersede  or  vacate  the 
fiecurity  which  the  said  Company  already  hold,  or  may  hold,  over 
the  shares  which  we,  or  either  of  us  hold,  or  may  bold,  of  the 
stock  and  profits  of  the  said  Company,  for  any  advances  under 
this  bond,  or  otherwise." 

At  that  time,  Geddes  held  four  shares  of  the  Com- 
mercial Bank  stock,  and  thereafter  he  acquired  other 
six.  By  a  chinse  in  the  Bank's  contract  of  copartnery, 
it  was  provided 

**  that  each  member  hereby  assigns  to  the  committee  of  manage- 
ment for  the  time,  his  own  shares  and  profits  of  the  concern,  in 
security  of  the  debts  and  engagements  of  the  Company,  and  in 
security  of  any  debts  and  prestations  that  may  become  owing 
or  prestable  by  him  to  the  Company,  and  for  enabling  the  com- 
mittee of  management,  if  and  when  necessary,  to  sell  and  dispose 
of  his  shares  and  interest*!  in  the  Company,  in  terms  of  the  pro- 
visions above-written,  and  in  general,  in  security  of  the  perform- 
ance and  observance  of  his  part  of  the  premises.** 

Geddes  continued  to  operate  upon  this  cash-account 
for  several  years.  In  1816,  his  affairs  became  em- 
barrassed, and  a  g^eat  deal  of  corresporidence  passed 
between  him  and  William  Murray  and  Son,  agents  for 
the  Bank  at  Tain,  where  the  cash-account  had  been 
opened,  as  well  as  between  these  agents  and  the  Se- 
cretary of  the  Bank  at  Edinburgh,  relative  to  the  dis- 
posal of  Geddes*8  Bank  shares.  In  October  1816, 
Ueddes  wrote  VInrray : 

"  Owing  to  the  present  pressure  of  the  times,  I  find  it  neces- 
sary to  dispose  of  the  ten  shares  which  I  hold  of  the  Commer- 
cial Bank  stock,  and  I  herehy  offer  them  to  the  Bank  at  ^130 
per  share.-^You  will  please  forward  this  letter  to  the  Manager, 
and  advise  me,  when  convenient,  if  my  offer  is  accepted.** 

This  letter,  the  appellant  alleged,  was  forwarded  to 
Edinburgh  by  Murray,  on  the  26th  of  that  month, 
but  the  respondent  denied  its  hv/ing  been  received 
there.  In  December  thereafter,  the  Edinburgh  Se* 
cretary  wrote  Messrs  Murray : 

"  Mr  John  Geddes,  Ardmore,  writes  us,  that  he  had  desired 
you  to  make  offer  to  us  of  the  ten  shares,  at  ^190  per  share. 
Such  an  offer,  however,  never  haa  been  made.  In  the  above 
letter,  he  offers  them  at  j£  125  per  share,  and  requests,  in  the 
event  of  a  refusal,  that  they  may  be  transferred  to  your  Mr  Wil- 
liam  Murray,  at  that  price.  The  directors  have  allowed  Mr 
Murray  to  get  these  shares.** 

On  6tb  March,  the  Secretary  ag^in  wrote  Messrs 

Murray : 

"  You  have  not  yet  returned  the  transfer  by  Mr  John  Geddes, 
in  favour  of  your  Mr  William  Murray,  of  ten  shares,  which  you 
will  please  observe  must  be  done  before  the  transaction  can  be 
completed.** 

The  transfer  was  completed  on  20th  March  IS  17. 
Prior  to  that  period,  however,  the  cautioner  Ross  had 
become  bankrupt.  On  the  12th  of  March  1817,  the 
appellant  wrote  (icddes  that  he  was  resolved  to  with- 


draw his  name  from  the  cash-credit,  and  on  the  22d 
of  that  month,  he  wrote  Messrs  Murray: 

"  As  my  name  is  affixed  to  a  bond  of  caution  as  surety  (in 
conjunction  with  Mr  John  Ross  of  Btdblair.)  for  Mr  John  Xicd" 
des  of  Ardmore,  in  bis  cash>account  with  the  Commercial  Hntik- 
ing  Company  of  Scotland  for  £500,  in  conjunction  with  Mr 
John  Ross  of  BalbUir,  I  beg  of  you  to  inform  the  Bank,  that  I 
now  withdraw  my  name  aa  cautioner  for  Mr  Geddes,  and  that 
they  are  not  to  look  to  me,  as  such,  in  any  transactions  with 
him,  in  consequence  of  said  bond,  from  this  date ;  and  I  trust 
the  Bank  will  accordingly  be  pleased  to  give  directions  to  get 
the  said  account  immediately  settled,  and  the  bond  annulled,  to 
save  expense  or  loss  to  either  party.'* 

After  the  receipt  of  this  letter,  no  further  advances 
were  made  to  Geddes.  Shortly  thereafter,  he  was 
under  the  necessity  of  calling  a  meeting  of  his  credi- 
tors. And,  on  the  2d  of  April  1817,  he  execntcn]  a 
trust-deed  in  their  favour.  At  the  meeting  the  ap- 
pellant attended,  and  was  entered  in  the  sederunt 
as  appearing  in  room  of  the  Manager  of  the  Commer- 
cial Bank.  Mr  Murray  also  attended  ;  but  it  was  al- 
leged he  did  so  on  account  of  other  debts  than  that  in 
question.  The  trust-deed  was  drawn  up  by  iiiro,  and 
marked  as  examined  and  revised  by  the  appellant. 
In  that  deed  the  Bank  is  stated  as  a  creditor  to  the 
extent  of  £500,  the  amoimt  of  the  cash-account,  form- 
ing the  only  debt  alleged  to  be  due  by  Geddes  to  the 
Bank.  Mr  Murray  was  named  one  of  the  trustees^ 
But  the  respondent  alleged,  that  to  this  trust  tho 
Bank  had  never  acceded.  The  deed  of  accession  con- 
tained a  supersedeie  of  diligence  for  three  years.  On 
the  day  on  which  the  trust  was  executed,  the  Secre- 
tary  wrote  Murray : 

"  Mr  Mackenzie*8  letter  to  you,  wishing  to  withdraw  his  se- 
curity from  the  bond  for  Mr  John  Geddes's  cash.nccount,  has 
our  attention.**  '*  From  the  circumstance  of  one  of  the  co-obli- 
gants  for  the  above  cash-account  having  become  bankrupt,  and 
the  other  wishing  to  withdraw  his  name,  the  Directors,  having 
no  alternative,  have  ordered  the  account  to  be  called  up,  which 
you  will  please  immediately  intimate  to  Mr  Geddes  accordingly.** 

On  23d  June  1817,  Messrs  Murray  wrote  the  Se- 
cretary : 

"  We  have  reason  to  hope,  if  prices  of  farm  produce  continue 
to  improve,  every  person  will  be  paid,  with  a  considerable  rever- 
sion to  his  (Geddes's)  family  ;  and  we  would  therefore,  on  that 
account,  recommend  to  the  Directors  not  to  press  his  sureties 
for  payment  of  the  cash  credit,  until  we  see  what  way  sales  will 
turn  out.  All  the  business  connected  with  his  farms  will  con- 
tinue to  be  conducted  at  this  office.** 

On  3d  July  1817,  the  Secretary  wrote  Messra 
Murray  : 

"  The  Directors  will  not  agree  to  any  delay  in  pa3rmeDt  of  the 
balance,  unless  a  bill  at  three  months*  date  is  granted  by  all  the 
obligants  in  the  bond.  Indeed,  they  do  not  consider  tbcm- 
selves  at  liberty  to  give  delay,  after  the  letter  from  Mr  Macken> 
zie,  which  you  sent  us  in  March  last,  and  Mr  Ross  having  be- 
come bankrupt.  I  am  directed  to  add,  that  you  should  have  re- 
ported the  state  of  this  account,  and  of  the  security,  at  the  time 
Mr  Geddes  sold  his  shares,  that  the  Directors  might  have  judged 
of  the  propriety  of  stopping  the  transfer.** 

At  this  period,  the  Bank  seem  to  have  entertained 
no  doubt  of  Geddes's  solvency.  Bills  to  the  amount 
of  several  thousand  pounds  were  then  current  in  the 
Bank,  and  £200  yearly  was  allowed  to  Geddes  under 
the  trust.  The  Bank  lodged  a  claim  and  affidavit. 
The  trustees  continued  to  manage  the  trust-estate,  and 
paid  off  several  of  the  debts.  The  Bank  repeatedly 
urged  the  Messrs  Murray  to  get  their  claim  settled; 
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and  on    14th  i\pril   1824*,  the  Secretary  wrote  those 
grentlcmen : 

"  Have  there  been  any  operations  on  Jobn  Gcdxles's  ncrount, 
or  s^hould  we  now  call  it  up  ?" 

In  this  state  matters  remained  nntil  the  24th  of 
that  month,  when  the  Secretary  intimated  to  the  ap- 
pelJant,  for  the  first  time,  that  he  must  pay  op  the 
oalance  due  on  the  cash-credit.  The  appellant  denied 
his  liability.  A  charge  was  thereafter  given  him  on 
the  bond,  which  he  suspended,  and  in  September 
1825,  the  present  ordinary  action  was  raised.  Cases 
were  ordered.  The  pursuers  maintained,  ^That  the 
appellant  as  a  principal  co-obligant,  was  not  entitled 
to  complain  of  the  Hank  having,  in  the  ordinary 
coarse  of  business,  allowed  Geddes  to  transfer  his 
Bank  stock :  That  it  was  not  incumbent  on  the  Bank 
to  give  notice  of  the  death  or  insolvency  of  any  of  the 
co-obligants :  That  the  Bank  was  entitled  to  rank  on 
Geddes's  estate,  without  departing  from  their  claim 
against  the  appellant:  That  he  having  attended  the 
meeting  of  Geddes's  creditors,  and  acceding  to  the 
trust,  must  take  the  consequences  of  the  management; 
and  that  the  Bank  had  not  been  guilty  of  any  uegli- 
ponce  or  laches,  and  had  not  injured  the  appellant's 
claim  of  relief,  were  he  to  be  regarded  as  a  cautioner. 

In  defence,  Mackenzie  pleaded — That  (ieddes*s 
Bank  shares  formed  such  a  security,  applicable  to  the 
cash-credit,  as  the  Bank  were  bound  to  use  and  admi- 
nister with  due  regard  to  the  interest  of  the  caution- 
ers ;  and  that  the  Bank  having  allowed  these  shares 
to  be  disposed  of,  bad  discharged  the  cautioners : 
That  the  bank  had  further  discharged  the  cautioners, 
by  transacting  with  the  principal  debtor,  and  granting 
him  delay,  withont  their  knowledge  or  consent;  and 
that  the  Bank  had  been  guilty  of  such  negligence  or 
laches  as  was  sufficient  to  discharge  the  cautioners 
post  tantum  temporis, 

**  The  Lord  Ordinary  (24th  June  1829),  havinK  ailvifced  the 
closed  record,  the  mutual  ca^es  for  the  parties  in  this  Ciuise,  and 
whole  process*  has  very  fully  explained  his  opinion,  hy  a  pre- 
lUednote;  and,  for  the  reasons  therein  expressed,  Kepels  the 
defences ;  decerns  against  the  defeitder,  in  terms  of  the  libj]  : 
Finds  him  liable  for  expenses/*  &c. 

The  appellant  reclaimed;  but  the  Court,  on  4tli 
June  1830,  adhered.  He  then  appealed,  pleading  a 
reversal, — Because  ciFcct  ought  to  have  been  given  to 
the  plea  of  the  appellant,  that  he  was  liberate<l  from 
all  liability  under  the  cautionary  obligation  imder- 
taken  to  the  Bank,  by  the  conduct  of  the  Bank,  in  de- 
parting without  his  consent,  from  a  collateral  securi- 
ty held  for  the  debt; — in  altering,  most  materially, 
without  intimation  made  to  him,  the  nature  and  ex- 
tent of  his  risk, — in  granting  the  principal  debtor 
time,  delay,  and  asnrcease  of  diligence,  notwithstand- 
ing a  callon  them  to  urge  him  to  an  immediate  set- 
tlement ; — in  delaying,  for  seven  years,  to  make  any 
call  on  the  appellant,  whilst,  in  the  meantime,  they 
entered  into  a  separate  transaction  with  the  principal 
debtor,  got  his  estate  under  their  controul,  and,  with- 
out the  cautioners  knowledge,  neglected  and  niiil-ad- 
minii^tered  it,  so  as  to  destroy  his  means  of  relief; — 
and)  generally,  in  failing  to  observe  that  due  regard  to 
the  interests  and  security  of  the  appellant,  which  is 
inrnmbent  on  a  creditor  towards  a  cautioner,  under 
the  penalty  of  liberating  him  from  his  obligation  of 


suretyship.     Answered — I.  The  appellant  undertook 
the  obligation  to  the  Commercial  Hank  of  Scothmd, 
of  which   he  now  seeks  to   be  relieved,  and,  on  the 
faith  of  that  obligation,  so  undertaken  by  him,  along 
with  Messrs  Geddes  and  Uoss,  the  Bank  advanced  to 
Mr  Geddes  the  money  of  which  the  appellant  now  re- 
fuses to  make  re-payment. — 11.  The  Hank  did  not  give 
time  to  Geddes,  or  to  any  other  party,  in  regard  to 
the  re-paymeiit  of  tlie   money  due  to  them ;  that  is, 
the  Bank  never  pror(»gated  or  prolonged  the  time  at 
which  they  ccnild  have  demanded  payment  from  any 
of  the  parties  concerned,   of  the  money  in   q?iestion  ; 
but,  unfortunately,  in  spito  of  all  their  exertions  to 
recover  this   money,  these  parties,  including  the  ap- 
pellant himself,  didaycd  to  make  payment,  and  this  is 
what  he  now  calls  giving  time,  whereby  his  own  de- 
lay in  making  payment,  is  gi'avely  pleaded  as  a  suffi- 
cient ground  why  he  should  now  be  relieved  from 
making  payment  at  all. — Iff.  In  point  of  law,  and  in 
so  far  as  regards  the  Bank,  the  appellant  cannot  be 
viewed  as  a  cautioner  or  surety,  but  must  be  held  to 
be  a  principal  debtor,  as  he  appears  to  be  on  the  face 
of  the  bond  in  question,      'i'he  respondent  has  no 
means  of  knowing  the  private  arrangements  or  un- 
derstanding which  subsisted  between  Geddes,  Hoss, 
and  the  appellant ;  and,  though  it  may  be  true,  that 
in  relation  to   Geddes  or  Itoss,  the  appellant  was  a 
mere  surety,  the  Bank  neither  had,  nor  have,  any 
means  of  ascertaining  how  the  fact  stands. — IV.  The 
Hank  were  not  barred,  by  the  bond  in  qnestion,  either 
from  advancing  money  to  Gcd<les  on  the  shares  of 
stock  he  held  in  the  Bank,  or  from  allowing  Geddes 
to  dispose  of  these  shares  of  stock  as  he  thought  pro- 
pter.— V.  The  Ihmk  did  not  concur  in  the  trust  grant- 
ed by  Mr  (ieddes.  or  in  the  system  of  management 
under  which  his  affairs  were  placed  by  his  trustees* 
The  appellant  himself  concin-red  in  this  arrangement, 
and  he  had  no  interest  in  doing  so,  except  as  being 
the  debtor  of  the   Bank  for  the  sum  drawn  out  by 
Geddes,  under  the  Bank  credit  in  qnestion.     There 
is  no  shadow  of  evidence,  and  no  relevant  averment 
that  the  13ank  had  any  transsactions  with  the  alleged 
principal  debtor,  or  can  be  chargeable  with  any  negli- 
gciice  or  delay  in  attempting  to  recover  payment  of 
the  balance  in  question. 

[IGth  September  1  ail.] 
Lnrtl  Ckancciior, — My  Lords,  I  shall  certainly,  on  the  prescr  t 
oerasion,  recommend  to  your  Lordships  to  take  some  little  time 
to  look  into  the  matter,  resjiectiiig  the  con.stitution  of  this  bond— 
not  thHt  I  entertain  any  doubt  that  this  is  in  its  nHt urea  caution- 
ary bond,  from  the  nature  of  the  obligatio  s  which,  although  it 
put*;  the  part^contracfiiiff  in  the  same  condition,  in  some  respects 
with  the  prujcipal  debtor,  nevertheless,  from  the  manner  in 
which  it  stiites  the  cc-nsidcration  for  which  it  is  contracted,  shews 
upon  the  face  of  it,  that  this  is  a  eautionnry  b«nul — tliat  the  debt 
is  from  one  of  the  obligors  to  the  obli^'cc ;  and  th::t  the  other 
binds  himself  with  that  one  for  the  payment  of  that  one's  debt. 
Though  that  undoubtedly  appears  to  nie  to  constitute  it  a  surety, 
ship  or  cautionary  obligation  on  ihe  pnrt  of  Air  Mackenzie  in 
this  case,  yet  us  I  am  pressed  with  the  opinion  of  Scotch  law- 
yers, and  with  the  opinion  of  the  Court  of  Session,  who  are  con- 
ceived to  have  decided  otherwise,  though  I  do  not  see  any  great 
evidence  of  their  having  decided  otherwise — for  they  might  have 
decided  entirely  on  the  other  ground— for  both  grounds  must 
be  decided  for  the  appelhuit,  to  make  him  quit  of  this  obligation, 
as,  nevertheless,  it  is  stated  that  these  obligations  arc  exceedingly 
common — that  this  is  the  or.Unar)'  form  of  security,  and  the  pre- 
valent  mode  of  dealinj  wiih  all  vurh   Scofrh  tntu'JiJcticjns.      I 
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■bill  feel  it  my  doty  to  look  into  it  further,  with  a  view  to  seeing 
whether  a  certain  form  of  words  must  be  used — whether  the 
word  "  for,"  for  instance,  which  appears  to  have  been  thought 
^ecessary  in  a  tase,  the  report  of  wnich,  howelrer,  is  one  of  very 
little  distinctness,  must  be  inserted  in  other  cases.    We  are  told 
by  authority  in  Scotch  cases,  that  even  the  word  *<  for**  is  not 
always  enough ;  and  that,  to  make  it  a  bond  of  express  caution- 
aiT  obligation,  there  should  be  cautioner  or  surety,  or  something 
of  that  kind  introduced,  though  I  cannot  conceive  how  it 
■hould  be  so,  that  an^  technical  words  should  be  required  to 
constitute  it  suretyship  or  cautionary,  vet  I  think  it  will  be  our 
duty  (that  being  gtatea  in  a  matter  of  foreign  law,  and  a  matter 
of  some  importance)  to  consider  it  fully  before  it  is  determined. 
If  this  should  be  found  to  be  strictly,  as  I  certainly  conceive  it 
is  really  a  cautionary  bond,  the  question  will  then  be,  whether, 
by  allowing  of  the  sale  of  shares,  or  bv  giving  time,  or  by  other 
measures,  the  Commercial  Bank  shall  be  said  to  have  released 
their  claim  on  Mr  Mackenne,  as  a  surety.    With  respect  to  this 
point,    I  have»  during  most  of  the  argument,  struggled  with 
that  which  appears  to  me  to  have  great  weight,  and  which  was 
the  opinion  I  rather  inclined  to,  when  1  heard  the  learned  Coun- 
sel for  the  appellant,  that  this  ought  to  have  been  sent  to  be 
tried  as  an  issue  in  the  Jury  Court     I  wish  that  had  been  the 
course  adopted  in  the  beginning— it  would  have  saved  a  great 
deal  of  trouble— a  great  deal  of  discussion  in  the  Court  below — 
a  great  deal  of  expense  in  the  drawing  of  papers — and  also,  in  all 
probability,  would  have  saved  the  expense  and  delay  of  this  pre- 
sent appeal.     Nevertheless,  as  it  has  been  brought  here,  it  will 
be  with  the  greatest  possiUe  reluctance  I  shall  feel  disposed  to 
tfdvise  your  Lordships  to  occasion  any  farther  delay  in  the  find 
decision  of  the  case ;  and  I  certainly  consider,  that  acting  under 
the  bond  to  which  my  attention  has  been  in  the  last  stage  drawn, 
and  which  I  certainly  was  not  aware  of  till  a  very  late  period  of 
the  argument,  certainly  does  throw  very  considerable  doubt  on 
what  might  appear  to  be  otherwise  free  from  doubt ; — perhaps  I 
ought — as  that  was  not  originally  presented  in  the  aigument— 
to  have  called  upon  the  learned  Counsel  on  the  other  side,  or  at 
all  events,  to  have  given  him  the  liberty  to  address  a  few  olMcr- 
vations,  of  course  not  exceeding  the  bounds  of  a  very  moderate 
rejoinder  upon  the  matter ;— they  do  appear,  however,  to  have  had 
notice  of  it,  for  it  is  in  their  own  paper,  consequently,  they 
cannot  be  said  to  be  taken  by  surprise ;  but  they  may  say  they  have 
been  taken  so  far  by  surprise,  as  that  matter  had  not  been  pre- 
sented by  tb'e  Counsel  for  the  appellant  in  opening  the  case.     I 
■hall  therefore  give  the  learned  Counsel  an  opportunity  of  refer- 
ring your  Lordships  to  any  thing  which  may  do  away  with  the 
effect  of  that ;  and  if,  in  the  result,  I  shall  feel  it  to  be  posidUe 
to  advise  your  Lordships  to  make  a  final  decision  here,  without 
sending  it  to  be  tried  by  way  of  issue,  I  shall  feel  the  strongest 
desire  so  to  do.     I  hope,  for  the  benefit  of  the  parties,  I  shall 
feel  myself  authorised  so  to  do.     If  the  learned  Counsel  can 
shew,  by  legal  evidence,  that  Mr  Macartney  had  assumed  to  act 
for  the  bank,  and,  without  authority,  had  become  a  party  acced« 
ing  to  the  trust-deed,  it  would  be  an  explanation  of  the  Bank 
afterwards  hanng  taken  advantage  of  it,  though  I  should  say, 
still  it  would  be  difficult  to  say,  that  their  conduct  must  not  be 
taken  to  have  been  an  adoption  of  the  deed. 

Mr  Miller  was  heard  on  this  point 

Lord  ChanceUor.-^l  would  now  move  your  Lordships  that  the 
further  consideration  of  this  case  be  postponed. 

[2dd  September  1831.] 

Lord  Chancelfor.-^My  Lords,  there  was  a  case  of  Mackenzie 
e.  Macartney,  which  arose  under  particular  circumstances.  The 
principal  question— which,  after  the  comments  I  made  upon  the 
case  during  the  ailment  is  all  that  remains  for  consideration^ 
was,  whether  or  not  I  could,  upon  the  evidence  in  the  cause, 
safely  advise  your  Lordships,  as  I  was  most  anxious  to  do,  if  I 
could,  to  decide  the  question  finally  at  once  here ;  or  whether  it 
must  go  back  to  an  issue  to  be  tried  by  the  Court  below  ?  for  I 
had  the  misfortune  of  not  being  able  to  take  the  same  view  of 
the  case,  as  the  learned  Judges  who  decided  below,  upon  grounds 
that  I  cannot,  in  some  respects,  understand ;  and  so  far  as  I  un- 
derstand  them,  in  other  respects  I  do  not  concur  in  them — that 
the  present  cautioner  is  not  merely  a  surety,  but  a  full  debtor. 


This  is  a  bond  of  caution  from  Mr  Mackenvie^  who  ia  aaid,  on 
the  one  side  (but  that  is  one  of  the  questions  made  by  the  Com- 
mercial Bank  of  Scotland)  to  be  the  principal  obligor,  and  on 
the  other  side' to  be  a  co-obligor;  and  the  question  is,  whether 
Mr  Mackenzie,  who  has  executed  that  bond,  is  a  cautioner,  of 
the  principal  debtor  ?     My  Lords,  it  is  impossible  for  any  law- 
yer to  read  this  instrament  and  to  doubt  for  a  moment  that  he 
IS  cautioner  only.  It  is  stated  he  binds  himself  with  Mr  C^eddes} 
For  what  ?  For  the  repayment  of  ^500,  to  be  advanced  to  Mr 
Geddes.  In  every  respect,  therefore,  unless  the  word  '*  cautioner** 
must  be  used  upon  all  such  occasions — unless  the  word  **  sub- 
sidiary" must  be  used  upon  all  such  occasions — unless  there  is 
something  of  absolute  necessity  to  employ  these  werd»— and  im. 
less  it  is  not  sufficient  for  a  man  to  state  what  these  words  meatt 
-—unless  that  is  the  technical  effect  of  this  instrument  in  construo 
ing  the  words,  it  is  impossible  to  doubt  that  this  is  a  bond  of 
caution.     I  asked  the  learned  Counsel  at  the  Bar,  if  he  \n9 
asked  what  he  had  done  for  such  a  one  whom  he  had  assisted  by 
signing  such  a  bond,  whether  he  would  not  describe  himself  by 
the  word  "  cautioner?**    I  am  bis  cautioner  in  a  caah-accoiint-- 
I  have  given  a  bond  of  cauticn  in  a  cash-account ;  and  no  differ- 
ent construction  can  be  applied  to  this  instrument  because  it  is 
a  bond  for  a  cash-accoont — a  security  for  a  cash-account — a  very 
common  instrument  though  very  carefully  drawn ;  but  that  that 
can  import  any  difficulty  into  thia  case,  I  wholly  deny.  It  would 
be  very  important  if  I  was  asking  your  Lordships  to  believe  or 
declare,  by  your  decision,  that  they  were  not  co-obligors,  quasi  tm 
hr  as  the  question  of  discussion  goes;  but  I  say  no  such  thing— 
I  say  it  is  not  only  carefully,  artificially,  and  successfully  and  con- 
cisely, I  say  not  a  word  too  much  in  praise  of  this  instrument  but 
most  effectually  formed  to  exclude  that  construction.  A  cautioner 
is  bound  as  a  principal  obHgor,  but  not  for  his  own  obligor,  but 
for  a  benefit  conferred  upon  the  principal  oUigor.     He  ia  hie 
cautioner — ^he  haa  not  that  benefit  of  discussion  $— no  bank  would 
take  this  bond,  if  the  benefit  of  discussion  was  allowed — that 
gives  the  cautioner  a  right  to  say,  you  have  not  discussed  my  princi- 
pal :    That  is  not  merely  upon  a  demand  and  refusal  to  pay,  but 
by  actually  going  against  him  by  full  diligence.    Bankniptcy  ie 
discussion — that  is,  the  fullest  discussion ;  but  he  must  be  fully 
sold  off,  and  everything  must  be  done  that  the  obligee  can  do  to 
get  hold  of  his  property.     There  would  be  no  benefit  if  a  dis- 
cussion was  to  exist  Their  object  is  to  have  two  persons  instead 
of  one ;  and  though  one  is  the  principal  debtor,  if  be  does  not  pay, 
the  other  must  u  the  prinapal  debtor.     I  have  had  a  com- 
munication with  the  Court  below  upon  this  subject  and  it  was 
for  that  reason  I  postponed  my  opinion  upon  this  question,  as  the 
doctrine  seemed  to  be  considered  of  anxious  importance,  and  mj 
opinion  is  entirely  confirmed  by  .the  learned  Judges  with  whom 
I  have  communicated.     I  entertain  no  doubt  that  this  is  a  bond 
of  caution  in  the  strongest  sense  of  the  word,  subject  to  the  ob- 
servations I  made  before  in  the  course  of  the  argument     Then, 
he  is  a  surety ;  and  being  a  surety,  he  has  all  the  equities  of  a 
surety,  and  among  those  is  this,  that  any  act  of  the  obligee  giving 
time,  or  any  advantage  in  the  nature  of  time,  to  diminish  the 
security  of  the  surety,  lets  the  surety  off.     That  is  the  law  of 
England — the  common  law  of  England,  and  the  law  of  Scot- 
land, and  of  every   commercial    country.      One  thing  they 
do,    is  parting    with    the    shares — ^tbe    other    thing    is    the 
giving  time  by  a  mperaedere  of  the  process  for  three  years. 
Now,  with  respect  to  the  pardng  with  the  shares,  I  do  not 
say  so  much  upon  that,  although  I  do  not  think  it  inuna. 
terial.     It  is  said  upon  this  subject  by  Lord  Crin^etie,  in  an 
elaborate  note  appended  to  bis  judgment,  that  words  are  of  no 
importance  in  an  instrument  if  they  are  words  of  common  style. 
The  Lord  Ordinary  does  not  rest  toe  case  upon  this  not  being  a 
bond  of  caution ;  he  states  that  to  be  the  argument  on  the  part  of 
the  Bank — ^he  does  not  give  any  oi>inion  upon  it  nor  do  I  see 
that  the  Judges  say  that  who  decided  in  the  way  I  think  right 
**  The  Lord  Ordinary,  however,  does  not  think  that  the  merits 
of  the  cause  rest  on  tnis^be  is  of  opinion  that  the  clause  in  the 
bond  was  merely  words  of  common  style  of  such  a  deed,  which 
is  inserted  in  all  such  bonds,  whether  any  of  the  parties  happen 
to  have  any  shares  of  the  Bank  stock,  or  not" — But  really,  my 
Lords,  I  do  not  understand  this  is  a  thing  of  no  meaning,  be- 
cause it  is  inserted  very  often—"  Signed,  sealed  and  delivered, 
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in  the  presence  of  A.  B." — as  attesting  witnesses  are  words  of 
common  style,  bat  it  is  half  tbe  bond^the  words  are  common 
style — the  whole  bond  is  common  style ; — there  are  500  exe- 
cuted every  month  in  Scotland,  but  does  it  follow,  because  nn 
instrument  contains  words  often  used  for  a  certain  puspose,  that 
they  are  unmeaning  to  accompHsh  that  puqiose  ?  The  more 
words  are  used  fre«|neMt1y,  tbe  more  they  have  a  legal  import 
Tbe  words  are,  **  And  it  is  hereby  declared,  that  there  is  no 
thinf?  hereby  meant  to  supersede  or  vacate  the  security  which  the 
said  Company  already  hcdd,  or  may  hold  over  the  shares  which 
we,  or  either  of  ur  hold,  or  may  hold  for  the  monies  advanced, 
or  to  be  advanced.**  A  doubt  might  be  raised,  whether  the  sel- 
ling of  those  shares,  ^ndthout  taking  their  own  security  over 
them,  and  paying  tbetr  balance  out  of  the  price,  or  wilbout  no* 
tice  to  the  surety,  whether  that  did  not  operate  in  favour  of  tbe 
vmrety — 1  am  much  more  doubtful  upon  that  subject ;— it  is  not 
merely  upon  that  I  am  disposed  to  differ  so  much  with  the 
Courts  below,  but  it  is  upon  the  ground  of  the  supenedcre,  by 
averment,  by  the  creditors  of  Mr  Geddes,  among  whom,  upon 
the  face  of  the  instrument,  Mr  Alexander  Macaitneyis  express- 
ly stated  as  creditor,  representing  the  Commercial  Bank  to  the 
amount  of  £300 — that  is  the  only  chum  that  the  Bank  had  against 
Mr  Geddes's  estate— that  is  the  very  £500.  The  Bunk  say, 
first,  they  were  no  parties  to  that  deed.  Secondly,  that  they 
were  no  parties  to  tbe  second  deed ;  and  thirdly,  Mr  Mackenzie 
has  no  right  to  complain  of  giving  time,  for  he  was  present  when 
this  deed  was  execirted,  though  it  is  not  pretended  he  signed  it— 
that  be  represented  the  Bank  as  their  agent — that  he  had  notice 
of  it,  and  that  he  was  a  voluntary  acceding  part^,  and  has  no 
right  to  complain  of  it ;  and  my  Lord  Cringletie  plainly  pro- 
ceeds upon  this  view  of  the  subject ;  for  he  says,  "  a  draft  of  a 
deed  of  accession  by  the  creditors  was  also  produced  to  the 
meeting," — there  was  a  meeting,  •*  and  the  defender  is  entered 
upon  the  minutes  of  that  meetirig  as  appearing  for  tbe  behoof  of 
the  pursuer,  claiming  as  creditors  on  the  bond  by  Geddes  and 
himself."  Now,  ic  is  frightful  to  see  such  a  thing  as  this  stated — 
it  is  alarming  in  tbe  highest  degree.  Here  is  a  learned  Judge, 
who  gives  venr  ekborate  decisions — ^he  takes  more  pains  with 
bis  note,  and  he  seems  to  pride  himself  more  upon  the  distinct* 
ness  of  his  statement,  and  the  fullness  with  which  he  goes  into 
the  circumstances,  than  any  other  learned  Judge  below,  and  he 
not  unfrequently  differs  with  the  rest ;  but  the  present  Lord 
Cringletie  does  as  tbe  late  Lord  AUoway  did,  pique  himself 
more  upon  his  rcu5ionB,  and  does  go  more  at  length,  aiid  more 
anxiously  into  the  question,  than  any  other  of  their  Lordships, 
and  also  as  to  tlte  ratio  tletdtlendi ;  and  here  he  says,  that  the  de- 
fender is  entered  npon  die  minntes,  as  appearing  for  the  behoof 
of  the  pursuer,  as  rlaimitig  creditors.  My  Loids,  the  learned 
Judges  in  tbe  Court  below  must — and  I  have  said  it  over  and 
over  again,  and  as  often  as  the  case  occurs  I  must  say  ic — they 
must  apply  their  minds  to  that,  without  which  no  Court  can  do 
justice — no  Court  can  avoid  error,  and  no  Court  ever  discovered 
truth — I  mean  strictness  in  their  rules  of  eridence.  Lord 
Cringletie  considers  this  to  be  evidence,  that  the  present  appel- 
lant, Mr  Afackenzie  of  Ardrosa,  is  agent  for  the  Bank; — tbat  at 
a  most  important  meeting,  he  finds  merely,  that  there  is  tbat 
minute,  which  is  very  much  praised  in  the  pleadings,  as  being 
signed  by  a  gentleman  of  high  respectability,  who,  it  is  ad- 
mitted,  is  incapsble  of  putting  bis  name  to  any  thing  that  is  not 
accurate :  That  is  the  sort  of  rule  by  which  a  man's  property  is 
to  be  taken  from  him,  and  given  to  another,  by  the  law  of  Scot- 
land. It  is  a  minute  made  behind  my  back  by  a  respectable  man— 
I  do  not  care  how  respectable  he  is;-^three  persons  going  to  an 
ale-house,  and  signing  a  minute,  tbat  Mr  Brougham  was  present, 
and  agreed  to  give  up  his  claim  to  the  equities  he  enjoys  as  a  surety, 
and  as  an  obligor  in  a  bond,  is  to  entirely  conclude  him— because 
thi^  produce  this  minute  signed  by  a  respectable  man.  It  never 
seems  to  have  entered  into  the  mind  of  this  Judge  to  doubt 
that^his  was  the  best  possible  evidence.  You  have  a  minute — a 
record  of  a  judicial  proceeding,  forsooth.  If  it  is  a  record  of  a 
judgment,  it  would  not  have  bound  me,  if  I  had  not  claimed 
through  one  of  the  parties  in  tbe  judgment ;  but,  because  it  is  a 
signed  minute,  it  is  conclusive.  But  there  is  evidence  (and 
tluit  is  tbe  only  point  which  I  have  a  doubt  upon)  of  bis  baring 
put  his  initials  to  the  dimft  of  a  deed,  but  this  is  only  the 


draft  of  a  deed.  I  may  have  intended  to  sign  the  deed,  and  af- 
terwards have  altered  tbat  intention,  without  any  ground  for  tbe 
change.  If  I  have  done  so,  I  have  not  given  time.  A  surety 
has  an  absolute  right  to  be  let  off,  if  time  is  given  to  tbe 
principal  by  tbe  obligee.  If  the  surety  gives  time — the  surety 
having  given  time,  be  might  defeat  his  equities  to  be  let  off;  but 
if  he  in r ended  only  to  give  time,  and  did  not  do  it,  his  equities 
were  to  hit  benefit  as  much  as  ever.  Tbe  time  being  given  by 
the  obligee  by  accession,  is  to  be  proved ;  and  tbat  midges  an  end 
of  what  remains  to  be  considered.  I  further  deny  that  they 
signed  the  deed  of  tiust ;  nevertheless,  there  is  an  accession 
signed  by  Messrs  Murray,  who  appear  by  the  correspondence 
to  be  tbe  Bank*s  agents,  but  as  they  were  general  agents,  they 
might  be  representing  other  clients — and  it  does  not  bind  them* 
But  there  is  a  most  impwtant  statement  in  the  papers  of  tbe 
Bank  themselves,  tbat  cleari)^  in  my  bumble  judgment,  makes  it 
unnecessary  for  me  to  advise  vour  Lordships,  which  I  should 
otherwise  do,  to  send  the  case  back; — ^tbe  Bank  admit,  that  they 
made  an  affidavit  of  the  amount  of  the  debt  due  by  Mr  Gfeddee^ 
and  lodged  a  claim  to  that  amount  against  Mr  Geddes's  estatew 
How  ? — there  was  no  sequestration  against  Mr  Geddes— there 
was  no  other  trust-deed  against  Mr  Geiddes — there  is  no  eridence 
of  the  existence  of  a  scrap  of  paper  to  give  a  man  a  claim,  except 
this  trust-deed ;  and  therefore,  the  Bank  have  set  up  this  trust* 
deed,  and  they  have  acted  under  it,  and  taken  the  benefit  of  it,  though 
it  is  true  that  they  say  they  did  it  for  the  sake  of  the  surety,  as 
well  as  themselves,  in  order  to  give  the  defender  the  full  benefit 
of  tbe  claim ;  and  tbe  Bank  baring,  under  the  trust-deed,  made 
an  affidavit  of  debt  to  the  amount  of  £500,  for  which  they  are 
stated  to  be  creditors  in  the  introductory  part  of  the  trust-deedy 
it  is  too  late  to  say  tbat  they  will  disaffirm  that  deed,  or  say 
tbat  they  will  have  nothing  to  do  with  it,  when  they  have  appro* 
bated  it,  that  is  claimed  under  it;— they  lo^e  a  claim  against 
the  estate,  and  the  Bank  is  now  too  late  to  say,  they  have  not 
given  time  by  tbe  trust-deed,  and  tbe  supertedere  for  three 
years.  I  do  not  go  into  the  correspondence — this  makes  a  shorter 
ground  for  disposing  of  it ;  and  upon  these  grounds,  I  move  your 
Lordships  that  this  judgment  be  reversed. 

Appellant's  Authorities.— Bell's  Com.  B.  S,  P.  1,  c.  S,  seck 
3,  Ersk.  in.  5, 11 ;  IIL  Q,  66.  Bowman  Flemings.  Thorn* 
son,  2dd  Muy  1626;  W.  &  S.  Vol.  III.  p.  277.  Thomson  v. 
Bank  of  Scotland,  11th  June  1824;  Shaw,  Vol.  IL  p.  347. 
Grant  v.  Campbell ;  Dow,  VL  p.  252.  Ersk.  IIL  66.  Fell 
on  Guar.  p.  16a  Ersk.  IIL  366.  Fell,  p.  176.  Stewart 
V.  Bell,  SI  St  May  1814;  Fac.  CoL  Leslie  v.  Gray,  10th  Ja- 
nuary 1665.  M'MiUan  p.  Hamilton,  11th  January  1729.  9 
Geo.  IV.  c  120,  sec,  10. 

Second  Division — Lord  Cringletie,  Ordinary.— Richardson 
&  Connell,  Appellant's  Solicitors.— Moncrieff,  Webster  &  Thom- 
son, Respondent's  Solicitors. 
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No.  16. — Sir  Michael  PoBTEariELD  Shaw  Stewart,  jip* 
peilaniy  o.  JaMES  COBBfiTT  PoBTXBnELD^  BetpotuUni. 

Tailzie — Prescription  —  Reservation  —  Nominations^  perten 
having  executed  an  entail  in  favour  ofhii  ton  nnd  a  certain  teriei 
of  heirs  ;  whom/ailing,  of  any  other  heirs  to  be  nominaied  and 
appointed  hy  the  entailer,  by  a  writing  untier  his  hand,  at  any 
time  in  hit  "  liege  poustie,"  but  reteroing  a  power  to  alter  certain 
branchet  of  the  tuccettion  ;  and  afierwardt  in  a  deed  of  eiUaU 
of  certain  other  landt,  proceeding  on  the  narrative  of  the  re* 
terved  powert  in  the  original  entail,  having  named  heirt  to  the 
original  ettate,  but  having  alto  altered  the  order  of  tuccettion  ef 
certain  of  the  tubttitutet  to  which  hit  reterved  powert  of  aU 
teralion  did  not  extend — Heldf  aJimUng  the  Judgment  tf 
the  Court  of  Settion,  1.  That  the  heirt  named  by  the  tecond 
deed  were  entitled  to  be  preferred  to  thote  called  in  the  original 
etitail,  after  the  claute  reterving  power  to  name  heirt,  2.  J^ai 
pretcription  did  not  apply  to  tmch  deed,  although  neither  proved 
to  hove  been  delivered^  nor  containing  a  claute  ditpenting  wUk 
delivery ;  and  although  the  n&mination  in  the  tecoud  had  never 
been  engrotted  in  the  invetiiture  under  thejlrtt  deed, 

Alexander  Porterfidd  of  Porterfield,    upon  Ike 
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marriage  of  his  eldest  son,  WiUiain,  in  1721,  executed 
an  entail  of  the  estateii  of  Dachal,  Orerraains,  and 
the  saperiorities  of  Porter6eld  and  Hapland,  and 
called  to  the  succession,  1.  His  son  William,  and  the 
heirs-male  of  the  marriage;  2.  The  heirs-male  of 
William  hy  any  subsequent  marriage ;  3.  The  heir- 
male  of  Alexander's  own  body;  4.  The  eldest  heir- 
female  of  William's  body ;  5.  The  next  heir-female 
successive  of  William's  body,  without  division;  6. 
Whom  failing, 

"  any  other  heirs  of  tailzie  to  be  nominated  and  appointed 
by  the  said  Alexander  Porterfield,  by  write  under  his  hand  at 
any  time  in  his  lifetime  in  his  liege  jntuslie ;  whilk  failing,** 

7.  The  eldest  heir-femalo  of  Alexander's  own  body  ; 

8.  The  next  heir-female  successive  of  his  own  body, 
without  division.  The  deed  reserved  to  Alexander  a 
power,  at  any  time  in  his  lifetime,  in  liege  pousticy  by 
a  writing  under  his  hand, 

."  to  alter,  innovate,  or  change  the  order,  course,  and  succes- 
sion of  the  haill  heirs  of  taillie  above  specified,  except  the 
heirs-male  and  female  of  bis  son's  body,  and  the  heirs-male  de- 
scending of  the  said  Alexander  Porterfield,  his  own  body.** 

There  is  then  a  clause  obliging  William,  his  heirs, 
and  successors,  to  take  the  rights,  securities,  and  in- 
feftments  of  the  whole  lauds,  &c.,  to  and  in  favour  of 
such  heirs  as  Alexander  should  name,  failing  the  heirs- 
male  and  female  of  William's  body,  and  the  heirs- 
male  of  his  own  body,  as  to  whom  the  deed  is  de- 
clared irrevocable^  Tliis  deed  was  duly  recorded,  and 
was  followed  by  infeftment  in  all  the  lands.  The  sa- 
sine  was  dated  30th  April,  and  registered  Ist  May 
1722.  Alexander,  sometime  afterwards,  purchased 
the  lands  of  Blacksholm,  and  obtained  dispositions 
from  the  seller,  but  never  completed  any  feudal  title 
in  his  own  person  to  them.  In  1742  (5th  Novem- 
ber), he  executed  a  deed,  in  which,  after  reciting  the 
deed  1721,  and  destination  therein  contained,  and  re- 
served power  to  name  heirs,  and  also  the  reserved  fa- 
culty to  alter,  he  states  that  he  had  purchased  the 
lands  of  Blacksholm.  which  he  was  resolved  to  add 
to  his  other  tailzied  estates,  with  and  under  the  same 
clauses  and  provisions  as  those  contained  in  the  deed 
1721, 

"  But  with  the  alteration,  changes,  and  innovation  of  the  or- 
der, course,  and  succession  therein  contained,  and  above  repeat- 
ed, in  so  far  as  is  inconsistent  with  the  order,  course,  and  suc- 
cession under-written,  which  is  herebv  declared  to  be  the  order, 
course,  and  succession  to  my  foresaid  estates  and  lands,  both 
old  and  new." 

The  deed  then  dispones  the  lands  to — 1.  The  heirs- 
male  of  William's  body  (secluding  William  himself)  ; 
2.  Boyd  Porterfieid,  the  entailer's  grandson,  by  his 
second  son  John,  and  the  heirs-male  of  his  body ;  3. 
The  heirs-male  of  the  body  of  Alexander  Porterfieid 
of  FuUwood ;  4.  The  heirs-male  of  the  body  of  Gab- 
riel Porterfieid  of  Hapland;  5.  Alexancfer's  own 
daughters,  according  to  their  order  of  seniority, 
and  the  heirs-male  of  their  bodies ;  6.  The  heirs- 
female  of  William's  body,  and  the  heirs  of  their 
bodies;  7.  The  heirs  female  of  the  body  of  Boyd 
Porterfieid,  and  the  descendants  of  their  bodies.  This 
deed  contained  a  reservation  of  the  grantor's  liferent, 
and  a  power  to  alter,  but  no  clause  dispensing  with 
delivery,  and  it  did  not  appear  whether  it  had  ever 


been  delivered  or  not.     It  was  recorded  in  the  books 
of  Session,  22d   September  1743;  but  was  not  re- 
corded in  the  register  of  tailzies  till  3d  July    1813. 
Alexander  died  14th  May   1743,  leaving  of  descen- 
dants, his  son  William,  who  never  had  any  issue, — 
three  daughters,  and  Boyd,  his  grandson.     Upon  the 
death  of  Alexander,  H  illiam  obtained  a  charter  from 
the  superior,  confirming  the  deed   1721,  and  infeft- 
ment following  thereon,  in  regard  to   the  lands   of 
Duchal — but   he  made  up  no  titles  to  Overroains  or 
the  superiorities  of  Porterfieid  and  Hapland.     Wil- 
liam was  succeeded,  in    1752,   by  Boyd   Porterfieid, 
who  made  up  titles  to  the  lands  of  Duchal,  by  ser^'- 
ing  himself  heir  of  tailzie  and  provision  to  his  uncle 
William,  under  the  deed  1721,  and  taking  infeftment 
on  a  precept  of  clare  constat^  from  the  superior,  which 
contained  a  full  narrative  of  the  deed  1721,  and  en- 
grossed, verbatim,  the  reserved  power  to  name  heirs, 
and  to  alter.     Boyd  made  up  no  titles  to  Overmain?. 
He  possessed  the  superiorities  of  Porterfieid  and  Hap- 
land on  apparency,  and  was  enrolled  as  a  freehoMrr 
as  apparent  heir  of  his  grandfather,  in  175 i.  In  177J, 
he  obtained  a  charter  of  these  superiorities  from  the 
Prince,  in  favour  of  himself  and  the  heirs  called  by 
the  deed  1742,  engrossing  their  nomination,  and  tlie 
fetters  both  of  that  deed  and  of  the  original  entail 
1721.     On  this  he  was  infeft,  and  enrolled  as  a  free- 
holder.    As  to  Blacksholm,  he  in  1757,  served  him- 
self heir  of  line  to  his  grandfather,  and  executed  the 
procuratories  of  resignatiou  contained  in  the  disposi- 
tions from  the  sellers,  and  obtained  charters  from  the 
superiors,  on  which  he  was  infeft  in  fee-simple.     He 
never  made  up  titles  to   that  estate  under   the  deed 
1742.     Boyd  died  in  1795,  leaving  one  son,  Alexan- 
der, and  several  daughters,  the  eldest  of  whom   was 
the  mother  of  the  late  Sir  M.  bhaw   Stewart,  father 
of  one  of  the  present  claimants.     Alexander,  Boyd's 
son,  upon  his  succession,  made  up  titles  to  the  lands  of 
Duchal  in  the  same  way  as  his  father  had  done.     He 
made  up  no  titles  to  Overmains,  and  possessed  the  su- 
periorities of  Porterfieid  and  Hapland  on  apparency, 
and  was  enrolled  as  apparent  heir  to  his  father  on  the 
charter  1773,  and  infeftment  which  followed  thereon. 
Alexander  died  in  1815  without  issue,  wiien  the  lines 
of  succession  in  the  deeds  1721  and  1742  separated, 
and  a  competition  arose  between  the  late  Sir  M.  Shaw 
Stewart  and  the  late  Mr  Corbett.     The  former  being 
the  eldest  son  of  Boyd  PorterfieId*8  eldest  daugh- 
ter, claimed  as  eldest  heir-female  of  the  entailer's 
body,  and  as  such,  entitled  to  succeed  under  the  deed 
1721,  upon  the  entailer*s  failing  to  name  heirs.     The 
latter  being  the  grandson  of  the  entailers  eldest  daugh- 
ter, claimed   under  the  destination  in  the  deed  1742. 
Both  parties  took  out  brieves  as  heirs  of  tailzie  and  pro- 
vision to  the  last  Alexander  Porterfieid  in  the  lands  of 
Duchal,  and  as  heirs  of  tailzie  and  provision  to  Wil- 
liam Porterfieid  in  the  lands  of  Overmains.     IVlr  Cor- 
bett also  took  out  a  brieve  for  serving  himself  heir  of 
tailzie  and  provision  to  Boyd  Porterfieid,  iu  the  supe- 
riorities of  Porterfieid  and  Hapland.   Sir  M.  S.  Stew- 
art took  out  no  brieve  in  regard  to  these  superiori- 
ties, but  brought  a  reduction  of  the  titles  made  up  by 
Boyd  in  1773.  After  a  variety  of  procedure,  the  Court 
(Second  Division),  2d  July  1817,  found 
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*'  That  the  daimant,  James  Corbctt  Portcrfield,  is  preferable, 
an()  entitled  to  be  served  heir  of  tailzie  and  provision  under  the 
breives  purchased  by  him ;  repel  the  objections  to  his  title,  and 
diamiss  the  brieves  of  Sir  M.  Shaw  Stewart ;  and  remit  to  the 
oiacers  to  proceed  accordingly." 

To  this  interlocutor  the  Cuart  adhered  on  15th 
May  1821,  by  refusinjf  a  petition  for  Sir  M.  S.  Ste\*'- 
art,  with  answers  for  Mr  Corbett,  the  present  claimant, 
who  had  made  appearance  in  consequence  of  his 
father  «  death.  Mr  Corbett  then  proceeded  with  his 
service,  and  was  (I2th  September  1821,)  served  heir 
in  terms  of  his  claim,  and  entered  into  possession  of 
the  estates.  Sir  M.  Shaw  Stewart,  the  present  claim- 
ant's father,  died  on  5th  Aug^ust  1825,  and  shortly 
thereafter  his  son,  the  present  claimant,  for  the  pur- 
pose of  trying  the  question  in  the  House  of  Lords, 
purchased  new  brieves,  and  entered  an  appeal  to  that 
House.  After  hearing  counsel,  a  remit  was  made  to 
the  Court  of  Session  (Second  Division),  to  review 
the  interlocutors  complained  of>  and  to  reouire  the 
opinion  of  the  other  Judges  in  writing,  on  the  wliole 
cause,  and  thereafter  to  proceed  as  tliey  should  see 
just.  On  an  application  by  Sir  M.  S.  Stewart,  to  ap- 
ply this  judgment,  the  Court  (lOth  July  18:^8,)  ap- 
pointed mutual  cases  to  he  lodged,  and  the  following 
question  to  be  put  to  the  consulted  Judges,  viz: — 

*•  Whether,  on  a  consideration  of  the  whole  pleas  respectively 
urpcd  by  the  parties,  Sir  Michael  Shaw  Stewart,  or  Mr  Por- 
terfield,  is  entitled  to  be  served  under  the  competing  brieves,  or 
cither  of  them  ?" 

Cases  were  accordingly  lodged,  when  it  was  plead- 
ed for  Sir  Midiael  Shaw  Stewart— 1.  Upon  the  death 
of  the  last  Alexander  Porterfield  without  issue,  the 
late  Sir  M.  S.  Stewart  was,  and  his  son  now  is,  the 
heir  of  the  investiture  under  which  the  lands  of  Du- 
chsd  and  Overmains  have  been  held  since  the  date  of 
the  contract  of  marriage  1721.  2.  The  rights  vested  in 
the  heirs   of  the  destination   in  the  contract   1721, 
could  not  be  affected  or  impaired   by  any  deed  of 
j\]exander,  the  original  disponer,  which  was  not  ex- 
actly agreeable  to  the  powers  reserved  by  him ;  and 
the  deed  of  nomination  1742  was  not  a  deed  agree- 
able to  those  powers,  and  therefore  could  not  affect 
their  rights.    3.  The  nullity  and  inefficiency  of  the 
deed  1742  has  been,  from  its  date,  uniformly  assum- 
ed, and  acted  upon  by  all  parties — as  well  those 
against  whom,  as  those  in  whose  favour  it  could  be 
supposed  to  operate.    4.  The  deed  1742,  even  if  ori- 
ginally entitled  to  receive   legal  effect,  is  now  extin- 
guished, both  by  the  positive  and  negative  prescrip- 
tion.    For  Mr  Corbett  Porterfield  it  was  argued, — 1. 
Under  the  substitution  or  destination   of  the  tailzie 
1721,  *'  to  any  other  heirs  of  tailzie  to  be  nominated 
and  appointed  by  the  said  Alexander  Porterfield,  by 
writ  under  his  hand  at  any  time  in  his  life  in  lUge 
poiistiCi*  and  by  virtue  of  the  reserved  power  to  alter, 
innovate,  or  change  the  order,  course,  and  succession 
of  the  haill  heirs  of  tailzie,  except  the  heirs-male  and 
female  of  his  son's  body,  and  the   heir-male  descend- 
ing of  his  own  body, — the  entailer,  provided  he  did 
not  disappoint  the  nght  of  succession  conferred  upon 
the  heirs-male  of  his  own  body,   was  left  at  perfect 
liberty  to  cidl  to  the  succession  of  the  estate  of  Duchsil 
whomsoever  he  pleased ;  and  that,  by  executing  either 


a  deed  of  nomination,  merely  naming  those  who  were 
to  succeed  to  Duchal,  on  the  failure  of  the  favoured 
luiirs,  or  one  of  alteration,  revoking  the  course  of 
su4:cea;sion  laid  down  by  the  tailzie  1721,  and  settling 
a  new  course  of  succc^isiun  in  favour  of  a  different  se- 
ries of  heirs.  2.  The  deed  1 742  was  not  ultra  vires 
of  the  granter,  nor  could  it  do  any  injury  to  those 
mambers  of  the  Duuhal  entail,  who^e  right  to  the  suc- 
cession was  indefeasible.  And  by  the  form  and  terms 
of  that  deed,  the  entailer  did  effectually  nominate  and 
appoint  a  certain  series  of  heirs  to  be  the  heirs  en- 
titled to  succeed  to  the  estate  of  Duchal  under  the 
destination  in  the  deed  1721,  haredibm  nominamiis. 
3»  A  destination  h^redibus  noininandis^  completed  by 
a  deed  of  nomination,  may  be  carried  into  effect  by 
service  and  retour ;  and  Mr  Corbet,  as  undoubted  heir 
of  the  destination  in  this  case,  has  accordingly  been 
served  nearest  lawful  heir  of  tailzie  and  provisioa  to 
the  late  Alexander  Porterfield  of  Porterfield.  4.  The 
right  of  succession  under  the  entail  of  1742  hiis  not 
been  cut  off  by  prescription,  either  positive  or  nega- 
tive. The  consulted  Judges  having  returned  their  opi- 
nions,f  the  Court,  on  13th  November  1829,  pro- 
nounced  this  judgment : 

'*  The  Lords  having  resumed  consideration  of  the  remit  from 
the  House  of  Lords,  dated  the  24th  day  of  May  182G,  ad- 
vised the  revised  cases  for  the  parties,  and  taken  under  their 
consideration  the  opinions  of  the  Lords  of  the  First  Division 
and  permanent  Lords  Ordinary,  They  find  that  the  respondent, 
James  (>orbett  Porterfield.  is  the  person  entitled  to  be  served 
heir  of  tailzie  and  provision  to  the  deceased  William  Porter- 
field in  the  lands  of  Overmiiins — to  the  deceased  Hoyd  Poiter- 
field  in  the  superiorities  of  Porterfield  and  Hupland — and  to  the 
late  Alexander  Porterfield  in  the  estate  of  Duchal ;  therefore 
adhere  to  the  interlocutor  of  the  15th  of  May  1821,  appealed 
from." 

.  Against  this  interlocutor,  as  well  as  against  the  in- 
terlocutor pronounced  previous  to  last  appeal  Sir  M. 
P.  Shaw  Stewart  appealed,  pleading  these  reasons : — 
I.  I'he  appellant  is  the  heir  of  the  investiture  under 
which  the  estates  of  Duchal  and  Overmains  have  been 
held  ever  since  the  date  of  the  marriage-contract  in 
1721. — IL  Viewing  the  deed  1742  even  as  a  deed  of 
nomination,  it  neither  did  nor  could  constitute  the 
heirs  so  named  heirs  ofthe  investiture  1721.  It  merely 
gave  to  those  heirs  a  right  to  insist  that  they  should 
be  admitted  into  the  investiture. — IIL  The  deed  1742 
was  neither  in  form  nor  in  substance  a  deed  of  nomi- 
nation of  heirs  to  be  introduced  under  the  sixth  sub- 
stitution of  the  deed  1721.     It  was  truly  a  new  des- 
tination   intended  to  supersede  entirely  that  which 
was  contained  in  the  original  entail. — IV.  Whether 
viewed  as  a  nomination  of  heirs,  or  as  an  idteratioa 
ofthe  former  destination,  the  deed  1742  is  extinguish- 
ed, both  by  the  positive  and  by  the  negative  prescrip- 
tion.— V.  The  deed  1742  having  been  executed  by 
Alexander  Porterfield  after  he  was  divested  of  the  fee 
of  the  estate,  and  solely  in  virtue  of  certain  reserved 
powers,  isineffectual,  since  it  was  not  executed  in  terms 
of  the  powers  so  reserved. — VI.  The  deed  1742  was 
never  acted  upon  in  any  one  instance^  nor  recognised 
as  a  valid  subsisting  deed.     The  respondent  answer- 
ed— I.  A  conveyance  and  disposition  of  lands  in  fa- 

t  See  oplnlooi  ia  Vui.  IX.  pp.  5<->ia. 
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Toar  of  an  institate,  and  certain  heirs  there  named, 
and  failing  them,  in  faToar  6f  heirs  named  or  to  be 
named,  in  any  separate  deed,  executed  or  to  be  exe- 
cuted by  the  disponer,  is  unquestionably  valid  and  ef- 
fectual uy  the  law  of  Scotland ;  and  sasine  taken  upon 
such  conveyance  or  disposition  by  the  institute,  or  by 
any  heir  called  preferably  to  the  heirs  named  or  to  be 
named,  in  such  separate  deed,  forms  a  valid  and  ef- 
fectual investiture  in  favour  of  the  latter,  as  well  as 
of  the  heirs  called  nominatim  ;  and  the  heirs  so  nam- 
ed, or  to  be  named  in  such  separate  deed,  are,  to  all 
intents  and  purposes,  and  as  fully  and  effectually  heirs 
of  investiture  as  any  heir  specially  and  immediately 
named  in  the  deed  of  conveyance  and  disposition  it- 
aelf« — II.  Under  the  reservation  of  a  right  to  name 
heirs  by  any  separate  deed  of  nomination,  or,  in  other 
words,  under  a  substitution  in  favour  of  heirs  named, 
or  to  be  named  in  any  deed  executed,  or  to  be  exe- 
ented  by  the  disponer,  it  is  unquestionably  competent 
to  nominate  any  series  of  heirs,  however  extensive, 
and  even  to  the  possible  exclusion  of  the  heirs  called 
upon  the  failure  of  such  haredes  nominandi ;  and  this 
is  more  especially  the  case,  where  the  reserved  power 
of  nomination  is  combined  wkh  the  power  of  chang- 
ing, innovating  and  altering  the  course  and  order  of 
succession. — III.  That  by  the  deed  1742,  the  entailer 
validly  and  effectually  exercised  the  powers  reserved 
by  the  deed  of  1721. — IV.  There  are  no  grounds  on 
which  it  can  be  maintained,  that  the  deed  of  1742  is  in 
any  respect  invalid  or  ineffectual,  as  having  been  ultra 
vires  of  the  grantor. — V.  If  the  respondent  be  right 
in  holding  that  the  deed  of  1742  is  unimpeachable, 
upon  any  such  ground  as  excess  of  power,  and  that  it 
was  granted  in  exercise  of  tlie  power  of  nomination, 
and  did,  in  effect  and  substance,  call  the  heirs  of 
Blacksholm  to  be  heirs  of  Porterfield,  under  the  sub- 
stitution higrediims  nominandist  the  judgments  under 
appeal  are,  it  is  apprehended,  plainly  unimpeachable. 
In  particular,  there  are  no  grounds  upon  which  the 
plea  of  prescription,  positive  or  negative,  can  be 
rested,  since  the  heirs  nominated  under  such  a  deed 
are  undoubtedly  heirs  of  investiture,  and  the  posses- 
sion held  under  the  deed  of  1721,  is  necessarily  pos- 
session in  favour  of  the  heirs  named  by  the  separate 
instrument,  as  well  as  of  the  heirs  named  by  the  deed 
itself;  but  no  prescription,  it  is  obvious,  can  take  place 
under  an  investiture  against  the  parties  who  are  the 
heirs  of  that  investiture  ;  or  at  all  events,  there  can 
be  no  commencement  of  prescription  against  them, 
until  such  time  as  the  succession  shall  have  actually 
opened  in  their  favour,  and  that  they  have  not  taken 
under  the  substitution.  Till  then,  their  right  was  con- 
firmed, not  weakened)  by  the  possession  of  the  prior 
substitutes. 

[6th  September  1831.] 

Lord  ChancelLn'.'-^My  Lord*,  this  is  a  case  of  very  consider- 
able importsnce,  whether  we  consider  the  laiig^e  amount  of  pro- 
perty at  stake,  the  principles  of  law  involved  in  it,  touching  the 
construction  of  these  instruments  on  which  the  parties  rely  for 
their  title,  or  the  length  of  time  during  which  certain  of  the  par* 
ties  have  been  in  possession.  The  case  has  been  argued  at  very 
great  length,  and  with  a  zeal  which  the  importance  of  the  ques- 
tion at  issue  might  have  been  expected  to  excite,  and  with  the 
ability  and  learning  which  your  Lordships  must  have  felt 
pledged  would  be  brought  to  the  discussion,  from  the  names  of 


the  learned  counsel  on  either  side.  I  bad  occanon,  in  the  course 
of  last  sitting  in  this  House  upon  the  same  subject,  to  fling  out 
an  observation  during  the  arguments  of  learned  counsel  respect- 
ing the  gretit  weight,  as  well  as  number  of  authorities  on  the 
bench  of  Scotland,  whose  decisions,  when  pronounced,  had  been 
supported  aller  consideration  by  your  Lordships  ;  and  undoubt- 
edly,  on  a  question  which  is  not  one  of  general  law,  but  which 
regards  the  particular  jurisprudence  of  that  part  of  the  United 
Kingdom,  which  touches,  and  is  confined  to  the  law  of  real 
property— a  question,  strictly  speaking,  of  Scotch  conveyancing-^ 
It  is  natural  for  your  Lordships  to  have  a  leaning;  and  those  who, 
in  matters  of  hiw,  are  to  advise  your  Lordships,  as  all  those  who 
have  preceded  me  io  that  office  have  uniformly  felt  that  to  be 
the  great  difficulty,  that  in  executing  that  task  in  the  face  of 
such  authorities,  as  are  sometimes,  and  in  the  present  case,  to  be 
reviewed (and  there  is  hardl;^  any  instance  in  which  the  obser- 
vation arises  mote  fiuriy  than  in  this),  that  in  the  face  of  such  a 
weight  of  authority,  with  such  an  array  of  the  authority  of 
Scotch  Judges,  on  a  question  so  purely  one  of  Scotch  law,  the 
leaning  of  your  Lordships  in  a  doubtful  case  (the  inclination  of 
your  Locdships,  where  you  do  not  see  your  way  plainly  to  a  re- 
versal,  or  a  remitter  of  a  judgment  below),  ought  undoubtedly  to 
be,  and  naturally  always  must  be  in  fatour  of  the  judgment 
which  has  been  pronounced  by  those  Judges,  with  such  leurning, 
and  with  such  abilihr,  and  backed  by  such  approvaL  It  would 
be  very  difficult,  indeed,  to  conceive  a  case,  where  all  the  Scotch 
Judges  together,  had,  on  a  point  of  purely  Scotch  law  concurred, 
in  which  your  Lordships  would  feel  yourselves  justified  in  re- 
versing that  decision ;  nevertheless  (and  I  mention  it  for  the 
purpose  of  making  a  remaric,  which  is  still  naore  applicable  to 
the  present  case),  even  in  such  a  case,  examples  are  not  wanting 
of  reveraals  (or  at  least  of  remitters  almost  amounting  to  re- 
versals,  the  House  differing  in  opinion  with  the  unanimous, 
or  almost  unanimous  opinion  of  the  Court  below).  In  some  of 
those  cases  (and  they  are  remote  in  point  of  date),  there  were 
good  reasons  for  supposing,  that  slthough  great  learning  had 
been  brought  to  the  decision  of  the  Ck^urt,  and  in  many  instances, 
very  great  ability  and  acuteness;  yet,  that  perhaps  an  entire 
want  of  bias  on  the  part  of  those  very  learned  and  acute  persons^ 
an  entire  freedom  from  all  bias,  sometimes  of  a  party  kind — 
sometimes  possibly  of  a  national  kind— was  not  whoUy  wanting, 
but  had  cast,  as  it  were,  its  shadow  across  what  ought  to  be,  if  I 
may  so  express  it,  the  uncontaminated  purity  of  the  judicial  path. 
But  ever  since  I  have  attended  to  these  matters,  my  observation 
has  led  me  to  few,  if  any  instances,  where  so  great  a  union  of  opinion, 
as  exists  in  the  present  case,  has  been  set  at  nought  by  a  con- 
trary decision  on  a  question  of  Scotch  law,  regarding  the  hiw  of 
real  property  in  Scotland.  There  is  no  case  in  which  such 
weight  of  authority  has  been  held  so  light  in  the  scale  to  be 
counter-balanced  by  your  Lordships*  opposing  opinion,  or  haa 
been  set  at  nought,  and  a  reversal  of  a  judgment  so  supported 
awarded.  Nevertheless,  I  am  far  from  saying,  that  the  case  may 
not  arise  where,  in  such  cases,  all  the  Judges  having  a  dear  opi- 
nion, save  three,  where  all  those  Judges,  the  most  eminent  for 
their  sagacity,  and  for  their  learning,  and  for  their  experience  as 
lawyers,  conversant  with  the  Scotch  law  of  reel  property,  might 
not  be  on  one  side,  and  your  Lordships  take  part  with  a  very  small 
portion  in  point  of  numbers — and  even  in  point  of  weight,  a  very 
small  minority  of  the  Court  below.  If  such  a  c  ase  should  arise, 
it  is  your  Lordships*  bounden  duty  to  meet  it — it  is  your  bounden 
duty  to  follow  your  own  opinion,  and  to  fellow  it,  because  it  is 
your  opinion,  and  not  to  bend  to  the  authority  of  the  Court  be* 
low;  for,  else,  if  there  were  a  Court  composiAl  of  a  much  smaller 
number  of  Judges,  where  absolute  unanimity  would  be  much 
more  frequently  expected,  a  contrary  supposition  would  amoimt 
to  an  ouster  of  the  appellate  jurisdiction  entirely.  I  only 
throw  out  these  general  observations  for  the  purpose  of  intro- 
ducing one  or  two  remarks,  with  which  I  am  about  to  conclude. 
The  notif:e,  as  it  were,  which  I  at  present  offfer  to  your  Lord- 
ships, after  the  inclination  in  fiivour  of  this  judgment*  is,  that 
undoubtedly,  if  I  were  at  present,  upon  my  present  knowvledge 
of  the  case,  and  after  the  attention  I  have  been  able  to  bestow 
on  the  arguments  at  the  Bar,  and  also  on  the  very  volumnious 
and  elaborate  and  very  lengthy  papers,  in  which  those  arguments 
have  been  submitted  u  a  printed  form  to  your  Lordsbips^if  I 
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were,  without  more  consideration,  to  be  bound  at  present  (wbicb 
happily  I  am  not)  to  give  an  opinion  on  tbis  case,  I  should  have 
no  hesitation  in  affirming  the  jad;^eQt.  Nevertbeless,  my 
Lords,  I  deem  it  my  duty  to  go  through  tbese  once  more^X 
deem  it  to  be  my  duty  specially  to  call  my  attention  to  several 
of  the  topics,  which  are  to  be  found  in  an  able  and  judicious 
opinion  of  Lord  Mackenzie,  one  of  the  smaller  number  of 
Judges  who  had  disposed  of  this  case  in  Scotland,  particularly 
one  branch  of  the  argument  which  I  dare  to  say  I  may  find  some 
answer  to,  and  which  I  have  not  seen  answered  on  the  face  of 
tbis  case — I  mean  that  part  which  has  been  very  lately,  in  the 
course  of  the  argument  of  my  Lord  i\dvocate,  called  to  your 
attention,  and  is  to  be  found  in  the  last  p;?ge  but  one — I  think, 
at  the  bottom  of  the  14th  page  of  the  appendix  to  the  appellants 
case  :  That  (and  one  or  two  other  points  made  by  that  very  able 
and  acute  Judge,  whose  arguments  on  all  occasions  are  deserving 
of  minute  attention,)  will  occupy  my  attention,  and  I  shall 
certainly  have  no  hesitation  in  delivering  ray  opiuion,  as  the 
opinion  I  have  formed  on  the  merits  of  the  case,  when  I  really  have 
no  bias  the  one  way  or  the  other — my  own  opinion  now  leaning, 
as  I  think  I  am  bound  to  lean,  against  reversing  a  decision  so 
pronounced.  Mv  Lords,  it  is  in  vain  to  say— while  there  may  be 
points  of  law  which  maybe  of  some  difficulty,  as  well  as  of  im- 
portance to  the  interests  of  the  parties — it  is  in  vain  to  say  that 
any  general  rule  can  be  laid  down,  with  respect  to  the  discretion 
parties  most  exercise  in  appeal! tig  from  the  Courts  below.  One 
should  say,  generally  speaking,  on  aquestion  of  purely  Scotch  law, 
as  the  Court  is  constituted  without  the  assistance  of  Scotch 
Judges — as  the  Court  is  constituted  sitting  as  a  foreign  Court 
of  J  ustice— to  decide  on  foreign  law,  in  the  practice  of  which 
none  of  your  Lordships  are  educated,  only  taking  it  up  as  it  is 
presented  to  you  at  the  Bar  of  this  House,  it  is  in  vain  to  deny, 
that,  generally  speaking,  with  professional  men,  there  ought  to 
be  a  leaning  to  a  decision  on  a  question  of  purely  Scotch  law, 
where  such  a  preponderance  of  opinion  and  authority  is  to  be 
found  on  one  side ;  nevertheless,  let  this  argument  go  for  no- 
thing, the  pmctice  would  rather  lead  to  encourage  doubt,  than  to 
check  it.  If  it  should  be  unhappily  found  in  this  case,  that 
tho9e  who  advise  your  Loitlships  would  have  formed  a  different 
opinion  from  that  of  the  Court  below,  though  it  is  not  very  pro- 
bable that  that  will  be  the  result,  yet,  if  it  should  be  the  result, 
it  will  go  against  the  force  of  my  observation.  But,  again,  I 
have  to  say,  generally  speaking,  if  I  were  a  professional  man 
in  that  part  of  the  kingdom,  I  should  not  be  very  ready  to  per- 
suade parties,  where  there  was  so  great  and  prepondernting  a 
balance  of  opinion  in  favour  of  one  party,  on  a  question  of 
purely  Scotch  law,  to  abide  the  chance  of  a  reversal.  Notwith- 
standing this,  it  is  my  bounden  duty  to  go  through  this  case 
with  balances  as  perfectly  equal  as  if  I  did  not  know  that  the 
Judges  had  been  so  divided.  I  shall  lay  that  out  of  view,  and 
betake  myself  to  the. painful  and  vigorous  consideration  of  the 
respectable  opinion  of  Lord  Mackenzie,  and  undoubtedly  1 
most  find — doubtless,  I  shall  find  some  answer  to  the  difficul- 
ties he  raiaes  ;  if  not,  my  opinion,  such  as  it  is,  must  alter.  My 
advice  to  your  Lordships  is,  that,  in  the  meantime,  your  Lord- 
ships* judgment  be  postponed. 

[2dd  September  1831.] 

Lord  rA/inc^Z/or.— -My  Lords,  there  was  also  the  case  of  Stewart 
r.  PorlerfieM,  which  was  \ery  ab'y  argued  before  your  Lord- 
ships. I  bad  some  doubt  upon  one  pait  of  that  case,  in  conse- 
quence of  the  very  learned  atid  ingenious  opinion  of  one  of  the 
ablest  Scotch  lawyers,  Lord  Mackenz'e.  There  appeared  to 
me  atopic  raised, if  not  an  important  argument  in  the  cause, 
that  hod  not  been  jus  Jy  deuU  with  in  toe  Court  below,  as  far  as 
I  was  favou*'ed  wjili,  and  had  the  advantage  of  the  opinions  of 
the  Judges  who  decided  tiie  cause,  and  I  postponed  advising 
Tour  Lordships  to  affirm  i\\e  judgment,  iiU  1  suw  the  reasons 
given  to  support  that  view  oi .  Lord  Mackenzie's.  I  will  not 
ray  that  the  rc^ult  of  my  reading  upon  the  point,  and  looking 
into  the  authorities  upon  it,  has  entirely  removed  the  difficulty 
from  the  way,  or  taken  the  doubt  out  of  my  mind,  which  the 
\ie\v  taken  by  Lord  Mackenzie  was  calculated  to  raise.  Never- 
theless, though  he  certainly  still  may  be  said  to  have  raised  a 
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difficulty,  it  is  not  so  insuperable  as  to  over-balance  the  great 
authorities  which  I  find  on  the  other  side,  and  the  great  weight 
of  the  opinions  of  the  other  Judges,  by  which  I  find  the  ques- 
tion was  decided;  and  although  tiiis  was  a  doubt  upon  a  question 
of  strict  Scotch  law  conveyance,  and  upon  a  mere  technical 
question  touching  the  lights  of  real  property  by  conveyance — ^if 
I  found  that  their  Lordships  had  taken  a  view  that  >vas  contrary 
to  the  best  opinion  I  could  form  upon  balancing  their  own  reasons, 
and  upon  examining  the  authorities  upon  which  they  assumed  to 
be  bottomed,  I  should,  as  I  stated  before,  have  had  no  hesita- 
tion conscientiously  to  give  that  difference  of  opinion  to  the 
party  entitled  to  the  benefit  of  it,  and  have  advised  your  Lord- 
ships to  reverse  the  judgment  below ;  but  I  do  not  see  that  the 
difficulty  is  insuperable.  I  think  I  see  a  way  of  answering  Lord 
Mackenzie's  argument — I  do  not  trouble  your  Lordships  with 
that — ^but  I  do  not  see  that  it  is  so  unanswerable  as  not  to  be 
got  over.  I,  therefore,  shall  humbly  advise  your  Lordships  to 
affirm  the  interlocutor  appealed  against. 

Interlocutor  affirmed. 

Appellant's  Authorities.— Craig,  II.  2.  17  j  2.  17.  31.  Earl 
of  Selkirk  v,  Douglas,  M.  4560.  Kennedy  v.  Arbuthnot,  1681 ; 
Stair,  III.  5.  33.  Gordon  and  M'Culloch  v.  M^Culloch,  25th 
January  1771.  Ross  v.  Ross,  7rh  March  1765.  Monboddo's 
Dec  p.  909.  Kerr  v,  Kerr,  23d  January  1747.  Lookup  v, 
Crombie,  28th  February  1754.  Wallace  v.  Murray,  9th  January 
1759.  Stewart  v.  Houston,  15th  July  1760.  Wemyss  v. 
Macnaughton,  Idth  June  1766.  M*Dougall  v.  M'Dougall,  10th 
July  1739.  Douglas  i;,  Douglas,  2d  February  1753.  Aytoun 
r.  Monnypenny,  3Ut  July  1753;  Ersk.  III.  7.  37.  Monboddo's 
Report  of  Case  of  Mackerson,  p.  675.  Hope  Vere  t».  Hope, 
12th  February  1828;  F.  C.  Welsh  o.  Maxwell  in  1808.  Lums- 
den  V,  Balfour  in  1811 ;  Mor.  v,  Prescrip.  No.  8. 

Respondent's  Authorities. — Don  v.  Don,  5th  February  1713. 
Roxbui^he,  13th  July  1646.  Duke  of  Hamilton  and  the  Earl 
of  Selkirk  V.  Douglas.  Entails  of  Roxburghe,  of  Over- Crailing, 
of  the  Earldom  of  Angus,  and  of  the  estate  of  Rutherford. 

Second  Division — Richardson  and  Connell,  Appellant's  So- 
licitors.— Moncrieff,  Webster  and  Thomson,  Respondent's  So- 
licitors. 

2Sd  September  1831. 

No.  17. — Janet  &  Euzabeth  Kibblf,  Appellants,  v.  Joiim 
St£V£N80.v  &  Others,  Respondents, 

Testing — Clause—  Rei  Interventus  —  Precept  —  In  feftroent — 
Heidi  affirnUiig  the  judgment  of  the  Court  of  Session — /.  Tkai 
an  olyection  to  the  designaiion  of  a  subscriOIttg  witness  in  the 
testing  clause  of  a  fnariiage'COtilract,  was  removed  by  tike  mar^ 
riage  of  tUe  pariles.-^^ll.  That  an  informal  and  unrecorded 
sasine  does  not  ejrhausi  the  pircept,  to  the  effect  of  invalidating  a 
second  sasine  on  L'te  same'  precept, 

Marion,  Janet  and  Agnes  Spruell  were  infeft  in 
Braebead  as  beirs'-porti oners  of  their  father,  Jolm 
Spruell,  in  virtue  of  a  precept  of  clare  constat  from 
the  Duke  of  Hannilton,  16th  February  1750,  and  sa- 
sine thereon,  6lh  June  1750.  James  Stevenson  mar- 
ried Marion.  He  acquired  from  Agnes  and  her  hus- 
band, Hugh  Speir,  on  the  16th  of  November  1751, 
and  I7lh  June  1758,  her  third  share.  And  on  the 
28th  of  June  1766,  and  25th  November  1793,  he  ob- 
tained the  remaining  third  from  Janet  and  her  hus- 
band, Robert  Allison.  James  Stevenson  and  Marion 
Spruell  became  parlies,  on  the  iOth  of  August  1793» 
to  an  antenuptial  contract  of  marriage  between  his 
son  James  and  Janet  Johnstone,  whereby  Braehead 
was  conveyed  to  James  the  youn^^er,  and  the  childrerr 
to  be  procreated  of  the  said  marriage ;  whom  failing, 
to  his  nearest  heirs  and  assignees  whomsoever ; — and 
in  consideration  of  £200,  or  whatever  other  tocher 
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Janet  Johnstone  miglit  bring  and  assign  to  him,  he  be- 
came bound  to  pay  Tier  £15  as  an  yearly  annuity  from 
the  rents  of  Braehead,  &c.  The'  deed  contained  an 
obligation  to  inFeft  James  Stevenson,  junior,  and  his 
foresaids,  in  fee,  and  Janet  Johnstone  in  liferent.  The 
testing  clause  of  the  deed  bore  that  it  had  been  sub- 
scribed by  Janet  and  one  of  her  trustees,  before 
James  Stevenson   in  Corseford,   and  James  Steven- 

',  while  the  signatures   were  James 


son   in 


Sterenson,  witness,  and  James  Stven,  witness.  In- 
feftment  was  taken  on  this  contract,  1 0th  August 
1793,  but  was  not  recorded.  A  second  inPeftment 
was  taken  (23th  December  1793,)  on  the  same  pre- 
cept, and  recorded  22d  February  1794-.  James  Steven- 
son, junior,  had  four  children — Janet,  James  tertiuSy 
John  and  Robert.  He  died  without  a  settleinent,  in 
1804,  after  surviving  his  father  and  mother.  His 
widow  thereafter  drew  her  £15,  &c.  from  the  proper- 
ty, and  James  Stevenson  terlhis,  his  son,  proceed- 
ed, when  he  became  major,  in  1817,  to  make  up  his 
title  as  follows : — 1.  He  expede  a  special  service  as 
heir  of  his  grandfather,  Jame«,  to  the  two-thirds  by 
him  acquired.  2.  He  expede  a  special  service  as  heir 
to  his  gi-andmolher  in  her  third  share.  3.  He  expede 
a  general  service  as  heir  to  his  father,  James.  These 
services  he  retoured.  Then,  on  the  7th  of  July  1817, 
he  obtained  a  charter  of  confirmation  of  the  two  first 
rights,  and  was  infeft  thereon  18th  October  J 8 19. 
On  tbe  26th  of  November  1819.  he  granted  to  Camp- 
bell, for  a  loan  of  £10(^0,  an  heritable  security,  on 
which  the  latter  was  infel't.  *27th  November  1819.  On 
the  28th  of  February  18*21,  other  Campbells  got  a 
second  secorilVj  on  which  they  were  immediately  in- 
feft. He  subsequently  granted  other  securities.  And 
the  whole — to  all  of  which  Janet  Johnstone  gave  her 
concurrence,  for  her  interest — amounted  to  £33.>0. 
The  appellants'  heritable  creditors  availing  themselves 
of  their  powers  of  sale,  advertised  the  lands.  But  a 
few  days  before  the  adjourned  sale,  John  Stevenson, 
the  younger  son,  intimated  bis  intention  to  oppose 
the  sale,  on  the  ground  of  the  marriage- con  tract.  He 
and  the  other  children  obtained  a  special  service  to 
their  father  in  three-fourths  of  the  lands,  in  spite  of 
the  opposition  of  James  Stevenson,  Urlius.  They 
thereafter  raised  horning  against  hini»  as  the  imme- 
diate superior,  when  he  granted  in  their  favour  a 
precept  of  dare  constat,  21st  May  1828,  whereon  they 
were  mfeft  22d  May  1828.  The  appellants,  in  conse- 
quence, brought  a  reduction  of  the  said  contract,  but 
not  of  the  unrecorded  infeftment,  10th  August  1793 — 
pleading — That  tbe  marriage-contract  was  null,  inas- 
much as  one  of  the  witnesses  was  not  designed  at  all ; 
and  the  subscription  was  by  a  person  of  a  different 
name,  so  that  it  could  not  form  the  ground  of  a  sa- 
sine:  That  the  alleged  sasine,  10th  August  1793, 
could  not  have  effect  against  third  parties;  and  that 
ttie  sasine  of  2dth  December  1793,  was  void,  as  pro- 
ceeding upon  an  exhausted  precept.  The  respondents 
pleaded — That  the  apnellants  were  barred  from  reduc- 
ing the  contract,  as  deriving  right  solely  from  one 
who  had  no  right  to  make  up  titles  inconsistent  with 
it,  or  to  reduce  it  himself:  That  they  were  baiTed 
by  homologation,   in  particular  by  the  bonds  which 


they  took  with  Janet  Johnstone*s  concarrence : 
That  they  were  not  in  bona  fide  to  take  securi- 
ties from  James  Stevenson,  in  defraud  of  tbe  rights 
of  the  respondents,  and  in  face  of  a  recorded  in- 
feftment on  a  known  contract:  That  the  incom- 
Sleteness  of  the  testing  clause,  as  regarded  Janet 
ohnstone,  could  not  affect  its  relation  to  James 
Stevenson  and  Marion  Spruell :  That  the  objection 
as  to  the  former  was  removed  by  ret  interventus  ;  and 
that  it  was  not  incompetent  to  take  a  second  infeft- 
ment, when  the  first  was  null  and  unrecorded. 

"  The  Lord  Ordinary  (12th  November  1829),  having  con- 
sidered the  dosed  record,  the  revised  eases  for  the  parties,  and 
whole  process,  Sustains  tbe  defences,  assoilzies  the  defenders, 
and  decerns :  Finds  tbe  pursuers  liaUe  to  the  defenders  in  ex- 
penses, &C. — Nole. — Tbe  Lord  Ordinary  does  not  rest  upon 
the  objections  to  the  pursners*  title ;  he  decides  the  case  upon 
tbe  meritSj^bat  thinks  it  best  to  have  tbe  whole  cause  to- 
gether." 

The  Misses  Kibble  reclaimed — when  the  Court,  on 
21st  May  1830,  pronounced  this  interlocutor: — 

"  Tbe  Lords  having  advised  the  cause,  and  heard  counsel  for 
tbe  parties,  adhere  to  the  interlocutor  submitted  to  review,  so  far 
as  it  sustains  the  defences  against  tbe  plea  of  the  pursuers, 
founded  on  tbe  objection  to  tbe  testing  clause  in  tbe  contract  of 
marriage,  and  to  this  extent  refuse  tbe  desire  of  tbe  reclatming 
note,  and  decern.  But  as  to  tbe  second  objection  against  the 
validity  of  tbe  infeftment  produced  by  tbe  defenders,  upon  the 
ground  that  tbe  precept  upon  wbicb  it  proceeded  bad  been  ex- 
hausted by  a  prior  sasine ;  and  in  order  that  this  point  amy  be 
finally  settled,  appoint  tbe  record  and  cases  for  tbe  parties  to  be 
laid  before  the  Lords  Ordinary  and  tbe  Lords  of  the  First  Di- 
vision of  tbe  Court  for  their  opinion.** 

Opinions  having  been  returned,  the  Court,  on  18th 
December  1830,  adhered.  The  Misses  Kibble  then 
appealed,  pleading — I.  The  Act  1681,  chapter  5, 
enacts  and  declares,  **  That  only  subscribing  witnesses 
in  writs  to  be  subscribed  by  any  parties  hereafter, 
shall  be  probative,  and  not  the  witnesses  insert  not 
subscribing;  and  that  all  such  writs  to  be  subscribed 
hereafter,  wherein  the  writer  and  witnesses  are  not 
designed,  shall  be  nnll,  and  are  not  suppliable  by  con- 
descending U|H>n  the  writer,  or  the  designation  of  the 
writer  and  witnesses."  This  enactmeut,  which  was 
intended  to  supply  the  defects  of  former  statutes,  ia 
clear  and  anamoignous :  First,  The  name  of  every 
subscribing  witness  must  be  inserted  in  the  deed.  If 
the  names  of  the  witnesses  inserted  in  the  deed  are  not 
the  names  of  tbe  persons  who  subscribe  as  witnesses, 
then  the  former  cannot  prove  the  execution  of  the 
deed,  because  they  are  witnesses  '*  insert  not  subscrib- 
ing," and,  therefore,  the  deed  is  null.  Secondli^,  The 
witnesses  who  subscribe  must  be  designed  in  the 
deed,  that  is,  it  must  express  their  names,  professions, 
if  they  have  any,  and  places  of  residence.  If  they  are 
not  designed,  the  deed  is  null. — IT.  The  precept  of 
sasine  in  the  contract  was  exhausted  by  the  sasine 
taken  thereon  on  10th  Angnst  1793;  and,  conse- 
qnently,  the  subseouent  sasine  on  29th  December 
1793,  was  null  and  void,  as  being  given  without 
any  e£Fectttal  warrant.  It  is  a  settled  principle  of 
the  feudal  law  of  Scotland,  admitted  by  all  par- 
ties, and  recognised  as  unquestionable  by  every  Judge 
in  the  Court  below,  that  when  a  precept  or  sasine 
18  once  exhausted,  it  never  can  be  executed  again. 
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Answered — 'L  The  objection  to  the  testing  of  the 
signatore  of  the  bride  itt  the  marriage-contract  sought 
to  be  reduced,  is  comptctelv  obviated,  even  as  to 
the  subscription  of  the  bride  lierself,  by  the  cir- 
cumstance of  marriage  having  followed  thereon,  while^ 
with  reference  to  the  subscription  of  the  parents 
of  the  bridegroom,  as  disponefs  of  the  lands  convey- 
ed in  the  marriage-contract,  ft  is  utterly  untenable 
and  absurd. — II.  The  appellants,  being  in  the  know- 
ledge of  the  rights  conferred  on  the  respondents  by 
the  contract  of  marriage,  were  in  mida  fide  to  accept 
the  bonds  taken  br  them  in  lyrejodice  thereof,  and 
cannot  avail  themselves,  as  against  the  respondents, 
of  these  bonds,  which,  consequently,  can  afford  them 
no  ti  lie  to  pursue  reduction  of  the  infePtment  on  the 
contract  or  marriage. — II L  Because,  when  a  seisin 
has  been  omitted  to  be  I'ecorded,  a  second  seisin,  taken 
on  the  same  precept,  is  perfectly  valid  and  efiPectual. 

Lor*i  Chancellor* — Mj  Lords,  as  this  case  bas  undergone  con- 
siderable disrussion  below,  and  there  has  existed  at  different 
times  great  doobt  upon  the  point  of  fendal  Uiw  raised  bv  it,  I 
pass  over  that  which  I  last  alluded  to — I  mean  as  to  the  defective 
execution  of  this  eontnicC  of  marriage  bv  the  bride.  She  ful- 
filled  the  contract  of  marriage  as  far  as  her  act  was  concerned, 
by  being  married ;  and  the  husband  exeentes  in  trust  for  her,  the 
the  two  disponees  execute  it,  and  it  is  execated  by  idl  the  neces- 
sary parties — the  bride  performs  her  part  by  marrying  the  htis- 
band — all  the^  other  parties  are  properly  attested,  and  it  is  only 
to  her  execution  that  there  is  an  objection ;  but  that  leaves  no 
donbt  in  my  mind,  as  was  the  case  with  the  Judges  in  the  Court 
below,  that  it  is  completely  vaKd.  The  materiul  question  is, 
whether  the  precept  of  sasine,  contained  in  this  contract,  has  been 
exhausted  by  an  unrecorded  sasine,  and  consequently,  whether 
the  exhaustion  of  that  sasine  shall  enure  to  the  defeasance  of  a 
subsequent  sasine.  Now,  upon  this  question,  there  appears  to 
have  existed  considerable  doubt  at  one  time,  and  in  consequence 
of  that  doubt  it  is,  that  this  case  was  sent  for  the  opinion  of  the 
other  Judges.  Eight  of  the  Judges  have  given  an  unanimous 
opinion  in  favour  of  the  judgment,  proceeding  upon  the  princi- 
ple, that  an  unrecorded  sasine  did  not  exhaust  the  precept  of 
S3siiie — that  the  unrecorded  sasine  Was  null  and  void  to  the  in- 
tent  in  question,  and  was  indeed  to  be  passed  by  as  an  absolute 
nullity — and  that  the  precept  of  sasine  might  be  validly  executed 
by  a  subsequent  sasine.  Now,  in  opposition  to  the  opinion  of 
the  Judges,  I  have  stated,  there  is  first  the  opinion  of  Lord 
Medwyn,  who  says  not  one  word  upon  the  recent  cases,  though 
be  says  a  good  deal  upon  the  old  cases,  not  one  of  which  cases 
is  on  all-fours  with  the  present.  There  is  also  my  Lord  Bal- 
gray,  whose  donbt  it  was  that  gave  rise  to  the  hearing  in  presence, 
in  the  case  of  Baxter  v.  Watson  in  1818.  Lord  Balgray  refers 
to  Kibble  p.  Stewart  in  1814.  Lord  Medwyn  neither  refers  to 
that,  nor  Baxter  v.  Watson,  nor  to  another  case  of  which  we 
have  no  account — I  mean  KeppelPs  trustees.  But  the  weight  I 
should  otherwise  give  to  the  opinion  of  Lord  Medwyn  is  very 
greatly  impaired  l^  the  remarkable  fact,  of  his  not  taking  any 
notice  of  what  appears  to  have  staggered  Lord  Balgray  himself, 
albeit,  Lord  Balgray,  generally  speaking,  concurs  with  him.  It 
seems  singular,  that  the  old  cases  that  do  not  bear  upon  the 
point  half  so  much  as  Kibble  v,  Scewart,  have  been  much  com- 
mented apon,  and  that  Kibbfe  p.  Stewart,  which  is,  as  far  as 
the  opinions  of  the  Judges  go,  a  direct  authority  in  the  present 
case,  is  passed  over ;  but  I  should  wish  to  know,  whether,  upon 
a  question  of  pore  Scotch  law-^^  practical  question  of  convey- 
ancing-—upon  which  it  is  of  the  atniost  importance  that  the  rule 
laid  doiv ii  by  decided  cases,  and  followed  since  those  eases  were 
decided,  and  the  judgments  pronounced  upon  them  were  known, 
and  upon  which  a  vast  amount  of  property  is  held  at  this  mo- 
ment—whether  it  would  be  a  jndtcioos  thing  for  your  Lordships 
to  unsettle  that  rule  upon  the  argument  here  maintained,  and 
upon  the  sobtletv  of  the  ai|pment  contained  in  some  parts  of 
these  papersi  and  the  authority  of  Loni  Medwyn,  who  passes  by 
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the  material  fact  of  those  decided  cases,  and  those  oases  bein^ 
still  unreversed,  and  none  brought  under  your  Lordships*  review 
by  appeal,  and  the  still  more  important  fact  of  their  forming  the 
rule  to  prnctical  men,  by  which  conveyancing  has  been  carried 
on  for  the  last  seventeen  yeai-s.     My  Liords,  when  yon  look  at 
the  authority  of  Lord  Balgi-ay,  on  the  other  hand,  he  agrees  with 
his  learned  brother^t  generuily.     He  says,  that  Kibble  9.  Stewart 
is  the  sort  of  c»se  1  hi>  re  decribed  it  to  be,  and  that  ever  shioei 
that,  the  undoubted  understiinding  of  practitioners  has  been  to^ 
hold  an  unrecorded  sasine  as  null,  and  so  to  take  new  infeftmentr 
upon  the  original  precept— that  is  to  say,  that  the  original  pre-* 
dept  was  not  exhausted  ;  if  it  had  been  exhausted  upon  the  first 
sasine,  a  new  infef^ment  could  not  validly  have  been  taken — and 
he  adds,  **  Property  to  a  grelit  amoont  is  held  at  this  raomenti 
on  the  foith  of  that  judgment,  and  a  subsequent  orie:*'     That 
was  Baxter  0.  Watson.    Lord  Balgray  was  the  only  Judge  who 
differed  with  bis  learned  brothers  in  Baxter  v.   Watson,  that 
Kibble  V.  Stewart  decided  Baxter  v,  Watson,  against  the  ex-^ 
baustion  of  the  precept  by  an  unrecorded  sasine.     That  Judge 
raised  the  only  doubt  upon  the  subject ;  and  in  consequence  of 
his  Lordship's  doubt  it  was  that  a  hearing  in  presence  was  or* 
dered  ;  but  the  parties  choose  to  have  it  settled  out  of  Gourm- 
and then  we  are  told,  that  the  opinion  of  a  learned  counsel  was 
given  in  their  favour;  but  we  have  the  opinion  of  one  of  the 
Judges  who  referred  to  that  opinion,  if  it  had  been  of  any  great 
weight,  as  set  agaihst  the  opinion  of  the  Judges  in   Kibble  v. 
Stewart,  and  in  Baxter  ft.  Watson-^the  almost  unanimous  opi- 
nion of  the  Judges  in  advising  first  upon  the  question,  when  it 
was  not  obiter ;  but  the  principal  point  in  the  case,  and  even  if 
it  were  correctly  stated,  which  it  is  not^  that  Mr  Ross  decided 
upon  the  merits  against  the  title,  even  there  it  would  not  wei^ 
more  than  as  dust  in  the  balance  against  the  judicial  decision  of 
Kibble  v.  Stewart,  and  the  i^l  but  unanimous  decision  of  Baxter 
V,  Watson.     But  then  it  is  said,  he  gave  his  opinion  upon  the 
special  circumstances  of  the  case— he  only  said  in  that  case,  it 
was  not  such  a  title  as  a  purchaser  could  be  compelled  to  tdce. 
D.  Keltic's  case  has  also  been  referred  to^  bnt  we  are  not  in- 
formed of  the  circumstances  of  that  case.     This  is  the  predidu 
ment  in  which  the  present  question  stands.     Now  this  gitea 
rise  to  the  natural  question,   Whether  the  law  was  akogethec 
changed  by  Kibble  e.  Stewart,  followed  by  Baxter  »<  Watson  t 
or  whether  it  did  not  decide,  for  the  first  time,  that  which  was 
matter  of  judicial  decision?— and  I  take  npon  me  to  say,  upon  the 
shewing  of  Lord  Medwyn,  though  some  of  the  cases  fce  quotes 
support  his  general  position,  none  of  them  come  up  to  his  posi- 
tion, that  this  decision  is  contrary  either  to  the  decision,  such  as 
it  is  in  Kibble  v.  Stewart,  or  to  the  decision  of  Baxter  v.  Wae» 
son,  or  negatives  the  decision  pronounced  by  almost  all  the 
Judges  in  the  present  case  ;-^not  one  of  those  cases  is  a  case  that 
could  be  cited  as  upon  all-fours  with  the  present,  that  an  unre- 
corded sasine  exhausts  the  precept  of  sasine.    Well  then,  I  look 
to  Kibble  9.  Stewart,  and  to  the  very  learned  authority  of  Lord 
Meadowbank,  and  the  extraordinary  acute  argument  he  holds  upon 
that  case,  which  is  given  with  the  greatest  precision— -given  with 
the  greatest  decision — and  given  with  the  most  unhesitating  con- 
fidence, but  who,  although  a  great  feudal  lawyer,  with  all  the  great 
qualities  a  Judge  should  have,  is  very  prone  to  question  and  to 
doubt  upon  points.    I  have  seen  a  good  many  doubts  come  from 
Lord  Meadowbank,  all  learned  doubts,  and  deserving  of  atten- 
tion,  but  as  many  as  from  any  other  Judge — nevertheless^  be 
gives  it  with  the  most  unhesitating  confidence,  that  it  is  a  mil-^ 
lily  as  to  exhausting  ^e  precept ;  but  he  adds  a  very  important 
qualification,  if  it  is  a  qualification,  that  there  may  be  parties  who 
cannot  set  it  up — the  granter  and  his  heirs,  tenants  and  others. 
Some  of  the  cases  quoted  I  do  not  value  a  rath,  because,  what  sig- 
nifies it  to  me  to  shew,  that  in  a  removing  action  bought  by  • 
landlord  against  a  tenant,  fraudulently  or  otherwise  misconduct* 
ing  himself,  that  the  tenant  was  not  to  be  allowed  to  set  up 
tfaie ;  but  does  it  follow  from  that,  that  this  objection  does  not 
exist-^that  the  nnllity  in  the  title  does  not  exist — that  the  title 
may  not  be  absolutely  annulled,  though  the  tenant  pay  be 
estopped  by  the  tenure — ^mthne  tenoris^not  to  disclaim  his  lerd*e 
title.     I  take  that  to  be  the  rule  of  all  law  in  Scotland.     It  ie 
certainly  where  the  feudi^  law  has  reference  to  a  longer  title  thart 
ours,  that  the  tenant  cannot  set  up  an  objection  to  the  hmdlofd'i 
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title — the  landlord  may  remove  him,  and  the  tenant  is  the  last 
person  to  say  that  the  proceeding  instituted  by  the  landlord  is  a 
nullity  in  itself.     Therefore,  all  the  cai^es  going  upon  estoppels, 
by  wliicii  certain  perMons  are  barred  from  setting  up  a  certain 
defence  to  the  title  of  another,  are,  in  my  mind,  oi  extremely 
little  avail  in  the  present  argument.     There  is  no  doubt  as  to 
the  statute  that  mentions  resignations,  and  the  statute  that  deals 
with  8ai»i<)e.s — the  one  shall  be  of  **  no  effect,**  meaning  no  effect, 
and  the  other  that  it  shall  **  make  no  faith  in  judgment.*'     But 
upon  looking  iuto  tbe  cases  referred  to  on  the  other  side,  and 
the  text  books — Er««kine  for  instance^and  I  have  the  greatest 
deference  for  his  works,  particularly  his  firiit  work,  which  had 
bis  own    supervision  when  it  passed   through    the  presfr— >I 
think  it  is  not  difficult  to  bhew,that  the  doctrine  contended  for 
is  somew'iat  repugnant  to  the  doctrine  as  it  is  here  stated,  and 
to  Lord  Baiikton  a  little  more  so.     But  it  is  said  Mr  Bell  gives 
evidence  of  his  o(>in-on  being  the  orher  way—that  would  not 
very  much  move  me  if  it  wcs  so;  but  it  is  fit  to  soy,  that  Mr 
Bell,  uTider  the  very  head  of  exhausting  the  precept  of 'sasine — ( I 
do  not  cite  him  as  any  author'ty,  for  a  lir'ng  autiior  is  no  autho* 
rity  in  a  Court  of  Jubtice,  but  it  is  evidence  of  the  understand- 
ing of  conveyancers,  and  the  understanding  and  practice  of  pro- 
fessional men,  and  so  fur  it  affords  a  strong  reason  for  standing 
by  the  later  current  of  decisions ;  and  I  can  see  nothing  like  a 
direct  contradiction  between  them  and  the  former  current  of 
decision).     |Jr  Bell  says,  there  is  no  ccse  which  can  in  all  res- 
pects be  considered  a  decibioii  to  setOe  tuis  important  point;  but 
the  weight  of  auihority  and  of  judicial  opinion  seems  to  au- 
thorise the  conclusion,  that  the  precept  iu  such  a  case  is  unez- 
bausted;    and  he  states   Baxter  v.    Watson,  and    Kibble  v. 
Stewart,  and  the  authority  of  Lord  Meadowbank  in  the  case  I 
have  staled,  and  a  manuscript  opinion  in  a  col'ection  of  opinions 
of  Lord  Kilkerran ;  and  if  all  that  is  to  be  said,  in  derogation  of 
Mr  Bell,  as  bearing  witness  to  tbe  sense  of  conveyancers  upon 
the  subject,  is,  that  be,  till  the  case  of  Kibb'e;[v.  Srewa«^t  held  it 
to  be  one  wty,  and  now  holds  it  to  be  another  way,  it  is.  instead 
of  being  an  argument  against  himran  argument  that  b hews  his 
'sound  sense  ;  for  what  can  be  more  useail  than   taking  a  new 
view,  if  it  is  a  new  vew— I  say  it  is  only  collecting  what  was 
floating  in  opinion — affixing  a  judicial  construction  to  what  had 
never  before  obtained  it— that  is  tbe  view  I  take  of  Kibble  p. 
Stewart,  and  Baxter  p.  Watson ;  but  even  if  it  bud  been  an 
overtuniing  of  old  decisions,  can  anything  be  more  judicious 
than  for  the  learned  Professor  to  lay  it  down,  that  he  can  no 
longer  teach  his  pupils  and  the  world  that  the  law  was  so,  or 
that  the  practice  of  conveyancers  ought  to  be  so ;  but  that,  fiijce 
those  decisions,  the  weight  of  judicial  authority,  and  the  weight 
of  learned  opinions,  is  decidedly  the  other  way — ^that  is  upon  the 
supposition  that  it  is  new  law.    I  have  given  my  reasons  shortly 
why  it  is  not  new  law.    I  hope  we  shall  not  have  it  mooted  again, 
because  some  learned  Judge  doubts  and  says,  let  us  have  it 
heard ;  or  because  some  barrister  douiits,  and  dies  before  he  makes 
his  award— I  hope  that  we  shall  not  have  it  mooted  again.  Lord 
Medv(7n's  opinion  is  liable  to  tlie  observations  I  hsve  made,  of 
having  taken  an  unilateral  view  of  the  authoriies— having  taken 
those  that  made  one  way,  and  d  d  not  bear  upon  the  point  so 
nearly,  and  totally  neglected  the  cases  that  do  beer  upon  the 
point.     That  takes  awa^  vei-y  much  from  the  weight  of  his  au- 
thority, and  shews  that  it  is  a  biassed  opinion  upou  the  subject 
by  theory  I  mean,    ^s  to  Loid  Craigie,  he  is  not  open  to  that  ob- 
aervation,  but  he  does  riot  give  so  strong  an  opinion ;  and  Lord 
Balgray  is  of  opinion  decidedly  with  the  mtgority  of  his  brethren. 
One  Judge  gives  a  strong  reason  for  holding  with  tbe  course  of 
decisions,  which,  for  seventeen  years,  has  been  held  to  make  the 
law;  that  a  great  amount  of  property  is  held  by  no  other  law,  and 
whose  titles  are  invalid,  if  those  decibions  are  wrong.     That  is 
the  result  of  Lord  Balgray*s  opinion,  whatei'er  his  rote  may 
have  been.    He  concurs  with  his  brethren,  though  it  is  not  so 


authority,  but  upon  the  weight  of  that  authority  alone,  and  up. 
on  the  reason  of  the  thing  which  I  have  not  much  argued),  be 


held  to  fix  the  law  upon  this  important  subject ;  and  though  it 
may  hare  been  as  wtll  that  this  should  be  appealed  hen,  I  can- 


not help  thinking  that,  to  bring  a  case  of  this  sort  upon  the  face 
of  it  nearly  an  unanimous  dedsion,  was  resorting  to  your  Lord- 
ships in  a  case  where  it  would  not  be  expected  your  Lordships 
would  take  upon  you  to  reverse,  and  where  it  was  infinitely  more 
probable,  with  this  train  of  decisions,  and  the  practice  of  convey- 
ancers, and  with  no  distinct  decision  the  other  way,  you  should 
affirm  the  decision  of  the  Court  below.  Nevertheless  it  has 
come,  and  it  is  necessanr  you  should  deal  with  it ;  and  I  should 
hold  I  had  not  well  discharged  rov  duty  to  your  Lordships,  if  I 
had  held  the  matter  to  be  admitting  of  sufficient  doubt  to  throw 
parties  into  a  state  of  anxiety,  whose  titles  have  been  founded, 
as  Lord  Balgmy  says,  for  the  last  seventeen  years,  to  so  large 
an  amount  upoii  the  cases  of  Kibble  v.  Stewart,  and  Baxter  r. 
Watson — I  should  have  held  I  had  not  dischaoiged  my  duty,  if 
I  had  thrown  doubt  upon  the  question,  by  going  so  ^as  hearing 
the  respondents*  counsel.  No  encouragement  or  tolenmce  will 
be  given  to  any  persons  who,  upon  any  theory  ujwn  this  subject, 
shall  seek  to  upset  those  titles ;  and  any  one  who  comes  and 
seeks  to  upset  these  titles,  wiU  find,  if  they  carry  this  case 
into  a  Court  of  Justice,  and  shall  find  Judges  still  doubting 
which  way  the  law  is— if  ihey  come  to  your  Lordships*  House, 
they  will  receive  very  little  countenance  in  those  objections. 

Mr  CamjfhtlL — I  hope  your  Lordships  will  order  the  costs  of 
the  respondents. 

y^r  J[/ti.«Aiii^ion.— -The  appellants  axe  creditors,  having  been 
nine  years  in  possession. 

Mr  CamfUielL-^T\n9.t  is  not  to  be  attended  to ;— bere  are  the 
children  taking  under  the  marriage  settlement 

Lord  Chancellor. — The  question  has  never  been  actually  de- 
cided ; — they  had  better  not  try  it  again  upon  the  same  point,  or 
they  may  have  <£aOO  or  ^400  to  pay. 

Judgment  affirmed. 
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Home,  4th  Febniary  1629.  Lauder,  15th  February  1637. 
Wemyss,  35th  July  1661.  Bonnack,  22d  June  1748.  Home 
f».  Home,  4  th  February  1629.  Lauder  o.  Goodwife  of  White- 
kirk,  15th  February  1637;  Ersk.  III.  8.  48.  Kinloch  4th 
January  1678.  l>ord  Glenlee  in  Duncan  v.  Robertson,  9th 
July  1813.  Wad.ile  0.  Pollock,  19th  June  182a  Wemyss  r. 
Wemyss,  16th  November  1768.  Rowan  v,  Colville,  21st  June 
1638.  Davie  v.  Denny,  2d  June  1814.  Keith  v.  Sinchiir, 
17th  December  1703.  Creditors  of  Eamslow  p.  Douglas  29th 
November  1705;  Stair,  IL  2.  11;  Karnes*  Eludd.  Art.  35; 
BelVs  Com.  L  p.  696.  Kibble  v.  Stewart,  16th  June  1814. 
Baxter  v.  Watson,  15th  May  1818,  not  reported.  Logan  r. 
Hunter,  16*28;  Bell's  Com.  L  p.  692-6. 

Second   Division. —  Alex.   Dobie,   Appellants'   Solicitor.-* 
Macdougalla  and  Bcinbrigge,  Respondents'  Solicitors. 

23d  September  1831. 

No.  la— George  Beodib,  JppeUanU  v«  William  Sznclaib, 

Re»pondenU 

Process — ^Expenses — A  perton  having  raued  an  aetipnjbr  jC219, 
lOf.  ^d.,  andlhid^fhidtr  having  ofrrtd pnymwni  of  £\\  and 
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jCIO,  with  interest;  and  decree  having  been  pronounced  against 
the  dr/enderfir  the  above  sumSf  with  interest ;  and  the  pursuer  hav' 
ing  lien  found  liable  in  exftensei — Held  f  reversing  the  judgnierU 
of  the  Coftrt  below  J,  that  the  pursuer  was  not  liable  in  erpeiises. 

In  IS27,  the  appellant  raised  an  action  against  the 
respondent  far£r2l9, 10.3^,  being  the  amount  ofan  al- 
leged account*  The  respondent  denied  the  debt,  with 
the  exception  of  £11,  and  €10,  which  he  offered  to 
pay  under  deduction  of  a  counter-claim  of  £17.  The 
Lord  Ordinary,  on  24th  June  1828,  pronounced  this 
interlocutor : 

■<  The  Lord  Ordinaryliaving  resumed  consideration  of  the  de< 
Intet  and  advised  the  process,  Sustains  the  defences  as  to  all  the 
articles  in  the  account  libelled,  except  the  ca.sh  payments  on  8th 
and  9th  February  1810,  for  the  sums  of  £1 1  and  ^£10;  and  de- 
cerns for  these  sums,  with  the  interest  due  from  sa^d  dates,  till 
paid:  But  in  respect  that  the  expense  of  litigation  in  this  case 
has  been  mainly,  if  not  altogether  occasioned  by  the  pursuer 
insisting  for  the  other  items  in  the  account,  which  have  not  been 
sustained.  Finds  the  pursuer  liable  in  expenses  to  the  defender, 
aitd  authorises  the  defender  to  retain  out  of  the  sum  decerned 
fot,  the  amount  of  the  said  expenses ;  allows  an  account  thereof 
to  be  given  in ;  and  remits  to  the  auditor  to  tax  the  same,  when 
given  in,  and  to  report." 

Against  this  interlocutor,  Brodie  appealed,  plead- 
ing. That  certain  items  of  the  account  snould  be  sus- 
tained ;  and  that  the  appellant  having  succeeded  in  his 
cause  to  the  extent  of  Jb4t2,  5.  1.,  ought  not  to  have 
been  subjected  in  expenses  to  his  opponent ;  but  on 
the  contrary,  should  have  been  found  entitled  to  his 
own  expenses ;  more  especially  as  the  respondent  re- 
sisted payment  of  the  sum  found  due  to  the  appellant, 
alleging  that  it  had  been  paid,  or  was  more  than  com- 
pensated. 

Lord  Chancellor. — My  Lords,  there  was  the  case  of  Brodie  v. 
Sinclair,  which  was  argued  last  night,  and  in  which  I  took  a 
little  time  to  consider,  whether  there  was  any  thing  in  the  law 
of  Scotland  so  anomalous  as  that  when  a  person  sues  another 
for  ^£90  or  £100,  and  recovers  £42,  with  interest,  and  therefore 
has  g^  a  judgment  to  a  considerable  amount,  whether  the  Court 
has  any  right  to  order  him,  the  winning  party,  to  pay  all  the 
costs  to  the  other  party,  amounting  to  ^58,  and  instead  of  giv- 
ing him  the  sum  recovered,  to  leave  a  claim  against  him  of  j£12, 
although  the    party  has  recovered  a  verdict?  because   Lord 
Me4%vyn  says,  in  respect  of  this  litigation,  it  has  been  mainly, 
if  not  altogether,  occasioned  by  the  pursuer  insisting  for  the 
other  items  in  the  account.  Because  the  items  he  had  mentioned 
bad  given  rise  to  the  expenses  of  the  litigation,  he  ordered  him, 
the  winning  party,  to  pay  all  the  costs  of  the  losing  party,  which 
gives  the  losing  party  the  benefit  of  j612,  and  the  winning  party 
aloss  to  that  amounti     It  seemed  to  me  very  extraordinary  if 
there  was  any  such  rule.     It  is  quite  true  that  the  costs  are  in 
the  discretion  of  the  Court  in  all  cases  ;  but  I  find  there  is  no 
such  rule.     I  would  hardly  have  Kupposed  there  was,  and  there- 
fore I  am  disposed  to  advise  your  Lordships  to  reverse  that  part 
of  the  decree  of  the  Court  of  Session.    But  then,  I  am  referred 
to  the  offer,  in  the  nature  of  a  tender.     No  doubt,  if  the  defend  • 
ant,  who  has  lost  to  the  amount  of  £'1*2,  had  tendered,  at  the 
early  part  of  the  suit,  and  offered  to  pay  that  into  Court,  I 
should,  without  looking  very  narrowly,  and  applving  our  very 
strict  rules  in  England  to  the  Scotch  doctrine  ot  tender,  have 
been  disposed  to  think  that  that  bore  out  the  opinion  of  the 
learned  Judge,  that  the  costs  might  be  paid  bv  a  party,  though 
be  should  win  to  the  other  party,  though  he  had  lost ;  because 
«the  effect  of  a  party  paying  the  amount  into  Court,  or  there 
being  a  tender  and  refusal,  is,  that  he  must  pay  the  costs.     But 
I  find  the  tender  is  this :  "  The  only  articles  in  this  account, 
which  the  defendant  ever  knew  anything  about,  are  the  two 
sums  of  ^11  and  j£IO,  which  are  there  mentioned  to  have  been 
given  to  the  defender  on  the  8th  and  9th  days  of  February  1810, 
ani  even  these  the  defender  is  sati^siicd  were  piiid  immediately 


aflerwards,  either  by  the  defender  himself,  or  his  factor  or  trus- 
tees.  But  as  he  does  not  seem  to  have  preserved  any  vouchers 
for  it,  he  would  have  been  perfectly  ready,  at  any  time,  in  order 
to  prevent  disputes  about  such  a  trifle,  if  application  had  been 
made  to  him :"  That  is  anything  but  a  tender — **  and  would  have 
been  ready,  if  he  had  applied  to  him,  and  is  still  ready  to  pay 
these  sums  over  again,  with  interest."  Suppose  I  had  lost,  there 
would  have  been  to  be  paid  all  ttie  costs  incurred  up  to  the  pe- 
riod of  ibe  action,  but  that  is  only  a  tender  upoi  an  action 
brought ;  and  that  will  not  do.  Then  there  comes :  "But  there 
will  require  to  be  deducted  a  balance  of  about  ^17  still  due  by 
the  pursuer  for  his  last  intromissions."  That  is  anything 
but  a  tender  of  £2] — ^it  is  a  tender  afler  action  brought  of 
^21,  minus  £\7.  But  there  is  another  rcmarkHble  circum- 
stance— it  is  a  tender  the  other  wavt  just  T.ke  a  judgment  being 
against  a  party — ^it  is  a  tender  not  of  money  to  be  paid  to  the 
tender,  but  a  tender  of  demand  upon  the  other  party  to  pay 
money  to  the  defender.  **  But  as  he  does  not  seem  to  have 
preserved  any  vouchers,  he  is  still  ready  to  pay,  or  give  credit  for 
these  sums  over  again,  according  as  the  balance  might  otherwise 
stand  betwixt  them  at  the  time ;  but  at  present  there  will  require 
to  be  deducted,  in  addition  to  what  balance  may  appear  on  the 
accounts  above  alluded  to,  a  sum  of  ^14,  16.  7.,  still  due  by  the 
pursuer  to  the  defender  and  his  trustee,  for  the  rents  of  a  small 
farm  on  the  estate  of  Lochend,  and  as  the  price  of  a  certain 
quantity  of  grain  in  the  jears  1618  and  1819,  per  state  in  pro. 
cess,  together  with  the  interest  from  the  respective  periods  there 
mentioned ;  and  also  another  sum  of  ^33,  10.  6.,  as  the  price  of 
a  certain  number  of  bolls  of  meal,  of  barley,  of  crop  1816,  de- 
livered to  the  pursuer,  and  not  accounted  for,  together  with  the 
interest  from  1816."  I  have  taken  the  trouble  to  calculate  these 
sums,  and  I  find,  instead  of  being  a  tender  of  £2\,  or  a  tender 
of  £42f  it  is  a  claim  that  the  other  party  should  pay  him  £60 ; 
so  that  it  is  not  a  tender  of  £4%  but  a  demand  of  ^19,  and 
therefore,  any  thing  more  wild  than  the  notion  of  this  being  a 
ground  for  the  decision  in  the  Court  below  I  never  hea.d  of. 
Upon  these  grounds,  I  am  obliged  to  move  your  Lordships  that 
this  judgment  be  affirmed,  except  so  far  as  regards  the  costs,  so 
singularly  ordered  to  be  paid  by  the  winning  party  to  the  losing 
party ;  and  with  that  alteration  that  the  judgment  be  affirmed. 

Second  Division — Evans,  Stevens  and  Flower,  Appellant's 
Solicitors. 


2Uk  September  1831. 

No.  19. — The  OrncERS  of  Statk,  Appellants,  v.  The  Eabl 
OF  Haddington,  Respondent, 

Holvrood — Heritable  Keeper  of — Property — Prescription^. 
Usage — Quarries^ Evidence — The  House  of  Lords  having 
affirmed  pari  ofan  interlocutor  of  the  Court  of  Session,  Jinding 
that  the  heritable  keeper  of  the  Park  of  Holi/rood  had  no  feudal 
right  qfprojterty  therein  ;  and  having  remitted,  with  instructions 
to  proceed  fart  her  in  the  case, — Held,  L  That  the  heritable  keeper 
cannot,  in  opposition  to  hin  grant  from  the  Crown,  which  is  his 
title,  plead  tlie  posiiivejjrescription, — IL  {reversing  thejudgment 
of  the  Court  of  Session  J,  That  he  was  not  entitled,  by  uutge,  to 
quaiTy  the  rocks  in  said  park  ;  and  that  the  duly  of  heritable 
keeper  was  to  preserve,  and  not  desiroy  the  subject  entrusted  to 
hiscai'V, — ///.  Entries  in  the  books  of  a  Town  Council,  regard^ 
inga  certain  subject,  and  limitations  respecting  the  jame  in  the 
leases  granted  by  a  person  to  his  own  tacksman,  are  not  evidence 
infavour  of  said  person  agtiiast  third  parties. 

On  the  10th  August  161>6,  Sir  James  Hamilton  of 
Priestfield,  obtained  a  charter  from  the  Crovrn^  con- 
stituting him  and  his  heirs-male, 

"  hereditarios  custodes  roborarii  nostri  lie  Park  de  Halynidhoua 
oroniumq.  partium  ct  pendiculorum  eiusd.  ad  eund.  pertinen. 
Ac  dedisse  tenorcq.  pntis  carte  nre  dare  diet.  Dno  Jacobo  Ha- 
roiltoun.  eiusq.  prescript,  hereditariu,  officium  et  rtfstodiam  diet, 
nri  roborarii,  cum  omnibus  feodis,  casualitatibus,  devoriis,  et 
privilegiis,  quibuscunq.  ad  eund.  pertinen.  cum  plena  ptate 
prefato  Dno  Jacobo  suisq.  predict,  faciendi  et  constituendi  sub- 
custodes  diet,  roborarii  unum  vel  plures  pro  eonim  arbitrio 
proq.  corum  officio  excercendo  Nos,  cum  avisamcnto  et  con. 
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>8BStt  predileeti  nrl  conaanguinei  et  consilarii  nri  tfaemrii  regni 
nri  Scotise,  et  Dni  Jacobi  Carmidiael  nri  therarii  depuUti,  de* 
dindiis,  coiice«»6imu8,  assignavimus,  tenoreq.  pntis  oarce  lire  da- 
ipua,  concedimus,  et  assignamiu  prefato  Dno  Jacobo  UainiU 
toiin  ejusq.  praescripL  heredie.  particularia  feoda  et  cannas  de- 
vorias  ad  eund.  apectan.  cum.  ptate  prefato  lino  Jacobo  Ha- 
Diiltoua  eiuaq.  praescript.  semetipsos  aut  alios  eorum  iiomini- 
bus  haben.  eoni.  wannantain  levandi  predict  feoda,  casualitates, 
eC  devorias  quascunq.  ad  diet,  roboranum  spoctan.  omiii  tpre 
futuro,  ac  pro  omnibus  annis  preteritis  debitis  et  nondu  persolut. 
Inhibendo  omnes  uros  aubditos,  ne  directs  aut  iudirecte  sub 
quocunq.  preteztu  posseasionis  tttuli  aut  juris  presumant  im> 

luiscere  semetipsos  diet  robomrio  aut  cu ad  eund.  per- 

tinen.  quocunq.  tempore  futuro  absq.  licentia  et  jure,  a  dicto 
Dno  Jacobo  Hamiltoun  eiusq.  prescript  ad  id  prius  obtent 

f^rottt  illi  eorum  summo  periculo,  in  contrarium  respondere  vo- 
uerint  Mandamus  tenoreq.  pntis  carte  nre  Uominis  nri  Ck>n- 
cilii  et  Sessionis  ut  Iras  diet.  Dno  Jacobo  Hamiltoun  eiusq. 
prescript  in  hunc  effectu  dent  et  derigatit  ac  nos  pro  nobis  et 
nris  successoribus  volumus  concedimus  et  ordinamus  quod  unica 
aasina  nunc  per  diet  Dnum  Jacobum  Hamiltoun  perq.  eius 
prescript  in  futurum,  apud  diet  roborariu.  lie  Park  oipionda 
aufficiens  erit  ijs  sasina,  pro  predict  hereditario  officio  custodie 
diet,  roborarii  cum  viridariis  et  casualitatibus  ad  eund.  pertinen. 
Tenen.  et  baben.  prsedict.  hereditarium  officium  custodie  diet 
roborarii  cum  annuls  feodis  et  casualitatibus  ad  eund.  pertinen. 
prefato  Dno  Jacobo  Hamiltoun  eiusq.  prescript  De  nobis  et 
auccessoribus  nris  in  libera  alba  firma,  feodo  et  hereditate  in 
perpetuum,  per  omnes  rectas  metas  suaa  piout  jacent  in  longi- 
tudine  et  lautudine  cum  libero  introiCu  et  exitu,  cumq.  omnibus 
et  singulis Ubertatibus  commoditatibua  proficuis  asiamentls  acjus- 
tis  suis  pertinen.  quibuscunq.  tam  non  nominat  qua.  nominat  tarn 
subtus  tn  qm.  supra  tram  procul  et  propead  diet,  officium  spectan. 
aeu  juste  spectare  valen.  quomodo  libet  in  futuru.  libere  quiete, 
^enarie  integre  honorifice,  bene  et  in  pace,  sine  aliquo  impedi, 
xnentOy  revocatione,  contraidictione,  aut  obstaculo  aliquali :  Red- 
dendo inde  annuatim  prefatus  Dni  Jacobus  ilamiltoun  eiusq. 
prescript,  nobis  et  succoribus  nris  unum  denarium  usualis  mo- 
nete  regni  nri  Scotie  ad  festum  Pentecostes  nomine  albe  firme, 
ai  petatur  tantum.'* 

Thereafter,  an  ancestor  of  the  present  Earl  of  Had- 
dington, respondent,  acquired  the  offiee,  on  a  title  of 
adjudication,  and  in  January  1691,  obtained  from  Wil- 
liam and  Mary  a  charter,  with  dispositive  clause  and 
tenendas,  in  toe  following  terms  : — 

**  Totum  et  integrum  hsreditarium  officium  et  custodium  robora- 
rii nostri  lie  Park  de  Halynidhouse,  cum  omnibus  redditibus,  pro- 
ftcuis,di?orii8,  viridariis,  feodis,  casualitatibus,  privilegiis,  etemo- 
lumentis  quibuscunque,  ad  idem  spectan.  et  pertinen.  cum  potes- 
tate  admittendi  et  coustituendi,  etiam  expellandi  subcustodes, 
unum  vel  plures,  in  diet  roborario,  pro  diet  Comitis  de  Had- 
ingtoune,  ejusque  pnedict  eorum  arbitrio  ac  etiam  cum  plena 
potestate  levand.  et  recipiend.  annuos  et  terminos  reditus,  pro- 
ficua  et  di vorias  ad  id.  pertinen.  omni  tempore  futuro,  jacen. 
infra  vicecomitatum  nrum  de  Edinburgh.  Quodquidem  totum 
et  integrum  diet  heereditarium  officium  et  custodia  diet  robo- 
rarii lie  Park  de  Halyrudhouse,  cum  integris  proficuis,  privi- 
legiis, et  casualitatibus  ad  idem  pertinen.  ad  Dominum  Jaco- 
bum  Hamiltoune,  militem,  filium  et  haeredem  deservit.  et  re- 
tomat  <|uond.  Jacobi  Hamiltoune  de  Priestfield,  perprius 
hsreditane  pertinuerunt,"&c.  "  Et  volumus  et  concedimus  pro- 
que  nobis  et  successoribus  nostris,  deceniimus  et  ordinamus, 
quod  unica  sasina  per  traditionem  terrgp  et  lapidis  solummo- 
do  nunc  per  praefat.  Thomam  Comitem  de  Hadingtoune, 
perque  ejus  prsedict  omni  tempore  futuro  super  solo  cujus- 
vis  partis  diet  roboraij  lie  Park  de  Halyrudhouse,  capi- 
end.  stabit  valida  et  sufficieos  erit  iis  sasina,  pro  toto  et 
integro  pnedict  bxreditarto  officio  et  custodia  diet,  roborarii, 
cum  intcftris  redditibus,  proficuis,  privilegiis,  et  casualitatibus, 
ad  id  pertinen.  et  spectan.  ^uocirca,  et  cum  omnibus  quse  inde 
aequi  poteriiit,  Nos  pro  nobis  et  successoribus  nostris,  cum  avi- 
aamento  et  coDseusu  pnedict  dispensavimus  tenoreq.  pntis  car. 
tm  nostrae  dispepsamus  in  perpetuum,  Tenend.  et  Habend.  to- 
tufli  ft  inl^pum  prvedict.  bvreditarium  officium  et  oustodiam 


diet,  roborarij  de  Halyrudhouse,  cum  omnibus  et  singulis  in- 
tegris, redditibus,  proficuis,  divorie,  viridarij,  feodis,  casuali- 
tatibus, privilegijs,  et  immuiutatibus  quibuscunque,  ad  idem 
pertinen*  et  spectan.  particularitcr  et  generaliter  supra  men- 
tionat  japen.  modo  prwdtct  prsefato  Thomae  Comiti  de  H.td- 
ingtoune,  et  liseredibus  masculis  tallias  et  provisionis,  et  af  si^. 
nat.  prsedict  de  nobis  successoribus  nostris,  in  libera  alba  finna, 
feodo,  et  btereditate,  in  perpetuum,  per  omnes  rect<:B  metas  suus 
antiquas  et  divisas,  prout  jacent.  in  longitudine  et  latitudine,  in 
domibus,a^ificijs,hortis,  pomarijs,  boacis,  planis,  moris,  maresijs, 
vijs,  semitis,  aquis,  stagnis,  rivoli^,  pratis,  pa^cuis  et  pesturis,  mo- 
lendinis  et  mtdturis,  aucupationibus,  venationibus,  piscatnibus, 

{>etarijs,  turbarijs,  .carbonibus,  carbonarijs,  cuniciuis,  cunicu- 
ariis,  columbis,  columbarijs,  fiabrilibus,  brasiiiis,  bruerijs.  ge- 
nistis,  silvis,  nemoribus,  rirgultis,  Itgnis,  tignis,  lapicidijs,  la- 
pide,  et  calce,  cum  curijs  et  earum  exitibus,  herezeldis,  blood- 
witis,  amerciamentis,  cum  communi  pasture  liberoq.  introitu  et 
exitu,  ac  cum  omnibus  et  singulis  alijs  libertatibus,  commodita- 
tibus,  proficuis,  asiamentis,  et  justis  suis  pertinen.  quibuscunq. 
tam  non  nominat  quam  nominat.  tam  subtus  tra  quara  supra 
tram,  procul  et  prope  ad  predict  biereditarium  omdiim,  cum 
proficuis,  divorijs,  viridarijs,  feodis,  casualitatibus,  privilegijs,  et 
immunitatibus  quibuscunq.  spectan.  seu  juste  spectare  valen. 
quomodo  libet  in  futurum  libere,  quiete,  plenaiie,  integre,  ho- 
iiorifice,  bene,  et  in  pace,  sine  ulia  revocatne,  contradictione,  aut 
obstaculo  aliquali,**  &c. 

On  a  charter  in  similar  terms  the  respondent's  father 
was  infeft.  In  1554,  upwards  of  ninety  vears  preTioas 
to  the  appointment  of  heritable  keeper,  the  Magistrates 
of  Edinburgh  seem,  from  their  records,  to  have  enjoy- 
ed from  the  Crown  the  privilege  of  obtaining  causeway 
stones  from  the  **  Salisbury  Craigs,"  which  are  within 
the  royal  park  of  Holy  rood.  In  1675,  it  appears  that  the 
consent  of  the  keeper  was  asked  by  the  M  agistrates,  and 
in  1680,  that  they  even  agreed  to  pay  to  Sir  James 
Hamilton's  tacksman  a  sum  of  money  for  the  "  calseu 
slones"  furnished  from  the  Crags.  After  the  acauisi- 
tion  of  the  office  of  keeper  by  the  Earl  of  Hadding- 
ton, he  and  his  successors,  down  to  1819,  were  in 
the  practice  of  letting  the  parks  and  the  quarries, 
sometimes  separately,  and  sometimes  together.  In 
particular,  a  person  of  the  name  of  Knox,  by  leases 
in  1748  and  1771,  was  entitled  to  quarry  a  part  of  the 
rocks ;  and  during  the  same  period^  Andrew, Sinclair, 
merchant  in  Edinburgh,  as  tacksman  of  the  rest,  not 
only  supplied  Edinburgh  and  its  yicinity,  but  also 
shipped  off  large  quantities  of  the  stone  to  London. 
In  1814  and  1818,  the  Magistrates  of  Edinburgh 
rented  part  of  the  Crags,  and  paved  the  streets  of 
the  town,  and  the  road  trustees  supplied  the  roads 
with  metal  from  the  same  rocks. 

On  the  5th  February  1819,  the  Officers  of  Stote 
raised  an  action  of  declarator  against  the  Earl  of  Had- 
dington,  inter  alia,  setting  forth  : — 

'*  That  the  said  office  of  keeper  and  ranger,  wBicb  the  said 
Charles  Earl  of  Haddington  enjoys,  although  it  may  give  right 
to  the  annual  profits  of  the  said  park,  vests  in  him  no  right  to 
the  property  itself,  that  remains  with  us  and  our  ro^l  succes- 
sors, and  of  which  there  has  been  no  grant  or  deed  of  alienation, 
in  favour  of  the  said  Earl,  or  his  predecessors  in  the  said  office, 
he  and  they  being  bound  to  administer  the  same,  salua  substan- 
tin,  and  not  entitled  to  exhaust,  or  diUpidate,  or  alienate,  either 
partially  or  totally,  the  property  itself,  bv  operations  of  any 
sort :  That  notwithstanding  this  clear  and  distinct  grant,  the 
said  Charles  Earl  of  Haddington,  and  others  deriving  or  pre- 
tending to  have  authority  from  him,  have  thought  proper,  with- 
out any  right  or  title  whatever,  to  exhaust  and  dilapidate  the 
properly  of  the  said  park,  by  opening  quarries  and  working  the 
same,  to  a  great  extent,  by  which  operations  the  property  of  the 
5tAid  park  is  materially  hurt  and  deteriorated  :     And  although 
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the  pmsiierB  bare  frequentlj  desired  snd  required  tbe  said 
Charles  Esrl  of  Haddington  to  give  up  and  desist  from  work- 
ing the  said  quarries,  or  to  do  or  authorise  any  operation  or  act, 
by  which  the  property  of  our  said  royal  park  may  be  exhausted 
or  dilapidated,  x  et  he  refuses,  at  least  delays  so  to  do  ;  There- 
fore it  ought  and  should  be  found  and  declared,  that  the  said 
Charles  Earl  of  Haddington,  and  his  successors  in  the  office 
of  keeper  and  ranger  of  our  said  park  of  Holyroodhouse, 
hare  no  right  of  feudal  property  thereto,  and  no  right  or  title  to 
work  quarries,  or  to  do  or  authorise  any  act  or  operation,  by 
which  the  property  of  the  said  park  may  be  in  any  ways  dilapi- 
dated or  exhausted." 

Lord  Pitmilly,  oa  19th  May  1821,  pronounced  this 
interlocutor : — 

"  Finds  it  instructed,  that  prior  to  the  date  of  the  original 
grant  in  1646,  stone  quarries  were  wrought  in  the  park  of  Holy- 
roodhouse, and  eoooluments  were  derived  from  them  ;  and  in 
respect  the  said  original  grant,  and  renewed  grants  in  favour  of 
the  defender's  predecessors,  confer  the  office  of  keeper  of  the 
perk,  and  along  therewith  all  the  profits  and  emoluments  of 
tbe  park :  Finds,  that  with  reference  to  the  usage  anterior  to 
the  grant,  the  terras  of  the  conveyance  import  a  right  in  the 
grantees  of  working  -  the  quarries  in  question,  and  this,  inde- 
pendently of  the  clause  of  tenendas,  which,  although  it  makes 
reference  to  the  minerals,  would  not  be  effectual  to  convey  any 
subject  which  was  not,  either  in  express  terms  or  by  legal  con- 
struction, carried  by  the  dispositive  clause :  Finds,  that  the 
construction  now  put  on  the  terms  of  the  grant,  is  confirmed 
by  the  usage  which  has  taken  place  since  its  date;  and,  tefwra' 
tim,  finds  that  such  being  the  import  of  the  grant,  the  defen- 
der's right  to  the  quarries  is  established  by  the  positive  pre- 
scription. On  these  grounds,  sustains  the  defences,  and  assoil- 
zies the  defender,  and  decerns." 

To  this  interlocutor  the  Court,  on  22d  November 
1822,  adhered,  in  respect  no  abuse  was  alleged  to  have 
been  committed.  Thereafter  (24th  June  1823),  their 
Lordships  '*  Find,  that  the  defender  (respondent)  baa 
no  feadai  right  of  property  in  the  park  of  Holyrood- 
house, but  auoad  uUra^  adnere/'  These  interlocutors 
were  appealed,  and,  on  26th  May  1826,  the  House  of 
Lords  ordered 

••  That  so  much  of  the  interlocutor  of  the  24th  of  June  1823, 
complained  of  in  the  said  appeal,  as  finds  that  tbe  defender  has 
no  feudal  right  of  property  to  the  park  of  Holyroohouse,  be, 
and  the  same  is  hereby  affirmed  ;  and  it  is  farther  ordered,  that 
as  to  the  remainder  of  the  said  interlocutor,  and  as  to  the  other 
interlocutors  complained  of  in  the  said  appeal,  the  cause  be  re- 
mitted back  to  the  Court  of  Session,  in  Scotland,  to  review  the 
same ;  and  it  is  further  ordered,  that  the  Court  to  which  this 
remit  is  made,  do  require  the  opinion  of  the  other  Judges  of 
the  said  Court  of  Session,  in  writing,  upon  the  questions  of  law 
which  may  arise  in  the  same,  which  opinion,  tbe  said  other 
Judges  are  required  to  give  ;  and  after  such  review,  the  said 
Court  do  and  decern  in  Uie  said  cause  as  may  be  just." 

This  judgment  was  applied  by  the  Court  of  Session, 

and  cases  ordered;  and  thereafter  their  Lordships 

gave  in  their  opinions*  in  writing  qu  the  following 

qaestions  :-^ 

**  L  Whether  tbe  grant  in  1646,  in  favour  of  Sir  James  Ha- 
milton, and  the  subsequent  grants,  which  have  been  found  to 
convey  no  feudal  right  of  property  in  the  park  of  Holyrood- 
house, do,  or  do  not,  when  the  terms  of  the  grants,  and  the 
proof  of  usage,  are  taken  under  consideration,  import  a  right, 
in  the  grantees,  of  quarrying  stones  in  the  park,  and  of  drawing 
the  profits  arising  from  such  quarrying,  according  to  use  and 
wont  ? — I L  Whether  such  right  has  been  established  and  con- 
firmed by  prescription? — III.  Whether  it  is  competent  for  the 
pursuers,  under  the  present  summons,  to  complain  of  any  abuse 
or  excess,  supposed  to  have  been  committed  by  the  defender,  in 
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the  exercise  of  his  alleged  right  of  quarrying  ?  or  what  is  the 
proper  method  of  obtaining  redress,  if  the  right  of  quarrying, 
according  to  immemorial  usage,  or  to  a  certain  extent,  is  held  to 
belong  to  tbe  defender  ?  and  if  the  object  is  to  limit  and 
controul  the  exercise  of  his  right,  according  to  such  usage,  or 
within  certain  defined  bounds? — IV.  Whether  the  grant  imports 
a  right  to  work  tbe  quarries  without  limitation  ?  and  if  the  right 
is  limited,  what  are,  in  law,  those  limitations  ?  and  have  they 
been  exceeded  by  the  operations  complained  of  in  the  sum- 
mons?" 

Lord  Follerton,  having  been  counsel  in  the  case, 
declined  to  give  any  opinion ;  and  the  Court  pro- 
nounced this  interlocutor  in  favour  of  tiie  responoent, 
(4-th  June  1830)  :— 

**  The  Lords  having  resumed  consideration  of  this  case,  with 
the  opinions  of  the  consulted  Judges,  in  addition  to  that  part  of 
their  former  interlocutor  of  24th  June  1823,  affirmed  on  appeal 
by  the  House  of  Lords,  and  in  terms  of  that  affirmance  adhered 
to  by  their  interiocutor  of  9th  June  1826,  finding  *  that  the  de- 
fender has  no  feudal  right  of  property  in  the  park  of  Holyrood- 
house:' Find,  that  in  opposition  to,  or  inconsistently' with,  the 
terms  of  the  grant  from  the  Crown,  which  is  the  defender's  title 
of  possession,  there  are  not  termini  habUes  for  any  plea  of  the 
positive  prescription  in  defence  against  the  conclusions  of  this 
action,  and  repel  that  defence  accordingly :  Find,  that  in  con* 
sistency  always  with  the  peculiar  nature  and  terms  of  the  grant 
from  the  Crown,  to  the  defender's  ancestors  and  authors,  the 
conditions  and  extent  of  his  rights  must  be  explained,  defined, 
and  regulated,  by  ancient  and  continued  usage :  Find,  that  from 
time  immemorial  quarries  for  stones  have  been  opened  and 
worked  within  the  park  of  Holyroodhouse,  by  the  defender's 
ancestors  and  authors  ;  but  farther,  find  that  tbe  defender's  right 
in  that  respect,  is  of  a  limited  nature,  and  that  he  has  not  a  right 
to  work  such  quarries  for  general  and  unlimited  sale;  and  before 
farther  answer  as  to  the  nature,  special  purposes,  or  extent  of 
any  limited  right  in  the  defender,  of  opening  and  working  qiur- 
ries,  allow  tbe  pursuers  to  give  in  a  special  condescendence  of 
what  they  aver  and  offer  to  prove  as  to  the  usage  in  these  re- 
spects, both  ancient  and  recent ;  and  when  given  in,  allow  the 
defender  to  give  in  answers  thereto — both  tbe  condescendence 
and  answers  to  be  given  in  quam  prinium" 

The  Officei*s  of  State  appealed,  and  pleaded — L 
The  right  claimed  by  the  defender  to  work  quarries 
in  tbe  park  of  Holyroodhouse  is  lui  warranted  by,  and 
contrary  to  the  defend er\  title,  as  now  explained  by 
the  judgment  of  the  (ourl,  and  of  the  (louse  of  L.ords. 
Indeed  several  points  in  the  case  are  now  fixed  ;  and 
not  only  tbe  poinU  foi*  diseuHiiion.  but  the  grounds  on 
which  the  former  interlocutors  of  the  Court  below, 
hostile  to  the  appellants,  were  rested,  are  now  in  a 
great  measure,  by  the  concurrence  of  ail  the  Judges, 
removed. — I L  As  the  power  of  working  quarries  in  the 
parlf  of  Holyroodhouse  is  unwarranted  by,  and  con- 
trary to  tbe  defender's  title,  bis  defence  cannot  be 
supported  by  the  alleged  prescriptive  exercise  of  that 
power.  But  the  view  which  the  Court  below  seem 
to  have  taken  of  the  matter  is  this,  that  the  noble 
respondent  enjoys  a  grant  of  a  peculiar  nature,  not 
conveying  a  feudal  right  indeed,  but  drawing  after  it 
certain  emoluments ;  and  that  what  these  emoluments 
are,  must  be  determined  by  usage. — III.  Even 
supposing  that  the  title  held  oy  the  defender  were 
capable  of  being  supported  by  prescription,  the  de« 
fender  has  not  as  yet  offered  either  any  evidence,  or 
even  made  any  specific  averments,  sufficient  lo  snpport 
that  plea.  If  proof  of  usage  is  to  be  admitted  at  all, 
to  explain  the  terms  of  the  grant,  it  is  submitted,  it 
fehouia  bo  tbe  usage  only  wbich  took  place  prior  t» 
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the  heritable  constitation   of  the  office,  whereas  the 
Court  have  ordered  a  condescendence  of  the  usa^e  at 
large,  both  ancient  and  modern. — IV.  Even  on  the 
supposition,  that  the  defender *8  title  had  been  follow- 
ed by  the  undoubted  and  uninterrupted  exercise  of  the 
right  of  quarrying,  and  thdthe  could  be  held,  in  con- 
sequence, to  have  acquired  a  right  of  that  kind  by 
prescription,  it  would   still  be  a  right  limited  by  the 
nature  of  the  grant,  and  could  not  authorise  the  pre- 
sent working,  which  unquestionably  exceeds  that  limit. 
Indeed  the  Court  below  has  found  that  the  respon- 
dent's right  "  is  of  a  limUed  nature,  and  tiiat  he  has 
not  a  right  to  work  such  quarries  for  general  and 
imlimited  sale."     But  the  appellants  contend  that  no 
evidence  has  yet  been  produced  to  shew,  that  prior  to 
IS  14,  any  quarries  were  worked  in  the  park,  in  vir- 
tue of  permission  derived  from  the  ancestors  of  the 
respondent,  and,  therefore,  that  the  ground  on  which  a 
condescendence,  by  any  party,  can  be  comptently  order- 
ed, is  a^vanling. — V.  If  any  investigation  into  usage 
IS  to  be  admitted,  the  burden  of  proof  clearly  lies  upon 
the  respondent,  whereas  the  Court  below  have,  without 
any  reason,  laid  it  on  the  appellants.— >- VI.  The  great 
diiference  of  opinion  between  the  Judges  in  the  Court 
below,  as  to  the  merits  of  the  question,  and  the  num- 
ber and  weight  of  the  Judges  who  gave  decided  opi- 
nions in  favour  of  the  appellants,  in  ioto  deprive  Ine 
judgment  of  any  weight,  excepting  that  arising  from 
the  respectability  of  the  Judges  who  composed  the 
majority,   and  in  fact  reduce  it  to  the  mere  casting 
vote  of  one  Judge.     -Answered — I.  This  declarator 
seeks  to  have  it  touud,  that  the  defender  has  no  right 
oF  quarrying  within  the  park,  and  is  not  an  action 
rested  on  any  alleged  abuse  or  excess  in  the  exercise 
of  such  right  on  his  part. — II.  That  there  is   abun- 
dant evidence  of  quarrying  having  been   carried  on 
within  the  park,  past  all  memory  of  man,  with  consent 
of  the  keeper,  and  of  profits  or  emoluments  being  de- 
rived by  him  therefrom  as  part  of  the  ordinary  and 
accustomed   profils  of  his  ofHce,  his  right  to  which  is 
not  disputed. — III.  The  tenendas  clause  in  the  char- 
ter 164*6,  and  the  same  clause  in  the  charter  1691, 
although  not  in  law  sufficient  to  give  right  to  any 
subject   not    conveyed    in    the    dispositive   clauses, 
may    be   referred    to  in    explanation  ;   and   in  this 
case,    when  coupled  with  the  state    of  the    usage, 
they  strongly  support  the    right    of  the  defender. 
-—IV.   The  terms  of  the  dispositive  clauses  in  the 
<;harter8  1646  and  1691,  and  relative  titles,  indepen- 
flently  altogether  of  the  tenendas  clauses,  when  fairly 
construed,  as  in  law  they  must  be,  along  with  the  state 
of  the  usage  for  time  immemorial,  confer  on  the  defen- 
der the  right  of  quarrying,  and  of  drawing  profits  by 
the  sale  of  the  stones  so  quarried,  according  to  use 
and  wont, — V.  The  right  of  the  defender  to  quarry 
stones  within  the  park,  founded  on  a  title  capable,  with 
prescriptive  possession,  of  importing  a  conveyance  of 
that  right,  and  followed  by  possession  for  forty  years 
continuously  and  together,  without  lawful  interrup- 
tion, is  most  clearly  established  and  rendered  unchal- 
lengeable by  prescription,  under  the  act  1617,  cap.  12. 
— VI.  The  present  declarator  being  one  directed  to 
establish  that  the  defender  has  no  right  of  quarrying 


at  all  within  the  park,  and  not  being  founded  on  any 
alleged  abuse,  it  is  incompetent  to  enter  into  any  in- 
quiry on  that  subject ;  and  even  if  competent,  the 
grounds  stated  on  the  part  of  the  pursuers  are  wholly 
irrelevant,  and  they  are  entitled  to  no  remedy  as 
against  the  defender. — VIL  The  grants  in  favour  of 
the  respondent's  predecessoiti,  with  the  usage  follow- 
ing thereon,  import  the  right  of  quarrying  stones  in 
the  park  according  to  use  and  wont.— Vl II.  The 
judgment  of  the  Court  below  having  limited  the  re- 
spondent's right  according  to  the  ancient  and  conti- 
nual usage,  and  any  alleged  abuse  *^)f  that  right  being 
guarded  against  by  that  judgment,  there  is  nothing  of 
which  the  appellants  are  entitled  to  complain. 

Lord  Chancellirr,—^'My  Lords,  although  the  practice  formerly 
confined  the  giving  of  reasons  to  cases  where  your  Lordsyhips 
were  advised  to  reverse  tbe  decision  of  the  Court  helow,  it  has 
of  late  been  different,  and  in  consequence  of  the  change,  wbirh 
is,  I  think,  upon  the  whole,  a  beneficial  one,  it  has  recently 
been  the  practice  that  reasons  should  be  given,  though  probably 
more  succinctly,  in  cases  of  affirmance  ;  but  I  am  now  about  to 
assign  reasons  why  I  feel  it  my  duty  to  advise  your  Lordships, 
to  take  the  course  which  it  appears  to  me,  with  great  hamiliry, 
that  you  should  take — I  mean  altogether  to  reverse  the  judgment 
of  the  Court  below.  My  Lords,  if,  upon  examining  the  ground 
of  the  decision,  xdth  all  the  respect  which  it  is  possible  to  feel 
for  some  of  the  very  learned  persons  who  have  concurred  in 
supporting  this  judgment — if  in  examining  their  judgment,  and 
the  reasons  upon  which  they  have  proceeded,  I  had  found  that 
tbe  facts  were  undeniably,  as  they  assume  theirs  to  be,  and  that 
the  whole  difference  of  opinion  in  the  case,  was  upon  a  point  of 
law  applicable  to  an  unquestionable  state  of  facts,  I  should  then, 
in  deference  to  the  judgment  which  bos  been  given,  and  tbe  au- 
thority of  these  learned  Judges,  have  been  disposed  to  take  moro 
time  to  consider  it,  before  I  advised  your  Lordships  to  reverse 
the  judgment.  But  upon  the  best  attention  I  can  bestow 
upon  the  case,  assisted  by  the  arguments  of  the  learned  Coun«eU 
upon  whom  I  pressed,  from  time  to  time,  the  difficulties  as  they 
struck  me,  1  find  that  their  Lordships  have,  as  is  but  too  com. 
men  in  the  decisions  of  the  Courts  of  Scotland,  taken  facts  for 
granted,  and  proceeded  to  argue  and  decide  upon  the  law  before 
they  had  entitled  themselves  to  raise  tbe  point  of  law,  inasmuch 
as  tbe  facts  were  not  established  in  evidence.  I  have  no  hesi* 
tation  whatever  in  the  course  I  am  to  pursue,  having  also  an 
opinion,  that  even  if  the  facts  had  been  otherwise,  there  is  little 
to  support  this  judgment  in  point  of  law.  Now  my  Lords,  tbe 
claim  here  is  of  a  very  singular  nature,  it  must  be  confessed  of 
a  nature  wholly  novel  in  this  country,  and  of  a  nature  (as  I 
gather  from  the  silence  of  the  cases  in  the  books,  and  of  the 
learned  advocates  in  this  cause)  equally  novel  in  Scotland.  The 
Crown,  in  the  exercise  of  an  undoubted  prerogative,  conferred 
upon  the  ancestor  of  the  Karl  of  Haddington,  Sir  James  Ha- 
milton, in  the  year  1646,  (it  is  said,  but  not  proved,)  in  considera- 
tion of  a  debt  of  ^10,000 — but  that  is  unimportant — the  office 
of  Heritable  Keeper  of  the  Royal  Park  of  Holyroodhouse,  an 
office  of  a  nature  pretty  well  known,  at  least  the  office  of  keeper 
of  royal  palaces  in  Scotland  is  pretty  well  known — one  noble 
member  of  this  House,  being  the  keeper  of  one  palace,  and 
another  the  keeper  af  another,  and  others  of  them  also  are  keep- 
ers of  royal  parks.  Accordingly,  my  Lords,  that  office  was  con. 
ferred  upon  the  Earl  of  Haddington's  ancestor.  But  if  I  should 
say  that  it  was  created  in  his  person — he  being  apparently  the 
first  enjoyer  of  it — I  should  certainly  not  go  beyond  the  facts 
which  appear  here  in  the  cause  ;  for  it  is  much  more  like  the 
creation  of  an  office  for  the  first  time  than  anything  else — at  all 
events,  we  have  not  any  thing  to  shew  that  any  person  exercised 
it  before,  and  much  less  in  what  manner  the  privileges  belong- 
ing  to  it  were  enjoyed — or  what  was  the  amount  of  those  prin- 
leges.  Now,  my  Lords,  this  appears  to  me  to  be  a  fact  of  the 
utmost  importance,  and  a  fact  which,  however  important,  has 
been  whylly  omitted  in  the  consideration  of  the  learned  Judges 
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in  the  Court  below — albeitt  they  assume  to  found  their  opinions 
upon  what  they  call  the  kind  and  extent  of  the  usage.     For 
what  avails  it  to  tell  me  how  a  certain  person  exercised  certain 
acts  in  a  certain  property,  or  in  a  certain  respect,  if  you  do  not 
show  roc  that  that  person  was  clothed  with  the  particular  title, 
or  with  the  particular  office,  in  respect  of  which  the  present 
claimant  pretends  to  a  right  to  exercise  the  same  acts  ?     What 
arails  it  to  shew  that  stones  were  quarried  and  taken  by  certain 
persons  for  certain  purposes,  at,  and  before  the  time  of  the 
gnuit,  if  you  do  not  shew  that  those  persons  took  the  stones  in 
the  aame  capacity  in  which  the  Earl  of  Haddington  claims  to 
uke  them  now,  or  that  those  other  persons  at  that  time  were 
suffered,  by  a  person  standing  in  the  same  situation  in  which 
stands  the  Earl  of  Haddington  now,  to  take  those  stones,  either 
by  an  arknowledgment  to  him  for  leave,  or  at  all  events  by  the 
grant  of  permission.     But  I  go  a  step  further ;  I  suppose  even 
that  a  person  then  in  the  office  of  keeper  of  the  park  had  exist- 
ed— ^then,  no  doubt,  any  act  and  permission  by  him,  given  to  others 
to  take  the  stones,  would  have  come  much  nearer  an  act  of 
usor,  of  which  the  present  Earl  would  have  had  a  right  to  avail 
himself  ;  but  even  if  it  had  come  to  that,  there  would  still  have 
been  an  interval  cutting  it  off  from  the  present  case,  and,  in  my 
apprehension,  effectually  preventing  its  application  ;  for  the  na- 
ture of  the  office  of  keeper  of  the  park  might  be  well  such  as 
to  make  him  the  proper  quarter  to  which  applications  should  be 
made  by  others  for  leave  to  take  those  stones ;  and  such  grants  of 
permission  might  well  be  construed  as  having  taken  place,  in  the 
exercise  of  the  Crown's  right  to  allow,  or  to  refuse  to  take  the 
stone — that  right  of  the  Crown  being  exercised  through  the  me- 
dium of  the  heritable  keeper  of  the  park.    But  there  is  no  oc- 
casion for  ai^iiing  as  to  what  might  have  been  the  import  of  any 
such  factt  if  there  had  been  such  a  fact  in  the  cause ; — for  there 
is  nothing  like  it^thcre  is  no  vestige  of  evidence — it  is  not  even 
asserted  in  the  pleading  or  parole  arguments  of  the  Counsel,  that, 
prior  to  the  grant  of  1646,  there  was  such  an  office  as  heritable 
park  keeper  in  any  body ;  and  therefore  I  see  no  ground  what- 
ever— I  see  no  possibility  of  the  existence  of  a  fact,  such  as 
that  which  the  majority  of  the  learned  Judges  seem  to  have  as* 
Kumed  to  exist — ^namely,  that  there  was  an  act  of  usor  at  and  be- 
fore the  grant  of  Charles  the  First.     But  even  if  there  had 
been,  what  signifies  an  act  of  usor,  as  I  before  ui^ed,  uulcss  it 
was  an  usor  by  a  person  claiming  in  the  same  capacity  as  that 
in  which  the  Earl  of  Haddington  now  claims.     Now  this  being 
the  state  of  the  fact,  I  will  go  a  step  aside  to  illustrate  this 
point,  in  observing  upon  the  language,  which  is  very  materiaL 
We  find  that  the  grant  was  made  to  Sir  James  Hamilton,  and 
his  heirs,  of  this  office — '*  hercditariuro  officium  et  custodiam 
dicti  nostri  roborarii,  cum  omnibus  feodis,  casualitatibus,  divoriis 
et  privilegiis  quibuscunque  ad  eundem  pertinentibus,  cum  plena 
potestate  prefato  domino  Jacobo  suisquc  predictis,  £iciendi  et 
con&tituendl,  sub    custodes    dicti    roborarii  unum    vel  plurcs 
pro  eorum  arbitris  pro  que  eorum  officio  exercendo."    Now, 
my  LfOrds,    I  shall  just    refer  for  the  present  to    the  ten. 
endits  clause,  which  states—**  omnibus  et  singulis  libertatibus 
commoditatibus  proficiens,  asiamentis  ac  justis  suis  pertinenti- 
bu:$  quibuscunque,  tam  non  nominatis  quam   nominatis,    tam 
subtus  terra  quam  supra  terrane."    Now  it  is  a  matter  to  be 
proved,  what  those  profits  and  advantages,  under  the  ground  as 
well  as  over  the  ground  are,  which  belonged  to  the  office ;  be- 
cause it  instantly  follows,  "  ad  dictam  officium  spectan  seu 
juste  spectire  valen  quo  modo  libet  in  futurum."    Now,  with 
respect  to  the  tenendas  clause,  it  is  hardly  necessary  to  remind 
your  Lordships,  that  the  granting  part  of  the  instrument  (the 
dispositive  part,  as  it  is  called  in  Scotland)  formed  the  operative 
part  of  the  grant,  and  that  the  office  of  the  tenendas  clause, 
which  is  the  habendum  in  Scotland,  is  strictly  to  state  the  per- 
son from  whom  holden,  and  to  state  the  kind  of  the  holding  or 
tenure,  and  not  to  alter  or  enlarge  the  grant.    This,  which  is  al- 
ways  the  office  of  that  clause,  has  been  undoubtedly  of  late 
years— for  the  last  150year8-*still  more  peculiarly  its  office,  since, 
I  believe,  it  is  understood  among  conveyancers  in  Scotland,  that 
for  the  last  150  years  and  more,  the  tenendas  clause  is  of  such 
a  nature,  that  it  could  always  be  dispensed  with ;  because  a  good 
deal  is  generally  now  asserted  in  the  dispositive  part  of  the 
daiuc,  which  used  to  be  part  of  the  tenendas  clause.     How- 


ever, as  this  grant  was  sometime  ago,  it  may  be  taken  that  it 
was  not  so  then — still  at  that  time,  the  tenendas  clause  most  un- 
deniably could  not  extend  to  grant  what  is  here  claimed,  even  if 
it  were  quite  clear,  which  it  b^  no  means  is,  that  if  that  had. 
been  in  the  dispositive  clause,  it  would  have  made  an  end  of  the 
case.  But  I  think  that  is  by  no  means  clear  ;  for  I  have  to  re- 
mind your  Lordships  of  what  the  Court  below  does  not  seem 
to  have  been  sufficiently  impressed  with,  or  rather,  ]  should  say, 
which  they  do  not  seem  to  have  been  startled  at^  and  which  a 
learned  predecessor  of  mine  in  this  situation,  on  looking  at  it  as 
an  English  lawyer,  was  so  much  struck  witb^^namely,  the  very 
extraordinary  nature  of  this  claim  to  be  made  by  a  person,  the 
keeper,  the  cusio»t  the  preserver  of  a  park :  That  he  should. 
have  a  right  of  killing  game  there  can  be  no  doubt,  would  have 
been  naturally  and  easily  intelligible  :  That  he  should,  even  as 
in  the  case  oz  some  of  the  forests  in  England,  have  certain  cow 
pastures  of  a  limited  extent  I  can  easily  understand;  for  those 
things  are  not  alien  to  the  nature  of  the  office  of  a  park-keeper, 
and  much  less  inconsistent  or  repugnant  with  the  nature  of  that 
office,  but  when  a  claim  is  set  up  to  a  ri^t  of  going  at  once 
from  keeping  the  park  to  digging  quarries,  and  taking  the  mines 
and  minerals  under  the  surface,  it  seems  the  most  extravagant 
daim  that  can  be  made  by  any  person,  by  any  officer,  or  by  any 
prescription,  feudal  or  othemise  ;  but  it  appears  still  more  re- 
pugnant to  the  nature  of  the  office,  when  it  is  recollected  that 
this  is  a  claim  made  by  this  person,  who  is  the  representative  of 
the  granter,  for  the  purposes  of  the  grant ;  that  is  to  say,  of 
keeping  the  park  for  his  profit  or  his  pleasure,  and  yet  he  is  to 
set  up,  as  against  that  granter,  a  right  not  to  keep,  but  to  take^ 
not  to  preserve  it,  but  to  destroy  it — ^not  to  hold  it,  and  superin- 
tend it,  and  protect  it,  and  keep  off  intruders  and  destroyers, 
and  committers  of  waste,  for  the  sake  of  the  Sovereign  who 
appointed  him  to  hold  the  office  under  him,  but,  in  despite  of  the 
Sovereign,  to  destroy  it,  and  spoil  it,  and  waste  it  himself,  be^ 
cause  a  waste  of  a  grosser  kind  cannot  be  conceived  by  a  law- 
yer, than  that  of  actually  taking  the  ipmm  corpus  of  the  pre- 
mises under  his  custody,  destroying  it  ineparably,  and  for  ever ; 
and  when  I  put  a  question  to  the  learned  Counsel,  as  to  what 
limits  he  put  to  the  right,  he  \i*as  in  exceeding  difficulty  upon 
my  question  ;  for  he  said  he  did  not  mean  to  go  so  far  as  to  say 
that  a  man,  who  was  appointed  to  keep  a  park,  bad  a  right  to 
destroy  it  altogether.  He  did  not  mean  to  say,  that  be  had  a 
right  wholly  to  take  atvay  the  quarries,  but  that  ho  had  a  right 
to  take  the  quarries,  so  that  he  did  not  take  the  whole.  Then 
I  asked  the  learned  Counsel  where  the  line  was  to  be  drawn  ? 
and  whether  he  would  keep  within  his  right,  if  he  left  any  part 
whatever  of  the  stones  standing,  and  fall  short  of  taking  the 
whole?  No ;  the  learned  Counsel  said  he  was  to  do  it  in  an  or- 
dinary way.  It  is  to  my  mind  not  quite  intelligible,  that  a  man 
has  a  right  to  destroy  any  subject-matter  of  a  grant  in  an  ordinary 
way,  because  that  destruction  is  not  an  ordinary  act.  The  tak. 
ing  avray  is  not  an  ordinary  act.  It  is  irreparable  as  far  as  it 
goes,  it  may  not  destroy  the  whole  matter,  but  destruction 
of  one-half  is  just  as  much  destruction  as  the  destruction  of 
the  whole.  It  is  not  destiuction  of  so  much,  but,  as  far  as 
it  goes,  it  is  as  complete  a  destruction  as  the  destruction 
of  the  whole.  But  it  is  said  he  may  do  it  in  tbe  usual 
way.  Then,  that  brings  us  back  to  tbe  question,  whether 
there  is  any  way  usual,  upon  which  I  have  already  said  some- 
thing, and  shall  presently  say  something  more  ?  Now,  I  men. 
tion  these  things,  to  shew  how  utterly  irreconcileable  with  the 
nature  of  the  office,  the  right  claimed  appears  to  be,  and  how 
little  it  comes  within  the  description  of  the  things  granted— cas- 
ualties which  are  things  accruing  from  time  to  time,  and  duties 
which  are  rights,  in  respect  of  things  that  are  not  destructive  of 
the  matter.  But  this  is  destructive  of  the  matter  committed  to 
the  grantee  for  safekeeping;  and  it  is  most  obvious,  how  little 
this  manner  of  dealing  with  the  freehold  comes  within  the  terms 
of  the  grant.  No  doubt,  there  Lordships  hare  found,  though 
they  did  not  find  at  first,  but  they  now  all  adroit  that  this  is  not 
a  feudal  right ;  that  is  to  say,  the  grant  is  feudalized— but  they 
all,  in  one  voice  admit,  and  your  Lordships*  House,  by  your 
affirmance,  confirmed  that  finding,  that  there  is  no  feudal  right 
in  the  subject-matter  of  the  grant  conveyed,  but  all  that  is  feu- 
dalized in  this  person  is  a  right  to  the  office  of  Heritable  Park 
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Keeper — preseryerforthe  Crown — of  the  sobject-matter  assigned 
to  him.     Nowr,  we  come  to  the  question  which  is  raised  by  the 
learned  Judges  in  the  Court  below,  and  upon  which  they  have 
decided ;  and  you  have  the  weigbt  of  the  authority  of  four  most 
learned  Judges  one  way,  and  you  have,  I  think,  seven,  or  at  all 
even  Is  six,  the  other  way,  who  have  given  their  opinions  against 
the  Judges  of  the  Court  of  Session.     We  come  then,  not  only 
to  count  the  number  of  Judges,  but  to  weigh  their  reasons ;  and 
your  Lordships  shall  hear  what  they  say  in  answer  to  the  main 
question,  number  4,  and  whether  or  no  I  have  not  been  justified 
in  stating  to  your  Lordships,  that  they  have  made  a  present  of 
the  fact,  in  order  to  raise  the  question  of  law  t  **  We  are  of 
opinion  that,  as  the  grant  does  not  contain  any  express  right  to 
work  the  quarries,  a  right  to  do  so  can  only  be  claimed  in  virtue 
of  a  usage  at  the  date  of  the  grant ;  and  that  it  cannot  be  carried 
to  any  greater  extent  than  is  sanctioned  by  such  usage."     Then 
when  their  Lordships  were  pressed  by  the  aiigument,  whether 
this  did  not  go  to  giving  a  power  to  the  keeper  of  the  subject- 
matter  to  destroy  the  subject-matter  altogether ;  for  be  might 
proceed  to    quarry  under  Hol^roodhouse  windows  ?    No,  say 
the  learned  Judges,  we  will  adject  the  qualification  to  our  judg- 
ment—we adhere  to  the  inteilocutor  of  the  Lord  Oidinary,  "in 
respect  no  abuse  is  alleged  to  have  been  committed."     Now  I 
want  to  know  whether  it  is  possible  for  a  lawyer  to  understand 
that,  except  in  one  or  two  cases,  either  that  the  right  was  un* 
limited,  or  that  the  right  was  limited.     If  the  right  was  unlimit- 
ed, there  can  be  no  abuse  whatever.     If  the  right  was  limited, 
how,  by  possibility,  can  you  discover  in  what  manner  their  Lord- 
ships considered  that  the  right  was  limited,  or  could  be  limited, 
unless,  by  adverting  to  the  judgment,  you  find  it  there  stated. 
Now  the  opinion,  in  answer  to  the  fourth  question  of  the 
four  consulting  Judges,  is  that  which  I  have  already  stated, 
that  it  can  be  carried  to  no  greater  extent  than  is  sanction- 
ed by  usage.     Now,  does  this  mean  by  usage  up  to  the  pre- 
sent time,  from  the  year  1646 ;  or  does  it  mean  contempora- 
neous usage?      Because,  if  it  means  usage  since  the  grant, 
unless  it  be  contemporaneous  usage,  (which  is  a  good  exposi- 
tion of  the  doubtful  meaning  of  a  grant,)  1  do  not  compre- 
hend how  what  a  man  has  done  under  a  grant  adversely  to  the 
granter  can  be  said  to  enlarge  the  subject  granted  to  him,  much 
less  can  I  understand  it  if  it  had  been  very  recent,  as  I  think 
I  shall  shew  your  Lordships  that  it  has  been.     But  the  keeper 
of  a  park,  who  is  in  the  situation  of  an  officer  under  the  granter, 
stands  in  a  perfectly  different  situation  from  either  a  grantee 
feudally,  or  a  grantee,  even  for  a  very  long  term  of  years,  or  for 
a  succession  of  lives — at  all  events,  he  stands  in  a  perfectly  dif. 
ferent  situation  from  a  feudal  grantee — a  vassal  under  the  granter, 
or  of  a  person  to  whom  there  has  been  an  absolute  alienation. 
A  park-keeper  stands  in  a  perfectly  different  situation  ;  because 
a  park-keeper  may  be  allowed  to  do  a  number  of  things  by  his 
master  without  thereby  acquiring  a  right.     The  Crown  is  his 
principal,  and  he  is  merely  its  agent  to  keep  the  park.     Suppose 
there  had  been  a  connivance  on  the  part  of  the  Crown,  from 
favour  to  him,  allowing  him  to  take  this,  it  does  not  follow  that 
his  right  is  thereby  estabUshed,  as  in  the  case  of  an  adverse  enjoy- 
ment by  one  person  against  another — the  first  mentioned  person 
being  the  vendee,  and  the  last  mentioned  person  being  the  ven. 
der.      The  rdlation  of  the  two  parties  would  materially  alter 
the  import  and  effect  of  that  h&nguage,  even  if  that  existed,  in 
fact,  which  I  shall  presently  shew  that  it  does  not.     Then 
oomes  this  remarkable  passage,  which  is  the  comer-stone  of  the 
opinion  of  these  learned  persons,  and  to  which,  therefore,  I  so- 
licited once  and  again  the  particular  attention  of  the  learned 
Counsel :  **  We  think  there  is  evidence  in  process,  that  the 
keeper  of  the  park  has  been  in  use,  from  the  date  of  the 
grant,  to  quarry  and  sell,  or  to  permit  others  for  his  behoof, 
to  quarry  and  sell  stones  for  the  purpose  of  causewaying  the 
streets  of  Edinburgh,  and  perhaps  for  some  other  purposes  in 
the  city  and  neighbourhood."    Now  this  expression,  jterhaps, 
was  just  one  of  the  things  in  this  singular  but  important  passage, 
which  first  excited  my  attention,  and  made  me  suspect  the  ina- 
curracy  of  the  whole ;  because,  to  say  there  is  evidence,  in  pro- 
oen  of  a  certain  feet,  I  understand,  and  upon  reading  that,  I 
should  have  believed  the  learned  Lords  to  be  accurate— and   I 
should  never  have  doubted  that  J  should  find  it  in  the  process } 


hot  to  say  there  is  evidemse  of  that  fact,  and  perhapt  of  another 
facti  I  cauoot  understand ;  because  either  there  is  evidence  of  it, 
or  there  is  not.     There  can  be  no  perhapt  about  it,  unless  they 
mean  to  say  that  the  evidence  is  of  a  very  doubtful  nature,  and 
that  it  is  possible  it  may  go  farther  than  that,  which,  in  the  na- 
ture of  the  thing,  it  can  be  strictly  taken  to  prove,  whether  it  is 
confined  to  causewaying  the  streets,  or  to  some  other  purposes ; — 
there  ia  no  doubt  of  that,  because  it  is  ea^y  to  see  whether  there 
is  any  other  purpose  mentioned.     How,  therefore,  can  these 
words  that  come  under  the  perhaps^  have  any  accurate  place  in 
the  opinion  ?   But  passing  that  by,  I  have  looked  into  the  whole 
process,  and  J  have  not  found  any  evidence — I  have  called  upon 
the  learned  Couuael  for  the  respondent,  to  shew  whether  there 
is  evidence  of  this,  and  they  have  refenned  me  to  somethings  but 
I  apprehend  to  nothing  which  can  be  called  evidence  of  that 
fact ;  and  I  pray  of  your  Lordships  to  see  how  these  very  learn- 
ed lawyers  assume  the  fact,  in  order  to  get  at  the  point  of  law. 
They  say,  **  we  think  there  is  evidence  in  process,"— that  is  to 
say,  documentary  evidence ;  because  that  which  in  the  Scotch 
law  is  called  evidence  in  process,  is  a  perfectly  wdl  known  and 
technical  phrase,  and  it  means  some  document  in  the  process 
legitimately  proved,  and  in  the  possession  of  the  Court.     Now, 
where  are  the  documents  which,  even  according  to  the  laxity  of 
the  Scotch  law  and  practice  iu  matters  of  evidence,  prove  this 
following  proposition,  that  the  keeper  of  a  park*--uobody  else ; 
for  if  it  were  any  body  else  it  would  avail  nothing — that  the 
keeper  of  the  park  has  been  in  use,  from  the  date  of  the  grant  of 
1646,  to  quarry  and  sell,  or  to  permit  others  to  quarry  and  sell 
for  his  behoof?     Now,  I  will  tell  vour  Lordships  what  that 
means ; — if  this  finding  was  correct,  there  ought  to  have  been 
legal  evidence  in  process,  receipts  from  different  park-keepers 
or  their  stewards,  now  dead,  charging  themselves  with  the  re- 
ceipt of  monies  of  different  iudividuiUs  for  leave  to  quarry  and 
take  awa^  stones  from    Holyroodhouse  Park  :     That  ia  the 
sort  of  evidence  that,  to  an  English  lawyer's  mind,  is  described 
by  these  words— or  else  depositions  perpetuated,  which  have 
become  evidence  of  persons  wbo,  of  tbeir  owii  knowledge,  stated 
that  different  persons  had  at  different  times  actually  applied  for, 
and  obtained  leav6  to  quarry  from  the  park-keeper,  and  have 
paid  to  the  park-keeper  and  his  agents,  rooiiies  or  other  con- 
siderations for  that  leave  so  obtained.     My  Lords,  there  is  not 
a  tittle  of  evidence  of  that  sort ;  and  there  is  not  only  no  evidence 
of  the  pai'k-keeper  having  done  so,  but  there  is  no  evidence  of 
any  other  person  having  done  so.     Now,  my  Lords,  these  things 
are  very  tiresome,  but  they  mudt  be  gone  into,  because  this  is 
about  the  twentieth  time  since  I  have  sat  in  this  House,  that  I 
have  had  occasion  to  complain  of  the  total  absence  of  that  strict- 
ness of  rule  in  the  Scotch  Courts,  with  respect  to  the  admissi- 
bility of  evidence,  and  I  had,  two  days  ago,  to  complain  of  these 
learned  persons  founding  their  decision  upon  a  minute  made 
behind  a  man's  back— a  minute  made  at  an  alehouse — it  may  be 
by  three  or  four  persons  who  said  that  he  was  present,  and 
agreed  to  a  certain  bargain ;  and  the  Court  haiing  gone  upon  that 
as  legal  evidence,  and  the   Counsel  having  argucnl  that  it  was 
good  evidence,  because  it  was  a  minute,  I  have  now  to  deal  with 
just  the  same  species  of  evidence,  which  has  been  received  with 
the  sanction  of  some  of  the  most  learned  Judges  of  the  Scottish 
Bendi,  to  whom  I  impute  no  manner  of  blame  for  this.     It  is  an 
oversight  necessarily  incident  to  the  situation.     Men  wbo  are 
now  odled  upon  to  administer  the  rules  of  evidence,  and  having 
never  before,  in  the  practice  of  a  Scottish  Court,  had  any  thing 
like  rules  of  evidence  to  guide  them.     But  it  is  therefore  the 
more  useful,  that  when  these  matters  are  brought  before  your 
Lordships,  they  should  be  calmly  inwstigated,  and  suggestions 
respectfully,  and  with  the  utmost  spirit  of  deference  and  good 
will  towards  the  learned  persons,  thrown  out  for  their  considera- 
tion in  future.     My  Lords,  the  first  evidence  relied  upon  to 
shew  this  &ct,  that  after  the  year  1646,  the  park-keeper  has 
quarried  for  his  own  profit,  is  an  extrac^t  from  the  Council's  re- 
cords of  the  City  of  Edinburgh,  a  hundred  years  before,  in  June 
1554 :  It  is,  that  *'  the  Magistrates  and  Ct)uncil,  at  the  request 
of  Mary,  the  Queen  Dowager  and  Regent  of  the  realm,  con- 
sented to  build,  at  tbeir  own  expense,  the  whole  slopes  in  the 
park  dyke  round  about  Arthur's  Seat,  Salisbury  and  Dudding- 
stoua  G£s>6s,  under  protestation  that  the  same  do  not  prejudice 
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them,  in  respect  of  the  calsey  stones,  which  they  were  used  to 
get  out  of  the  said  crafgs,  when  they  had  to  do  therewith  ;*'  That 
is,  when  they  had  occasion.  Now  this  is  only  that  they, 
in  undertaking  to  build  upon  a  certain  spot,  protested  that 
they  should  still  have  a  right  to  stones  for  their  use.  Now, 
I  need  !iat*dly  tell  your  Lordships,  that  this  is  no  evidence 
at  all — even  if  toe  Town-Council  were  the  paity,  instead  of  the 
park-keeper,  it  would  he  no  evidence;  because  an  entry  in  a 
book  of  any  man's  predecessors,  is  oo  evidence  for  the  man 
who  clbims  under  him.  It  only  shews,  that  two  centuries  ago 
(ninety  years  before  the  date  of  the  grant  in  question),  the  Town- 
Council— not  the  park-kce]}er — but  the  Town-Council  pretend- 
ed to  have  a  riglit  to  tsikc  siones :  That  is  nil  it  amounts  to.  It 
proves  noth'iig  in  respect  oftbe  park-keejKjr,  but  it  is  not  evidence 
even  (o  prove  any  tbi.ig  respecting  the  Town- Council.  Then  it  is 
Staled,  the  same  practice  is  further  proved  in  I599|  about  ht\y 
yeurs  afterwards  :  **  Tlie  same  dey,  appeared  John  Robertson, 
Hc'^l^er  and  tacksman  to  the  King,  of  his  Maiesty's  park,  and 
was  content,  and  couscnLed  ihut  the  Town  shall  have  their  cal- 
sey  bconcs  forth  of  the  same,  not  hurting  his  corn,  grass  or  goods, 
and  rppairipg  the  sknith,  in  case  any  be  sustained.*'  Now  every 
lawyer  knows  this,  that  if  my  tacxsman  or  tenant  consents  to 
do  a  thing,  tbat  givc>  ito  right  to  any  body  against  me ;  unless  it 
U  proved  tiiat  he  told  me,  you  must  prove  that  I  knew  of  it. 
But  all  tbut  is  sa''d  is,  that  the  tacksman  was  consenting,  and 
there  is  nothing  about  the  park-keeper.  I  am  supposing  now 
tbat  this  would  be  evidence  of  his  consent,  which  it  would  not ; 
because,  an  entry  in  the  Council  books  is  no  evidence  of  the 
man  having  come  there  to  consent.  Those  two  entries  are 
prior  to  the  dale  of  the  original  grant  of  the  office.  Then,  in 
1664 — we  come  to  the  period  af^er  the  grant  (now  this  is  a 
date  when  ibcre  was  a  park-keeper)  :  **  On  the  28th  of  Octo- 
ber 1664,  tiiere  is  the  following  entry  In  the  (Council  records; 
•  Appoiiits  the  treasurer  to  agree  with  the  layers  of  the  calsey, 
for  wi'ining  of  calsey  stones  out  of  the  park,  for  the  service  of 
the  Town's  common  calseys,  of  such  square  and  thickness  as 
shall  be  prescribed  to  them.'  "  Tbat  is  an  entry  of  the  Council 
appointing  tbcm  to  agree  with  the  layers  of  the  causeway,  (that  is 
to  HAj^  the  pav^ors  of  Edinburgh,)  for  winning  stones  out  of  the 
pHrk  ;  and  ihat  's  no  evidence  at  all.  Then  comes,  in  1688,  this 
entry :  "  The  Council  grants  warrant  to  the  treasurer,  to  agree 
with  any  person  for  winning  of  stones  in  the  park,  for  the  use  of 
the  ca]»ey.'*  Now,  that  is  no  evidence ;  but  if  it  were,  it  does 
not  go  to  prove,  that  the  Town- Council  claimed  a  right  in  those 
ddys  to  take  stones  from  the  park  ;  and  my  opinion  undoubtedly 
is,  that,  upon  the  whole,  there  is  reason  to  believe,  that  from  time 
to  time,  the  Crown  has  given  leave  to  the  Town  to  procure  stones 
for  paving,  out  of  the  park,  as  lying  handy  to  the  town.  Then,  my 
I^rds,  the  first  entry  in  which  the  keeper  is  introduce^*  is  about 
30  years  after  the  date  of  the  grant — namely,  in  1675.  How  far  a 
usage,  which  begins  30  years  after  the  grant,  that  is  to  say,  when 
both  the  granter  and  the  grantee  are  removed — how  far  that 
amounts  to  contemporaneous  usage,  which  is  to  be  considered  as 
expository  of  a  doubtful  usage,  I  leave  your  Lordships  to  judge, 
even  if  it  were  UMge;  but  I  shall  shew  you  that  it  is  not  even 
the  fehadow  of  usage.  It  is  like  any  thing,  rather  than  what  the 
learned  Judges  describe  it  to  be.  The  entry  is  dated  the  3d  of 
December  1675,  and  it  says :  "  The  Council  recommends  to 
Bailie  Hay  the  treasurer,  and  Deacon  Hamilton,  to  speak  with 
Sir  James  ;**  that  is  the  park-keeper,  "  that  in  setting  of  the 
King's  Park,  there  be  liberty  reserved  to  the  Good  Town  to 
win  stones,  and  lead  the  same  from  the  said  work,  for  helping 
and  making  the  public  calseys."  Now,  what  does  this  amount 
to  ?  That  when  he  is  making  a  lease  of  the  park,  as  park-keeper 
to  the  King,  to  the  lessee  he  shall  take  care  to  reserve — What  ? 
Not  a  right  to  quarry  and  take  stones,  but  leave  to  go  over  the 
surface,  in  spite  of  the  tacksman,  without  which  reservation  it 
would  be  a  tresspass — in  order  to  go  over  that  surface,  and  do 
what?  Exercise  the  right  which  they  claimed  before.  It  is  not 
that.  Tbey  desired  the  Bailies  to  speak  to  the  park-keeper  to  ^ ve 
them  leave  to  take  stones,  which  would  look  somewhat  Tike 
asking  leave  of  the  park-keeper,  though  I  should  still  say  that  I 
thought  it  very  doubtful  evidence ;  for  it  might  not  have  been  the 
park-keeper  as  representing  his  qiaster,  the  Crown :  But  it  is 
not  so.     It  is^  that  he  should  rescrvt  leave  to  go  over  the  de- 


mised park,  and  in  spite  of  the  rights  of  the  tacksman  under  that 
demise,  that  they  shall  not  be  held  trespassers,  in  going  over  it 
to  quarry,  for  the  purpose  of  taking  what  tbey  pretend  they  had 
a  right  to  take,  and  which  ihey  did  not  at  all  ask  the  park-keeper 
for  leave  lo  take,  namely,  to  quarry  there  for  stone.     Then,  on 
the  15th  of  tbat  month,  comes  thi.s  entry:  "  The  same  day,  re« 
port  was  made  by  .Bailie   Hay,  that  ne  having  met  with  Sir 
James  Hamilton;^  that  is,  the  keeper  of  the  park,  "concerning 
a  liberty  to  be  reserved  for  the  Town,  to  win  calsey  stones  out 
of  the  king's  Park,  which  the  said  Sir  James  Hamilton  most 
willingly  condescended  to,  tbat  the  Town  should  have  that  li- 
berty, with  this  provision  and  declaration,  that  if,  in  tbe  winning 
of  stones  and  carrying  them  off  the  ground,  there  be  any  preju- 
dice done  to  bis  tacksman,  that,  as  for  thcit  damage,  he  was  will- 
ing  that  the  Town  should  tuke  two  persons,  and  his  tacksman 
other  two,  to  whom  the  liquidation  uf  the  damage  is  to  be  re- 
ferred to  their  discretion.**     Now,  what  is  this  ?     It  is  not  that 
Sir  James  Hamilton  gave  them  a  right  to  quarry.     If  it  had 
been  so,  it  might  have  been  said  to  be  the  exercise  of  an  act  of 
ov^nsrship  as  to  the  quarry,  though  still  it  might  be  better  refer ' 
red  to  his  office  as  park-keeper.  But  it  is  not  thaL  It  is  no  exer** 
cise  of  that  right  by  him.     He  gives  no  leave  to  take  the  stones. 
They  only  say,  that  he  condescends  to  their  request  of  reserv- 
ing, as  against  his  tacksman,  a  right  for  them  to  go  over  tbe 
grass,  they  paying  reasonable  damage  for  any  injury  they  may 
do  to  the  same.     It  is  not  a  right  to  quarry.     He  does  not  say 
a  word  about  that ;   but  he  gives  them  power  to  go  over  the 
grass  ;  and  if  they  spoil  the  pasture,  tbey  are  to  pay  (be  tacks- 
man for  the  damage.     Now,  is  this  anything  approaching  to  the 
use  of  a  right,  or  the  daim  of  a  right,  or  even  the  assertion  of  a 
right?     Is  there  anything  even  mentioned  about  tbe  right  to 
take  the  stones  out  of  the  quarry  ?     It  is  quite  another  thing. 
Then  there  is  a  subsequent  entry,  by  which  it  appears  that  pay- 
ment was  actually  made  by  the  Towo  for  paving-stones  wnich 
they  received.     Now  is  this,  no  doubt,  what  the  learned  Judges 
mean  when  they  say,  that  there  is  evidence  in  process  of  the 
park-keeper  quarrying,  or  permitting  others  to  quarry  for  his 
behoof;  and  here  they  think  they  have  got  strict  legal  evidence 
of  his  receiving  money  for  the  leave  to  quarry.     Now,  I  will 
shew  your  Lordships  what  it  is.     It  is  an  entry  of  the  19th  of 
March  1680,  in  the  books  of  the  Town,  not  of  the  park-keeper ; 
«  The  said  day  the  Council  appoints  Magnus  Prince,  town- 
treasurer,  to  pay  to  the  relict  oi  Alexander  Todrig,  keeper  of  the 
King's  Park,  the  sym  of  £40  Scots  money,  and  that  for  two 
thousand  and  five  hundred  calsey  stones,  at«€16  Scots  per  thou- 
sand, furnished  by  tbe  said  deceased  Alexander  Todr^  to  the 
Good  Town,  according  to  a  particular  account,  whereof  these 
presents  shall  be  a  warrant."     Now,  this  is  not  only  no  evidence 
whatever  to  prove  the  fact  of  the  payment,  but  it  is  not  admis- 
sible.    No  Judge  is  allowed  by  tbe  law  of  the  land  to  look  at 
that  document     It  is  not  evidence  to  prove  the  fact     If  they 
had  found  an  entry  in  a  book  by  the  park-keeper  himself,  or  his 
bailiff  or  steward,  or  other  agent,  charging  himself  with  the  re- 
ceipt of  j640,  stating  that  the  ^40  was  received  as  consideration 
for  so  many  thousand  calsey  stones,  that  would  have  been  strict 
l^al  evidence  of  the  fact   But  this  is  only  an  entry  in  the  books 
or  the  person  who  paid  the  money,  which  does  not  prove  that  he 
paid  the  money ;  for  that  is  no  evidence  of  it     My  agent,  or 
m^^self,  entering  in  my  books  that  I  have  paid  money,  is  no 
evidence  that  I  paid  it     If  I  enter  that  I  have  received  money, 
that  chaiges  me  with  receivuig  it ;  but  this  is  a  man's  entry  in 
his  own  books,  used  by  the  learned  Judges  as  what  they  call  evi- 
dence in  process  to  prove  the  receipt  of  money  ;^so  that,  if 
A's  book  is  found,  saying  that  he  paid  over  to  B,  it  is  to  be 
set  up  by  B  as  evidence  that  he  received  money.     But,  marvel- 
lous to  tell,  it  does  not  even  purport  that  the  money  was  paid. 
It  does  not  say  a  word  about  the  money  being  paid.     It  is,^ 
<*  The  said  day  the  Council  appoints    M^us  Prince,  town- 
treasurer,  to  pay  to  the  relict  of  Alexander  Todrig"  certain  sums 
of  money ;  but  non  cunslat,  that  Magnus  Prince  did  pay.    Mag- 
nus   Pnnce,   like  many  other  magni  principes,  may  not  have 
paid.     He  may  have  got  the  money  to  pay,  and  never  paid  it 
It  is  only  an  order  that  he  should  pay,  and  it  is  not  even  proved 
that  they  issued  it  to  pay ;  but,  supposing  that  he  had  the  mo- 
ney to  pay,  it  is  not  proved  that  he  did  pay  it;  and,  if  it  were 


60 


THE  SCOTTISH  JURIST. 


[Sept. 


entered  that  be  had  paid  it,  still  it  would  be  no  evidence  that  it 
was  received.  But  this  is  what  they  cull  evidence  in  process ; 
and  it  is  just  as  good  as  the  rest.  Then  comes  an  entry  on  the 
20th  of  January  1697  : — **  The  same  day  the  Council,  upon  the 
treasurer's  report  that  he  had  ap|)ointed  several  persons  to  fur- 
nish calsey  stones,  which  arc  now  ready  to  be  carried  out  of 
the  King's  Park,  do  therefore  appoint  the  treasurer  to  advance 
money  for  that  use,  and  to  cause  carry  the  said  stones  to  any 
convenient  place  for  the  use  of  the  Good  Town,  whercunto  the 
presents  shall  be  a  warronL*'  Kow,  what  was  that  ?  That  has 
nothing  to  do  with  the  quarrying ;  it  is  for  taking  the  stones 
away.  Then  we  come  to  171  i ;  and  that  is  a  lease  from  Lord 
Haddington  to  David  Smith,  in  which  David  Smith  "  obliges 
bim  and  his  foresaids,  that  neither  he,  nor  any  other  by  their 
Older  or  knowledge,  shall  not  plough  up  any  part  of  the  said 
Park,  nor  cast  Any  faill  or  d'votts,  or  winn  any  stones  for  build- 
ing (except  cause^vay  stones),  in  any  part  thereof,  except  what 
shall  be  necessary  for  repairing  the  said  houses  during  the  pre- 
sent tack,"  Then  comes,  in  die  year  1717,  the  following  entry 
in  the  records  : — "  The  Council  authorized  and  empowered 
Robert  Wightman,  present  treasurer,  to  agree  wth  David 
Smith,  tacksman  of  the  Bang's  Park,  for  Ubertv  to  dig  for 
calsey  stones,  and  carrying  the  same  off  for  the  Good  Town's 
use,  for  such  a  number  of  years,  and  for  such  a  yearly  rent,  as 
he  can  best  agree,  whereunto  these  presents  shall  be  a  warrant" 
Now,  this  only  proves,  according  to  the  effect  of  the  observa- 
tion I  have  siready  made,  that  the  Town  did  agree  with  the 
tacksman  for  liberty  to  dig  causeway  stones,  and  carry  them  off 
for  the  use  of  the  Town.  Your  Lordships  have  seen  before, 
that  the  Town  did  not  ask  leave  to  dig ;  but  it  appears  here  that 
they  asked  leave  to  carry  off  what  they  bad  quarried,  which  they 
would  not  have  had  a  right  to  do,  without  the  leave  of  the  tacks- 
man. But,  at  all  events,  the  reservation  of  David  Smith  bar- 
gaining that  he  should  not  win  any  stones,  is  merely  an  ac- 
knowledgment of  a  man's  tenant  to  himself,  by  a  private  instru- 
ment between  them,  behind  the  buck  of  the  over-landlord,  the 
Crown,  by  which  the  tenant  agrees  not  to  take  the  stones. 
Does  that  vest  the  right  of  the  stones  in  the  landlord  ?  No  such 
thing ; — ^it  is  any  thing  but  that.  Now,  my  Lords,  there  is  a 
class  of  evidence  which  is  very  frequently  resorted  to  in  courts 
of  law,  which  does  not,  perhaps,  prove  very  much ;  but  still  it  is 
competent  proof,  and  always  goes  for  something.  In  cases 
where  one  party  or  another  is  entitled  to  minemls  under  the 
ground,  or  to  certain  rights  of  cutting  timber,  it  is  a  very  com- 
mon thing  to  produce  leases  from  various  lessors  ifi  succession 
to  various  tenants,  by  which  they  convey  those  rights  for  a  con- 
sideration ;  and  if  there  is  proof  that  that  consideration  has  been 
paid  by  those  tenants  to  those  lessors,  that  is  held  to  be  evi- 
dence. It  is  never  very  strong  evidence,  perhaps,  but  it  is  held, 
in  want  of  other  evidence,  to  be  enough,  when  there  is  no  coun- 
ter-evidence, and  nothing  repugnant  in  the  nature  of  the  right  of 
the  landlord ; — it  is  held  to  be  a  sort  of  proof  to  set  up  the  right, 
upon  the  ground  that  no  person  would  pay  for  what  was  worth 
nothing.  It  is  a  sort  of  admission  of  those  persons  against 
their  own  interest,  that  there  was  something  purchased. 
But,  then,  in  dl  these  cases,  there  is  a  consideration,  and  the 
whole  force  of  the  evidence  (without  which  it  has  no  weight 
whatever,  not  so  much  as  the  dust  of  the  balance)  arises  from  a 
consideration  having  been  paid,  or,  at  all  events,  stipulated  to 
be  paid  by  those  lessees.  But  here,  David  Smith  makes  no 
such  stipulation.  Here  the  party  stipulates  nothing.  David 
Smith  pays  no  rent  for  taking  the  stones — he  abates  no  rent  for 
not  taking  the  stones-^but  all  he  does  is  to  covenant  that  he 
ahidl  not  take  those  stones,  except  in  a  particular  way.  Now 
comes  one  or  two  other  cases,  m  which  the  rent  of  ^250  is 
mentioned.  In  the  vear  1748,  there  is  a  lease  "  at  the  rent  of 
£250,  for  the  period  of  21  years  immediately  following  the  entry 
of  the  tenant,  which  entry  is  declared  by  the  lease  to  have  been 
and  begun  to  the  arable  land  at  the  term  of  Martinmas  last  1748^ 
and  to  be  and  begin  to  the  houses,  grass,  and  pasturage,  at  the 
term  of  Candlemas  next,  and  to  the  working  of  the  quarries 
upon  the  first  day  of  April  neSct."  Then,  that  lease  being 
merely  a  bargain  between  the  parties,  the  question  is.  Whether 
there  is  any  evidence  in  the  cause  that  that  bargain  was  fulfilled 
by  the  actual  payment  of  the  rent— that  is,  in  1748?  But  here  it 


is  said,  "  There  is  a  book  produced — (I  suppose,  in  process )^- 
kept  by  that  individual" — that  is  to  say,  George  Knox,  the  te- 
nant, not  the  landlord—*'  which  has  recently  been  recovered 
from  bis  representatives,  beginning  in  the  year  1755,  and  ending 
in  1 757 ;  and  containing  accounts  of  the  stones  sold  on  credit 
from  the  quany  for  paving  and  building,  and  also  entries  of  the 
wages  paid  to  the  quamers  and  other  workmen."  Now,  this 
only  shews,  and  it  is  evidence  to  that  extent  upon  the  principle 
I  have  already  laid  down,  that  Knox,  the  tenant,  sold,  under 
this  tack,  those  stones  for  a  profit.  My  Lords,  this  is  the 
onlv  thing  Vke  evidence  which  I  can  perceive — the  onlv 
tittle  of  evidence  to  support  the  proposition  upon  which 
the  judgment  proceeds — ^that  there  is  evidence  in  the  cause  that 
the  keeper  of  the  park  permitted  persons,  for  his  behoof,  to 
^uarr^  and  sell  stones.  But  there  is  not  a  tittle  of  evidence  of 
its  being  for  the  behoof  of  the  park-keeper.  There  is  only 
evidence  that  George  Knox  sold  and  received  the  price  of  some 
of  those  stones.  From  the  loose  way  in  which  evidence  is 
dealt  with  in  the  Court  of  Session,  I  am  not  sure  that  there  is 
evidence  of  the  money  having  actually  been  received,  it  only 
savs  that  it  contained  an  account  of  stones  sold  on  oredit : 
That  would  be  no  evidence  at  all.  It  is  no  evidence  to  chaiige 
me  with  a  payment  that  a  book  is  produced,  in  which  I  say 
**  I  sold  stones  for  ten  pounds,  to  be  paid  a  year  hence :"  That 
is  not  admissible.  If  I  say,  I  sold  stones  to  be  pe'.d  a  year  hence, 
having  received  £5,  or  having  received  10s.,  that  is  evidence 
to  charge  me  with  the  receipt  of  ^5  or  10s.  ;  but  it  is  no  evi- 
dence that  I  sold  at  a  credit.  It  is  not  even  admissible  to  prove 
that  I  did  sell  them.  I'herefore,  I  should  be  no  ways  surprised, 
if,  upon  the  production  of  that  book,  it  were  found  to- prove  ab- 
solutelv  nothing.  As  to  the  entry  of  wages  paid  to  the  quarriers, 
and  other  workmen,  that,  for  the  reason  I  liave  given,  is  clearly 
not  evidence.  It  is  stated  from  this  book,  it  would  appear, 
"  that  sales  had  been  made  to  a  considerable  extent,  and  that  Knox 
usually  employed  three  quarriers  and  six  other  workmen  at  the 
craigs."  Then  we  come  to  the  memorial  from  Andrew 
Sinclair,  a  merchant  in  Edinhuiigh.  Now,  that  memorial  is  no 
evidence  whatever.  It  states  that  he  obliges  himself  to  relieve 
the  town  of  j£20,  which  they  annually  pay  to  the  tacksman  of 
the  King's  Park,  for  the  liberty  and  privilege  of  working  stones 
there.  That  is  no  evidence.  Then  it  is  said  that  there  was  a 
committee  of  the  Town  Council  appointed  to  report,  and  they 
report  that  the  Council  shall  enter  into  a  contract,  only  upon 
ceitain  terms.  That  is  no  evidence  at  all.  This  brings  us  to 
the  year  1771,  in  which  there  was  another  lease  granted  by  Lord 
Haddington  to  George  Knox,  for  the  period  of  three  years,  at 
an  increased  rent  of  £iQO,  excepting  quarries,  in  these  words . 
<*  Excepting  herefrom  the  whole  stone  and  sand  quarries,  and 
the  houses  belonging  to  them  in  the  said  park,  with  free  ish 
and  entry  thereto,  which  the  said  Earl  reserves  for  himself  or  to 
sett  to  others."  I  need  not  remind  your  Lordships  that  that  is 
no  evidence  whatever,  except  that  such  a  lease  was  granteid,  and 
that  such  exception  was  made.  It  is  quite  immaterial  to  this 
question  what  part  he  chose  to  let,  or  what  he  chose  to  reserve. 
Then  the  practice  stated  in  1777,  I  dare  say,  was  considered 
as  proving  very  much.  It  is  said  thus  in  the  factory  account 
for  the  year  1777  of  Mr  Craig,  factor  for  the  Earl,  there  is  the 
following  entry :  "  25th  September  1777— Received  from  David 
Waugh,  rent  of  Holyroodhouse  Park,  ^£460,  and  for  quarries 
£40 ;"  and  then  it  says,  that «  Waugh  continued  in  possession,  and 
paid  the  same  rents  until  Candlemas  1780;"  and  that  is  the  whole 
evidence  in  the  cause.  I  see  nothing  else,  from  beginning  to 
end,  to  prove  the  proposition  of  the  learned  Judges,  which  they 
say  is  fully  proved  in  the  cause,  **  that  the  keeper  of  the  park  has 
been  in  use,  from  the  date  of  the  grant  (that  is,  firom  the  year 
1646),  to  quarry  and  sell,  or  to  permit  others,  for  his  behoof,  to 
qiuurry  and  sell  stones  for  the  purpose  of  causewaying  the  streets 
of  Edinburgh,  and  perhaps  for  some  other  purposes  in  the  city 
and  neighbourhood."  My  Lords,  I  thought  it  worth  while  to 
go  into  this  matter,  for  the  purpose  of  shewing  that  it  is  not 
premature  of  your  Lordships  to  reverse  this  decision,  when  you 
find  the  grounds  upon  which  these  learned  Judges  purport  to 
rest  this  judgment  wholly  fail  in  point  of  fact.  But  with  re- 
spect to  the  thing  in  question— the  subject-matter  of  this  claim— 
I  cannot  help  reminding  your  Lordships  of  how  high  a  nature 
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the  right  to  the  soil,  to  the  sub-soil,  to  quarries  and  minerals,  is 
held  to  be.     Your  Iiordsbips  are  aware,  that  in  our  law,  the 
grant  of  the  mines  and  minerals  in  a  certain  district,  is  of  itself 
sufficient,  if  followed  by  livery,  to  carry  the  whole  freehold.     If 
there  be  a  feoffment  of  the  mmes  and  minerals  of  a  certain  dis- 
trict, and  l»vcry  of  seisen  given  of  the  whole,  the  whple  freehold 
interest  passes  under  that.     Mv  Lords,  there  is  a  nicety  in  our 
law,  which  is  different  from  the  law  of  Scotland,  and  which  makes 
the  argument  I  am  about  to  uige  against  that  decision  very  much 
stronger      There  is  somewhat  of  a  re^finement  in  our  law  which 
does  not  exist  in  the  Scotch  law,  with  respect  to  open  and 
closed  mines.     If  there  shall  be  a  lease  for  lives  or  for  years, 
and  nothing  is  said  of  mines  at  all,  the  lessee  for  life  or  for 
years,  by  the  English  law,  may  work  the  open  mines,  but  he 
cannot  open  new  ones.     If  there  is  the  same  lease,  and  mines 
are  menttooed,  and  there  are  open  mines,  he  still  may  work 
those  open  mines,  and  he  cannot  open  new  mines.     But  if  the 
lease  mentioned  mines,  and  there  is  no  mine  open,  the  law  is, 
that  the  lessee  for  life  or  for  years  may  open  and  work  all  mines 
that  he  ran  find.     The  Scotch  law  is  totally  different  from  this. 
It  is  laid  down  by  Mr  Erskine,  and  he  quotes  cases  which  fully 
bear  out  b'.s  statement  of  the  law  of  Scotland,  that  if  the  vassal 
takes  a  freehold,  even  if  all  the  mines  and  minerals  are  reserved, 
he  takes  the  sioae-quarries,  because  they  are  held  to  be  part  and 
parcel  of  the  soil,  and  to  pass  with  the  soil.     It  is  laid  down 
by  the  same  learned  writer,  that  the  liferenter  does  not  take  such 
part  of  the  soil  as  quarries,  by  words  of  general  conveyance, 
without  express  grant ;  and  though  any  mines,  coal  or  quarry,  be 
already  opened,  unless  there  be  express  words  granting  the  mines, 
coal  or  quarry,  they  do  not  pass  either  to  a  lessee  for  life,  or  to 
a  lessee  for  years.     So  Mr  Erskine  lays  down  and  cites  deci- 
sions aa  Buthonty  for  that  proposition.     Now,  my  Lords,  if 
this  be  so,  does  it  not  clearly  and  plainly  follow  that  the  decision 
of  the  Court  of  Session  was  well-founded,  which  has  been 
affirmed  upon  api>eal  in  your  Lordship's  House,  and  which  ne- 
gatives the  proposition,  that  any  right  to  the  body  of  the  free- 
hold—to the  substance  and  corpus  of  this  park,  passed  by  the 
grant  of  the  office  of  park-keeper,  but  that  it  continued  in  the 
granter,  the  Crown,  and  did  not  pass  by  the  grant  which  said 
nothing  whatever  of  these  quarries ;  because,  according  to  this 
authority,  if  there  had  l»een  a  tenant  for  life,  or  a  tenant  for 
years,  the  lease  constituting  his  tenantry  would  have  g'ven  him 
no  right,  without  an  express  grant,  to  open  a  single  mine  that  was  not 
open,  or  even  to  continue  to  work  the  mines  that  were  open,  un- 
less it  were  given  by  express  words.     It  is  considered  to  remain 
in  the  lessor,  and  not  to  pass  by  a  grant  out  of  him,  without  it 
is  expressly  mentioned.     ATy  Lords,  upon  these  grounds,  it  was, 
as  I  can  gather  from  Lord  Gifford's  argument  in  this  case,  when 
it  was  last  lieforc  your  Lordships,  that  he  felt  totally  at  a  loss 
to  conceive  the  ground  upon  which  the  learned  Judges  in  the 
Court  below  could  conceive  that  the  grant  of  the  office  of  park 
keeper,  without  more  ado,  constituted  in  the  park-keeper  a  title 
to  take  away  the  whole  body  of  that  park,  over  which  he  was  ap- 
pointed park-keeper.     My  Lords,  having  had  recourse  to  the 
arguments  of  the  learned  Judges,  I  have  looked  into  the  way  in 
which  some  of  the  Judges  of  the  First  Division  attempt  to  illus- 
trate  the  proposition  more  generally  dealt  wth  by  the  Lords  of 
the  Second  Division,  and  I  certainly  can  find  nothing  to  satisfy 
me  in  the  least,  either  upon  the  general  question,  if  usor  were 
out  of  the  case,  or  upon  the  disputed  fact,  of  which  I  say  there 
is  no  evidence  in  the  cause,  that  prior  to  the  grant,  or  even  that 
contemporary  with  the  grant,  there  was  uny  usor  by  the  grantee 
or  his  predecessors  (of  whom  he  indeed  had  none),  to  any  extent 
whatever  of  the  right  now  claimed  by  him.    I  have  thought  it 
necCissaTy  to  trouble  your  Lordships,  out  of  my  respect  for  the 
Court  below,  with  these  reasons,  as  illustrative  of  the  grounds 
tipuu  which  I  am  about  to  move  your  Loidships  to  reverse  this 
decision  ;  and  I  have  thought  it  right  also  to  point  out  the  doors 
that  are  opened  to  irregularity,  by  the  practice  of  allowing  aver- 
ments to  supply  the  place  of  proof,  and  that  being  taken  as  evi- 
dence, which  is  any  thing,  and  every  thing,  rather  than  legal  evi- 
dence. 

Interlocator  rerersed. 

AppellantB*  Authorities, — Erak.  IL  9.  sec  57-50,     Forbes 
of  Ca&coder,  Slat  January  162S&;  Fac.  Col    Facculati  Lcxi- 


con,  Ducange  Olossarium.  'Lord  Aboyne,  16Ch  November 
1814;  Fac.  Coll.,  affirmed  on  Appeal.  Earl  of  Nottingham's 
Case ;  Manwood,  p.  14a  Lord  Coke's  Inst.  p.  233;  Do.  L  p. 
530.  Lear*s  New  Forrest,  p.  201.  Earl  of  Haddington,  Lord 
Giffurd's  Speech  ;  Wilson  and  Shaw's  Reports  in  the  House  of 
Lords,  II.  p.  47a  Ersk.  IIL  7.  sec.  12.  Forbes  of  Cal- 
lender,  29th  November  1827 ;  Fac,  ColL 

Respondent's  Authorities. — Stat.  1617,  c.  12. 

Second  Division. — Lord  Ordinary,  Pitmilly.— Appellants* 
Solicitor,  MundelL — Respondent's  Solicitors,  Spottiswoode  and 
Robertson, 


2Qth  September  1831. 

No.  20 — Earl  of  Mar,  AppcUant,  0.  Ladirs  F.  J.  Er8KIN£ 
or  GooDEVE,  &  J.  J.  EasKiNE  or  WxiAiar,  Ik»pondent$, 

Entail — Provisions  to  Yoanger  Children — 5  Geo.  IV.  chap.  87. 
— By  an  entail,  giving  power  to  "  the  heirs  qf  (aiizie**  to  pro^ 
vide  their  younger  child  fen  to  "  reanonable  provisions^ — H^d, 
f affirming  tfie  judgment  of  the  Court  of  Session^)  thai 
where  the  free  rental  did  not  exceed  £GGS3,  it  was  competent  Jbr 
the  heir  (an  Early)  to  burden  the  estate  with  a  jrrovision  of 
£*20,Q00  in  favour  of  his  two  daughters. 

The  estate  of  Mar  was  held  ander  an  entail,  whicli 
contained  a  clause,  empowering  the  heirs  in  possession 
to  grant  provisions  to  their  younger  children,  in  these 
terms: 

'*  And  also  excepting  and  reserving  full  po^'er  and  liberty  to 
the  said  Thomas  Lord  Erskine,  and  the  otbar  heirs  of  tailzie,  to 
provide  their  younger  children  to  reasonable  provisions,  declar- 
ing always,  that  any  bonds  of  provision  to  be  granted  by  the  said 
Thomas  Lord  ErsKitie,  and  the  other  heirs  of  tailzie  above-men- 
tioned, shall  l>e  so  qualified,  as  that  any  apprising  or  adjudica- 
tion, or  any  other  legal  diligence  to  be  led  and  adduced  there- 
from, shall  only  subsist  for  a  real  security  for  the  principal  sums, 
annual-rents  and  expenses,  but  that  the  legal  reversion  of  said' 
diligences  shall  never  expire." 

In  May  IB  1 6,  John  Francis  Earl  of  Mar  execnted 
three  bonds  of  provision  in  faronr  of  his  six  yonnger 
children,  by  which  he  burdened  the  heir  of  entail  in 
possession  with  payment  of  £15,000  Sterling  of  capi* 
tal  sums,  and  with  £700  annually  of  annuities*    Joiin 
Francis  died  in  Aufi^nst  1825,  and  was  succeeded  iu 
the  entailed  estate  by  John  Thomas,  against  whom 
the  younger  children  of  John  Francis  brought  actions 
of  constitution  on  their  bonds  of  provision  and  annuity. 
John  Thomas  died  in  1828,  before  decree  was  given 
in  these  actions,  and  was  succeeded  in  the  entailed 
estate  by  the  present  appellant.    Some  time  before  his 
death,  John  Thomas  executed  two  bonds  of  provi- 
sion in  favour  of  the  respondents,  his  two  daughters, 
the  first  (for  £10,000)  in  corroboration  of  an  obliga- 
tion in  his  marriage-contract,  and  the  second  (for 
£-20,000)  of  provision,  and  in  security  of  the  first. 
In  the  second  of  these  bonds,  after  narrating  his 
powers  under  the  entail,  and  under  the  Act  5  Geo.  IV. 
chap.  87,  he  bound  and  obliged  himself,  and  the  heirs 
succeeding  to  him  in  the  estate  of  Mar,  to  pay  to  the^ 
respondents,  their  heirs,  &^c,  at  the  first  term  of  Mar- 
tinmas or  Whitsunday  after  his  decease,  the  sum  of 
£20,000,  which  sum  was  declared  to  be  in  full  of  their 
provisions  uuder  both  bonds.     In  July  1829,  decree 
was  pronounced  against  the  present  appellant,  in  the 
actions  of  constitution  at  the  instance  of  John  Fran- 
cis's children,  on  their  bonds  of  annuity  and  provision  ; 
and  by  a  state  made  up,  and  lodged  in  process,  it  ap- 
peared that,  when  the  appellant  succeeded  to  the  es- 
tate, these  provisions,  in  favour  of  John   Francis's 
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daughters,  with  arrears  of  interest^  &c.,  amounted  to 
£24<,185,  ].  d.    The  appelbint  then  brought  the  pre- 
sent action  of  reduction  of  the  two  bonds  granted  by 
John  Thomas  Earl  of  Mar,  in  favour  of  the  respondents, 
on  the  grounds, — Tliat  the^  were  unreasonable  and 
inconsistent  with  the  provisions  of  the  entail,  and  of 
the  Act  5  Geo.  IV.  cap.  87:  That,  at  the  time  of 
John  Thonias*s  death,  the  gross  rental  of  the  estate 
was  only  about  £8700 ;  and  that  it  was  burdened  with 
the  previous  provisions  in  favour  of  John  Francis's 
children,  now  amounting  to  £25,200:  That,  by  the 
Act  5  Geo.  IV.  only  two  years'  rent  is  allowed  lo  be 
imposed  on   the  estate  where  there  are  only  two 
younffer  children,  and  even  in  that  case  where  the 
rental  is  free.     Tn  defence,  it  was  maintained,  inter 
aliot — That  the  bonds  of  provision  in  question  were 
expressly  sanctioned  by  tne  entail :   That  they  were 
not  affected  by  the  Act  5  Geo.  IV.  chap.  b7  ;  and  that, 
in  any  view,  they  mast  be  supported  to  the  extent  of 
two  years'  free  rental.    The  Lord  Ordinary  ordered 
cases',  with  which  he  made  avisandum  to  the  C.-ourt. 
The  Judges  concurred  in  thinking  that  the  provisions 
were  rtRsonable  and  sanctioned  by  the  entail ;  and  the 
Court,  on  Sd  December  1890,  assoilzied  the  re»{>on'- 
dentfl.     The  Earl  then  brought  up  the  case  by  ap- 
peal, pleading — I.  In  determining  upon  the  vafidily 
of  the  bonds  of  provisions  in  question,  it  was  essenti- 
ally necessary  that  the  Court  should  decide,  in  iermi* 
niSy  how  far  the  provisions  are  effectual  under  the 
statute,  in  virtue  of  which,  as  well  as  the  powers  re- 
served by  the  entail,  they  expressly  purport  to  have 
been  granted. — II.  The  terms  of  the  entail  of  Mar 
necessarily  imply,  that  if  the  provisions  granled  to 
yonnger  children  are  unreasonaole,  it  shall  be  compe- 
tent for  the  Court  to  give  relief  to  the  heir  in  pos- 
8esmon«*^IIL  The  clause  of  the  entail  of  Mar,  em- 
powering the  suecessive  heirs  of  entail  to  make  pro- 
▼isious  in  favour  of  their  younger  children,  implies, 
that  no  particular  heir  of  the  series  shall  be  entitled 
to  burden  the  estate  to  an  ex  ten  t^  as  has  been  dooe 
by  the  late  Elarl,  which  renders  it  practically  impos- 
sible for  any  succeeding  heir  to  avail  himself  of  that 
privilege  in  favour  of  his  own  family.     Answered— 
!•  The  powers  given  by  tlie  entail  being  larger  than 
those  conferred  by  die  statute,  which  expressly  re- 
serves all  the  powers  in  existing  entails  from  its  ope- 
rations ;  and  Uie  respondents  not  having  claimed  any 
provisions,  except  those  sanctioned  by  the  entail,  there 
18  no  interest,  right,  or  competency  nnder  the  present 
action,  to  challenge  the  provisions  under  the  statute* 
-^11.  The  preeeoent  m  the  case  of  Rothes  is  conclu- 
sive in  favour  of  the  respondents,  both  in  regard  to 
the  grounds  on  which  the  Court  can  inteifere  with 
provisions  made  under  this  entail,  and  also  in  regard 
to  the  rationality  of  the  provisions  themselves,  sup- 
posing a  ease  of  interference  made  out. 

The  Solteitor-Geiieral  for  Scotland  was  heard  for 

the  appellant* 

Lord  Ch<tnee!lor,'^My  Lords,  in  this  cane,  I  more  yonr  Lord- 
ships thtfl  the  interloetttor  be  aArm«d,  with  j£200  costs.  It  is 
resllx  burnniff  dny  light  to  be  argning  sach  questions  in  ^rour 
Lordships*  House.  I  do  inist  that  learaed  counsel  will  exercise  a 
little  discretion  in  sij^ning  appeals  to  this  House.  The  point  has 
been  very  ingeniously  put  by  the  learned  connsel  who  Das  been 
heard  at  your  Lordships'  Bar,  but  there  rcslly  is  nothing  in  it. 


Judgment  affirmed,  with  £200  costs. 

AppeI!ont*»  Authoriiies. — Liidy  Lamitigton  v.  Her  Son,  14  th 
Februaiy  1682.  Lady  Preston  r.  The  Laird  of  Preston,  13th 
July  1677.  Belchier  9.  Moffat  &  Olbcrs,  9Utfa  June  1779.  5 
Geo,  IV.  c  87. 

Respondents*  Authorities. — Rothes  p.  Rotlies,  29th  January 
1829. 

First  Division.— Lord  Moncreiff,  O'dionry. — A.  &  R.  Mun- 
dell,  Appel'ai)t*s  Solicitors. — Moncrieff,  Webster  &  Thomson, 
Respondents*  Solicitors. 

28r7*  September  »S.il. 

No.  21. — JoHX  HuNTEft,  Jppglittni,  v.  George  Gardner,  Re- 

tpondcHt. 

Process'— Cessio  Bonorum-'-'Oppojitn^  Creditor*—.^  cpposhtg 
creuiior  having  o4/?c/«/— /.  Thai  lUe  cetitftcali  of  imprhofi' 
menl  onhf  bore  /iom  l/te  14///  of  one  moHib  lo  the  14<A  ofanoi/itr, 
but  did  *9oi  M'uig  i/Ute  pursuer  had  been  at  tibrrt//  in  the  wlerraf, 
-^IL  Thai  oil  the  credUors  hod  not  been  cniied ; — Antf,  III* 
That  the  pursuer  hadfjrom  tfme  to  time,  varied  //  e  ttmouni  of  his 
debii'—Cii'CuitMtancfi  I  ft  ifhich  tUe  judgment  of  the  Court  of 
Session,  repetHng  all  these  obfscfhfis,  and  finding  the  pursuer 
en  tilled  lo  the  be»tefu  of  the  ces^tio,  was  affirmed — Obscrt*ed,  thai 
thih  case  is  not  lo  be  held  as  binding  :he  House  of  Lords  lo  miy 
dpiniont  as  unflersinnding  the  grounc's  on  which  a  f^rrsott  cau  be 
compelled  lo  assign  part  of  a  OoverntHent  saUry,  uttde,-  a  process 
«/'ce$>sie. 

The  respondent,  George  Gardner,  was  the  Comp- 
troller-General of  the  Customs  for  Scotland,     f lav- 
ing, from  TAriotts  causes,  becoine  inrolved  in  his  cir- 
cumstances, he.  in  April  IS^O.  called  a  meeting  of  his 
creditors,  and  laid  before  them  a  state  of  hi^  aflPairs, 
shewing,  that  his  funds  amounied  to  £700,  a.id  his 
debts  to  £:20S0,  besides  an  annul iv  to  liis  sisters  of 
£73,  on  which  no  ralaat'on  was  put.     Willi  a  view  to 
liquidate  his  debt«,  the  respondent  olTered  lo  coorey 
to  A  trustee,  foi*  behoof  of  his  creditors,  his  whole  ef- 
fects, and  also  to  assign  whaterer  pari  of  his  sal.iry 
should  be  thought  reasonable.     At  ihis  meeting,  the 
creditors  i^ecominended  that  £200  pe?-  annum  should 
be  set  aside  from  the  responclenl  s  salary,  and  ihat, 
out  of  the  reTcrsion,  he  shoald  pay  his  sisters'  annni- 
ties.     A  subsequent  meeting,  howerer,  of  ilie  credi- 
tors, reported  that  the  respondent's  incotne  was  £580, 
and  that,  of  this,  £300  should  be  deducted  for  behoof 
of  the  creditors,  leariug  the  sisters  lo  draw  a  (»ro|>or- 
tioneffetring  to  their  annuities.     I»  this  arrangenieut 
the    respondent    and    all   the   creditors  acfjiiiesced, 
except    the    appellant,   (Mr  Hauler,)    whose    debt 
amounted  only  to  about  £200.     In  order  to  secure 
himself  against  a  second  imprisonment,  the  respon- 
dent was  obliged,  for  the  sake  of  obtaining  a  |>ersonal 
protection,  to  ha?e  recourse  to  tlie  benefit  of  the  pro* 
cess  of  cessio  bonarwn.     Hnnter,  who  was  the  only  op- 
posing creditor,  appeared,  and  in  litnine  objected — I. 
The  certificate  of  miprisonment  is  not  in  terms  of  the 
Act, — it  only  bears  tnat  the  respondent  was  imprison- 
ed on  the  14  th  May  1830,  and  was  in  custody  on  the 
14th  Jnne  following,  when  the  certificate  was  granted  ; 
hot  there  was  no  evidence  that  the  respondent  was 
not  at  liberty  during  some  part  of  the  intervening 
period. — II.  All  the  creditors  iiave  not  been  called.-^ 
ill.  On  the  merits— The  respondent  has,  from  time 
to  time,  varied  the  amount  of  his  debts  in  a  very  nn- 
satisfactory  and  suspicious  manner*    The  first  state 
was  £1200,  then  £2000^  nfterwardt  £4000,  and  ket}y» 
£d000.    Besides;  the  respondent  has  Induced  many  of 
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his  friends  And  relations  to  come  forward  witb  old  and 
Petitions  claims,  in  order  to  reduce  the  true  creditors* 
debts  to  a  trifle,  and  thns  benefit  himself.  Answered 
— r.  The  respondent  was  in  jail  durinjif  the  whole 
statutory  period.  The  certificate  is  in  the  usual 
terms.  The  objection  is  frivoloas  — 11.  This  objec- 
tion was  formerly  ur^ed  and  sustained.  By  the  102d 
section  oFthe  Act  of  Sedernnt,  neither  the  objecting 
party.  *'  nor  any  other  creditor  who  has  been  cited 
as  a  defender,  shall  be  afterwards  allowed  to  repeat 
the  same  objections  with  new  names."  The  opposing 
creditor  (Hunter)  was  formerly  cited,  therefore  the 
objection  on  his  part  is  incompetent.— III.  The  rari- 
ation  in  the  state  of  the  respondent's  debts  is  account- 
ed for  by  the  fact,  that,  in  the  present  state,  his  sis- 
ter*s  annuities  have  been  valued,  and  a  cautionary  ob- 
ligation has  emerged  since  his  application  for  the  ces^ 
sio.  The  debts  bronght  forward  are  tme,  conform 
to  oaths  of  verity,  and  other  vouchers  produced.  The 
only  relations  are  his  sisters,  for  their  annuities.  The 
respondent  has  offered  £300  a-year  out  of  his  salary 
of  £580,  in  liqaidation  of  his  debts.  The  objecting 
creditor  has  in  view,  by  his  opposition,  to  concuss  the 
other  ci-editors  to  pay  his  debt,  in  order  that  they 
may,  for  their  own  safety,  keep  the  respondent  from 
going  again  to  jail.  If  he  be  a  second  time  imprison- 
ed, he  will  lose  his  situation,  and  the  crediloi*s  will 
be  deprived  of  any  chance  of  payment.  The  first  and 
second  objections,  being  of  a  preliminary  nature^  were 
repelled.  Thefinty  Because  the  objector  did  not  of- 
fer proof  of  his  averment ;  and  the  second^  In  terms 
of  the  Act  of  Sederunt.  On  the  merits,  the  Court, 
on  8th  March  1831,  pronounced  this  judgment : 

"  The  Lords  having  advised  this  proeeiM  of  renifh  and  heard 
counsel  for  the  i^rdes  Find  the  pursuer  entitled  to  the  benefit 
thereof;  ordain  him  to  grant  a  disposition  of  his  effects,  and  to 
convey  and  aKsigti,  hnhili  modo,  a  proportion  of  his  salary, 
amounting  to  X^OO  Sterling  yearly,  as  proposed,  to  his  cred'to»;s 
or  their  trnstee,  to  be  <»ppl"ed  towards  payment  pro  tanf^  of  his 
debts,  and  to  give  his  oath  in  terms  of  the  Act  of  Sedemnr,"  8ic. 

Hunter  appealed  against  this  judgment,  pleading — 
I.  The  process  was  incompetent,  from  the  natui*e  of 
the  imprisonment  on  which  it  wae  founded. — II.  The 
circnmstanees  stated  on  tlie  merits  were  auflftcient 
grounds  for  refusing  the  benefit  of  the  cessio  in  hoe 
slatu^ — III.  Before  granting  the  benefit  of  the  cemOy 
the  appellant  was,  at  all  events,  entitled  to  a  full  dis- 
closure of  the  respondent's  afl^irs — much  fuller  than 
any  disclosure  that  has  been  yet  made,  and  to  exhibi- 
tion of  every  document  connected  with  the  subject. 
Answered — I.  The  respondent  having  suffered  the 
customary  penod  of  imprisonment,  and  having  made 
a  fair  disclosure  of  his  effects,  and  executed  a  dispo- 
sition omnium  bonorton,  and  there  being  no  allegation 
of  fraud,  and  no  other  relevant  ground  of  opposition, 
he  is  entitled  to  the  benefit  of  the  eessio, — H.  The 
proportion  of  the  salary  assigned  to  the  credilors  is 
as  great  as  what  is  usually  fixed  by  tlie  Court  in 
similar  instances,  or  what  waa  fair  and  reasonable 
in  the  circumstances  of  the  present  case.— Hi.  The 
opposition  of  the  appellant  is  vexations  and  oppres- 
sive, and  is  maintained  in  direct  opposition  to  the 
wishes  and  the  interests  of  the  other  creditors. 

Lord  Chancciior.^yij  Lords,  I  will  trouble  yoot  Lordships 


with  a  few  observations  on  this  case,  fcch'ng  it  to  be  desirable 
that  this  case  may  be  disposed  of  on  the  present  orc<is:oD,  and 
that  the  parlies  may  not  be  sdbjected  to  the  exocnse  (which  pro- 
bably some  of  them  can  ill  affoi'd — the  one  onriy  being  an  in- 
solvent, and  the  other  a  creditor  of  tl»e  insolvent  esiviie)ol' another 
attendance  at  your  Lord?h"'  ps'  Bar.  Thei'e  in  one  pot i»t,  uoon  wCich 
chiefly  I  have  entertained  somedoubis  in  the  cou'se  of'tbis  ai^« 
mcnt,  and  on  which  I  do  not  see  any  way  very  clearly  at  pref^eut 
in  adopting  the  view  taken  in  (he  interlorntor  of  the  Couit  below. 
As  to  the  first  point,  nnmely,  that  of  the  imprisonment  being 
colourable,  I  have  stated  that  that  was  out  of  Court  •  and  as  to 
the  question  of  frpud,  that  does  not  appear  to  me  to  be  ra'sed  in 
a  sufficiently  competent  pud  distinct  form  in  the  Court  below, 
to  enable  the  parties  to  avail  themselves  of  that  objection.  I 
m«y  also  state,  that  if  ihere  is  any  particular  bmnch  of  the  juris- 
diction of  the  Court  below,  which  ou^bt  not  to  be  mshly  the 
subject  of  flppe**!  to  your  Lordships,  it  is  thnt  of  the  ccmm  bono-. 
mm  I — that  is  intended  to  be  matter  for  the  consideration  of  the 

Court  l>elow — the  Court  below  is  to  examine  the  defender to 

have  the  benefit  of  the  condescendence — to  have  the  advantage 
of  bearing  all  which  cjn  be  urged  on  the  opposite  sides  of  the 
B?r — to  satisfy  the  Court  whether  the  case  is  one  of  good  faith 
and  innocent  misfortune,  not  coupled  with  extravagance ;  for 
though  there  has  been  no  fraud,  yet,  if  the  insolvency  has  be« 


point  of  view,  be  considered  so  mucb  a  deviation  from 
prudence,  that  it  cannot  be  called  innocent — ^that  would  preclude 
the  granting  a  cexsio  bonorum.  But  mv  Lords,  the  point  upon 
which  I  entertain  a  doubt,  is  that  on  which  the  Second  Division 
of  the  Court  of  Session  have  directed,  that  be  shall  assign  for 
the  benefit  of  his  creditors,  a  considerable  proportion  of  the  pro- 
fits of  an  office  which  he  held,  of  comptroller  of  the  customs.  It 
appeared  to  me  on  the  first  view,  and  it  seems  to  me  now  to  be 
perfectly  clear,  that  if  the  profits  of  that  office  were  attachable^ 
if  they  were  within  the  diligence  legally  competent  to  the  credit 
tor,  that  as  the  granting  of  the  benefit  of  the  cestio,  in  the  terms 
in  which  it  is  granted  here,  discharges  the  person  and  likewise 
the  property  after  acquired  from  liability  to  debts,  there  could 
be,  on  no  principle,  any  pretence  fyt  saying  that  the  Court  of 
Session  had  the  power  to  say  to  any  one  creditor,  we  think 
it  fair  that  a  compromise  should  be  taken,  and  a  part 
only  of  the  future  profits  of  the  office  be  given  up  for  your  bene- 
fit, and  that  of  the  rest  of  your  fellow-sufferers  under  the  insoL 
vency — ^you  may  or  you  may  not  agree  to  that,  but  we  impoae 
upon  you  the  necessity  of  taking  either  this  part  or  none  at  all; 
for  by  one  and  the  same  sentence  by  which  we  discharge  the  in- 
solvent, we  tell  you  you  may  have  a  certain  portion  of  the  revenue 
of  this  office,  to  operate  in  payment  of  this  debt,  but  that  any 
thing  beyond  that  you  are  precluded  from  attaching ;  for  I  take 
it  to  be  clear,  that  no  person,  after  that  interlocutor  was  pro- 
nounced, would  have  a  right  to  attach,  however  attachable  it 
ni'gbt  have  been  in  its  own  nature,  to  the  extent  of  one  farthing 
beyond  the  sum  asMgned  by  this  order  of  the  Court.  But,  my 
Lo'ds,  all  this  proceeds  upon  the  supposition  that  this  is  attach- 
able, and  I  seem  to  have  been  a  little  misunderstood  by  the 
learned  counsel,  because  I  did  not  state  the  reason  for  the  ques- 
tion J  pi*oposed,  conceiving  it  to  be  so  obvious.  It  appeared  to 
be  thought  that  I,  assuming  that  it  was  attachable,  argued  that 
the  Court  of  Session  had  no  right  to  make  a  perfi?ct  assignment. 
I  assumed,  on  the  contrary,  that  the  Court  of  Session  must  have 
held  it  attachable,  because  they  found  it  the  subject  of  assign- 
ment — because  their  moduM  operandi  was  to  give,  through  the 
as»ignment,  the  benefit  of  a  portion  of  it  to  the  creditors. 
Then  said  I,  how  can  they  take  a  part  of  it,  and  only  a  part, 
and  exclude  the  creditors  from  their  recourse  against  the  whole 
of  it,  which  they,  by  the  very  act  of  assigning  a  part  of  it  under 
their  sentence,  assume  that  it  is  of  an  attachable  nature,  because, 
if  it  be  not  of  an  attachable  nature,  how  should  it  be  made  the 
subject-matter  of  an  assignment?  Now  my  Lords,  in  what  way 
this  is  to  be  answered,  I  profess  not  yet  clearly  to  have  dis- 
covered. There  is  no  doubt  that  there  are  decisions  which  ap- 
pear  to  have  not  been  questioned,  but,  at  all  events,  to  have  been 
followed  in  a  consistent  course  by  the  C^ourt  of  Session^  and 
which  assume  that  many  things,  which  in  this  country  are  not 
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held  to  be  assignable,  are  the  subject-matter  of  assignment  in 
that.    There  are  several  cases  in  which  the  half-pay  of  officers,  and 
I  think  of  the  full-pay  of  officers,  and  also  ministers*  stipends,  are 
all  made  the  subject  of  this  judicial  compact  entered  into  by  the 
Court,  in  this  mode  of  extending  the  remedy,  which  is,  in  the 
nature  of  an  extraordinary  remedy,  that  of  tlie  cessio  honor  urn, 
borrowing,  in  the  Scotch  form,  the  civil  law,  and  extending  it  to 
the  debtor,  on  the  terms  only,  of  making  such  terms  for  the 
creditor,  as  in  their  wisdom,  and  the  exercise  of  a  sound  discre- 
tion, they  deenicd  to  be  fit  to  be  imposed  upon  one  party  for  the 
benefit  of  another.     That  appears  to  be  the  ground  of  much  of 
this  ;  and  the  Court  seem  not  to  have  scnitinized  very  nicely, 
whether,  from  the  nature  of  the  subject-matter,  namelv,  the  half- 
pay,  or  the  full-pay  of  an  officer,  or  a  minister's  stipend,  or  in  the 
present  case,  the  salary  of  an  officer  employed  under  govemment» 
and  in  the  execution  of  an  important  public  trust,  an  assignment 
can  validly  operate  upon,  and  affect  those  particular  rights,  but 
they  have  nevertheless  assumed  to  deal  with  them,  and  have 
made  a  certain  proportion  of  them  the  subject-matters  of  assign- 
ment, as  the  condition  of  granting  the  benefit  of  the  cenio  bono- 
rum.     Those  cases,  undoubtedly,  could  not  have  occurred  well 
in  this  country.     I  do  not  see  how  they  could  have  occurred  at 
all.     I  have  referred  to  the  well  known  case  of  Flarty  v.  Odium, 
hi  III.  Term.  Reports,  661,  which,  from  the  importance  of  it, 
was  the  subject  of  much  discussion,  it  being  the  first  case  in  which 
it  was   held,   that   the   half-pay   of  an   officer  was   not  the 
subject  of  assignment,  and  which  was  followed  by  Lidderdale 
V.  the  Duke  of  Montrose,  in  IV.  Term.  Reports,  in  which  the 
doctrine  laid  down  was  made  the  subject  of  further  discussion, 
and  the  Court  there  adhered  to  their  former  doctrine,  that  the 
half-pay  was  free  from  attachment;  so  that  neither  is  the  man 
bound  to  put  it  into  the  schedule  of  his  assets,  nor  does  the 
general  assignment  to  the  provisional  assignee  pass  it,  nor  would 
a  bargain  and  sale  to  the  assignees  under  a  bankruptcy  pass  it 
out  of  the  bankrupt,  but  it  is  held  to  be  unassignable,  not  capa- 
ble of  being  affected  by  any  one  of  those  modes  of  proceeding, 
and  it  is  needless  for  me  to  add,  that  it  cannot  be  mode  attachable. 
But  the  same  doctrine  was  laid  down  mth  respect  to  the  profits 
of  a  living,  in  the  case  I  refer  to,  that  of  Archbuckle  9.  Cowtan — 
a  case,  the  judgment  in  which  has  been  very  much  considered  in 
Westminster  Hall,  and  which,  like  most  of  the  judgments  of 
that  most  able  and  learned  lawyer.  Lord  Alvanley,  has  given 
great  satisfaction  to  the  Courts  and  to  the  profession.    We  have, 
in  the  8d  volume  of  Bosanquetand  Puller's  Reports,  an  account 
of  that  judgment,  and  your  Lordships  will  there  find  it  laid  down 
on  the  general  principle,  that  all  such  profits — for  that  seems  to 
be  the  principle,  though  not,  perhaps,  worked  out  in  those  words — 
that  all  such  profits  as  a  man  receives,  in  respect  of  the  perform- 
ance of  a  public  duty,  are,  from  their  very  nature,  exempt  from 
attachment,  and  incapable  of  assignment,  inasmuch  as  it  would 
be  inconsistent  with  the  nature  of  those  profits,  that  he  who 
had  not  been  trusted,  or  he  who  had  not  been  employed  to  do  the 
dnty,  should  nevertheless  receive  the  emolument  and  reward. 
Lord  Alvanley  quotes  Flarty  v.  Odium,  and   Lidderdale  0. 
the  Duke  of  Montrose,  and  he  lays  that  down  in  illustrating  the 
principle  on  which  a  parson's  emoluments,  in  the  case  of  Arch- 
buckle  V.  Cowtan,  are  not  assignable.     He  does  not  confine  his 
observations  or  his  arguments  to  the  particular  case  of  half-pay 
officers,  which  had  been  decided  on  tne  case  of  a  minister's  sti- 
pend, as  we  should  say  in  the  Scotch  law,  or  a  parson's  emolu- 
ments, as  we  should  call  them — but  he  makes  the  observations  in 
all  its  generality,  as  applicable  to  every  case  of  a  public  office, 
and  the  emoluments  of  that  public  office.     My  Lords,  the  first 
case  in  which  the  doctrine  had  been  extended  to  half-pay,  was 
a  case  in  1st  Henry  Blackstone,  627,  decided  by  the  Court  of 
Common  Pleas ;  toe  case  of  Berwick  v.  Read,  that  clearly  re- 
cognises the  principle.     There  was  a  case  also  of  Stewart  v. 
Tucker,  reported  in  the  2d  volume  of  Sir  William  Blackstone's 
reports,  1137,  in  which  it  was  held,  as  to  an  officer's  full-pay, 
that  the    use  of  it   might   be  assigned   in    equity,    but  in 
that  case,  also,  the  doctrine  was  clearly  recognised,  that  the 
Aill    pay  of  officers  was  not  attachable  ;  but  the  distinction 
was  taken  in  that  case  of  Stuart  v.  Tucker,  of  the  baJf-pay 
being  granted  pro  teroUio  impento,  and  the  duty  was  executed, 
and  being  no  longer  in  JSm— that  wu»,  however,  discussed  by  the 


Court  in  Flarty  v.  Odium,  and  the  rule  extends  to  half-pay  as 
well  as  full-pay ;  and  in  this  case  as  well  the  other  case  of  Arch- 
buckle  V.  Cowtan,  respecting  clerical  profits,  it  was  perfectly 
clearly  held  by  the  Court,  that  in  all  such  cases,  one  man  could 
not  claim  to  receive  by  assignment  or  attachment,  emoluments 
which,  belonging  to  another  capable  of  performing,  or  deemed  to 
be  capable  of  performing  the  duties  assigned  to  those  emolu- 
ments, but  which  duties  could  not  be  performed  by  the  assignee ; 
and  there  was  an  old  ease  referred  to  in  Barwick  v.  Read,  and  a 
curious  case  in  Dyer,  in  which,  so  long  ago  as  that,  the  question 
appears  to  have  been  disposed  of  by  a  decision  now  undisputed, 
and  now  referred  to  in  Westminster  Hall.    That  was  a  replevin 
brought  by  a  party  whose  goods  had  been  distrained  against, 
upon  a  rent-charge.     The  p^rty  who  bad  made  the  d!strc^^ 
avowed,  upon  the  replevin  bemg  brought,  that  he  took  the  goods 
for  rent  in  arrear,  and  set  forth  his  having  aright  to  arent-chai-ge, 
which  had  been  conferred  upon  him  with  a  power  of  distress  on  the 
manor  in  question,  and  matters  within  the  manor  ;»ro  bouo  con- 
cilio  9U0  impentlendo,  to  which  there  was  a  plea  in  bar,  by   the 
plaintiff  not  denying  that  the  defendant  had  a  rent-chaiige,  nor 
denying  that  he  had  it  upon  those  terms;  but  the  plaintiff  in  re- 
plevin, pleaded  in  bar,  that  the  defendant,  the  avowrant,  bad 
been  committed  to  the  Tower  for  treason,  and  that,  while  he 
was  so  incarcerated,  he  hud  had  occasion  for  his  advice,  and  had 
endeavoured  to  have  access  to  him  for  the  benefit  of  his  coun- 
sel,  but  that  he  could  not,  and  therefore  he  alleged  that  t}*e 
rent-chaige  ceased,  and  that  he  had  no  right  to  distrain  for  the 
arrears  :-*that  was  the  answer  to  the  avowry,  and  to  that  there 
was  a  demurrer,  and  that  raised  the  vei^  question  I  am  now 
dealing  with,  whether  that  which  was  given  pro  tervitio  impcn- 
dendo  was  the  subject  of  assignment?  Whether  its  continuance 
did  not  depend  upon  the  possibility  of  doing  the  service  for 
which  it  was  given  ?  And  the  Court  were  clearly  of  opinion,  that 
all  such  emoluments  given  for  services  done,  or  to  be  done, 
could  not  go  to  the  King,  and  would  not  go  to  the  creditor  un- 
der  any  process — that  the  execution  of  law  would  not  go  to  the 
assignee.  My  Lords,  all  these  cases  lay  down  this  principle  which 
is  perfectly  undeniable,  that  neither  attachment  or  assignment 
is  applicable  to  such  a  case.     I  am,  therefore,  not  very  well  ca- 
pable of  understanding,  how,  if  this  could  not  be  assigned,  yet  it 
could  be  attachable.     If  it  was  attachable,  then  the  Court  had 
no  jurisdiction  to  force  this  cieditor  to  accept  a  moiety  of  it, 
but  if  it  is  not  attachable,  then  the  creditor  certainly  has  no 
right  to  complain — he  could  not  have  got  any  part  of  it  without 
the  order  of  the  Court,  and  he  gets  something  by  that  order.  But 
if  it  is  not  attachable,  how  does  it  happen,  that  it  became  as- 
signed?   Its  not  I  eing  attachable  is,  so  far  as  M^e  are  informed, 
the  only  ground  for  the  decision  of  the  Court.     I  am  ready  to 
think  there  must  be  other  grounds  which  I  cannot  discover.    I 
should  have  said,  it  is  common  to  the  laws  of  both  countries,  on 
principles  of  public  policy,  to  bold  that,  if  a  matter  ia  not  at- 
tachable, the  Court  cannot  compel  an  assignment      By  au« 
thorities,  however,  in  the  Court  below,  it  appears  that   they 
have  dealt  with  these  cases  of  salaries  and  whole  pay,  and  halt, 
pay,  and  ministers*  stipends,  as  if  they  were  subject  to  the  order 
of  the  Court  in  such  cases,  though  not  attachable,  and  which  is 
the  foundation  of  their  deiding  with  them.    Probably  that  may 
be  the  onlv  view  the  Courts  have,  that  a  thing  done  under  au- 
thority will  give  something  like  a  judicial  right,  a  judicial  clnim 
on  the  offices  be  held,  or  the  half- pay  on  the  one  caic,   and  the 
full-pay  on  the  other.     It  appears,  my  Lords,  that  the  decisions 
are  uniform,  and  that  they  have  been  unappealed  from  in  any 
one  instance;  and,  under  such  circumstancis,  I  am  not  prepar- 
ed to  advise  your  Lordships  to  disregard  those  dedsiona,  though 
I  feel  it  my  duty,  in  the  presence  of  the  gentlemen  of  the  Scotch 
Bar,  to  enter  upon  the  question,  feeling  most  desirous  to  ob- 
tain some  further  information  from  the  Court  below,  that  some 
further  account  be  given  of  the  manner  in  which  the  two  thin^ 
are  to  be  reconciled  in  principle.     There  being,  however,  a  uni- 
form  current  of  authorities  all  in  one  direction,  and  without  ap- 
peal, though  the  principle  on  which  they  were  pronounced  may 
not  be  very  discoverable,  I  am,  under  such  circumstances,  ur- 
able  to  advise  your  Lordships  to  reverse  or  alter  the  decision.  If 
it  had  not  been  a  case  in  which  that  course  would  be  productive 
of  hardship  to  tbc  parties^  I  should  have  felt  a  strong  incltna- 
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tlon  to  recommend  that  it  should  be  remitted;  but  as  that  would 
be  the  effect,  I  shall  not  advise  your  Lordships  so  to  do.  I  wish 
to  have  it  understood,  that  if  ever  this  question  shall  arise  again, 
this  decision  can  only  be  taken  to  be  an  acknowledgment,  that 
all  those  decisions  subsisted  unappealed  from,  and  unreversed, 
but  that  this  is  not  to  be  considered  of  a  nature  to  bind  this 
House  to  any  opinion,  as  understanding  the  grounds  on  which 
tbu^-e  decisions  had  been  made. 

Interlocutors  affirmed. 

^Appellant's  Authorities.— Ersk.  IV.  3.  26.  BelVs  Com.  II. 
583.  Smith  v.  his  Creditors,  9th  March  1798  ;  Bell's  Com. 
I.  p.  581.  Wight  p.  Ritchie,  13-14tb  June  1814;  II.  Dow. 
.377.  Bell's  Com.  II.  p.  594-6.  England  r.  Shaw,  29th  July 
1777.  Barr  v.  Paterson,  2d  March  1822.  Da\-idson,  llth 
March  1818.  Scott  v.  Macdonald,  25th  January  1817,  affirmed 
on  Appeal. 

Bespoodent*8  Authorities Bell's  Com.  II.  p.  587-8. 

Second  Division. — John  Butt,  Appellant's  Solicitor. — Charles 
Amotty  Respondent's  Solicitor. 
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2Sth  September  1831. 

No.  22. — Megget  &  Roy,  W.  S.,  Appellants,  v.  Alexander 
Douglas,  W.  S.,  Agent  for  Hhydos  &  Others,  Hespondent, 

Process — Expenses — Jury  Cause— Witnesses — Circumslanceit  in 
which  held  f affirming  the  judyinient  of  the  Court  hdowjt  that 
agents  in  a  Jury  cause  were  liable  for  the  expenses  nf  witnesses 
cited  by  a  messenger  employed  bsf  the  pursuer ;  and  that  it  is  I'/i- 
eompeientjor  the  Court  itf  Session  to  review  an  interlocutor  of 
the  Jury  Court  by  suspension. 

The  appellants,  Megget  and  Roy,  were  a<?ent?  in  a 
Jury  canse  betvi'een  Jaraieson  and  Main,  which  wa^s 
tried  in  Edinburgh,  in  January  1830.  But  Roy,  it  was 
alleged,  was  not  licensed,  and  was  not  an  agent  in  the 
Jury  Court.  The  pursuer's  witnesses  resided  in  Kelso, 
and  on  7tb  Decemocr  1829,  the  appellants  wrote  their 
correspondent  there,  stating,  inter  alia, 

**  Jamie8(m  must  also  baigain  with  the  witnesses,  and  not  let 
tl»em  have  any  claim  on  us  for  their  expenses." 

The  witnesses  were  cited  by  a  messenger,  employed 
by  the  pursuer  directly,  and  not  by  the  appellants. 
Tbey  arrived  at  Edinburgh  on  the  4th  of  January,  the 
day  prior  to  that  for  which  the  trial  was  6xed.  From 
press  of  business,  the  trial  did  not  take  place  till  the 
7th  of  that  month.  The  appellants  paid  them  £8  and 
£4,  to  account  of  their  expenses.  They  afterwards  ap- 
plied to  the  Jury  Court  for  decree  for  the  ba- 
lance; and  the  Court,  on  12th  February  1830,  de- 
cerned against  the  appellants  for  £20,  10.  8.  Meg- 
get  and  Roy  presented  a  suspension  of  a  threatened 
charge,  but  it  was  refused  by  the  Lord  Ordinary  and 
the  Court.  They  then  appealed,  pleading  a  rever- 
sal— I.  Because  the  appellant,  Mr  Roy,  not  being  the 
agent  on  record  in  the  action  between  Jamieson  and 
Main  and  others,  the  application  against  him,  and  the 
orders  by  the  Jury  Court  proceeding  on  it  as  incidental 
to  that  cause,  were  plainly  incompetent,  independently 
altogether  of  the  remaining  reasons,  which  apply 
equally  to  him  and  the  other  appellant,  Mr  Megget. — 
II.  Because  the  appellants,  not  being  parties  in  any 
canse  depending  before  the  Jury  Court,  it  was  incora- 
pptent  for  that  Court  to  pronounce  against  them  the 
order  for  payment  of  which  they  now  complain. — 111. 
Because  the  judgment  of  the  Court  of  Session  is  er- 
roneous, in  holding  it  to  be  incompetent  to  stay,  by 

Vol.  IV. 

r««j....».4  h,  fJ-  W.  DICKSON,  W.  H.  DUNBAK,  AdToeatet,  JOHN 
Kooaatieanj  j    HYJIliR,  w.s.,  «i»d  oiheri,  MmUcriof  the  B»r. 


suspension,  the  diligence  threatened  against  the 
appellants. — IV.  Because,  snpposing  the  59th  Geo. 
III.,  to  confer  on  the  Jury  Court  the  same  powers 
which  the  Court  of  Session  may  competently  ex- 
ercise, the  orders  complained  of  are,  ^ven  accord- 
ing to  this  view,  manifestly  ultra  vires.  Answered 
— I.  The  attempt  to  bring  the  sentence  of  the  Jury 
Court  under  review  of  the  Court  of  Session  by  sus- 
pension, was  irregular  and  incompetent,  and  the  Lord 
Ordinary  and  the  Court  did  right  in  refusing  the 
bill  of  suspension  as  incompetent. — II.  Itis  not  compe- 
tent to  bring  the  sentence  or  orders  of  the  Jury 
Court,  complained  of,  under  review  of  the  House  of 
Lords  by  direct  appeal.— III.  The  sentence  of  the 
Jury  Court  was  consistent  with  law,  and  practice,  and 
equity* — IV.  It  is  not  competent  for  the  appellants 
to  maintain  pleas  now,  which  were  competent  to  have 
been  stated  in  the  Jury  Court,  but  were  not  stated. 

Lord  Chancellor, — My  Lords,  in  this  case  there  can  be  no 
doubt  in  any  per8on*s  mind — it  is  as  clear  a  case  as  one  can  con- 
ceive to  arise  in  any  Court  in  the  country.  There  is  not  a  shew 
of  authority,  nor  any  foundation  for  assuming  a  power  in  the 
Court  of  Session  to  review,  by  bill  of  suspension,  any  more 
than  by  advocation,  or  any  other  form,  the  decision  of  the  Jury 
Court  in  a  matter  of  this  description,  any  more  than  the  Jury 
Court  has  power  to  over -rule  their  decisions.  For  to  try  an  is> 
sue  of  fact  by  the  Court  of  Session,  and  to  decide  a  point  of  law  in 
the  Jury  Court,  would  not  be  a  more  out  of  the  waycour.se  of  juris, 
diction,  than  an  application  of  this  sort  from  the  Jury  Court  In 
this  matter,  whether  the  Jury  Court  is  right  or  wrong,  the  C  jurt 
of  Session  is  incompetent,  provided  it  is  a  matter  in  which  they 
are,  generally  speaking,  out  of  the  jurisdiction.  Yonr  Lord- 
ships know  perfectly  well,  where  there  is  a  final  jurisdiction  ap- 
pended to  a  Court,  though  they  may  have  made  an  error  either 
in  kind  or  degree,  that  is  no  ground  for  going  to  the  Supreme 
Court  of  the  country.  No  authority  has  been  produced  to  dis- 
pose of  the  question  here.  It  is  quite  clear,  that  no  siicb  pro- 
vision,  by  way  of  remedv,  is  given  by  the  Jury  Court  Act  con- 
stituting the  Court.  It  is  said,  then,  there  will  be  injustice, 
without  redress.  No  doubt  there  may  be  mischief,  where  the 
Legislature  has  not  provided  review  ; — there  may  be  mischief, 
but  it  is  for  the  Legislature  to  provide  for  that.  Then  comes 
the  appeal  here.  No  doubt,  where  the  Court  of  Session  has  ju- 
risdiction, and  if  it  has  miscarried,  there  may  be  an  appeal  here. 
But,  if  the  Court  of  Session  has  no  jurisdiction,  then  the  ap- 
peal  is  without  ground.  The  costs  of  this  party  below  amount- 
ed to  ^8 — ^they  were  tried  in  the  Court  below.  The  whole 
matter  in  dispute  is  £20,  10  8.  It  has  been  thought  proper 
(and  by  professional  men,  who  ought  to  know  better  the  expense 
of  litigation)  to  bring  up  this  trumpery  matter  to  a  Court  of 
the  highest  resort.  That  being  the  case,  they  must  now  be  pre- 
pared, from  their  professional  experience,  some  of  them,  for 
paying  the  expense  of  having  raised  this  notable  point  of  mixed 
Scotch  and  English  law — I  mean  the  construction  of  the  Jury 
Court  Act,  and  the  jurisdiction  of  the  Court  of  Session,  n 
is  for  them  to  know  this ;  and  they  would  be  very  much  sur- 
prised if  any  thing  less  than  the  fullest  costs  were  given  in  this 
place.  They  must  have  made  their  account  on  thai,  when  they 
chose  to  enter  into  this  course  of  appeal.  I  have  never  seen  an 
instance  (even  if  the  case  below  had  been  one  of  more  doubt 
than  it  is)  where  the  appellate  jurisdiction  has  been  resorted  to 
with  less  wisdom  and  prudence,  I  must  say,  on  the  part  of  those 
persons  who  have  thought  lit  to  resort  to  it  I  shall  move 
your  Lordships,  that  the  appeal  be  dismisiiied,  and  that  the  in- 
terlocutor appealed  from  be  affirmed,  and  with  £200  costs, 
which  I  have  no  manner  of  doubt,  is,  at  least,  the  costs  to  which 
the  other  party  has  been  put ;  but  if,  on  representation  within  a 
week,  it  shall  be  made  to  appear  that  the  costs  of  the  other 
party  are  less  than  £200,  I  will  consider  this  matter,  and  not 
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order  tho  ttAet  to  be  drawn  up  till  the  representation  has  been 
made. 

Ordered  accordingly. 

•  Appellants'  Authorities. — Aet  of  Sederunt,  25th  Nofember 
1B25;  Ersk.  IV.  a  8.  20.  DickRon's  Case,  6tb  March  1816. 
Tatneli  t;.  Re5d,  2d  February  1827 ;  55  Geo.  III.  c.  42,  sec. 
7;  59  Geo.  III.  c.  35,  sec.  17.  Gordon  v,  MacfarlanCt  Sd 
December  1794. 

Respondents  Authorities 55    Geo.  III.    c.  42  and    95; 

ft  Geo.  IV.  c.  120.  Feuars  and  Merchants  of  tbe  Town  of 
Fraserburgh  «w  Lord  Saltoun,  19tb  June  1707. 

Jury  Cause Crawfurdand  MeggeU  Appellants*  Solicitors.— 

Richardson  and  Connell,  Respondent's  Solicitors. 

29th  September  1831. 

No  2di — Datid  Clyne,  Jppellantt  v.  Robert  Sclateb,  &c., 

JiespondenU. 

Process— Title  to  Pursue — Joint  Stock  Company — Contract 
of  Copartnery— //e/rf,  reversing  the  jwlgment  of  the  Court  of 
Session,  that  calling  ftp  jmyment  of  instalments  on  shares  sub' 
scribed  for  in  a  Joint  Stock  Companifp  did  not  fall  under  "  ordi' 
wny  business,**  und  could  not  be  effectually  done  bff  a  quorum 
of  the  commUtee  of  management* 

In  Edinburffb,  in  1824,  a  joint  stock  concern  was 
formed,  called  the  "  Caledonian  Iron  and  Foundry 
Company;"  and  it  was  proposed  that  their  capital 
should  be  £100,000  Sterling,  divided  into  shares  of  £25 
each,  and  that  of  these,  no  subscriber  should  hold 
more  than  twenty.  In  October  1824,  a  meeting  was 
lield,  and  246  individuals  having  obtained  3676  snares 
of  the  stock,  a  committee  of  management  was  ap* 
pointed,  and  a  resolution  carried,  to  call  up,  as  a  depo* 
sit,  £1  on  each  of  the  shares  subscribed  fur.  The 
appellant  attended  this  meeting,  and  paid  his  deposit 
on. 20  shares,  for  whidi  he  had  subscribed,  and  he  was 
thereafter  nominated  a  member  of  committee  to  re- 
rise  the  contract  of  copartnery,  which  was  finally  ap* 
proved  in  December  1825,  and  signed  hy  73  share^ 
holders.     The  3d  section  contains  this  provision  : 

"  For  raising  the  said  capital  stock,  the  persons  contracting, 
and  hereto  subscribing,  do  each  of  them  bind  and  oblige  them- 
selves, their  heirs  and  successors,  to  advance  by  instalments,  as 
herein  after  provided,  a  sum  of  money  corresponding  to  tbe 
number  of  shares,  of  the  value  ufureKaid,  annexed  to  their  re- 
spective subscriptions.  That  tbe  first  instalment  shall  be  one 
pound  Sterling  per  share,  which  shall  be  paid  as  upon  the  9th 
dsy  of  November  1 8*24 ;  and  the  remainder  of  the  said  stock 
shall  be  advanced  in  such  instalments,  not  exceeding  ten  per 
cent,  each  on  tbe  amount  of  the  said  capital,  and  at  such  periods 
as  the  directors,  or  committee  of  management,  herein  after 
named,  may  apt  oint ;  notice  in  M'ridng  of  each  call  for  the  in- 
stalments being  always  given  by  the  munager,  or  other  person, 
acting  under  tbe  said  committee  of  management,  to  each  part- 
ner, twenty-one  days,  at  leas>t,  previous  to  the  day  of  payment ; 
and  the  said  sums  shall  bear  interest,  at  the  rate  of  five  per  cent. 
per  annum,  from  and  after  the  several  periods  of  payment  so  fix- 
ed, until  paid :  And  it  is  hereby  declared,  that  each  and  every 
partner  failing  to  make  payment  of  any  instalment,  within  thirty 
days  from  the  day  fixed  for  making  such  payment,  (notice,  in 
writing,  of  the  call  having  been  given,  as  herein  before  required,) 
it  shall  be  in  the  power  of  the  committee  of  management,  in  all 
cases  where  the  sum  advanced  by  sue))  defaulter,  or  defaulters, 
on  his,  her,  or  their  share  or  shares,  or  interest  in  the  Company, 
dues  not  amount  to  twenty  pounds  Sterling,  .to  declare,  as  they 
are  hereby  authorised  and  empowered  to  declare,  the  same  to  be 
forfeited  to  the  Company ;  and  to  sell,  or  otherwiKe  dispose  of, 
the  shure  or  iihares  so  declared  forfeited,  aa  they  may  consider 
most  beneficial  for  the  interest  of  the  Company;  and  that,  with- 
out any  process  of  declarator,  or  other  legal  proceeding  whatever, 
but  umply  by  recording  such  declaration  of  forfeiture  in  the  mi- 
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nute-book,  to  be  kept  by  the  committee  of  management,  of  the 
proceedings  of  the  Comjiany.  But,  in  the  event  of  such  de- 
faulter or  defaulters  having  advanced  a  sum  amounting  to  twen* 
ty  pounds,  or  upwards,  on  his,  her,  or  their  respective  share  or 
snares,  or  interest  in  the  concern,  then,  and  in  that  case,  the 
committee  of  management  shall  have  no  power  of  forfeiture, 
but  shall  be  bound  to  bring  the  said  share  or  shares  to  public 
roup  and  sale,  on  due  advertisement  to  be  given  in  one  Edin- 
burgh and  one  Glasgow  newspaper,  once  a-week  in  each,  for 
three  successive  weeks  prior  to  the  day  of  sale,  under  such  ar- 
ticles and  conditions  of  sale,  and  at  such  upset  prices,  as  they 
shall  deem  expedient,  with  power  to  reduce  the  upset  prices,  and 
adjourn  the  sale  from  time  to  time ;  and  they  shall  have  fuH 
power  and  authority  to  convey  the  said  share  or  shares,  whith 
shall  be  so  sold  to  the  purchasers,  and  to  receive  and  discharge 
the  prices.  Tbe  committee  of  management  being,  in  all  such 
cases,  bound  to  account  for,  and  pa^  to  the  former  partners,  or 
those  in  their  right,  the  surplus  of  the  price  or  prices  received, 
if  any,  after  deducting  interest,  all  charges  and  expenses,  and 
whatever  debts  may  be  due  by  said  partners  to  the  Company, 
which  are  hereby  declared  to  be  preferable  claims  againal  aU 
such  surplus  prices,  or  to  consign  or  deposit  the  same  within  the 
Bank  of  Scotland,  Royal  Bank  of  Scotland,  British  Linen  Corn- 
any,  or  other  chartered  bank  in  Edinburgh ;  and  that  for  be- 
oof  of  and  at  the  peril  of  such  former  partners,  or  those  in  their 
right,  who  shall  be  bound  to  receive  the  same,  and  to  discharge 
the  Company  accordingly.** 

The  7th  section  contained  these  provisions  :— 

**  That  tbe  bosineas  and  affairs  of  this  Company  shall  be  con- 
ducted under  the  superintendence  of  a  board  of  directon,  to  con- 
sist of  a  chairman,  deputy-chairman,  and  fifteen  ordinary  direc- 
torst  who  shall  form  the  committee  of  management,  and  shall  be 
named  and  elected  by  the  Company  at  the  aforesaid  stated  gene- 
ral meeting,  to  be  held  annually,  as  bei*ein  before  mentioned. 
That  any  five  of  their  number  shall  be  a  quorum  for  ordinary 
business,  and  shall  have  full  power  to  purchase  or  aeli  any  heri- 
table property,  to  feu,  or  take  in  lease,  lands  or  bouses*  con- 
nected with,  or  which  may  be  necessary  for  the  foundry  depart- 
ment ;  but  declaring,  that  the  committee  of  management  only,  or 
a  majority  of  their  number,  shall  have  power  to  enter  into  any 
agreement  regarding  the  purchase  or  sale  of  any  heritable  pro- 
perty, feuing  or  taking  in  lease,  lands,  mines,  metals,  or  mine- 
rals, for  the  smelting  department ;  providing  always,  that  such 
agreement  shall  not  l^  biuding  on  the  partners,  unless  approved 
of  at  a  general  meeting,  to  be  called  for  that  purpose.  And  it 
is  further  declared.  That  the  committee  of  management,  or  the 
majority  of  their  number,  shall  have  power,  and  they  are  hereby 
authorised,  to  nominate  and  appoint  a.  manager,  agents,  and 
other  ofiieers  for  the  Company,  and  generally,  all  clerks  and 
servants  whom  they  may  deem  necessary  for  the  busiuess  of 
the  Company,  with  power  also  to  fix  the  salaries,  allowances* 
or  wages  of  such  persons,  and  to  dismiss  all  or  any  of  them, 
whenever  they  may  think  proper.** 

The  16th  and  I7th  sections  were  in  these  terms  : — 

**  That  in  case  any  legal  disputes,  differences,  or  controversies 
shall  arise  or  occur  between  this  Company  and  an^  person  or 
persons  whomsoever,  it  is  hereby  declared,  and  specially  agreed. 
That  in  all  cases  where  the  Company  is  obliged  to  act  as  pur- 
suers, plaintiffs,  or  complainers,  tbe  manager  acting  for  the  time, 
or  such  other  person  or  persons  as  the  committee  of  management 
may  think  proper  to  nominate  and  appoint,  shall  ^ave  full  power, 
and  they  are  accordingly  hereby  not  only  authorised  and  em- 
powered  to  prosecute  and  sue  all  needful  actions,  or  diligcjice, 
in  his  or  their  own  names,  as  attorney  or  attcme)8,  for  and  in 
name  and  behalf  of  the  Company ;  but  also  to  receive  and  dis- 
charge, and  upon  payment,  to  grant  acquittances  for  all  sums  of 
money,  which  may  be  found  due,  or  ordered,  or  awarded,  to  be 
paid  to  this  Company,  by  any  peison  or  persons  whomsoever, 
any  law  or  practice  to  the  contrary  notwithstanding ;  and,  in 
like  manner,  where  any  suit,  action,  or  diligence,  is  to  be  raised 
against  the  Company,  they  shall  be  held  as  lawfully  cited  to  such 
suits  and  actions ;  and  diligence  shall  always  be  held  as  lawfully 
executed  against  them,  if  such  actions  or  diligence  be  regularly 
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executed  against  the  immager  for  the  time,  ind.Vidindly,  and  the 
chairmaii,  deputy-chairman,  and  directora,  at  the  Company's  of- 
fice or  principal  establishment  in  Scotland." 

The  4l8t  section  is  thus  expressed :— • 

"  In  regard  that,  by  reason  of  the  nomber  of  subscriptions 
which  may  be  adhibited  to  this  deed,  it  is  impossible  to  procure 
one  sheet  of  pap^^r,  or  skin  of  vellum,  or  parchment,  larpe  enough 
to  contain  the  whole  of  this  contract,  together  with  the  subscrip- 
tions thereto,  in  consequence  of  which  it  becomes  necessary  that 
vsrioas  skins  of  vellum,  or  parcfanienf,  should  be  joined  toge- 
ther ;  while,  at  the  same  time,  there  cannot  be  S!ifBcicnt  room 
fur  all  the  parties*  to  sign  the  joinings  of  the  several  skins  upon 
which  these  preseats  arc  written,  it  is  therefore  agreed,  by  the 
whole  parties  hereto  contracting,  that  the  said  Alexander  lien- 
derson.  Colonel  Robert  Anstruther,  Joseph  Gordon,  Dr  Wil- 
liam M'Farlane,  John  Kennedy,  and  H.  J.  Williams,  or  any 
two  of  them,  shall  have  full  power  and  authority  to  sign  the 
joinings  of  the  said  skins  or  sheets,  upon  the  margin,  which  it 
Ls  hereby  declared  shall  be  as  valid  and  effectual  as  if  the  same 
had  been  subscribed  by  all  and  each  of  the  parties  hereto,  any 
law  or  practice  to  the  contrary  notwithstanding." 

The  appellant,  on  the  I2th  January  1826,  signed 
one  of  the  sheets,  which  was  thus  joined  to  the  con- 
tract. A  manager  and  directors  were  appointed,  and 
groand  and  a  foundry  purchased,  for  carrying  on  the 
operations  of  the  Company.  The  Company,  how- 
ever, turned  out  unfortunate,  and  various  calls  were 
made  upon  the  subscribers  for  instalments,  and  in  par- 
ticular, acallof  £o  percent. ;  then, two  for  £10,  and  one 
for  £9  per  cent.,  on  the  shares  subscribed  for.  The  ap- 
pelUnt  having  refused  payment  of  these  instalments 
on  hts  20  shares,  (valued  at  £500,)  an  action  was 
raised  against  him  by  72  of  the  subscribers,  in  which 
he,  inter  alia^  maintained,  that  the  respondents  had  no 
title  to  pursue ;  and,  after  a  variety  of  procedure, 
Lord  FuUerton  issued  this  interlocutor  and  note: — 

"  9/A  Jwtt  18aa— The  Lord  Ordinary  having  heard  parties' 
procuntors,  and  considered  the  closed  record  and  productions, — 
In  respect  that  the  action  is  brought  against  the  defender,  as  the 
partner  of  a  company,  for  performance  of  obligations  set  forth  as 
arising  under  the  contract  of  copartnery,  and  is  raised  and  insist- 
ed  in  by  the  whole  of  the  numerous  individual  partners,  with  a 
comiNuadT^  veryfSew  exceptions, — Repels  the  objections  to 
the  tide  of  the  pursuers :  Finds,  farther,  that  the  defender  did 
become  a  party  to  the  contract  libelled,  and  is  consequently 
bound  by  the  provisions  therein  contained :  Finds  that  the  con- 
tract expressly  provides^  <  that  the  26th  day  of  October  1824 
shall  be  held,  notwithstanding  the  dates  hereof,  to  have  been 
the  commencement  of  this  copartnery  ;*  and  that  the  copartnery 
mnst  consequently  be  held  to  have  been  constituted  and  in  ope- 
ration from  that  date :  Finds,  that,  by  the  said  contract,  each 
member  became  bound  to  pay  his  subscribed  share  of  the  stock, 
*  in  such  instalments,  not  exceeding  10  per  cent,  each,  on  the 
amount  of  the  said  capital,  and  at 'such  periods  as  the  directors, 
or  committee  of  management  herein  after  named,  may  appoint :' 
Finds  that  the  sums  now  concluded  for  consist  of  the  instelments 
of  the  defiender^s  subscribed  share  of  the  Company's  stock,  cal- 
led for  in  terms  of  the  clause  libelled  ;  and  therefore  repels  the 
defences,  and  decerns  in  terms  of  the  libel :  Finds  the  defender 
Hable  in  expenses  :  allows  an  account  thereof  to  be  given  in, 
and  remits  the  same  to  the  auditor  to  tax,  and  to  report. — Note, 
—The  Lord  Ordinary  has  formed  the  following  opmion,  on  the 
various  and  complicated  pleas  maintained  by  the  defender :  The 
Company  here  consists  of  between  70  and  80  individuals  ;  and 
of  these  neariy  70  concur  in  the  present  action.  Even  if  it  had 
been  an  action  directed  against  a  third  party,  for  the  performance 
of  obligations  contracted  towards  the  Company,  this  concurrence 
of  the  great  body  of  the  partners  would  have  been  sufficient  to 
support  it.  But  for  some  such  equitable  modification  of  the 
ordinary  rule,  a  company,  consisting  of  so  many  indinduals, 
woald  be  practically  incapable  of  either  asserting  or  defending 


its  rights.     Accordingly,  the  principle  seems  to  have  been  ex- 
pressly recognised  in  the  case  of  the  Shotts   Iron   Company 
against  Hopkirk,  in  which  the  disclamations  of  the  action,  by  '  a 
comparatively  small  number  of  the  partners,*  were  disregarded. 
The  English  cases  referred  to  by  the  pursuers  afford  instances 
of  the  adoption  of  a  similar  course,  and  upon  the  same  ground, 
in  the  law  of  England.     But  there  is  the  less  room  for  difficul- 
ty here,  as  the  present  action  is  brought,  not  properiy  speaking 
by  the  Company  against  a  third  party,  but  by  the  great  body  of 
the  partners  against  one  of  their  own  number,  for  the  perfor- 
mance of  obligations  contracted*  by  him  to  his  copartners,  and 
concludes  for  payment  of  the  sums  to  the  pursuers,  *  or  the  ma- 
nager of  ihe  Company  for  behoof  of  the  Company  ;*  an  action 
which  appears  to  the  Lord  Ordinary  to  be  maintainable,  not  only 
at  the  instance  of  the  great  body  of  the  partners  against  a  few 
recosantf),  but  at  the  instance  of  any  number  of  the  partners, 
however  small,  as  every  one  of  them  has  a  legal  interest  to  in- 
sist that  the  articles  of  the  contract  shall  be  fulfilled.     2f//y, 
The  defender's  objection  to  the  execution  of  the  contract  is  in- 
admissible, by  way  of  exception.     1  be  contract  in  process  pre- 
sents the  appearanee  of  a  complete  and  formal  deed,  bearing  the 
subscription  of  the  defender,  with  a  certaiii  number  of  shares 
added  in  his  own  handwriting,  and  that  subscri])tion  is  set  forth 
in  due  form  in  the  testifig  clause.     The  defender  does  not  de- 
ny  his  subscription,  and  does  not  aver  that  it  had  any  other  oh- 
ject,  than  that  of  attesting  his  accession  to  the  contract.     In 
these  circumstances,  his  allegation,  that  the  sheet  of  parchment 
on  which  he  signed  was  separate,  at  the  time  of  his  signature, 
and  his  plea  thence  arising,  form  an  objection  to  the  execution 
at  variance  with  the  present  appearaiice  of  the  deed,  and  wich 
the  tesiing  clause,  which  ought  to  be  made  good  in  a  reduction. 
3r//v,  The  circumstances  of  the  present  case  do  not  admit  of  the 
objection,   that  the  copartnery  contemplated  by  the  defender 
>vas  substaniially  different  from  that  to  the  support  of  which  he 
is  now  called  upon  to  coniribute.     It  is  true  the  contract  pro- 
vides, that  the  capital  stock  of  the  Company  shall  be  £100,000, 
divisible  into  4000  shares  of  ^^25  each  i  and  such  a  clause  might, 
in  some  supposable  cases,  bear  the  construction,  that  the  com- 
pletion of  the  subscription  formed  the  condition  of  the  contract 
taking  effect.     But  that  consiruclioii  is  inadmissible  here,  be- 
cause the  printed  prospectus,  referred  to  in  the  original  subscrip- 
tion paper,  signed  by  the  defender  in  October  1 824,  expressly 
provides,  that,  *  as  soon  as  2000  shares  are  subscribed  for,  the 
Company  shall  be  held  as  constituted ;  and  ilie  partners  shall  be 
then  called  together,  for  the  pui-pose  of  adjusting  the  articles  of 
partnership,   electing  oiBce-bearers,  and  giving  directions   for 
carrying  the  objects  of  the  Company  inlo  effect ;'  liecause,  at  a 
general  meeting  of  the  subscribers,  of  the  26th  of  October  1824, 
at  which  the  defender  was  present,  and  when  little  more  than 
2000  shares  were  subscribed  for,  directions  were  given  to  the 
committee  to  inquire  after  and  purchase  the  ground  and  build- 
ings necessary  for  carrying  on  the  works ;  and  at  subsequent 
meetings,  at  which  also  the  defender  wai  present,  certain  pur- 
chases, of  ground  and  works,  actually  made,  were  approved  of; 
and  because  the  contract  ilself  expressly  provides,  *tljHt  the26th 
day  of  October  1824  is  hereby  declared,  notwithstanding  the 
dates  hereof,  to  have  been  the  commencement  of  Uiis  copart- 
nery,* &c.     In  these  circumstances,  it  8)>pe,».-s  to  the  liOrd  Or- 
dinary impossible  to  consider  the  provisions  as  to  the  number 
of  shares,  as  a  condition  of  the  contract  taking  iffc^ci,  or  in 
any  other  light  than  that  of  a  prospective  declaration  of  the 
amount  to  which  the  Company's  siock,  and  ihe  nu.nbi  r  of  co- 
partners, might  possibly  be  increased.     4//i/y,  As,  by  the  terms 
of  the  contract,  the  shares  are  transferable,  and  ns  it  contains  a 
provision  regarding  the  descent  of  the  shares  of  deceasing  mc^i- 
bers  to  their  executors,  there  is  no  ground  for  holuing  that  the 
copartnery  was  dissolved  by  the  death  or  the  bankruptcy  of  some 
of  the  individual  members.     5/A/y,  The  olUgtd  acts  of  misman- 
agement, and   violation  of  the  terms  of  the  contract  by  the  di- 
rectors, or  the  other  individuals  who  took  an  aeiive  share  in  the 
administration  of  the  Company's  affairs,  however  relevai  t  they 


may  be  as  grounds  of  action  against  the  parties  concerned,  do 
not  appear  to  thte  Lord  Ordinary  to  afford  a  defence  against  the 
present  action.  The  mismanagement  of  the  affairs  of  the  Com- 
pany, and  even  the  violation  of  the  terms  of  the  contract,  in 
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some  particulars,  do  not  necessuiriljr  void  the  contract  between 
the  wb'le  copartners,  and  certainly  do  not  nuthorise  the  defen- 
der to  plead,  by  way  of  exception,  bis  non  -liability  for  his  sub- 
scribed shares  of  the   Compai)y*8  stock,  iu  an  action  at  the  in- 
stance of  the  great  body  of  bis  copartners,  who,  if  any  injury 
bas  been  sustained  by  the  alleged  acts  of  mismanagement  and 
violation  of  the  contract,  are  as  great  sufferers  as  himself.     6/A/y, 
The  provision  in  the  third  section  of  the  contract,  empowering 
tb^  directors  to  declare  the  forfeiture  of  the  shares  of  the  part- 
ners, who  shall  fail  to  pa^  the  instalments  within  a  certain  pe- 
riod, is  clearly  an  option  m  favour  of  the  Company,  and  does 
not  bar  an  action  for  the  actual  performance  of  the  obligation 
by  the  defaulter.     7//i/y,  I'here  seems  no  good  objection  to  the 
form  in  which  the  calls  were  mode.     They  are  to  be  made  by 
the  directors  or  the  committee  of  management ;  and  it  is  declar- 
ed, by  the  5th  clause,  '  that  any  five  of  the  number  shall  be  a 
quorum  for  ordinary  butjiness.'     What  shall  be  considered  as 
*  ordinary  business,*  seems  a  point  which  admits  of  being  de* 
termined  by  the  practice  of  the  Coippany ;  and  according  to  that 
view,  the  calls  fur  instalments  seem  to  have  been  understood  as 
falling  under  that  description.     Uesides,  the  7th  clause  evident- 
ly includes,  as  falling  under  the  powers  of  a  quorum,  various 
acts  which  seem,  to  say  the  least,  as  important  and  extraordinary 
as  that  of  calling  up  the  instalments  of  the  subscriptions.    Lasi^ 
/y.  The  plea  urged  in  the  defender's  case,  that  the  contract  bound 
the  parties  to  submit  all  disputes  to  arbitration,  is  one  which 
admits  of  being  waived,  and  the  Lord  Ordinary  holds  it  to  have 
been  waived,  as  it  is  not  stated  on  the  part  of  the  defender  in 
the  record.** 

The  appellant  reclaimed,  but  the  Court  ( 11  th  Ja- 
nuary 1831,)  adhered,  and  found  additional  expenses 
due.     Mr  Clyne  appealed,  pleading — I.  The  action 
is  not  maintainable  at  common  law ;  because,  ^rst. 
The   pursuers    have    ins!ructed   no  proper  title   to 
insist  m  the  action.     2r/,  The  whole  partners  of  the 
Company    are    not    pursuer^.     3e/,    The    Company 
has  been  dissolved — By  the  death  of  one  or  more 
of  its  partners — By  the  bankruptcy  of  five  others — 
and   is  in   the  course  of  winding   up  its  affairs. — 
II.    Nor   is   the  action    maintainable   on    the    con- 
tract on  which  it  is  founded,  for  it  never  was  acceded 
to,  nor  subscribed,  by  the  whole  partners.    Farther,  it 
is,  ex  facie,  an  unexecuted  deed  ;  and  in  either  view 
not  binding  on  the  appellant. — III.  Because  the  pre- 
tended contract,  founded  on  by  the  respondents,  has 
been  deviated  from,  infringed,  violated,  and  altered 
by  them,  in  various  most  essential  particulars,  and  in- 
deed completely  overturned.     It  cannot,  therefore,  be 
binding  on  the  appellant,  even  though  it  could  be  held 
to  have   been    prooerly  executed. — iV.    Therefore, 
the  appellant  never  oecame  a  partner  of  that  Company 
which   th^  respondents  chose  to  commence,  and  in 
prosecuting  the  business  of  which,  it  is  alleged,  they 
have  incurred  the  loss,  of  which  they  now  demand 
the  appellant  to  indemnify  them,  by  paying  the  calls 
or  instalments  now  in  question.      The  respondents 
have  neither  right  nor  interest  to  maintain  the  pre- 
sent action,  in  respect  it  is  not  averred  in  their  sum- 
mons that  the  capital  stock  of  £100,000,  divided  into 
4000  shares  of  £25  each,  has  been  subscribed  under 
the  contract,   and   that  they  themselves  now  hold 
3980   of  these   shares,  and  £99,500  of  that  capital 
stock.      The  stipulated  capital   having  never   been 
subscribed,   the   Company,  of  which   the  appellant, 
with  many  others,  had  intended  to  become  partners, 
therefore  never  was,  and  never  could  be  formed.    The 
condition  upon  which  the  appellant  subscribed  for  20 


shares,  was,  that  the  requisite  capital  stock  and  num- 
ber of  shares,  should  have  been  subscribed ;  but  that 
condition  not  having  been  implemented,  the  contract, 
therefore,  cannot  be  binding  upon  him. — ^V.  Even  if 
this  contract  could  be  founded  on  bv  the  respondents, 
they  must  pursue  the  remedies  and  course  of  proce- 
dure thereby  prescribed,  and  cannot,  when  they  rest 
their  cause  of  action  exclusively  on  the  contract,  de- 
viate from  its  terms,  and  make  demands  which  the 
contract  does  not  authorise. — VI.  The  business  of  the 
Company  has  been  totally  mismanaged,  and  the  rules 
of  the  contract  completely  viol.ited  by  the  respon- 
dents, and  their  directors  and  managers. — VII.  What- 
ever claims  the  respondents  may  be  entitled  to  make 
against  the  appellant,  for  a  rateable  contribution  to 
pay  the  debts  or  losses  of  the  business  in  which  they 
embarked,  that  is  not  the  nature  or  conclusions  of  the 
present  action. — VI IL   All  judicial  form   has   been 
outraged  and  violated  in  regard  to  this  litigation,  to 
an  extent  unprecedented  in  the  records  or  practice  of 
any  Court  in  Scotland.     Answered — L  The  title  of 
the  pnrsuers  is  valid  and  legal,  and  the  action  is  pro- 
perly brought,  both  at  common  law,  and  in  terms  of 
the  contract. — IL  The  defender,  by  his  actings,  set 
forth  in  the  condescendence,  became  a  partner  of  the 
Caledonian  Iron  and  Foundry  Company,  and  as  such 
is  bound  to  implement  the  obligations  contained  in 
the  contract  of  copartnery,  which  was  duly  subscribed 
by  him. — FII.  The  instalments  sued  for,  being  duly 
called  up  by  the  directors  in  terms  of  the  contract,  the 
defender  is  liable  in  payment  of  them.     And, — IV* 
The  averments  of  the  defender,  even  if  all  substanti- 
ated, are  not  relevant  to  relieve  him  of  his  obligation 
to  pay  the  instalments  sued  for ;  and  his  own  conduct 
bars  mm  from  founding  on  these  averments,  to  the 
efiect  of  relieving  him  of  them. — V.  The  sedernnt 
book  of  a  company  dnly  k4*pt,  and  having  engrossed 
therein  minutes  of  the  meetings,  authenticated  by  the 
subscription  of  the  preses  of  each  meeting  respective- 
ly, must  be  held  as  containing  a  true  account  of  the 
proceedings  of  such  meetings,  till  reduced  and  set  a- 
side  as  fal^e. 

Lord  Chancellor, — My  Lords,  I  shall  be  guilty  of  a  'waste  of 
your  Lordships*  valuable  time,  and  that  of  the  suitors,  if  I  were 
to  call  upon  the  learned  Counsel  to  argue  the  other  points,  on 
which  I  am  by  no  means  doubtful,  but  into  which  it  is  not  ne- 
cessary to  enter.     The  main  objection  to  this  judgment,  and  on 
which  I  feel  it  to  be  my  duty  to  advise  your  Lordships,  is  th;.t 
which  was  the  third  taken  by  the  learned  counsel  for  the  appel- 
lant.    My  Lords,  it  appears  to  roe  that  the  learned  Coun^el, 
who  hHS  just  addressed  your  Lordships  with  lii  usual  ability, 
was  not  correct  in  stating,  that  where  a  party  is  indebted — and 
there  is  of  course  a  meuns  of  compelling  him— a  natural  obliga- 
tion, as  well  as  civil — of  paying  his  debts,  or  performing  his  ob- 
ligation— questions  of  law  ought  not  to  be  nicely  taken  when 
he  is  called  upon  to  pay  that  debt,  and  to  perform  that  natural 
obligation.     It  is  the  undoubted  right  of  the  individual  to  con- 
tend, that  the  obligation  is  not  cast  upon  him  in  the  manner,  or 
to  the  extent  contended  for — ^that  he  is  not  liable  to  the  process, 
because  he  has  not  bound  himself — because  the  debt  does  not 
lie  upon  him,  in  the  case  in  which  the  obligation  is  sought  to  be 
enforced  upon  him — or  the  debt  to  be  paid  by  him  ;  because  the 
debt  is  denied — because  the  obligation  is  denied  ;  and  of  his 
taking  those  objections,  if  he  can  sustain  them,  the  other  party 
unquestionably  has  no  right  to  complain.     My  Lords,  this  is 
the  simplest  and  clearest  case,  if  you  look  at  the  circumstances, 
that  can  possibly  come  before  a  (Jourt  of  Justice,  of  a  contract 


18S1.] 


THE  SCOTTISH  JURIST. 


69 


between  two  parties.  The  one  party  calls  upon  the  other 
party  to  perform  bis  part  of  the  contract ;  and  the  simple  ques- 
tion is,  whether  that  party,  calling  upon  him  so  to  perform,  has 
a  right  to  that  performance  ?  In  one  word,  whether  he  has  con- 
tracted to  do  that  which  the  pursuer  calls  upon  him  to  perform  ? 
He  has  contracted  to  pay  a  hundred  per  cent,  on  certain  shares  ; 
but  they,  on  the  other  hand,  have  contracted,  and  he  is  entitled 
to  the  benefit  of  the  stipulation,  that  that  hundred  per  cent, 
shall  be  obtained  from  him  on  those  shares,  only  according  to 
certain  rules  and  regulations  ;  and  the  question  simply  is,  whether 
it  is  according  to  those  rules  and  regulations  that  he  is  now 
called  upon  to  pay  the  two  instalments  of  that  hundred  per 
cent  ?  Now,  in  order  to  see  whether  it  is  so  or  not,  your  Lord- 
ships will  be  pleased,  shortly  to  look  at  the  terms  prescribed  for 
the  obtaining  of  those  calls.  I  need  hardly  remind  vour  Lord- 
ships, that  in  all  these  joint  stock  transactions,  (which  have  been 
in  so  many  instances  ruinous  in  their  consequences,  and  I  must 
say,  to  a  certain  degree,  dishonourable  in  their  nature  to  the 
mercantile  character  of  a  great  portion  of  the  coimtry,  five  or 
six  years  back,)  one  of  the  most  important  parts  of  the  contract, 
by  which  the  parties  bound  themselves  to  enter  into  such  con- 
cerns— one  of  the  most  important  provisions  in  those  contracts — 
was  that  which  related  to  the  obtaining  the  payments  on  the 
shares  by  way  of  call ;  because,  though  at  the  time  it  was  not 
possible,  that  the  persons  who  entered  into  the  contracts  should 
expect  that  they  were  all  to  sell  their  shares,  without  having 
paid  up  any  portion,  yet  it  is  quite  clear* that  every  person  ex- 
pected that  before,  at  all  events,  any  laiige  proportion,  amount- 
ing to  nearly  the  whole  of  those  shares,  should  be  paid  up  by 
them,  they  were  to  be  made  in  some  way-  or  other  available  in 
one  or  both  of  two  cases  ;•— they  looked  to  the  profit  that  they 
were  to  make,  by  getting  rid  of  the  shares  when  they  bore  a  pre- 
mium, by  acts  of  various  kinds  in  the  market,  getting  rid  of  them 
altogether,  after  having  paid  little  or  nothing  upon  them,  or,  on 
the  other  hand,  that  they  were  to  retain  their  shares ;  and  having 
paid  but  a  moderate  proportion  upon  those  shares  so  sold,  that 
they  were  to  derive  a  large  profit  from  the  concern  ; — that  being 
the  Intimate  profit  expected  to  be  derived,  that,  for  advance  of 
a  amaU  percentage  of  that  capital,  they  were  to  obtain  almost 
as  much  by  way  of  profit  as  they  had  advanced  in  the  shape  of 
capital.  Now,  with  regard  to  each  of  these  two  means  of 
making  a  profit,  nothing  could  be  more  material,  in  any  such 
transaction,  than  the  mode  and  form  in  which  the  instJments 
on  the  shares  were  to  be  exigible ;  and,  accordingly,  in  all  the 
contracts  I  have  seen,  coming  from  either  part  of  the  kingdom, 
it  has  been  a  matter  of  anxious  prescribing  on  the  part  of  the 
share  taken,  in  what  manner  the  calls  shall  be  made.  Now,  let 
us  see  bow  it  is  in  this  case  :  "  That  the  first  instalment  shall 
be  £\  Sterling  per  cfjuure,  which  shall  be  paid  as  upon  the  9th 
day  of  Norember  1824,** — that  is  for  the  expenses,  **  and  the 
remainder  of  the  said  stock  shall  be  advanced  in  such  instal- 
ments, not  exceeding  ten  per  cent  each  on  the  amount  of  the 
said  capital,  and  at  such  periods  as  the  Directors  or  Committee 
of  Mans^«ment,  herinafter  named,  may  appoint,**  notice  in  writing 
being  given.  Now,  I  should  have  said,  it  would  have  been 
clearly  an  evasion  of  the  plain  intent,  almost  of  the  letter,  but 
certainly  of  the  obvious  meaning  of  this  stipulation,  which  the 
shareholder  may  be  said  to  have  made  by  the  third  article,  if 
two  instalments  of  ten  per  cent,  each  having  been  ordered  on 
the  same  day,  they  should  have  been  both  payable  also  on  the 
same  day.  I  should  have  reckoned  that  a  dear  evasion  of  this 
condinon ;  because  it  would  have  been  doing  that  which  they 
were  not  warranted  by  the  words  to  do,  and  doing  it,  as  it  were, 
surreptitiously  and  evasively ;  the  directors  being  allowed  only  to 
call  for  one  instalment  of  ten  per  cent  at  a  time.  This  would  have 
been  calling,  in  efifect,  for  twenty  per  cent.,  though  under  colour 
of  calling  for  two  of  ten.  But  the  foree  of  that  observation  is 
a  good  deal  abridged,  by  the  rime  for  each  payment  being  differ- 
ent—a fact  which  constitutes  a  considerable  variance  from  the 
fact,  as  I  at  first  supposed  it  to  exist.  I  still  have  a  consider- 
able doubt  whether  that  was  a  regular  course ;  but  I  should  not, 
upon  that  ground,  advise  your  Lordships  to  reverse  the  judgment 
of  the  Court  below.  But  then,  my  Lords,  the  payments  are  to 
be  by  instalments,  fixed  by  *'  the  Directors  or  Committee  of 
Management  hereinafter  named.*"   We  uuivt  look  then,  to  5ee  in 


what  manner  the  "  Committee  of  Management  hereinafter 
named"  are  stated  to  be  authorised,  br  rather  required  to  per- 
form all  their  duties,  and  among  others,  that  duty  of  fixing  the 
periods,  and  the  amount  of  the  instalment;  for  all  depends  upon 
that.  That  is  laid  down  in  the  seventh  condition,  out  of  which 
the  question  arises  :  "  The  business  and  affairs  of  this  Company 
shall  be  conducted  under  the  superintendence  of  a  Board  of 
Directors,  to  consist  of  a  Chairman,  deputy  Chairman,  and  fifteen 
ordinary  Directors,  who  shall  form  the  Committee  of  Manage- 
ment, and  shall  be  named  and  elected  by  the  Company,  at  the 
aforesaid  stated  general  meeting,  to  be  held  annually,  as  herein- 
before mentioned.**  Now,  there  is  no  doubt  that  it  must  have 
been  done  by  the  majority  of  those,  if  there  had  been  no  other 
regulation  ;  but  then  there  comes  a  condition,  that  any  five  of 
their  number  shall  be  a  quorum  for  ordinary  business ;  and  my 
observation  in  respect  of  quorum  clauses  generally  is,  that  they 
are  of  strict,  and  not  of  lax  construction  ;  and  for  this  most  ob- 
vious reason,  that  if  that  were  not  so,  you  enable  a  small  num- 
ber to  bind  the  majority-^you  enable  a  few  to  deal  as  for  the 
whole — and  you  tsJce  tfie  power  out  of  the  whole  body,  in  whom, 
generally,  it  ought  to  rest,  and  in  whom,  but  for  the  quorum 
clause,  it  does  rest — you  take  that  power  out  of  their  hands,  and 
convey  it  to  the  hands  of  a  few ;  for  which  reason  a  quorum 
clause,  both  in  articles  of  partnership  and  in  matters  of  a  similar 
kind,  whether  companies  constituted  by  Act  of  Parliament,  or  char- 
ter, or  ordinary  associations,  the  quorum  clause  must  be  of  strict 
construction  :  "  That  any  five  of  their  number  shall  be  a  quorum 
for  ordinary  business.**  Now  the  adjection  of  the  words  **  for 
ordinary  business,**  plainly  indicates  that  you  are  to  make  a  great 
exception,  and  that  it  gives  the  power  of^  applying  this  quorum 
clause,  only  in  respect  of  one  particular  branch  of  business ;  and 
what  is  that?  It  is  ordinary  business.  By  ordinary  business,  I 
understand  business  of  inferior  importance — those  common  tran  - 
actions,  without  the  doing  of  which  the  concern  could  not  go  on, 
and  which  may  be  as  well  done  by  five  as  by  nine,  or  by  the 
whole  seventeen.  It  is  quite  clear,  that  it  would  be  impossible 
to  carry  on  the  business  of  any  concern,  if  you  were  to  be 
obliged  to  procure  the  attendance  of  great  numbers  for  every 
matter  of  minor  importance,  and  which,  both  from  its  un- 
importance, and  from  its  frequent  occurrence,  is  not  inaccurately 
tenned  ordinary,  and  for  which  reason  it  is  entrusted  to  five ;  be- 
cause they  can  do  it  as  well  as  a  larger  number,  and  it  may 
safely  and  fully  be  committed  to  them.'  But  then  it  is  said  (and 
upon  this  an  argument  in  support  of  the  judgment  below  is 
raised),  that  what  follows  is  to  be  the  only  limitation  of  the  busi- 
ness, and  the  only  exclusion ;  and  that  the  words  "  ordinary 
business**  are  to  be  either  rejected  altogether,  or  to  be  qualified 
by  the  words  which  follow ;  and  that  that  which  is  specified,  is 
the  only  business  which  is  to  be  called  extraordinary  business 
on  the  one  side,  and  ordiiuu'y  on  the  other — **  and  shall  have  full 
power  to  purchase  or  sell  any  heritable  property,  to  feu,  or  take 
in  lease,  lands,  or  houses  connected  with,  or  which  may  be  ne- 
cessary for  the  foundry  department:** — That  is  considered  at 
ordinary  business,—*'  but  declaring  that  the  Committee  of  Man- 
agement only,  or  a  majority  of  their  number,  shall  have  power  to 
enter  into  any  agreement  r^;arding  the  purchase  or  sale  of  any 
heritable  property,  feuing  or  taking  in  lease,  lands,  mines, 
metals,  or  minerals,  for  the  smelting  department;**  for  the  reason 
I  have  flung  out^the  one  being  large  and  the  other  small — "  pro- 
viding always  that  such  agreement  shall  not  be  binding  on  the 
partners,  unless  approved  of  at  a  general  meeting,  to  be  called  for 
that  purpose.**  Even  if  it  is  by  a  general  committee,  that  smelt- 
ing department  shall  not  be  binding  unless  the  general  meeting 
sanction  it.  "  And  it  is  further  declared'* — which  I  cannot 
reject  from  my  consideration  of  this  clause ;  for  we  must  con- 
strue the  terms  ordinary  and  extraordinary  business  bv  what 
follows :  "  And  it  is  further  declared  that  the  Committee  of 
Management,  or  the  majority  of  their  number,  shall  have  power, 
and  they  are  herebv  authorised  to  nominate  and  appoint  a  mana- 
ger, agents,  and  otner  officers  of  the  Company,  and  generally,  all 
clerks  and  servants  whom  they  may  deem  necessary  for  the 
business  of  the  Company,  with  power  also  to  fix  the  salaries, 
allowances,  or  wages  of  such  persons,  and  to  dismiss^  all 
or  any  of  them  whenever  they  may  think  proper.'*  Now, 
can  any  person  rcad  this  section  without  being  convinced  that  ' 
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that  wliicb  follows  tbe  words  "  ordinary  business,"  is  in- 
tended to  limit  ordinury  business  to  that  description,  which 
is  strii-tly  ordinary  business,  and  that  all  which  is  not 
strictly  within  that  limit  is  comprehended  in  the  subsequent 
part  as  extraordinary  business.  In  the  first  place,  can  any 
person,  consistently  with  the  ordinary  rales  of  construction,  and 
applying  those  rules  to  get  at  the  meaning  of  this,  say,  that  that 
which  has  been  suggested  from  tbe  Bar  is  the  consistent  mode 
of  interpreting  these  words.  One  answer  is  decisive.  If  this  is 
intended  to  limit  the  description  of  ordinary  business,  that  which 
follows  must  also,  by  parity  of  reasoning,  limit  the  expression 
of  extraordinary  business.  If,  taking  this  as  to  the  foundry  de- 
pirtinent,  the  ordinary  is  contined  to  that,  that  as  to  the  smelting 
department,  and  so  forth,  must,  in  exact  parity  of  reason,  be 
taken  to  be  only  description  and  definition  of  extraordinary  busi- 
ness ;  and  what  follows  must  be  considered  as  having  the  highest 
degree  of  importance,  namely,  the  dismissing  of  a  common  ser- 
vant at  twelve  or  eighteen  pounds  wages,  or  the  saying  whether 
he  shall  have  twelve  or  eighteen  pounds.  Now,  it  is  useless  to 
say,  that  that  would  be  the  wildest  constmction  to  be  put  upon 
these  words ;  and,  accordingly,  no  person  has  maintained  that 
that  exactly  is  tbe  construction,  though  they  have  argued,  that 
tbe  words  '*  ordinary  business*'  are  to  be  taken  as  mere  tautology— 
for  that  ordinary  business  follows  by  enumeration.  It  ib  a  more 
clear,  and  less  absurd  view  of  the  subject  certainly,  to  say,  that 
you  are  to  construe  the  words  "ordinary  business"  with  re. 
ference  to  what  follows,  and  that  what  follows  does  not  exhaust 
the  description  of  ordinary  business,  but  is  merely  a  sort  of  out- 
line by  wh  eh  you  are  to  go  in  discovering  tbe  meaning  of  tbe 
word,  "  ordinary," — perhaps  I  might  not  much  object  to  it,  if  I 
did  not  see  that  what  follows  is  held  to  be  something  excepted 
out  of  the  description  of  ordinary  business,  rather  than  qualify- 
ing it  either  directly  or  by  analogy.  It  is  quite  clear,  that  the 
dismissing  a  servant,  or  the  apportioning  bis  wages,  is  of  the 
most  ordinary  of  all  ordinary  business ;  and  therefore,  if  it  had 
not  been  conferred  upon  the  general  committee,  to  tbe  exclusion 
of  the  quorum  dealing  with  it,  by  the  latter  part  of  the  section, 
it  would  have  come  under  the  description  of  ordinair  business — 
the  five  might  have  done  it;  and  therefore,  I  should  bold,  that,  in 
.soundness  of  construction,  tbe  words  "ordinary  business"  are 
so  fsr  from  being  controlled  by  the  latter  part  of  tbe  section, 
that  the  latter  part  of  the  section  has  taken  out  of  that  which 
may  be  considered  as  ordinary  business,  and  which  is  done,  ge- 
iierally  speaking,  by  the  quorum — one  branch  of  ordinary  busi- 
ness which  shall  not  be  done  by  them,  but  by  the  minority  of 
the  committee ; — that  is  the  only  sensible  and  rational  construc- 
tion I  am  put  upon  this  clause.  Now,  it  is  said,  that,  indepen- 
dent of  this,  the  term  "ordinary  business"  certainly  must  mean 
to  include  this  business  of  making  calls  upon  shares.  My  Lords, 
I  cannot  go  so  fur.  I  look  upon  "  ordinary  business  "  to  mean 
business  of  constant  occurrence — of  ddily  and  weekly  occurrence— 
which  does  not  require  the  calling  a. general  meeting — ^which 
does  not  require  that  they  should  suspend  their  proceedings  for 
want  of  a  larger  number  of  persons.  The  reason  why  quorums 
are  appointed  at  all,  is  not,  in  most  cases,  for  the  transaction  of 
concerns  of  importance,  but  that  tbe  quorum  named  may  do  tbe 
common  and  ordinary  business.  It  is  not  uncommon  to  have  a 
small  quorum  limited  by  the  amount  of  tbe  business  they  are 
empowered  to  transact,  and  who  can  validly  transact,  for  the 
reasons  I  have  given,  only  that  which  is,  strictly  speaking,  com- 
mon and  ordinary  business  matters  of  common  occurrence ;  but 
can  it  be  said  that  the  making  of  calls  is  a  matter  of  common 
occurrence  ?  No  ;  for  ten  operations,  or  five  operations,  if  you 
are  to  have  two  orders  in  one  day,  payable  on  different  days- 
five  such  operations  will  exhaust  tbe  whole  of  that  brancn  of 
bu«iiness — that  will  not,  therefore,  be  of  frequent  occurrence ; 
but  even  if  it  were  to  be  for  smaller  sums,  and  not  two  calls 
m:>de  at  a  time,  it  is  clear  that  is  by  no  means  an  ordinary  trans- 
action. My  Loids,  I  should .  distinguish  between  the  dealing 
with  the  annual  expense,  the  wear  and  tear,  the  profit  and  loss, 
and  the  ordinary  profits  and  gains,  which  fall  within  the  de- 
scription of  ordinary  proceedings,  from  any  dealing  whatever 
with  the  capital,  the  corpus^  the  subject-matter  of  the  property. 
The  same  observation  would  apply,  whether  to  a  joint  stock 
company  or  a  partnership,  both  in  respect  of  its  occurrence,  and 


in  respect  of  its  importance.     Can  it  be  said,  that  the  instal- 
ments by  which,  and  the  times  at  which  the  capital  shall  be 
paid  up,  are  uuitters  of  inferior  or  subordinate  consequence?    I  * 
take  them  to  be  clearly  the  reverse.     I  conceive,  that  if  any  of 
those  persons,  at  the  time  those  clauses  were  framed,  bad  been 
told.   Oh,  any  five  of  tbe  committee  may  order  yon  to  pay  up 
tbe  whole — it  does  not  require  tbe  whole  seventeen.   Tbe  whole 
seventeen  are  required  to  turn  off  a  servant,  even  though  he  ooey 
be  a  thief.    That  is  an  important  matter  which  they  cannot  do 
without  a  public  meeting ;  but  any  five  ro^y  order  jrou  to  pay  up 
the  whole  of  your  slmres.    It  would  have  astonished  the  share- 
holders a  gQod  deal.    They  would  have  pointed  to  section  three 
and  section  seven,  and  have  said,  that  will  not  do — ^we  are 
not  subject  to  that,  for  it  is  not  ordinary  busineas;  and  unleac  it 
is  something  touching  the  common,  dail^,  weekly  coocenu  of 
minor  importance,  of  frequent  occurrence,  it  does  not  come  with- 
in the  power  delegated  to  them  ;-rand,  in  none  of  the  lighta  in 
which  I  have  put  it,  can  I  bring  my  mind  to  see  on  what  ground. 
that  has  been  so  completely  ruled  by  the  learned  Judges  in  the 
Court  below ;  but  if  I  am  right,  instead  of  the  debt  being  due, 
and  the  obligation  contracted,  and  tbe  question  only,  as  to  the 
mode  in  which  it  shall  be  enforced,  the  question  is.  Whether  the. 
debt  does  exist?  Whether  the  obligation  has  been  rontimcted?  and 
whether  that  which  the  party  is  now  called  upon  to  do,  is  that 
which  be  has  bound  himself  to  perform?     Now,  he  has  bound 
himself  to  pay  instalments,  if  those  instalments  are  cidled  for  in 
a  prescribed  mode ;  and  this  is  not  only  a  matter  put  at  the  Bar, 
but  it  is  clear  it  was  one  of  tbe  most  important  matters  the  par- 
ties had  in  view,  when  they  were  binding  thenisel?es,  on  the  one 
hand,  and  stipulating  for  themselves,  on  the  other  (contFBOCiag 
their  obligation  in  a  qualified  form),  that  they  shall  not  be  called 
upon  to  pay  unless  the  demand  is  made  in  a  particular  way ;  «nd 
I  consider  this  not  a  mere  technical  objection,  though  it  would 
be  sufficient  if  it  were.     Now,  let  us  refer  to  a  part  of  the  ela- 
borate judgment  of  the  Lord  Ordinary,  and  see  whetber  he  has 
very  successfully  dealt  with  this  : — "  There  seems  no  olgection 
to  the  mode  in  which  the  calls  were  made,"-- >the  question  as, 
whether  there  is  not  an  objection  ?    "  There  seems"  is  not  very 
strict  for  the  judgment  of  a  Court  of  law.     To  be  sure,  it  is  the 
report  of  a  judgment,  and  that  may  be  the  phrase  of  the  repor- 
ter, and  not  of  tbe  Judge, — find  "  tbey  are  to  be  made  by  the  di- 
rectors or  committee  of  management ;"  so  the^  are.    The  question 
is — how  ?    "  And  it  is  declared  by  tbe  fifth  clause,  that  any 
five  of  the  number  shall  be  a  quorum  for  ordinary  business, 
what  shall  be  considered  as  ordinary  business  seems"— (now 
that  is  just  tbe  point  in  the  cause) — "  seems  a  point  which 
admits    of  being  determined  by  the  practice  of   tbe  Com- 
pany ;  and  according  to  that  view,  the  calls  for  instalments 
seem  to  have  been  understood  as  falling  under  that  descrip- 
tion.**    Now,  whether  the  Court  are  informed,  who  understood 
it  so,  I  cannot  tell.     It  is  said  this  gentleman  attended  a  meet- 
ing at  which  tbe  fact  of  calls  having  been  nwde  was  reported ; 
but  there  is  not  a  tittle  of  evidence  of  his  having  attended  that 
meeting,  except  the  production  of  the  minute ;  and  when  you 
look  at  the  minute,  it  does  not  appear  that  he  understood  any 
thing  of  tbe  kind  which  now  appears ;  for  it  only  says  that  the 
report  of  the  Committee  set  forth  that  two  calls  had  been  made 
namely,  one  pound,  and  twentv-five  shillings ;  and  that  was  fol- 
lowed by  a  vote  of  thanks  to  the  Committee  who  made  that  re- 
port, but  it  does  not  sav  that  this  was  reported  as  a  call  by  the 
Committee  of  five.     For  any  thing  which  appears,  it  may  have 
been  by  a  Committee  of  nine,  or  it  may  have  been  unanimous.  . 
Now,  I  really  cannot  understand  this :  "  Tbe  calls  for  instalments 
seem  to  have  been  understood  as  fidling  under  that  description.** 
It  is  an  old  observation,  that  "  seems*'  is  an  author  whohas  given 
rise  to  more  falsehoods  in  the  world  than  all  the  others  put  to- 
gether, sacred  and  profane.     If  a  writer  sajrs,  it  is  well  known, 
so  so  and  so  so,  we  know  that  persons  are  always  on  their  guard 
when  that  writer  is  mentioned ;  for  he  generally  professes  some- 
thing which  nobody  believes,  except  the  person  who  writes  it ; 
and  that  which  be  professes  to  be  understood,  is  very  often  but 
little  understood.     "  Seem"  is  very  bad  as  a  witness,  and  no 
authority — "  Seem  to  have  been  understood,"  without  saying  by 
whom,  or  how,  or  what  extent,  is  much  worse.     My  Lords,  i 
htive  gone  through  this  case,  and  I  cannot,  frOm  begioning  to 
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end,  discover  any  warrant  whatcyer  for  tbis  proposition,  in  point 
of  fact,  which  is  clearly  an  important  proposition.     The  Lord 
Ordinary  there  first  assumes,  that  the  making  calls  is  understood 
to  fall  within  the  description  of  ordinary  husiness,  and  then  he 
says,  assuming  that,  admitting  that,  there  seems  to  he  no  objec- 
tion.     My  Lords,  in  my  view,  all  depends  upon  the  fact,  which, 
as  I  have  constant  reason  to  complain,  is  a  matter  never  attended 
to  in  the  Court  below ;  because  the  fact  is  unfortunately  often 
assumed,  and  the  law  arising  out  of  that  fact  taken  for  granted. 
There  is  no  proof  whatever  of  the  practice  of  the  Company  hav- 
ing been  so ;  and  even  if  there  were,  there  is  no  proof  that  this 
party  was  cognizant  what  was  the  fact ;  and  when  we  are  told 
that  it  has  been  understood,  that  those  calls  fall  within  the  de- 
scription of  ordinary  business,  I  feel  it  proper  to  say  that  I  can 
find  no  evidence  or  that     The  learned  Judge  then  proceeds, 
"  Besides,  the  seventh  clause  evidently  includes,  as  falling  under 
the  powers  of  a  quorum,  various  acts  which  seem,  to  say  the 
least,** — a  Judge  ought  to  say  not  the  least,  but  both  the  most  and 
the  least — "which  seem,  to  say  the  least,  as  important  and  extra- 
ordinary as  that  of  calling  up  the  instalments  of  the  subscrip- 
tions. •*     There  are  certain  things — the  turning  away  clerks,  or 
the  apportioning  their  wages,  which  might  be  considered  ordinary 
business,  but  which  still  they  are  not  to  be  allowed  the  compe- 
tency of  doing  by  a  quorum  of  five — they  are  to  be  done  by  a 
quoruaa  of  the  whole  nine,  which  the  Lord  Ordinary  seems  to 
forget  "as  important  and   extraordinary."     I  say  much  less 
important  and  extraordinary,  but  which  are  not  allowed  to  be 
done  by  five.     There  is  a  special  provision  as  to  the  making  ar- 
rangements auxiliary  to  carr)Mng  on  the  foundry  business.     I 
may  be  disposed  to  say  that  is  as  imporUnt — suppose  I  admit 
that  it  is  as  important — as  the  calling  for  instalments  on  shares  ; 
but  then  the  section  does  not  leave  it  to  the  words  "  ordinary 
business  ;**  they  say,  notwithstanding,  a  quorum  of  five  are  to  have 
the  power  of  transacting  ordinary  business  ; — we  do  not  rest  upon 
that,  but   give  them,  j)er  erpressum,  the  power  of  letting  and 
selling  as  ror  as  regards  the  foundry,  and  no  further.    Taken  ac- 
curately, that  makes  as  much  against  the  inference  of  the  learned 
Lord  as  for  it,  and  I  should  say  more.    For  these  reasons,  I  am 
unable  to  understand,  or  to  follow  the  grounds  of  the  learned 
Lord,  who  has  pronounced  this  interlocutor ;  and  again,  I  would 
say,   I  do  not  advise  your  Lordships  to  distrust  those  most 
learned  Judges,  except  in  one  or  two  particulars,  the  accuracy 
of  pleading — the  accuracy  of  attention  to  the  rules  of  evidence — 
and  a  disposition  not  sufficiently  to  regard  the  sterling  principle, 
that  no  man  is  to  be  held  aifected,  or  aifectable,  by  any  thing 
that  is  not  legal  evidence  against  himself;  except  in  these  res- 
pects, and  that  their  Lordships  sometimes  shew  a  disposition  to 
take  the  fact  for  granted,  and  then  to  argue  on  the  inferences, 
which  it  requires  constant  vigilance,  and  scrutinizing  attention 
oa  the  part  of  your  Lordships  to  controul,  I  feel  great  confidence 
io   the  learned  Judges  of  that  Court;  but,  my  Lords,  when 
cases   of  that  kind  occur,  I  never  suffer  any  false  delicacy,  or 
ezagi^nited  feeling  of  respect  to  operate,  to  prevent  the  applica- 
tion of  that  painful  and  scrutinizing  superintendence.     1  fain 
hope,  in  the  end,  this  business  raay  not  only  be  brought  through, 
but  with  great  improvement  to  the  judicature  of  the  Court  be- 
low ;  and  those  who  advise  your  Lordships  to  scrutinize  these 
Diatters,  do  so  from  no  pretension  of  superiority  over  those 
learned  persons,  whose  judgments  they  revise,  but  from  the  ac- 
cident of  their  habits  having  been  formed  in  Courts  in  which,  time 
out  of  mind,  the  utmost  rigour  and  strictness  (perhaps,  in  some 
respects,  too  great  rigour  and  strictness)  in  the  rules  of  evidence, 
and  the  rules  of  pleading  prevail ;  and  it  is  from  those  habits  they 
are  enabled,  at  once,  to  put  their  finger  on  a  slip  made  in  the  Court 
below; — theydo  it  without  hesitation,  without  the  slighcst  doubt; 
for  they  know,  that  if  the  thousand  men  who  plod  Westminster 
Hal),  toe  Courts  of  equity  as  well  as  the  Courts  of  law,  were 
all  collected  in  this  room,  there  is  not  one  of  the  thousand  who 
wonld  for  an  instant  doubt  or  hesitate  in  concurring  in  the  ob- 
servation.    On  these  grounds,  I  move  yotur  Lordships  that  the 
interlocutor  of  the  Court  below  be  reversed. 

Intedocator  reverted. 

Appellant's  Authorities. — Carey  on  Partnership,  Ed.  1825, 
p.  595,  160-1.    Wms.  Saunders,  L  p.  291 ;  IL  p.  116.     Gow, 


Ed.  1825,  p.  109,  Appendix,  404.  Ersk.  If.  3.  sec.  95.  Mon- 
tague,  L  p.  89.  Bell's  Com.  11.  p.  634,  641,  2,  4,  6.  Men- 
vale,  H.  p.  614.  Marshall,  26th  January  Idld.  BeU's  Princi- 
ples, (and  Cases  there  quoted,)  p.  91-2.  Portable  Gas  Cob»- 
pany,  Idth  February  1829;  S.  &  D.  Moore  v.  Hammond,  dOth 
April  1827 ;  6  Barnwell  &  Cre<%swell,  p.  4o6.  Srat.  1696» 
c.  15;  1592,  c  179;  1593.  c.  175;  1681,  c.  5;  1540,  c.  IIZ; 
1579.  c.  80;   1680,  c.  5. 

Respondents'  Authorities.— Shott's  Iron  Company,  19tti 
January  1628;  S.  &  D.  VX.  p.  399.  Colcieuch  Cotton  Com- 
pany, 27th  November  1822;  S.  &  D.  II.  p.  47.  Adair  v  New 
River  Company;  II.  Vesey,  p.  429.  Cockburn;  Vesey, 
XVI  p.  321.  Cheyne,  2d  December  1828;  S.  &  D.  VII.  p. 
110.  Somervail,  22d  February  1830.  Fife  Bank;  Shaw  & 
Dunlop,  VIL  p.  60.     Ivory's  Ersk.  IIL  2.  614,  p.  6I4« 

Second  Division.-— Spottiswoode  &  Robertson,  Appellant's 
Solicitors.— Moncrieff,  Webster  &  Thomsoni  Respondents*  Sa- 
lidtora.  

SOth  September  1831. 

No.  24. — George  Hunter,  jippellantt  v,  HoNOtrRABLE  Ma^ 
C.  Cochrane  it  Others,  RespondetUs. 

Partnership — Damages — Homologation — Factor- Fee — Interest 
-»  Usury — Two  indmdwtU  having  entered  into  a  foint  MpecuU^ 
tion  in  the  purchase  of  an  estate,  fi»r  the  purpose  of  being  f»- 
sold  in  lots — Held,  ajfirming  the  judgment  of  the  Court  of  Ses- 
sion,—'I,  That  neither  parly  was  liable  in  damages  for  the  man» 
ner  in  which  this  joint  adventure  was  conducted, — //.  That, 
nottuithstandinjr  a  change,  of  circumslnncvSf  the  ei;:hth  article  of 
their  contract  of  copartnery/  remained  binding.^~Iif,  71kat  onk 
of  the  parties  was  prevented  from  objecting  to  an  accountanVg 
report,  by  hitmologation^-fttid  circumstances  in  which  he  was  not 
eniitied  to  factor  fee.  —  Held  fur tfier.  That  it  was  not  usuriouM 
for  the  parties  in  this  speculation,  to  stipulate  that  interest  should 
be  allowed  by  the  one  to  the  other,  out  of  the  clear  rents  and  pro^- 
Jits  of  the  estate,  including  the  making  a  rest  at  the  end  of  the 
year. 

In  1808,  the  appellant  and  the  late  Basil  Cocbrane, 
in  terms  of  a  written  contract  of  copartnery  to  endure 
for  eight  years,  became  the  joint  purohaserii  of  the  es- 
tate of  Auchterarder,  for  £50,000.  Cochrane  was  to  ad- 
vance the  money,  and  have  the  titles  in  his  own  name, 
but  Hunter  was  to  act  as  manager  and  factor.  The 
estate  was  to  he  parcelled  into  lots,  and  re-sold  ;  an4 
the  parties  were  to  share  equally  the  profit  aud  Ions. 
The  fourth  article  of  the  contract  provided, 

"  That  the  said  Bisil  Cochrane  and  his  foresaids  shall,  on  the 
15th  dty  of  Mrty,  in  every  yeur,  stiite  »n   account  of  ihe  said 
price  of  ^50,000,  so  advanced  and   paid  by  him,  ss  afuresaid, 
and  of  the  interest  thereof  to  1  hat  period,  and  of  such  sum   or 
sums  of  money  as  may  have  been  laid  out  and  expended  in  im- 
provemr^nts  us  aforetaid,  and  of  the  interest  thereof  to  that  pe. 
riod;  and  such  interest  being  added  to  the  prinripal  sums,  there 
shall  then  be  deducted  from  the  said  aRgr#*gHte  sums  of  principal 
and  interest,  what  iihali  have  been  actually  received  for  the  timr, 
from  the  net  rents  and  profits  of  the  said  lands  and  barony  of 
Auchterarder,  and  other«,  or  frum  the  proceeds  of  any  tale  or 
sales  to  be  made  thereof,  or  any  ptrt  thereof,    (the  expanses  of 
mnuHgement,  and  the  ejqienses  of  such  snle  or  sales  being  paid 
ill  the  first  place,) -and  the  balance  shall  be  held  to  be  a  princi- 
pal sum,  bearing  interest,  and  he  carried  over  to  the  next  ye.ir*« 
account;  and  both  parties  agree  that  sach  rents  and  profits,  and 
the  produce  of  such  sale  or  sales  as  aforesaid,  8h>ill,  after  paying 
the  expensei  of  management  out  of  such  s  iie  or  sales,  l^e  applied 
in  manner  herein  before  directed,  in  payment  to   the  s.iid  Baail 
Cochrane  and  his  foresaids,  of  the  sums,  principal  and  niterest, 
before  specified.** 

And  the  eighth  article  provided, 

*'  That  the  whole  matters  aforesaid  8hi«ll  be  transacted  and  com- 
pleted in  the  space  of  eight  yeiira,  to  be  computed  fronft  and  nUet 
the  said  15ch  day  of  May  last  (1808;,  and  a  fiml  ittcmutt  shall 
then  be  settled  of  the  irhvle  maitert  cberemtli  comieeced  la  tlie 
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manner  aforetald  ;  and  if  any  pnrt  of  the  said  estate  shall  then 
remain  unaold,  it  aball  be  valued  by  two  indifferent  persona,  one 
chosen  by  the  aaid  Basil  Cochrane  and  his  foreshids  and  the 
other  by  the  said  George  Hunter  and  his  foresaids,  wiih  power 
to  the  persons  so  chosen  to  name  an  o?ersman  or  umpire,  in  case 
of  their  difference  in  opinion,'*  &c. 

In  1812,  the  appellant  became  anxious  to  dispose  of 
the  estate.  He  was  offered  £60,000  for  it,  but  Mr 
Cochrane  objected  to  its  being  sold,  and  recalled  the 
appellant's  factory ;  and  it  afterwards  appeared  that 
he  had  burdened  it  with  an  annuity  of  £1500  in  fa- 
vour of  his  wife.  The  appellant  then  raised  an  ac- 
tion, concluding  ~ that  he  should  not  be  liable  for  any 
loss  that  might  arise  under  the  contract — that  heshould  • 
be  found  entitled  to  dC5000  of  damages,  in  respect  of 
Cochrane  having  objected  to  the  sale — that  the  estate 
should  be  sold.  This  action  was  met  with  a  counter 
one  at  Cochrane's  instance,  concluding,  inter  alia^ 
that  the  whole  fee  and  property  of  the  estate  should 
be  found  to  be  in  him  ; — that  he  had  the  sole  right 
of  management ; — that  the  appellant  should  deliver  up 
the  writs  in  hiit  possession,  and  be  found  liable  in  da- 
mages for  withholding  them,  and  for  breach  of  agree- 
ment. These  actions  were  conjoined ;  and  the  Lord 
Ordinary,  on  11th  March  1814,  pronounced  this  in- 
terlocutor : — 

«•  Finds,  f>rimo,  that  the  fee  and  proi)erty  of  the  lands  and  ba- 
rony of  Auchterarder  is  vested  in  the  said  Basil  Cochrane,  but 
that  he  holds  the  same  in  trust  for  behoof  of  himself  and  the 
said  George  Hunter,  under  the  conditions  specified  in  the  agree- 
roent  executed  between  them  on  the  5tband  8th  October  1808, 
and  finds  that,  in  virtue  of  the  agreement  above  referred  to,  the 
said  George  Hunter  is  entitled  to  demand  from  the  said  Basil 
Cochrane,  in  the  event  of  the  whole  estate  remaining  unsold, 
when  the  demand  is  made,  a  disposition  or  conveyance,  with  the 
usual  clauses,  to  a  moiety  or  half  of  the  estate,  on  his  making 
pavment  to  the  said  Basil  Cochrane  of  the  half  of  the  original 
price,  with  interest,  together  with  the  half  of  the  expenses  of 
improvement  and  of  management,  deducting  the  rents  which 
have  been  received,  or  a  disposition  or   conveyance,  with  the 
usual  clauses,  to  the  half  of  the  remaining  property,  if  a  part 
shall  be  sold,  on  his  paying  a  half  of  the  balance  of  the  price 
remaining  unpaid  to  the  said  Basil  Cochrane,  and  a  half  of  the 
expenses  of  improvement,  as  provided   for  in  the   contract : 
Finds,  sccundo,  that  the  fee  and  property  of  the  estate  being 
vested  in  the  said  Basil  Cochrane,  and  he  being  empowered  and 
taken  bound  by  the  fifth  article  in  the  deed  of  agreement  to  re- 
sell the  lands,  be  has  it  in  his  power  to  grant  efiVctual  convev- 
ances  to  third  paities,  or  to  burden  the  estate  with  debt  in  fa. 
vour  of  the  heritable  creditors,  and  that  the  purchasers  or  cre- 
ditors would  be  secure  whether  Mr  Hunter  had  consented  to 
the  transaction  or  not,  but  finds  that  as  the  said  Basil  Cochrane 
holds  the  estate  as  a  copartnership  concern  between  himself 
and  Mr  Hunter,  in.  the  profit  or  loss  from  the  sale  of  which 
Mr  Hunter  is  to  have  a  joint  and  equal  interest,  so  the  said 
Basil  Cochrane   is  bound   to  consult   with   the  said    George 
Hunter,  and  to  obtain  his  consent,   before  either  Eelling  the 
lands,  or  burdening  the  same  with  debt,  or  taking  any  such  step 
which  may  afifect  the  said  George   HunterN   interest  in  the 
estate  or  value   thereof ;  and  finds,  that  if  Mr  Cochrane  does 
otherwise  he  will  be  liable  in  reparation  to   Mr  Hunter  of  bis 
share  of  any  lo^s  that  may  accrue  from  the  sale,  or  burdening 
with  debt,  of  the  lands  ;  and  finds,  that  on  the  principles  now 
stated,  the  said  Basil  Cochrane  is  bound  to  obtain  and  record 
a  discharge  and  renunciation  of  the  liferent  infeftment  taken 
in  favour  of  his  wife  over  the  estate.     Finds,  /crr/to,  that  in  re- 
fipect  the  said  Basil  Cochrane  is  feudally  vested  in  the  fee  of 
the  estate,  and  in  respect  the  factory  granted  by  him  to  the 
mud  George  Hunter  is  expressly  declared  ingremio  thereof  to 
be  T»vocablei    the  said  Basil  Cochrane  was  entitled  to  recul 


the  factory,  assoilzies  him  from  the  conclusion  of  the  action  at 
the  instance  of  the  said  George  Hunter,  founded  on   the  re- 
vocation of  the  factory,  and  on  the  appointment  of  a  difierent 
factor ;  but  finds  that  the  said  Basil  Cochrane  is  liable  to  the 
said  George  Himter  for  any  damage  which  the  latter  can  in- 
struct to  have  been  sustained  by  the  copartnenhlp  concern,  in 
consequence   of  mismanagement  of  the  estate  on  the  part  of 
the  said  Basil  Cochrane ;  and  that,  on  the  other  hand,  the  said 
(jeoiige  Hunter  is  liable  to  Mr  Cochrane  for  any  loss  that  may 
be  proved  to  have  been  suffered  by  the  conduct  of  the  former 
while  he  had  the  charge  of  the  estate :     Finds,  quarto,  that  the 
said  Basil  Cochrane  in  liable  to  the  said  George  Hunter  for  hU 
share  of  any  loss  which  it  may  be  proved  by  the  said    George 
Hunter,-  after  the  estate  shall  have  been  sold,  has  been  sustain- 
ed in  consequence  of  the  said  Basil  Cochrane  having  refused 
to  accept  of  ofiTers  for  a  sale   of  the  lands  and  barony ;  but 
finds  that  it  cannot  be  ascertained  whether  such  damages  are 
incurred,  or,  if  incurred,  what  is  the  amount  thereof,  until  the 
estate  shall  have  been   sold,   or  the  time  shall   have    arrived 
when  the  transaction  between  the   parties   is  declared  by  the 
deed  of  agreement  to  be  brought  to  a  conclusion.    In  the  ac- 
tion   of  declarator  at  the  instance  of  the  said  Basil  Cochrane 
against   the  said  George  Hunter,  '  Finds,  firimo,  that  the  said 
Basil  Cochrane  has  failed  to  shew  any  sufficient  reason  for  in- 
sisting that  the  said  George  Hunter  shall  find  security  to  him 
for  a  half  or  moiety  of  any  loss  or  defalcation  that  may  be  sus- 
tained at  the  winding  up  of  the  concern,  or  sale  of  the  lands ; 
and  tlierefore  assoilzies  the  said  George  Hunter  from  the  con- 
clusion to  this  effect  of  the  action  against  him  :      Finds,  «r- 
cundo,  that  the  said  George  Hunter  is  bound  to  deliver  to  the 
said  Basil  Cochrane,  or  his  commissioner,  the  whole  writs  and 
evidents,  title-deeds,  leases,  or  missives  of  lease,  and  plans  or 
maps  of  the  lands,  and  that  he  is  liable  in  damages  to  the  s^id 
Basil  Cochrane  for  any  loss  or  damage  which  may  be  proved, 
after  full  and  due  investigation,  to  have  been  sustained  in  con- 
sequence of  his    refusal  to  deliver  up  the  papers  referred  to, 
or  any  of  them,  if  it  shall  appear  that  any  damage  has  been 
incurred  through  the  refusal  to  deliver  up  these  papers.  Lnst- 
li/,  finds   the  said    George   Hunter  bound  to  hold   count   and 
reckoning  with  the  said  Basil  Cochrane  for  the  rents  received 
by  him,  and  for  the  prices  of  the  timber  cut  and    sold,  and 
ordains  him  to  produce  in  process  the  roup-roU  of  the  timber, 
and  the  bills    which   he   states  'were  taken   by   him    for  the 
price  :     Finds  it  unnecessary  to  decide  further  with  regard  to 
the  other  conclusions  of  the  action  at  the  instance  of  the   said 
Basil  Cochrane,  in  respect  these  conclusions  are  already  di^ 
posed  of  in  determining  with  regard  to  the  conclusions  of  the 
previous  and  counter-action  ;  and,  on  the  whole  matter  in  dis- 
pute, decerns  and  declares  according  to  the  above  findings." 

The  Coort  adhered.  Mr  Brown,  land-sarveyor,  by 
orders  of  the  Lord  Ordinary,  then  reported  as  to  the 
most  expedient  method  of  selling  the  estate ;  and  on 
11th  March  18 17,  the  Lord  Ordinary  found, 

'*  That  the  eighth  article  of  the  agreement,  in  so  f^r  as  it  directs 
ihut  if  any  part  of  the  estate  shall  remain  unsold  on  the  15th 
May  1816»  a  valuation 'shitU  be  made  by  certain  persons  as 
therein  mentioned,  cannot  furnish  the  lule  of  bringing  the  par- 
ties to  issue  in  the  circumstances  which  have  taken  plnce,  and 
finds  that  the  estate  must  be  sold  in  nhole  or  in  lots,  by  Mr 
Cochrane,  as  a  property  held  by  him  in  tiust,  for  behoof  of  him- 
self and  Mr  Hunter,  and  in  oider  to  regulate  the  interests  of 
these  patties  in  the  price,  and  their  other  rights  and  interests 
arising  out  of  the  contract,  and  which  are  siinctioned  by  the  in- 
terlocutors of  the  Court." 

But  the  Court,  on  Ist  July  1819,  altered  this  in- 
terlocutor, and  found, 

**  That  the  eighth  aitide  of  the  deed  of  agreement  between  the 
paities  must  take  t^fifect,  and  that  the  estate  mutt  now  be  valued 
in  the  manner  theiein  pointed  out ;  or,  in  Cftse  of  the  parties  fail- 
ing to  choose  two  indiflcrent  persons  for  that  purpuse*  then  at 
the  sight  of  the  Lord  Ordinary,  in  such  manner  as  his  Lordship 
ihuil  direct,  and  remit  to  his  Lordship  to  procetd  accoidingly.** 
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Brown  agiun  reported,  and  a  remit  was  afterwardu 
made  to  an  ac4»untant  to  report  how  the  account  stood 
bi^tween  the  parties.  The  Lord  Ordinary,  thereafter, 
llth  Jdy  1820, 

•*  Finds,  in  terms  of  the  eiffhth  artxle  of  the  deed  of  Agreement 
between  the  partiifs.  Unit  Mr  Cochrane  is  now  entitled  to  retain 
\ih.it  remftiiis  unsold  of  the  c>stste  at  thii  time,  and  nllowi  both 
pifties  to  see  and  ol'j»?ct  !o  Mr  KussePd  report,  if  ihey  or  eiiher 
of  them  think  fit  to  to  do,  nnd  to  be  heard  on  <he  points  of  the 
c.tuse,  which  are  stili  undecided." 

Parties  were  then  dtdered  to  condescend  as  to  da- 
mages ;  and  upon  advising  the  condescendences  and 
answers,  the  Court,on  27th  May  1 824,  dismissed  all  the 
claims  of  damages,  hinc  inde,  and  remitted  to  the  Lord 
Ordinary.  The  appellant  then  maintained,  that  un- 
der the  interlocutors  of  the  Court,  the  value  of  the 
estate  must,  in  a  question  of  accounting  between  the 
parties,  be  taken,  not  as  at  Martinmas  1819,  but  Whit- 
sunday 1816.  The  Lord  Ordinary  repelled  the  ob- 
jection, and  the  Conrt  adhered.  Thereafter,  this  in- 
terlocutor was  pronounced,  8th  July  1828:'— 

"  The  Lord  Ordinary  ha?ing  considered  the  revised  objec- 
tion*, revised  answers,  minute  and  answers,  and  whole  process, 
find«,  that  the  trustees  of  the  late  Honourable  Basil  CuehraDe 
ofiWr  eiiher  to  take,  or  tu  allow  Mr  Hunter  to  take,  the  moor  of 
Acchterafder,  at  the  price  specified  in  their  minute;  and  in  re- 
spect Mr  Hunter  is  not  willing  to  tnkeir,  finds,  that  the  trustees 
are  entitled  to  retain  the  said  moor  at  that  valuation,  with  inter-  | 
est  thereof  from  the  date  at  which  this  interlocutor  shall  become 
final,  and  that  this  valuitioii  falls  to  be  substituted  in  place  of 
the  valuation  of  Mr  Brown  in  this  respect ;  and,  with  this  van* 
alion,  repels  the  objection  to  Mr  Bruwn*8  report,  and  decerns 
arcordingly.** 

The  Court  adhered.  The  appellant  thereafter  lodged 
a  minute,  ag:ain  objecting  to  Mr  Brown's  report,  and 
on  30th  November  1830,  the  Lord  Ordinary 

*  F<ndct,  that  after  the  approvnl  of  Mr  Brown*s  report,  which  is 
finnl,  it  is  not  competent  for  the  pursuer  to  bring  forward  the 
present  objectiotiii,  and  therefore  repels  the  same,  and  repels  also 
the  puisuci'a  cUim  on  account  of  his  own  trouble.*' 

The  Conrt,  on  ISth  February  1831,  adhered.— 
Hunter  then  appealed,  pleading  a  reversal — L  Be- 
cause the  whole  loss  which  has  arisen  in  conse- 
quence of  the  joint  speculation  above  mentioned  hav« 
ing  been  occasionea  by  the  improper  conduct  of 
Mr  Cochrane,  no  part  of  the  said  loss  can  justly  be 
thrown  on  the  appellant,  but,  on  the  contrary,  Mr 
Cochrane  and  the  respondents,  have  rendered  them- 
selves liable  to  the  appellant  in  damages.  Accord- 
ingly, the  appellant  ought  to  be  assoilzied  from 
the  conclusions  of  the  action  raised  against  him  by 
Mr  Cochrane ;  and,  on  the  other  hand,  in  the  action 
raised  at  the  instance  of  the  appellant,  he  ought  to  be 
relieved  from  all  the  loss  which  has  arisen  from  the 
suid  speculation,  and  found  entitled  to  damages. — IL 
Because  it  has  been  found,  by  a  final  judgment  of  the 
Court  of  Session,  not  appeiued  from  by  the  respon- 
dent, that  if  loss  has  been  sustained  in  consequence 
of  Mr  Basil  Cochrane  having  refused  any  offer  of 
purchase  for  the  lands  and  barony  of  Auchterarder, 
the  appellant  is  entitled  to  the  damage  which  has  a- 
risen  in  consequence. — IIL  Because,  at  all  events, 
the  eighth  article  of  the  agreement  concluded  between 
the  parties,  became  inapplicable  to  the  circumstances 
in  which  they  were  placed,  and  ought  not  therefore 


to  have  been  enforced  in  the  manner  now  complained 
of. — IV.  Because,  even  if  the  eighth  article  of  the 
deed  of  agreement  had  been  binding  upon  the  parties, 
it  was  plainly  the  valuation  of  the  estate  as  at  May 
1816,  and  not  at  any  subsequent  period,  which  mnst 
form  the  rule  of  settlement  between  the  parties. — V. 
Because  Mr  Brown*s  report  was  objectionable.     An- 
swered— >!.  It  is  clear  that,  in  terms  of  the  8th  arti« 
cle  of  the  deed  of  agreement  between  Mr  Cochrane 
and  the  appellant,  what  remains  unsold  of  the  estate 
of  Auchterarder  is  the  exclusive  property  of  the  re- 
spondents as  his  representatives ;  and  that  the  appel- 
lant is  bound  to  relieve  them  of  one-half  of  the  loss 
incurred  by  the  joint  adventure  which  consisted  of 
the  purchase  of  Auchterarder. — II.  The  appellant's 
own  acts  and  deeds,  judicial  and  extrajudicial,  make 
it  impossible  for  him,  consistently  with  law  or  justice, 
to  challenge  the  Lord  Ordinary's  interlocutor  of  llth 
July  1820,  by  which  Mr  Cochrane  was  found  entitled 
to  retain  what  was  then  unsold  of  the  estate. — IIL 
The  claims  of  damage  by  which  the  appellant  has  at- 
tempted to  compensate  the  legal  claim  against  him 
for  payment  of  his  half  share  of  loss,  are  frivolous 
and    unfounded.      In    the    whole    transaction,    Mr 
Cochrane  was  the  party  misled,  and  he  violated  no 
legal  right  competent  to  the  appellants — IV.    The 
value  of  what  remains  unsold  of  the  estate  having 
been  fixed  by  reference  to  Mr  Brown  in   1819,  and 
his  report  having  been  approved  of  by  the  Court  be-' 
low,  without  objection,  it  ceased  to  be  competent  for 
the  appellant  to  insist,  some  years  afterwards,  that 
the  estate  should  be  valued  speculatively,  with  a  view 
to  its  supposed  marketable  price  in  May  1816* — V. 
Any  complaint  about  the  value  of  the  muir  must  now 
be  frivolous.    The  value  of  it  was  correctly  ascer- 
tained by  a  report  of  the  referee,  Mr  Brown,  who, 
from  being  originally  chosen  by  both  parties  to  affix 
a  definitive  value  to  the  whole  estate,  nad  a  right  to 
determine  the  value  of  this  appendage ;  but  it  is  seen 
the  respondents  closed  with  the  appellant's  own  pro- 
posal to  give  him  credit  for  more  than  double  the 
ascertained  value  of  it. — Vi.  The  pretext  that  grow- 
ing trees,  minerals,  market-customs,  church-sittings, 
&c.  had  been  overlooked  in  the  valuation,  being  to- 
tally unfounded  in  fact,  and  irrelevant  in  law,  no  at- 
tention is  due  to  them. — VI  f.  The  appellant's  claim 
for  factor-fee  is  unsupported  by  the  terms  of  the  com- 
mission under  which  he  acted — is  opposed  to  his  owa 
declarations  subsequent  to  the  period  for  which  it  is 
claimed, — and  is  out  of  time,  being  brought  forward 
upwards  of  fifteen  years  after  the  rendering  of  his 
factory  accounts,  which  contain  no  charge  of  the 
kind,  or  reservation  of  it. 
• 
Lord  Chancellor^ — My  Lords,  in  consequence  of  some  obser- 
vations that  have  been  &rown  out  here,  for  the  first  time,  res- 
pecting the  usurious  or  illegal  nature,  in  the  respects  specified,  of 
the  agreement  made  between  Mr  Cochrane  and  Mr  Hunter,  I 
thought  it  right  to  turn  the  attention  of  the  counsel  to  that  mat- 
ter, because  it  bad  not  been  argued  in  the  Court  below.  It  is  in- 
convenient for  us  to  have  objections  sprung  upon  us  for  the  first 
time  here ;  but  there  is  nothing  incompetent  in  these  objections 
being  taken  here  for  the  first  time ;  and  this  is  a  matter  that 
occurs  not  only  in  Scotch,  but  in  English  and  Irish  appeals,  and 
it  is  not  of  unfrcquent  occurrence.     I  am,  upon  the  whole,  dis- 
posed to  recommend  to  your  Lordships  to  afiirm  the  interlpcu- 
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tors  of  the  Court  below.     The  only  part  to  which  I  fthall  call 
your  Lordships*  attention  is  that  which  is  fresh — which  has  not 
attracted  the  attention  of  the  Court  below.     Upon  the  be^t  con  • 
sideration  of  this  contraet,  I  do  not  think,  in  the  circumstances 
of  this  case,  it  can  be  taken  to  be  illegal,  as  between  the  two 
parties.  It  is  perfectly  clear,  and  cannot  be  doubted  with  respect 
to  the  English  law,  after  the  decisions  of  the  Courts  of  West- 
minster Hall,  that  in  a  Court  of  law  in  this  country,  an  agree- 
ment to  make  a  rest  at  the  end  of  the  year — a  general  agree- 
ment for  compound  intere«t-*-a  general  agreement  for  interest 
upon  interest,  is  manifestly  bad  (for  that  is  a  corer  for  giosa 
and  rank  usury),  but  an  agreement,  which,  before-hand  shall  sti^ 
pitlate,  that  the  interest  at  the  end  of  the  year  shall  accumulate 
without  a  new  transaction-— without  a  new  loan  or  agreement  of 
that  description — ^that  it  shall  then  become  principal,  and  bear 
interest,  has  been,  in  a  case  which  nm  the  gauntlet  of  all  the 
lawyers  in  Westminster  Hall,  declared  in  most  explicit  terns 
not  to  be  invalid  ;«*iit  the  same  time,  it  is  perfectly  certain,  and 
it  is  BO  to  be  taken,  that  the   Court  of  Session  is  a  Court  of 
equity  as  well  as  a  Court  of  law,  and  may  admit  of  those  con- 
siderations, on  which,  in  respect  of  such  agreement,  the  Courts 
of  equity  in  this  country  are  thought  to  discountenance  such 
proceedings;  and  it  is  said,  that  in  a  very  well  known  case,  de- 
cided by  Lord  Eldon  within  a  year  or  two  after  he  came  to  the 
Great  Seal,  though  he  distinctly  admitted  there  was  nothing  il- 
legal— that  was  a  case  of  a  mortg*age — I  think,  a  West  India  mort- 
gage— in  which  there  was  an  agreement  to  accumulate  interest, 
and  make  it  become  part  of  the  principal, — Lord  Eldon  said* 
that  a  Court  of  equity  would  discountenance  that — ^he  even  went 
so  far  a&  to  say,  that  it  would  not  permit  it,  because  it  had  a 
tendency  towards  usury — but  he  went  so  far  (having  regard  to  the 
decisions  in  the  Courts  of  Westminster  HaU)  as  to  say  that  it 
certainly  was  not  illegal.     There  might  be  some  doubt,  there- 
fore, taking  the  Court  of  Ses^sion  to  have  an  equitable  as  well 
as  a  legal  duty  to  perform,  whether,  in  such  a  case,  they  would 
not  have  been  bound,  had  their  attention  been  called  to  it ;  and 
if  they  would  have  been  bound,  hi|d  their  attention  been  called 
to  itt  we  are  bound  to  put  ourselves  in  their  place,  and  to  do  for 
them  what  they  ought  to    have   done,   had  their   attention . 
been  directed  to  it,  or  at  all  events,  we  should    have  been 
bound  to  remit  to  the  Court  below  for  further  consideration. 
That  being  the  case,  there  is  some  doubt  whether,  this  being  an 
equitable  oourtt  we  are  not  bound  to  discountenance  this  fourth 
article ;  but  when  your  Lordships  come  to  look  at  it,  you  roust 
see  that  this  is  not  that  case — for  this  cannot,  in  its  circum- 
stances, be  void,  as  a  transaction  for  the  loan  of  money,  either 
by  way  of  loan  upon  a  bond,  or  upon  mortgage,  which  was  the 
nature  of  the  case  of  Chalmers  v.   Golduni,  decided  by  Lord 
Eldon.     It  is  an  arrangement  with  respect  to  a  partnership,  for 
sinking  in  a  land  speculation  ^50,000,  which  was  to  be  advanced 
to  purchase  the  land  b^  one  of  the  two  copartners,  and  the  skill, 
and  work,  and  labour  in  making  the  investment  was  to  be  con- 
tributed l^  the  other  copartner ;  and  in  making  their  arrangement 
beforehand,  they  had  agreed,  and  the  agreement  was  so  stated, 
that  interest  should  be  allowed  by  one  of  the  partners  to  the 
cither ;— this  is  a  stipulation  between  themselves,  that  interest 
shall  be  allowed  by  one  of  the  partners  to  the  other,  out  of  the 
dear  rents  and  profits  of  the  estate,  in  a  certain  proportion,  and 
including  the  making  a  rest  at  the  end  of  the  year.     Now,  it  is 
quite  dear  that  no  Jury  of  the  country  woufd  find  that  to  be 
usury,  since  the  case  of  Ousters  v.   Stein,  which  was  tried  at 
Guildhall,  and  underwent  great  discussion,  on  the  motion  for  a 
new  trial — the  objection  having  been  overruled  by  the  Lord  Chief 
Justice  ;  and  the  Court,  in  consequence,  moved  upon  it.    The 
question  of  usury  is  predsely  a  question  of  fact  for  the  Jury. 
That  was  the  case  of  a  supposed  undue  commission  ;  and  the 

3uestioD  here  to  go  to  a  Jury,  under  the  direction  of  the  learned 
udg^»  would  be,  whether  this  whole  transaction  was  or  was 
not  a  shift  for  receiving  more  than  five  per  cent?  Now,  no  Jury 
can  look  at  this  transaction,  and  doubt  about  it.  I  think  it  can- 
not be  construed  into  a  colour  for  obtaining  more  than  five  per 
cent.,  therefore,  I  have  no  doubt  whatever,  bad  this  matter  been 
brought  before  the  Court  below,  as  it  has  been  before  your 
Lordships,  even  if  their  opinion  had  been  that,  exerdsing  a  sort 
of  equitaUejucisdictioiH  aa  well  as  legal,  they  ought  not  to  bate 


countenanced  the  transaction ;  nevertheless,  that  they  would  not 
have  euasidered  this  as  one  of  that  daas  of  oases  which  they 
were  bound  to  discountenance,  much  less  disallow,  on  the  ground 
of  the  contract  being  colourable  and  illegal.  I  am  therefore  of 
opinion  (the  point  being  for  the  first  time  raised  here)  that  your 
Lordships  ought  to  aiBrm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 

Mr  HttikerfurfL-^Voet  your  Lordship  allow  costs  ? 
Ijord  ChauceU.tr.  ^^So ;  I  do  not  recommend  to  your  LordsbijM 
to  give  costs  in  this  case. 

.  Second  Division. — Macdougall  and  Bainbridga,  Appellant's 
Solicitors. — Spottiswoode  and  Robertson,  Respondents*  Soli- 
citors.^^ 

lit  October  18S1. 

No.  25 — David  Dickson  Sc    Othkas,  AppeUantt,  v.  The 
Loan  Medwyn  &  John  Cvninghamb,  Bespontients. 

Entail — What  amounts  to  an  Annihilation  of — Ontraventiori 
.^Gratuitous — CireumttuHces  in  which  an  heir  of  eniaii,  toha 
iMf  afterward*  found  to  Move  thefn^aimple  of  the  ettate,  having, 

.  in  comequence  of  an  agrecmtnl  with  the  next  §Mb$tUu{e,  eteevied 
a  new  entail,  in  contravention  of  the formert  ratifying  and  confirm^ 
ing  talet  ofjiart  of  the  entailed  estate  to  pay  the  entailer's  debts  ; 

-  and  the  posterior  entail  hamng  been  found  wtHd-^Held,  affirming 
thejudgment  of  the  Court  of  Session  f  that  the  oiiginal  entail  was 
gratuitous  and  annsAiCaied,  and  thai  the  sates  of  the  lands  were 
unehallengeable. 

The  late  General  William  Dickson,  in  implement 
of  a  decree-arbitral,  pronounced  in  a  aabmiainion  of  cer- 
tain claims  to  the  estate  of  Kiibucho  between  him  and 
his  father,  executed  an  entail  in  1776,  whereby  he 
disponed  that  estate  to  his  father,  in  liferent,  and  to 
himself  and  the  heirs-male  of  bis  body  in  fee  ; 

**  Whom  failing,  to  John  Dickson,  advocate,  my  first  brother- 
german,  and  second  son  of  the  said  David  Dickson,  my  father, 
and  the  heirs-male  of  his  body ;  whom  failing,  to  David  Dick- 
son, my  next  broiher-german,  and  third  son  of  my  said  father, 
and  the  heirs-male  of  his  body ;  whom  failing,  to  any  other  sons 
to  be  procreated  of  the  body  of  the  said  David  Dickson,  my 
father,  according  to  their  seniority,  and  the  heirs-male  of  the 
body  of  such  sons ;  whom  failiiig,  to  Dr  Michael  Dickson ; 
wboin  failing,  to  the  heirs-female  procreated  of  the  bodies  of 
the  several  substitutes  above-named.** 

The  entail  contained  an  express  prohibition  against 
a  sale  of  the  estate,  or  burdening  it  with  debt,  or  al- 
lowing adjudication  to  pass  against  it,  and  also  affainsi 
possessing  under  any  other  title.  These  provisions 
were  all  fenced  with  the  usual  prohibitory,  irritant, 
and  resolutive  clauses,  directed  nominatim  against  Ge- 
neral Dickson,  as  well  as  the  substitute  heirs ;  but  a 
power  was  reserved  to  him,  or  any  of  the  heirs  of  en- 
tail, to  sell  as  much  of  the  estate,  under  warrant  of 
the  Court  of  Session,  as  might  be  necessary  for  dis- 
charging the  debts  and  burdens  affecting  it  prior  to  its 
date.  In  the  year  1783,  it  was  found  necessary  to 
take  avantage  of  this  reservation ;  and  an  action  was 
accordingly  Drought  by  the  General  and  his  brother 
John,  for  obtaining  the  authority  of  the  Court  to  sell 
part  of  the  estate,  in  order  to  discharge  snch  debts. 
All  the  heirs  of  entail  were  called  as  parties  to  this 
action.  John  Dickson  appeared  as  counsel  for  the 
pursuer,  while  he,  at  the  same  time,  held  the  cha- 
racter of  administrator-in-law  for  his  infant  daughter, 
Mary  Dickson,  as  defender;  and  David  and  James 
Dickson,  the  other  brothers  of  the  General,  were  also 
called  as  administrators  for  their  children,  while  they 
claimed,  along  with  their  brother  John,  certain  debts 
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and  provisions  in  their  favour,  which  Hioy  said  af- 
fected the  estate.  In  January  1786,  the  respondent's 
father,  Wiliiam  Cunin^ame  of  Lain-^haw,  purchas- 
ed part  of  the  estate  at  the  price  of  £7200,  in  virtue 
of  a  decree  and  warrant  to  seil,  pronounced  in  that 
action,  which  foond,  that  the  deht^  atfecting  the  estate 
amounted  to  £6657,  10.  lI4-»  and  aathorised  the 
lands  Co  be  exposed  at  the  upset  price  of  £711 1,  lis. 
6|d. ;  and 

•*  that  the  pursuer  must  lay  out  any  surplus  of  the  price  of 
the  said  lands,  when  sold,  at  the  sight,  and  to  the  satisfaction 
of  the  heirs  of  entail,  in  the  precise  terms  of  the  said  disposi* 
tion  and  entail ;" — *•  and  that  he  must  report  the  procedure  in 
^he  said  sale,  and  application  of  the  price,  to  this  Court.'* 

Soon  after  the  entail  was  executed,  General  Dick- 
son contracted  considerable  debt,  and  executed  a  trust- 
deed,  in  1785,  in  favour  of  iMr  Loch,  for  the  pur- 
pose  of  selUng  his  estate,  and  relieving  himself  of  his 
personal  debts,  and  those  uiade  real  burdens  on  the 
lands.  Thereafter,  with  concurrence  of  Mr  Loch,  he 
raised  au  action  of  declarator  against  his  brother  John, 
and  the  whole  other  heirs  of  eateil,  concluding,  inter 
alia  J  to  have  it 

**  Found  and  declared,  that  the  said  trust-disposition  granted  by 
the  pursuer,  does  affect  the  said  lands  and  estate  for  payment, 
and  m  security  of  the  debts  therein  mentioned ;  and  that  the 
said  J  oh  a  I<och,  as  tntotee  foresaid,  has  full  power,  not  only  to 
apply  the  balance  of  the  price  of  those  parts  of  the  said  lands 
and  estate  which  have  already  been  authorised  to  be  sold  by  the 
above-mentioned  decree  and  warrant  of  the  Court,  for  payment 
of  the  debts  therein  contained,  and  in  payment  pro  lanto  of  the 
other  debts  due  by  the  pursuer,  but  also  to  sell  or  dispose  of  the 
said  lands  and  estate,  or  any  part  thereof,  and  to  apply  the 
prices  in  dearing  and  paying  the  debts  contracted  and  due  by 
the  said  William  Dickson.'* 

In  this  action  appearance  was  made  for  John  Dick- 
son, the  Reverend  David  Dickson  and  James  Dick- 
son, as  heirs  of  entail;  and  during  the  dependence  of 
it,  Mr  Loch  sold  another  part  of  the  trust  estate  to 
Mr  Coninghane,  who,  deenring  it  unsafe  to  pay  the 
price  in  face  of  the  entail,  presented  a  bill  of  suspen- 
sion, which  was  conjoined  with  the  declarator.  The 
Court,  on  considering  these  conjoined  processes,  on 
lOtb  March  1786,  foond  and  declared  in  terms  of  the 
libel,  and  refused  Mr  Cuninghame's  bill  of  suspen- 
sion. In  the  month  of  May  following,  John,  David, 
and  James  Dickson  granted  a  disposition  and  deed  of 
consent  in  favour  of  Mr  Cuninghame,  in  so  far  as 
regarded  the  lands  last  mentioned.  On  24th  May 
18U9,  another  part  of  the  estate  wvs  sold  by  Mr  Loch, 
with  concurrence  of  General  Dickson,  to  the  respon- 
dent, John  Hay  FVirbes,  fisq.  advocate,  now  Lord 
Medwyn.  That  deed  contained  a  clause  of  warran- 
dice in  common  form,  and  disponed  the  unsold  por- 
tions of  the  estate  in  real  warrandice  of  the  lands 
purchased  by  the  defender ;  and  on  this  disposition  he 
was  inleft,.bothinthe  principal  and  warrandice  lands. 
Shortly  before  this,  an  agreement  was  entered  into 
between  General  Dickson  and  his  brother  John,  bv 
which  it  was  agreed,  that  the  General  should  sell 
another  part  of  the  estate  to  pay  off  his  debts,  and 
execute  a  new  entail  of  the  remainder,  in  which  he 
should  restrict  himself  to  a  liferent,  and  convey  the 
fee  directly  ^  his  brother  Jc^hn,  under  all  the  provi- 
sions and  fetlert  of  a  strict  entail.    Au  entail  of  this 


nature  was  accordingly  executed  by  the  General  on 

24th  April  1S09,  upon  the  narrative  that  the  General 

had  '^  become  liable  to  a  declarator  of  contraventioii 

of  irritaney  at  the  instance  of  the  said  John  Difd&« 

son  ;*'  and  that  tlie  said  John    Dickson  Irad,  for  his 

brother's  accommodation,  agreed  not  to  object  to  the 

sales  made  for  payment  of  his  debts,  nor  to  pursue  a 

declarator  of  irritancy  against  him.     The  order  of 

succession  was  diffl^rent  from  that  in  the  entail  1776, 

— the  destination  being 

**  to  the  safd  John  Dickson,  my  first  brother,  in  fee,  and  the 
heirs-male  of  his  body ;  whom  failing,  to  the  heirs-female  of 
hia  body,  the  eldest  always  Bucceeding  without  divinon  ;  whom 
failing,  to  the  Keverend  David  Dickson,  my  next  brother,  and 
the  heirs-male  of  his  body ;  whom  failing,  to  the  hpir»  fcmalct 
of  his  body ;  whom  fuiliug,  to  James  Dickson,  now  James 
Ranaldson  Dickson,  my  third  brother,  and  the  hcirs-roale  and 
female  of  his  body;  whom  failing,  to  Elizabeth  Dickson,  my 
sister,  and  to  the  heirs  of  her  body;  whom  all  failing,  to  the 
heirs  substitute  in  the  foresaid  deed  of  entail :  AU  and  whole 
the  lands  and  barony  of  Kilhucho,  in  so  far  as  the  same  have 
not  already  been  sold,  and  particularly  the  lands  undermention- 
ed :  viz.  the  town-lands  of  Kiibucbo,  &c.  (excepting  tbcrefron) 
the  feu-right  granted  or  to  be  granted  by  me  of  the  said  land$ 
of  Mains  and  of  Parkgatestone,  mill  and  mill  lands,  to  Mr  John 
Hay  Forbes,  advocate.'*) 

Base  iufeftment  was  taken  upon  this  deed,  (28th 
April,  and  recorded  3d  May  1800.)  In  the  jear 
1819,  General  Dickson,  being  advised  that  the  entail 
of  1809  was  invald,  raised  an  action  against  his  brother 
John,  the  institute,  and  the  substitute  beirs  under  the 
entail  1809,  in  the  order  therein  specified.  None  of 
these  defenders  were  called,  as  having  or  pretending 
riffht  under  the  entail  1 776.  The  suraqions  conclqciu 
ed  only  for  reduction  of  the  entail  1809,  and  of  the 
base  infeftment  in  favour  of  John  Dickson  following 
thereon,  chiefly  on  the  ground  that  the  conveyance  m 
1809  had  been  impetrated  from  the  General  through 
the  false  and  fraudulent  representations  made  by  his 
brother  John — that  he  was  liable,  on  account  of  the 
previous  sales,  to  have  an  irritancy  declared  against 
him  under  the  entail  1776,  of  his  rights  to  the  re- 
mainder of  the  eiitate,  and  had  been  granted  to  his 
enorm  lesion,  in  respect  that  he  was  liable  to  no  such 
irritancy,  but  had  right  to  dispose  of  the  remainder 
of  the  estate  as  unlimited  fiar.  No  appearance  was 
made  for  any  of  the  substitute  heirs ;  but  defences 
were  put  in  by  the  institute,  John,  the  principal  ob- 
ject of  which,  it  was  alleged,  was  to  show  that  the 
conveyance  in  1809  had  been  obtained  fairly  on  his 
part,  and  was  a  reasonable  transaction  in  itsdf,  as  se^^ 
curine  the  General  in  the  liferent  of  the  unsold  re* 
mainder  of  the  estate  against  any  challenge,  on  the 
part  of  his  brother  John,  of  his  right  to  the  estate  as 
forfeited  by  his  contravention  of  the  entail  1776*  At 
the  s^me  time  the  General  executed  a  minute  of  sale 
of  the  estate  in  favour  of  James  Tytler,  W.S.,  whOa' 
in  order  to  try  the  validity  of  the  entail  1809,  brought 
a  suspension  of  a  threatened  charge  for  payment  of 
the  price,  on  the  alleged  ground,  that  General  Dick-i 
son  could  not  give  him  a  valid  title.  Both  actions 
having  come  before  Lord  Balgray,  Ordinary,  his  Lord-* 
ship,  6th  July  1813, 

"  Having  considered  the  memorial  for  Colonel  William  Dick- 
son of  Kilhucho,  charger  and  pursuer,  memorial  for  James  Tyt- 
ler, W.S.,  defender  and  suspendor ;  defences  for  John  Uickw 
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son  against  the  action  of  reduction  at  the  instance  of  the  said 
William  Dickson :  In  respect  that  the  pursuer  and  charger 
Bsselts  and  maintains  that  he  was  unlimited  fiar  of  the  estate  of 
Kilbucho,  and  had  the  right  of  disposing  thereof  as  he  thought 
proper,  Ifito,  Finds,  that  so  far  as  be  is  concerned,  he  had 
power  to  execute  the  deed  of  entail,  dated  88th  April  1809. — 
2'/o,  Finds,  that  the  said  entail  is  a  delivered  deed  and  irrevoc- 
able, and  that  the  pursuer  has  conveyed  away  the  right  of  fee, 
and  has  restricted  his  right  to  that  of  liferent  allenarly. — Stio, 
Finds,  that  no  legal,  just,  and  reasonable  ground  is  assigned 
by  the  pursuer  or  suspender  for  setting  aside  the  said  deed : 
Therefore,  in  the  process  of  reduction,  assoilzies  the  defender, 
and  in  the  suspension,  suspends'  the  letters  timplicUer,  and  de- 
cerns.** 

Against  this  interlocutor  Mr  Tytler  ffave  in  a  re- 
presentation, which  having  been  advised, 

««  The  Lord  Ordinary  (1 6th  November  1813,)  having  resum- 
ed consideration  of  this  representation,  with  the  answers  there- 
to, and  having  also  resumed  consideration  of  the  former  papers 
in  the  cause,  with  the  deed  of  entail  1809,  and  scroll  thereof: 
In  respect,  1  mof  That  it  does  appear  that  the  execution  of  the 
deed  of  entail  1809  was,  under  all  circumstances,  a  measure 
highly  proper,  prudent,  and  expedient,  on  the  part  of  the  pur- 
suer.— 2do,  That  it  is  admitted  by  the  pursuer  that  he  volun- 
tarily executed  said  entail,  and  had  power  to  do  so  ;  and  that 
there  does  not  appear,  from  the  tenor  of  the  deed  itself,  or  any 
collateral  circumstance,  any  foundation  for  the  allegation  that 
the  pursuer  was  improperly  or  fraudulently  induced  to  execute 
said  deed ;  and  that  the  present  proceedings  seemed  to  arise 
rather  from  a  change  of  mind  on  the  part  of  the  pursuer,  than 
the  discovery  of  any  facts  attending  the  execution  of  the  entail 
1809 :  Therefore,  refuses  the  desire  of  the  representation,  and 
adheres  to  the  interlocutor  reclaimed  against.*' 

The  above  interlocutors  were  adhered  to  on  a  se- 
cond representation,  and  by  the  Court  on  advising  re- 
claiming petitions ;  and  the  judgment  was  afterwards 
affirmed  oy  the  House  of  Lords  on  appeal.  Ou  the 
death  of  General  Dickson,  his  brother  John  expede  a 
charter  of  resignation  under  the  Great  Seal,  in  terms 
of  the  entail  lb09.  In  the  course  of  a  few  months 
afterwards,  he  propelled  the  tailzied  succession  of  the 
lands,  contained  in  this  last  entail,  to  his  son  David, 
the  leading  pursuer  of  the  present  action,  by  dispon- 
ing them  to  himself  in  liferent,  and  to  his  son  David 
in  fee,  under  all  the  irritant  and  resolutive  clauses  of 
that  entail.  The  pursuer  and  his  father  were  infeft  as 
fiar  and  liferenter,  and  enrolled  as  freeholders  in  the 
county  of  Peebles.  On  12th  January  1824,  the  pur- 
suer, David,  executed  a  deed  of  renunciation,  which 
was  recorded  in  the  register  of  real  rights  on  10th 
March  thereafter,  and  he  was  struck  off  the  roll  of 
freeholders.  He  also  (September  1826,)  raised  an 
action,  in  concurrence  with  the  other  heirs  of  the  en- 
tail 1776,  against  those  of  the  entail  1809,  conclud- 
ing for  the  reduction  of  the  said  iufeftment,  on  the 
grounds,  1^,  That  the  notary's  docquet  stated  that 
the  sasine  consisted  of  nine  pages,  whereas  it  contain- 
ed only  eight ;  2d,  That  the  record  also  stated  the 
sasine  to  consist  of  nine  pages ;  and  3^,  That  the  in- 
feftment  was  different  from  the  destination  in  the  en- 
tail 1776.  In  this  action  decree  of  reduction  was  pro- 
nounced in  absence.  The  respondents  remained  in  the 
undisturbed  possession  of  those  parts  of  the  estate 
purchased  by  them  until  November  1822,  when  the 
appellant,  David,  and  the  other  substitutes  of  the  en- 
tail 1776,  instituted  the  present  action,  1^/,  To  ob- 
tain reduction  of  the  respondents*  titles  to  those  parts 
of  the  estate  sold  to  them  in  contravention  of  the  en- 


tail 1776 ;  2d,  To  have  it  declared  that  these  lands,  in 
ccmsequence  of  such  contravention,  belonged  to  the 
heirs  of  that  entail ;  Sd,  To  obtain  declarator  of  irri- 
tancy against  the  defender,  John  Dickson,  in  respect 
of  his  contravention ; — and  to  declare  the  right  of 
the  appellant,  David  Dickson,  and  of  the  other  pur- 
suers in  the  order  of  the  entail,  to  possess  and  enjoy 
the  said  lands ;  and,  4dh,  To  obtain  decree  of  remov- 
ing against  the  respondents.  After  various  steps  of 
procedure,  the  case  was  advised  by  Lord  £ldin,  who, 
10th  July  1824, 

**  Having  considered  the  memorials  for  the  parties,  whole  pro- 
cess, and  writings  produced,  repels  the' reasons  of  reduction, 
assoilzies  the  defenders  from  the  conclusions  of  the  libel,'*  && 

The  appellants  having  reclaimed,  the  case  was  re- 
mitted for  the  opinion  of  the  Lords  of  the  Second 
Division  and  permanent  Lords  Ordinary.  The  con- 
sulted Judges  concurred  in  stating  it  as  their  opinion, 
that  the  action  ought  to  be  dismissed,  in  respect  of  the 
appellants*  want  of  title ;  and  the  appellants  having 
become  aware  of  the  grounds  of  this  opinion,  lodged 
in  process  the  renunciation  previously  executed  by 
David  Dickson  in  1824  and  gave  in  a  minute,  praying 
to  be  heard  on  the  import  of  that  deed,  and  upon  the 
whole  merits  of  the  cause.  The  Court  thereafter  re« 
called  the  remit  to  the  consulted  Judges,  and  whole 
proceedings  thereon,  in  respect  they  were  not  strictly 
m  terms  of  the  Judicature  Act ;  allowed  the  appel- 
lants' minute  to  be  seen  and  answered ;  and  ordered 
the  parties  to  give  in  mutual  cases  on  the  subject  of 
the  title.  Cases  were  accordingly  lodged,  and  it  was 
maintained  for  the  defenders: — ist.  That  the  pursuer, 
David  Dii'kson,  by  holding  andposses«iiingthe  lands  un- 
der his  infeftment  in  1815,  had  incurred  a  contravention 
of  the  old  entail  1776,  and  was  thereby  barred  from 
pursuing  the  present  action.  And  in  support  of  this 
plea,  reference  was  made  to  the  decision  oy  the  Se- 
cond Division  of  the  Court  in  the  case  of  M'Cnlloch 
V,  Sir  Alexander  Muir  Mackenzie.  2d,  That  by  en- 
joying and  possessing  the  remaining  lands  of  KiU 
bucho,  he  had  thereby  homologated  the  sale  to  the 
defender,  and  was,  on  this  ground,  also  barred  from 
insisting  in  the  action.  Sd,  That  the  deed  of  renun- 
ciation executed  by  him,  was  ineffectual  to  obviate 
the  objection  to  his  title,  the  fee  to  the  estate  having 
been  formally  and  legally  vested  in  him.  4/A,  That 
the  error  in  the  notary's  docquet  to  the  instrument  of 
sasine  (22d  September  1815)  did  not  obviate  the  ob- 
jection to  the  pursuers'  title.  5lh,  That  the  pursuers 
were  not  entitled  to  insist  in  this  action  under  the 
present  summons ;  and  6th,  That  the  defenders'  title 
to  their  lands  was  protected  by  the  plea  of  res  judi- 
cata,  founded  on  the  judicial  proceedings  in  1783  and 
1786; — In  answer,  it  was  maintained  for  the  pursuers  : 
\st.  That  the  interlocutor  of  Lord  Eldin,  being  a 
judgment  on  the  merits  of  the  reasons  of  reduction, 
was  virtually  a  final  judgment  sustidniog  the  title. 
2d,  That  David  Dickson  never  incurred  a  forfeiture 
under  the  entail  1776,  in  respect  that  the  irritancies  of 
that  deed  are  directed  onlv  against  heirs  who  have  suc- 
ceeded under  it ;  while  the  only  character  in  which 
it  could  be  said  he  had  possessed  the  estate  was  under 
the  infeftment  1815,  which  was  different  from  the 
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entail  1776 ;  and  tbat,  at  all  events,  the  infeftment 
1815  was  ab  initio,  null,  in  consequence  of  the  terras 
of  the  notary's  docquet.     Sd,  That  supposing  an  irri- 
tancy had  been  incurred   by  David  Dickson,  it  could 
not  be  pleaded  against  him  by  exception.    4/A,  That 
supposing  it  had  been  incurred  and  pleadable  by  ex- 
ception, it  had  been  purged  by  the  renunciation  exe- 
cuted by  him,  and  by  the  reduction  of  the  infeftment 
1815,     5thy  That  the  plea  was  jus  tertii  to  the  defen- 
ders, and  competent  only  to  the  heirs  of  entail,  accord- 
ing to  the  authority  of  repeated  decisions  of  the  Court 
and  House  of  Lords,  and  was,  at  any  rate,  obviated  by 
the  concurrence  of  the  remoter  substitutes  in  the  action ; 
and  that  the  case  of  M*Culloch  v.  Mackenzie  was  en- 
tirely different :  because,  in  that  case,  all  the  pursuers 
expressly  specified  in  their  summons,  as  their  title  to 
pursue,  a  cliarter  and   infeftment  different   from  the 
very  entail,  in  virtue  of  which  alone  they  could  de- 
mand recovery  of  the  lands  claimed  by  them  ;  while, 
in  the  present  case,  the  only  title  ever  founded  on 
was  the  entail  1776.   6/A,  That  there  was  no  previous 
obligation  on  David  Dickson  to  which  homologation 
could  apply  ;  that  the  infeftment  being  a  nullity,  ab 
initiOf  was  not  cognizable  by  law  to  any  effect ;  and 
that,  at  any  rate,  it  did  not  import  that  consent  or  ac- 
quiescence in  the  conveyances  to  the  defenders,  which 
was  alleged ;  while  this  ground  of  objection,  if  well 
founded,  would,  like  the  other,  be  obviated  by  the 
concurrence  of  the  remoter  substitutes.     7M,  That 
the  title  of  the  remoter  substitutes,  pursuers,  was  un- 
objectionable, even  although  that  of  David  Dickson 
were  set  aside.     8M,  That  the  entail  1776  was  oner- 
ous and  effectual  against  all   deeds  in   contravention 
thereof; — that  the  decrees  pronounced  by  the  Court, 
16  the  action  1783,  at  the  instance  of  William  Dick- 
son and  John  Dickson,  and  also  in  the  action  1786,  at 
the  instance  of  William  Dickson  and  Mr  Loch,  his 
trustee,  were  collusively  obtained,  and   ought  to  be 
reduced  and  set  aside, — no  curators  ad  litem  having 
been  appointed  to  several  of  the  nearest  minor  heirs 
of  entail,  to  protect  their  interests  ; — that  the  decrees 
were  erroneous  on  the  merits,  and  contrary  to  the  li- 
mitations of  the  entail  1776;  and  that   the  titles  of 
the  defenders  were  in  contravention   of  that  entail. 
9//i,  That  decree  of  irritancy  ought  to  be  pronounced 
against  the  defender,  John  Dickson,  on  account  of  the 
manner  in  which  he  had  assisted  in  carrying  through 
the  sales  of  the  estate,  and,  in  particular,  on  account 
of  liis  having,  in  1786,  granted  a  disposition  and  deed 
of  consent  in  favour  of  Mr  Cuninghame,  in  so  far  as 
the  lands  sold  to  him  were  concerned. 

Mr  Cuninghame  then  gave  in  a  minute,  waving  all 
objection  to  the  appellants*  title.  The  Court  thereafter 
remitted  the  whole  cause,  upon  special  questions,  to 
the  Lords  of  the  Second  Division,  and  permanent 
Lords  Ordinary  ;  and  opinions  having  been  returned 
by  the  consulted  Judges,  the  Lords  of  the  First  Di- 
vision, on  14th  December  1827,  pronounced  this  in- 
terlocutor:— 

*'  The  Lords  having  resumed  consideration  of  this  cause, 
with  the  opinions  of  the  other  Judges  consulted  thereon,  in 
terms  of  the  Act  of  Parliament  :  In  respect  the  consulted 
Judges  are  of  opinion,  that  the  tailzied  investiture  1776  is  an. 
mhilated,  and  that  the  entail  executed  on  the  18th  Aptil  1609, 


has  been  sustained  by  final  judgment  of  this  Court,  and  of  the 
House  of  Lords,  and  so  become  the  standing  investiture  of  the 
estate,  whereby  the  pursuers  are  deprived  of  any  title  to  bring 
this  present  challenge,  and  that  the  defenders  should  be  assoil- 
zied, a  plea  in  law  arises,  which  hitherto  has  not  been  stated 
by  the  parties,  and  upon  which  they  are  entitled  to  be  heard,  if 
they  shall  be  so  advised ;  and  a  motion  to  that  effect  having 
been  made  by  the  counsel  for  the  pursuers,  appoint  mutual  cases 
upon  the  said  plea  in  law." 

Cases  having  been  lodged,  it  was  contended  for  the 
pursuers :     1'hat  the  absolvitor  pronounced  by  the 
Court  of  Session  and  House  of  Lords  in   the  action 
1813,  instead  of  annihilating  the  entail  1776,   when 
explained  by  the   pleadings  of  the  parties  to  that  ac- 
tion, afforded   the  strongest  confirmation  of  its  all 
along  having  been  a  valid  and  effectual  entail :   That 
it  was  the  defender,  John  Dickson,  who  was  assoil- 
zied, who  maintained  the  validity  of  the  entail  1776, 
as  the  reason  why  he  was  entitled  to  threaten   hia 
brother.  General  Dickson,  with  an  action  of  irritancy 
for  selling  the  estate  in  contravention  of  it,  and  to 
demand  that  he  should,   by  the  entail  1809,  restrict 
himself  to  a  liferent  of  the  remainder ;  while  it  was 
the  pursuer,  William  Dickson,  whose  grounds  of  ac- 
tion were  repelled,  who  maintained  the  entail  1776  to 
be  ineffectual,  and,  therefore,  that  he  had  been  im- 
properly deceived  into  a  belief  that  he  was  liable  to 
an  action  of  irritancy  under   it.     Besides,  from  the. 
very  nature  and   form   of  the  action    1813,  nothing 
done  therein  could  prejudice  the   rights  of  the  heirs 
of  the  entail  1776,  oecanse  the  action  concluded  only, 
for  reduction  of  the  entail  1809,  and  called  as  de- 
fenders the  heirs-substitutes  of  that  deed,  but  did  not 
call  any  person  as  defender  qua  heir  of  the  entail 
1776:     That  in  regard  to  the  entail  1809,  indepen- 
dent of  the  action  1813,  having  annihilated  the  entail 
1776,  such  a  doctrine  was  at  variance  with  legal  prin* 
ciple  ;  because,  if  the  entail  1776  was  originally  valid 
and  completed  by  infeftment,  no  posterior  contrary 
deed  or   title   could   annihilate   it,   unless   followed 
by  prescriptive  possession  for  forty  years :     That  in 
reference  to  the  defender.  Lord  Medwyn,  it  was  a 
mistake  to  say  that  he  was  the  vassal  under  the  entail 
1809 ;  that  if  he  had  any  title  at  all  to  the  lands,  it 
was  as  vassal  under  William  Dickson's  original  entaiU 
ed  Crown  investiture   1776,  because  William  Dick* 
son's  right,  under  the  entail  1809,  was  restricted  to  a 
bare  liferent,  before  he  granted  any  disposition  to 
Lord  Medwyn,  so  that  that  disposition  could  only  have 
been  granted  in  virtue  of  his  title  1776.     It  was  also 
contended,  that  the  infeftment  1815,  under  the  entail 
1809,  having  been  reduced  before  this  objection  was 
suggested  by  the  Judges,  the  onlv  Crown  investiture 
that  existed  over  the  estate  was  that  under  the  entail 
1776.    The  pursuers  also  offered,  in  the  event  of  the 
Court  remaining  of  opinion  that  the  entail  1809  was 
any  bar  to  this  action,  to  bring  a  supplementary  action 
of  reduction  of  it,  which  they  contended  to  be  still 
competent,  on  account  of  the  manner  in  which  this 
objection  had  been  delayed  by  the  defenders ;  and  fur- 
ther, that  in  regard  to  the  opinion  expressed  by  the 
consulted  Judges,  that  John  Dickson  was  acting  in 
collusion  with  the  pursuers  in  the  present  action,  be- 
cause he  had  given  in  no  defences  against  the  conclu- 
sions for  declaring  an  irritancy  against  him,  they  po« 
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sitivelj  denied  that  they  ever  Iiad  the  dfgfatest  cor- 
neetkin  with  hi m  regarding  the  action,  and  stated  that 
it  had  all  along  been  carried  on  entirely  at  tbetr  own 
expense,  and  on  their  responsibility ;  and  that  it  was 
evident  that  John  Dickson  had  not  given  in  defences, 
because,  in  his  pleadings  in  the  action  1813,  be  had 
distinctly  admitted  that  be  had  acted  in  violation  of 
the  entail  1776  by  the  manner  in  which  be  had  assist- 
ed his  bfocfaer  io  carrying  throogh  the  sales  now  un- 
der rednotion* 

The  defenders,  on  the  other  hand,  mairttained,  that 
die  opinion  already  expressed  by  the  consolted  Jadges 
as  to  the  import  and  effect  of  the  judgment  of  absol- 
vitor in  the  action  1813  was  well-founded;  that  the 
entail  1-776  was  thereby  annihilated ;  and  that  the  en- 
tail 1809,  and  the  infefrment  thereon,  must  now  be 
held  as  a  complete  ratification  of  the  sales  made  to 
them»  and  snificient  to  exclode  any  challenge  at  the 
instanee  of  the  heirs  under  the  entail  1776. 

'  Before  these  cases  were  remitted  to  the  consnlted 
Jndgos,  the  case  of  M'Culloch  v.  Mackenzie  was  de- 
<sMed  in  the  House  of  Lords  ;  and  Lord  Medwyn 
having  lodged  a  note,  craving  that  the  Lord  Chan- 
cellor's speech  and  judgment  in  that  ca$e  should  be  re- 
mitted along  with  the  cases,  a  remit  was  made,  as 
]>rayed  for;  and  opinions  having  been  returned  by  the 
cionsulted  Judges,  the  Court,  on  3d  Vlarch  1829,  pro- 
nounced this  mterlocutor : — 

**  The  Lords  having  resumed  consideration  of  the  reclaiming 
petition  for  D.  Dickson,  Esq.  and  others,  answers  thereto  for 
Jo.  Cuninghame,  Esq.,  and  for  the  Honourable  Jo.  Hay  For- 
bes (Lord  Medwyn,)  respectively,  and  advised  the  same,  with 
the  sunmons,  defences,  aAd  the  several  mutual  revised  cases, 
and  whole  pleadings  of  the  parties  upon  the  merits ;  and  having 
particularly  considered  the  opinions  of  the  other  Judges  con- 
suited  thereon,  in  terms  of  the  Act  of  Parliament ;  in  which 
opinions  there  is  suggested  an  objection  to  the  title  of  the  pur. 
suers,  founded  on  an  annihilation  of  the  entail  1776,  by  the 
jodgment  of  the  House  of  Lords  sustaining  th6  entail  of  J 809 
as  valid  and  effectoal ;  and  baring  heard  the  counsel  for  the  pnr- 
ties  in  their  own  presence  ;  and  having  also  considered  the  deed 
of  renunciation,  executed  by  the  pursuer  on  the  12th  day  of 
January  1824  years,  and  recorded  in  the  register  of  renuncia- 
tions the  )2th  day  of  March  1824  years;  and  having  further 
considered  the  terms  and  conclusions  of  the  summons,  and  other 
procedure,  particvlarlv  the  subsequent  opinions  of  the  other 
Judges  conaitlted  on  the  whole  cause,'  in  terms  of  the  Act  of , 
Parliament:  Find  that  the  defender  Jo,  Cuninghame,  Esq., 
is  entitled  to  take  the  benefit  of  the  objection,  which  has  been 
suggested  as  aforesaid  to  the  title  of  the  pursuers,  and  sustain 
the  said  objection  accoidingly :  Find  on  the  merits,  that  the 
first  purchase  was  made  in  confof  mity  to  the  power  of  sale  con. 
tained  in  the  tailsie  1776,  and  that  no  irregularity  bas  been 
pointed  out  which  can  affect  its  validity,  and  that  the  second 
sale  is  secured  from  challenge  as  a  res  Judicata,  And  «o  far  as 
regards  the  other  defender.  Lord  Medwyn,  find,  that  the  entail 
]'776  cannot  be  held  as  a  valid  and  effectual  limitation  of  the 
right  of  the  Tate  General  William  Dickson,  the  author  of  the 
pursuer,  and  repel  the  reasons  of  reduction,  which  ate  found- 
ed  on  a  contravention  of  said  entail :  Find,  ieparaiim,  that 
even  if  that  entail  could  be  held  to  be  the  subsisting  investiture 
of  the  estate  of  Kilbucho,  the  principal  pursuer,  David  Dick- 
son, Esq.,  by  making  up  a  title,  and  possessing  under  the  en. 
tail  1809,  which  is  inconsistent  with  the  entail  1776,  would  be 
barred  from  maintaining  any  action  upon  the  latter  deed  ;  and 
that  the  objection  to  his  tide  to  pursue  is  in  no  respect  remov- 
ed by  the  renuneiation  executed  by  him,  or  any  other  proceed- 
ings  that  have  taken  place  pendente  Hie :  And  find,  that  the 
other  pursuers  are  in  Uke  manner  barred  from  insisting  in  the 


conclusioiis  of  the  present  summons  :  Therefore,  refuse  the 
desire  of  the  reclaiming  petition,  and  adhere  to  the  Lord  Or- 
dinary's interlocutor  reclaimed  against ;  and  of  new  sustain  the 
defences,  recal  the  reasons  of  reduction,  assoilaie  the  defenders 
from  the  whole  eonclusiom  of  the  libel,  and  decern  :  Find  the 
pursuers  liable  to  the  defenders  in  expenses,  appoint  accounts 
thereof  to  be  given  in,  and  lemit  tbe  accounts,  when  lodged,  to 
the  Auditor  to  tax  tbe  same,  and  to  report.** 

The  pursuers  appealed,  pleading^  a  reversal — I.  Be- 
cause tlie  entail  1776  is  a  deed  effectual  to  preserve  tbe 
estates  therein  contained  to  thesubsititute  heirs,  against 
the  subseq  uen  t  debts  and  deeds  of  General  Dickson ;  and 
the  appellants  have  a  sufficient  right  and  title  to  insist 
in   the  conclusions  of  tbe  present  action  for  setting 
aside  the  titles  of  the  respondents,  taken  in  violation 
of  that  deed — II.  Because  the  first  sale  to  Mr   Ca- 
ninffharae  was  in  contravention  of  the  entail   1776, 
and  is  not  protected   by  tbe  judicial  proceedings   in 
1784. — III.  Because  the  second  sale  to  Mr  Cuning- 
hame was  in  contravention  of  the  entail  1776,  and  is 
not  protected  by  res  judicaia,  in  respect  of  the  judg- 
ment pronounced  in  1786. — IV.  Bi^cause  the  sale  to 
Lord  Medwyn  was  in  manifest  violation  of  the  deed 
1776. — V-  Because,  supposing  the  Court  below   to 
have  decided  correctly  in  sustaining  the  objections  to 
the  appellants'  title  to  pursue  the  action,  or  any  other 
grounds  of  preliminary  defence,  it  could  not  compe- 
tently proceed  (o  decide   the  merits  of  the  cause  by 
repelling  the  reasons  of  reduction^   which,   by   the 
failure  of  the  title  to  insist  for  a  judgment  on  them, 
were  no  longer  matter  of  judicial  consideration.^-VI. 
Because  expenses  ought  not  to  have  been  awarded 
against  the  appellants. — VII.  Because  the  decree  pro- 
nounced, and  execution  given  for  those  expenses,  were 
inconsistent  with  the  foresaid  order  of  this  Most  Ho- 
nourable House  of  the  iOth  April  1809.     Answered 
— I.  Mr  David  Dickson,  the  leading  pursuer   in  the 
original  action,  and  the  leading  appellant,  having  held 
and  possessed  the  lands  of  Kilbucho  under  a  title  im- 
porting a  contravention  of  the  old   entail  of  1776,  is 
barred  from  pursuing  the  present  action  of  redaction. 
By  his  possession  of  the  remaining  lands  of  Kilbucho, 
he  has  homologated  the  prior  sales,  and  in  this  respect 
also  he  is  barred  from  insisting  in  the  present  action. 
And  if  it  be  incompetent  Io  David  Dickson  to  insist 
in  the  conclusions  of  this  action,  they  cannot  be  insist- 
ed in  at  the  instance  of  the  other  pursuers  ;  because 
the  sole  object  of  the  action  is  to  have   it  declared, 
that  David  Dickson,  in  the  first  instance,   is  entitled 
to  possess  and  enjoy  the  lands  and  estate  which  he  is 
attempting  to  evict  from  the  respondent. — II.  The 
entail  of  1809  being  the  standing  investiture   of  the 
estate  of  Kilbucho,  and  having  been   recognised  aa 
such  by  a  final  judgment  of  tbe  House  of  Lords,  and 
being  totally  inconsistent  with  the  tailzied  investiture 
of  1776,  the  investiture  of  1776  roust  be  held  as  hav- 
ing been  annihilated,  and  cannot  be  founded  upon  as 
an  effectual  and  subsisting  entail. — III.  The  respon- 
dent's father  having  purchased,  at  a  public  sale,  the 
lands  of  Mitchellhill,  &C.,  which  were  exposed  under 
a  warrant  of  the  Court  of  Session,  granted  in  con« 
formity  with  the  powers  conferred  by  the  entail  itself, 
acquired  a  good  and  unexceptionable  right  and  title 
to  these  lands.  ^  IV.  The  purchase  of  the  lands  of 
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Parkgatestone  is  altogether  free  from  challenge,  the 
TaliditjT  of  the  sale  to  the  respondent's  father  having 
been  ascertained  bj  a  decree  of  ~the  Conrt  of  Session 
inforoconienUoso.  It  is  therefore  tea  judicata^  that 
the  sale  was  e£Fectimt ;  and  the  jadgment  hating  be- 
come final,  it  is  now  too  Tate,  at  the  distance  of  nearly 
40  years,  to  call  its  validity  in  questioa. — V.  The  en- 
tail of  1776  having  been  a  gratoitous  deed,  which 
Wilham  Dickson  was  under  no  obligatinn  toexeente^ 
it  was  from  the  beginnrnr  ineffectoal  to  protect  his 
estate  against  his  onerous  deeds  and  obligations,  and 
could  afford  no  title  to  the  substitutes  to  set  aside  the 
onerous  traniiactions  of  William  Dickson. 

On  the  4th  April  18S1,  the  Lord  Chancellor  threw 
out  some  views  oa  the  ease,  and  proposed  that  judg- 
ment should  be  postponed  till  after  the  holidays,  that 
he  might  have  an  opportunity  of  fully  considering  the 
Sbeucban  case.  Thereafter,  on  the  Slst  October,  his 
Lordship  delivered  the  following  opinion : — 

Lord  Chttncellor. — My  Lords,  this  case  of  Dickson  r.  Cu- 
ningfaaroe  is  one  of  the  utmost  importanee,  and  of  the  most  con- 
&ideiabie  anxiety,  which  I  have  ever  been  called  upon  to  advise 
yoar  Lordships  upon,  since  I  have  bad  the  bonour  of  holding  my 
present  situation.  It  is  not  that  I  have  formed  an  opinion  upon 
that  sabject  with  any  great  hesitation,  or  that  I  have  found  my 
war  towards  the  attaining  that  opinion,  beset  with  any  consi- 
derable difficalties  ;  hot  it  is  because  the  opinion  I  have  formed, 
so  far  as  it  goes  to  sanction  the  judgment  of  the  Court  below, 
may,  at  first  sight,  without  doe  explanation,  and  without  proper 
consideration  of  tbe  particular  grounds  whereupon  it  stands,  ap- 
pear  to  shake.  In  some  degree,  one  of  the  most  important  deci- 
sions that  ever  was  pronounced  in  this  Court  of  appellate  jurisdic- 
tion in  any  case  of  Scotch  law.  The  case  to  which  I  allude  is  com- 
monly kno^vuby  the  name  of  the  Sheuchan  case,  a  case  which  was 
decided  upon  the  most  deliberate  consideration ;  and  I  must 
say,  I  should,  indeed,  have  taken  a  very  long  time  to  make  up 
my  mind,  to  advise  your  Lordships  to  do  any  thing  that  could 
tbrow  any  discredit  upon  that  very  important  decision  ; — I 
should,  indeed,  have  hesitated  much,  and  should  have  found  the 
path,  hy  which  I  should  have  arrived  at  any  such  conclusion, 
beset  by  almost  insuperable  difficulties ;  and  I  should  have  been 
very  far,  indeed,  from  stating  to  your  Lordships  that  I  had  not 
a  great  hesitation  in  making  up  my  mind  so  to  advise  your 
Lordships,  if  the  result  of  that  deliberation  on  the  point  at 
which  I  have  arrived,  after  travelling  over  that  path,  had  led  me 
to  question  the  soundness  of  the  principles  on  which  the  Sheu- 
chan case  was  decided.  It  therefore,  as  I  have  already  stated  to 
^our  Lordships,  becomes  neceasary  at  present,  and  the  only  task, 
mdeed,  which  now  devolves  upon  me,  is  to  satisfy  your  Lordships, 
as  I  have  satisfied  myself^  that  the  Court  below  might  well  de- 
cide tbe  case  in  question  as  they  have  decided  it,  and  that  J  may 
well  advise  your  Lordships  to  affirm  that  judgment  without  in 
the  slightest  degree  affecting  the  law  as  determined  in  the  case 
of  Sheuchan.  It  will  be  unnecessary  for  me,  I  apprehend,  to 
preface  the  opinion  I  am  about  to  deliver  to  your  Lordships,  by 
any  minute  statement  of  the  facts  and  circumstances  of  this 
case,  because  agreeing  with  the  judgment  below,  I  shall  not 
argue  tbe  case  at  large,  but  shall  confine  myself  exclusively,  in 
pursuance  of  that  I  have  already  laid  down,  to  indicating  where- 
in this  case  differs  from  the  Sheuchan  case,  in  order  that  the 
affirmance  of  this  decision  may  not  for  a  moment  be  supposed  to 
^hakethat;  and  in  shewing  the  grounds  of  difference,  I  think 
I  shall  be  enabled  to  state  enough  of  the  facts  of  this  case  very 
shortly,  to  lead  to  the  decision  I  have  come  to.  I  perhaps  shaU 
not  be  happy  enough  to  agree,  in  alT  respects,  with  the  judgment  of 
the  learned  Judges  in  tbe  Court  below;  but,  at  all  eventF,  I  come 
to  the  same  conclusion  with  them ;  and  by  that  conclusion  the 
result  of  my  judgment  leaves  the  Sheuchan  case  rather  supported 
than  disaffirmed  The  question  here  is,  as  in  the  Sheuchan 
<^ase,  generally  speaking,  how  far  the  person  in  po.ssrssion,  and 
the  owner  of  an  estate  in  Scotland,  can  so  deal  with  an  estate 


as  to  tie  up  himself,  and  to  defeat  the  claims  of  subsequent  cre- 
ditors, by  any  deed  in  the  nature  of  an  entail?  It  is  to  the  dif- 
ferent forms  in  which  that  general  question  may  be  put,  and  the 
different  circumstances  in  which  it  may  arise,  ulone,  that  I  am 
now  to  call  your  Lordships*  attention  ;  becHu.sc  the  other  objec- 
tions, with  respect  to  the  title  to  pursue,  the  res  judicata,  and  so 
on,  I  Ao  not  touch  upon.  This  being  tbe  important  ground, 
and  this  being  the  ground  on  which  1  cannot  altogether  agree 
with  some  of  the  Judges  in  the  Court  belojy,  it  becomes  neces- 
sary for  me,  in  protection  of  the  decision  of  this  House,  to  state 
my  oj)inion  at  somewhat  greater  length  than  I  am  used  to  do. 
My  Lords,  if  I  were  to  judge  from  what  I  see  in  print,  I  should 
ccrtHinly  have  been  dii^posed  to  say,  thHt  the  learned  Judges  in 
the  Court  of  Session  still  adhered  to  the  opinion  which  they 
maintained  when  the  Sheuchan  case  came  before  this  House# 
I  should  say,  though  that  is  not  very  precisely  or  definitely  in- 
dicated in  (be  judgment,  yet,  at  the  same  time,  when  I  find  so 
many  of  the  learned  Judges  pf  the  Second  Di\nsion  (for  there 
appears  to  have  been  very  considerable  difference  between  the 
Judges  of  the  two  Divisions,)  using  the  expressions  which  they 
do,  1  should  have  said,  that  they  yielded  a  reluctant  assent  to 
that  judgment.  When  I  look  to  what  the  Judges  of  the  Second 
Division  say,  respecting  the  gp*eat  and  important  feature  of  the 
case,  namely,  whether  it  is  an  onerous  or  gratuitous  deed?  and 
when  I  find  those  learned  Judges,  all  with  one  voice,  saying, 
that  it  is  clearly  an  onerous  deed  ;  and  when  I  find  that,  notwith- 
standing, this  being  an  onerous  deed,  they  hold  that  it  is  incom- 
petent to  exclude  tbe  diligence  of  subsequent  creditors,  it  seems 
fo  me  a  little  difficult  to  tuke  both  of  those  propositions — both  of 
those  results  together,  and  to  allow  them  both  to  stand,  and  the 
judgment,  which  was  the  fruit  of  both,  to  stand,  while  the 
Sheuchan  case  remains  unrepealed ;  because  that  is  as  much  as 
to  say,  that  be  the  entail  ever  so  onerous,  be  it  ever  so  little  a  gra- 
tuitous  disposition,  an  onerous  deed,  duly  recorded,  according  to 
the  provision  of  the  Act  of  1685,  has  no  power  to  tie  up, 
against  contracting  debts  de  futuro^  the  institute,  or  perscm  to 
whom  tbe  fee  is  conveyed,  by  the  force  of  the  provisions  of  that 
deed ;  and  that,  my  Lords,  is  a  proposition  which  I  cannot  go  so 
far  as  to  maintain,  if  I  hold,  as  I  am  determined  to  hold,  till  an 
Act  of  Parliament  directs  me  to  the  contrary^  lo  the  Sheuchan 
case.  Now,  my  Lords,  that  the  Judges  of  the  Court  in  Scot- 
land have  hankered  after  the  establishment  of  the  doctrine  they 
bad  laid  down,  previous  to  the  Sheuchan  case  being  decided,  I 
cannot  entertain  a  doubt,  for  the  reason  I  have  now  given ;  but 
this  opinion  of  mine  is  very  strongly  confirmed  by  the  treat- 
ment which  I  find  was  given  by  those  very  learned  persons  in 
the  Court  below,  to  the  decision  pronounced  by  your  Lordships, 
at  least  to  a  remit  by  your  Lordships,  in  that  very  Sheuchan 
citse,  after  a  very  plain  indication  of  the  opinion  of  this  House 
had  been  flung  out  by  a  noble  and  learned  Lord,  a  member  of 
this  House, — ^it  certainly  did  so  happen,  that,  when  that  went  to 
the  Court  below,  the  Judges  remained  pretty  nearly  of  the  same 
opinion  which  they  had  held  before,  which  I  do  not  blame,  nor 
do  I  commend — but  I  state  it  as  a  fact  My  Lord  Justice- 
,  Clerk  says — "  It  is  quite  clear  that,  on  attending  to  the  terms 
of  the  entail,  or  rather  of  the  contract  of  marriage,  and  deed  of 
entail  therein  contained,  between  Mr  Vans  and  Mr  Agnew,  in 
1 757,  that  deed  cannot  be  countenanced  for  one  moment,  so  as 
to  deprive  the  creditors  of  their  right  of  proceeding  against  tbe 
estate  of  Barnbarrocfa.  On  looking  at  the  terms  of  the  deed, 
though  it  is  a  mutual  entail,  and  though  there  is,  in  regard  to 
Mr  Vans,  the  introduction  of  the  word  sale  in  that  part  of  the 
deed,  it  is  clear  there  is  no  foundation  for  the  argument,  that 
the  estate  had  been  purchased  by  Mr  Agnew,  or  that  it  is  to  be 
held  as  an  acquisition  by  him ;  for  even,  with  regard  to  the 
word  "  sell,"  Mr  Vans  "  sells,"  &c.,  to  himself,  and  the  heirs 
called  to  the  succession — I  can  pay  no  attention  to  such  an 
argument,  in  reference  to  the  creditors.  By  no  contrivance 
whatever,  even  if  it  were  deliberately  intended  to  contrive  a 
mutual  contract  for  that  purpose,  could  this  gentleman*s  estate 
be  withdrawn  from  the  claims  of  his  lawful  creditors.  This  is 
a  propoiiition  requiring  no  argument,  as  it  is  supported  by  the 
whole  law  of  Scotland.  Looking  at  the  state  of  his  affairs, 
there  were  large  debts  owing  by  him  at  tbe  time.  Though  the 
operation  of  recording  the  deed  of  entail  was  immediately  car- 
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ried  tbroug^h,  vet,  down  to  )  775,  there  was  no  alteration  in  the 
titles  of  Mr  vans,  but  be  just  continued  as  the  fiar  of  the  es- 
tate. Then  came  the  proceedings  in  this  Court  in  17M,  and 
the  question  was,  whether  the  entail  could  be  set  aside  ?  The 
C'Ourt  found  that  it  could  not  be  set  aside ;  but  that  is  qualified 
with  the  finding,  that  the  estate  continued  afTectable  bv  all  the 
debts  due  by  him,  and,  of  course,  with  the  interest.  The  only 
question  that  remained  was  the  amount  of  the  debts.  These 
debts  were  made  otlt  in  a  satisfactory  manner,  and  at  last  an 
Act  of  Pariiament  was  obtained,  which  comes  more  properly 
to  be  considered  in  the  other  case.  But  as  to  the  main  ques- 
tion here — as  to  the  powers  of  this  party  to  withdraw  his  estate 
from  his  creditors  by  the  deed  of  entail — I  have  no  doubt.** 
Then  he  proceeds  to  argue  to  that  effect.  Then,  in  concluding, 
his  Lordship  says — **  I  am  for  pronouncing  a  judgment  now,  in 
ipsissimit  terminii  of  the  former  judgment,  especially  when  we 
recollect  how  the  case  was  conducted  ;  it  was,  at  least,  as  well 
argued  and  determined  as  it  can  be  now  by  the  greatest  abilities 
that  ever  sat  on  this  bench.**  Then  we  have  my  Lord  Robert- 
song's  opinion — a  very  learned  opinion — the  opinion  of  a  great 
lawyer, — the  opinion  of  a  great  Judge,  and  of  whom  I  shall  have 
occasion  to  speak  a  word  more  in  a  subsequent  part  of  my  ob- 
servations. Upon  the  whole,  he  repels  the  defences,  but  it  is 
upon  the  ground  that  the  irritant  and  resolutive  clauses  are  not 
sufficient  to  tie  up  the  parties*  hands.  That  is  perfectly  a  diffe- 
rent ground  from  the  one  on  which  the  rest  ot  the  Court  de- 
cided,— ^it  is  a  perfectly  different  ground  from  that  which  the 
ultimate  decision  of  this  House  negatived,  and  may  stand  with 
the  decision  of  this  House ;  for  the  proposition,  the  contrary  of 
which  was  pronounced  by  this  House,  was,  that  by  no  irritant 
and  resolutive  clauses,  however  artificially  framed — however 
strictly,  according  to  the  act  of  entail  in  Scotland,  and  the 
practice  of  conveyancers  there, — that  by  no  surh  means  could  a 
person  take  ^o  himself  the  fee  by  an  onerous  deed,  so  as  to  ex- 
clude a  subsequent  creditor,  if,  indeed,  quod  voluii  nonficitf  as 
the  irritant  and  resolutive  clauses  were  not  sufficient,  the  defi- 
ciency was  not  in  the  power,  but  in  the  act  by  which  it  was 
sought  to  be  done ;  not  that  he  had  not  the  power  to  defeat  his 
subsequent  creditors,  but  that  the  means  he  had  taken  to  defeat 
his  creditors  failed  him.  Lord  Glenlee  comes  back  to  the 
Lord  Justice- Clerk*s  view  of  the  case :  *'  For  mv  own  share, 
it  is  inconceivable  to  me  how  any  one  can  doubt  the  propriety 
of  the  judgment  formerly  advanced  ;**  and  then  he  says — "  No 
such  thing  was  necessary  for  eiialding  him  to  tie  up  himself. 
There  is  a  great  extravagance  In  this  idea.  If  that  was  the  only 
argument  omiited  formerly,  I  am  not  surprised  that  it  was 
omitted ;  for  I  daresay  such  an  argument  never  occurred  to  mor- 
tal man  before.**  Now,  I  have  the  greatest  respect  for  that 
yery  learned  Judge,  to  whose  opinion  I  refer;  but  that  is  not 
consistent  with  the  fact.  The  proposition  may  be  right,  or  may 
be  wrong — all  mortal  men  moy  be  ^vrong — if  it  did  occur ;  but 
I  can  shew  vour  Lordships  that  there  are  very  great  lawyers  to 
whom  it  did  occur,  and  among  them,  one  of  the  greatest  writers 
in  Scotland,  whose  opinions  I  have  read,  and  whose  doctrine 
is  precisely  that  which  Lord  Glenlee  says  never  occurred  to^ 
mortal  man  before,  or  ever.  We  then  have  the  opinion  of  Lord 
Craigie :  "  I  am  entirely  of  the  same  opinion.  I  think,  not 
only  that  the  irritancy  was  not  properly  against  Mr  Vans,  but 
that  be  had  always  the  fee  of  this  estate;**  which,  it  must  be 
observed,  does  not  much  touch  the  question.  "  It  is  far  diffe- 
rent from  the  case  of  an  institute,  who  takes  it  qualified  from 
the  proprietor.  Mr  Vans  had  the  right  of  property,  and  it  was 
never  taken  from  him.'*  That  is  just  the  question  in  this  ques- 
tion,  whether  it  was  taken  from  lum  by  conveyance  to  himself 
and  his  wife,  for  a  valuable  consideration?  When,  therefore,  I 
find  so  great  a  lingering — an  adherence  on  the  part  of  the  learned 
Judges,  to  the  firet  decision  in  1784,  against  the  intimation  con- 
tained in  the  judgment  of  the  Court  of  Appeal  on  the  first 
branch  of  this  case,  that  fortifies  me  in  the  opinion  I  have  ex- 
pressed,  that  the  judgment  of  the  Court  below  in  this  case  is 
really  what  it  must  be  felt  to  be,  and,  in  my  belief,  was  all  but 
intended  to  te,  an  impeachment  of  the  authority  of  the  judgment 
of  this  House  in  the  Sheuchan  case.  I  have  tried  all  I  can  to 
avoid  arriviig  at  this  conclusion.  I  have  strained  every 
point,  so  far  as  I  could,  consiitently  with  a  due  regard  to 


the  truth  of  the  case,  and  I  have  done  so  on  account  of  my 
great  respect  both  for  the  Court  below,  (this  being  the  judgment 
of  the  Court  of  ultimate  appellate  jurisdiction,)  to  see  whe- 
ther I  could  discover  that  the  learned  Judges  pronounced  this 
decision,  having  a  due  regard  to  the  authority  of  the  Sheuchan 
case ;  but  although,  in  express  words,  they  do  not  set  it  aside, 
I  cannot  discover  that  it  was  possible  for  them  to  have  rested 
the  present  judgment  upon  the  grounds  whereupon  they  hare 
rested  it,  and  to  have  felt  all  along  that  they  were  not  impeach- 
ing the  decision  of  that  case ;  and  sure  I  am,  my  Lords  (and  this 
is  what  gives  me  anxiety  upon  this,  and  induces  m^,  more  at 
length  than  I  should  other^-ise  have  done,  to  give  my  reasons 
for  affirming),  that  if  I  simply,  according  to  the  practice,  moved 
an  affirmance,  without  any  reference  to  the  Sheuchan  case,  that 
case  would  probably,  next  year,  in  the  Court  below,  be  deprived 
of  the  authority  to  which  it  is  clearly  entitled,  from  the  great 
learning,  the  extraordinary  sagacity,  and  the  uncommon  and  ne- 
ver-surpassed stretch  of  mind  brought  to  bear  upon  it,  as  it  was 
on  almost  every  case,  for  many  years  during  the  time  that  Lord 
Eldon  and   Lord   Redesdale  assisted  your  Lordships  in  this 
House.     My  Lords,  this  brings  me  to  say  one  word  more  upon 
the  Sheuchan  case,  upon  its  own  merits.     I  find  it  stated  in  the 
able  argument  in  the  respondent's  case : — "  The  respondent  is 
sensible  of  the  difficulty  which  he  has  to  contend  with,  in  main- 
taining this  last  plea,  in  consequence  of  the  judgment  of  this 
Most  Honourable  House,' in  the  well  known  case  of  Sheuchan  ; 
and  while  he  regards,  with  the  most  unfeigned  respect,  a  judg- 
ment pronounced  in  the  highest  Court  of  Judicature,  be,  at  the 
same  time,  with  the  utmost  deference,  trusts,  that  if  it  can  be 
she^KTi  to  be  at  variance  with  those  principles  of  law  which  had 
been  long  considered  settled  in   Scotland,  your  Lordships  will 
not  regret  that  an  opportunity  has  occurred  for  its  reconsidiTs- 
tion,*' — the  effect  of  which  is  this,  that  though  it  is  onerous  (and 
they  cannot  maintain  that  it  is  gratuitous,)  yet  admitting  that  it 
is  onerous,  they  have  a  right  to  a  judgment  here,  affirming  the 
judgment  below.    Now,  I  perfectly  agree  with  the  learned  coun- 
sel, when  he  says  that ;  and  I  feel  no  doubt  that  he  is  sensible  of 
the  difficulty  he  has  to  contend  with  in  maintaining  this  la&t 
plea,  in  consequence  of  the  judgment  of  this  house  in  the  well 
known  case  of  Sheuchan :  and  he  does  not  evade  the  point ;  he 
takes  the  bull  by  the  bonis,  as  it  is  said,  '*  and  while  he  regards, 
with  the  most  unfeigned  respect,  a  judgment  pronounced  in  the 
highest  Court  of  Judicature,  he,  at  the  same  time,  with  the  ut- 
most deference,  trusts,  that  if  it  can  be  shewn  io  be  at  variance 
with  those  principles  of  law  which  had  been  long  considered 
settled  in  Scotland,  your  Lordships  will  not  regret  that  an  op- 
portunitv  has  occurred  for  its  reconsideration,'* — and  then,  cer- 
tainly, they  state,  that  Mr  Erskine  says,  that  a  judgment  of  this 
House  is. not  an   Act  of  Parliament — ^that  it  is  not;  that  your 
Lordships,  in  deciding  appeals,  act  in  the  character  of  Judges, 
and  not  of  lawgivers  ;  that  the   House  of  Lords,  in  the  same 
manner  as  a  C)ourt  of  law,  deals  but  with  the  case,  and  that  it 
cannot  introduce  any  rules  binding  upon  itself  in  another  case. 
My  Lords,  I  take  that  proposition  to  be  admissible  only  with  a 
qualification.     The  decision  of  this  House  is  not  of  such  bind- 
ing force  any  more  than  that  of  the  Court  below,  as  to  preclude 
the  House,  in  a  case  of  precisely  the  same  kind,  between  diffe- 
rent parties,  taking  a  different  view  of  the  law,  or  of  the  infer- 
ence, in  point  of  fact,  to  which  particular  circumstances  may  lead. 
I  suppose  a  case  to  arise  between  A.  and  B.,  and  that  case  to 
be  decided,  and  then  a  case  to  arise  between  C.  and  D.  of  pre- 
ciselv  the  same  nature — there  is  no  doubt  that  the  result  of  the 
consideration  of  the  facts  in  the  second  case,  the  conclusion  of 
fact  might  be  different,  and  that,  on  the  question  of  fact,  the 
Court  might  come  to  another  result.     'Jake  a  cose  as  to  the 
rights  between  two  persons,  A.  and  B.,  standing  in  the  relation 
of  principal  and  agent,  and  that  then  a  case  arises  between  C. 
and  D., — that  the  selfsame  facts  are  presented,  or  only  var\ii)g 
in  some  very  minute  particulars,  there  ia  no  doubt  that  the 
Court  which  had  decided,  as  between  A.  and  B.,  that  agenry 
was  not  established,  might,  as  between  C.  and  D.,  come  to  a  dif- 
ferent conclusion,  affirming  the  agency  which  they  bad  denied 
before  upon  the  same  facts ;  and,  secondly,  they  might  come  to 
a  different  result  in  point  of  law,  with  respect  to  the  obligations 
attaching  upon  agency.     That  is  perfectly  true,  no  doubt,  but, 
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nerertheless,  it  is  not  correct  to  lay  down,  as  a  general  rule,  that 
a  decision  of  thia  House,  on  a  matter  presented  to  it  in  its  appel- 
late character,  is  not  binding  upon  it  The  House  is  not  bound 
by  it  as  bj  a  law,  but  it  is  its  endeavour,  as  it  is  its  duty,  to  de- 
cide consistently  with  it,  as  it  is  the  endeavour  and  the  duty  of 
every  Court  to  adhere  to  the  same  principles  which  it  has  before 
laid  down^to  Ikvour  rather  than  to  exclude  that  which  has  been 
established,  and  by  a  general  course  of  decision  to  preserve  an 
uniformity  of  decision  ;  for  it  is  certainly  highly  to  be  deprecated, 
that  on  the  same  facts,  conclusions  should  be  drawn  by  the 
bojiie  Cuurt  one  day,  and  a  different  conclusion  to-morrow.  If 
an  error  has  been  committed — if  a  blip  has  been  made — ^if  a  plain 
oversight  has  happened — ^if  in  any  way  a  mistake,  either  in  con- 
clusion of  fact,  or  inference  of  law,  has  been  made,  God  forbid 
that  this  Court,  any  more  than  any  other,  should  not  be  open  to 
the  reconsideration  of  the  case,  and  if  manifest  error  has  been 
committed,  to  the  setting  it  right  I  do  not  hold  the  maxim  com' 
munis  error facit  Jus^  but  until  it  shall  be  shewn  to  be  clearer 
than  day-light  that  error  has  been  committed  in  a  decision 
which  has  been  made,  especially  where  time  has  elapsed,  under 
the  impression  that  a  certain  rule  of  law  prevailed,  and  where  a 
certain  legal  principle  has  been  sanctioned  by  the  decision  of  a 
i3ourt  of  competent  authority,  and  parties  have  acted  upon  the 
faith  of  that  being  right,  and  property  has  been  invested,  and 
rights  have  been  dealt  with,  on  the  presumption  of  that  being 
law,  it  is  clear  that  it  would  be  wrong,  to  undo  all  which  had 
been  done  during  that  interval,  for  the  purpose  of  reverting  to  a 
technical  nicety  and  accuracy  of  decision.  It  might  be  a  great 
deal  more  mischievous,  to  regain  the  position  wluch  had  been 
lost,  than  to  insist  on  the  rule  laid  down,  though  erroneously; 
and  upon  this  principle,  it  was  distinctly  laid  down  by  Lord  Mans  • 
field,  in  a  well  known  case  in  the  Court  of  King's  Bench — that  if 
conveyancers  bad  for  a  great  many  years,  understood  that  which 
was  dnwn  into  question,  to  be  the  law,  it  would  be  better  that 
it  should  remain,  even  although  somewhat  in  error,  if  it  was 
coosidefed  to  be  a  settled  rule  of  law,  and  not  to  be  shaken,  for 
the  purpose  of  making  it  better  than  it  had  been.  So  much, 
ray  Lonis,  with  respect  to  the  authority  of  the  decision,  barely 
as  a  decision ;  but  I  have  said,  if  there  should  appear  to  be  a 
manifest  error,  the  setting  that  right  could  not  be  attended  with 
any  great  evil.  Under  such  circumstances,  it  is  fit  the  rase 
should  be  reconsidered,  and  the  former  decision,  which  had  been 
of  binding  force  rectified  ;  but,  my  Lords,  having  well  knowu 
the  Sheuchan  case  formerly — having  assisted  in  arguing  cases 
which  were  affected  by  it — having  assisted  in  advising  on  cases 
in  which  the  authority  of  that  case  came  in  question,  and  having 
since  given  it  more  consideration — having  thorough!  v  investigat- 
ed the  particulars  of  that  case,  and  the  grounds  of  decision  in 
which  the  Court  here  differed  from  the  Court  below — I  am 
clearly  of  opinion  that  that  ease  is  not  more  to  be  respected,  from 
a  consideration  of  the  very  learned  persons  who  advised  your 
Lordships  at  the  time  upon  it,  than  it  is  to  be  respected  for  the 
reasons  m  my  judgment — ^the  irrefragable  reasons  of  Scotch  law, 
distinctly  Scotch  hiw— the  purely  technical  reasons,  as  well  as 
the  general  reasons  and  principles  on  which  my  learned  prede- 
cessors rested  it  My  Lords,  I  have  read  most  carefully  the 
judgment  pronounced  by  my  Lord  Eldon  in  that  case,  in  which, 
after  a  most  elaborate  discussion  of  the  facts  of  the  case,  and  the 
attention  plainly  given  by  him  with  that  degree  of  accuracy  and 
elaboration,  if  I  mav  so  speak,  with  which  he  attended  to  the 
most  minute  as  well  as  the  most  striking  facts  of  every  case,  in 
proceeding  to  give  his  judgment.  He  prefaced  that  judgment, 
by  a  reference  to  the  very  valuable  authorities  of  the  great 
Scotch  lawyers,  who  had  assisted  in  framing  the  Agnew  and 
Vans  settlement,  the  mutual  entails  by  them  settled,  and  the 
opinions  of  those  learned  persons,  which  happily  are  preserved. 
Plow,  my  Lords,  the  opinion  of  a  counsel,  even  if  he  afterwards 
ascends  the  bench,  I  admit  not  to  be  a  competent  mode  of  ob- 
taining the  law  of  the  country.  It  perhaps  may  be  a  little  less 
objectionable,  when  we  are  dealing  with  the  law  of  a  foreign 
country,  to  have  recourse  to  such  matters ;  but  Lord  Eldon,  hav- 
ing fortified  himself  with  those  opinions,  did  not  rest  upon  them. 
I  sboald  have  felt,  perhaps,  some  objection  to  opening  the  door 
to  that  mode  of  ascertaining  the  law,  but  after  the  door  has  been 
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Opened  by  Lord  Eldon,  I  cannot  avoid  availing  myself  of  the 
information ;  and  I  find  the  decided  opinions  of  Sir  Ilay  Camp, 
bell,  possibly  Lord  Braxfield,  though  that  does  not  appear  quite 
so  clear,  certainly— Mr  Maclaurin,  afterwards  Lord  Dreghom, 
and  Mr  Crusbie,  one  of  the  most  able  and  learned  Scotch  law- 
yers, a  man  of  the  highest  uuthurity  in  tliose  mutters ;  and  not 
only  that  opinion  of  Mr  Maclaurin  and  Mr  Crosbie,  but  a  se- 
cond opinion,  upon  reconsideration ; — and,  first  of  all,  they  do 
shew  that  Lord  Eldon  did  not  introduce  a  great  innovation  into 
the  Scotch  law,  in  differing  from  the  Judges  who  decided  in 
1784s  and  afterwards  in  18*24  adhered  to  that  opinion.     Even, 
independent  of  the  judgment  I  have  adverted  to  of  the  Court,  I 
certainly  must  at  once  deny  the  proposition,  that  he,  adhering 
to  his  own  opinion,  and  negativing  their's,  differed  from  all  the 
Scotch  lawyers,  and  proceeded  without  any  Scotch  authority. 
There  has  been  no  judgment  on  real  property  ever  pronounced 
by  this  House,  which  appears  to  me  le&s  open  to  the  imputation 
of  having  been  either  a  rash  and  ill-advised  judgment,  or  a  judg- 
ment on  Scotch  law,  proceeding  on  English  principles.  Any  im-, 
putation  which  I  remember  to  have  heard  cast  on  the  decision 
of  this  House  was  in  the  Queensberry  case,  which  I,  on  beUalf  of 
my  client,  when  at  the  Bar,  resisted,  but  which  decision,  not- 
^vithstanding  that   imputation  to  which  I,  for  on«J,  at  the  time 
thought  it  a  little  open,  has  been  maintained,  and  is  now  the 
prevailing  opinion  of  good   Scotch  lawyers.     But  this  case  is 
liable  to  no  such  imputation.    It  might  there  be  said,  that  the  to- 
tal difference  of  prineiplts  upon  which  a  Scutch  and  an  English 
esute,  were  held  by  an  institute  under  a  Scotch  entail,  and  a 
tenant  iu  tail  under  an   English  settlement,  that  those  funda^ 
mental  principles  of  the  Scotch  and  English  law  affecting  rights 
of  property,  being  not  only  so  different,  but  almost  wholly  op- 
posed,  our  English  lawyers  had,  in  the   Queensberry  case,  in* 
troduced  somewhat  of  the  English  principle,  but  the  judgment 
in  the  Sheuchan  case  stands  as  entirely  free  from  any  possibility 
of  such  suspicions,  as  if  there  were  no  such  country  as  England, 
and  no  such  system  of  jurisprudence  as  the  English,  as  entirely, 
as  if  the  Judge  who  recommended  its  adoption  hud  been  still 
in  Scotland,  and  had  never  crossed  the  Tweed,    Sir  Ilay  Camp- 
bell, a  great  authority  in  that  law,  arter>vards  President  for  so 
many  years  of  the  Court  of  Session,  seems  to  entertain  no  doubt 
whatever  on  that  transaction  :    He  first  says,  he  apprehended  it 
"  to  be  dear,  that  it  was  an  onerous  transaction,  which  neither 
party  could  afterwards  defeat,  except  by  mutual  consent.     By. 
the  clauses  of  limitation  recited  in  the  memorial,  I  apprehend, 
that  the  memorialist*!^  father,  that  is  John,  was  tied  up  from 
contracting  debts,  to  affect  either  the  estate  of  ^heuchan,  or  his 
own  original  estate  of  Barnbarroch,  as  the  clauses  expressly  re-, 
late  to  him,  as  well  as  to  the  heirs  after,  and  are  prohibitive,  irri- 
tant and  resolutive,  differing  certainly  from  Lord  Roberuon, 
who,  upon  that  ground,  appears  to  have  joined  with  the  other 
Judges  in  the  decision.     Such  debts,  therefore,  as  he  has  con- 
tracted posterior  to  the  executing  and  recording  of  the  settle- 
ment, will  not  affect  the  estate,  though,  as  to  prior  debu,  if 
there  be  any,  I  think  they  will  affect  the  lands  of  Barnbarroch  ; 
but  I  presume,  all  these  were  paid  off  by  the  ;£dOOO,  which  was 
then  aidvanced  to  him  by  his  father-in-law.*'    Messrs  Maclaurin 
and  Crosbie  go  into  the  matter  at  somewhat  greater  length  ;  and 
they  go  a  little  further.     Your  Lordships  perceive,  that  Sir  Ilay 
Campbell's  opinion  rests  upon  the  onerousness  of  the  entail ;  he 
only  says,  tbut  the  entail  being  onerous,  cannot  be  defeated,  ex-, 
cept  by  mutual  consent     I  shall  presently  remind  your  Lord- 
ships in  what  respect  those  circumstances  do  not  at  all  consist 
with  the  present  case ;  but  he  was  of  opinion,  that  such  being 
the  nature  of  the  transiiction,  he  could  validly  tie  himself  up. 
But  Messrs  Maclaurin  and  Crosbie  say,  whether  the  entail  was 
onerous  or  gratuitous,  does  not  appear  to  us  to  be  material ;  for 
there  was  nothing  to  hinder  Vans  to  convert  the  fee-^mple 
that  wa3  in  him  into  a  tailzied  fee — and  that  was  done  by  the  en- 
tail in  question.     In  their  subsequent  opinion  they  certainly  do 
not  go  quite  so  fiir  as  that;  they  rather  relv  upon  the  onerousness, 
and  they  also  make  many  remarks  upon  the  great  inconvenience, 
and  the  great  injustice,  that  must  result  from  so  large  a  proposi- 
tion as  their  first   opinion   might  seem  to   sanction.      Kow 
my   Lords,  as  it  is  fit  I  should  fairly  state  to  your  Lord- 
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ships    the    opinion    I   hold    upon    the   present  occasion,  the 
greater  or   less  degree  of  importance  of  which  I  must  leave 
to    your    Lurd.shijjs*  consideration,    I  can   see   no  warrant  in 
the    Scotch  law  authorities,  either  the  tfxt  writers,  to  whom 
Lord  Eldon  refers,  Stair,  Mackenzie  and    Russell,  or  the  de- 
cisions of  otler  cases — (I  am  talking  now  of  course  of  cases 
prior  to  the  Sheuchun  case  ;  for  I  am  dealing  with  the  grounds  of 
the  decision  in  that  cose) — I  see  no  warrant  from  any  of  those 
cases — no  authority,  nor  any  principle  arising  out  of  the  matter 
itself,  to  authorise  such  a  proposition  as  this,  that  the  owner  of 
a  Scotch  estate,  possessing  it  in  fee-simple,  can  do  any  act  of  this 
kind,  whereby  he  can,  without  consideration,  gratuitously,  volun- 
tarily,  and  wiibout  any  party  being  in  existence,  who  is  other- 
wise than  as  a  volunteer  with  respect  to  him — tie  it  up,  so  as  for 
the  future  to  hold  in  himself  the  apparent  ownership  of  that 
estate,  while  he  excludes  from  any  recourse  against  that  estate 
the  creditors  with  whom  he,  subsequently  to  that  act,  and  as  if 
dealing  with  the  property,  shall  contract  debts.     I  can  see  no 
warrant  in  the  Scotch  law  to  entitle  me  to  hold  with  those  learn- 
ed persons,  that  it  the  deed  was  done  gratuitously,  which  is  the 
proposition  they  have  laid  down,  without  any  onerous  considera- 
tion at  all  and  all  parties  claiming  under  him  being  volunteers, 
lie  can  thus  defeat  subsequent  creditors.     It  is  perfectly  true,  (I 
admit  to  those  learned  persons  whose  opinion  I  am  taking  the 
liberty,  with  great  humility,  to  sift) — it  is  perfectly  true,  there  are 
in  the  Scotch  law  two  records  provided  by  the  act  of  1685,  and 
by  registering  in  the  one  or  other  of  those,  the  one  of  which  was 
introduced  by  the  Act  of  Parliament,  and  the  other  existed  be- 
fore,  and  by  registering  the  title,  and  availing  himself  of  the  old 
record,  and  the  new  record  provided  by  that  act  (they  having 
effect,  and  being  intended  to  give  notice  to  all  men  what  he  has 
done)  he  could  validly  divest  himself  of  that  property  altogether — 
60  it  may  be  said  he  may  divest  himself  in  a  qualified  mode,  and 
continue  to  hold  that  power  which  he  reserves  to  himself,  though 
not  by  liferent.     I  do  not  conceive  that  it  signifies  whether  it 
is  by  liferent  or  in  fee  ;  but  if  he  may  hold  it  in  fee,  and  yet  be 
tied  up  from  contracting  debt,  so  that  those  with  whom  he  con- 
tracts debts  shall  have  no  recourse  ogainst  that  estate,  it  may  be 
said,  caveat  enipior,  it  was  his  own  fault  that  he  did  not  go  to  the 
register — he  might  have  seen  in  the  register  of  tailzies  that  this 
property  was  tied  up — that  this  man  was  not  safe  to  lend  money 
to  ;  and  that  the  estate  was  not  bis  to  borrow  upon.     But,  my 
Lords,  there  is  in  the  system  of  all  countries— there  is  even  in 
our  law,  this,  in  order  to  a  sale  being  binding,  it  is  so  much  a  matter 
of  course,  that  there  must  be  a  consideration  for  it.  and  that  all 
persons  are  prima  facie  excluded — clearly  the  creditors  are  not 
excluded — by  that  conveyance,  notwithstanding  the  sale  of  it 
was  B  gratuitous  transaction,  and  the  person  conveying  was  only 
a  volunteer.     It  cannot  stand  for  a  moment  against  onerous  cre- 
ditors, nevertheless,  a  man  had  as  just  a  right  to  bind  his  per- 
sonal assets  as  his  estate — that  is  the  only  difference  in  the  two 
cases.    In  the  one  case,  the  creditor  comes  in,  and  not  merely 
comes  in  on  the  ground  that  he  had  no  notice,  for  that,  it  might 
be  said,  is  not  the  case  in  fact,  but  on  this,  that  a  man  shall  not 
tie  himself  up  voluntarily,  and  without  consideration,  so  as  to 
frustmte  all  persons  who  may  afterwards  contract  with  him  upon 
the  consideration  of  his  possessing  that  property,   that  he  shall 
not  exclude  other  creditors.     It  may  be  said  that  the  deed  being 
registered,  it  is  their  own  fault,  but  no  Court  of  Justice  can 
sanction  such  a  principle ;  for  though  the  register  exists,  into 
which,  past  all  doubt,  a  roan  may  look,  and  though  it  is  stated  in 
the  second  opinion  of  Mr  Maclaurin  (and  it  is  a  singular  fact 
arising  out  of  this  Scotch  law),  that  bankers  are  in  use  to  have 
in  their  possession,  and  to  hang  up  for  a  constant  and  easy  re- 
ference,  lists  of  all  tailzied  estates,  in  order  to  see  under  what 
prohibitions  and  restrictions  persons  hold  their  property,  and  to 
take  care  not  to  lend  the'r  money  where  they  myy  incur  risk ; 
but  what  arc  poor  tradesmen  to  do,  who  see  a  man  in  the  pos- 
session of  property — tbcy  cannot  be  expecied  to  go,  every  time* 
they  receive  an  order  to  furnish  any  article  for  the  household,  to 
the  Register  Office; — every  little  dealing  of  that  kind  cannot  be 
suspended  till  they  send  to  Edinburgh  to  the  Record  Office,  to 
see  whether  it  is  safe  to  do  so  or  not ;  that  might  apply  to  per- 
sonal debts  rather— but  people  always  look  to  the  landed  estate, 
gs  ultimately  to  come  in  us  well  as  the  personal  estate.    It  is 


pretty  well  known  whether  a  man  is  heir  of  entail  or  not;  but  a 
man  would  be  able — if  the  law  was  such  as  Messrs  Mucluurin 
and  Crosbie  conceive — to  commit  very  great  frauds.  It  is  quite 
sufficient  for  me  to  say,  there  is  no  authority  i'or  that — it  is  quite 
sufficient  for  me  to  say,  this  is  not  now  meant  to  be  laid  down 
as  law ;  and  at  regards  the  Sheuchan  case,  that  net  only  no 
authority  whatever  is  given  to  this  proposition,  but  that  the 
greatest  pains  are  taken  throughout  the  decision  to  rest  it  upon 
the  circumstances  of  the  case.  I  do  not  mean  to  say  that  ii  is 
a  case  going  on  specialties — it  goes  on  the  broad  ground  of  that 
being  a  most  onerous  tiiinsaction.  It  is  not  necet«iiry  to  go  in- 
to Lord  Eldon's  observations  upon  that  subject,  in  which  again 
and  again  he  most  explicidy  refers  to  that,  **  that  whoever  it 
be  that  drew  the  deed,  there  was  no  doubt  it  roust  be  taken  to 
be  onerous  ;'* — then  he  goes  on  to  state,  in  the  roost  anxious  man- 
ner, guarding  his  decision  over  and  over  again — **  I  have  a  very 
strong  conviction  that,  independently  of  that  statute  of  1685,  suck 
a  deed  as  this  (recollect.  My  Lords,  I  do  not  say  a  gratuitous 
deed,  but  such  a  deed  as  this),  proceeding  on  an  onerous  coiisidera- 
tion,  and  valuable  consideration,  not  a  mere  mutual  entail,  but 
proceeding  likewise  on  money  considerations,  is  competent  to 
bind  him  ;**  and  so  be  goes  on  throughout  but,  my  Lords,  instead 
of  referring  to  that,  I  will  refer  to  the  very  distinct,  and  I  think 
very  satisfactory,  statement  of  the  case  by  Lord  Robertson,  in 
one  of  the  most  able  and  lawyer-like  judgments  I  have  seen  in 
any  of  the  Courts.  He  sums  it  up  tbiis  :  "  In  these  circum- 
stances, I  consider  that  the  entail  is  strictly  onerous  ;*'  this,  I 
should  be  understood,  as  distinctly  speaking,  in  my  opinion,  the 
result  of  the  whole  case — **  first,  because  it  is  a  mutual  entail, 
and  each  entail  entererl  into  in  conhitleration  of  the  other.**  Now 
the  mutuality  of  the  entail  would  not  make  it  onerous ;  but  I 
agree  with  Lord  Eldon  in  the  passage  I  cited,  when  he  says, 
that  this  is  different  from  a  mere  mutual  entail — not  made  oner- 
ous, nor  depending  upon  the  mutuality  of  the  entail,  but  on  other 
grounds.  Lord  Robertson  puts  that  first :  "  gecondiv,  because 
from  the  preamble  which  I  have  read,  and  other  provisions,  it 
is  of  the  nature  of  a  contract  of  marriage ;"  and  so  says  my  Lord 
Justice-Clerk,  in  distinct  terms,  that  it  is  distinctly  in  the  nature 
of  a  contract  of  marriage  ;  and  so  certainlv  it  was— the  parties 
being  John  Vans  and  his  father-in -law,  Miss  Agnew*s  father, 
with  whom  he,  John  Vans  had  contracted  a  clandestine  mar- 
riage } — though  the  marriage  bad  been  contracted,  it  is  neverthe- 
less ill  the  nature  of  a  marriage-contract,  particularly  in  the  Scotch 
law,  which  distinctly  recognises  the  validity  of  postnuptial-con- 
tracts, and  it  is  not  the  less  entitled  to  be  considered  as  coming 
within  that  description,  than  the  contract  well  known  in  our 
law — namely,  a  contract  before  marriage,  proceeding  on  the  high- 
est consideration  known,  and  which  makes  the  act  of  the  parties 
to  it  most  binding,  namely  the  consideration  of  marriage,  the 
only  difference  being,  that  there  it  is  not  executed,  but  executory. 
The  provisions  of  the  Scotch  law  distinctly  recognised  the  high 
and  almost  paramount  nature  of  the  consideration  of  marriage, 
even  when  it  is  a  consideration  executed— when  it  is  a  postnup. 
tial  deed,  and  this  arising  out  of  circumstances,-«case»  oi  eland- 
destine  marriage  being  much  more  common  in  Scotland,  and  it 
being  a  highly  important  and  exigent  duty  in  such  cases,  to  pro- 
vide for  the  interests  both  of  the  woman  and  the  issue  of  the 
marriage ;— "  and  thirdly ^  it  is  onerous,  because  it  is  granted  in 
consideration  of  jCdU(X)  paid  by  Mr  Agiiew,'*— ihatis,  paid  to  .\:r 
Vans.  My  Lords,  that  is  a  most  material  part  of  the  case. 
There  is  not  only  a  mutual  entail — not  only  a  postuupiial  contract 
of  marriage,  which  it  distinctly  is — but  there  is  also  a  aum  of 
j£3UU0 — a  substantial  money  consideration — £'^Q0O  Sterling  paid 
by  the  one  of  the  entailers  to  the  other;  the  consideratiou  not 
being  merely  that  of  its  being  a  mutual  entail,  und  in  considera- 
tion  of  marriage,  but  their  being,  in  addition,  the  adequate  con- 
sideration of  i:j(X)0;  and  I  may  say,  (as  Sir  Hay  Campbell  ap- 
pears to  have  suspected,  when  he  gave  his  opinion )  jCdUUO,  in 
all  probability,  applied  to  extinguish  the  debts  affecting  the  pro* 
perty  before  that  time,  but  that  did  not  make  it  less  a  valuable 
consideration ;  for  what  can  be  more  important  than  for  the  man 
to  get  rid  of  the  burden  of  debts  hanging  over  bis  estate.  Lord 
tldon  uses  a  remarkable  expression,  lie  makes  an  observation 
very  well  worthy  of  corisideration— that,  independently  of  the  act 
of  1085,  such  a  deed  proceeding  on  an  onerous  consideration,  and 
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valuable  consideration,  would  bind  the  party.  I  cannot  roiiceive 
why  it  should  not.  W  iihout  the  help  of  the  Act  of  1 680,  it  is  per- 
tictly  clear  that  he  could  not  regularly,  and  by  valid  clauj-es, 
bind  as  against  singular  successors,  as  the  Scotch  law  is,  and  as 
the  Scutch  law  has  been  held  to  be  ;  but  that  a  man  can,  fur  a 
consideration— for  a  valuable  consideration — tie  up  hi?  property, 
so  that  it  shall  not  be  afiected  by  his  creditors,  appears  to  nie  a 
perfectly  self  evident  proposition.  It  is  a  proposition  applying 
not  only  to  Scotch  transaction,  but  to  English,  that  a  man  may 
tie  up  bis  property,  provided  he  does  it  for  money ;  fur  what  is  a 
Conveyance  but  for  money — what  is  a  mortgngt  but  doing  it  for 
money — shall  have  mortgaged  his  estate.  In  most  parts  of  Mng- 
Und  there  is  no  registration.  In  the  County  of  Middlesex  there 
is  a  Register  Office  very  similar  to  that  of  Scotch  estates,  and 
in  other  counties  there  may  shortly  be  also,  by  the  passing  of  the 
Registry  Bill,  now  under  the  consideration  of  the  Legislature. 
Wti«.t  would  be  the  difference  between  tying  an  estate  up  in  this 
way  and  tying  it  up  by  mortgage,  by  which  you  at  once  exclude 
fill  subsequent  mortgages,  when  it  is  registered  where  a  Register 
cii«-ts,  or  before  it  is  registered  in  our  counties — and  you  make 
all  other  creditors  come  in  as  junior  or  puisne  creditors.  Is'ow, 
v.hcn  I  have  said  there  is  the  consideration  of  marriage,  I  have 
a  further  observauon  to  make.  How  dearly  does  this  appear 
to  bt»  a  marriage-contract,  when  you  consider  another  peculiarity 
in  the  case,  which  does  not  ap|)ly  at  all  to  the  present.  There 
^If  Vans,  one  of  the  entailers,  on  whose  entail  the  question 
ar.jse,  entailed  upon  Agnew,  the  son-in-law,  and  his  wife.  It  was 
not  merely  npoii  Agnew  himself,  and  then  upon  a  series  of  heirs, 
but  upon  Agnew  and  his  wife,  and  the  longer  liver.  Now  I  do 
Hdt  mean  to  say  that  that  argues,  that  in  the  SLcuchan  ca<<e, 
%\hich  I  have  to  deal  with,  the  power  of  the  party  to  give  the 
«-^t4re  to  himself  in  life,  and  whom  failing,  to  a  sei'es  of  heirs, 
ir..ikes  any  difference;  because  IdD  not  think  the  mere  giving  to 
hi.n  and  his  wife  in  conjunct  fee,  and  to  the  longer  liver,  can  be 
taken  any  otherwise  than  a  gift  to  them,  conjunctly  as  fiars, 
and  the  survivor  as  sole  fiar.  You  cannot  make  a  distinction  in 
oonsequence  of  that.  If  it  were  possible  to  consider  the  Sheuchan 
<-ase  as  that  of  a  liferenter,  that  would  be  the  only  ground  on 
which  the  judgment  of  the  Court  could  rest,  admitting  the  oner- 
ousness of  the  transaction  on  the  one  hand,  but  denying  the 
power  of  the  party  to  take  a  fee  and  to  tie  it  up  during  his  in- 
rnmbency  ;  but  i  cannot  consider  the  Sheuchan  case  to  be  one  of 
liferent.  It  is  cl(*ar  that  the  two  parties  were  joiiit  fiars,  wiih  a 
K)le  fee  to  the  survivor,  and  he  took,  upon  the  decease  of  his 
wife.  The  Sheuchan  case  was  considered  to  be  distiitctly  de- 
cided on  the  ground  of  its  being  for  an  onerous  consideMtion, 
such  as  that  mentioned  in  the  case ;  and  the  facts  I  have  advert- 
ed to  go  to  shew  that  the  estate  is  one  in  which,  against  all  sub- 
K-qucnt  creditors,  he  takes  a  fee — in  which  a  series  of  heirs  of 
d*.  «>ti nation  afterwards  take  fees  in  succession — tailzied  fees  ac- 
cording to  the  "^cotch  law  of  entail.  My  Lords,  I  have  felt  it 
to  be  necessary  for  me  to  comment  at  some  length  upon  the 
Sheuchan  case,  before  I  came  to  the  present,  because, oiltcivv-ise, 
the  coiisinteiicy  of  the  two  decisions  could  not  be  so  accurately 
seen ;  and  while  it  occurs  to  me,  I  would  mention  this  circum- 
stance. Some  doubt  appears  to  be  raised,  aivxa/a  quc%Uo,  ow  wh<ch 
I  have  not  much  to  say,  except  that  there  is  some  reference 
made  Co  the  English  law  upon  this  subject,  and  that  has  been 
o:ice  or  tvrice  broachc  :  upon  this  question.  It  does  not  at  all 
enter  into  my  consideration.  It  is  not  inaccurate,  however,  to 
•>Lite  that  attempts  were  made  at  one  time  in  England,  by  parties, 
to  create  perpetuities  by  covenants,  whereby  they  endeavoured 
to  tie  up  their  own  hand«,  and  the  hunds  of  their  own  successors, 
agninst  alienation.  Those  were  entirely  put  an  end  to  by  seve- 
ral solemn  decisions  of  the  Judges  in  Westminster  Hull.  Ic  was 
attempted  in  various  ways:  first  in  Corbct*s  case,  in  Coke's  1st 
Kt'port,  84 ;  and  there  it  was  provided  in  the  deed,  that  if  any 
of  the  parties  interested  under  it  should  do  any  act  concerning 
alienation,  by  which  an  estate-tail  should  be  bound  or  deter- 
mined, the  estate  of  the  person  so  doing  should  cca$^e,  and> 
the  estate  enure  to  the  next  succeeding  tenant,  as  if  the 
life  of  the  tenant  forfeiting  were  entirely  ended,  wbith  is 
very  like  an  irritant  and  resolutive  clause.  It  does  not  say,  if 
he  s>ball  alienate,  but  if  he  shall  try  to  alienate — it  makes  the 
act  void,  or  an  atteoopt  to  do  it,  and  create«  that  which  is. 


like  what  we  should  call,  in  the  Scotch  law,  an  irritant  and  re* 
solutive  clause.     That  was  very  much  considered  by  tLe  (  ourt, 
and  was  held  not  to  be  compettnt,  but  upon  a  ground  tiiet  waa 
consistent  with  the  nature  of  an  estate-tail;  for  an  est.te  tail  is 
first  given,  and  shall  not  be  defeated,  but  by  the  deat  1   of  the 
tenant  in  tail.     If  you  say  B.   shall  take,  as  if  A.  w  is   dci  '\ 
that  is  saying  nothing;  for  A.  being  dead,  does  not  d  feat  '  • 
estate  ; — it  is  only  if  he  dies  without  issue  of  bia   bo  ly,  tiat 
that  applies.     If  any  gentleman  wishes  to  study  this  sub    •  t  fur- 
ther, there  are  various  cases  in  which  this  is  well  known  to  have 
been     decided,  with  respect  to  estates-tail,  where  there  lave 
been  attempts  made,  from  the  time  of  Edward  the  Fourth  down- 
wards, but  which  have  been  defeated.     In  a  very  famous   case 
of  Toitaruni,  in  the  Year-book  in  12  Edward  lV.,it  was  held, 
that  such  a  provision  could  not  prevent  a  tenant  in  tail  suffering 
a  recovery ;  and  in   Sonclay's  cases,  in  9    Coke's  Reports,  the 
same  proposition  is  laid  down — in  Mildmay'&case,  in  6  Coke'a 
Reports,  and  in  many  others;  but  if  any  one  wishes  to  see  the 
whole  of  this  learning,  which  is  well  worth  the  while  of  a  stu- 
dent of  the  law,  he  will  find  the  whole  collected  together  in  tl  e 
celebrated  argument  of  Mr  Knowler,  in  a  case  in   the  f^rglish 
law,  'layloron  demise  of  Athgus  ».  Horde,  in  the  first  volume 
of  Burrow's  Reporis, — one  of  the  most  able  and  learned  argu- 
ments that   wj's  ever  made  at    any  bar,  and  which,  I  think, 
stands  unrlvaVcd  in  any  report  of  English  law.      Having  stepped 
aside  to  dispose  of  this,  I  shall  now  make  a   few  observations 
upon  thcpcculiaiities  of  this  case,  and   upon    the   grounds  on 
wliich  it  is  detennined,  and  in  respect  of  which  it  is  distinguish- 
able from  the  Sheuchan    case.      The   learned   Judges,  consoli- 
di^tii'g  several  questions  in  one,  in  the  passage  to  which    I  am 
about  to  refer,  in  the  answers  to  the  ninth,  tenth,  and  eleventh 
questions — **  Whether  the  entail  of  1776  was  an  onerous  deed? 
Whether  (supposing  it  onerous,  or  even  gratuitous)  it  was  ef- 
feciual  to  secure  the   estate  against   the  subsequent  acts  and 
deeds  of  the  late    General  Dickson  ? — and  if  so,  is  Mr  Cu- 
nirgham's  defence  against  the  conclusions  of  the  action,  in  re- 
gard to   the  land  comprehended  in  his  father's  purchase,  well- 
founded — first,  upon  the  plea  oi  rea  judicata ^  or  secondly,  upon 
the  merits  of  the  pix)ceed»Mgs  in  the  at  tion  in  1784  ?*' — The  learn- 
ed Judges  say — •'  We  unite  all  these  queries" — there  being  six 
Judges  who  sign  this — the  Lord   Justice-Clerk,  Lord  Pitmilly, 
Lord  C  nngletie.  Lord  Meadowbank.and  Lord  Mackenzie.  I  think 
Lord  Gleiilee  docs  not  paiiicularly  advert  to  this  : — *•  We  unite 
all  these  queries,  because  we  think  they  may  be  answered   at 
once;  we  think  that  the  deed  of  1776  was  bey«/nd  all  doubt  one- 
roifs.     None  of  the  Judges  entertained  doubts  of  its  OiJcrosityin 
MH^y    when    the    question    was    agitated,    whether    it     was 
effectual  or  not  ?     They  only  say  it   was  ineffectual,  because 
General    Dickson    entailed   the   estate   on   himself,  which,   in 
their  opinions,  ought  to  have   been  done  by  the  trustees,  and 
not  by  the  General."     My  Lords,  I  cannot  quite  separate  the 
effectual  nature  of  the  entail  from  the   question   of  onerosity; 
but  it  seems  the  ground  of   objection  was  taken  in  the  Court 
below,  that  it  should  have  been  executed,  not  by  himself,  but 
by   the  tfuslees.     Now,  my  Lords,  I  certainly  am  not  at  all 
able,  from  any  consideration  I  can  give  to  this  clpc,  to  arrive  at 
the  cone'u>ion  that  this  was  an  onerous  deed;  and  having  dwelt 
upon  the  particulais  of  the  Sheuchan  case,  and  which  shews  so 
maniieNtly  oneiousness,  I  come  to  the  arguing,  whether  there  is, 
in  the  foflowing  circumsiances,  any  thing  that  looks   parallel  to 
the  facts  in  that  case.     I<>  1 767,  John  Dickson,  the  uncle  of  the 
Get  eral,  and  the  brother  of  David,  the  father  ol  the   General, 
executed  a  trust  deed  for  the  n^anifest  purpose  of  excludinR  his 
brother,  David,  from  the  manigenieat  of  the  estate;  and  there 
were  other  purposes,  after  the  payment  of  certain  annuities,  tha 
trustees  were  to  grant  in  favour  of  William  Dickson— that  was 
the  General,  and  a  certain  chws  of  heirs.      In  1775,  the  trus- 
tees conveyed  the  estate  in  favour  of  the  General,  and  a  certain 
srries  of  heirs  described  by  the  next  deed  ;  and  that  was  the  same 
series  of  heirs  upon  whom,  afterv^'ards,  the  general  deed  of  177G 
limited  the  estate.     Now,  in  1 771,  disputes  having  arisen  in  the 
family,  at  the  head  of  which  David  Dickson  then  was,  from  the 
predecease  of  his  brother  John,  they  appear  to  have  come  to 
terms,  and  the  General,  and  David  his  father,  executed  a  deed 
of  submission  to  arbitration.     It  ajipcais  that   lh«  arbitrators 
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dealt  with  the  subject,  and  made  their  award,  as  we  should  call 
it — what  they  calladecreet-arbitral ;  and  by  that  decreet- arbitral 
they  commanded  the  General  to  execute  the  deed  of  entail  in 
question ;  and  in  consequence  of  that  decreet-arbitral  it  is   said 
he  executed  that  entail.      My  Lords,  I  pass  over  various  ob- 
jections that  are  raised  to  the  validity  of  the  submission,  and  the 
decree  t-arbitral.     It  appears  to  me,  that  any  thing  done  only  in 
virtue  of  that  award,  can  clearly  be  said  not  to  be  an  onerous 
transaction,  but  gratuitous ;  but  I  pass  that  by,  because  there  is  an 
objection  to  the  whole — which  appears  to  me  a  fatal  objection ; — 
neither  any  children,  nor  any  wife,  nor  any  trustees  for  the 
wife,  nor  any  relation  to  the  wife,  nor  any  party  whatever,  ex- 
cept William  the  son,  and  ^avid  the  father,  were  parties  to  the 
submission ; — there  was  no  party  except  David,  who  could  not 
compel  himself  to  execute  this  deed  ; — there  was  no  person  to 
bring  an  action  for  the  performance  of  the  award  here.     When 
David  and  William  were  making  a  family  arrangement,  for  the 
purpose  of  not  doing  it  themselves,  but  having  equal  men  to  de- 
cide among  them,  and  to  restore  peace  to  the  family,  for  any 
amicable  sort  of  domestic  arrangement — they  called  in  those  ar- 
biters ;  and  on  their  advice  William  executed  this  deed — for  I 
do  not  see  what  power  the  arbiters  bad  to  compel  this — I  do  not 
t>ee  any  submitting  parties  who  could  compel  this,  except  David 
himself;  and  supposing  David  had  a  right,  and  there  were  now 
in  the  field  the  representatives  of  David,  I  now  ask,  whether  it 
can  be  said  to  be  any  thing  further  than  a  mere  gratuitous  deed  ? 
what  right  had  they  ? — what  possible  right  had  David  against 
William,  or  against  William's  representatives,  except  what  Wil- 
liam chose  to  give  him  ?    William  is  the  subject  of  the  first  deed 
uf  John,  and  it  is  to  get  at  William  his  uncle,  the  father  orders 
the  trustees  to  denude  themselves — that  is,  to  divest  themselves 
by  a  conveyance   to  William — the  trustees  being  to  convey  to 
William; — Duvid  is  out  of  the  question.    Ue  has  no  right  given  in 
the  deed  executed,  other  than,  and  except  the  right  which   Wil- 
liam chooser  to  give  him.     But  the  deed  of  submission  to  exe- 
cute this  family  arrangement,  and  resttore  domestic  peace,  states 
as  the  motive,  some  new  title  on  which  David  could  insist ;  for 
that  is  a  most  materia]  consideration.    If  you  look  at  the  whole 
of  these  deeds  of  1767  and   J  775,  the  deed  by  John,  by  which 
John*s  trustees  obtained  the  estate,  and  the  deed  by  which  the 
trustees  denuded  in  favour  of  William,  they  are  not  charged 
with  any  prohibitory,  irritant  or  resolutive  cIhuscs — they  are 
simple  destinations  by  the  law  of  Scotland.     If  there  had  been  a 
valid  entail,  executed  by  the  son ;  or  even  if  the  trustees  had 
validly  executed  an  entail,  though  that  entail  might  have  been 
reduced,  the  matter  might  have  been  viewed  in  another  respect ; 
but  there  is  no  entail  created  by  the  deed  which  gave  the  trus- 
tees their  title — the  deed  of  J  767 — but  it  is  simply  that  they  shall 
denude  in  favour  of  William,  and  a  certain  series  of  heirs,  a 
perfectly  valid  disposition  to  William — a  perfectly  sufficient  ex- 
clusion of  David,  the  heir  of  law — a  perfectly  legitimate  and 
complete  title  to  William  to  take  the  estate,  when  the  purposes 
of  the  trust  should  have  been  fulfilled,  but  no  title  to  the  series 
of  unborn  heirs  ;  for  that  could  be  created  only  by  an  introduc- 
tion of  clauses  prohibitory,  irritant  and  resolutive,  and  no  such 
clauses  uffect  them ;  therefore,  the  submii^sion,  my  LfOrds,  would 
be  of  no  value.    If  we  are  to  pass  over  the  great  difficulty  of  the 
tnistees  being  no  parties— if  we  are  to  pass  over  the  great  diffi- 
culty  of  there  being  no  substitutes  in  the  field — if  we  are  to  pass 
over  the  great  difficulty  of  the  decreet-arbitral  being  on  matters 
not  submitted  to  by  any  competent  parties,  and  the  complainant 
being  sued  by  no  competent  parties,  it  still  resolves  it.-<clf  into 

a  deed  of  a  perfectly  different  description  from  an  onerous  deed 

namely,  a  submission  ;  for  that  was  the  origin  of  the  authority  on 
arbitration  and  submisf^ion  by  a  volunteer,  and,  therefore,  the 
question  comes  back  to  this — If  you  say  that  the  entail  in  ques- 
tion was  not  gratuitous  but  onerous,  the  question  is,  What  made 
It  onerous  ?  If  it  is  said  the  decreet  arbitral ;  What  made  the 
decreet-arbitral  necessary  ?  If  you  say  the  submission ;  What 
made  the  submission  neccssaiy?  Therefore,  when  I  look  into 
these  matters— uljen  I  look  into  these  transactions,  which  are 
referred  to  as  proving  onerousness — if  I  find  they  are  not  onerous 
but  gratuitous  transHctions  in  their  nature  ;  or  at  all  events,  if 
not  simply  and  absolutely  gratuitous,  that  there  is  not  the  slight 
iBt  reseojblancc  between  their  nature  and  their  force,  and  their 


incidents  in  law,  and  the  operation  in  law  and  equity  arising 
out  of  some  of  the  circumstances  in  the  case  of  Sheuchan — I 
found  myself,  upon  the  authority  of  the  decision  in  the  Sheuchan 
case,  and  upon  the  reason  that  sanctioned  that  decision,  that 
if  a  party,  vested  with  an  estate  in  Scotland,  chooses  to  make,  for 
valuable  considerations,  a  settlement  of  that  estate  upon  him- 
self, or  upon  himself  and  his  mfe  in  fee,  and  to  the  survivor, 
and  as  institutes,  any  series  of  destinations,   afterwards  fenced 
with  the  proper  irritant  and  resolutive  clauses,  and  to  tie  up 
himself  from  contracting  debts  with  creditors  posterior  to  the 
deed,  at  all  events,  posterior  to  the  registration  in  the  record  of 
tailzies,  they  are  excluded  from  being  able  to  affect  that  estate 
by  their  diligence;  but  I  must  hold,  that  the  principle  of  that  de- 
cision, and  the  grounds  upon  which  that  decision  rests,  do  not 
extend  to  a  case  like  the  present^that  they  extend  to  no  gratui- 
tous case ;  at  all  events,  it  is  enough  for  me  to  say,  and  to  shew 
your  Lordships,  that  this  is  not  a  case,  in  its  circumstances,  at  all 
resembling  the  Sheuchan  case.     I  perceive  that  there  was  an 
attempt  made  in  the  Sheuchan  case,  to  exclude  the  diligence 
of  the  prior  creditors,  and  it  is  perfectly  clear  that  that  was  the 
intention  of  the  parties ;  for  if  you  look  at  the  date  of  the  deed, 
you  will  find  that  they  were  all  excluded,  just  as  much  as  the 
subsequent  creditors—"  that  neither  the  said  John  Vans  and 
Margaret  Agnew,  nor  any  of  the  other  heirs  and  members  of 
entail  aforesaid,** — there  they  are  not  heirs  of  entail;  they  were  in- 
stitute heirs—"  who  shall  take  or  succeed  to  the  said  lands  and 
estates,  by  virtue  of  these  presents,  shall  suffer  or  allow  any 
special  adjudications  to  pass  against  the  said  lands  and  estates, 
or  any  part  thereof,  for  payment  of  the  debts  of  the  said  John 
Vans,  contracted  before  the  date  hereof,  or  for  payment  of  the 
real  and  legal  burden  payable  furth  of  the  said  estateis  or  for  pay- 
ment of  an^  other  debt  to  which  the  lands  and  estates  may  by 
law  be  subjected  in  any  time  hereafter."    Now,  it  is  perfectly 
clear  that  was  only  a  personal  obligation  against  these  parties  : 
That  it  could  not  be  suffered  to  have  the  power  of  barring  the 
prior  debts,  but  that  they  were  recoverable  in  spite  of  that ;  nor 
does  the  authority  of  the  learned  President,  Sir  Ilay  Campbell, 
at  all  sanctioii  that  doctrine.     My  Lords,  I  have  stated,  and  un- 
feignedly  stated,  the  great  respect  I  feel  for  the  noble  and  learn- 
ed Lords  who  decided  the  Agnew  case,  and  who  stated  the 
reasons  on  which  their  decision  was  supported,  and  I  shall  not 
be  charged  with  the  least  insensibility  to  the  value  of  that  au- 
thority, or  the  value  of  those  reasons,  if  I  say,  if  there  is  any 
one  part  of  that  case  on  which  I  entertain  a  doubt,  it  b  that 
with  respe<'t  to  whether  the  Agnew  entail  and  the  Vans  entail 
were  properly  fenced,  as  against  the  institute,  by  irritant  and  re- 
solutive clauses.  There  may  be  some  doubts — ^it  is  possible  they 
were  not  properly  fenced ; — and  Lord  £ldou*s  judgment  having, 
as  very  often  happens,  been  directed  much  more  to  that  which 
was  the  nuiin  body  of  the  opposite  arguments,  possibly  his  Lord- 
ship did  not  sufficiently  attend  to  that  only  ground  upon  which, 
in  my  humble  judgment,  there  could  be  any  question.     He  h«s 
not  decided  that  point ;  and  in  the  decision  in  the  Court  below, 
the  Judges  do  not  appear  to  have  noticed  it.   I  take  the  de- 
cision, however,  to  have  been  right,  even  upon  that  on  which 
alone  I  feel  any  doubt  as  to  the  main  point  of  law,  and  that 
called  the  principle  of  the  Sheuchan  case.     I  entertain  no  more 
doubt,  as  far  as  my  opinion  goes,  than  upon  the  subject  of  any  of 
the  most  incontestible  and  unquestionable  principles  of  Scotch 
law.     I  therefore  once  more  say,  that  though  I  cannot  quite 
agree  with  the  learned  Judges  in  the  ralionet  decidendi,  the  re- 
sult of  my  conclusion  is,  that  the  judgment  is  right ; — and  it  is  a 
great  satisfaction  to  me  to  know  that  Lord  Eldon,  who  attended 
in  the  course  of  the  ailment,  on  the  case  at  the  Bar,  and  heard 
a  great  part  of  the  argument,  having  come  here  in  consequence 
of  having  understood  that  the  Sheuchan  cas^  was  to  be  ques- 
tioned in  the  course  of  this,  went  from  this  with  the  c<Hiviction 
that  the  two  decisions  could  well  stand  together; — that  is  the  im- 
pression  left  upon  my  mind  by  the  conversation  I  had  with  the 
noble  and  learned  Lord.    I  now  move  your  Lordships  that  the 
interlocutors  be  affirmed. 

Interlocutors  affirmed. 

Appellants*  Authorities— Gordon  o.  Dewar,   15tb   Augnst 
1771,  affirmed  on  Appeal.     £rsk.  VI.  4,  a     Kaimcs'  Elucld. 
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p.  183.  et»eq,  Sbeuclian  Case.  M*Nair  v,  M'Nair,  18th  Mav 
1791  ;  Bcirs  Reports,  r.  Trust  Right.  Kerr  v.  Kerr  Reid, 
9th  June  1795;  Bell's  Fol.  Reports,  p.  195.  Sir  Thomas 
Hope ;  Stair,  I.  14,  5.  Sir  George  Mackenzie,  II.  p.  489 ; 
ArL  1685.  Ersk.  III.  8»  24.  Gordon  v.  Dewar,  25tli  Janu- 
ary 1777;  F.  C.  Paul  ».  Macleod,  20th  May  1828;  Shaw, 
No.  2S9.  Bell's  Com.  11.  p.  310,  §  953w  Ersk.  H.  12,  63. 
Wellwood  p.  Preston  and  Others,  Slst  May  1797;  F.  C. 
Marchionesj;  of  Titchfield  ».  Penrose  Cuming.  22d  May  1798 ;  F. 
C.  Ersk.  I.  6,  64 ;  I.  7,  13.  Creditors  of  Skelbo,  15th  Novem- 
ber 178*2;  F.  C.  Bdnnatyne,  Petitioner,  14th  December  1814. 
Ktfnkine  v.  Rankine,  3Ist  May  1822.  Sinclair  v.  Stark,  15th 
January  1828.  Dick  p.  Mllwham.  15th  May  1828 ;  Ersk.  IV. 
3.  4,  4.  Sir  M.  Malcolm  v,  W.  Malcolm,  4th  December  1821, 
Sir  William  Elliot  p.  Wilson,  1825.  Gordon  Maitland,  Ist 
Dt^ember  1757  ;  F.  C.  Gamoch's  Case,  House  of  Lords,  1735. 
Case  of  Graham,  17th  December  1778.  Sir  William  EIliot*a 
Ca«!e  in  House  of  Lords.  Ersk.  IV.  I,  66-7.  Macqueen  p. 
Nairn,  23d  January  1824;  Shaw.  Denni^ton  p.  Spiers ;  Shiw, 
HI  p.  285.  Mackintosh  r.  Inglisand  Weir,  17th  November 
1825.  Davidj^on  p.  Macleod,  14th  November  1827.  Ersk. 
IIL  3,  25.  Hamilton  p.  Gordon,  2dd  July  174a  Ross  p. 
Munro,  18th  November  1786.  Kinfaunsp.  Craigie  ;  Mor.  7796. 
Earl  of  Mar,  &e.  p.  Laird  of  Lee ;  Mor.  779a  KinR p.  Kerr; 
Mor.  7799.  Lord  Cranstoun  p.  Scott;  Mor.  7801.  Ersk.  III. 
a  3£.  Lord  Ballenden  p.  Earl  of  Roxburghe,  dd  February 
1702.  Earl  of  Roxbuighe  p.  Don  or  Wauchope  ;  Craifrie  and 
Shaw's  Cases,  No.  27,  p.  127.  Gordon  of  Carleton,  14th  No- 
vember 1749  ;  Kilk.  p.  Tailzie,  p.  545.  Campbell  p.  Graham  ; 
Mor.  778a  Creditors  of  Cromarty  p.  Kinf^'s  Advocate,  25th 
February  1762.  Gilmour  p.  Hunter;  Mor.  Tailzie,  A  pp. 
Turner  p.  Turner,  17th  Not'ember  1807.  Case  of  M*Culloch; 
Ersk.  III.  a  47.  Case  of  Irwine  of  Drum.  Brodie  p.  Brodie, 
6ch  July  18:27 ;  Mackenzie's  Institutes,  IV.  1.  da 

Respondents*  Authorities. — Ersk.  I.  6,  54;  L  7,  la     Case 
of  Agnew,  25th  February  1824 ;  Shaw*s  Appeals,  Vol.  II. 

First   Division.— Lord   Kldin,    Ordinary Richardson   and 

Connell,  AppellantH*  Solicitors. — Spottiswoode  and  Robertson, 
EespondeDts'  SoUdtors. 

\st  October  1831. 

No.  2a — The-  Burntisland  Whale  Fishing  Company  Ap^ 
pellants,  p.  WiLLIAM  TaoTTRa,  &c.  Re»poadents, 

Process — Interdict — Boiling  of  Whale  Blubber — Nuisance,  &c. 
—Htid,  ^rming  thejutQimenl  of  the  Court  ofShtssiotit  thai  neigh- 
bouring jtroftrieton  were  enlU'eU,  in  the  menn  time,  to  nhtain  in* 
terfiict  against  the  erection  of  biiiiUiHgB  /of  the  boUingiaf  whtUe 
bluttber,  ui  a  nuisance  in  prospectu. 

In  September  1830,  Trotter  and  others,  proprie- 
tors in  Borntisland,  prejiented  a  suspension  and  inter- 
dict against  the  appellants,  for  the  purpose  of  prevent- 
ing them  from  erecting  buildings,  then  begun,  for  a 
whale-oil  manufactory,  and  from  carrying  on  any  such 
manufactory  on  the  shore  opposite  Burntisland.  The 
Lord  Ordinary,  24-th  September  1830,  passt^d  the  bill, 
but  refused  the  interdict.  Early  in  October  1830, 
the  respondents  presented  a  second  bill,  setting  forth 
the  circumstances  in  detail*  and  pleading — That  they 
had  a  manifest  title  and  interest  to  complain :  That  a 
work  for  boiling  whale  blubber  was  in  itself  a  nui- 
sance :  That  the  complaint  could  not  be  barred  by  the 
existence  of  similar  offensive  operations ;  and  that  in- 
terdict should  be  granted  till  the  cause  should  be  dis- 
cussed. The  appellants  answered,  inter  alia^ — That 
there  had  been  continual  usage  of  such  works  since 
1792,  with  the  acquiescence  of  the  inhabitants  :  That 
the  premises  were  on  the  least  offensive  site— ^were 
on  the  property  of  the  respondents, — and  were. most 
n^tial  and  necessary  erections  in  the  vicinity  of  such 
a  place  as  Burntisland ;  and  that  it  would  be  compe- 


tent to  complain  of  any  actual  nuisancei  when  intro«* 
duced. 

Lord  Cringletie,  10th  November  1830|  pronounced 
this  interlocutor : 

"  The  Lord  Ordinary  having  advised  thie  second  bill  of  sus^ 
pension  and  interdict,  answers  thereto,  former  bill  and  answers, 
and  whole  procedure,  with  the  documents  produced ;  in  respect 
that  the  Court  meets  on  Friday  first,  and  it  will  be  more  satis.* 
factory  to  the  parties  to  have  the  opinion  of  the  Court  than  the 
deliverance  of  the  Lord  Ordinary  alone,  makes  avizandum  to  the 
Lords  of  the  Second  Division  of  the  Court,  with  this  bill,  an- 
swers thereto,  and  procedure ;  appoints  the  bill  and  answers  to 
be  printed  and  boxed,  and  recommends  to  the  respondents  to 
box  copies  of  the  report  of  Mr  Rennie  and  documents  annexed 
thereto,  and  also  copies  of  the  plan  of  Burntisland  and  harbour, 
which  was  produced  to  the  Lord  Ordinary. — Note. — The  Lord 
Ordinary  is  not  moved  by  the  cases  quoted  by  the  respondentSt 
Young  V,  Bowie,  20th  November  1824,  and  29th  of  May  last» 
Scott  V,  the  Commissioners  of  Police  in  Leith.  In  both  these 
cdses  the  question  was.  Whether  the  matter  complained  of  was 
a  nuisance  or  not?  If  the  nuisance  be  not  admitted,  or  be  not 
notorious,  the  Court  will  not  grant  an  interdict  till  the  grievance 
be  ascertained.  But  the  boiling  of  blubber,  or  even  the  keeping 
of  it,  unless  in  vaults,  aa  observed  by  Mr  Rennie,  it  being  a 
putrid  matter,  has  been  recognised  by  the  Court  as  a  nuisance  in 
the  case  of  Dowie  p.  Oliphant,  11th  December  1813,  and  an 
*  interdict  was  there  granted  by  the  Lord  Ordinary,  on  advising 
the  hill,  and  affirmed  by  the  Court.  Were  it  therefore  beyond 
all  doubt,  that  the  boiling-house  in  question  would  be  a  nuisance, 
the  Lord  Ordinary  would  have  no  hesitation  in  pronouncing  an 
interdict  on  this  bill ;  and  the  difficulty  arising  from  the  forms 
of  the  Jury  Court  would  not  move  him,  seeing  there  is  no  use 
for  proving  to  a  jury  what  is  notorious  to,  and  admitted  bv  all  the 
world.  But  the  documents,  printed  and  written,  which  the  Lord 
Ordinarv  has  seen,  incline  him  to  let  the  Court  see  them,  and 
judge  of  the  propriety  of  an  interdict  at  present ;  for  it  is  ad- 
mitted the  bill  should  be  passed,  to  try  the  questibn.  The  Lord 
Ordinary  has  been  often  at  Burntisland,  but  cannot  admit  the 
purity  of  the  air  being  contaminated  by  nuisance.  Curing  her- 
rings is  to  prevent  putrescence,  which  creates  offensive  odours* 
and  cannot  be  a  nuisance,  if  the  offal  be  not  left  to  putrify. 
What  the  soap  boiling  may  have  been  he  knows  not,  as  it  has 
ceased  long  ago :  he  must  add  his  concurrence  with  the  Com- 
plainers  in  the  doctrine,  that  because  there  may  be  one  or  two 
nuisances  in  a  phicc,  that  is  no  reason  for  mulHplying  them. 
There  appears  also  doubt  whether  the  second  bill  is  competent^ 
it  not  having  been  offered  to  the  Lord  Ordinary  of  the  next 
week  after  Iiord  FuUerton  :  a  reclaimuig  note  may  cure  this  de- 
fect in  form.** 

Minutes  and  answers  were  then  lodged  in  reference 
to  the  question,  in  what  manner  the  hoi  ling  was  to  he 
conducted,  and  the  nuisance  prevented ;  and  the  Se- 
cond Division  of  the  Court,  on  7th  December  1830, 
pronounced  this  interlocutor : 

"  Pass  the  bill,  and  continue  the  interdict  in  the  mean  time,  in  so 
far  as  regards  the  boiling  whale  blubber  on  the  premises  in  ques* 
tion." 

The  Court  having  been  unanimous,  the  appellants, 
in  terms  of  48  Geo.  Ill*  c.  151,  sec,  I5|  petitioned  and 
obtained  leave  to  present  an  appeal,  in  which  they 
ploaded — L  In  the  state  of  the  averments  made  and 
admitted  in  the  pleadings  of  parties,  there  were  no 
sufficient  grounds  on  which  an  interdict  could,  or 
ought  to  have  been  awarded,  in  the  first  instance.—' 
II.  The  statements  made  by  the  appellants,  with  re- 
gard to  the  nature  and  intended  plan  of  their  opera* 
tions,  ^ere  such  as  rendered  it  improper  and  inejcpo'* 
dient  in  the  due  preparation  of  the  cause,  to  grant  the 
interdict  complained  of. — III.  The  greater  part  of 
the  respondents,  from  the  remote  situation  of  their 
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properties,  have  no  title  or  interent  in  this  matter, 
that  could  warrant  them  to  apply  for  the  interdict 
that  has  been  granted. — IV.  The  remaining  respon- 
dents, though  more  in  the  vicinity  of  the  works,  hare 
neither  legitimate  title  nor  interest  to  insist  in  the 
present  question,  to  the  extent  of  obtaining  the  inter- 
im-interdict granted.  The  respondents  answered — 
I.  The  title  and  interest  of  the  respondents  to  insist 
in  the  present  application,  and  more  especially  to  de* 
roand  interim  interdict,  is  too  plain  tu  admit  of  any 
discussion;  and  the  averments  of  the  appellants,  as  to 
the  advantage  which  the  establishment  of  such  a  work 
might  possibly  produce  to  the  bo^^ough  of  Burntis- 
land— even  if  they  were  true,  as  they  are  not — are 
plainly  irrelevant  in  answer  to  the  respondents'  title 
and  interest  as  pursuers  in  this  process. — II.  The  ti- 
tle and  interest  of  the  respondents  being  admitted, 
and  the  projected  work  being  plainly  in  its  own  nature 
a  nuisance,  there  can  be  no  doubt  of  the  propiiely  and 
justice  of  the  interim -interdict,  which  alone  forms  the 
subject-matter  of  this  appeal. 

[September  6.  1831.] 

Lnrd  Chanceltor.-^My  Lords,  I  do  not  think  it  necessair  to 
trouble  the  Counsel  on  the  other  side  with  any  arg^uments.  The 
Judges  in  the  other  Court  below  appear  to  have  paid  very  great 
attention  in  this  case,  and  their  ultimate  decision  is  entitled  to 
the  greatest  respect,  inasmuch  as  it  was  reluctantly  come  to,  un- 
dcr  the  pressure  of  what  they  deemed  the  law  and  practice  of 
Scotland,  in  respect  of  this  interim -order  before  the  matter  is 
actually  done — before  the  noxious  erection  is  actually  made. 
This  is  a  branch  of  the  law  of  Scotland,  which,  like  many  other 
parts  of  the  Scotch  law,  is  derived  from  the  civil  law.  According 
to  the  maxim  of  that  law,  a  party  was  enabled  to  erect  a  build- 
ing, if  he  gave  ample  security  that  be  would,  at  his  own  proper 
charge,  pull  it  down,  in  case  it  was  deemed  a  nuisance.  It  is 
founded  on  that  wholesome  principle,  put  forth  by  legislators, 
writers  on  jurisprudence,   and  others  ;  and  I  recollect  such  was 

the  opinion  of  the  late ,  a  man   well  acquainted  with 

the  geuerul  principles  of  jurisprudence,  though  not  partieulariy 
M'ith  Scotch  law.     That  rule — that  wholesome  and  convenient 
rule  of  the  civU   law,  is   commented   on,  and  approved'  of  by 
writers  on  jurisprudence.     It  is  undeniable,  that  on   that  prin- 
ciple— for  on  that  it  is  merely  grounded— the  Scotch  law  has 
a  process  which  we  have  not,  which  eniibles  the  nuisance  pro- 
spectively to  be  met.   Their  Lordships,  it  appeared,  differed  ma- 
terially, but  their  opinions  shew,  that  in  the  end  they  were  una- 
nimously in  favour  of  the  present  parly  who  prci^ses  this  interim- 
interdict^thc  complainers,  Mr  Trotter  and  others — yet  that  ori- 
ginally they  refused  to  grant  it,  by  a  small  majority  in  the  first 
instance.    This,  it  appears,  they  were  moved  to  by  the  nature  of 
the  case-— by  the  practice  of  Scotland ;  and   I  buspect,  among 
other  things,  by  a  due  consideration  of  the  minute  which  wa« 
given  in  by  the  desire  of  the   Court,  probably  on  the  part  of 
these  parties  (the  present  appellants),  explanatory  of  what  change 
they  were  disposed  to   make   on  the   peculiar  blubber   manu- 
factory, which,  it  cannot  be  doubted  on  all  hands,  almost  as 
soon  as   the  subject  is  mentioned,  as  soon  as   the  name  has 
escaped  one's  lips,  is  felt  to   be  a  nuisance.     True  it  is,  they 
say,  that  in  general  it  is  a  nuisance,  but  we  will  make  the  thing 
barmeless.     I  have  gone  over  these  papers,  and  I  have  no  hesi- 
tation in  saying,  that  if  this  had  arisen  where  we  have  not  such 
a  prospective  mode  of  dealing,  the  course  would  have  been  this 
—the  party  would   have  been  indicted  for  a  nuisance,  if  it  was 
against  the  public;  and  if  it  were  against  a  neighbour,  or  a  neigh- 
bour's tenement,  be  would  have  had  an  action  brought  against 
him,  and  then  an  accommodation  would  have  taken  place,  which 
is  what  I  have  seen  in  many  instances.  In  such  cases  it  is  said, 
true,  some  inconvenience  has  taken  pl«cc— let  it  be  looked  nt 
by  one  of  the  gf  nlleroen  at  the  Bar ;  and  when  he  knows  the 
litigation  and  delay,  and  expense  arising  from  these  proceedings, 
it  being  a^itted  on  all  hands,  or  if  not  admitted,  three  or  four 


people  coming  and  ^wearing,  that  it  is  very  disagreeable,  which 
one  may  easily  believe,  he  will  direct  what  is  to  be  done,  which 
will  save  great  expense.     I  remember,  that,  just  as  in  this  case, 
some  persons  in  Newcastle  had  laid  out  a  great  sum  upon  their 
premises — ^it  was  said,  let  it  be  referred  to  some  one  to  see  what 
can  he  done,  to  prevent  its  being  so  detrimental  to  the  neigh- 
bourhood,  and    bo  disgusting.   'They  proposed   at  the  trial  a 
number  of  things ;  but  it  was   said,   we   don't  think  these  are 
likely  to  succeed,  though  you  may  try  the  experiment.     Then, 
unless  a  verdict  has  been  taken  as  a  security  to  hang  over   the 
defendant's  head,  whereby  he  is  bound  to  pull  it  down  at  a  rea- 
sonable time,  after  reasonable  time  given  from  the  trial — imle>s 
that  precaution  is  taken,  what  follows  ?     Why  there  is  a  new 
action,  or  in  the  case  of  a  public  nuisance,  a  new  indictment, 
and  they  have  to  go  through  the  same  thing  all  over  agu>n ; — it 
ends  in  the  party  being  at  a  great  sacrifice.     Now  the   Scotch 
mode  remedies  that ;  for  though  I  admit  there  might  t>e  some 
difficulty  in  saying  whether  the  mode  will   be  effectual   when 
tried,  it  probably  is  the  lesser  evil  of  the  two;  because  it  en- 
ables you,  without  the  expense  and  delay  m  erecting  new  works* 
and  in  the  mean   time  without  producing  any  suffering  to   the 
neighbourhood,  to  accomplish  the  common  object  of  preventing 
the  nuisance.     The  Court  below  was  doubtlessly  moved  by  a 
consideration  of  these  proposed   expedients.     I  have  looked  at 
them,  and  I  am  quite  of  the  opinion  which  the  learned  Judges 
seem  unanimously  to  have  come  to,  that  they  are  very  fantastic 
— that  they  give  no  sort  of  security  against  the  probability  of 
the  smell  Continuing.     I  should  say,  on  the  contrary,  that  any 
thing  less  likely  to  prevent  it,  I  cannot  easily  imagine,      ^nd 
there  is  not  much  of  difficulty  or  hardship  about  this  ;  for  the 
Court  will  allow  the  parties,  undoubtedly,  on  a  new  application, 
to  make  experiments — they  will  allow  them  to  try  this  on  a  smaU 
ler  scale,  or  on  a  larger  scale — they  will  allow  them  to  try  all  the 
suggestions  of  the  moment ;  and  when  they  try  them  if  they 
will  do,  they  may  go  before  a  jury,  and  if  they  fail  they  will  fall  to 
the  ground ;  but  they  ought  to  prove  that  it  will  not  be  a  nuisance. 
All  this  interim-interdict  does,  is  to  prevent  things  being  done 
which  are  noxious  to  the  neighbourhood,  until  that  question  be 
tried.     I  am  not  at  all  satisfied  that  is  not  just  the   season  to 
try  It,  in  that  way,  by  experiments  ;  whereas,  according  to  the  ar- 
gument of  the  appellants,  you  are  to  have  the  nuisance  existing 
probably  for  a  year  or  two,  and  you  are  to  have  a  great  number 
of  the  King's  subjects  annoyed,  their  lives,  perhaps,  not  shorten- 
ed, but  their  comforts  abridged  for  that  time ;  whereas,  with  an 
experimental  process,  yon  have  what   may  be  considered  as  suf- 
ficient security  for  no  injustice  being  done.     My  Lords,  I  by 
no  means  go  the  length  of  saying,  that  learned  Judges  have  any 
right  to  expect  that  their  words  are  to  be  taken  to  the  very  let- 
ter.    As  to  the  language  of  one  of  the  learned  Judges,  who  is 
reported  to  have   said,  whale  boiling  is  a  nuisance   by  force  of 
law  ;  they  make  him  say  so  in  the  report,  that  it  is  a  tixed  prin- 
ciple  of  law  that  whale  boiling  is  a  nuisance ;  he  only   means 
to  say,  that  the  deciisions  shew  that  such  a  proceeding  b^s  been 
considered  as  giving  a  right,  as  in  Dowie's  case,  to  interfere  by 
summary  process.     There  may  be  cases,  in  which  it  does  not — 
it  is  all  secundum  quern.     Any   Judge  has  a  rigitt  to  put  it  so  ; 
but  be  is  not  to  be  taken  to  the  very  letter  as  laying  it  down  in- 
flexibly, that  every  case  of  that  kind  is  a  nuisance.     Experience 
goes  so  far  as  to  say,  that  matter  of  fact  (whether  in  matter  of 
law  or  no,  is  another  thing,)  that  generally   speaking  it  is  so  ; 
but  it  depends  on  proof,  whether  it  is  so  or  not.    On  the  whole, 
therefore,  I  advise  your  Lordships  that  this  interlocutor  should 
be  affirmed. 

Interlocator  affirmed. 

Lord  Chancellor. — I  think  I  cannot  allow  the  costs  of  argu* 
ing  this. 

Mr  Campbell  and  the  Lord  Advocate  addressed  their  Lord- 
ships shortly,  on  the  question  of  costs. 

Lord  Chancellor. — I  shall  look  into  the  papers  ;  but  parties 
need  not  be  put  to  the  expense  of  another  attendiince.  I  will 
let  Mr  Courteney  know  as  to  the  costs. 

[October   I,  1831.] 

Lord  Chancellor — My  Lords,  there  was  a  case  of  Tlunitisland 
Company  and  Trotter,  in  which  I  have,  on  a  former  occasion, 
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expressed  at  lensfth  the  reasons  on  which  I  shouM  advise  your 
Lordships  to  affirm  the  jtidgraent.  I  only  resumed  the  question 
of  co.4ts  ;  and  I  think,  on  looking  into  the  case,  which  I  have 
done  roost  diligently,  that  I  ought  to  advise  your  Lordships  to 
add  to  the  former  judgment,  "with  ;€*200  costs." 

JiidgraeiU  affirmed,  with  £200  costs. 

Appellants*  Authorities. — Scott  t».  Commissioners  of  Police, 
Miy  29,  1830;  Shaw.  Young  p.  Bowie,  20ch  Novemher  1824  ; 
Shaw.  Swan  r.  Halihurton,  4th  May  1830;  Shaw.  BaUenyv. 
Comb,  5th  February  1813. 

Respondents*  Authorities.— Fleming  v.  Ure,  24th  February 
17o0.  Kioloch  o.  Robertson,  9th  December  1756.  Robertson 
P  Campbell,  2d  March  1802.  Palmer,  May  1794.  Kelt,  July 
2,  ISI4.  F^iuder,  16th  June  1815.  Jameson,  24th  June  1800. 
Scott,  5th  July  1810.  Dowie  v,  Oliphant,  1 1th  December 
1.S13.  Thomson,  I5th  December  1807.  Charity  v  Riddell, 
5th  July  1 808. 

Second  Division.*- Lord  Cringletie,  Ordinary.— Richardson 
and  Conoell,  and  Moocrieff,  Webster  and  Thomson,  Solicitors. 


lit  October  1831. 

No.  27 John  Bellendem  Ksa  &  Others,  Anpellanls^  v. 

Sir  Robert  Williams  Vaughan  &  Others,  Raspondeat$. 

Interest  to  Pursue — Trust— Revocation — Construction — Death- 
bed— A  person  having  conveffed  her  property  to  Trustees  by  allege 
poustie  trust-deed,  directing  t/iem  to  sell  her  enlate,  and  after  diS' 
charging  certain  le^eies,  to  pay  over  the  residue  "for  the  u%e  of 
any  person  or  persons  I  shall  namel  bif  anif  writing  under  my 
hand,  <^  f^''  *''<^^  purposes  as  I  may  direct  by  such  writing ;  andt 
IS  DEFAULT  of  my  nuiking  such  writing,  or  giving  directions  in 
writing,  then  to  pay  nver  the  said  residue  among  my  next  of  kin- 
dred,  according  to  the  taw  of  England,  or  statute  of  distributions  ;** 
and  the  testatrix  having  executetl,  on  death-bed,  a  writing  of  instruc- 
tions, calling  certain  persons  to  the  succession  of  the  residue,  and 
passing  over  her  heirs-c^-law^" Held  f affirming  the  judgment  of 
the  Court  beltw),  in  a  reduction  on  the  head  of  death -bed  of  this 
writing  of  instructions,  at  the  instance  of  the  heirs-at4aw,  that 
the  action  was  barred  by  want  of  interest,  as  the  effect  of  reducing 
the  death-bed  deed  would  be  to  carry  the  residue  to  the  next  of  kin, 
in  virtue  of  the  "default'*  clause  of  the  trust-deed. 

In  March  1819,  Lady  Es«ex  Ker  executed  a  trust- 
deed  of  settlement,  by  which  she  disponed  and  con- 
veyed, in  trust,  to  the  late  Earl  of  Winchelsea  and 
Sir  R.  Vaughan,  all  her  heritage  in  Scotland,  and  her 
moveable  property,  wherever  situated.  After  the 
dispositive  words,  the  deed  contained  the  following 
clause : — 

"  But  declaring^  as  it  is  hereby  declared,  that  the  foresaid 
disposition  of  my  real  estate,  and  also  the  said  bequest  of  my 
personid  property,  are  granted  to  the  said  persons,  and  shall  be 
taken  and  accepted  by  them,  and  by  each  of  them  in  trust  only, 
and  for  the  ends  and  purposes  under  mentioned ;  that  is  to  say, 
in  trust,  to  sell  and  dispone  of  my  said  lands  and  real  estates, 
and  out  of  the  proceeds  thereof,  and  of  my  personal  property, 
to  be  collected  and  recovered  by  my  said  trustees,  to  defray  the 
whole  charges  and  expenses  attending  the  execution  of  the  trust, 
and  to  pay  all  the  just  and  lawful  debts  I  may  owe  to  any  per- 
son  or  persons  at  the  time  of  my  decease,  in  any  way,  or  hj  any 
kind  of  secority ;  and  then  to  pay  over  the  residue  and  remainder 
of  the  said  proceeds  to,  and  for  the  use  of  any  person  or  per- 
sons I  shall  name,  by  any  writing  under  my  hand,  or  for  snch 
purposes  as  I  may  direct  by  such  writing ;  and  in  default  of  my 
making  such  writing,  or  giving  directions  in  writing,  then  to  pay 
over  the  said  residue  to,  and  among  my  next  of  kindred,  aoeord- 
ing  to  the  law  of  Bngland,  or  statute  of  distributions,"  &c« 

The  testatrix  farther  reserved  power  to  revoke  or 
alter.  Lady  Essex,  on  7th  September  1819,  a  few 
days  before  her  decease,  executed  a  deed  of  instruc- 
tions, which  had  been  prepared  on  the  20th  August, 
disposing  the  property  vested  in  the  Trustees  by  the 


above  trust-deed  to  certain  legatees  (including  thd 
Trustees  themselves)  and  charitable  institutions,  to  the 
exclusion  of  her  heirs-at-law.  This  last  deed  was  not 
Signed  by  Lady  Essex.  Ihere  was  a  mark  adhibited 
to  it,  and  three  persona  signed  as  witness  to  the  mark. 
It  was  proved  in  the  Prerogative  Court  of  Canter- 
bury. As  Lady  Essex  died  on  the  11th  Septembeif 
1819,  it  was  executed  on  death-bed4 

Her  heirs-at-law,  the  present  pursuers,— conceiving 
that  the  last  deed  was  irregular  and  insufficient  to  ex- 
clude their  riivbts, — raised,  first,  an  action  of  declarator, 
to  have  it  found  and  declared  that  the  said  deed  was 
executed  on  death-bed,  and  was  deficient  in  those  legal 
solemnities  requisite  in  the  conveyance  of  herit.i^e  in 
Scotland ;  and/«r/A^r,  that  the  clause  in  the  original 
trust-deed,  conceived  in  favour  of  the  next  of  kin,  was 
inept  and  inhabUe  for  the  purpose  of  vesting  the  resi- 
due in  them  ;  and  that  the  pursuers,  as  heirs-at-law, 
had  the  only  good  and  undoubted  right  t6  the  said 
residue,  &c.  The  Court,  June  22,  1821,  found,  "  that 
the  pursuers  cannot  insist  in  the  present  action  of  de- 
clarator/' but  left  it  open  to  the  pursuers  to  bring  a 

reduction. 

The  pursuers  next  endeavoured  to  try  the  question 
by  a  multiplepoinding,  raised  in  the  name  of  Lady 
Essex  Ker's  Trustees;  and  this  action  was  sisted 
(26th  July  1826)  until  a  reduction  should  be  brought. 
The  pursuers  then  raised  two  actions  of  reduction  of 
the  deed  of  instructions  of  7th  September  1819 ;  the 
first  upon  the  ground  of  informality,  in  respect  it  was 
not  subscribed  nor  tested  according  to  the  form  |>r€- 
scribed  by  the  law  of  Scotland  (neither  the  writer 
nor  the  witnesses  being  designed  in  the  body  of  the 
writ),  and  was  therefore  inhnbile  to  convey  Scotch 
heritage.  To  this  action  Lady  Essex's  Trustees  an- 
swered,— That  as  there  was  a  regular  subsisting  trust- 
deed  conveying  the  property  to  them,  under  the  de- 
claration, and  for  the  purpose  of  selling  and  making* 
over  the  residue  to  such  persons  as  the  truster  might 
appoint  by  any  writing  under  her  hand,  it  was  not 
necessary,  in  order  to  make  such  writing  an  effectual 
direction  to  the  Trustees,  that  it  should  be  executed 
according  to  the  solemnities  of  the  law  of  Scotland* 
(Defenders*  Authorities — Willock  v.  Aochterlony, 
14th  December  1769.  Stewart  v.  Watson,  May  19. 
1791 ;  and  Brack  v.  Hogg,  23d  November  1827.)  The 
Court  (24th  February  1829), 

"  Sustained  the  defences,  and  assoilzied  the  defenders  from  the 
conclusions  of  this  action,  without  prejudice  to  the  pursuers  in- 
sisting in  the  reduction,  ex.capite  lecti.  • 

The  pursuers  accordingly  raised  the  present  action 
of  reduction  on  the  head  of  death-bed. 

The  defenders  admitted  that  the  deed  was  executed 
on  death-bed,  but  pleaded — ^That  the  pursuers  had  na 
interest  to  insist  in  the  reduction,  as  the  only  effect 
of  reducing  the  deed  of  instructions  of  7th  September 
1819,  and  excluding  the  nominees  therein  appointed 
to  take,  would  be,  to  bring  into  operation  the  '*  in  de» 
faul^'  clause  of  the  liege  poustie  tra9t-deed,  and  thus  to 
open  the  succession  to  the  truster's  next  of  kin  by  the 
law  of  England  :  That  it  was  obviously  the  intention 
of  the  truster,  by  both  deeds,  to  exclucle  her  heirs-at- 
law,  the  present  pursuers ;  and  that  the  meaning  of 
the  expression,  "  any  writing  under  her  hand,"  roust 
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be  any  effectual  writing: ;  and  failing  such  effectual 
writings  that  the  next  of  kin  were  to  take  :  Tliat  if} 
by  reason  of  death-bed,  this  deed  of  instructions  is  in- 
effectual, then  the  default  has  occurred,  and  the  next 
of  kin,  by  the  hiw  of  England,  must  take. 

For  the  pursuers  it  was  urged. — That  the  result  of 
reducing  the  deed  of  instructions  would  bo  to  enable 
them  (the  heirs-at-law)  to  take :  That  the  '^  in  de- 
fault" clause  in  the  original  trust- deed  was  of  the  na- 
ture of  a  conditional  institution :  That  the  deed  of 
instructions  might  be  ineffectual  upon  the  head  of 
death-bed,  as  affecting  their  interest  as  heirs-at-lawy 
and  still  be  effectual  as  an  expression  of  the  truster's 
intention  to  exclude  the  next  of  kiu  by  the  law  of 
Engknd,  and  to  prevent  the  existence  of  the  default, 
by  virtue  of  which  alone  they  (the  next  of  kin)  were 
entitled  to  succeed.  1'he  conditional  grant  to  the  next 
of  kin  was  not  of  the  nature  of  a  substitution,  entitling 
thefn  to  take  upon  the  failure  of  the  trust-nominees, 
but  of  the  nature  of  a  conditional  institution  entitling 
them  to  take  only,  in  default,  or  upon  the  non  exist- 
ence of  a  writing  or  deed  of  nomination  ;  and  this  deed 
of  nomination  being  in  existence,  the  default  had  not 
arisen. 

The  case  was  remitted  to  the  Second  Division  and 
permanent  Lords  Ordinary,  for  their  opinions,  and  on 
these  being  returned,  the  Court,  at  advising  tlie  case, 
on  10th  March  1830,  sustained  the  defences,  and  as- 
soilzied the  defenders. 

The  pursuers  then  appealed,  pleading — I.  That  upon 
general  principles,  the  aeed  under  rodnclion,  although 
null  in  a  question  with  the  appelianta,  is  good  in  a 
question  with  the  next  of  kin,  and  available  to  the  ap- 
pellants against  them.  And  moreover,  looking  to  the 
admitted  facts  of  the  case,  the  next  of  kin  could  not 
be  allowed  to  use  the  plea,  that  if  the  deed  of  August 
1819  were  reduced,  the  next  of  kin  would  be  entitled 
to  maintain  just  as  much  as  the  appellants,  that  that 
deed  had  ceased  to  exist,  and  was  no  longer  to  be  re- 
garded as  a  writing  which  bad  really  and  truly  been 
executed  by  Lady  Ks^ex  Ker. — IL  The  intention 
of  the  testatrix  is  entitled  to  no  weight,  except  in  so 
far  as  is  consistent  with  the  legal  effect  of  the  writings 
executed  by  her.  But  there  is  no  ground  at  all  for 
maintaining  that  the  ultima  voluntas  of  tlie  testatrix 
was  to  favour  her  next  of  kin. — III.  Looking  'to  the 
nature  of  the  property  in  dispute  as  being  heritable, 
and  looking  to  the  nature  and  character  of  the  deed 
of  1st  March  1819,  which  contains  the  clause  in  fa- 
tour  of  Lndy  Essex's  next  of  kin,  it  is  submitted, 
that  that  clause,  in  itself,  and  independently  of  the 
effect  of  the  subsequent  deed  of  August  1819,  in  de- 
stroying the  claim  of  the  next  of  kin,  does  not  amoant 
to  a  legal  or  valid  conveyanoe  in  their  favour,  and  is 
not  effectual  by  the  law  of  Scotland  to  confer  upon 
them  any  right  whatever.  The  clause,  in  short,  it  is 
submitted,  is  essentially  testamentary,  and  conse- 
quently, it  is,  in  its  own  nature,  not  calculated  to  sup- 
port the  claim  of  the  next  of  kin  to  the  heritable  sub- 
jects in  question. 

Answered — in  addition  to  the  pleas  stated  in  the 
Court  below, — the  intention  referred  to  by  the 
Jud,!^es  in  the  Court  of  Session  was  the  intention 
expressed,  not  in  the  death-bed  deed,  but  in  the  liege 


pnufttie  deed.  They  give  no  effect  whatever  to  the 
death-bed  deed.  They  pay  no  regard  to  any  inten- 
tion expressed  in  that  deed.  The  next  of  kin  have 
no  interest  under  it.  But  the  question  is.  Are  not 
the  next  of  kin  secured  by  the  liege  pauslie  deed,  and 
b^the  intention  duly  and  sufficiently  expressed  in  that 
Itegepmutie  deed,  failing  the  instructions,  so  that,  in 
point  of  fact,  no  benefit  could  be  taken  by  the  heir 
fronr  challenging  the  death-bed. 

Lord  Chancellor, — My  Lords,  there  is  oneothernse,  in  which 
I  will  move  your  LordshipB  to  proceed  to  judgment, — the  case 
of  Ker  p.  Vaughan.     In  this  case,  I  stated  to  the  learned  counsel 
when  it  was  heard,  that  I  should  look  into  it,  and  reconsider  the 
authorities  to  which  1  had  been  referred,  and  should  then  state 
what  occurred  to  me,  intimating,  as  I  did  to  them  at  that  time, 
my  opinion  upon  some  points,  so  far  as  to  render  it  unnecessary 
to  give  any  further  reasons  when  I  came  to  move  the  judgment, 
except  on  one  point ; — and  with  reference  to  this  case,  1  roust  say 
(which  I  do  without  the  least  intending  to  impeach  the  very  great 
learning  and  talent  by  which  it  was  aigued),  I  have  seen  cases  of 
infinitely  more  difficulty,  which  involved  a  vast  deal  more  legal 
learning,  and  property  to  a  much  greater  amount,  most  satisfiic- 
torily  dsposed  of  in  one-fiflh,  I  might  say  in  one-tenth  part  of 
the  time,  and  with  one-tenth  part  of  the  paper  consumed  upon 
this.     It  is  really  and  truly  nothing  more  than  the  construction 
and  effect  of  these  few  woids  in  an  instrument,^"  and  then  to  pay 
over  the  residue  and  remainder  of  the  said  proceeds,  to  and  for  the 
use  of  any  person  or  persons  I  shall  name,  by  any  writing  under 
my  hand,  or  for  such  persons  as  I  may  direct  b^  such  Miiting ; 
and  in  default  of  my  making  such  writing,  or  giving  directions  in 
writing,  then  to  pay  over  the  said  residue,  to  and  among  my  next 
of  kiiKlred,  according  to  the  law  of  England.**     The  question 
turns  simply  upon  the  meaning  of  the  word  "such  ;*'  and  rmrd 
being  had  to  those  lines  I  have  now  read,  referring  back  from 
^  such  writing*'  to  what  was  the  immediate  antecedent—"  to  pay 
over  the  residue  and  remainder  of  the  said  proceeds,  to  and  for 
the  use  of  any  person  or  persons  I  shall  name,  by  any  writing 
under  my  hand,  or  for  such  purposes  as  I  may  direct  by  such 
writing.  **     Now,  it  is  contended  on  the  part  of  the  appellants,  that 
any  direction,  however  inept,  however  invalid,  however  fruitless, 
however  void  of  any  influence  wliatever,  however  remote  from  a 
legal  ^uTiting  by  which  any  interest  may  be  pretended,  or  as- 
sumed to  be  given,  is  a  sufficient  performance  of  this  condirion, 
to  prevent  the  operation  of  the  words  *'  and  in  default  ;**  for  that 
there  would  be  no  default  if  there  was  any  writing  at  all,  even  if 
it  was  not  an  appointment,  or  a  direction,  which  is  no  less  than 
saying  that  it  would  have  done,  even  if  there  had  been  a  song 
written.     My  Lords,  I  am  very  clearly  of  opinion,  in  the  Jir»t 
place,  that  the  interiocutor  appealed  from,  ought  to  be  affirmed ; 
in  the  next  place,  that  the  argument  in  print,  and  in  writing,  and 
at  the  Bar,  ought  to  be  reprobated  in  every  respect,  except  that 
of  its  extraordinary  learning,  and  its  extraordinary  diligence ;  for 
this  case  ought  to  have  been  argued  in  a  very  sniall  compass  in 
the  papers,  and  it  might  have  been  argued  in  a  very  short  timey 
most  satisfactorily  on  both  sides ;  and  I  cannot  help  thinking, 
that  in  the  multitude  of  word8,.and  in  the  multitude  of  lights  at- 
tempted to  lie  thrown  upon  it,  there  is  not  only  no  light,  but 
rather  "  daricness  visible**  shed  upon  It.     I  have  often  seen  very 
difficult  cases,  with  much  of  legal  leanilng,  and  more  point,  properly 
argued  in  the  cotmse  of  an  hour  and  a  half,  or  two  hours,  and 
with  very  little  paper — ( I  do  not  mean  in  Scotch  cases,  mv 
Lords,  very  much  the  reverse,  this  is  about  the  avenge  length 
of  the  ai^uments  in  Scotch  cases — bnt  in  the  Court  of  King^ 
Bench,  and  (be  Court  of  Common  Pleas )-« I  am  sore  that  I  have 
seen  many  cases,  on  points  quite  as  difficult,  disposed  of  much 
within  that  time,  both  by  the  Bar  and  the  Beneh.     Tlicse  Scotch 
cases  are  drawn  most  laboriously,  and,  in  my  opinkm,  very  unneces- 
sarily so  by  the.  learned  coimsel  who  are  engaged  m  the  cause,  and 
all  the  points  which  are  made  in  the  oases  are  then  most  elaborately 
argued  by  the  learned  counsel.     It  is  the  custom  of  the  country 
from  which  the  cause  cumcs,  and  it  is  a  custom  which  it  is  diffi- 
cult, perhaps,  to  break  throagh.     I  hope,  however,  to  live  to  see 
the  day  when  the  real  point  mil  be  presented  in  a  muck  more 


18310 


THR  SCOTTISH  JURIST. 


80 


msonable  camnM.  No  iDan,  perliA]»s,  dares  to  set  the  ^xnrople, 
because  be  is  atraid  of  not  giving  full  satisfaction  to  his  client ; 
but  I  am  sure,  that  if  the  gentlemen  at  the  Bar  were  aware  how 
much  more  satisfaction  it  would  afford  to  those  whose  duty  it 
became  to  decide  the  case,  that  the  cases  should  be  confined  to 
the  real  point,  they  would  adopt  that  course. 

Interlocutor  affirmed. 

^  L<frd  Chancellor. — I  have  not  proposed  to  your  Lordships  the 
fdving  costs  in  the  case  on  which  I  have  last  addressed  your 
Lord<ihip8,  and  I  have  refrained  from  doing  so,  on  account  of 
several  of  the  learned  Judges  having  entertained  a  doubt — ^not  aa 
to  the  language,  but  respecting  the  intention-^nd  whether  that 
could  prevail,  in  respect  of  the  law  of  death-bed  :  it  b«ng  laid 
down,  that  however  dearly  a  man  may  have  intended  a  thing,  his 
intention  shall  not  be  carried  into  effect,  if  it  is  expressed  within 
"5*7  daya  of  his  death,  after  he  is  struck  with  mortal  disease,  un- 
less it  is  prDckimed  at  the  market  cross.  It  is  suflBcient  to  say, 
I  am  clearly  of  opinion  with  the  Judges  of  the  Court  below,  and 
that  their  interloeutora  ought  to  be  affirmed. 

Appellanta*  Attthoritiea.  —  Willoch  v.  Auchterionie,  Uth 
December  1769.  Brack  v.  Hogg  and  Johnston,  23d  November 
1827.  Couts  p.  Crawford,  17th  November  1795,  3d  February 
1801,  House  of  Lords.  Uth  November  1806.  Batley  ».  Small, 
SdFebraaiy  1815.  Moir  ».  Mudy,  2d  March  1820;  Shaw 
A  pp.  IL  p.  9.  Roxbnrghev.  Wauchope,  25th  May  1820;  2 
Bligfa.  p.  619.  Lawaon  v.  Stewart  and  Other*,  29th  January 
1826 ;  Pothier,  p.  87,  sec.  205. 

First  Division.— .Richards,  Clarke  and  Nares,  Appellants* 

Solicitors.— Currie,  Home  and  Woodgate,  Respondents*  So- 
licitors, 


Ut  October  ISSl. 

Na    28. — James  Ker  8c  Henry  Johnston,  jlppellantt,  v, 

John  Bell,  &c.,  RexpondenU, 

Cautioner — Bank — Circumtlaneet  in  which  held,  ({ffirming  the 
judgment  of  the  Court  below,  that  the  cautioners  of  a  Bank  agent 
were  reieated  from  their  obligation  by  the  conduct  of  the  Bank, 
in  permitiimg  the  agent  to  carry  on  an  illegal  trade,  to  violate  his 
intiruetionM,  and  to  commit  importmnt  irregularitieSf  without  the 
cautimuTM  being  ag^rited, 

Mr  SeoU  was  appointed  agent  of  tlie  Leith  Banking 
Company  at  Langholm,  in  spring  1822,  and,  on  that 
occasion,  he  gpranted  a  bond  of  caution  to  the  Bank, 
in  which  Mr  Scott  filliot,  of  Lauriston,  Mr  W.  Carll, 
Mr  John  Bell,  and  the  late  Mr  Walter  Jardine,  bound 
themselves,  along  with  biro,  to  the  extent  of  £5000,  for 
his  faithful  mana^^ement  of  tbe  agency.  At  the  same 
time,  the  Bank  Directors  framed  a  paper  of  instructions 
for  Mr  Scott's  guidance,  containing,  among  others,  the 
following  clauees: — (1.)  That  Mr  Scott  should  com- 
mence in  a  moderate  way,  and  in  bills  for  small  sums, 
not  having  more  than  three  months  to  run ; — there 
should  always  be  two  undonbte^l  separate  securities 
on  each  bill.  (2.)  That  such  cash-accounts  as  it  might 
be  thought  proper  for  the  Bank  to  grant,  as  well  as 
any  deposit  current-accounts  which  might  be  opened, 
should  be  kept  in  their  books  at  Leith  ;  and  that  these 
accounts  should  be  regularly  entered  in  Mr  Scott*8 
books,  and  tbe  dmfta  checked  before  being  paid.  (^.) 
Tbe  transactions  for  the  week  to  be  stated  in  a  clear 
and  distinct  manner,  and  a  state  thereorto  be  regu- 
larly sent  to  the  Bank  once  a-week, — the  balance  to 
be  detailed  at  length,  specifying  the  amount  of  notes, 
bills  current  and  past  aue,  each  bill  stated  at  length ; 
and  if  paet  doe,  the  reason  why  it  is  not  paid  ;  and  the 
latteri  should  there  be  any,  to  be  regularly  sued  for 
Mymeni,  bat  not  in  tbe  Bank's  name ;  and  (4.)  As  the 
business  proceeds,  sereral  other  things  may  occur, 


from  time  to  time,  as  to  render  it  necessary  for  the 
Bank  to  alter  the  aforesaid  instructions,  in  whole  or 
in  part,  as  they  may  see  proper ;  and  the  Bank  there- 
fore reserre  to  themselves  the  power  of  doing  so, 
should  they  deem  such  alterations  upon,  or  additions 
to,  the  instructions  requisite, — and  should  they  6nd 
that  their  instructions  are  departed  from,  the  agency 
will  undoubtedly  be  withdrawn  altogether.  This  pa- 
per of  instructions  was  subscribed  by  the  Bank  mana- 
gers and  by  the  cautioners. 

In  .April  1824,  the  Bank  thought  it  necessary  to 
demand  additional  security  from  Air  Scott;  and  ac- 
cordingly, Mr  Bryden  and  the  said  Messrs  Curll, 
Jardine  and  Bell,  granted  a  supplementary  bond  of 
caution  to  tbe  extent  of  £5000,  m  nearly  the  same 
terms  as  the  former.  Soon  after,  on  Mr  Elliot  of 
Lanriston,  one  of  the  cautioners  in  the  original  bond, 
withdrawing,  it  was  arranged  that  these  two  bonds 
should  be  cancelled,  and  that  a  new  bond  for  £10,000 
should  be  granted  by  the  other  obligants.  This  bond 
was  executed  in  June  1825.  All  these  bonds  contain- 
ed an  express  prorision  that  the  cautioners  should  be 
entitled,  ait  any  time  that  they  deemed  it  expedient, 
to  require  inspection  of  the  agency  books,  and  to  de« 
maud  an  account  of  Mr  Scott's  intromissions.  In 
August  1825,  the  Bank  still  deemed  additional  secu- 
rity requisite,  and,  without  intimation  to  the  caution- 
ers in  the  previous  bond,  a  supplementary  bond  of 
caution  to  the  extent  of  £5000  was  granted  by  Mr 
Scott  and  Mr  Elliot  of  Cooms ;  but  under  the  ex- 
press condition,  that  Mr  Elliot  should  only  be  liable 
for  the  balance  doe  by  Mr  Scott,  after  payment  of  the 
sureties  contained  in  the  previous  bond  for  £10^000. 
In  December  1826,  Mr  Scott  found  it  necessary  to 
resign  the  agency ;  and  being  largely  in  arrears  to  the 
Bank,  the  latter,  with  the  view  of  recovering  the  sum 
contained  in  the  £10,000  bond,  charged  Mr  Bell,  one 
of  the  cautioners,  and  raised  an  or. ii nary  action  against 
the  others.  A  suspension  of  the  charge  was  brought 
by  Mr  Bell,  and  defences  lodged  to  the  ordinary  ac- 
tion by  the  other  cautioners.  The  facts  on  which  the 
suspender  and  defenders  rested  their  defence  were 
these: — I.  That  before  the  petitioners  granted  the 
supplementary  bond  for  Mr  Scott,  in  April  1824),  the 
Bank  knew,  and  did  not  communicate  to  the  caution- 
ers, that  Mr  Scott  had  been  conducting  the  business 
irregularly,  and  violating  the  instructions  given  to 
him,  by  permitting  over  drafts  on  accounts,  and  dis- 
counting bills  to  persons  who  had  failed  to  retire  pre- 
vious bilU,  and  by  failing  to  do  diligence  for  recovery 
of  debts  and  bills  ;  and  that,  in  consequence  of  these 
irregularities,  their  confidence  in  him  was  shaken.— 
II.  That  for  many  months  previom,  the  Bank  had 
been  constantly  complaining  to  Mr  Scott  of  his  man- 
agement, and  characterising  it  as  ''  dangerous  and 
irregular^— «*'  contrary  to  his  instructions'* — **  contra- 
ry to  the  Bank's  system,"  &c. ;  and  yet  had  not  only 
failed  to  hitimate  to  the  cautioners  tbe  existenee  of 
these  irregularities  and  grounds  of  conmlaint,  bot  had 
tacitly  sanctioned  them,  by  supplying  Mr  Seott  with 
notes  for  carrying  them  on. — III.  That  Mr  Soott, 
with  the  knowledge  of  the  Bank,  discounted  biUs 
without  two  names  upon  them,  and  in  violation  of  bis 
instructioosy  and  witaout  notice  to  the  cautioners.-— 
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IV.  That  Mr  Scott  was  in  the  practice  of  advancing' 
money  to  persons  who  held  neither  cash  nor  deposit 
accounts  with  the  Bank,  who  complained  to  Mr  Scott 
of  the  practice,  but  did  not  check  it. — V.   That  the 
Bank  concealed  from  the  cautioners,  when   the  bond 
was    granted,    tlieir    intention   of   extending    their 
business  by  establishing  a  separate  agency  at  Carlisle, 
and  the  opinion  they  had  obtained  from  English  coun- 
sel of  its  illegality — VI.  That  after  the    bond  for 
£10,000,  in    18^5,  was  granted,  the  Bank  not  only 
suffered  Mr  Scott  to  continue  to  practise  the  same  ir- 
regularities as  before,  without  informing  the  caution- 
ers, but  increased  their  risk  by  obtaining,  a  month 
after,  under  the   prejudicial  condition   before  men- 
tioned,  an   additional   security  from    Mr    £11iot  of 
Cooms  for  £5000,  which  enabled  them  to  extend  their 
transactions  to  a  still  more  dangerous  extent. — VII. 
That,  by  establishing  a  principal   branch  at  Carlisle, 
and  authorising  and  enabling  Mr  Scott  to  enter  into 
illegal  transactions,  and  to  contract  illegal  debts  there, 
the  responsibility  of  the  cautioners  was  increased,  and 
their  means  of  ultimate  relief  impaired ;   and   they 
acted  with  mala  fides  towards  the  cautioners,  in  not 
communicating  the  opinion  they  had  received  from 
two  eminent  English  con  isel  as  to  its  illegality. — 
VIII.  That  at  the  time  t'*o  bond  was  granted,  Mr 
Scott  was  £36,000  in  arrear  to  the  Bank,  which  im- 
portant fact  was  not  con^municated  to  the  cautioners : 
That  Mr  Scott,  with  the  knowledge  of  the  Bank,  al- 
lowed persons  to  overdraw  their  cash-credits  and  de- 
posit-accounts to  an  enormous  extent,  and  the  Bank 
did  not  intimate  this  irregularity  to  the  cautioners. 
.  To  these  statements  the  Bank  answered — I.  That 
the  paper  of  instructions  (which  they  admitted  Mr 
Scott  to  have  violated  with  their  knowledge)  was 
rather  a  letter  of  advice  to  Mr  Scntt,  than  imperative 
rales  for  his  conduct. — II.  That  although  the  Bank 
had  frequent  cause  to  complain  to  Mr  Scott  of  his 
irregularities,  and  the  violation  of  his  instructions, 
they  were  still,  in  general,  satis6ed  with  his  conduct. 
— III.  That  most  of  the  bills  discounted  with  only 
one  name  had  been  paid. — IV.  That  the  cautionary 
obligation   extended  to   over-drafts. — V.    That  the 
bond  extended  to  agency  business  conducted  in  Carlisle. 
—VI.  Admitted.— VII.  The  illegality  of  the  trans- 
actions in   England  cannot  affect  the  caution   at  to 
Scotch  transactions. — VIII.  The  cautioners  are  barred, 
personali  e^cfptione,  from  objecting  to  Seott*s  irregu- 
larities, as  they  were  not  only  aware  of  most  of  them, 
but  sanctioned  them  by  their  own  similar  transac- 
tions with  him.     The  suspenders  and  defenders  plead- 
ed— I.  That  at  the  time  the  bond  of  caution  was  ootain- 
ed,  the  Bank  concealed  from  the  cautioners  the  facts 
that  the  agent  was  then  due  the  Bank  a  balance  far  ex- 
ceeding the  obligation  in  the  bond,  and  that  his  previous 
mode  of  conducting  business  had  been  most  unsatis- 
factory to  the  Bank,  and  contrary  to  the  precautions 
by  which  alone  risk  and  hazard  could  be  avoided. — 
II.  That  the  conduct  of  the  Bank  after  the  date  of  the 
bond,  was  marked  by  gross  negligence  and  disregard 
to  the  interests  of  the  cautioners,  in  permitting  their 
agent  to  push  his  transactions  to  a  most  extravagant 
length,  and  contrary  to  all  the  ordinary  principles  of 
banking. — III.  That  the  Bank  having  allowed  their 


agent  to  embark  in  regular  banking  business  in  Eng- 
land, which  WSLS  then  contrary  to  law,  and  which  they 
knew  to  be  illegal,  by  which  the  business  assumed  a 
magnitude  and  character  not  contemplated   by   the 
parties,  they  are  not   now  entitled   to   claim  under 
the  bond  of  caution.     The  Bank,  on  the  other  hand, 
maintained — I.    That   the  cautioners   having   bound 
themselves  for  all  loss  and  damage  that  might  be  sus- 
tained by  the  Bank  through  any  of  ^icott's  transac- 
tions, as  their  agent  at  Langholm,  Carlisle,  or  else- 
where, and  also  for  the  faithful  and  honest  discharge 
of  the  duties  entrusted  to  him,  are  liable  for  the  loss 
occasioned  by  him,  to  the  extent  of  the  bond. — II. 
The  cautioners  are  not  liberated  from  their  obliga- 
tion, in  consequence  of  the  illegal  transactions  enter- 
ed into  by  Mr  Scott  in  England ;  and,  at  all  events*, 
the  Bank  of  England  statutes  being  passed  solely  for 
the  protection  of  the  Bank  of  England,  it  is  jus  tertii 
in  the  cautioners  to  found  upon  them  ;  and  the  cau- 
tioners being  fully  aware  that  Mr  Scoct  was  carrying 
on  business  in  England,  and  having  bound  themselves 
to  guarantee  any  loss  which  might  arise  from  his  trans- 
actions, they  are  bound  to  relieve  the  Bank  from  that 
loss,  notwithstanding  the  alleged  illegality.     At  all 
events,  the  alleged  illegality  of  some  of  the  transac- 
tions cannot  prevent  the   Bank  from  claiming  upon 
others,  to  which  no  such  illegality  attaches. — III.  The 
cautioners  were  entitled,  and  bound  by  their  bond,  to 
look  to  the  transactions  of  the  agency  themselves,  and 
were  not  entitled  to  devolve   exclusively  upon  the. 
Bank  the  responsibility  of  guarding  against  the  im- 
proper practices  of  the  agent ;  and  nothing  short  of 
fraud,  or  of  such  gross  negligence  as  is,  in  legal  con- 
struction, equivalent  to  fraud  on  the  part  of  the  Bank, 
can  relieve  the  cautioners  from  their  obligation. 

Cases  were  ordered ;  on  advising  which,  the  Court, 
on  12th  May  1 830,  pronounced  this  judgment: — 

**  The  Lords  having  advised  the  mutual  caaes  for  the' parties 
and  whole  caune,  they,  in  the  suspension,  suspend  the  letters 
simplirUer,  and  decern ;  and,  in  the  ordinary  action,  sustain  the 
defences,  assoilzie  the  defenders  from  the  conclusions  of  the  ac- 
tion, and  decern  :  Find  the  suspender  and  defenders  entitled  to 
expenses,  allow  an  account  thereof  to  be  lodged,  and  remit  to  the 
auditor  to  tax  the  same,  and  to  report.** 

Thereafter  the  following  judgment  was  pronounced 
by  the  Lord  Chancellor,  in  a  suit  at  the  instance  of 
Hobson's  assignees  v,  }^cott,  29th  July  1830: — 

*'  I  do  order  that  so  much  of  the  debt  of  the  said  Archibald 
Scott,  (if  any),  the  consideration  of  which  consisted  of  notes  of 
the  Leith  Bdnking  Company,  delivered  at  Carlisle  by  the  said 
Archibald  Scott,  as  agent  of  that  Bank,  be  expunged  from  the 
proceedings  had  and  taken  under  the  said  commission :  and  I 
order  that  it  be  referred  to  the  said  commissioners  to  inquire  and 
state  what  were  the  circumstances  attending  the  remainder  of  the 
said  debt  so  proved  by  the  said  Archibald  Scott,  and  how  such 
debt  was  constituted,  with  liberty  for  the  said  commissioners  to 
state  any  special  circumstances,  as  to  the  whole  debt  of  the  said 
Archibald  Scott,  or  any  part  thereof,  at  the  request  of  either 
party." 

Ker  and  Johnston  appealed  pleading  a  reversal,  for 
these  additional  reasons: — I.  Because  the  Court  of  Ses- 
sion, in  conformity  with  the  above  order,  before  pro- 
nouncing any  6nal  judgment  on  the  merits  of  the  cause, 
ought  to  have  remitted  it  to  an  accountant, — in  the^r^ 
place,  to  fix  and  ascertain  the  particular  debts  contain- 
ed in  the  stated  account,  of  which  the  consideration  con- 
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sisted  of  note«  of  the  Leitli  Banking  Company,  deliver- 
ed at  Carlisle  by  Mr  Scott  aH  their  agent ; — and,  in  the 
second  place,  to  separate  the  transactions  entered  into 
by  Mr  Scott  in  his  character  of  agent,  from  those  which 
were  carried  on  by  him  on  his  own  private  account, 
without  the  knowledge  of  the  Bank. — IL  Because  the 
judgment  of  the  Court  of  Session  proceeded  chiefly  on 
the  ground,  that  the  sureties  were  discharged  by  the 
laches  and  gross   negligence  of  the  appellants,  while 
the  material  facts  on  which  the  alleged  laches  and 
negligence  are  founded,  were  not  only  not  established 
by  evidence,  but  the  appellants  had  explicitly  and 
pointedly  denied  them  on  the  record,  and  were  ready 
to  produce  evidence  to  disprove  them.     The  respon- 
dents answered.  That  the  judgment  appealed  against 
ought  to  be  affirmed — I.   Because  the   respondents 
were  released  from  all  claim  under  the  bond  of  June 
1625,  in  respect  of  the  gross  deceit  and  concealment 
of  material  facts  then  practised  upon  them  by  the  ap- 
pellants.— II.  Because  the  respondents  were  wiiolly 
liberated  from  any  liability  nnder  the  bond,  in  respect 
of  the  material  alteration  which  was  effected  on  the 
contract,  and  the  great  increase  of  risk  which  was  im- 
posed upon  them  as  prior  cautioners,  by  the  taking 
of,  and  still  more  by  the  peculiar  terms  of  Mr  EHiot*s 
bond — III.  Because  the  respondents  were  also  li- 
berated from  all  liability  under  their  bond,  in  respect 
of  the  deceit  practised  by  the  Bank,  and  the  gross 
negligence   committed   by  them   subsequent    to  the 
date  uf  the  last  bond,   whereby  the  whole  loss  was 
created  which  has  latterly  arisen  upon  Mr  Scott*s  ac- 
counts.— IV.  Because  the  respondents  were  also  re- 
leased from  all  liability  under  their  bond,  in  respect 
of  the  farther  deceit  or  undue  concealment  practised 
towards  them  subsequent  to  the  death  of  Mr  Jardine, 
or,    at    least,  subsequent   to  the  alleged  discoveries 
of  the    Bank  in  August  1S26,  whereby  the  respon- 
dents were  necessarily  prevented  from  taking  timoous 
steps  against  Mr  Scott,  for  their  own  relief  or  securi- 
ty.— V.  Because  the  appellants  cannot  maintain  ac- 
tion for  any  part  of  the  present  claim,  in  respect  that 
it  arises  out  of  transactions  prohibited  or  declared 
illegal  by  public  statutes. — VI.  Because  the  answer 
of  acquiescence  or  homologation,  maintained  by  the 
appellants,  was  not  relevant  or  sufficient  to  elide  the 
pleas  of  the  respondents. — VII.  Because  the  appellants* 
answers  to  the  defence  of  the  respondents,  rested  on 
the  Banking  statutes,  were  likely  insufficient. — Vlf  I. 
Because  the  demand  of  the  Bank  to  have  fhe  claim 
separated,  so  as  to  subject  the  cautioners  for  such 
part  of  the  debt  as  could  be  shown  to  have  arisen  out 
of  ^fcotch  transactions,  was  also  groundless  and  ir- 
relevant. 

X«r«f  CkaneeUar, — My  Lords,  in  the  case  of  Ker  p.  Bell,  your 
Lordships  first  heard  the  arguments  advanced  by  the  appellants* 
counseL  It  then  occurred  to  me  that  there  was  a  doubt, 
whether,  on  the  face  of  the  instrument,  on  considering  the  nature 
of  the  case,  there  was  not  sufficient  to  render  it  proper  that  I 
should  advise  your  Lordships  to  affirm  the  judgment  of  the  Court 
below.  I  intimated,  that  if  it  was  felt  to  be  necessary,  your 
Lordships  would  proceed  to  hear  the  case  argued  by  the  respon. 
dents'  counsel.  There  was  one  point  which  did  not  appear  to 
have  sufficiently  struck  the  Court  below,  and  that  has  subse. 
qnently  been  argued  by  the  Counsel  on  the  other  side.  I  c^n 
only  say,  without  disposing  of  that  question,  and  upon  a  full 


consideration  of  the  case  upon  the  ground  upon  which  it  was 
dealt  with,  and  decided  in  the  Court  lielow,  independent  of  this 
new  ground,  which  went  in  the  same  direction  ;  but,  without  de- 
ciding upon  that,  one  way  or  the  other.  I  feci  it  to  be  my  duty 
humbly  to  advise  j'bur  Lordships  that  the  judgment  be  affirmed. 

Judgment  affirmed. 

Appellants*  Authorities — Ersk.  I.  1.  55,  Hell,  L  p.  242. 
MagiHtrates  of  Edinburgh  /•.  Gardner,  1st  August  1766.  Smith  & 
Others  V.  Bank  of  Scotland  ;  I)ow*s  Reports,  p.  294.  Thomson 
V.  Bank  of  Scotland,  llth  June  18*24.  Sir  George  Hamilton 
and  Fleming  v  Calder.  18th  June  1706.  Wallace  and  Baillie  v. 
Lawders,  20th  Feb.  1707 ;  Bell,  I.  p.  368,  oth  Edit. 

First  Division.  —  Moncrieff,  Webster,  and  Thomson,  AppcU 
lants'  Solicitors. — A.  W.  M'Crae,  Respondents*  Solicitor. 

]st  October  1831. 

No.  29 — .ToHN  Dick,  Appellant^  v.  Donald  Cuthbertj^on, 
CoRBKT's  Trustee,  Respondent — Et  i  contra. 

Sale— Title — Mora — Process — Expenses — Held,  affirming  the 
judgment  of  the  Court  below,  that  the  pvrchaser  of  a  pro- 
perty by  public  roup^  who  had  iucceisftilfy  ntspended  a  charge 
for  pnymt'fU,  on  the  ground  of  a  defect  in  the  title  offered,  and 
had fref/uently  insisted  for  fulfilment,  but  who  had  never  inti- 
mated his  understanding  that  he  was  thereby  liberated  from  the 
bargain,  was  not  entitled,  on  a  good  title  being  offered,  after  a 
lapse  of  W  years,  to  refute  it  as  being  liberated  from  the  bar» 
gnin^-'Held  competent  to  employ  in  a  suspension,  a  plea  emerg" 
ing  since  its  being  raised,  and  stated  in  a  relative  action — HM 
compeient  lo  award  the  prior  expenses  to  a  party  wlw  Was  «uc- 
cessful  in  a  prior  appeal,  on  a  special  point  in  the  cause,  but  who 
was  ultimately  unsuccessful. 

On  the  3l8t  of  January  1817,  Donald,  then  trustee 
on  the  sequestration  of  Corbet,  sold  to  the  appellanty 
by  public  roup,  the  villa  oi  Pro;$pecthiIl,  for  £1200, 
term  of  entry  to  be  Candlemas  18 1 7,  the  purchaser 
to  grant,  within  ten  days,  a  bond  for  the  price,  pay- 
able at  Whitsunday  1817,  and  the  exposer  to  grant 
a  valid  irredeemable  disposition  to  the  subjects^.  The 
appellant  granted  no  bond.  The  trustee's  title  turn- 
ed  out  to  he  merely  a  disposition  in  his  favour  from 
the  bankrupt's  wife,  not  ratified  by  her,  and  without 
his  consent.  Tliis,  when  offered,  was  rejected.  A 
charge  was  given  on  the  articles  of  roup,  which  Dick 
suspended,  on  the  ground  of  the  invalidity. 

"The  Lord  Ordinary  (llth  March  1818,)  Finds,  that  the 
respondent  is  not  bound,  at  the  expense  of  the  bankrupt's  estate, 
to  make  any  addition  to  the  title  rffered  by  him  ;  but  that  he  is 
bound,  at  the  risk  and  expense  oftherepresenter  (suspender),  to 
concur  in  any  supplementary  title  he  may  wish  to  have  executed." 

And  the  >econd  Division  of  the  Court,  by  a  ma- 
jority, adhered  to  the  Lord  Ordinary's  interlocutor, 
on  2d  June  1819,  and  23d  June  1820.  The  appeU 
lant  appealed  from  these  decisions,  and  on  the  12th 
December  1826,  the  House  of  Lords  ordered  and  ad- 
judged, 

'*  That  so  much  of  the  said  interlocutor  of  llth  March  1616,  as 
finds  that  the  respondent  is  not  bound,  at  the  expense  of  the 
bankrupt's  estate,  to  make  any  addition  to  the  title  cfTered  by 
him,  but  that  be  is  bound,  at  the  risk  and  expense  of  the  repre- 
senter  (appellant),  to  concur  in  any  supplementary  title  be  may 
wish  to  have  executed,  be,  and  the  same  is  hereby  reverted  ;  and 
it  is  declared,  that  the  respondent  is  bound  to  make  to  the  repre- 
senter  a  good  and  valid  title,  and  that  the  title  oflTered  to  the  re- 
presenter  is  not  surh  good  and  valid  title  ;  and,  with  this  reversal 
and  declaration.  It  is  ordered,  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  review  tbe  several  inter- 
locutors complained  of  in  the  said  appeal,  and  to  do  therein  im  is 
consistent  \\ith  the  reversal  and  declaration,  and  the  practice  of 
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the  Court  in  proceedings  of  the  tiattire  of  that  in  which  these 
interlocutors  have  been  pronounced." 

On  the  8th  of  Mrj  1828,  the  bankrupt's  wife,  with 
his  consent,  and  he  himself,  for  his  interest,  executed 
B  disposition  in  favour  of  Cuthbertson,  the  respondent, 
as  trustee  on  the  sequestrated  estate,  elected  in  tlie 
room  of  Donald,  deceased,  by  the  holders  of  an  heri- 
table bond  over  the  property^  after  the  appeal  to  the 
House  of  Lords.  In  the  suspension,  the  Appellant 
pleaded-^That  the  respondent  was,  in  consequence  of 
thedelavin  the  production  of  his  title  till  after  the  judg- 
ment or  the  House  of  Lords,  bound  to  pay  the  whole 
previous  expenses :  That  the  suspension  was  already 
finally  determined  b^  the  House  of  Lords,  whose 
judgment  as  to  the  obligation  of  the  respondent  did  not 
prevent  that  final  decision :  That  it  was  entirely  in 
the  appellant's  option  whether  to  abide  by  the  pur- 
chase or  not :  That  the  respondent's  election  was  in- 
valid, as  being  on  the  application  of  only  one  creditor, 
and  so  invalidated  what  nad  followed  on  it:  That  the 
disposition  by  the  bankrupt's  wife  was  gratuitous ;  and 
that  the  title  at  length  o£Fered  was  exceptionable. 
The  respondent  pleaded, — That  the  judgment  of  the 
House  of  Lords  implied  the  obligation  of  the  appel- 
lant to  accept  a  good  title  when  ofi^ered :  That  the 
title  at  length  produced  was  unexceptionable.  Im- 
mediately before  closing  the  record,  the  Lord  Ordi- 
nary issued,  on  the  12th  of  May  1829,  the  following 

"  Xote. — The  Lord  Ordinary  has  advised  this  cause ;  he  will 
hear  the  parties  after  the  record  shall  be  closed ;  but  at  pre- 
sent,  he  confesses  that  the  objections  to  the  title  of  the  trustee 
appear  to  him  to  be  veqr  ill-founded,  because  the  suspender 
(olijector)  concurred  and  joined  issue  with  the  respondent,  qua 
trustee,  in  the  House  of  Lords.  With  him  the  question  was 
there  tried ;  and  the  judgment  was  there  obtained  which  has 
brought  back  the  cause  to  this  Court  Here  again,  in  this  Court, 
the  objector  put  in  his  petition  to  have  the  judgment  of  the 
House  of  Lords  applied.  It  has  been  applied ;  and  after  all 
this,  that  the  objector  should  turn  round  and  object  to  the  title 
of  the  trustee  qua  such,  does  seem  to  the  Lord  Ordinary  not 
only  to  be  ill-founded,  but  very  ill-judged.  If  there  was  no 
nroper  respondent  in  the  sppeal,  the  judgment  of  the  House  of 
Lords  must  be  null,  and  the  consequence  of  that  would  be,  that 
the  decree  of  this  Court,  which  was  pronounced  between  com- 
petent  parties,  must  still  be  in  force ;  but  that  cannot  be  assum- 
ed  in  the  circumstances  of  the  case.  The.  objector  has  homolo- 
gated the  appointment  of  the  trustee— the  House  of  Lords  have 
recognised  him  in  this  case — and  the  whole  proceedings  in  that 
Right  Honourable  Tribunal  and  in  this  Court,  since  the  cause 
returned  to  it,  have  been  on  the  basis  of  the  acknowledgment 
of  the  validity  of  his  title.  All  the  objections  founded  on  the 
contrary  assumption,  therefore,  appear  to  be  extremely  iU^found^ 
ed.  As  to  the  objection  that  the  suspender  is  entitled  now  to 
repudiate  the  baiigain,  that  appears  to  be  incompetent  in  this 
action,  which  does  not  involve  the  validity  of  the  articles  of  sale, 
and  contract  made  thereon  by  the  suspender,  hut  only  the  in- 
terpretation  of  its  terms.  Whether  there  may  be  room  for  a 
claim  of  damages  competently  made  and  proved,  is  a  diffemnt 
question.  And  with  regard  to  the  objection  to  the  title  as  now 
made  up,  the  Lord  Ordinary  is  hot  aware  of  any  sound  objec- 
tion to  it.  Donations  by  wives  to  husbands  (admitting  this  to 
be  a  donation  by  a  wife  to  her  husband)  are  not  revocable,  when 
the  deeds  said  to  constitute  the  donation  are  made  to  a  third 
party  for  onerous  causes.  On  all  these,  and  the  other  points  of 
the  eauae,  particularly  the  question  of  expenses  of  process  prior 
to  the  appeal,  the  Lord  Or^nacy  will  hear  parties  after  the  re- 
cord shall  be  closed." 

And  thereafter, 

<M9i/i  December  1829— The  Lord  Ordinary  having  heard 


parties*  procurators,  and  ebnndefed  the  closed  record,  and  whole 
process, — In  respect  that  the'  title  now  offered  by  the  charger 
appears  to  be  a  good  and  valid  title  to  the  property  purchased 
by  the  suspender.  Finds  the  letters  orderly  proceeded,  and 
decerns :  Finds  the  suspender  entitled  to  the  expenses  of  the 
litigation  prior  to  the  appeal :  In  regard  to  the  litigation  subse- 
quent to  the  appeal,  finds  the  charger  entitled  to  expenses  from 
the  date  of  the  Lord  Ordinary*s  interlocutor,  of  14th  January 
18*29:  Allows   accounts  thereof  to  he  given  in  ;    and  when 

lodged,  remits  to  the  Auditor  to  tax  the  same,  and  to  report 

JVo/tf.— The  title  now  oifered  to  the  suspender  seems  to  be  good. 
The  ratification  and  disposition  by  Corbet  and  his  wife,  effectu- 
ally secures  the  suspender  against  all  challenge  at  the  instance 
of  the  wife,  or  any  person  succeeding  to  her  right ;  and  in  re. 
gard  to  the  danger  of  challenge  from  another  quarter,  that  of  the 
creditors,  in   consequence  of  the  supposed  informality  of  the 
present  charger's  appointment  as  trustee,  it  is  to  be  observed, 
Jirstt  That  his  appointment  took  place  under  the  authority  of  an 
interlocutor  of  the  Court,  specially  founding  on  an  order  of  the 
House  of  Lords,  which  interlocutor  could  not  well  admit  of  a 
challenge  on  the  part  of  the  creditors ;  and,  Beeofuif^,  which 
appears  to  be  oondusive.  That,  even  on  the  supposition  of  such 
challenge  of  the  charger's  appointment  being  competent,  the 
creditors,  and  any  new  trustee  they  might  appoint,  could  never 
dispute,  but  would  necessarily  be  bound  to  warrant  and  maintain 
the  sale  made  to  the  suspender  by  Donald,  the  original  trustee, 
whose  appointment  was  confessedly  unobjectionable.     H<^ding 
the  title  now  offered  to  be  good,  and  considering  the  nature  and 
grounds  of  the  present  suspension,  the  demand  of  the  suspender 
to  be  set  free  from  the  bargain  in  consequence  of  the  delay  in 
producing  that  title,  does  not  appear  to  be  admissible.     Such  a 
plea  may  perhaps  form  a  good  ground  of  saspension,  as  it  may 
form  a  good  defence  against  an  ordinaiy  action  for  implement— 
But  the  present  suspension  is  one  of  an  essentially  different 
character.     It  proceeds,  not  on  the  assumed  extinction  of  the 
original  bargain,  in  consequence  of  the  seller's  failure  to  imple- 
naeiit,  but  merely  on  the  incompetency  of  enforcing  its  obliga- 
tions  against  the  suspender,  whilst  that  contracted  towards  him, 
of  affortling  a  good  title,  is  not  implemented  on  the  other  side. 
The  original  Mil  of  suspension  recites  and  proceeds  upon  a  pro- 
test made  by  the  suspender,  which  seta  forth,   *  That  the  said 
John  Dick  had  repeatedly  offered  to  pay  the  price,  and  was  still 
ready  to  do  so,  on  a  Icj^  title  being  produced ;'  and  the  very 
first  reason  of  suspension  is,  *  That  the  charger,  before  he  can 
caUfor  paymenl  of  the  prices  must  produce  a  legal  and  valid  title  to 
tlte  propertif  which  he  has  taken  it  upon  himself  to  sell.'     A  sus- 
pension of  this  kind  seems  necessarily  to  imply  the  competency 
of  supporting  the  chaiige,  b^  producing  a  good  title  in  the  course 
of  the  process ;  and  the  judgment  of  the  House  of  Lords  is 
perfectly  consistent  with  this  view :  For  although  this  question 
seems  to  have  been  raised  in  the  appellant's  case,  the  House  of 
Lords,  after  reversing  the  findings  in  the  interlocutors  of  the 
Court,  proceeds  to  declare,  *  That  the  respondent  ia  bound  to 
make  to  the  repreaenter  a  good  and  valid  title,  and  that  the  title 
offered  to   the  representer  is  not  such  good  and  valid  title.' 
Whatever  grounds,  then,  there  may  be  for  the  suspender's  plea 
of  mora,  and  whatever  effect  it  may  be  entitled  to  in  a  separate 
action  founded  on  the  special  circumstances  of  the  case,  it  does 
not  appear  to  the  Lord  Ordinary  to  be  admissible  in  the  pre5«nt 
process.     The  suspender's  claim   for  the  expenses  prior  to  the 
appeal,  seems  necessarily  to  follow  from  the  nature  of  the  dis- 
cussion,  in  which  he  was  ultimately  successful ;  but  the  Lord 
Ordinary  has  found  him  liable  in  the  expenses  created  by  his 
unfounded  objections  to  the  title  offered  to  him  since  the  ease 
was  remitted  by  the  House  of  Lords." 

I1te  respondent  reclaimed  as  to  expenses.  The  ap« 
pellant,  besides  raising  a  redaction  to  be  relieved  from 
his  obligation  under  the  articles  of  roup,  which  was 
taken  to  report  by  Lord  Moncreiff*,  and  conjoined 
with   the  saspension,   reclaimed   in  the  sttsBension, 
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founded  on  a  pie  juince  emerging.  Tbe  Coorty  on  SOth 
November  1830,  pronounced  thu  interlocutor:-^ 

"  The  Lords  having  advised  this  reclaiming  tiota,  with  the 
reclaiming  note  for  Donald  Cuthbertson,  and  process  of  reduc- 
tion and  deelantor  now  conjoined  with  this  suspension  at  tbe 
instance  of  the  «aid  John  Dick,  and  having  beard  tbe  counsel 
for  the  partieft,  they  6nd  that  the  suspender  is  not  entitled  to  be 
freed  and  relieved  of  the  obligations  incumbent  on  him  under 
the  articles  of  sale  of  the  property  in  question,  and  that  the 
chaiger*8  title  thereto  being  now  complete,  a  good  and  valid  title 
has  been  offered  ta  the  suspender :  Adhere  to  the  interlocutor 
reclaimed  against  in  the  suspension,  and  refuse  the  desire  of 
both  notes ;  and  in  the  declarator  and  reduction,  Sustain  the 
defences,  and  assoilzie  the  defender  from  the  conclusions  of  the 
summons,  and  decern  :  Of  new,  find  the  suspender  and  pursuer 
liable  in  tbe  expenses  incurred  by  the  charger  and  defender,  sub- 
sequent to  the  interlocutor  of  i4th  January  1829,  (when  the 
new  title  was  received  by  the  Lord  Ordinary,)  and  remit  to  the 
Lord  Ordinary  to  modify,  and  decern  for  the  same,  along  with 
tbe  expenses  found  due  to  the  suspender  by  the  interlocutor  re- 
claimed against,  reserving  to  the  suspender  all  legal  action  and 
claim  competent  to  him  for  damages,  which  may  be  alleged  to 
arise  from  the  delay  in  the  charger  completing  his  title,  and  to 
the  charger  his  defences  thereto.** 

Against  tills  judgment,  both  parties  entered  an  ap- 
peal— Dick,  on  the  merits,  and  Cuthbertson  as  to  ex- 
penses. Tbe  former  urged  these  reasons : — I.  It  was 
a  condition  of  the  contract  of  sale  in  1817,  that  a 
good  and  valid  title  should  be  granted  to  the  appel- 
lant at  Whitsunday  1817.'  This  condition  the  re- 
spondent and  his  predecessors  failed  to  implement, 
ciuring  a  period  of  more  than  nine  years  thereafter. 
The  appellant  is  thereby  entitled  to  be  declared  free 
and  relievcnl  of  the  obligations  incumbent  on  him  un- 
der the  contract  of  sale. — II.  The  appellant  is  entit- 
led to  be  declared  free  and  relieved  of  the  obligations 
incumbent  on  him  under  the  contract  of  sale  in  ques- 
tion, because  the  title  even  now  offered  to  him  is  not 
a  good  and  vklid  title.  Cuthbertson  answered — I. 
Tbe  judgment  of  the  House  of  Lords,  of  12th  Decem- 
ber 1826,  plainly  implies  that  the  respondent  was 
bound  to  give,  and  the  appellant  to  accept,  of  a  good 
and  valid  title  to  the  property  purchased  by  the  lat- 
ter.— II.  No  undue  dela^  tooic  place,  after  this  judg- 
ment was  pronounced,  in  offering  to  the  appellant 
such  good  and  valid  title. — III.  The  appellant  has 
neither  title  nor  interest  to  challenge  the  respondent's 
appointment  and  confirmation  as  trustee  on  the  se- 
questrated estate  of  Corbet,  the  proceedings  in  re- 
gard to  which  were  sanctioned  by  the  order  of  the 
House  of  Lords,  and  are  in  every  respect  legal  and 
correct. — IV.  The  validity  of  the  title  offered  to  the 
appellant  does  not  depend  upon  the  efficacy  of  the  re- 
spondent's title  as  trustee,  the  disposition  and  ratifi- 
cation being  granted  in  favour  of  Mr  Cuthbertson 
nominatim^  whereby  he  is  enabled  to  g^ve  a  good  and 
valid  title  to  the  appellant,  even  though  objections 
could  be  stated  to  nis  nomination  as  trustee.  These 
objections,  however,  are  extremely  groundless  and 
aMord.  And  as  to  expenses,  he  pleaded — I.  The  in- 
terlocutor of  tbe  Court  below,  finding  it  competent  to 
award  the  expenses  prior  to  the  appeal,  and  actually 
awarding  these  expenses  to  the  appellant,  are  alter- 
ations of  the  judgment  of  this  Ri^ht  Honourable 
House,  not  warranted  either  by  the  judgment  itself, 
or  by  any  priiu:iple  of  law  or  justice* — II.  In  the  cir- 
cumstances of  this  case,  there  are  no  equitable  grounds 


on  which  the  appellant  can  claim  any  of  the  expenses 
incurred  by  him,  and  in  justice,  the  whole  expenses 
of  this  litigation  ought  to  be  awarded  against  him. 
Dick  answered — I.  It  was  decided  by  the  Court 
of  Session,  after  a  very  mature  consideration  of  the 
precedents  and  authorities  bearing  on  the  point, 
that  it  was  competent  .for  that  Court  to  award  to 
the  appellant,  Mr  Dick,  the  expenses  incurred  by 
him  in  the  litigation  in  the  Court  of  Session  prior  to 
the  appeal  to  this  House ;  and  this  decision  was  not 
only  just  and  reasonable  in  itself,  but  was  also  com- 
pletely borne  out  by  the  authorities  referred  to,  which 
shew  in  the  clearest  manner  the  competency,  and  the 
common  practice  of  such  a  proceeding. — II.  Because, 
being  thus  competent,  it  was  farther  equitable  and 
jnst  to  find  the  appellant,  Mr  Dick,  entitled  to  the  ex- 
penses incurred  by  him  in  the  litigation  prior  to  the 
appeal,  seeing  that  by  the  judgment  of  this  House, 
pronounced  in  the  appeal,  it  was  found  that  he  had 
been  altogether  right  in  that  part  of  the  litigation,  and 
had  thus  been  improperly  and  illegally  put  to  these 
expenses  by  the  respondent  and  his  predecessor. 

Lord  ChaHf^eiior.'^My  Lords,  there  is  another  case  which  was 
argued  before  your  Lordships,  in  which  there  was  a  cross-appeal—. 
the  case  of  Dick  o.  Cuthbertson.  I  have  intimated  the  opinion 
I  had  formed,  and  the  reasons  on  which  I  grounded  that  opinion, 
in  favour  of  the  judgment  in  the  Court  belo>v,  on  the  original 
appeal,  but  there  was  a  doubt  remaining  in  my  mind,  whether  the 
Court  of  Session  bad  the  power  which  they  had  assumed,  of 
dealing  with  tlie  question  of  costs,  upon  its  being  sent  back  for 
their  consideration.  Upon  looking  into  that  part  of  the  cose, 
however,  1  entertain  no  further  doubt  The  opinion  I  then  enter- 
tained is  now  confirmed ;  and  I  would  move  your  Lordships  that 
the  judgment  of  the  Court  below,  both  in  the  original  and  tbe 
the  cross*  appeal,  be  affirmed. 

Judgment  affirmed. 

Appellant's  Authorities. — Earl  of  Morton  v.  Cuninghame,  14th 
Februtiry  1749;  Mor.  14,177.  Brown  on  Sale,  p.  234.  Sugden 
on  Uw  of  Venders,  5th  Edit.  p.  206,  207,  334*  d3&  Pothier 
Traite  de  Veote,  No.  75.  Erak.  I.  6,  29,  35.  Borthwick,  2ist 
July  1728.     Scott  v.  Lady  Cranstoun,  10th  August  1776. 

Second  Division. — Lords  Cringletie  and  FuUerton,  Ordi. 
naries.— >Spottiswoode  and  Robertson,  Appellant's  Solidtois. — 
Ricoardson  and  Conuell,  Respondent's  SolidtCHnB. 

3d  October  1831. 

No.  30. — DoNALo  RoBBy  Jppelianif  v.  Jauxs  Fobbest,  Rc^ 

ipondeni. 

Bankrupt — Sequestration  —  Assignation — Stamp  Act  —  Held^ 
affirming  the  Judgment  of  the  Court  below,  thai  it  wot  competent 
Jbr  a  creditor  to  apply  for  sequestration,  whose  debt  was  of  the 
statutory  amount,  but  consisted  partly  of  a  sum  originally  due 
to  himself,  and  partly  of  a  debt  purchased  by  him  at  an  undar-' 
V€due,  subsequent  to  the  batdrupicy-^That  the  assignation  of 
such  a  debt  requires  to  be  wruten  on  a  deed,  and  not  on  an  ad- 
valorem  stamp — That  as  no  objection  was  taken  to  the  assigna- 
/ton,  in  respect  of  its  being  written  on  a  wrong  stamp,  until  after 
sequestration  was  awarded,  and  as  there  was  no  reason  to  tup' 
pose  that  the  Court  was  aware  of  the  ohfection,  ami  as  the  defict 
was  afterwards  supplied,  the  sequestration  was  valid. 

This  was  a  petition  for  recal  of  sequestration,  award- 
ed against  Robb  at  the  instance  of  Forrest,  on  the 
following  grounds : — L  That  the  debt  of  Forrest,  the 
sequestrating  creditor,  was  not  of  tlie  statutory  amount 
to  entitle  him  to  present,  the  application  :  That  the 
debt  appearing  in  his  affidarit  amounted  to  £135,  of 
which  x55  consisted  of  an  account  originally  due  to 
Younff  and  Company,  and  assigned  by  them,  sabee- 
quentiy  to  Robb*8  bankruptcy,  for  £18  :  That  this  pur- 


94 


THE  SCOTTISH  JURIST. 


[Oct. 


rhase  was  illegal,  as  being,  after  bankruptcy,  for  an 
inadequate  price — and  collusive,  as  enabling  a  credi- 
tor to  carry  throngh  a  sequestration  in  circumstances 
which  the  law  did  not  contemplate  ;  and,  if  sanction- 
ed, enabling,  in  fulure,  creditors  in  small  sums, by  the 
assignment  of  their  claims,  to  apply  for  sequestra- 
tions on  all  occasions,  and  to  evade  the  ptovision  in 
the  statute,  by  which  the  amount  of  the  petitioning 
crediloKs  debt  is  detecmined. — II.  That  the  said  as- 
signation by  Young  and  Company  was  null  and  void, 
as  bearing  to  be  an  assignation  from  Young  and  Com- 
pany, and  the  individual  partners  of  the  said  Com- 
pany, while  it  was  only  subscribed  by  Thomas  Young 
and  Company,  and  not  by  the  individual  partners. — 
III.  That  the  said  assignation  was  null,  as  being  ex- 
tended on  an  ad  valorem^  instead  of  a  common  deed 
stamp. 

The  Lord  Ordinary  on  the  Hills  having  refused  the 
desire  of  the  petition^  the  petitioner  reclaimed.  The 
Court  then,  before  answer,  remitted  to  the  Solicitor 
of  Stamps  and  to  the  Deputy  Keepers  of  the  bignet, 
to  report  to  the  Court  as  to  the  practice  in  Scotland 
as  to  using  ad  valorem  stamps,  or  common  deed  stamps, 
in  the  preparation  of  such  assignations  as  the  one  in 
question.  The  report  diilivered,  in  obedience  to  this 
remit,  bore,  that  '*  upon  a  transaction  such  as  the 
one  in  question,  it  is  the  usual  practice  of  convey- 
ancers to  write  the  assignation  upon  a  valorem  con- 
veyance stamp  "  Upon  again  advising  the  cause,  with 
this  report,  the  Court  repelled  the  olher  objections, 
but  ordered  cases  upon  the  objection  in  regard  to  the 
stamp.  After  this,  the  respondent  put  in  a  note,  pray- 
ing the  Court  to  appoint  the  process  to  be  returned 
to  the  clerk,  that  the  assignation  might  be  sent  to 
London  to  have  the  proper  stamp  affixed  to  it ;  and, 
of  this  date,  the  Court  pronounced  the  following  in- 
terlocutor ; — 

*'  The  Lords  appoint  the  process  to  be  returned  to  the  clerk 
this  day,  that  the  assignation  may  be  sent  to  Loudon  to  be 
stamped  ;  and  this,  before  answer.** 

The  assignation  having  been  sent  to  London,  and 
there  stamped  with  the  common  deed  stamp  of  358., 
over  and  aoove  the  previous  stamp  of  10s.,  the  Court 
pronounced  the  following  interlocutor : — 

**  The  Lords  having  resumed  consideration  of  this  process, 
in  respect  tbe  deed  is  now  produced  stamped,  recal  the  order 
for  cases  ;  refuse  the  prayer  of  tbe  reclaiming  note ;  and  adhere 
to  the  interlocutor  of  the  Lord  Ordinary  complained  of,intoto; 
and  remit  to  tbe  trustee  to  consider  how  far  tbe  defender's  ex- 
penses  of  process,  with  one  half  of  tbe  expense  incurred  ifi  pro- 
curing tbe  report  of  the  Solicitor  of  Stamps,  and  Keeper  of  Sig- 
net, ought  to  be  defrayed  out  of  the  sequestrated  estate.** 

Robb  appealed,  pleading  a  reversal — I.  Because  the 
application  for  sequestration  was  not  made  by  a  cre- 
ditor who  had  a  debt  owing  to  him,  to  the  e:;tent  re- 
quired by  the  statute. — II.  Because  the  alleged  deed 
of  assignment,  said  to  have  been  granted  by  Thomas 
Young  and  Company,  in  favour  of  the  respondent,  is 
not  validly  or  legally  executed,  so  as  to  transfer  their 
debt  to  the  respondent. — III.  Because  the  alleged 
deed  of  assignment  was,  at  the  time  it  was  produced 
and  founded  on,  written  upon  a  wrong  stamp,  and 
conld  not  therefore,  even  if  valid  in  other  respects, 
bear  faith  in  judgment,  or  be  founded  on,  and  made 


the  ground  for  awarding  seqnestration.  And  it  was 
irregular  and  incompetent  to  remit  to  the  Solicitor  of 
Stamps  and  Deputy  Keepers  of  the  Signet,  to  report 
as  to  this  point :  and  to  affirm  an  interlocutor  which 
(by  the  very  circumstance  of  the  subsequent  stamp- 
ing), is  admitted  by  the  Court  of  Session  to  have 
been  erroneous  at  the  time  it  was  piouounced. 

Lord  Chancellor — My  Lords,  in  this  case,  I  addressed  your 
Lordships  immediately  after  the  ai^ument  at  the  Bar,  and  ^tdted 
that  it  was  a  pauper  case,  in  which  the  means  of  tbe  unfortu- 
nate appellant  had  been  completely  exhausted  by  tbe  expense  of 
the  litigation,  and  that  be  was  obliged  to  come  here  in  /or ma 
pauperis — no  person  appearing  in  support  of  the  judgment,  and 

no  counsel  being  heard  on  the  part  of  the  respondent they 

deemiug  that  tbe  grounds  of  that  judgment  were  so  clear,  chat 
it  required  no  argument  in  its  support;  but  tbe  belter  reason,  in 
fact  (for  that  turned  out,  in  the  event,  to  be  by  no  means  a  suffi- 
cient reason),  was  the  extremely  small  amount  of  the  matter  in 
litigation.  The  question  is,  Whether,  in  a  bankruptcy  (what  is 
called  in  Scotch  law,  a  sequestration),  there  bad  been,  or  not,  a 
sufficient  deed  to  support  the  prayer  of  the  sequestration,  and 
what  we  should  call  in  bankruptcy,  a  sufficient  petitioning  credi- 
tor's  debt  ?  Various  objections  were  taken  in  the  Court  below, 
and  here  in  tbe  Court  of  last  resort,  and  they  ultimately  resolv- 
ed themselves  chiefly  into  one— that  a  certain  insitrmaent  of  as- 

s'gnrttion,  necessary  to  make  up  tbe  debt  to  a  hundred  pounds 

which,  as  your  Lordships  know,  is  required  Iwth  in  the  Scotch 
and  the  English  Bankrupt  law,  to  support  a  commis.«ion,  tbe 
amount  without  that  being  only  about  i:60— was  defective ;  it 
being  necessary  that  a  certain  assignment  should  be  sufficient.  It 
was  objected  to  on  various  grounds,  wiib  which  I  will  not 
trouble  your  Lordships,  except  one  of  them — and  that  was  oue 
which  induced  me  to  consider  the  case,  because  I  conceived  that 
it  bad  not  been  sufficiently  considered  in  the  Court  below.   The 

instrument,  it  appears,  was  not  upon  tbe  proper  stamp it  was 

on  an  aU  valorem  stamp,  whereas  it  ought  to  have  been  on  a 
deed  stamp.  This  point  does  not  uppeur,  I  must  say,  to  have 
been  attended  to,  or  sufficiently  attended  to  in  tbe  ('Juit  below. 
If  any  proceeding  bad  been  instituted,  in  which  the  rights  ofthe 
parties  were  in  question,  and  it  had  been  necessary  to  produce 
and  to  rely  U|)on  that  instrument,  that  procce'ding  must  have 
failed  as  respected  the  party  producing  that  instrument,  »nd 
founding  his  case  upon  it,  because  it  bad  not  a  sufficient  stamp. 
But  then,  tbe  proceeding  in  question  w»so<  a  peculiar  kind.  A 
petition  was  presented.  Your  Lordships  know  that  the  law  of 
Scotland  differs  materially  from  ours,  in  this,  that  we  make  a 
man  a  bankrupt  behind  his  back,  without  any  rule  to  shew 
cauae,  as  it  were ;  but  in  Scotland  they  proceed  ag^jinst  him  upon 
notice  ;  they  give  him  ten  days*  notice  before  they  issue  tbe  se- 
questration,  and  after  that  delay,  the  sequestration  is  awarded. 
I  bey  state  in  the  record  the  ground  of  the  debt,  and  amung 
others,  this  assignment ; — this  unstamped  instrument  was  a  ne- 
cessary part,  but  no  objection  was  then  taken ;  and  after  a  lapse 
of  tbe  proper  time,  the  sequestration  was  awarded,  and  then, 
within  sixty  days,  there  still  being  oo  objection  taken,  or  if 

taken,  got  over  by  the  after  stamping  of  the  instrument it  is 

perfectly  immaterial  to  the  case,  which  the  instrument  before 
it  was  required  to  be  used  in  the  process,  and  before  it  was  ob- 
jected to,  and  came  to  bo  considered  in  foro  contetttionis,  was 
«Umped,  the  defect  was  cured  in  the  proper  quarter,  and  the  in- 
strument was  validly  produced.  My  Lords,  upon  these  grounds, 
I  am  of  opinion,  but  I  took  time  to  consider  it ;  for  it  appeared 
to  me  by  no  means  to  have  met  with  full  consideration  in  tbe 
Court  Inflow,  otherwise  we  should  not  have  bad  the  case  argued 
here ;  and  no  party  appearing  for  tbe  respondent  in  tbe  cause, 
I  have  felt  it  proper  to  look  anxiously  into  the  case,  and  1  am 
of  opinion — an  opinion  I  have  come  to,  after  considerable  de- 
lay, and  much  consideration  of  the  case,  but  I  have  come  ulti- 
mately to  the  opinion — that  as  there  was  no  objection  taken  in 
the  first  Instance,  and  as  tbe  Court  allowed  the  instrument  to 
be  given  in  evidence,  and  proceeded  upon  it  without  taking  tbe 
objection  to  the  stamp,  one  of  two  things  must  have  happened, 
either  that  the  Court  wta  not  apprised  that  tbe  stamp  was  in- 
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sufficient,  which  ifl  very  possible,  as  the  Court  is  not  bound  to 
look  at  it,  and  if  they  did  not  look  really  to  it,  they  might  not 
be  aware  that  it  wus  not  a  fit  stamp ;  or  that  if  the  Court  was 
apprised  of  it,  the  other  party  consented  to  it.  If  the  Court 
was  apprised  of  the  objection,  and  if  that  objection  being  taken, 
the  instrument  was  received — and  I  mention  this  to  shew  on 
what  a  very  narrow  edge,  as  it  were,  the  validity  of  the  judg- 
ment turns,  and  how  very  little  it  has  l>een  thoroughly  consider- 
ed in  the  course  of  the  cause  ;-^if  the  Court  had  the  objection 
presented — if  they  knew  that  this  instrument  was  upon  a  wrong 
stamp,  and  they,  notwithstanding  that,  admitted  it,  then  the 
judgment  ought,  past  all  doubt,  to  be  reversed;  and  I  mention 
this  (in  addressing  your  Lordships  in  moving  the  judgment 
which  I  am  about  to  advise  your  Lordships  to  give)  for  the 
purpose  of  calling  the  attention  of  that  Court,  more  particularly, 
to  the  strict  and  accurate  course  of  proceedings  ;^>that  is  a  case 
on  which  this  judgment  could  not  be  affirmed  ;  but  I  have  looked 
carefully,  and  with  much  anxiety,  into  the  case,  and  I  see  no  suf- 
ficient reason  to  believe  that  the  Court  was  apprised  of  the  ob- 
jection— that  the  Court  did  pass  it  by — or  that  the  Court,  being 
master  of  the  ca<ie,  misdccided  it,  which  it  would  have  been  by 
allowing  the  instrument  to  be  received  in  evidence.  We,  there- 
fore, coine  to  these  other  two  alternatives^either  that  the  Court 
(and  this  being  a  proceeding  in  absence,  we  cannot  precisely  asccr- 
tarn  the  fact,)  was  not  aware  of  its  being  on.a  wrong  stamp,  or  that 
DO  objection  was  taken ;  and  that,  by  consent,  this  instrument 
was  admitted  in  evidence.  In  either  case,  I  am  of  opinion  that 
it  is  too  late  now  to  take  the  objection,  or  rather,  that  it  v/as  too 
late  when  it  was  taken  in  the  Court  below ;  for  at  the  time  that 
the  objection  was  taken,  ultimately  the  defect  of  the  stamp  was 
amended.  Then,  the  question  is,  whether  the  Court  does  its 
duty,  and  particularly,  with  reference  to  the  revenue  law,  if  it 
allows  the  parties  to  cure  such  a  defect  by  consent?— and  my 
opinion  is,  clearly,  that  it  does  not  do  its  duty.  But  still,  though 
the  Court  may  have  been  wanting  in  its  duty,  in  not  refusing  the 
evidence  in  sopite  of  the  consent  to  its  being  received,  that  may  not 
be  a  ground  for  depriving  a  party  of  his  judgment.  All  the 
English  Judges,  or  almost  all  the  English  Judges,  hold,  that 
constent  does  not  cure  the  defect  of  stamp,  and  that  they  are 
bound  to  protect  the  revenue  ;  and  your  Lordships  will  phualy 
perceive  that  the  revenue  law  would  become  a  joke,  if  the 
parties  to  an  instrument  might  beforehand  estop  themselves 
from  taking  advantage  of  the  objection,  which  they  might,  of 
the  want  of  a  stamp,  and  allow  an  unstamped  instrument  to  be 
executed,  and  afterwards  given  in  evidence,  without  objection  ; 
hut  the  Court,  to  prevent  this  collusion  of  parties,  say,  We  will 
protect  the  duties,  and  not  allow  the  parties  to  waive  the  fatal 
objection  of  the  want  of  stamp.  If  the  Court  were  not  to  do 
so,  the  Court  would  not  do  its  duty ;  but  though  the  Court  may 
be  wrong  io  so  doing.  I  am  clearly  of  opinion  that  this  appeal, 
coming  for  setting  aside  the  judgment  of  the  Court  below,  given 
in  consequence  of  the  Court  not  attending  to  the  want  of  stamp, 
it  is  too  late  to  complain  of  it  nftehvards.  So  it  would  be  at 
Nisi  Prius  here,  and  which  is  an  analogy  to  the  proceedings  here. 
If  a  Judge  at  Nisi  Prius  chose,  contrary  to  what  I  deem  to  be 
hU  duty,  and  not  protecting  the  revenue  law,  to  receive  an  un- 
stamped instrument  in  evidence — if  he  did  it  against  the  con- 
sent of  the  other  party,  that  would  be  a  ground  for  a  new  trial  ;— 
if  he  did  it  with  the  consent  of  the  other  party,  it  would  be 
only  aground  for  saying  that  he  did  not  do  what  be  ought  to  do ; 
hut  it  would  be  no  ground  for  a  new  trial.  But,  my  Lords,  I 
see  no  ground  for  believing  that  the  Court  did  art  with  the  con- 
sent of  the  parties.  I  have  no  right  to  impute  that  slip  to  the 
Court ; — for  any  thing  which  appears,  the  Court  was  not  apprised 
of  this  defect  in  the  instrument,  and  there  is  not  only  no  ground 
for  reversing  the  judgment  in  that  case,  but  no  ground  for  im- 
puting neglect  to  the  Court.  I  am  bound,  I  think,  to  believe 
that  fact,  which  I  have  taken  the  best  means  in  my  power  to 
ascertain — there  being  no  Counsel  for  the  respondent.  My 
Lords,  I  have  deemed  it  my  bounden  duty,  before  moving  your 
Lordships  to  affirm  the  judgment,  to  state  theste  circumstances  ; 
and  under  these  circumstances,  when  I  move  the  affirmance  of 
the  judgment,  I  shall  certainly  not  call  upon  your  Lordships 
to  give  any  costs,  on  account  of  the  doubt  which  bangs  over  this 
part  of  the  ewe. 


Interiocators  afifirtned. 

First  Division. — Lord  Ordinary,  Newton.— Evans,  Stevens 
and  Flower,  Ajtpellant's  Solicitors. 

3d  October  1831. 
No.  31. — Sir  William  Rak  Lo  id- Advocate,  Appellant,  r. 
The   Right  Honouuable  Lawrence  Loud  Dundas,  &c. 
ResponUenti. 

Patronage — Title — Prescription — Ffeld,  ojjlrming  the  judgment 
vf  tiie  Court  of  Session,  that  a  grant  of  vicarage  patronages,  does 
vol  interfere  with  ant/  other  grant  of  patronage,  and  that  a  gene- 
ral grant  wiifioui  exercise,  cannot  compete  wi:h  a  special  grant 
followed  by  possession  ;  and  that  the  documents  founded  on  by 
the  respondents,  with  an  exercise  of  right  for  two  hundred  yean, 
is  sufficient  to  establish  a  prescriptive  title. 

In  February  1605^  the  King  appointed  James  Law, 

bishop  of  Orkney  and  Shetland,  and  granted  to  him, 

during  life, 

**  All  and  Haill,  the  fruits,  rents,  &c.  belonging  to  the  said 
bishopric,  and  also  the  advocation,  donation,  right  of  patronage 
of  the  parsonage  of  all  the  common  kirks,  and  other  kirks  and 
benefices  whatsomever,  pertaining,  possessed  and  occupied  of 
and  by  the  bishops  of  Orkney  and  Shetland,  and  their  chupter, 
and  which  were  at  our  Sovereign  Lord's  presentation  and  dona, 
tion,  of  or  before,  or  pertainiTig  to  any  one  of  them,  which  his 
Highness  declares  to  be  as  sufficient  as  if  the  same  kirks,  and 
each  one  of  them,  were  specially  expressed  herein,  so  that  the 
said  Mr  James  may  provide  the  same  to  sufficient  and  qualified 
ministers,  for  serving  the  cure  at  each  one  of  the  said  kirks  : 
And,  further,  bis  Mujcsty,  of  his  liberal  and  princely  disposition, 
for  the  weal  and  benefit  of  the  said  bishopric,  annexes,  unites 
and  incorporates  in  the  same,  all  and  whole  the  advocation,  do- 
nation, and  right  of  patronage,  and  of  the  parsonages  and  vicar- 
ages of  Orkney  and  Shetland,  and  of  all  other  benefices  there 
belonging,  and  to  the  chapter  of  the  same,  which  his  Majesty 
holds  as  specially  expressed  herein,  with  the  fruits,  rents,  emo- 
luments, teinds,  and  all  other  duties  thereof  whatsoever;  and  or« 
dains  the  same  to  be  in  all  time  herealter  one  part  of  the  privi- 
lege and  patrimony  of  the  said  bishopric,  and  the  said  kirks  to 
be  provided  by  the  said  Mr  Jcimcs  during  his  lifetime,  and  after 
his  decease,  by  the  bishops,  his  si. c censors  in  the  suid  place  and 
living,  to  sufficient  and  qualified  Ministers,  notwithstanding  of 
whatsoever  Acts  of  Parliament  0}i<te  io  the  contrary,*'  &c. 

And  in  the  same  month,  the  same  person  obtained 
from  the  Crown,  assignation  of 

'*  All  and  Whole,  the  fruits,  rents,  emoluments,  teinds,  feu- 
mails  and  cains,  customs,  casualties,  duties  assigned  and  pertain- 
ed to  us  of  the  said  bishopric  of  Orkney  and  Shetland,  of  the 
crop  and  year  of  God  1604,  and  of  all  other  years  and  crops  to 
come,  forever." 

By  1606,  c.  2,  the  order  .and  privileges  of  bishops 
were  restored.  On  the  ^Ist  of  January  1607,  Patrick 
Earl  of  OMcney,  whose  father  had  obtained,  by  1592, 
c.  94,  from  the  Crown,  a  ratification  of  the  earldom, 

"  with  advocation,  donation  and  right  of  patronage  of  all  and 
sundry  prelacies,  dignities,  parsonages,  vicarages  of  kirks,  pre- 
bendaries, cbaplainrtes,  stew^arties,  and  of  all  othei'  benefices 
ecclesiastical,  founded  and  lying  within  the  said  earldom  and 
lordship,  as  well  tj^e  patronages  which  pertained  to  our  Sove- 
reign Lord  and  his  predecessors  of  old,  us  which  appertained  to 
ecclesiastical  persons,  and  were  lately  devolved  in  his  High- 
ness's  hands  by  the  laws  and  constitutions  of  his  realm,"  &c. 

entered  into  a  contract  with  the  above  James  Law, 
wherein, 

**  forasmuch  as  the  said  Mr  James  is  provided  to  the  haill 
bishopric  of  Orkney,  and  to  all  lands  and  teinds,  and  rents, 
honours,  dignities,  fees,  &c.,  belonging  thereto,  &c.,  the  said 
Earl  of  Orkney,  tkc,  for  eschewing  and  cutting  away  of  plea, 
action,  question  and  controversy,  that  by  any  occasion  may  arise 
betwixt  the  said  Earl  and  the  said  bishop,  for  the  profit  and 
ordinary  yearly  rent  of  any  lands  or  teinds  of  the  said  bishopric. 
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contained  in  the  said  noble   Earl'B  infeftment  or  tack*,  and 
heretofore  possessed  and  intromitted  with  by  him,**  &c. 

the  Earl  bound  himself  to  pay  to  the  bishop,  durinK 
life,  4000  merks,  in  full  satisfaction  of  all  right  and 
interest  in  the  maills,  profits  and  duties  of  lands  and 
teinds  pertaining  to  the  bishop,  or  to  which,  lying  in 
Orkney  and  Shetland,  he  might  have  or  lay  claim, 
«  Attour  the  said  mighty  Earl,  for  esUblishing  the  estate  of  the 
aaid  bishop,  is  content,  and  for  himself,  his  heirs  and  succes- 
sors,  consents  that  the  said  bishop,  during  his  lifetime,  shall 
enjoy,  bruik  and  possess,  conform  to  his  said  provision,  the  su- 
periority of  the  whole  bi8hop*s  hinds  lying  iti  the  said  countries 
of  Orkney  and  Shetland,  \*ith  the  proper  kirk  of  the  same 
bishopric,  and  patronage  of  all  other  kirks  thereof;  the  patron- 
ages of  old  pertaining  to  the  bishop  of  Orkney  behig  for  the 
time,  notwithstanding  of  any  right  or  title  made  or  granted  to 
the  said  Earl,  or  his  predecessors,  of  the  same,  at  any  time  by- 
gone, &c  ;  and  if  need  be,  the  said  Mr  James,  bishop  of  Ork- 
ney, obliges  him  to  set  to  the  said  Earl,  hia  heirs,  assignees  and 
successors,  new  tacka  of  all  teinds  pertaining  to  the  said  bishop, 
and  which  any  ways  may  appertain  to  him  of  his  proper  kirka 
and  patrimony  of  the  said  bishopric,  and  shall  consent,  aa  pa- 
tron, to  whatsoever  tacks  of  teinds  to  be  purchased  for  the  said 
Eari  from  tituhirs  of  benefits,  whereof  the  said  bishop  is  patron, 
and  so  shall  renew  the  said  tacks  also  of  the  said  Earl,**  &c. 

In  April  1611,  the  bishop  got  a  fresh  Crown  grant 
of  the  feu-maills  due  to  the  King, 

«  of  whatsoever  lands,  mills,  woods,  fishings  and  others,  per- 
taining to  his  Highuess's  property,  Hithin  the  lands  of  Orkney 
and  Shetland,  and  other  lands  and  isles  whatsoever,  pertaining  to 
the  earldom  of  Orkney,  together  with  the  feu-maills  of  all 
lands,  &c.,  and  others  whatsoever,  pertaining  to  whatsoever 
chaplainries.  prebendaries,  stallaries,  and  other  benefices  within 
the  bounds  of  Orkney  and  Shetland,  and  other  lands  and  islands 
pertaining  to  the  said  earldom  of  Orkney.*' 

However,  the  rights  and  possessions  of  the  bishop- 
ric and  the  earldom  became  confused.  And  in  order 
to  their  explication,  a  contract  was  entered  into  with 
the  persons  then  having  right  to  the  lands,  &c.  of  the 
earldom,  and  an  act  passed,  1612,  c.  16,  annexing  these 
lands,  &c  to  the  Crown^ 

**  with  the  advocatk>n,  donation,  and  right  of  patronage  of  all 
benefices,  chaplainries,  and  staUaries  founded,  and  lying  within 
the  bounds  of  Orkney  and  Shetland,  kirks,  teinds,  rents,  fruite 
and  emoluments  whatsoever,  pertaining  thereto ;  together  also 
with  all  and  sundry  other  privileges,  immunities  and  libertica 
whatsoever,  contained  and  expressed  in  the  infeftment  made  and 
given  to  Patrick  Earl  of  Orkney,  of  the  said  earldom  and  lord- 
ship, &c  at  whatsoever  time  and  howsoever  the  right  of  the 
same,  or  any  part  thereof,  be  conquest  and  acquired  by  our  said 
Sovereign,  or  his  successors,  from  a  Reverend  Father  in  God, 
James  Bishop  of  Orkney,  &c.,  or  any  other  persons.** 

Whereon,  in  1614,  another  contract,  &c«  was  entered 
into  between  the  King  and  the  bishop,  for  the  settle- 
ment  of  the  disorder  which  had  occurred,  whereby, 
while  the  bishop  resigned  his  rights  of  patronage,  &c 
ad  perpetuam  remanentiam,  the  King  and  his  com- 
missioners disponed  and  mortified  to  the  bishop  and 
his  successors,  as  the  patrimony  of  the  bishopric,  va- 
rious lands  and  teinds,  parsonage  and  vicarage,  and 
other  kirk  duties  whatever,  pertaining  to  the  said 
bishopric,  or  to  any  other  dignity  and  prebendary, 
&c.,  or  any  other  benefice  whatever : 
**  Providing  always  that  the  said  James  Bishop  of  Orkney,  and 
his  successors  foresaids,  shall  plant,  &c.  the  kirks  within  the 
bounds  above  specified,  and  to  provide  the  ministers  serving, 
and  that  shall  serve  the  cure  of  the  same  kirks,  of  sufficient 
maintenance  for  their  stipends,  so  that  no  part  of  the  lands  and 
teinds  belonging  to  his  Majesty  II*  in  any  ways  burdened  there- 


with, &c.,  and  his  Majesty,  &c.  makes,  constitutes,  and  ordains 
the  said  James  Bishop  of  Orkney,  and  his  successors,  patrons  of 
all  vicarages  within  the  said  isles,  &&,  giving,  granting,  dispon- 
ing and  mortifying  to  the  said  James  Bishop  of  Orkney,  and 
his  successors,  the  advocation,  donation  and  right  of  patronage 
of  the  said  whole  vicamges  within  the  said  isles,  lands  and 
bounds  of  Orkney  and  Shetland,  with  power  to  them  to  present 
qualified  ministers  actually  to  serve  the  cure  at  every  one  of  the 
said  kirks,  as  often  as  the  same  shall  happen  to  be  vacant  by  de- 
cease, or  otherwise,  &c.,  and  to  use  the  said  advocation,  fi:c.  as 
freely  as  any  other  patron  of  vicarages,  &c.,  with  provi^iun,  chat 
the  foresaid  right  of  patronage  shall  not  prejudge  the  said  James, 
&C.  of  the  vicarage,  teinds,  &c.  And  moreover,  our  said  Sove- 
reign, &c.  erects,  unites,  &c.  and  mortifies  all  and  sundry  supe- 
riorities, Ike,  teioda,  as  weU  parsonage  as  vicarage,  kirk  dudes, 
advocation,  donation,  and  right  of  patronages  of  the  vicarages 
above  specified,  &c.,  into  one  whole  and  firm  benefice  and 
bishopric,  Ike.  As  also,  casses  and  annuls  all  advocations,  doiuu 
tioos  and  rights  of  patronages  of  any  kirk  or  benefices,  if  any 
are,  in  the  bounds  of  the  said  new  erected  bishopric,  to  the 
effect  the  foresaid  lands,  &c.,  so  their  foresaids  may  remain  and 
abide,'*  &e. 

On  this  contract  a  charter  of  mortification  imme- 
diately followed,  dated  Hth  October  1614,  under 
burden  of  supporting  the  ministers  in  the  churches^ 
whereby  the  Crown  united, 

**  terras,  &c.  decimas  garbales  aliaaque  decimas  tam  rectorias 
quam  vicarias,  devorias  ecdesiaSticas  advocationes,  donationes, 
et  jura  patronatuum  vicariarum  supra  specificarum,  officia,  Kc. 
in  unum  integrum  et  liberum  beneficium  et  Episcopatum,**  &c. 
'*  Necnon  cassavimus,  Ike.  omnes  advocationes,  donationes  et  jura 
patronatuum  quarumcunque  ecclesiarum  ^eu  beneficiorum(siqui 
sunt)  intra  bondas  dicti  erecti  Episcopatus,  ad  hunc  effectuum  ut 
pnedictae  terra,  &c.  aliaque  prescripta  cum  pnefiftto  Jacobo,  &c. 
omni  tempore  fiituro  reroanere  et  expectare  poterint." 

On  the  abolition  of  Episcopacy,  aboat  1640,  the 
above  patronages  devolved  apon  the  Crown.  After 
U»bert  Leslie  had  enjoyed  a  tack,  inter  alia^  of  the 
presentation  to  the  vicarages  within  the  bishopric,  the 
Earl  of  Morton  obtained,  in  1643,  a  charter  of  tlie 
earldom  of  Orkney  and  lordship  of  Shetland. 

<*  unacum  decimis  roaguis  et  minutis  deeiaianim  divoriis,  eccle* 
siis,  advocationibus,  donationibus  et  juribus  patronatuum  ecde- 
aiaruro,  rectoriarum  et  vicariarum  earundem." 

In  1664,  the  King  bestowed  on  Andrew  Honeyman 
the  vacant  bishopric  of  Orkney,  and  in  particnlar, 

"  advocationes,  donationes  et  jura  patronatum  omnium  ecclesi- 
arum, rectorias,  vicarias,  capellanias,  prebendarias,  alteiagia, 
omnia  alia  benefida,  tam  spiritualitatis  quam  temporalitatis, 
quorum  putatio  ullo  tempore  praterito  ad  Episcopum  de  Orkney 
pertinuit,  ante  Reformationem  religionis,  postea,  vel  a  fuudatiooe 
ejusdem,  vel  eidem  annexa  fuit  per  quondam  nostrum  charii^fii* 
mum  patrem  seteme  memorise,  seu  quoscunque  nostrorum  illus- 
trissimorum  predecessorum.'* 

By  1669,  c.  19,  the  islands  and  earldom  of  Orkney 
and  Shetland  were  re-annexed  to  the  Crown.  Bnt 
the  rights  of  patronage,  conveyed  as  above  to  Honey- 
man,  were  exercised  by  him  and  his  successors  till 
1688,  when  the  bishopric  estate  and  patronages  de- 
volved, not  upon  the  earldom  of  Orkney,  but  upon 
the  Crown.  In  1670,  an  Act  of  Parliament  ratified 
certain  previous  chin*ter»  to  the  Magistrates  of  Kirk- 
wall, more  particalarly  a  charter  oy  James  III.  in 
1486,  confirming 

**  rights  of  patronage,  together  with  the  church  called  St  Mag- 
nus* Kirk,  and  all  other  kiriis,  &c.,  right  of  patronage  within 
our  said  buigh,"  &c. 

and  another  by  James  V.  in  1536|  comprehending  the 
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fthme.  In  1707,  the  earldom  of  Orkney  and  lordship 
of  Shetland  (which  after  heing  acquired  by  the  King 
at  the  Reformation,  had  been  erected  into  an  earldom 
in  1591,  by  a  grant  to  Lord  Robert  Stewart,  with 
advocation,  donation  and  right  of  patronage,  of  all  and 
sundry  prelacies,  dignities,  parsonages  and  vicarages 
oF  kirks,  prebendaries,  chaplainries,  stewarties,  and  all 
other  benefices  ecclesiastical,  founded  and  lying  with- 
in (he  said  earldom  and  lordship,  both  the  ancient  and 
the  newly  acquired  patronages  of  the  Crown, — and 
which  had  been  subsequently  annexed  in  1612  and 
1669,)  was  dissolved  from  the  Crown,  with  all  pa- 
tronages of  kirks,  chaplainries,  altarages  and  preben- 
daries, tetnd,  parsonage  and  vicarage,  in  favour  of 
Lord  Morton,  but  redeemable  for  £30,000  Sterling. 
Thenceforward,  the  family  of  Morton  possessed  un- 
der this  grant.  In  1742,  their  title  was  made  irre- 
deemable. In  1766,  Sir  Lawrence  Dundas  purchased 
the  earldom  and  patronages  from  them  ;  and  in  1744, 
he,  or  his  descendant,  granted  to  the  Magistrates  of 
Kirkwall  a  disposition  of  the  town  patronage. 

In  October  1825,  his  Majesty's  Advocate  brought, 
against  Lord  Dundas,  proprietor  of  the  earldom,  and 
pretending  right  to  the  presentations — the  Magistrates  | 
of  Kirkwall,  pretending  right  to  the  patronage  of 
Kirkwtall  and  St  OUa — and  Robert  Heddie  of  Mel- 
setter,  pretending  right  to  that  of  Walls — an  action  of 
declarator,  thisit  all  the  patronages  should  be  found 
rested  in  the  Crown,  as  coming  in  place  of  the  Bishops 
of  Orkney,  the  patrons  of  all  the  churches  within  their 
diocese.  He  pleaded — That,  by  the  charter  of  mor- 
tification in  1614,  and  relative  acts  of  Parliament,  the 
parishes  and  rights  of  patronage  were  incorporated 
into  the  bishopric,  and  all  former  grants  to  others  an? 
nulled  :  That  they  remained  in  the  bishopric  till  they 
devctlred  on  the  Crown  on  the  abolition  or  Episcopacy 
in  1639;  That  the  bishopric  and  rights  of  patronage 
had  been  thereafter  granted  to  the  Magistrates  of 
Edinburgh,  and  enjoyed  by  them,  totally  separate 
from  the  earldom,  till  re-acquired  by  the  Crown  in 
1662 :  That  the  rights  of  patronage  had  been  con- 
veyed by  the  Crown,  in  1664,  to  Bishop  Honey  man,  and 
\iB  and  his  successors  exercised  them  till  these  rights 
dgain  devolved  upon  the  Crown  at  the  Revolution  : 
That  the  statute  of  Queen  Anne,  10,  c.  12,  declared 
them  to  belong  to  the  Crown,  which  had  never  since 
conferred  them  on  any  one :  That  the  titles  of  Lord 
Dundas  conveyed  neither  any  of  the  patron<ige8  in  ques- 
tion, nor  even  any  part  of  the  bishopric  as  constituted 
ia  1614 :  That  there  was  neither  a  title  on  which*  nor 
pf)*(ses9ion  by  which  to  establish  prescription  in  fa- 
vour of  any  of  the  defenders  ;  and  that  there  had  been 
contrary  possession  by  the  Crown,  which  could  not 
Miffvr  by  the  negligence  of  its  officers,  and  had  right 
to  all  patronages  to  which  no  subject  could  shew  a 
ri'^ht.  Lord  Dundas  pleaded — That  on  titles,  includ- 
ing the  patronages,  he  and  his  ancestors  had,  for  above 
100  years,  exercised  every  lawful  act  of  possession 
and  administration  proper  to  patronages:  That  pre- 
scription of  patronages  could  run  against  the  King: 
That  the  King,  who  had  not  condescended  on  any 
exercise  within  the  years  of  prescription,  ^ust  prove 

Vol.  IV. 

/      ,1  ,%.     C J.  W.  DICKSON,  W.  H.  DUN  B A  K,  Advocates,  40HN 

Miaucicd  by   ^    uyMEU,  W.S.,  aitd  oilier*,  Mcabetjof  ihe  Bar. 


a  contrary  possession  against  the  defender's  lawful 
possession;  and  that  10  Anne,  c  12,  did  not  apply  to 
these  patronages   as   forming  part  of  the   earldom. 
The    Magistrates    of    Kirkwall    pleaded — That   the 
Crown  could  plead  no  privilege  ai^ainst  the  positive 
prescription,  established  by  their  titles  und  possession 
thereon  :  That  the  patronage  of  Kirkwall  and  St  Olia 
was  not  granted  to  the  bishops,  and  did  not  belong 
to  the  Crown  in   their  right :  That  the  titles  of  the 
bishops,  being  general,  required,  and  yet  were  desti- 
tute of  such  a  special  prescriptive  possession  as  was 
necessary  to  justify  their  application  to  any  particular 
patronage,  or  those  of  Kirkwall  and  St  Olla,  specially 
granted  to  the  Magistrates:   That  at  common  law, 
their  titles  and  possession,  or  their  titles  alone,  would 
countervail  the  general  titles  of  the  bishops.     Heddie 
pleaded — That  the  patronage  of  Walls  was  included, 
nominatiiHt  in  a  charter  by   progress  in  favour  of  his 
author,  in  1591,  and  was  not  affected  by  1593,  c.  19, 
which  applied  only  to  new  grants  of  patronages  :  That 
the  said  patronage  was  not,  nominatim^  conveyed  in, 
and  was  not,  by  possession,  specially  made  to  come 
under  the  general  titles  of  the  pursuer :  That  Heddle*s 
express  title  was  put  beyond  challenge  by  prescrip- 
tive possession. 

"  TUe  Lord  Ordinary  (1 5th  May  1829),  haying  considered 
the  closed  record,  revised  cases  for  the  parties,  and  whole  pro- 
cess, Finds,  that  there  appears  to  be  in  the  defender,  Loinl  Dun  - 
das,  a  sufficient  title  f^  prescription  of  the  patronage  of  the 
ei^ht  parishes  libelled,  with  the  exception  of  the  patrnnag^e  of 
Kirkwall  and  St  Olla  :  Finds,  that  there  appears  to  be  in  the 
Magistrates  of  Kirkwall  a  sufficient  title  for  prei^cription  of  the 
patronage  of  the  parish  of  Kirkwall  and  St  Olla  :  And  appoints 
the  cause  to  be  enrolled,  in  order  that  the  parties  may  be  heard 
upon  the  admissions  or  evidence  of  possession  in  reference  to 
prescription  of  the  above  patronages  :  And  in  respect  to  the 
defender,  Mr  Heddie,  and  his  claim  to  the  patronage  of  the  pa- 
rish of  Walk,  supersedes  further  consideration,  until  the  ques- 
tion between  the  pursuer  and  I^rd  Dundas,  as  in  regard  to  that 
parish,  shall  be  further  considered. — Note, — There  is  no  process 
here  to  try  the  question  between  Lord  Uundas  and  Mr  Heddie. 
But  if  Lord  Dundas  can  shew  sufficient  right  to  exclude  the 
Crown,  the  action  by  the  Crown  against  Mr  Heddie  must  foil. ' 

His  Majesty's  Advocate  reclaimed,  and  afterwards 
gave  in  a  minute,  admitting  that  the  judgment  of  the 
Court,  on  the  question  of  prescription,  should  decide 
the  cause  betwixt  the  parties^     The  Court  adhered ; 
and,  on  the  application  of  the  appellant,  granted  leave 
to  appeaL    He  then  appealed,  pleading  these  additional 
reasons :  — L     That  the  judgment  appealed  from  can- 
not possibly  be  supported  upon  any  ground  which 
does  not  necessarily  infer  that  the  rights  and  posses* 
sions  of  the  bishopric  were  undistinguishable  from 
the  rights  and  possessions  of  the  earldom.     But  any 
such  notion  is  equally  erroneojis  in  principle,  and  in- 
consistent with  the  fact. — IL    The   grounds  of  the 
judgment  appealed  from,  as  stated  oy  one  of  the 
Judges  of  the  Court  of  Session,  would  unquestion- 
ably import,  that  the  grant  founded  upon  by  Lord 
Dundas  gave  him  the  title  to  all  the  bibliopric  lands^ 
as  much  as  of  the  bishopric  churches ;  and  yet  no 
such  claim  or  pretension   was  ever  brought  forward 
on   the  part  or    Lord  Dundas. — IlL  The  bishopric 
reverted  to  the  Crown,  but  it  was  a  separate  estate 
from  the  earldom  ;  and  when  Lord  Mortoi^  obtained 
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hy  favour  a  r«8toralioii  to  tlie  grant  of  the  earidom^ 
which  had  been  prarioosly  reduced,  nothing  wastroly 
granted  to  him,  and  nothing  could  be  within  the  con- 
temptation  of  the  giant,  hut  the  earldom. — IV.  Two 
of  the  other  Judges  appear  to  have  taken  a  different 
view  of  the  case,  and  held  merely  that, the  grant  of 
the  defender  Lord  Dundas  was  a  title  for  prescriptive 
possession,  because  the  terms  were  general.  But, 
with  great  deference,  that  is  not  a  sound  construction 
of  the  grant.  If  it  is  quite  clear  that  the  grant  was 
limited  to  the  earldom,  then  the  words  employed  can 
only  be  referable  to  the  subject-matter  of  the  grant. 
The  whole  general  expressions  are  necessarily  limit- 
ed by  the  nature  and  objects  of  the  grant.  The  ob- 
ject was  merely  to  restore  Loi*d  Morton  against  the 
decree  of  ]*eduction.  The  respondents  pleaded  the 
same  reasons  as  in  the  Court  below. 

Lord  Chancellor. — My  Lords,  there  is  another  case  to  which 
I  call  your  Lordsbips*  attention — I  mean  that  of  the  late  Lord 
Advocate  Sir  William  Rae,  and  Lord  Dundas.  I  have  looked 
carefully  into  the  documents  in  tbis  case,  as  well  as  into  tbe  very 
elaborHte  opinions  of  tbe  learned  Judges  in  tbe  Court  helow, 
especially  of  Lord  Gringletie,  who  goes  very  mucb  into  the  case. 
I  have  checked  his  account  of  the  documents  with  the  originals ; 
a»id,  with  tbe  exception  of  one  or  two  very  unimportant  particu- 
krs,  I  bare  come  to  the  same  conclusion,  m  point  of  fact,  which 
tbe  learned  Judges  of  that  Ck)urt  had  come  to — that  there  is  a 
title  either  in  the  original  grant  to  Patrick  Stewart,  Earl  of 
Orkney,  in  1565,  or  the  subsequent  grant  confirmatory  of  the 
former,  to  Lord  Robert  Stewart,  in  1592.  I  agree  with  their 
Lordships,  there  is  a  sufficient  conveyance  of  the  kind  of  pro- 
perty in  question,  to  give  a  title  whereupon  the  fmrty  may  pre- 
scribe the  rule  of  the  Scotch  law  differing  from  our's,  as  there 
must  be  a  title  whereupon  the  party  may  prescribe ;  but  it  is  not 
tbe  rule  of  the  Scotch  law,  that  the  title  shall  coi^ain  a  com- 
plete conveyance  of  the  subject,  which  is  the  sort  of  argument 
which  has  been  urged  here ;  for  then,  what  would  be  the  use  of 
prescription?— but  there  are  words  sufficient — ^livings,  advowsons, 
chapehies,  and  so  forth — in  these  instruments,  upon  which  the 
prescription  shall  run,  and  upon  which  the  prescription,  by 
affixing  a  definite  meaning  to  these  words,  shall  exclude  one  set 
of  advowsons  where  there  has  been  no  engagement,  and  shall 

include  a  valid  title  where  there  has  been  an  enjoyment an 

ufiintermpted  enjoyment — on  others.  With  respect  to  the  case 
to  which  we  were  referred,  there  was  no  argnment  at  tbe  Bar ; 
and  there  being  no  doubt  as  to  the  proposition  which  originally 
was  brought  forward,  but  which,  very  early  in  the  argument,  in 
rdnsequenee  of  my  throwing  out  a  question  to  the  learned  Lord 
who  argued  it  at  the  Bar,  with  bis  usual  learning,  ability,  and 
zeal  for  his  client — I  mean  the  Lord  Advocate — there  being  no 
dauht  that  jus  pah  ontu  comes  within  the  Statute,  and  is  the 
subject  of  prescription — there  being  no  doubt  whatever  upon  that 
being  now  conceded — I  hold  that  the  production  of  these  docu- 
ments, and  an  exercise  of  right  for  a  couple  of  hundred  years,  is 
a  sufficient  title  in  this  case,  whereupon  prescription  must  pre- 
vail. I  therefore  move  your  Lordships,  that  the  interlocutors 
of  the  Court  below,  in  this  case»  be  affirmed. 

Interlocutors  affirmed. 

Appellant's  Authorities — Stat  1471.  1540.  1503,  c.  19. 
ie06,  c.  2.  1612,  c.  14.  15,  16.  Peterkin's  Rentals  of  Ork- 
ney, p.  66;  No.  3.  p.  34.  A  pp.  p.  99.  1669,  c.  19.  1707,  c. 
46.     10  Anne,  c.  12,  sec.  4.     Stair,  II.  8.  35.  Ersk.  I,  5,  10. 

Authorities  for  Lord  Pundas. — 1592,  e.  94.  ReconI  Edit, 
p.  h  1606,  c.  2.  1612.  c.  15.  1669,  c.  19.  1707,  c.  9. 
Act,  1742.  Cochrane  v.  Officers  of  State,  2l8t  January  1739  ; 
M.  9909,  Graham  v.  Officers  of  State,  17th  January  1758;  M. 
9927.  Act,  1594.  1617,  c.  12.  Earl  of  Leven  i;.  Bnlfoor; 
M.  10,930.  Ersk.  II.  6,  la  8;  3.  23;  III.  7.  a  4.  31 ;  1.5, 
16,  Stair,  IL  1,  24;  a  45;  12,  sec.  23;  8,  sec.  95,  1.  8.  85. 
Craig,  IL  a  37.   Earl  of  Argyle  v.  Geo.  Campbell;  M  9631. 


Duke  of  Bucdeuch  v.  Cinmingliame ;   FiK.  GcO.  Noreaiber 
30,  1826,  and  Shaw;  1712»  cia 

Authorities  for  Magutmtes  of  Kixkwall — 1670,  c.  42.  1617, 
c  12.    Stair,  II  12»  2a    Enk.  IIL  7.  a 

Second  DiTision._Lard  Mtckeasie,  Ordinarjr.— Alennder 
Mundell,  Api>ellant'8  Solicitor.— RichanUon  &  Connell,  Re- 
spondents*  Solicitors. 

Sd  October  1831. 

No.  a2...-JoBN  Nafieb,  Jppellani,  V.  Mart  Lvct  Elizabeth 
GoEDON  &  Othebs,  RaponderUs. 

Mes  Scon,  jippeVmii,  r.  Alexander  CrombO,  Amgi^ee  if 
Lady  Gordon,  &c.  RetpondetUt, 

M.  L.  £.  Gordon,  Jppellant,  v.  J.  Nafibr,  Hetpondent. 

Competition — Compensation — Jus  Mariti — ^Interwt — A  penon 
having  told  his  estate  to  his  son-i^law  by  a  miad9epf»aUt  lokick 
dedaretl  the  price  to  U  a  real  burden,  and  £10,(300  to  be  secured 
/or  the  so»'in4aw,  and  hit  w^e  in  Ujerent,  and  their  children  in 
fee  I  and  the  son-in-law  having  failed  to  pay  any  part  of  Ike 
price,  to  which  the  seUerU  three  daughters  succeeded  as  Arrrs- 
portioners  ;  and  a  ranking  and  sale  and  an  action  of  muttiple-^ 
poinding  having  been  brought — Held,  i{fflrming  the  judgment  of 
the  CouH  below-^,  Th<a  the  ion4n-laW  and  his  wife  were  net 
entitled  to  draw  any  part  of  the  interest  of  the  jC  10^000,  but 
tliat  it  must  go  to  compensate  the  daim  of  the  other  two  heirs- 
portioners,for  the  share  of  the  price  due  to  them  by  the  son-ffi- 
law,-^!!.  That  a  purchaser  of  a  part  of  the  eataU  was  Noble  in 
aeeumulaticn  ^interest,  at  thej^  term  afertha  daU  of  cita* 
tion  in  the  process  qfmwUii»lei>oinding» 

The  late  Mr  Glendonwp  of  Parton,  by  mfnnte  af 
sale,  dated  22d  April  1809,  sold  to  bis  son*iH-ktw  bis 
lands  and  barony  of  Parton  and  otbers,for£60,500 — 
jB20,500  to  be  paid  on  a  year's  notice— £30,000  to  be 
payable  a  year  after  Mr  Glendonwyn's  deatil — and 
£10,000  to  be  secui>ed  to  Mr  Scott  and  Mrs  Scott,  In 
liferent,  and  to  the  children  in  fee.  Tke  mlnnte  of 
sale  declared, 

"  That  durinj?  the  life  of  the  said  William  Gflendonwyn,  no 
interest  shall  be  payable  by  the  said  William  Scott  upon  the  re- 
maining snm  of  £10,000  Sterling;  which  principttl  snm  of 
;£10,000  Steiiing  i«  to  be  secured  to  the  kM  William  Scott  and 
Mra  Xsmene  Magdidena  Glendonwyn,  spouse  of  the  said  Wil- 
liam Scott,  in  mafnner  following,  via.— The  interest  of  tbe  said 
smn  is  to  be  liferented  by  the  said  William  Scott  and  Mrs  Is. 
mene  Scott,  his  spouse,  during  their  lives,  and  during  the  life  of 
the  survivor  of  them,  and  the  said  principal  sum  of  £10,000  to 
be  the  property  of,  and  divisible  amongst  the  iamie  of  the  mar- 
riage, male  and  female,  as  thrfr  said  pai^nts  mi^  joiady  direct 
by  any  settlement  under  their  hands,  and,  in  default  of  such  di* 
rection,  amongst  the  said  issue  as  the  survivor  m^  direct  by 
deed  or  will,  and  in  default  of  issue,  as  the  said  Mrs  Ismene 
JVlagdalena  Glendonwyn,  alias  Scott,  majr  direct  by  her  own 
will  and  settlement :  And,  farther,  the  said  William  Glendon- 
wyn  promises,  out  ef  the  said  interest,  to  pay  to  his  daughter, 
the  said  Mrs  Ismene  Magdalena  Glendonwyn  Scott,  during  bis 
life,  the  sum  of  £200  Steriing  yeariy,  for  her  own  aeparmte  use, 
free  from  the  debts  or  controul  of  her  present  or  any  future  hus- 
band, as  in  the  nature  of  pin-money  *.  And  farther,  that  the  said 
sum  of  £200  Sterimg  yearly  is  to  be  secured  to  the  aaid  Mrs 
Ismene  Magdalena  Olendonwrn  Scott  in  like  manner,  by  the 
principal  sum  of  j£4000  Sterling  being  retained  out  of  the  said 
sum  of  £a0,000  Steriing;  and  the  said  sum  of  £4000  shall  be 
the  absolute  property  of  tbe  said  Mrs  Ismene  Magdalena  Glen- 
donwyn  Scott,  and  which  she  shall  have  the  power  of  convey- 
ing and  settling  at  her  pleasure,  to  take  effect  after  her  death  : 
Declaring  always,  that  the  disposirion  to  be  granted  by  the  said 
William  Glendonwyn,  of  his  lands  and  estates  in  the  parish  of 
Parton,  shall  be  speciidly  burdened  with  the  payment  of  tbe 
foresaid  price  of  £60,500  Sterling,  and  all  interest  to  become 
due  thereon,  payable  in  manner  before  stipidatcd  i  and  the  same 


1831.2 


THE  SCOTTISH  JURIST. 


09 


shall  reoiwn  ■  red  lien  Rnd  ntrut  OTer  the  said  Imds  snd  ealtMteB) 
and  preferable  to  all  other  debts  tod  deeds.** 

Mr  Glendonwyn  died  in  Jane  1809,  without  having 
executed  a  disposition.  He  left  three  daughters- 
Lady  Gordon*  Mrs  Scott,  and  Mi^s  Glendonwyn, 
who  taeceeded  as  heiress-portioners  to  the  fore- 
said price,  under  the  burdens  of  the  £10,000  and  £4000. 
These  parties,  in  181 1,  granted  A  conveyance  h  favour 
of  Mr  Scott,  declaring  the  I^nda  to  be  onrdencd  with 
the  price  as  a  reid  burden.  Mr  Hcott  having  become 
indebted  to  Napier,  as  representing  the  (lalloway 
Bank,  rranted  him  an  heiitable  bond  for  £15,000, 
and  in  nirther  security  of  thiis  sura,  Mrs  Scott,  ^ith 
consent  of  her  husband,  for  his  interest,  assigned  to  Mr 
Napier  her  third  share  of  the  price  of  the  estate  of 
Parton,  and  the  above  £4000.  Mr  Napier  subse- 
quently received  another  heritable  bond  for  £10,000, 
from  Mr  Scott,  in  security  of  whidi  Mrs  Scott  exe- 
cuted a  simiUir  assignation,  On  7th  January  1814, 
Napier  pnrdiased  from  Mr  Scott  the  lands  of 
Barwhiilanty,  part  of  the  knds  of  Parton,  at  auoh 
price  as  should  be  fixed  by  arbiters.  The  price  to  bear 
interest  from  2ftd  Norember  1818,  the  date  of  the 
appellant's  entry.  Some  time  afterwards,  Mr  Scott 
became  insolvent,  and  a  judicial  sale  was  the  result. 
Under  the  ranking  and  sale,  the  price  of  Barwhiilanty 
was  fixed  at  £14,8Sa,  Id.  e.  The  appellants,  Miss  Glen- 
don  wyn  and  otberS)  became  pnrebasers  under  the  sale. 
Theappellant,  Napier,  raised  an  action  ofmnltiplepoind- 
ingon  26th  February  1821.  In  the  meantime,  there  was 
no  person  to  draw  tLe  price.  At  last,  Lord  Corehonse» 
on  1 7th  July  1827,  pronounced  this  interlocutor  a— 

**  Havhig  considered  the  state,  and  additional  state  of  tbe  in- 
terest produced,  and  order  of  ranking  of  the  creditors  of  William 
Scott  of  Parton,  suggested  by  the  common  agent,  with  the 
objections  stated  thereto  by  the  common  agent,  and  procedure 
held  thereupon,  and  writings  produced,  and  whole  process ;  and 
having  also  coniddered  the  process  of  multiplepolnding,  raised 
and  insisted  in  at  the  instance  of  John  Napier  of  MoHance, 
against  the  said  William  Scott  and  his  creditors,  and  which  was 
remitted  to,  and  conjoined  >vith,  the  process  of  ranking,  in  order 
that  the  f und  m  medio  in  the  hands  of  the  said  John  Napier 
might  be  divided,  and  the  creditors  ranked  thereupon  at  the 
same  time,  and  along  with  the  prices  of  the  estate  which  belonged 
to  the  said  William  Scott,  and  which  was  sold  in  the  course  of 
this  process,  ranks  and  prefers  the  creditors  after  named,  in 
manner  after  specified,  upon  the  prices  of  the  said  lands  and 
estate  of  Psrton,  sold  at  the  judidal  sale  thereof,  and  interest 
due  thereon,  and  also  upon  the  sum  of  ^14^880,  15,  6.,  being 
the  fimd  in,  meuio  in  the  said  multiplepoindingat  the  instance  of 
the  said  John  Napier,  and  interest  dae  thereon^  as  follows,  riz. 
ranks  and  prefers  (here  follows  the  ranking  of  the  creditors  of 
Mr  Glendonwyn,  which  it  is  unnecessary  to  quote) ;  ranks  and 
prefers  Mn  Ismene  Magdalena  Glendonwyn,  aiiat  Scott,  spouse 
of  the  ooiliiroon  debtor,  in  virtue  of  her  interest  produced,  snb- 
jeet  to  the  revocation  after  mentioned,  for  payment  of  the  inte- 
rest doe  on  the  sum  of  ^4000^  and  in  time  coming  during  her 
life  ;  and  for  the  said  principal  sum  of  ^4000  itself,  to  be  dis- 
posed of  by  her  at  her  pleasure,  to  take  effect  at  her  death,  the 
said  interest  to  be  calculated  at  the  rate  of  4^  per  cent  from 
the  2^h  day  of  May  to  the  18th  day  of  June  1810  years,  and 
thereafter,  at  the  rate  of  5  per  cent,  reserving  all  questions  be- 
tween the  said  Mrs  Ismene  Magdalena  Scott,  and  tbe  said  John 
Napier,  relative  to  these  and  other  sums,  and  in  terms  of  the  fore- 
said judgment ;  ranks  and  prefers  the  said  William  Glendonwyn 
Scott,  Frederick  James  Scott;  and  Charles  GlendonvVyn  Scott, 
children  of  the  said  William  Scott,  and  any  other  child  or  children 
of  tbe  mmiage  between  the  said  William  Scott  and  Mrs  Ismene 
Maddens  Soott,  for  payment  to  themof  thesom  of  ^10,000^  pro- 


dded by  thelate  William  Glendonwyn,  Esq*  in  the  Insthimentmen* 
ttoned  m  process,  dated  the  26th  day  of  April  1809,  payable  at  the 
death  of  the  last  survivor  of  their  said  parents,  with  the  lawful 
interest  during  the  not-payment,  teriio  loco,  out  of  the  price  of 
the  said  lands ;  and  with  regard  to  the  interest  of  the  said  prin- 
cipal sum  of  ^10,000,  from  the  day  of  tbe  death  of  the  said 
WiUiam  Glendonwyn,  -to  the  term  of  pavment  before  mentioned^ 
nuiks  and  prefers  the  party  who  shall  be  found  to  have  right 
thereto,  also  tertio  loco  upon  the  said  price,  but  reserves  to  the 
division  all  questions  regarding  the  right  to  the  said  interest ; 
and  lasifyt  ranks  and  prefers  the  said  Alexander  Crombie,  as- 
signee of  Ladv  Gordon  and  Mrs  Ismene  Magdalena  Glen* 
donwyn,  and  M^iss  Xaveria  Glendonwyn  pani  passu,  for  pay- 
ment of  the  aums  respectively  due  to  them  in  virtue  of  their 
interests  produced,  under  reservation  of  any  claims  of  relief 
amongst  themselves,  Upon  the  remainder  of  the  sums  specifiea 
in  the  said  minute  of  sale,  and  other  funds  tinder  division,  and 
interest  thereof,  after  payment  of  the  sums  due  to  the  creditors 
already  ranked  and  preftirred  thereupon  in  manner  foresaid ;  and 
further,  reserves  to  the  division,  when  the  effect  of  the  foresmd 
ranking  will  be  ascertained,  to  rank  the  postponed  creditors  who 
have  produced  interests,  in  the  event  of  there  being  any  fand 
remaining  for  their  payment,  after  satisfying  the  claims  of  the 
creditors  preferred,  in  manner  foresaid ;  and  decerns  and  remits 
the  conjoined  processes  to  Mr  Charles  Ferrier,  accountant  in 
Edinburgh,  to  prepare  a  scheme  of  division  of  the  prices  of  the  . 
said  estate,  and  other  funds  in  medio,  and  to  audit  tbe  accounts  ' 
of  the  common  expenses,  and  other  accounts  of  the  expenses 
found  due  to  the  creditors,  and  to  report  the  same  to  the  Lord 
Ordinary  q¥am  primum* 

Ascbetneofdirision  was  lodged.  By  the  accountant's 
report-— t.  The  heritable  creuilorg  were  paid  off  la 
terms  of  their  preferences. — IL  The  £4000  destined 
to  Mrs  Scott,  as  already  mentioned,  was  appointed  to 
be  paid  oat  of  tbe  first  part  of  the  lands  purchased  by 
Mr  Napier.-«III.  Tbe  interest  of  .the  £10,000  des- 
tined to  Mr  Scott's  children,  was  divided  equally 
among  Lady  Gordon,  Miss  Glendonwyn,  and  Mra 
Scott.— IV.  The  principal  sum  of  £10,000  was  to  be 
paid  to  die  three  parties,  Lady  Gordon,  Miss  Glen-< 
donwyn,  and  Mrs  Scott,  to  be  held  by  them  in  se** 
cnrity  of  the  interest,  and  in  trust,  for  the  children  of 
Mrs  Scott,  who  hare  the  fee  of  it. — V.  The  residue 
of  the  price  of  the  lands  was  set  apart  to  the  three* 
heirs-portioners,  Lady  Gordon,  Miss  Glendonwyn^ 
and  Mrs  Scott.  VI.  Interest  was  accumulated  on 
the  price  of  Barwhiilanty,  as  at  Whitsunday  1820. 
The  scheme  of  dirision  was  objected  to  by  the 
whole  parties,  ^^^'^  By  Mr  Nauier,  the  appellant^ 
who  insisted,  That  there  shonlu  be  no  aceumula'* 
tion  of  interest  of  his  price  at  Whitsunday  1820  s 
That  the  interest  of  the  £10,000  during  Mr  and 
Mrs  Scott's  lires,  belonged  to  him  in  terms  of  his 
assignations  already  mentioned:  Tliat  he  was  not 
bound  to  pay  or  consign  any  part  of  the  pi  ice  of  the 
lands  which  had  been  allocated  to  Mr  and  Mrs  Scott» 
till  his  claims  against  them  were  ascertained,  as  he 
claimed  not  only  the  interest  of  the  £10,000,  but  the 
£4000,  and  the  residue  of  £807^,  17.  11,  being  the 
share  of  the  residue  belonging  to  Mrs  Scott,  as  an 
heir-portioner.«— Srcon</fy,  Mrs  Scott  insisted,  princi- 
pally, That  the  £4000  destined  to  her  by  her  father  as 
aforesaid,  should  be  allocated  in  snch  a  manner  bM  to 
be  secured  over  the  land^,  to  yield  her  the  ailnuitv  of 
£200,  which  her  father  intended  hpr  to  have,  ancl  to 
be  free  from. Mr  Napier*s  claims  :  That  the  principal 
sum  of  £10,000  should  not  be  paid  to  the  heirs-por-. 
tioneri,  but  should  be  heritably  secared|So  as  to  yield 
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the  interest  daring  her  and  Iter  husband's  lives,  and 
to  go  the  children  after  their  death. — Thirdly^  The 
respondent  Miss  Glendonwyn's  objections,  in  which 
the  re^spondent,  Mr  Crombie,  concurred  for  Lady 
Gordon's  interest,  were,  That  the  xjohole  interest  of 
the  £10,000  should  be  found  to  belong  to  them,  and 
that  Mrs  Scott  was  not  entitled  to  draw  any  part 
thereof:  That  they  were  entitled  to  the  interest  of  the 
third  share  of  the  price  belonging  to  Mrs  Scott,  as  an 
heir-portioner,  oo  the  ground  that  that  interest  fell  to 
Mr  Scott  ;«r<?  mariti, — Fourthly,  Lady  Gordon  objec- 
ted to  Mr  Crombie  drawing,  as  her  assignee,  her  share 
of  the  fund  1/2  medio,  and  insisted  on  its  being  lent  out 
for  her  behoof,  at  the  sight  of  the  Court. 

These  various  objections  were  mutually  answered, 
and  the  whole  having  been  advised  by  Lord  Newton* 
hi«  Lordship  pronounced  tlie  following  interlocutor  :— 

"  The  Lord  Ordinary  having  considered  the  revised  objections 
for  Mrs  Scott  and  children,  the  revised  objections  for  Mr  Na- 
pier, with  the  revised  answers  for  Mr  Crombie.  and  the  revised 
answers  for  Miss  Glendonwyn.  both  thereto;  and  also  the  re- 
vised  objections   for   Lady    Gordon,  and  the  revised  answers 
thereto  tor  Mr  Crombie,  repels  tlic  whole  objections  to  the 
accountant's  report,  with  the  exception  of  that  made  to  the  pro- 
posed payment  to  Mr  Crombie  for  .£3333,  6.   8.,  being  one- 
third  of  the  sum  of  X 1 0,000,  belonging  in  fee  to  the  s.iid  chil- 
dren ;  sustains  the  said  objections,  and  finds,  that  as  this  sum 
niust  continue  in  the  mean  time  to  be  a  burden  on  the  lands, 
Mr  Napier  and  Miss  Glendonwyn  are  entitled  to  retain  it  in  the 
proportions  allocated  on  their  prices,  on  granting  heritable  bonds 
ill  security  of  the  same ;  the  bond  by  Mr  Napier  to  be  for  pay- 
ment to  the  children  of  the  principal  sum  of  j£6666,  13.  4.  at 
the  death  of  the  longest  liver  of  Mr  and  Mrs  Scott,  and  for  pay- 
ment, during  the  lifetime  of  Mr  Scott,  of  the  interest  of  one 
moiety,  or  of  £3333,  6.  8.  to  Mr  Crombie,  as  trustee  of  Lady 
Gordon,  and  of  the  interest  of  the  other  moiety  to  Mrs  Scott, 
As  one  of  the  heirs-portioncrs  of  the  late  Mr  (ilendonwyn,  or  to 
those  in  her  right  as  such  ;  and  if  she  shall  sur\ivc   Mr  Scott, 
for  payment  to  her,  or  those  in  her  right,  under  ber  father's 
settlement,  of  the  interest  of  the  whole  sura  of  £6&66,   13.  4. 
from  the  time  of  her  husband's  death  to  the  termination  of  her 
liferent ;  and  the  bond  by  Miss  (ilendonwyn  to  be  for  payment 
to  the  children  of  the  sum  of  £SSii%  6.  8.,  being  the  remaining 
third  retained  by  her  at  the  death  of  the  longest  liver  of  Mr  and 
Mrs  Scott,  and  for  payment  of  the  interest  only  which  may  fall 
due  after  Mr  Scott's  death  ;  which  interest,  if  Mre  5:cott  sur- 
vive,  shall  be  payable  to  her,  or  those  in  her  right,  under  her 
father's  settlement,  so  long  as  she  lives ;  and  in  respect  the  claim 
of  Mr  Napier,  as  a  riding  interest,  on  tl/e  sums  to  which   Mrs 
Scott  may  be  preferred,  is  uncertain,  and  contingent  upon  the 
issue  of  the  reduction  at  her  instance,  and  that  the  lands  pur- 
chased by  him  cannot  be  considered  as  an  adequate  security  for 
the  prices,  and  the  Jarge  sum  of  interest  due  upon  them,  nor, 
indeed,   for  more  than  the  original  prices  themselves,  ordains 
them,  betwixt  and  the  ensuing  term  of  Whitsunday,  to  consign 
in  the  Bank  of  Scotland,   Royal   Bank,  or  with  the  British 
Linen  Company,  the  whole  interest  due  by  bim  on  these  prices, 
up  to  the  term  of  Martinmas  last ;  and  with  these  findings,  ap. 
provesi  of  the  report,  and  decerns  in  the  division,  and  for  pay- 
ment  accordingly.'* 

Against  this  interlocutor,  reclaiming  notes  were 
lodged  by  the  various  parties,  in  which  they  supported 
their  objections  so  far  as  Lord  Newton  had  not  given 
effect  to  them  ;  and  these  notex  having  coiue  before 
the  Court  (First  Division),  their  Lordships  remitted 
the  case  back  to  the  Lord  Ordinary  to  reconsider  his 
interlocutor.  The  result  was,  that  after  a  viva  voce 
debate,  the  following  Interlocutor  was  pronounced. 
J4ilv  11,  1829: 
'  •*  The  Lord  Ordinary  having,  in  terms  of  tht  r«m*.t  by  th« 


Court,  of  new  considered  the  several  objections  to  the  accoun' 
tant's  report,  with  the  answers  thereto,  and  having  beard  counsel 
for  the  parties,  repels  the  objections  to  that  part  of  the  report 
which  assigns  to  the  heirs-portioners  of  the  late  Mr  Glendonwyn 
the  interest  due,  or  which  may  become  due,  during  Mr  Scott's 
life,  on  the  sum  of  j£  10,000  belonging  in  fee  to  his  children  by 
Mrs  Scott;  finds,. that  as  the  right  of  the  beirs^portioners  to 
this  interest  arises  from  the  failure  of  Mr  Scott  to  pay  to  them 
the  stipulated  price,  which  is  declared  a  real  burden  on  the  lands, 
the  interest,  as  coming  in  place  of  the  price,  must  be  held  to  be 
real  in  their  persons,  so  that  Mrs  Scott*s  siuire  of  tbe  same  does 
not  fall  under  her  husband's  jus  mariii,  therefore  repels  the 
claim  of  Mr  Crombie  and  Miss    Glendonwyn  to  Mrs  Scott's 
share  of  the  said  interest ;  sustains  tbe  objection  to  that  part  of 
the  report  which  proposes  that  one-third  part  of  the  said  prin- 
cipal  sum  of  <£  10,000  be  paid  to  Mr  Crombie,  to  be  retained  by 
him  during  Mr  Scott's  life ;  and  finds,  that  as  this   sum  must 
continue  in  the  meantime  to  be  a  real  burden  on  the  lands,  3Ir 
Napier  and  Miss  Glendonwyn  are  entitled  to  retain  the  respec. 
tive  portions  allocated  to  their  prices,  on  granting  heritable  bonds 
in  security  of  the  same,  the  bond  by  Mr  Napier  to  be  for  pay. 
ment  to  the  children,  at  the  death  oi  the  longest  liver  of  Mr  and 
Mrs  Scott,  of  the  principal  sum  of  ^6666,  IS.  4.,  and  for  pay. 
ment,  during  Mr  Scott's  life,  of  one  moiety  of  the  interest  to 
Mr  Crombie,  as  assignee  to  Lady  Gordon,  and   of  the  other 
moiety  to  Mrs  Scott  or  ber  assignees,  and,  in  tbe  event  of  Mrs 
Soott  surviving  her  husband,  for  payment  to  her  or  ber  assignees 
of  the  whole  interest  of  the  said  principal  sum  from  the  time  of 
Mr  Scott's  death  till  the  termination  of  her  liferent ;  and  the 
bond  by  Miss    Glendonwyn  to   be  for   payment  to  the   chil- 
dren, at  the  death  of  tbe  longest  liver  of  Mr  and  Mrs  Scott, 
of  the  principal   sum  of  ^£3333,  6.   8.,   and  for  pajmoent  of 
i;iterest  only  for  the  time  subsequent  to  Mr  Scott's  death,  which 
interest,  if  Mrs   Scott  survive  him,  shall  be  payable  to  her  or 
ber  assignees,  so  long  as  she  lives  :   Reserves  consideration  of 
tbe  new  claim  made  by  Mr  Crombie  to  the  interest  of  the  sum 
falling  to  Mrs  Scott  as  heir-portioner,  till  the  issue  of  the  ques. 
tion  betwixt  ber  and  Mr  Napier,  as  to  tbe  validity  of  bis  assig. 
nation  ;  Sustains  Mr  Napier's  objection  to  the  report,  in  so  far 
as  it  accumulates  the  interest  arising  on  the  price  of  the  lands 
of  Barquhillanty,  with  the  price  itself,  so  as  to  form  a  new 
capital,  bearing  interest  from    Whitsunday   18*20:   Finds,  that 
there  is  no  legal  ground  for  an  accumulation  at  that  term,  nor 
at  any  other  prior  to  Whitsunday  ]8'2B,  when  the  division  is 
calculated  to  take  place ;  and  as  the  effect  of  this  finding  seems 
likely  toaflfect  the  division,  remits  to  Mr  Charles  Kerrier,  to  rectify 
the  report,  in  so  far  as  may  be  necessary  in  consistence  with  this 
interlocutor. — Xoie^ — 1  he  Lord  Ordinary  has  reserved  con»i. 
deration  of  the  claim  of  the  interest  of  Mrs  Scott's  share  as 
heir-portioner,  because  it  appears  to  him,  that  unless  she  shall 
succeed  in  reducing  her  assignation  to  Mr  Napier,  be,  as  having 
right  to  the  principal  sum  under  this  assignation,  will  have  right 
also  to  the  interest,  so  that  the  latter  will  not  fall  under  Mr 
ScotVs Jus  mariti,  the  sole  foundation  of  Mr  Crombie's  claim 
to  it." 

The  appellant,  IVfr  Napier,  acquiesced  in  the  in- 
terlocutor of  the  Lord  Ordinary.  But  reclaiming 
notes  were  presented  for  the  other  parties.  One  for 
the  respondents,  Crombie  and  Miss  Glendonwyn, 
praying  that  the  whole  interest  of  the  £10,000  might 
oe  assigned  to  them.  Another  for  Lady  Gordon  se- 
parately, praying  to  the  same  effect,  and  resuming 
her  other  objections  to  the  accountant's  report.  A 
third  for  Mrs  Scott,  te8U:niug  her  objections  to  the 
accountant's  r(>port.  And  a  fourth  for  the  common 
agent,  praying  that  the  interest  on  the  price  of  the 
lands  purchased  by  the  appellant  might  be  accnmala- 
ted  at  Whitsunday  1820.  On  the  reclaiming  note  fiir 
the  common  agent,  their  Lordships  pronounced  this 
interlocutor : 

'*  lj/  December  1829. — Tfao  Lords  having  beard  parties'  pro- 
cuFstorf,  they  alter  th«  Lord  Ordinary's  interlocutor  r<?claimed 
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apiinst,  and  fiod  Mr  Napier  liable  in  accumulation  from  Whit- 
Kundaj  18*21,  being  the  first  term  after  the  date  of  citation  in 
the  process  of  multiplepoinding,  ftnd  adhere  quoad  ultra/* 

On  the  note  for  Mrs  Scott, 

"  The  Lords  having  heard  parties*  procurators,  they  refuse 
the  prayer  of  the  note,  and  adhere  to  the  Lord  Ordinaiy's  in- 
terlocutor; but  reserving;  the  objections  by  Mrs  Scott  relative 
to  the  annuity  claimed  by  her,  as  payable  during  her  father's 
lifetime ;  also  of  the  annuity  of  jCsM)  claimed  by  her  from  and 
after  the  death  of  her  father,  and  to  the  sum  of  ^4000  men- 
tioned in  her  objections ;  and  allow  her  to  lodge  a  minute  on 
such  resen'ations,  if  she  shall  be  so  advised,  ou  or  before  the 
box-day  in  the  Christmas  recess," 

On  the  notes  for  the  respondents,  Crombie  and 
Miss  Glendonwyn,  and  Lady  Gordon, 

'*  The  Lords,  before  answer,  appoint  the  parties  to  lodge 
minutes  of  debate,  to  be  lodged  on  or  before  the  bosc-day  in  the 
vacation,  under  certification." 

The  minutes  irere  then  lodged,  and,  upon  advising 
them,  the  Court  pronounced  this  interlocutor^  21st 
January  18S0 : 

"  The  Lords  having  advised  this  reclaiming  note  and  minute 
for  the  parties,  and  heard  parties*  procurators,  they  recal  that 
part  of  the  l^rd  Ordinary's  interlocutor  complained  of,  and  find 
that  Mr  Crombie  and  Miss  Glendonwyn  arc  entitled  to  the  whole 
interest  of  the  sum  of  j£ 1 0,000  Sterling,  which  has  accrued,  or 
m^y  accrue,  during  the  life  of  Mr  William  iScott ;  and  that  neither 
Mrs  Scott,  nor  her  disponee  Mr  Napier,  are  entitled,  during  the 
life  of  the  said  William  Scott,  to  draw  any  part  thereof,  until 
the  debts  of  the  petitioner  are  paid :  Find  Mr  Napier  liable  in 
the  expense  attending  this  part  of  the  discussion,  and  appoint 
an  account  thereof  to  be  given  in,  and  remit  to  the  auditor  of 
(^ourt  to  tax  the  same,  and  guoad  ultra,  remit  to  the  Lord  Or- 
dinary to  do  as  he  shall  see  cause." 

The  Court,  at  the  same  time,  on.  Lady  Gordon's 
note,  pronounced  this  judgment : 

"  The  Lords  having  advised  this  reclaiming  note,  and  heard 
parties*  procurators  thereon,  refuse  the  prayer  thereof,  in  so  far 
as  it  prays  to  sustain  the  objections  stated  in  her  name,  against 
Alexander  Crombie  uplifting  the  fund  set  apart  to  him  as  trus- 
tee :  Find,  quoad  ultra,  as  in  the  interlocutor  of  this  date, 
written  on  Mr  Crombie  and  Miss  GIendonwyn*s  reclaiming 
note  ;  and  find  Lady  Gordon  entitled  to  expenses  from  Mr  Na* 
pier,  as  therein  stated,  and  remit  to  the  auditor  to  tax  the 
same." 

Against  these  judgments  all  the  parties  appealed. 
Airs  Scott  pleaded — 1.  The  interlocutors  are  directly 
at  variance  with  the  deed  of  Mr  Glendonwyn. — II. 
On  the  supposition  that  the  interest  of  the  £10,000 
can  be  applied  in  compensation  and  satisfaction  of  the 
non-payment  of  the  price,  the  appellant  is  entitled  to 
the  same  equally  as  her  sisters,  and  therefore  to  par- 
ticipate with  them  in  this  benefit ;  at  all  events,  Mr 
Scott  ought  to  have  been  heard  for  his  interest. 
Answered— I.  Mr  Scott  could  claim  nothing  from 
the  prices,  or  interests  of  prices,  obtained  for  the  es- 
tate of  Parton,  as  long  as  any  part  of  the  price  ori- 
ginally agreed  to  be  paid  by  himself  Was  due  to  any 
of  the  CO  heiresses  of  Mr  Glendonwyn,  seeing  that 
the  whole  of  these  prices,  and  the  interests,  except  in 
so  far  as  otherwise  specially  appropriated  *by  Mr 
Glendonwyn  by  the  minute  of  sale,  were  immediately 
and  primarily  answerable  for  payment  of  the  price 
agreed  to  be  paid  by  Mr  Scott. —  IL  Under  the 
provision  in  the  minute  of  sale,  the  whole  inte- 
rest of  the  £10,000  belonged  originally  to  Mr 
Scott)   cither  directly  or  Jure  murhi ;  and  the  third 


share  of  that  interest,  or  the  right  to  it,   falling  t(» 
Mrs  Scott  as  one  of  the  co-heiresses,  could  not  bo 
claimed  by  her  from    her  husband  Mr  Scott,  seeing 
that  any  claim  she  might  hare  to  it  fell  under  hh  jus 
maritiy  so  that  it  either  reverted  to  him,  or  continued 
with  him  in  virtue  of  his  original  right  under  the  mi- 
nute of  sale ; — and  this  third  of  the  interest  thus  be- 
longing to  him,  he  was  the  creditor  in,  and  the  only 
party  who  could  claim  it  as  against  the  respondents, 
while  the  respondents   were  entitled  to  retain  it  at 
against  him,  out  of  the  prices  in  medio,  till  their  shares 
of  the  price  due  by  Mr  Scott  were  fully  paid  up  to 
them.— IIL   Mr    Napier's    assignation    from    Mrs 
Scott  could  convey  no  right  to  the  third  of  the  inter- 
est of  the  £10,000,  or  any  portion  of  it,  seeing  that 
Mrs  Scott  had  no  right  to  it  in  any  view  which  did 
not  instantly  pass  to  her  husband,  or  which  she  could 
enforce  against   her  husband,   and   none,  therefore, 
which  she  could  effectually  assign  to  a  third  party ; — 
and  the  assignation  from  Mr  Scott  was  equally  un- 
available as  against  the  respondents,  seeing  that  he 
had  no  claim  to  assign  to  the  appellant,  as  long  as 
any  portion  of  the  respondents'  portion  of  the  prica 
due   by  him  remained  unpaid   up;    and   the  appel- 
lant, as  his  assignee,  can  claim  nothing  which  it  was 
not  competent  to  Air  Scott  himself  to  claim.     Mr 
Napier  pleaded— L  There  is  no  principle  of  law  or 
equity  which  could  entitle  the  Court  to  accumulate 
the  interest  of  the  price  of  Barwhillanty,  and  convert 
the  same  into  a  capital  sum  bearing  interest  from 
Whitsunday  1820  to  1821.     The  appellant  purchased 
the  lands  of  Barwhillanty  at  a  price  which  was  to  be 
fixed  by  arbiters ;  and  it  is  evident,  that,  till  the  price 
was  fixed,  the  appellant  had  it  not  in  his  power  to  pay 
it.     In  consequence  of  the  bankruptcy  of  Mr  Scott, 
and  the  failure  of  the  arbiters  to  fix  the  price,  the  ap- 
pellant was  compelled  to  bring  an  action  for  the  pur- 
pose of  having  tlie  price  ascertained  by  skilful  persons 
appointed   by  the  Court ;  but  when  he  had  thus  at 
last  succeeded  in  getting  the  price  fixed,  there  was  no 
person  in  titulo  to  receive  it.     The  price  was  to  be 
appropriated  to  such   of  the  debts  due  by  Mr  Scott 
as  the  Court  might  determine ;  but,  till  such  determir 
nation,  the  appellant  was  obliged  to  keep  it  in  liis 
hands.     All  this,  from  first  to  last,  was  a  severe  hard- 
ship imposed  on  the  appellant.     The  current  rate  of 
interest  has,  in  general,  since  he  made  the  purchase, 
not  exceeded  four  percent.,  even  when  money  is  placed 
on  permanent  securities ;  but  banks  in  general,  and  evea 
private  bankers,  have  seldom  allowed  more  thau  two  . 
and  a  half  per  cent,  on  monies  deposited  with  them. — 
IL  The  interlocutor  finding  that  Mr  Crombie  and 
Miss  Glendonwyn  are  entitled  to  the  whole  interest 
of  the  £10,000,  during  the   life  of  Mr   Scott,  and 
that  Mrs  Scott,  and  the  appellant  as  hor  disponee, 
are  not  entitled  to  draw  or  retain  any  part  thereof,  is 
irreconcileable  to  legal  principle,  and  proceeds  on  h 
misapprehension  of  the  tacts,  both  of  which  were  duly 
understood  and  appreciated  by  the  Lord  Ordinary. 
Mr  Glendonwyn*s  three  daughters  had  right, in  equal 
portions,  to  the  real  burden  of  £60,500,  constituted  over 
the  estate  of  Parton  by  the  disposition  from  Lady  Gor- 
don and  her  sisters  in  favour  of  Mr  Scott,  and  his  seisin 
thereon  ;  but  they  were  liable  for  equal  portions  of 
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the  £10,000.  Answered — The  appellant,  Mr  Napier, 
wa«,  hy  the  minute  of  sale,  entered  into  between  bim 
and  Mr  Scott,  bound  to  pay  interest  on  the  price  of 
the  lands  of  Barwhillanty,  from  the  term  of  Whit- 
sunday 1813,  and  half-*yearlv  thereafter,  at  the  terms 
of  Martinmas  and  Whitsunday,  till  he  made  payment 
of  the  price  itself;  but,  not  having  paid  any  of  the  in- 
terest, he  was  not  entitled  to  retain  both  the  princi* 
pal  and  interest,  and  make  profit  thereof  at  the  ex« 
pense  of  the  creditors  of  the  common  debtor,  Mr 

ficott. 

[14t)i  September  1831.] 
Lord  ChtmeeUor,'^JAj  Lord4,  the  only  point  substantiiilly  re- 
maining now  to  be  considered,  is  that  relating  to  the  compound 
interest     1  must  take  it  that  the  decision  of  the  case  of  Jolly 
V.  McNeill  is  not  to  beheld  to  have  been  a^ected  by  the  rever- 
sal of  the  decision  of  M*NeiU  v.  M*Neil1,  in  4th  Shaw  and  Dun- 
lop*8  Reports— 1  must  take  it  that  it  only  goes  to  shew  thejuris- 
^ction  of  the  Court  of  Session,  to  allow  interest  from  and  after 
the  date  of  the  citation  in  the  process  of  multiplepoinding.    But 
I  wish  to  have  time  to  consider  how  far  that  decision  in  M'Neill 
V.  M'Neill  can  be  taken  to  throw  any  light  upon  the  Scotch  law 
upon  the  subject.    I  happen  to  know  that  the  late  Chief  Baron, 
who  heard  the  case  for  me  here,  and  talked  to  me  about  it,  took  very 
great  pains  upon  it,  andpaid  very  great  attention  to  it,  and  I  believe 
bad  some  communicatipn  with  the  Scotch  Judges  upon  the  Scotch 
law  of  compound  interest.     I  wish  to  hear  what  he  says  upon 
this  matter.     I  have  a  strong  opinion  upon  the  biennial  rests ; 
but  for  greater  accuracy,  I  wish  for  a  little  time  to  look  into  i^ 
and  consult  the  late  Lord  Chief  Baron.     The  only  other  ground 
upon  which  I  entertain  any  doubt,  is  this ;   Suppose  the  Lord 
CUiief  Baron  should  inform  me  that  the  case  of  Jolly  v.  McNeill 
rests  quite  independent  of  the  reversal  of  McNeill  o.  M'Neill — 
that  it  proceeded  upon  the  ground  of  biennial  rests — then  I  shall 
be  of  opinion  that  the  Court  of  Session  has  done  wisely  in  re- 
versing the  interlocutor  of  the  Iiord  Ordinary,  who  disallowed 
the  interest,  and  found  that  Hr  Napier  was  liable  in  accumula- 
tions from  Whitsunday  1821,  being  the  first  term  aCter  the  date 
of  citation  in  the  process  of  mi2tiplepoinding ;  and  I  should 
be  of  opinion  to  agree  with  them,  were  it  not  for  the  con- 
sideration   that    struck   me   while    the  case  was    going    on, 
and  which  the  learned  Sergeant  has  alluded  to  in  his  reply, 
though  I  do  not  find  any  reference  made  to  it  in  the  argti- 
ment  in  the  printed  casea— at  all  events,  it  may  have  been  lost 
in  the  mass  of  matter ;  but  I  am  certain  there  is  no  reference 
made  to  it  in  the  Judges*  notes  in  the  present  case,  or  in  the 
cases  of  Jolly  v.  M*NeiU,  or  M'Neill  v.  M*NeiU— and  that  is 
this.  Whether  a  citation  in  a  summons  of  multiplepoinding 
(wMch  is  in  the  nature  of  our  bill  of  interpleader,)  is  the  same, 
in  respect  of  the  law  of  Scotland,  as  regards  allowing  interest 
idlter  the  date  of  the  citation,  and  the  judicial  demand  it  applies? 
WbeUier  the  law  is  the  same  in  a  demand  of  this  nature,  which 
has  been  called  a  case  of  constructive  demand,  as  in  an  ordinary 
case,  where  there  is  a  debtor  on  one  side  and  a  creditor  on  the 
other,  a  party  to  demand  and  a  party  to  pay,  a  party  demand- 
ing and  a  party  resisting  the  demand,  and  where  the  party  re^ 
fusing  to  comply  with  the  demand  has  a  party  to  pay  to,  and 
that  he  may  safely  pay  to  ?    If  I  pay  money  to  one  not  entitled  tp 
receive  it,  I  pay  it  in  my  own  wronp,  and  I  am  liable  to  pay  it 
oyer  again.     In  Scotland  they  call  it  *'  repeat.*'    No ;  that  is  to 
pay  it  back — but  I  must  pay  it  a  second  time.  The  consequence 
of  which  is,  that  in  the  law  of  Scotland,  there  has  arisen  a  pro- 
cess of  multiplepoinding,  which  enables  parties  to  adjust  their 
claims    mutually,   and  after    they   have   adjusted   them,   it 
appears  who  is,  in  law,  entitled  to  receive;  and  then  the 
pursuer  in  that  process— the  party  who  wishes  to  pay,  but 
cannot  safely  pay — pays  to  the  person  indicated  as  toe  per- 
son to  whom  he  may  pay.     Then  he  has  the  best  authority— a 
ludicial  anthoritjr  for  paving,  and  cannot  pay  in  h|s  own  wrong. 
In  like  manner,  in  Engknd,  a  bill  of  inrerpleader  has  been  de- 
vised to  enable  a  party  to  pay,  who  could  not  otherwise  pay, 
though  he  admitted  the  demaud.    This  is  a  proceeding  in  equity 
with  us  now,  but  it  used  to  be  l^nown  in  the  common  law. 


Tou  may  have  an  interpleader  in  common  law,  bat  that  baa 
been  superseded  by  a  more  convenient  practice  with  us,  and  I 
wish  it  was  more  oommon  in  Scotland — it  would  avoid  much  of 
the  litigation  we  have  in  those  cases,  which  are  extremely  dis- 
agreeable to  the  Court  to  deal  with ; — they  are  cases  where  many 
conflicting  parties  are  brought  before  the  Court,  and  they  are 
not  easily  dealt  with.  The  way  in  which  it  is  managed  in  West- 
minster Hall  is  this—and  it  generally  arises  in  the  case  of  a  party 
holding  goods ;— «  doubt  arises  who  has  the  right  to  them  | 
whether  the  unpaid  party  has  a  right  to  stop  them,  or  whether 
the  assignee  under  a  commission  has  a  right  to  them  ;-<->it  is  gene- 
rally  in  those  cases  the  question  arises,  who  shall  get  them  ;  and 
they  take  a  much  more  sensible,  and  shorter,  and  easier  course. 
One  party— a  solvent  party — goes,  and  indemnifies  the  wharf- 
inger—the party  who  baa  no  objection  to  give  them  op,  and  only 
wishes  to  be  safe  in  doing  so ; — ^he  gets  his  iodemnity-^the  in- 
demnity means,  that  the  man  who  indemnihea  him  shall  stand 
in  his  shoes.     Suppose  A.  the  stake-holder,  B.  ]and  C.  the 
conflicting  parties — ^A.  gives  up  the  stake  to  B.  upon  an  indem- 
nity, whidi  means  that  he  shall  stand  in  his  shoes,  wid  fight  it 
out  with  C.    An  action  of  trivor  is  brought  by  C  against  A. ; 
then  B.  and  his  attorney  and  counsel  defend  it — ^it  goes  in  the 
name  of  A.,  and  without  the  vacuity  of  a  bill  of  interpleader ; 
and  that  vague  and  obsolete  proceedmg  in  a  Court  of  law  by  in- 
terpleader, the  same  result  is  obtained,  and  A.  has  not  to  pay 
one  farthing ;  the  result  will  be,  that  the  whole  costs  wUl  be 
thrown  upon  B.  and  C,  and  the  whole  of  this  oonplieated  pro- 
ceeding is  completely  saved.    A  more  senstUe  mode  of  doing 
business,  I  cannot  conceive.    It  is  short,  cheap,  simple  and  easy, 
and  no  party  has  a  right  to  complain — I  mean  no  ky  party — ^how 
far  complaints  majr  be  againat  tfiat  simple  remedy  among  mem- 
bers of  the  profession  of  the  kw,  I  will  not  say ;  but  I  wish 
something  of  this  sort  was  substituted,  as  it  mav  be  in  many 
cases,  for  this  circuitous  proceeding.    Now,  that  neinf  the  caae 
(I  am  so  far  departing  from  the  aigument  before  me  to  illiistFate 
the  nature  of  this  general  principle,  at  all  events,  I  know  where 
such  a  course  has  been  taken,  as  a  summons  of  multiplepoinding 
or  a  bill  of  intemlesder),  there  if  a  manifest  diflhrenoe  between 
that  case  and  a  simple  demand,  where  you  are  safe  in  paying  to 
the  party  \  and  the  question  is.  Whether  the  non-parent  of  a 
demand,  on  citation  upon  a  summons  of  multiplepomding^  is  to 
be  taken  to  be  equivalent  to  non-payment  in  the  case  of  a  legal 
demand  ?^that  would  let  in  the  principle  recognised,  rntber  tbm 
laid  down  in  Jolly  v.  M'NeiU.     It  is  said,  on  the  other  hand, 
that  would  be  verv  true,  if  this  was  all ;  but  no  person  can  say 
there  was  any  laciet  or  any  mwtu     J  can  see  no  difference  be«> 
tween  interest  upon  interest  (if  interest  is  part  of  the  legal  de^ 
mand,)  and  interest  upon  a  sum  of  money,  if  that  sum  of  money 
is  a  legal  demand.     I  cannot  perceive  the  difference  between 
the  liability  to  pay  interest,  where  A.  is  indebted  to  B.  for  in- 
terest upon  money  due,  and  the  liability  to  pay  interest  upon 
interest,  where  A.  owes  B,  money  rint  the  mterest — ^you  may 
call  it  compound  interest— it  is  perfectly  immaterial  as  to  tiie 
law  of  Scotland.    But  the  answer  made  as  to  the  two  cases  of  a 
summons  of  multiplepoinding  and  an  ordinary  demand,  inthiftj  . 
It  is  true  ^ou  were  pot  bound  to  pay  upon  the  citatlcm  in  the 
multiplepoinding ;  that  is  very  true,  because  you  did  not  know 
the  parties  entided«     Then  it  is  said,  you  might  consign  the 
money — Why  did  you  not  consign  the  money  ?  You  might  have 
consigned  the  monejr ;  and  the  non-coosignment  of  the  money, 
upon  being  served,  is  held  to  be  in  this  case  equivalent  to  a 
refusal  to  answer  the  demand.    In  the  other  case,  where  there 
is  no  conflict  of  creditors,  but  one  creditor  and  one  debtor,  and 
it  is  admitted  that  the  Court  had  the  ordinary  jurisdiction  of 
charging  interest  from  the  time  of  tbe  citation— I  am  ni>t  quite 
prepared  to  aay  that  that  is  so.    I  can  see  some  difeence  be- 
tween the  two  cases  ;  but  ^lat  is  not  a  question  raised  in  tbe 
Court  below,  and  the  question  has  not  been  taken  on  the  Bench; 
and  as  that  is  the  main  ground,  supposing  the  law  in  Jollv  e. 
M*Neill  to  stand,  notwithstanding  the  reversal  of  M'NeiU  r. 
M*NeiU,  as  I  apprehend,  it  will  be  found  to  stand — the  only 
ground  of  doubt  being  one  upon  which  I  can  find  no  light,  ia 
Uie  opinion  of  the  Judges ; — it  was  |never,  perhaps,  raised  before 
them.    I  should  wish,  as  I  have  no  light  in  the  judgment  of  the 
Judgesj  to  have  an  opportunity  of  some  communication  with 
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than,  which  I  sball  endetvour  to  establish,  to  ascertain  how  far 
it  was  before  them,  and  how  far  it  is,  according  to  tbe  law  and  the 
practice  of  Scotland,  that  non-consignment  is  held  to  be  the 
same  as  non-payment,  where  there  is  a  possibility  of  paying 
safely  without  the  chance  of  loss.  I  shall  say  no  more  upon 
ibis  case,  unless  it  turns  out  something  further  arises  upon  this 
inquiry  of  the  Chief  Baron  and  the  Judges  in  ScotUnd.  1  shull 
^ve  stated  the  grounds  of  my  opinion,  in  affirming  the  decision 
of  the  Court  below,  ifit  is  affirmed  ;  and  I  shall  ako  have  stated 
the  gnmnds  of  the  reversal,  if  it  is  revere^  and  that  will  dis- 
pense with  the  necessity  of  my  troubUng  your  Locdsbips  again. 

[October  S,  1831.] 

Lord  Chancellor — My  Lords,  the  next  case  to  which  T  have 
to  call  the  attention  of  your  Lordships,  is  that  of  Napier  and 
Goldle^>a  case  of  very  considerable  importance  in  one  view  of 
it.  I  stated,  when  the  case  was  argued,  what  occurred  to  me  at 
that  time,  and  reserved  only  the  roost  doubtful  and  difficult 
question  in  the  cause,  relating  to  the  accumulation  of  interest, 
which  has  been  given  by  the  ultimate  judgment  of  the  Court — 
interest  upon  interest  This  arose  out  of  a  minute  of  sale,  exe- 
cuted on  the  7th  of  January  181 4^  by  Mr  Napier,  with  Mr 
Scott,  and  in  which  Mr  Scott  stipulated  for  the  payment,  and 
Mr  Napier  bound  himself  to  pay  interest  from  the  Michaelmas 
preceding,  namely,  181 S,  to  be  paid  every  half  year,  till  the 
terra  of  the  payment  of  the  principal,  which  was  a  sum  of  about 
£  10,000.  I  think  he  was  only  to  pay  the  principal  money — and 
interest  up  to  that  date,  was  to  be  accounted  from  the  period 
of  a  certain  decreet-arbitral,  affixing  the  amount  of  the  purchase- 
money,  and  stating  tJie  value  of  the  land.  Mr  Napier  appointed 
an  arbitrator,  and  so  did  Mr  Scott,  but  the  arbitrator  appointed 
by  Mr  Scott  refused  to  act,  and  Mr  Scott  refused  to  concur  in 
appointing  another,  so  that  the  locket  in  the  award  was  to  be 
imputed  to  Mr  Scotr,  and  not  to  Mr  Napier— but  nothing,  as 
your  Lordships  will  find,  will  turn  upon  that — ^proceedings 
having  taken  place  in  the  Court  of  Session  to  obtain  the  value, 
in  consequence  of  the  refusal  to  appoint  an  arbitrator,  in  No- 
vember 1819.  The  Court  of  Session,  having  taken  means  to  as- 
certain the  value,  fixed  it  at  a  certabi  sum,  which  ought  to  have 
been  paid  aft«r  deducting  j6  10,000,  the  balance  due  from  Mr 
Scott  to  Mr  Napier — and  it  was  on  the  balance  that  the  interest 
was  to  be  paid.  That  goes  only  to  the  amount  A  process  of 
implement  was  raised,  and  after  that,  a  muUiplepoinding  action— 
that  is  to  say,  ui  action  in  the  nature  of  a  bill  of  inteipleader  in 
our  Courts — summoning  all  the  parties  having  claims,  with  a 
view  to  its  being  determined  what  was  the  balance,  and  to 
whom  it  should  be  paid.  My  Lords,  the  Lord  Ordinary  hav- 
ing disallowed  the  account  of  Mr  Ferrier  the  accountant,  tbe 
Court  of  Session  reversed  that  interiocutor,  and  allowed  tbe  in- 
terest upon  interest  ever  since  the  date  of  citation  of  multiple- 
poinding.  I^Ir  Ferrier  appears  to  have  reported,  that  the  inte- 
ren  should  be  allowed  from  Whitsuntide  1820^the  Court  have 
decreed  that  interest  should  be  paid  from  Whitsuntide  1821.  I 
will  state  to  your  Lordships  what  I  take  to  be  the  reason  of  the 
report  of  Mr  Ferrier,  referring  to  Whitsuntide  1820,  which  was 
before  the  ritation  in  the  action  of  multiplepoinding.  Mr  Fer- 
rier (and  I  think  with  very  great  colour  of  reasoning  in  the 
Scotch  law ;  but  that  is  not  now  before  us,  as  the  party  appears 
to  have  acquiesced  in  the  ultimate  decree,  allowing  it  only  from 
the  decree),  witii  much  colour  of  reason,  as  I  understand  his 
report,  gave  the  interest  from  Whitsuntide  1820,  upon  this 
ground,  that  Mr  Napier  had  agreed  to  pay  Mr  Scott  interest 
every  half  year,  from  Michaelmas  18 1 3»  to  the  date  of  payment 
Now,  the  date  of  payment  was  to  be  upon  the  award.  When 
was  tbe  awud  ?  There  was  no  a>vard ;  but  in  the  place  of  an 
award  is  to  be  substituted  the  proceedings  in  the  Court,  and  the 
final  judgment  in  that  proceeding,  which  was  the  1 2th  of  No- 
vember, the  first  day  of  the  winter  Session  in  1819.  Now, 
says  Mr  Ferrier,  as  ne  ought  to  have  paid  the  principal  fund 
upon  that  day,  so  ought  he  upon  that  day  to  have  paid  up  the  ar- 
rears  of  the  interest — but  he  did  not ;  and  therefore,  I  will  accu- 
mulate them  in  the  mean  time,  and  make  him  pay  interest  from 
Whitsuntide  1820 :  That  is  the  colour  of  reason — I  only  say  it  is 
the  colour  of  reason — which  appears  to  have  been  for  his  report. 
My  opinloQ  vh  tlut  the  Court  have  come  to  a  sounder  conclu- 


sion,  in  point  of  law,  in  not  allowing  that  interest  from  Whit- 
suntide 1U20»  but  from  Whitsuntide  1821  ;  because,  I  bold  that, 
in  order  that  you  may  be  entitled  to  accumulate  interest  upon 
interest,  you  must  have  something  more  than  the  arrival  of 
the  day  of  payment,  where  there  is  no  express atipulation  re- 
serving rests,  or  accumulation  of  interest — and  even  rests  are 
subject  to  much  consideration  |  because,  as  they  tend  greatly 
towards  usury,  our  Courts  (not  of  law,  as  I  explained  the  other 
day,  but  of  equity)  discountenance  them  as  cloaks  and  shifts 
for  usury,  and  so  does  the  Court  of  Session,  which  is  a  Court 
of  £quity  as  well  as  of  Law.     I  therefore  think  tbe  interiocu- 
tor  in  such  case  is  right,  preferring  the  period  of  Whitsuntide 
1821  to  the  period  of  Mr  Ferrier's  report  of  Whitsuntide  1820. 
I  have  also  to  add,  that  the  ground  of  this  last  period  being 
taken,  is,  that  the  summons  of  multiplepoinding  was  signeted  on 
the  26th  of  February  1821,  consequently,  they  could  not  give 
interest  until  the  Whitsuntide  immediately  following,  (Martin- 
mas and  Whitsuntide  being  the  accustomed  terms).  They  would 
take  the  interest  only  from  the  terra  next  succeeding  to  the 
summons,  which  is  to  say,  the  Court  held  that  that  citation  in 
the  multiplepoinding  puts  the  party  not  paying  in  mora,  and 
therefore,  they  give  accumulation  upon  the  sum— they  give  the 
interest  not  as  compound  interest ;  and  that  is  the  faihicy,  the 
grievous   faUacy,  of  the  argtunent   of  tlie  appellants  in   this 
case,  when  they  say  that  this  is  contrary  to  law ;  for  it  is  in- 
terest upon  interest,  and  annual-rent  upon  annual -rent.     Tlutf 
is  not  so :  the  claim  of  the  party  is  for  two  sums— the  princi- 
pal which  was  due,  and'  the  interest  due  from  the  date  of  the 
decreet-arbitral,  or,  in  place  of  the  decreet-arbitral,  the  judg- 
ment of  the  Court  on  the  first  day  of  winter  Session  J819, 
in    November   1819— from   the  time  the  interest   became  the 
subject-matter  of  tbe  suit     It  is  just  as  much  liable  to  interest 
from  that  day,  up  to  the  time  of  payment,  as  the  principal.  The 
party  refusing  payment  on  the  citation,  has  put  himseltin  mom^ 
and  is  just  as  much  liable  to  pay  interest  upon  that  as  upon  the 
principal,  or  any  other  debt  which  one  man  owes  another.     In 
England,  the  case  is  perfectly  different ;  but  then,  in  England, 
it  is  not  different  in  respect  to  interest  and  principal ;  for  if,  in- 
instead  of  saying  one  word  about  interest,  an  action  bad  been 
brought  (a  bill  of  interpleader,  which  resembles  an  action  of 
multiplepoinding,  or  an  ordinary  action  for  debt),  it  would  not 
have  made  the  slightest  difference  whether  it  was  interest  upon 
principal,  or  upon  interest     In  neither  case  would  interest  have 
been  allowed.  A  stronger  instance  cannot  be  taken,  than  an  action 
upon  abiU  of  exchange; — you  can  get  no  interest  on  interest  there, 
but  you  get  interest  on  the  bill  up  to  the  fqurth  day  of  next 
term.     If  I  have  a  demand  for  jCIUOO,  and  bring  an  action  foe 
it,  by  which  I  make  a  judicial  demand— that  is,  a  demand  of  the 
principal— the  action  is  notice  of  that  demand,  and  there  is  a  re- 
fusal by  non-payment,  on  service  of  proc^'ss — but  I  do  not  re- 
cover a  farthing  of  interest  upon  that     No  such  thing.     In  the 
English  law,   you  cannot  recover  interest   before  the  com- 
mencement of  the  suit,  nor  from  the  commencement  of   it, 
either  on  principal  or  interest;  but  in  Scotland  it  is  not  be- 
cause it  is  interest,  but  because  it  is  the  subject-matter  of  the 
action,  that  the  Scotch  law  gives  interest,  contrary  to  the 
principle  of  the  English  law,  from  the  instant  that  the  party 
being  called  upon  to  pay,  and  who  ought  to  pay  on  the  cita- 
tion,  refuses  to  pay,  and  thereby  becomes,  under  the  Scotch 
law,  in  mora.     I  have  stated  so  much,  to  set  right  tbe  aigu- 
ment  on  this  point,  in  afiirmance  of  the  decision.     But  one 
word,  my  Lords,  with  respect  to  the  particular  form  of  tlio 
action.     I  entertained,  as  jrour  Lordships  may  remember,  somis 
doubt  whether  the  nise  of  multiplepoinding  was  not  different 
from  an  ordinary  action ;  for  in  an  ordinary  action,  you  are  in 
mora  if  you  do  not  pay,  because  you  know  to  whom  you  are  to  j>ay  ; 
but  not  so  with  respect  to  an  action  of  multiplepoinding.     The 
answer  to  that,  is  that  which  I  flunp:  out  at  the  time,  anl  on 
which  I  Have  since  had  communication  with  learned  persons  on 
the  Bench  in  Scothuid.  The  opinion  which  I  had  taken  up,  per- 
haps on  slighter  grounds,  is  completely  confirmed,  that  it  is  just 
as  good  in  an  action  of  multiplepoinding  as  in  an  action  of 
another  nature ;  that  it  must  not  be  admitted  that  there  exists  the 
slightest  doubt  upon  that  point.     An  action  of  multiplepoinding 
puts  the  party  who  does  not  pay  in  mora,  as  much  as  in  any 
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common  action  ;  because  he  bas  only  to  consign.  There  is  a  pro- 
vision, as  I  understand  (though  I  was  not  referred  to  that  by  the 
leamt'd  persons  I  consulted  in  Scotland),  in  the  53d  George  III. 
I  have  since  looked  into  it,  from  a  reference  in  one  of  the  printed 
cases,  and  I  find  that  the  party  is  safe  on  consigning  into  Court, 
and  that  from  that  time  he  is  chargeable  with  no  interest;  but 
if  he  chooses  to  keep  the  money  mixed  up  with  his  own  fund/;, 
it  is  in  vain  for  him  to  say,  that  he  ought  not  to  pay  five  per 
cent.,  because  he  may  not  have  got  above  t\vo  or  three,  or  nothing 
at  all.  He  is  in  mora.  He  is  committing  laches ; — there  is  a 
wilful  neglect  of  duty  on  his  part ;  and  therefore  he  shall  pay 
interest.  Upon  these  grounds,  I  humbly  submit  to  your  Lord- 
ships, that  the  judgment  of  the  Court  below,  which  is  the  sub- 
ject of  appeal,  ought  to  be  affirmed;  but  under  the  circumstances 
of  the  case,  I  shall  not  propose  to  your  Lords^hips  to  give  costs. 

Interlocutors  affirmed,  with  £40  costs  to  Mr  Na- 
pier, 

Napier's  Authorities. — Stair,  I.  15,  8.  Bankton,  1.  2,  9. 
Bell  on  Mercantile  Law,  Tit.  of  Interest.  Campbell  r.  Earl 
of  (ialloway,  3d  March  1802.  McNeill  v.  M'Neill,  28th  May 
1829. 

Common  Agent's  Authorities Queensberry's  Executors  v, 

Tait,  22d  May  1822 ;  S.  and  B.  Vol.  1.  p.  428. 

First  Division. —  Solicitors,  James  Duthie  ;  Macdougall  and 
Bainbrigge  ;  Moncriefr,  Webster  and  Thomson. 
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Uth  November  1831. 

Ko.  33.— Thomas  Lawrie,  yldvocator,  v.  James  Black, 

Jtespondent, 

Sale — Lien — Homologation — Circumstances  in  which  grain  hav- 
ing been  sold  ^  and  a  deliocry-note  grauted ;  and  the  owner  of 
the  granary  having  ddivcred  several  quantities  thereof  to  the  pur- 
chaser—  IJtddf  /.  Thnt  the  owner  of  the  granary  cannot  thereaf- 
ter retain  the  remiining  guanlitt/f  on  the  plea,  thai  he  has  a 
lien  over  it  for  advances  to  the  seller.— II,  The  grain  ordered 
to  be  soldi  pendente  lite. 

On  18th  February  1829,  Malcolm  Campbell  sold 
to  the  respondent  *500  bolls  (afterwards  restricted  to 
250  bolls)  of  wheat,  called  Haghill  wheat,  or  old 
British  wheat,  then  lying  in  a  store  or  granary  in  Glas- 
gow, belonging  to  the  advocator,  for  delivery  of  which 
<i  written  order  was  granted  by  Campbell  on  W.  Orr, 
the  advocator*s  servant,  which  order  was  left  with 
Orr,  or  with  one  or  other  of  the  advocator's  servants, 
at  the  granary,  and  for  the  price  of  which  wheat, 
amounting  to  £487,  lOs.^  the  respondent  granted  his 
bill  to  Campbell,  which  was  paid  when  it  fell  due. 
On  24th  February  1829,  the  respondent  addressed  a 
written  order  to  the  advocator  for  40  b.olls  of  the 
wheat,  described  by  the  respondent  as  "  my  old  Bri- 
tish wheat,"  which  quantity  the  advocator  delivered 
to  the  respondent.  In  like  manner,  the  respondent 
addressed  to  the  advocator  other  three  written  orders 
for  delivery  of  quantities  of  the  wheat,  viz.  one  on 
5th  March,  for  10  bolls:  one  on  26th  March,  for  20 
bolls;  and  one  on  15th  April,  all  in  1829,  for  50 
bolls — a]]  of  whicii  orders  were  implemented.  The 
advocator  having  refused  delivery  of  the  remainder 
of  the  wheat,  the  respondent  presented  an  application 
to  the  Sheriff  of  Glasgow,  to  compel  delivery.  An- 
swered— The  advoiiator  has  a  lien  over  the  grain,  in 
virtue  of  the  following  mandate^  addressed  to  him  by 
Campbell : 


"  Sir,  "  Glasgow,  January  7,  1829. 

"  I  hereby  acknowledge  having  this  day  received  from  you  two 
bills  of  ^500  each,  together  jCIOOO  Sterling,  to  account  of  the 
wheat  landed  in  your  store,  by  Mr  W.  Stewart,  Haghill,  say 
650  bolls,  which  is  hereby  consigned  to  you  for  sale,  in  lieu  of 
these  bills,  the  first  due  on  2  5th  May  next,  and  the  second  due 
on  the  9- 12th  May  ad  aforesaid.     I  am,  &c. 

(Signed)  "  Malm.  Campbell." 

The  advocator  has  a  farther  lien  over  the  grain  for 
£241  of  granary  rent,  owing  to  him  by  Campbell, 
and  for  an  open  account  and  advances,  amounting  al- 
together, including  the  sums  before-mentioned,  to 
£2058,  8.  7.  The  portions  of  the  grain  delivered 
were  delivered  in  consequence  of  verbal  orders  from 
Campbell,  without  forfeiting  the  lien  over  the  re- 
mainder. After  allowing  a  proof,  the  Sheriff-substi- 
tute, on  28th  December  1829, 

**  Finds  it  instructed,  by  the  whole  tenor  of  the  evidence,  that 
the  defender  admitted  and  homologated  the  title  of  the  pursuer, 
under  the  delivery-note  of  Campbell,  to  the  remaining  quantity 
of  the  grain,  called  Haghill,  or  old  British  wheat,  whether  such 
quantity  amounted  to  three  hundred  bolls,  or  only  to  two  hun- 
dred and  fifty  bolls  or  thereby  ;  and  that  the  defender  did,  ac- 
cordingly, duly  honour  the  orders  of  the  pursuer,  to  the  extent 
of  one  hundred  and  twenty  bolls  of  said  wheat,  which  is  de- 
scribed  in  these  ordera  as  "  my  old  British  wheat  :*'  Finds,  that 
after  such  acts  of  homologation  on  the  part  of  the  defender,  and 
that,  too,  without  his  ever  having  thrown  out  the  smallest  hint 
that  he  bad  any  claim  against  said  wheat,  on  account  of  advances 
made  to  Campbell^  on  consignation  of  the  original  cargo,  or  on 
account  of  any  balance  which  might  be  owing  by  -  Campbell  to 
the  defender  on  previous  transactions,  the  defender  cannot  now, 
when  Campbell  is  bankrupt,  turn  round  to  the  pursuer  and  claim 
right  to  the  wheat,  on  the  allegation  that  he  (the  defender)  had 
advanced  a  large  sum  of  money  to  Campbell  on  the  original 
cargo,  and  that  Campbell  is  otherwise  deeply  indebted  to  the 
defender  :  Finds  that  the  sale  of  the  said  wheat  by  Campbell 
to  the  pursuer  was  a  fair  bona  fide  transaction,  and  that  the  pur- 
suer paid  the  price  thereof  to  Campbell,  conform  to  the  invoice 
and  bill,  Nos.  6  and  7,  and  that  the  said  transaction  was  ac- 
quiesced in  and  homologated  by  the  defender  in  manner  before 
stated ;  and  without  going  further  into  the  case,  which  appears 
to  be  unnecessary,  repels  the  defences,  and  ordains  the  defender 
to  deliver  to  the  pursuer  the  remaining  quantity  of  said  Haghill 
or  old  British  wheat,  which  was  in  the  defender's  store  at  the 
time  when  this  action  was  raised,  amounting  to  one  hundred  and 
thirty  bolls  or  thereby,  the  pursuer,  nmulet  semel  with  receiving 
delivery  of  said  wheat,  paying  to  the  defender,  or  consigning  in 
the  hands  of  the  clerk  of  Court,  whatever  store  rent  or  gramtry 
dues  may  be  chargeable  by  the  defender  as  against  the  whole  lot 
of  two  hundred  and  fifty  bolls,  purchased  by  the  pursuer  from 
Campbell,  down  to  the  1 1  th  day  of  July  last,  being  the  date  of 
the  defender's  citation  to  this  action;  and  appoints  the  defen- 
der, within  six  free  days  from  this  date,  to  give  in  a  minute,  con- 
taining a  state  of  such  store  rent  or  granary  dues,  and  the  pur- 
suer to  see  and  answer  the  same  within  six  free  days  thereafter ; 
finds  the  defender  liable  in  expenses,"  &c. 

The  Sheriff  depute,  on  5th  February  1 SSO, 

*'  Having  advised  the  reclaiming  petition  and  answer.^,  and 
having  reviewed  the  poof,  productions,  and  whole  process,  Finds 
— First,  that  it  is  unnecessary  to  decide  here  the  questions  ar- 
gued  at  60  much  length  in  the  reclaiming  petition,  viz.  Whether 
the  defender  originally  got  possession  of  the  wheat  in  question, 
under  the  contract  of  pledge,  or  whether  I^  held  it  in  virtue  of 
a  special  or  general  lien ;  Because — Second,  Finds  that  the  de- 
fender,  so  far  from  intimating  to  the  pursuer,  a  bona  Jide  pur- 
chaser, that  he,  the  defender,  held  the  wheat  under  pledge,  or 
any  other  right  of  retention,  did  actually,  and  in  fulfilment  of  the 
contract  of  sale  as  between  Campbell  and  the  pursuer,  give  de- 
livery by  himself  and  storekeeper  of  four  different  parcels  of 
said  wheat,  and  otherwise  acknowledged  the  pursuer  as  the  pur- 
chaser thereof:     Therefore  finds,  that  the  defender's  case   rd- 
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solves  into  one  of  two  points,  either  he  wished  to  .mislead  the 
pufisucr,  by  concealing  bis  intended  claim  against  the  wheat,  or 
he  acquiesced  in  the  sale,  and  waived  his  said  claim  ;  finds,  as  to 
the Jirsf,  that  the  defender  cannot  take  advantage  of  any  such 
dtception,  if  intended,  and  as  to  the  second,  that  he  cannot 
throw  a  loss  upon  the  pursuer,  by  reviving  a  claim  which  he  had 
prrriously  abandoned  .  'I  hercfore,  and  for  the  reasons  assigned 
in  the  interlocutor  reclaimed  againt,  refuses  the  prayer  ot  the 
said  petition,  and  adheres  to  the  interlocutor  complained  of." 

The  following  interlocutors  were  thereafter  pro- 
nounced : — 

**  tlth  August  1830. — Having  advised  the  minute  for  the  de- 
frnder,  No.  43,  statement  of  granary  rent  lodged  along  there- 
with, answers  for  the  pursuer  to  said  minute,  and  replies.  Finds 
it  specially  set  forth  in  the  interlocutor  of  28th  December  last, 
*  the  pursuer,  simul  et  9ernel,  with  receiving  delivery  of  said 
wheat,  paying  to  the  defender,  or  consigning  in  the  hands  of  the 
('lerk  of  Court,  whatever  store  rent,  or  granary  dues  may  be 
chargeable  by  the  defender,  as  against  the  whole  lot  of  250  bolls, 
purchased  by  the  pursuer,'  &c.  Finds,  that  under  said  interlo- 
cutor, the  store  rent,  or  granary  dues,  char«eable  by  the  defender, 
in  so  far  as  the  pursuer  is  concerned,  is  only  on,  or  applicable  to, 
the  250  bolls  purchased  by  him  :  Finds,  that  the  defender  does 
not  object  to  the  accuracy  of  the  account  of  said  rent  or  dues, 
applicable  to  said  250  bolls,  as  fully  stated  in  page  third  of  the 
pursuer's  said  answers,  and  amounting,  in  whole,  to  the  sum 
of  ^8,  17s.  lOd.,  and  the  pursuer  having  consigned  said  sum 
in  the  bands  of  the  Clerk  of  Court,  authorises  the  clerk  to 
par  said  consigned  sum  to  the  defender,  on  a  receipt  or 
ciTtificate  under  the  hand  of  the  pursuer,  being  put  into  process, 
bearing  that  be  has  received  delivery  of  the  remaining  quantity 
of  said  wheat,  which  was  in  the  defender's  store  at  the  time 
when  this  action  was  raised,  amounting  to  ISO  bolls,  or  thereby, 
and  decerns." 

**  25/A  August  1830 Having  advised  the  report  of  the  auditor, 

and  the  account  of  expenses  incurred  for  the  pursuer*  approves 
nf  that  report,  and  decerns  against  the  defender  for  the  amount 
thereof,  as  taxed,  being  £S4,  15.  11.,  besides  the  dues  of  ex- 
tract." 

On  adrising  a  bill  of  advocation  for  Mr  Laurie,  the 
Lord  Ordinary  (Corehouse,) 

**  Repels  the  reasons  of  advocation,  and  remits  the  cause  sint' 
gutter  to  the  Sheriff,  and  decerns ;  finds  the  com,jliuner  (advo- 
cator) liable  in  expenses,"  &c. 

On  5th  July  1831,  his  Lordship  pronounced  this 
farther  interlocutor  t 

"  The  Lord  Ordinary  grants  Xvartrant  to  sell  the  wheat  in 
Tjii  '?»tion  by  public  roup,  in  Glasgow,  after  due  advertisements 
bein^  made  of  the  time  and  place  of  sale,  for  behoof  of  both 
jnrties,  pending  the  dependence  of  this  process, — the  proceeds 
cirising  from  the  sale  to  be  deposited  in  the  Royal  Bank  of  Scot- 
land, at  Glasgow,  to  abide  the  future  orders  of  the  Lord  Ordi- 
rsary,  or  the  Court ;  and  grants  warrant  to  Thomas  Watson, 
aarrionecr  in  Glasgmv,  to  sell  the  said  wheat,  all  as  craved,  re- 
renring  all  questions  as  to  claim  for  rent  of  the  granary  in  the 
meantime ;  appoints  the  receipt  for  the  price,  when  consigned, 
to  be  lodged  with  the  clerk  to  the  process." 

The  advocator  reclaimed : 

Lord  BalgroMf  thought  the  sole  question  of  importance  here 
WIS — had  a  sale  been  completely  effected,  and  intimated  to  the 
advocator  ?  He  thought  it  had  been  so.  His  opinion  was  at 
fir^t  rather  shaken  by  thinking  that  it  was  incumbent,  by  the 
practice  of  trade,  that  intimation  should  have  been  made  to 
the  advocator  himself.  But  his  doubt  on  this  point  was  re- 
moved, on  perusal  of  the  deposition  of  the  advocator's  servant, 
Orr,  (p.  16  Appendix.) — When  the  sale  and  order  of  delivery 
vu%  first  intimated  to  the  advocator,  he  was  bound  in  justice  to 
b«Te  intnnated  his  lien,  or  to  have  resisted  the  transference. 
When  the  order  was  delivered,  it  was  incumbent  on  him,  as  a 
torekeeper,  to  have  entered  the  order  into  his  books ;  and  the 
^estiflicmy  of  Orr  went  to  shew  that  delivery  of  the  order  to  him 


was  equivalent  to  delivery  to  the  advocator.  Instead,  however, 
of  objecting,  or  intimating  the  lien  to  the  respondent,  the  latter 
is  permitted  to  use  and  sell  the  grain  as  his  own ;  and  three 
separate  parcels  of  it,  when  sold  by  the  respondent,  are  deliver- 
ed to  the  purchaser.  If  there  had  been  nothing  else,  this  surely 
amounted  to  a  complete  homologation  of  the  sale  and  trans- 
ference— and  it  must  have  induced  the  respondent  to  consider 
himself  the  legal  and  unqualified  owner  of  the  grain. 

Lord  GiUies  concurred,  and  further  considered  that  the  re^l 
question  was.  Whether  the  property  of  the  wheat  had  been  fully 
transferred  from  Campbell  to  Black  ?  He  considered  the  trans- 
ference of  the  property  completed  by  the  receipt  and  homologa- 
tion of  the  delivery-order.  True,  the  advocator  had  a  lien  on 
the  grain  so  long  as  it  remained  the  property  of  Campbell,  but 
when  he  allowed  Campbell  to  part  with  the  property,  and  trans- 
fer the  grain  without  objection,  or  having  his  lien  transferred, 
he  could  no  longer  have  a  claim  upon  the  respondent,  who  paid 
the  full  price. 

The  other  Judges  concurred ;  and  the  Court  then 
adhered,  and  farther, 

"  In  respect  the  wheat  was  sold  by  a  warrant  of  the  Lord  Or- 
dinary, remit  to  his  Lordship  to  ordain  the  price  to  be  paid  to 
the  respondent,"  &c. 

First  Division. — Lord  Ordinary,  Corehouse. — AcL  Jameson, 
Shaw — Alt.  A.  E,  Monteith. — Wotherspoon  &  Mack,  W.S., 
and  W.  Waddell,  W.S.,  Agents.— Sir  W.  Scott,  Clerk. 

\2th  November  1831. 

No.  34. — WiLLiAii  How,  Advocator,  V,    Alexander  Mets, 

Respondent* 

Competency — Bankrupt  Act — Irustee — Held  competent  for  a 
trustee  in  a  pending  sequestration  to  bring  before  an  Itiferior 
Court  an  action  for  repayment  of  a  declared  dividend,  paid  to 
a  wrong  parly  by  a  former  trustee. 

The  Glasgow  New  Tan-work  Company  were  se- 
questrated— and  on  the  16th  ofTebruary  1825,  a 
meeting  was  held  fur  the  election  of  a  trustee.  John- 
stone and  Suns  had  drawn  a  bill  in  December  1824, 
which  the  Company  had  accepted,  and  which  was  en- 
dorsed to  Swan,  who  authorised  the  advocator  How, 
to  attend  and  vote  at  the  election.  Roxburgh  was 
elected  trustee.  How,  as  for  Swan,  drew  the  divi- 
dend from  Hoxburgh,  who  retained  the  mandate. 
Mein  was  afterwards  appointed  trustee.  Swan,  as 
holder  of  the  bill,  pursued  him  for  tlie  dividend  al- 
ready paid.  Mein  brought  an  action  of  relief  against 
Roxburgh  and  How.  The  record  was  closed  in  the 
original  action — and  the  action  of  relief,  in  which  the 
record  was  not  closed,  was  conjoined  with  it.  The 
Magistrates  of  Glasgow,  5th  February  1830, 

*'  Having  again  considered  this  process,  with  the  revised  mi- 
nutes for  tbe  parties,  finds,  that  any  right  which  the  defender, 
Mein,  may  have  had  to  object,  as  trustee  on  a  bankrupt  estate, 
to  the  jurisdiction  of  an  Inferior  Court,  was  personal  to  himself, 
and  vijastertii  to  the  defender.  How.  Accordingly,  in  the  ori- 
ginal action  at  the  instance  of  the  pursuer  Swan,  decerns 
against  the  defender  Mein,  in  terms  of  the  conclusions  of  the 
libel,  and  remits  to  the  auditor  to  tax  the  said  pursuer's  ex- 
penses. And  in  the  conjoined  action  of  relief,  at  the  instance 
of  the  defender,  Mein,  decerns  against  the  defenders,  Roxburgh 
and  How,  in  terms  of  the  conclusions  of  the  libel,  and  remits 
to  the  auditor  to  tax  the  said  pursuer's  expenses." 

How  advocated  on  the  coropetevicy — and  the  Lord 
Ordinary,  9th  December  1830 : 

"  In  respect  the  record  was  not  closed  in  the  Inferior  Court, 
remits  to  the  Magistrates  to  recal  the  interlocutor  complained 
of,  and  thereafter  to  proceed  in  the  cause,  as  to  them  shall  seem 
proper,  and  decenis :  Reserving  to  the  Magistrates  to  dispose  of 
the  advocator's  claim  for  the  expense  incurred  in  this  Court.  *" 
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The  Magistrates  Again  closed  the  record  in  both 
actions,  by  the  toUowing  iateriocutor,  14th  January 
18  U:— 

«  Having  again  considered  the  conjoined  proceuea,  with  the 
revised  condescendences  for  the  parties,  dieclaces  the  record 
closed  in  the  conjoined  processes,  Allows  the  pursuers  and  the 
defenders  a  proof  by  writ  or  oath,  or  by  witnesses,  as  may  be 
competent,  of  the  matters  respectively  set  forth  by  them  in  their 
•aid  pleiulings,  so  fiir  as  denied :  Allows  to  each  party  a  con- 
junct proof,  and  appoints  the  parties,  within  six  days,  to  state, 
at  the  dose  of  their  respective  condescendences,  whether  they 
have  any  farther  proof  to  adduce  than  what  was  formerly  ad- 
duced before  the  record  was  dedared  dosed,  or  whether  they 
are  willing  to  abide  by  the  said  proo^  and  consent  that  the  term 
be  now  circumduced.** 

How  petitioned  to  hare  the  competency  disposed 
of  before  the  record  should  be  closea*  And  the  Ma- 
gistrates, 4<th  February  1831, 

*<  Having  again  considered  the  conjoined  processes,  with  the  pe- 
tition for  the  defender,  How,  and  answers  for  the  defender, 
Mein,  pursuer  in  the  action  of  relief:  of  new,  finds,  that  any 
right  which  the  defender,  Mein,  may  have  hnd  to  object,  as  trus- 
tee on  a  bankrupt  estate,  to  the  jurisdiction  of  an  Inferior 
Court,  woi  pertoHol  to  hinuelfi  and  is  jui  tertii  to  the  defender 
How,  and  therefore  repels  the  preliminary  defence  now  ui^ed 
by  the  defender,  How,  and  sustains  the  competency  of  the  ac- 
tion of  relief  against  the  said  defender :  Farther,  to  remove  all 
objections  on  the  part  of  the  defender.  How,  with  regard  to  tbe 
naities  not  having  seen  each  other's  revised  condescendences : 
Recala  the  interlocutor  declaring  the  record  closed,  and  allows 
the  parties,  each  witiiin  three  dajrs,  again  to  revise  their  revised 
condescendences,  under  certification  of  the  record  being  finally 
dosed." 

This  interlocutor  How  advocated,  pleading — That 
the  action  against  Mein,  as  trustee  in  a  preceding  se- 
questration, was  incompetent  before  the  Magistrates, 
and  that  the  decree  in  it  could  not  found  an  action  of 
relief:  That  the  objection  was  not  personal  to  the 
trustee,  and  could  not  be  cured  by  prorogating  the 
jurisdiction,  especially  after  the  conjunction  of  the 
actions ;  and  that  the  objection  to  the  competency  had 
been  tal^en  tempestivi,  and  could  not  be  affected  by 
Mein*s  omission  of  any  relevant  defence.  The  re* 
spondent  pleaded — That  where  the  management  of  a 
trustee  is  not  questioned,  a  daim  for  an  admitted  and 
declared  dividend  was  competent  before  an  Inferior 
Court :  That  any  objection  to  its  competency  was 
'tu  tertii  to  How — that  such  objection  had  been  waived 
jy  prorogation ;  and  that  none  such  lay  to  the  action 
of  relief:  That  as  How  had  not  stated  the  objection 
to  the  competency  in  his  defenoes,  and  none  such  was 
stated  to  the  original  action,  it  was  not  stated  tern" 
pestive:  That  the  advocator,  who  was  unable  for- 
moriy  to  shew  authority  from  Swan  to  uplift  the 
divi^nds,  most,  in  the  first  instance,  pay  over  the 
dividends  to  the  respondent :  And  that  the  valid 
decreet  under  which  the  respondent  had  paid,  was  a 
sufficientipround  for  the  action  of  relief.  The  Lord 
Ordinary, 

'*  21  ff  June  I6S1. — In  respect  it  was  not  incompetent  lor  Mr 
Mein  to  bring  an  action  in  the  Inferior  Court,  against  the  ad. 
vocator,  for  repayment  of  the  dividend  due  upon  Swan*s  lull, 
alleged  to  have  been  unduly  received  by  him,  repels  the  reasons 
of  advocation,  remits  the  cause,  simvliciter,  to  the  Magistrates 
of  Glasgow,  to  proceed  therein,  and  decerns :  Finds  tbe  ad- 
vocatoruable  to  tbe  respondent  in  the  expenses  incurred  by  him : 
Allows  an  account  thereof  to  be  given  in,  and,  when  lodged, 
remits  the  same  to  the  Auditor  to  tax,  and  to  report." 


•i' 


The  advocator  recJatmfed^— At  advising,  the  Conrt 

refused  the  note. 

Authorities  for  Advocator. — Mitchell  v.  Mein,  7th  July 
1829;  S.  &  D.,  VIL  841;  Fac.  CoU.  Ersk.  I.  2.  aO.  54 
Geo.  III.  c.  137. 

Second  Division. — Lord  Ordioaiy,  Medwyn. — AcL  Dean  of 
FhcuUvC  Hope,)  Adam  Paterson. — jIU,  L*Amy. — A  C.  Uow- 
den,  W.&.and  Geoige  Ck>mbe,  W.S.,  Agenta.— Mr  Thorn- 
son,  Cledc.  , 

I2th  November  1831. 

No.  85. — Sanducau  (c  MiUMUf  Sutpendeth  «.  David  Thox- 

BOV,  CAoryer* 

Bill — Dishonour — Intimation— f/tflif,  ikai  proof  of  a  teiier^  noii- 
fjfwg  HiakonoHT,  having  been  written  mnd  addressed  6y  one  per* 
ton,  and  teen  with  the  addrett  bjf  mnotfter,  together  wUh  proof  that 
it  toot  the  invariable  practice  to  etarry  all  tueh  leltert  to  the  Pott* 
Office,  afforded  by  the  teUiwkony  of  the  person  so  employed,  it, 
after  the  lapse  of  three  yeart^  tt{ffieienl  evidence  rf  notifitidkoin  of 
dithonour. 

The  charger  consigned  goods^  in  I826|  to  Richard- 
son, who  bartered  them  for  dried  fish,  and  transnoit- 
ted  the  latter  to  the  suspenders,  who  sold  them  to 
Hunter.  The  suspenders,  as  a  company,  drew  on 
Hunter  a  bill  for  £22,  19.  4.,  which  he  accepted,  and 
they,  thereafter,  blank  indorsed  to  the  charger,  who 
discounted  it  with  the  National  Bank ;  and,  on  its 
being  dishonoured,  took  a  new  bill.  This  aUo  was 
dishonoured ;  and  the  charger  then  used  diligence  up- 
on the  old  bill.  The  suspenders  pleaded — That  as 
they  had  sold  upon  an  ordinary,  ana  not  a  del  credere 
commission,  they  were  not  bound  to  guarantee  the 
sales:  That  the  charger  could  not,  in  ttio  circnm- 
stances,  demand  payment  of  what  was  truly  an  ac- 
commodation bill:  Ttiat,  even  supposing  them  to 
have  been  responsible,  that  responsibility  was  re- 
moved by  the  charger's  aooeptanoe  of  a  second  bill : 
That  the  charger  had  lost  recourse,  hr  not  duly  inti- 
mating dishonour  to  them ;  and  that  the  charger  was 
bound  by  the  acts  of  llicbardson.  The  charger  an- 
swered-^That  the  suspenders  were  liable  as  drawers 
and  indorsers,  and  were  not  relieved  by  the  new  bill,  as 
it  had  not  been  paid,  and  the  old  one  was  retained  : 
That  accommodation  could  be  proved  only  by  writ  or 
oath :  That  due  notice  of  dishonour  was  g\  van ;  and  that 
the  renewal  implied  notice.  By  tlie  proof  regarding 
the  notice  of  dishonour.  It  appeared  that  a  letter  in- 
timating dishonour  had  been  written  and  addressed 
in  the  Bank;  and  that  it  was  the  invariable  practice  of 
the  clerk  to  carry  such  letters  to  the  Post-Office,  al- 
though no  one  deponed  that  the  letter  had  actually 
been  put  into  the  Post-Offiee. 

«  Itt  June  183l._The  Lord  Ordinary  having  heard  parties* 
procurators,  and  thereafter  considered  the  proof  adduced,  ckMed 
record,  and  whole  process.  Finds  it  proven  that  inttmatioa  of 
the  dishonour  of  the  btU  charged  upon  was  given  to  the  sus- 
penders, and  therefore  repels  the  reasons  of  suspension  founded  on 
the  denial  of  said  intimatlDn ;  repels  also  the  other  reasons  of  su<«. 
pension ;  finds  the  letters  oi^erly  proceeded,  and  decerns :  Finds 
the  suspenders  liable  to  the  charger  in  expenses,  of  which  ap- 
points  an  account  to  be  given  in  ;  and  when  lodged,  remits  to 
the  Auditor  to  tax  the  same,  and  report.** 

The  sospead^rs  reclaimed.    At  advising. 

Lord  Olentee  thought  the  evidence  as  to  the  nature  of  the  con- 
nection of  the  taspenders  with  the  business  very  defective — for 
their  oaths,  when  examined  as  havers,  in  which  th^  deiii«^ 
having  recsived  any  tottsr  intimating  dishonour,  nuuit  be  attended 
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to — and  tlieir  twffptmeA  private  knowledge  w»  of  no  conse- 
quence.   StiJl  ih»  proof  of  intunalapii  mi^  be  Md  sufident 

X<W  ytadatpbank  tWu^ht  the  inteclocttCor  right  The  letter 
was  undoubCedlv  wntten.  The  deik  swore  that  he  had  seen  the 
letter  addres«ai  to  the  suspenders;  and  it  was  his  constant 
pnu:tice  to  ewrry  the  letters  to  the  Post  Of^ee.  In  the  casis  of 
Hetherington,  the  porter  whose  duty  it  was  to  carry  the  letters 
to  the  Poi«t  Office  from  the  table  on  which  they  were  deposited, 
MTBs  not  called.  But  Lord  Ellenborough  thought,  that  had  be 
been  caHed,  althoagh  he  had  not  sworn  as  to  his  having  actually 
put  the  letter  in,  the  intim^ion  wouhl  have  been  proved.  The 
present  was  j«^t  the  esse  supposi^d.  Conaidenog  the  lapse  of 
time,  more  evidence  could  not  Ve  expectedL 

T/ie  Lord  Justice-CUrk  thoa)|bt  that,  on  the  whole,  the  evi- 
dence of  intimation  was  sufficij^nt  The  opinion  uf  Lord  El^ 
lenborougfa  approached  very  close  to  the  present  ease. 

The  Court  adhered,  with  additional  expenses. 

Second  ENvbkm.— Lord  Ordla^,  MadEenzie. — Act.  Deaa 
of  Faculty  (Uope\  Mooteath.— ^i«.  P.    I^obertson,   G.    O, 

Bell James  Pattison,  W.  6^   and  James   U^ber,   S.S.C.^ 

Agents. — Mr  Thomson,  Clerk. 

Ibth  November  18S1. 

No.  96. — Maegaret  Youno  or  Thomson,  Advocator,  «. 
J  Aim  Pollock*  JUspondeiU, 

Bill Fraud— Non-onerosity— Proof— if  party  advocator  sued 

by  an  indorsee  fir  payment  of  a  bUl,  having  alleged  fraud  jtrac 
Uted  on  thf  origituU  granter  of  the  bill,  and  coUusion  betwixt  the 
drawer  and  indorsee!  but  having  failed  to  set  forth  any  competent 
dmnIus  probandi— AtfMons^flu/poca/ton  repelled,  but  reference 
allowed  to  the  oath  of  the  indorme. 

The  deceased  William  Ypunff,  wriffht  in  Hamilton, 
granted  kia  aeceptanoes  to  John   M' Carter,  grocer 
tilery,  in  March,  April  and  May  1823,  for  (he  sums  of 
£40,  £30,  and  £16  Sterling,  payable  three  months  after 
date.    The  acceptor  died  in  December  1824,  and  was 
represented  by  his  sister  the  advocator.    The  respon- 
dent having  acqnired  right  to  the  bills  b?  indorsations, 
raised  an  action  before  the  Sheri£F  in  Febrnary  1829, 
and  obtained    decree    against    the    advocator,  who 
brought  the  case  nnder  review  of  the  Court  of  Ses- 
sion, pleading — I.  That  her  brother,  the  acceptor,  was 
exceedingly  feeble  and  much  addicted  to   drinking 
for  two  years  bi^re  his  death,  in  which  he^  was  en- 
cooragea  by  M*Carter,  in  order  to  indooe  him  to  ac- 
cept the  bills  in  q^estion^^II.  That  the  said  bills 
wef«  discounted  and  retired,  when  doe,  with  the  de- 
ceased's Bloney* — III.  That  they  were  fraudulently  ob- 
tained, and  had  been  transferred  to  the  respondent, 
without  value:   That  M^Carter,  the  indorser,  was  the 
true  dommus  litis,  and  not  Pollock,  the  pretended  in- 
dorsee; and  thatfiv«L  yeiM^  had  elapsed  liefore  the  action 
for  payment  had  been  raised.    Answered — The  bills 
are  not  prescribed-^and  the  respondent  is  an  onerous 
holder.    No  objection  can  affect  an  onerous  indorsee, 
except  it  appear,  exjkcie  of  the  bills.  The  allegations, 
that  np  value  was  paid  by  the  respondent,  and  that 
he  is  in  ooUusion  widi  M'Cterter,  who  is  said    to 
have    obtained   the    bills  in  a  ftwidulent   mannei^, 
are  denied.    No  proof  whatever  has  been  offered  to 
inatmet  these  groundless  averments. 

Lord  Covehonse,  lOth  March  18S1, 

**  In  respect  the  advocator  bas  offered  no  competent  mode  of 
proof  of  Afaod  or  non-onerosity,  repels  tbe  reasons  of  advocation, 
and  remits  the  cause  simvUeiter  to  tbe  Sheriff,  and  decerns: 
Finds  thefSi|KNidstttettraed  to  bis  eipcnses,**  he. 


The  advocator  reclaimed,  and  tbe  Court 

"  Refuse  tbe  desire  of  tbe  note,  and  adhere  to  tbe  interlocutor 
complained  of;  and  in  respect  tbe  advocator  now  offers  to  make 
a  reference  to  the  oath  of  tbe  respondent,  remits  to  tbe  Lord 
Ofdioary  to  receive  a  minute  of  sticb  reference,  and  to  do 
therein  as  to  his  Lordship  shall  seem  just,  with  power  to  find 
the  additiooal  expenses  since  the  date  of  his  Lordship's  inter- 
locutor due,  and  to  decern  therefor,  if  he  shall  see  proper." 

Advocator*^  Authorities — Thopison  on  Bills,  p.  884*  Rus- 
sell v.  Mather,  27th  January  1824. 

Respondent's  Authorities. — Thomson  on  Bills,  pp.  201, 294» 
336,  340,  384,  427.     Elliot,  1 6th  July  1777;  Mor.  164a 

First  Division. — Lord  Ordinary,  Corebouse.  —  Art,  Co- 
jimghHme^^Alt.  Jameson  and  James  Paterson. — William 
WaddeH,  W.S.,  and  Wotherspoon  and  l^lack,  W.S.,  Agents.-^ 
Sir  W.  Soo^t,  Clerk* 

loth  November  1831. 

No.  37. — James  FoaaEsr,  Pursuer,  v.  Lord  Duffus, 

JJefertder, 

Process — Guarantee — Discussion— CircnaM^Mcec  in  wliirh  it  wtu 
held  unnecessary  to  caU  as  defenders,  in  an  action  by  the  holder 
of  a  bill  against  the  guarantoe  for  tike  ac^ptor,  either  the  ac- 
ceptor or  the  individual  for  whose  behoof  the  bill  was  excepted. 

Forbes  being  indebted,  as  cautioner  forSvranson, 
to  the  pursuer,  proposed  to  the  latter  his  acceptance 
for  £58,  8s.  payable  by  equal  instalments,  at  12,   18," 
and  24  months.    The  defender  granted  the  following 
letter  of  guai'antee  for  Forbes : 

«  HBMPaiGGS,  2dth  July  1829. — Sir, — As  I  understand  fW>ra 
Mr  Greoige  Forbes  that  he  was  cautioner  for  the  late  William 
Swanson  to  you  in  the  sum  of  about  jC57,  and  that  be  cannot 
at  present  meet  it,  and  that  you  are  willing  to  give  him  12,  18, 
and  24  months  to  pay  it,  and  he  has  now  a  good  situation,  and  has 
been  long  in  mv  employment,  I  hereby  guarantee  to  you  that, 
if  vou  take  his  bill  at  the  above  periods,  I  shall  answer  for  their 
bemg  punctually  retired.  (Signed)  Duffub.** — Addressed 
**  James  Forrkst,  Esq.  Merchant,  Leith." 

The  pursuer  accepted  of  the  bii],  with  the  guaran- 
tee. When  the  first  instalment  became  due,  Forbes 
failed  to  pay.  The  pursuer  applied  to  Lord  Duf- 
fus.  At  sametime  he  used  diligence,  although  ia 
vain,  again  Forbes.  And,  thereafter,  he  brooght 
against  Lord  Duffus  an  action  for  the  two  first  instal- 
ments, with  expenses.  The  latter  pleaded  in  defence 
— That  the  representatives  of  Swanson  the  proper 
debtor,  and  Forbes  the  original  cautioner,  had  not 
been  called :  That  he  was  not  liable  under  the  gua- 
rantee, or  otherwise  ;  and  that  he  could  not  be  called 
to  pay  the  expenses  of  proceedings  which'  he  had 
never  sanctioned.  Lord  Medwyn  pronounced  this  in- 
terlocutor : 

'<  IIM  June  1831. — Having  beard  parties*  procurators  on  the 
preliminary  defence,  that  Swaiison*s  representatives,  and  Geoige 
Forbes,  have  not  been  called  as  parties'  defenders  in  this  ac* 
tion.  In  respect  of  the  terms  of  the  letter  of  guarantee  by  tbe 
defender.  Lord  Duffus,  of  tbe  sums  contained  in  the  bill  grant- 
ed by  Qtom  Forbes  to  tbe  pursuer,  and  that  tbe  pursuer  hans 
discussed  I^rbes  by  protest,  horning,  and  caption  on  the  said 
bill ;  repehi  said  preliminary  defence ;  and  in  respect  that  the 
defender  is  not  to  acquiesce  in  this  interlocutor,  finds  tbe  de- 
fender liable  to  the  pursuer  in  the  expense  of  this  discussion, 
and  remits  to  the  Auditor  to  tax  the  aoooont  thereof,  when 
lodged,  and  to  report.'* 

The  defender  reclaimed ;  but  the  Court  adhered. 

Second  Division. — ^Lord  Ordinary,  Medw3ni.— ^c/.  Dean  of 
FacuUVf  MarshalU-r^A>  Buchanan.— A.  Soody,  S.S.C,  and 
Hugh  M<  Queen,  W.S.,  Agents.  ^-MrFeiguson,  Clerk. 
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I5th  November  183 K 

No.  88. — John  Crawford,  Sutpender,  v.  Wiluah  Hodgb, 

Charger, 

Obligation— Receipt  for  Documents — Delivery— i7<rU,  that  a 

chargfi  iipo?t  a  decree  ordaining  to  deliver  up  certain  documents 

for  which  a  receipt  had  been  granted  promising  to  return  them 

on  d'niandj  could  not  be  resisted^on  the  ground  that  the  ciaim  which 

had  led  to  the  possession  o/ the  papers  by  the  charger  ufaS  satisfied, 

Wallace,  to  whom  Crawford  was  agent,  granted  to 
the  charger,  then  a  minor,  a  security  on  certain  sub- 
jects for  £120,  together  with  an  assignation  to  their 
fire  policy  and  to  the  titles.  The  property  was 
burned  in  January  1830.  The  charger  got  £106  as 
the  estimated  damage  from  the  Insurance  Office,  in 
the  view  of  e£Pecting  a  new  loan  for  the  purpose  of 
re-building ;  the  charger  gave  up  the  titles  to  tlie  sus- 
pender, on  a  receipt  by  the  clerk  of  the  latter,  as  fol- 
lows: 

'*  Paisley.  \5ih  June  1830 Borrowed  from  Mr  Hodge, 

writer,  titles  of  property  belonging  to  A.  WuUace,  sixteen  in 
number,  which  I  oblige  myself  to  return  on  demand.  For  Mr 
John  Crawford.     (Signed)     WitLiAM  Mnia." 

The  titles  were  not  returned  on  demand.  The 
charger  petitioned  the  SherifF,  who  repelled  the  de- 
fences, both  on  the  competency  and  on  the  merits, 
and  decerned  for  delivery,  4th  September  1830.  On 
the  10th,  before  the  interlocutor  had  become  final, 
the  suspender,  for  M^allace,  paid  the  balance  of  the 
charger  8  bond,  with  interest,  and  reclaimed  without 
success,  as  to  the  preliminary  defences  and  the  expen- 
ses. On  the  22d  of  October  1830,  Wallace  wrote  to 
Messrs  Hart  &  Hodge,  writers,  of  whom  the  latter 
was  the  charger,  the  following  letter : — 

"  As  you  may  have  the  idea  that  you  are  accountable  to  me 
for  the  title-deeds  of  my  property,  in  Bridge  Street  of  Pais- 
ley, which  were  assigned  to  Mr  Hodge,  in  security  of  the  sum 
of  ^130  Sterling,  for  which  he  lately  held  a  bond  over  the  pro- 
perty, and  which  were'  accordingly  deposited  with  him,  or  Mr 
Hart,  as  agent  for  his  behoof;  and  that  therefore,  to  enable 
you  to  fulfil  your  obligation  to  me,  it  is  incumbent  on  you  to 
force  re-delivery  of  them  from  Mr  John  Crawford,  writer,  to 
whom  you  some  time  ago  lent  them,  on  a  receipt  and  obligation 
to  return  them  on  demand,  I  beg  to  state,  that  they  were  so 
borrowed  by  Mr  Crawford  on  my  account;  that  it  is  my  desire 
they  shall  remain  with  him  as  my  agent,  or  with  such  other  per- 
son as  he  may  have  lent  them  to ;  and  I  accordingly,  hereby  free 
and  relieve  you  of  any  obligation  you  may  conceive  yourself 
under  to  return  them  tome.  The  full  amount  of  Mr  Hodge*s 
bond  and  interest  baying  been  paid,  conform  to  his  receipt  ajid 
discbarge  therefor,  neither  he  nor  Mr  Hnrt,  as  individuals,  nor 
you,  as  a  company,  having  any  lien  over  the  said  title  deeds,  there 
can  be  no  pretence  for  insisting  that  they  shall  be  returned." 

On  the  same  day,  the  suspender  wrote  to  them  as 
follows  : — 

"  I  beg  to  hand  you  the  enclosed  letter  from  Alexander  Wal- 
lace, and  with  reference  thereto,  I  beg  to  state,  that  aa  Mr 
Hodge*8  bond  has  been  paid,  and  he  therefore  can  have  no  far- 
tber  interest  in  the  title-deeds  of  Wallace's  property,  and  as  }'ou 
have  no  lien  or  hypothec  over  these  title^deuls,  either  as  indi- 
viduals, or  as  a  Company,  I  hold  that  the  deceniiture  of  the 
Sheriff  against  me,  to  return  these  titles-deeds,  bas  been  fully 
implemented,  and  cannot  now  be  enforced,  except  so  far  as  re- 
gards the  expenses  of  process.  These  expenses,  however,  the 
bearer  will  pay  you  on  getting  a  simple  receipt  therefor.  Should 
you,  notwithstanding,  extract  the  decree,  either  as  respects  the 
title-deeds  or  expenses,  or  both,  it  will  fall  to  be  at  your  own 
expense  ;  and  should  I  receive  any  charge  on  that  decree,  I  con- 
sider it  will  be  my  duty  to  suspend  the  same,  on  the  ground 
above  stated." 


And  on  the  Ist  of  November  thereafter,  he  again  wrote: 

"  I  now  Bjgain  offer  you  payment  of  the  expenses  decerned  for 
against  me,  in  the  process  at  your  instance.  Give  me  a  simple 
receipt  for  the  amount;  your  doing  so  cannot  prejudice  any 
claim  you  may  suppose  you  have  for  Wallace's  titles.  After 
this  second  offer,  if  you  extract  the  decree,  it  must  be  at  your 
own  expense.*' 

The  charger,  nevertheless,  extracted  decree,  and 
used  diligence  for  recovery  of  the  titles.  The  suspen- 
der pleaded — That  he  had  substantially  implemented 
the  Sheriff's  decree,  in  so  far  as  the  charger  had  any 
interest.  And  that  the  charger  had  acted  unwarrant- 
ably in  givinff  a  charge,  inasmuch  as  the  debt  had 
been  paid,  and  payment  of  the  expenses  was  offered. 
The  charger  pleaded — That  he  was  entitled  to  impie- 
ment  of  the  clear  and  liquid  obligation  to  restore  the 
deeds  on  demand,  and  was  otherwise  entitled  to  have 
delivery:  That  an  allegation  of  satisfaction  in  other 
capacities  was  irrelevant,  as  between  law  agents  acting 
professionally  ;  and  that  the  suspender  was,  by  acqui- 
escence in  the  Sheriff's  judgment,  barred  from  discus- 
sing the  effect  of  his  own  obligation. 

"  The  Lord  Ordinary  (14th  June  1831,)  having  considered 
the  closed  record,  and  heard  counsel  thereon,  finds  the  letters 
and  charge  orderly  proceeded,  and  decerns';  finds  the  suspender 
liable  in  expenses  ;  allows  an  account  thereof  to  be  given  in,  and 
when  lodged,  remits  the  same  to  the  Auditor  of  Court  to  tax, 
and  report." 

The  suspender  reclaimed;  but  the  Court  refused 
the  note. 

Second  Division.— Lord   Ordinary,   Mackenzie Act.  Mait- 

hmd.-^-yilt.  Dean  of  Faculty  (  Hope).  A  M'Neill ;  Rod.   Mac- 

Kenzie,  W.S.,&  Alexander  Nairn,  W.E.,  Agents Mr  Thorn- 

son,  Clerk. 


\6lh  November  1831. 

No.  39. — W.  &  A.  Scott,  Suspenders,  v.  ANDajsw  Olivea, 

Charger, 

Burgh  of  Barony— Poinding— Sale— Judge  Ordinary— /r<;i</, 
that  the  bailies  of  a  burgh  of  barony  intlependent  of  the  superior, 
are  competent,  as  Judges  Ordinary,  to  receive  rejiorts  of  poind- 
ing,  and  grant  warrants  of  sale  thereon. 

In  July  1828,  the  suspenders  presented  asummarr 
petition  against  the  respondent  to  the  Sheriff  of  Rox- 
burgh, who  dismissed  it,  with  expenses.  On  the  7th 
of  February  182U,  three  arrestmenU  were  used  in 
their  hands  by  creditors  of  Oliver,  Thereafter,  the 
latter  obtained  and  extracted  his  final  decree  for  ex- 
penses^^sharged  the  suspenders  for  payment  on  the 
29th  of  July  1829— and  arrested  in  the  hands  of  John 
Oliver  on  the  30th.  The  suspenders  brought  a  mul- 
tiplepoinding  regarding  a  different  fund,  13th  August 
1829.  On  the  15th,  the  charger  poinded  the  effects 
of  William  Scott,  in  Hawick,  for  the  above  expenses 
under  the  Sheriff's  decree,  and  reported  his  poinding 
to  the  Bailies  of  Hawick,  a  burgh  of  barony,  who 
granted  warrant  for  a  sale  which  the  respondent  ad- 
vertised for  the  24th.  The  suspenders  consigned  the 
amount  of  the  debt  charged  for  in  the  hands  of  tlie 
Sheriff-Clerk,  7th  September  l«ii9,  and  brought  a 
suspension  and  interdict  of  the  warrant  of  sale,  plead- 
ing, inter  alia,  the  incompetency  and  informality  of 
the  poinding  and  warrant,  and,  in  particular,  the  in- 
competency of  the  Bailies  to  receive  tlie  report  of 
the  one,  or  grant  the  other.    The  respondent  pleaded 
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the    reverse,    and   contended    that    the    suspenders 
ought  to  have  consigned  in  the  hands  of  the  Bailies. 

Tbe  Lord  Ordinary  (8th  March  1831,)  having  heard  parties* 
prooiirators,  and  thereafter  con^dered  the  closed  record,  and 
whole  process,  repels  the  reasons  of  suspension,  finds  the  letters 
orderly  proceeded,  and  decerns :  Finds  the  complainers  liable 
to  the  respondent  in  expenses ;  of  which  appoints  an  account  to 
be  fn'ven  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the 
same,  and  report. — ^oie — It  is  clear,  that  in  truth  there  was  no 
need  of  suspending ;  and  it  seems  to  the  Lord  Ordinary,  that 
tbe  suspenders,  if  they  had  any  fears,  might  have  been  satisfied 
without  plunging  into  litigation." 

The  suspenders  reclaimed,  mainly  contending,  That 
the  Bailies  were  not  Judges  ordinary  in  the  sense 
intended  by  the  sequestraliou  statute;  and  that,  while 
tbe  Act  of  Sederunt,  1754,  provided  for  the  reporting 
ef  all  poindings  to  the  Sheriff-depute,  the  addition  of 
"  other  Judge  ordinary"  in  the  statute,  could  only 
mean  the  other  Judge  oy  whom  the  decree  had  been 
given.  They  added,  that  a  declarator  then  depended 
between  the  charger  and  the  notaries  of  Hawick,  in 
which  the  question  of  the  independence  of  the  burgh 
upon  the  superior,  was  started.     At  advising, 

The  Lfrrd  Justice- Clerk  wished  no  further  argument  as  the  case 
stood  Had  a  declarator  as  to  the  very  question  been  in  depen- 
dence, he  would  have  paused.  But  the  depending  declarator 
wasof  a  very  limited  nature,  and  formed  no  reason  for  delay. 
There  appeared  to  be  no  doubt  especially  when  attending  to  the 
decision  of  the  Court  in  1807,  that  the  burgh  of  Hawick  was 
entirely  independent  of  the  superior ;  and  that  the  Magistrates 
wre  Judges  ordinary,  who  could  grant  poindings,  and  could 
surely  therefore  judge  in  them.  I'he  objections  to  the  regula- 
rity of  the  proceedings  should  be  repelled. 

Lord  Cringletie  would  give  full  expenses. 

The  Court  refused  the  note,  with  expenses. 

Authorities  for  Suspenders. — ^20  Geo  II.  c.  43.  Kilmar- 
nock, Jurie  18,  1771;  M.  7685.  Paisley,  November  30, 
1790 ;  M.  7687.  Greenock,  May  27,  1 794 ;  M.  77 1 4.  Drum- 
lanrig  p.  Bailies  of  Hawick,  Janu»iry  15,  1624;  M.  2509.  Scott, 
16th  July  1629;  M.  6899.  Thomson's  Statutes,  VII.  661  ; 
A'lll.  617  ;  IX.  341-a     Acts  of  Sedcnint,  May  1748. 

Charger's  Authorities.— Bank.  Stat.  §  4.  Ersk.  I.  2,  15  ; 
4,  20,  30.  Graham,  27th  February  1807  ;  M.  voce  Jurisdiction. 
App.  No.  XV.  and  F.  C.  Magistrates  of  Paisley, , November 
30, 1790;  M.  7687. 

Second  Division. — Lord  Ordinary,  IMackenzic. — ^ci,  Ruther- 

furd.  Or.  Bell Alt.  Dean  of  Faculty  (Hope),  AVilson.— AVil- 

Uam  Duncan,  Jun.,  and  John  Pattison,  Jun.  Agents. 

17 tk  November  1831. 

No.  40. — George  Taylor,  Pursiter,  p.  Janet  Binnis,  his 

Wife,  Defender. 

Hn^hand  and  "Wife — Principal  and  Agent — Aliment — Expen- 
ses^/n  an  action  ef  divorce  at  a  hutband^t  insiancet  an  interim 
turn  to  occounl  of  ententes  awarded  to  the  defetidcr^s  agents  fre'- 
fore  their  accounts  were  taxed^^ Opinion  expressedt  that  the  wife  s 
a^ffit  is  entitled  to  have  his  accounts  taxed  as  between  agent  and 
client,  butstiU  as  an  agent  not  acting  tmder  special  instructions. 

Pending  this  action  of  divorce  at  Taylor's  instance 
Rf^inst  his  wife,  the  Lord  Ordinary,  upon  a  claim  at 
th6  wife*s  instance  for  interim -aliment,  and  for  a  sum 
to  account  of  expenses,  pronounced  tbe  following  in- 
terlocutors :•— 

"  The  Lord  Ordinary  (2d  July  1831.)  decerns  in  the  mean, 
time  against  the  pursuer  for  payment  to  the  defender  of  a  weekly 
sIi.T)ent  of  one  guinea  per  week,  from  the  iirst  day  of  this  month, 
whm  the  former  decreet  for  aliment  expired,  and  to  continue 
uwtil  the  third  seienmt  day  in  November  next  by  weekly  pay- 
saents:    Allows  intcrim-decrcct  to  be  extracted  for  paynicnt 


thereof  accordingly,  and  if  said  aliment  is  not  regularly  paid, 
decerns  also  for  expense  of  extract.'* 

**  The  Lord  Ordinary  (7th  July  1831,)  having  heard  the  coun- 
sel for  the  parties  on  tbe  defender's  claim  for  a  farther  sum  to 
be  paid  to  her  to  account  of  expenses,  and  having  heard  the 
auditor's  report  upon  the  amount  of  the  sum  now  to  be  paid  to 
her.  Decerns  against  the  pursuer  for  payment  of  the  sum  of 
i840  Sterling,  to  account  of  said  expenses  in  the  meantime,  to 
be  paid  to  James  Oreig  and  Charles  Morton,  W.S.,  the  agents 
for  the  defender  in  this  process,  and  allows  an  interim-decreet 
to  go  out  and  be  extracted  at  their  instance  for  payment  of  said 
sum  accordingly  ;  and  if  the  same  is  not  paid  within  three  weeks, 
decerns  also  for  expense  of  extract,** 

Taylor  reclaimed,  and  before  tlie  note  was  advised, 
a  correspondence  ensued  between  the  agents  for  the 
parties,  in  which  the  pursuer's  agents  insisted  that 
the  aliment  awarded  far  exceeded  the  pursuer's  means, 
of  which  they  produced  a  vidimus  ;  and  that  the  defen- 
der's agents  were  bound,  before  this  further  sum  (£50 
had  been  previously  awarded,)  could  be  allowed  to  ac- 
count of  her  expenses  of  process,  to  furnish  them  (the 
pursuer's  agents)  with  a  full  copy  of  their  accounts, 
and  to  submit  them  to  the  auditor  for  taxation,  upon 
the  principle  of  the  pursuer*s  liability  for  the  expenses 
of  useful  and  necessary  proceedings  only.  The  dc- 
fender*s  agents,  on  the  other  hand,  maintained,  That 
the  aliment  was  moderate ;  and  that  their  account  of 
expenses  could  only  be  taxed  as  between  client  and 
agent.  Skene,  in  support  of  the  reclaimer,  maintain- 
ed, That  the  defender's  agents  were  bound  to  submit 
to  a  more  strict  principle  of  taxation  than  as  between 
agent  and  client :  That  in  these  cases,  the  auditor 
could  only  sustain  such  expenses  as  were  justly  and 
rightly  expended ;  and  in  tnat  view,  the  pursuer,  if  he 
had  been  furnished  with  a  full  copy  of  the  accounts, 
would  have  been  able  to  cut  down  the  claim  below 
£40,  the  sum  awarded. 

Lord  Gillies  observed,  that  the  principle  of  taxation  in  the 
present  and  similar  cases  was  as  between  agent  and  client,  with 
an  important  qualification,  however,  that  the  agent  was  to  be 
considered  as  acting  without  special  instructions,  and  therefore 
under  strict  responsibility  for  the  justness  and  reasonableness  or 
his  procedure. 

The  other  Judges  concurred ;  and  the  Court  ad- 
hered. "V 

First  Division. — Lord  Ordinary,  Newton. — jfcf.  Skene, 
Macallan. — ^it.  Cuninghame,  Milne. — Ainslie  and  Macallan, 
W.S.,  and  Greig  &  Morton,  W.S.,  AgenU.— D.  Clerk. 

I7th  November  1831. 

No.  41.^— John  Pender,  Suspender^  v.  Johk  FERGtrsoN  and 

Othehs,  Jiei]>ondents, 

Suspension  and  Interdict — Trust — Sv^e-x^Three  brothers  having 
conveyed  their  whole  property  to  trustee;  with  a  power  of  saUf 
for  paymettt  of  a  composition  on  their  debts  i  and  the  trustee* 
having  realized  the  funds  of  two  of  the  debtors,  and  advertised  a 
sale  of  the  property  belonging  to  the  third  j  and  he  having  pre- 
sented  a  bill  of  suspension  and  interdict  against  the  sale,  on  the 
grounds  that  the  sum  already  realized  was  greater  than  the  com" 
position;  and  that  the  tru^ees,  though  often  requeued,,  had  never 
furnished  the  suspender  with  a  state  of  their  itUromissions, — Bid 
of  suijtension  passed,  and  interdict  granted. 

The  suspender  having  become  security  for  several 
obligations  by  his  brothers,  Robert  and  James  Pender, 
which  they  were  unable  to  meet,  was  under  the  ne« 
ces^^ity  of  calling,  along  with  them,  a  meeting  of  their 
creditorsi  and  a  composition  of  lOs.  in  the  poand 


no 


THE  SCOTTISH  JURIST. 


[Not. 


being  ftoeepled*  thej  eonveyed,  under  a  tni«l^eed 
execnted  15th  October  1828,  to  the  respondents,  as 
trustees,  their  whole  property,  including  some  heritable 
subjects  belonging  to  the  suspender,  for  parment  of 
the  composition,  expenses  of  trust,  &c.,  and  with  power 
to  the  trustees,  for  that  purpose,  to  sell  and  convert 
the  whole  estate  into  cash,  when  and  in  the  nuinner 
they  should  think  fit.  The  respondeate  proceeded  to 
execute  the  trust,  and  agreed  to  dispose,  in  the  first 
place,  of  R  obert  and  James  Pender's  property,  who  were 
the  original  and  more  onerous  debtors.  After  the 
sale  of  their  effects,  the  respondents  proceeded  to  ad- 
vertise for  sate,  on  the  7th  October  1 829,  the  suspender's 
heritable  subjects,  but  before  the  sale  could  take  place, 
the  suspender,  5th  October  1829,  presented  a  bill  of  sus- 
pension and  interdict,  on  the  grounds  that  the  proceeds 
of  the  two  sales  of  his  brothers*  effects  were  sufficient  to 
pay  the  stipulated  composition,  £634, 1 . 5.,  and  the  other 
lawful  expenses  under  the  trust,  and  that  the  respon- 
dents had  not  furnished  the  suspender  with  any  state  of 
their  accounts  Or  intromissions  under  the  trust.  This 
bill  was  answered,  and  refused  by  Lord  Moncrieff,  5th 
July  18^1,  who  granted  time  for  presenting  a  second 
bill,  which  was  sisted,  15th  July  1831,  by  Lord  Gil- 
lies, and  interdict  granted  in  the  meantime.  In  this 
bill,  the  suspender  complained,  inter  alia^  That  the 
respondents  bad  not  ereu  yet  furnished  him  with 
any  articulate  statement  of  their  intromissions: 
That  they  had  grossly  mismanaged  the  trust-funds, 
and  inToired  the  trust  in  unnecessary  expenses :  Tliat 
by  a  general  state,  furnished  in  October  1 830,  which 
was  not  accompanied  by  a  single  voucher,  the  respon- 
dents admitted  having  already  sold  property  under 
the  trust  to  the  amount  of  £1320 :  That  in  the  debts 
reared  up  against  the  trust  in  that  state,  was  a  sum 
of  £200  of  law  expenses,  which  had  never  been  audit- 
ed, and  manv  sums  were  omitted  which  must  have 
been  received.  In  their  answers,  the  respondents  de- 
nied that  they  had  mismatiaged  the  estate,  and  averred 
that  their  delay  in  rendering  a  full  statement  of 
their  intromissions  had  arisen  from  the  difficulties  that 
had  been  encountered  in  settling  the  claims  of  pre- 
ferable and  non-acoeding  creditors;  and  they  also 
maintained,  that  by  the  absolute  terms  of  the  trust- 
deed,  they  were  empowered  to  sell  the  suspender's 
property  at  any  time,  and  the  delay  had  proceeded 
from  indulgence  to  him  :  That  his  objections  to  their 
accounts  and  intromissions  would  still  be  open  to 
him  at  the  winding  up  of  the  trust-affairs;  aiid  that  IP 
the  bill  were  now  passed  and  interdict  g^nted,  when 
there  was  still  £350  of  the  composition  unprovided 
for,  and  when  the  oomplainer  had  not  instructed,  by 
any  documents  or  competent  evidence,  his  allegations, 
it  would  amount  to  an  entire  supersedere  of  the  trust- 
management.  Before  the  bill  was  advised,  the  re- 
spondents produced  a  state  of  the  proceeds  of  the 
two  sales,  and  deductions  from  them,  subscribed  by 
Robert  and  James  Pender. 

The  Lord  Ordinary,  28th  September  183  f,  refused 
the  bill,  with  expenses ;  and  the  suspender  having  re- 
claimed against  this,  and  the  previous  interlocutor  of 
5th  July  1831, 

Lard  OUKeM  thought  the  eomplafner  was  entitled  to  have  the 
bQl  psssed.    The  state  and  doequet  Isst  piodoced,  and  only  pto- 


dooed  a  year  after  the  previous  scoount,  he  could  not  altogetber 
utiderBtand.  One  thing  in  ft  was  rather  extnoniinary — £\2 
was  charged  for  reaping  the  crop  of  1828^  wUch,  when  sold,  on- 
ly brought  ^618^  lOt. 

Lord  Aa^fTfly—^The  titeteeS  proceeded  moat  propcrljr  to  aeU 
the  estates  of  the  principal  debtors  in  the  £rrt  place.  But  after 
they  had  brought  these  estates  to  sale,  they  were  bound,  in  jus- 
tiee  to  the  suspender,  to  have  saade  op  a  sadsfortory  atate  of 
their  mtrooBtssions,  and  riiewn  him,  on  fiib  and  resBSmibLe  grounds, 
the  neeeflaity  of  bringing  more  of  the  trust'estate  to  aaJe.  But 
instead  of  doing  this,  they  put  bin  off  with  eXcoaea,  and  no 
safficient  aeeooni  of  their  proceedings  is  tendered  till  after  the 
second  bill  of  suspension.  And  really,  I  must  confess,  I  oBB*t 
understand  even  this  last  docqueted  state,  which  was  so  lately 
produced.  Whatever  mav  be  the  terms  of  the  trust-deed  with 
regnrd  to  the  poWet  of  tale,  this  Court  hte  a  right  of  contioid  ; 
and  I  think  it  ought  to  be  etelvised  in  this  instance. 

Lord  Craigie  disapproved  of  the  coiSiuct  of  tfite  troSteea' 
agent  Fbr  three  years  he  had  been  managing  the  estate,  and 
incurring  expenses,  and  litigating  without  rendering  anything 
like  a  proper  account.  He  even  appeared  to  have  been  keeping 
money  belonging  to  the  trust  in  his  nanda  until  it  Was  extorted 
under  the  diligence  of  the  Uwful  crediton.  The  Colirt  seem- 
ed almost  ealled  tfpM  to  appoint  a  factor. 

Lord  GiiUes  eonemrediii  thinking  the  bill  should  be  passed, 
but  could  not  go  So  far  as  Lord  Cmigie.  It  must  not  be  over- 
looked, that  this  was  from  the  first  a  bankrupt  estste. 

The  Court  then  altered  the  interloOtatora  of  the 
Lords  Ordinary,  isild  remitted  to  the  Lord  Ordinary 
on  the  bilU  to  pass  the  bill^  and  coutidued  the  inter- 
dict. 

first  Division. — ^Lords  OtHrmy,  Monetaff  and  Newton.—- 
jfct,  Cttninehame. — Alt,  Houston. — A.  P.  Henderson,  and 
RobiertBuni,  Agents H.  Clerk. 

17lA  November  1851. 

No.  43.— JORN  CLAatsofr,  Sytpe^^thr,  a.  PUtL»  Ball 
9l  MANOAToar,  MtspomdeiUt, 

Process — Suspension — Chai^ge— Execution — Error—  fThere  a 
iUifienaion  was  brought  of  a  charge  on  the  graurutof  an  erroir  in 
the  date  of  the  copy  of  service,  and  a  reduction  brought  three 
yeart  after  the  dale  f^the  tutpennon,  and  MomOtme  after  Ike  re- 
cord in  the  sutpenMion  wom  doted — Sutpemion  Misted,  and  remii^ 
led  to  the  reduction. 

This  Was  a  suspension,  presented  by  Clarlcson  in  An* 
gnst  1829,  of  a  charge  npon  a  bill,  inter  aHat  on  the 
ground  that  the  copy  of  the  charge  serred  upon  the 
complainer  was  ill^gd  and  erroneous,  in  respect  the 
letters  of  horning  were  said  in  the  copy-charge  to  be 
dated  the  27th  day  of  July,  and  si^eted  the  Sd  day 
of  August  1829,  and  the  charge  was  said  to  be  given 
within  six  days  from  and  after  the  5th  day  of  July 
1829,  being  twenty-two  davs  preiriona  to  the  dar 
when  the  warrant  for  a  <»arge  could  be  granteo. 
Ansirered  —  The  messenger's  exeeotion,  which  is 
not  challenged,  and  must  therefore  be  presumed  tu 
be  correct,  Dears  that  the  charge  was  given  on  the 
5th  of  August  1829,  and  the  slight  error  in  the  copy 
produced,  of  the  Word  Juljf  beine  Written  in  place  of 
AufTttsty  is  quite  apparent  and  pslpable,  and  could  not 
mislead,  as  the  date,  both  of  the  letters  of  homing  and 
of  the  sig^eting,  is  inserted  in  a  previoils  part  of  the 
copy,  and  is  correct.  The  Lord  Ordinary,  21  St  May 
1831,  repelled  the  reasoni  of  suspensibn,  frc  The 
suspender  having  reclaimed,  it  was  stated,  at  hdvising, 
that  he  had  also  raised  a  reduction ;  and  that,  at  idi 
events,  he  was  entitled  to  have  this  case  remitted  to 
the  redaction. 
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lAffd  Pft^Ugkt  ODwrrodf  tfast  wImk  tb6  MMQtloii  fCftfivwd  by 
the  iDCMenger  wti  eg  iheie  correct,  the  Court  ootild  not  Huten 
to  a  saspeiiflioii  on  tilcn  a  ground  as  the  present,  unless  a  redue- 
tioQ  was  also  brought,  tlie  suspension  here  is  brought  in  1 829 ; 
the  record  doeed  in  1880,  and  the  reduction  raised  only  in  1881. 
Was  it  possible  to  sonction  such  delay  in  a  necessary  step  of 
procedure?  But  eren  waiving  tlds  olijection,  it  was  extremely 
doubciul  if  so  narrow  a  ground  of  suspension  ought  to  lie  siis- 
tsined.  It  was  impoasible  to  say  that  the  Suspender  eoOld  be 
seriously  misled  by  the  cbargeb 

Lord  Bmi^rm^  concurred  in  apprehending  the  most  serious 
coDflequencee  from  sustaining  sttch  slight  clerical  errors  as  these. 
It  oogfat  to  be  kept  in  view,  that  a  messenger  was  a  public  o4B. 
cer  appointed  for  the  dischasge  of  particular  duties,  and  the  pub- 
lie  were  by  law  oMiged  to  employ  them,  however  deficient  they 
might  be.  Their  assistance  is  requiTed  in  certain  acts,  on  which 
depend  the  moat  vahiable  land-rights  of  the  country ;  and  if,  Ibr 
insfeuioe^  adiudications  founded  upon  diHgenee  executed  by  these 
persons,  and  from  which  flow  the  titles  of  many  valuable  etitates 
sre,  sfter  a  lapse  perhaps  of  many  years,  to  be  challenged  and 
set  aside  on  such  grounds,  the  injury  to  numerous  bima  fide 
proprietors  must  be  great  indeed.  The  suspender  was  also 
bound  to  have  brought  his  reduction  immediatdy. 

Lord  OUUet  rather  was  disposed  to  dissent  iVom  tbe  previous 
ophiions,  and  to  believe,  that  considerable  mischief  might  accrue 
iroBi  sanctioning  irregularities  in  the  execution  of  diligence.  He 
thoagbt  the  Court  hsA  already  gone  fiir  enough  on  that  side;  and 
it  was  quite  apparent,  that  parties  were  curious  to  know  how 
£ff  the  Court  would  actually  go  in  tolerating  their  blunders. 
And,  even  in  the  case  of  adjudications,  suppose  the  schedule 
served  upon  the  debtor  referred  to  totally  different  subjects  from 
those  intended  to  be  adju<|ged.  Would  sttch  a  service  be  suffi- 
cient? Why,  then,  was  the  schedule  left  at  all?  It  would  be 
necessary  to  determine  how  far  the  Court  was  to  go. 

The  Court,  after  some  hesitation,  sisted  the  suspen* 
sion,  and  remitted  it  to  the  relative  aciioo  of  reduction 
betwixt  the  aanae  parties. 

First  Division. — Lord  Ordinary,  Newton. — Act.  Dean  of  Fa- 
culty (Hope),  Cuninghame.— ^^.  Skene,  Wilson.— J.  G.  Barr, 

S.S.C.,and  Thomas  BailTie,  S.S.C.,  Agents Sir  W.  Scott, 

Qerk. 


\lth  November  1831. 

No.  4a.— WiixiAM  Dick,  Purner,  «.  Tayloa's  TausTEXs, 

D^enderh 

Lifldloriland  Tenant— Sub- Lease  ^Eviction — Damage— TAe 
tnuieet  ^  a  tenant  holding  under  tA^hUe  warrandicef  havings 

'  without  warrandieet  tubtet  the  farm  to  the  teeond  ton  of  the  trtts^ 
l«r,  tpho  $mbaetU'to  a  third  party  f  andthejkrm  having  been 
evicted  a  year  btfore  the  ith  of  the  tnbtaek — Heid,  that,  under 
an  ohi^ation  by  the  trusteea  to  approprinte  "  proportionally  to 
the  behoof  of  the  sub'4enant  effeiring  to  hit  pottetiion,**  whatever 
damage  they  might  recover  from  the  repretentativet  ^  the  land- 
lord,  they  were  bound  to  pay  him,  out  of  what  they  recovered,  qll 
lots  end  damage  which  he  could  inttruct  that  he  had  sustained  by 
removal  a  year  before  his  ish,  over  and  above  the  sub-rent  and 
other  preMationt  to  which  he  was  by  the  sub-4ach  obliged. 

In  1826)  John  Taylor,  tenant  of  Castle  and  other 
farms  under  die  Duke  of  Queensberr  y,  executed  afamil  y 
settlement  in  the  form  of  a  trust-deed,  whereby  all  his 
children  got  equal  provisions,  and  it  vras  provided  as 
follows  :— 

"  ,As  I  wish  and  declare  my  said  son  Ro'bcrt  Taylor,  to  be  tic. 
coasted,  and  be  is  hereby  accounted  successor  and  heir  to  my  dif- 
ftrent  lewea,  and  possessing  tenant  and  manager;  at  their  exfH. 
mton  I  hereby  grant  power  to  my  said  trustees  to  agrre  with  him 
as  a  sub-tenant  for  a  fixed  rent,  for  these  ianns,  if  they  shall 
judge  it  preferable  to  continuing  them  under  his  management** 

John  Taylor  died  before  1810 ;  and  in  that  year,  liis 
trofttees  tooH  from  the  Duke,  a  kase  of  Cikatle  and 
other  farmsy  for  19  years,  with  poWer  to  subset,  and 


absolute  Warrandiee.  In  181 4>  a  year  after  the  •chal- 
lenge of  the  Queensberry  leases  by  the  Duke  of  Bpc- 
cleuch,  as  heir  of  entail,  they  subdet  part  of  the  sub- 
jects  to  Robert  Taylor,. the  second  son,  who  had  gut 
into  difficulties,  and  of  whom  Dick  was  a  creditor.  The 
missives  contained,  inter  cdia^  the  following  clauses :— > 

*'  That  you  shall  accept  of  the  stock  and  crop,  at  the  valuation 
put  thereon  by  William  Pagan  and  Thomas  Barker,  Robert 
Siimond  and  James  Otto,  and  that  yoa  shall  accept  of  the  im- 
plements of  husbandry  at  such  a  valuation  as  shall  be  put  tbere- 
oii  by  persons  to  be  appointed  by  Us.  And  which  value  you 
shidl  re-deliver  to  us  at  the  expiry  of  this  lease,  we  giving  you 
credit  for  any  overplus  value,  if  it  shall  so  happen  to  exist  at 
the  period  of  re-delivery.  You  shall  also  pay  to  us  the  sum  of 
one  hundred  and  eighty  pounds  annually  from  the  proceeds,  and 
also  the  assessed  taxes,  we  paying  the  income  tax ;  you  are  to 
accept  of  this  tack  in  lieu  of  the  provisions  made  for  you  by 
your  said  father's  settlement,**  &c  <*  And  it  is  hereby  de- 
cUned,  that  if  the  Diike  Of  Buccleuch  Imd  Queensberry  shall 
succeed  in  reducing  the  original  lease,  that  we  and  the  other 
trustees  are  bound  only  during  the  validity  of  said  lease.  But 
in  such  event,  the  damages  that  may  be  recovered  from  the  exe- 
cutors of  the  late  l)uke  of  Queensberry  shall  be  proportionably 
appropriated  to  your  behoof,  effeiring  to.  your  postetsion ;  and 
you  shall  generally,  in  all  respects,  conform  yourself  to  the  sti- 
puhitions  contained  in  the  original  tack  by  tlae  Didce  of  Queena* 
berry  to  your  late  father,  except  as  to  payment  of  the  proprie- 
tor's rent.** 

In  November  1814,  R.  Taylor  assigned  the  lease  to 
his  creditors — and  in  December,  they  assigned  it  to 
the  pursuer,  under  tlie  nine  year's  lease,  with  the  pro* 
viaioD  on  his  party 

*'  That  I  shall  aoeept  of  the  stock  and  crop,  implements  of 
husbandry,  &e.  at  the  valuation  lately  put  thereon  by  William 
Pagan  aiid  others,  and  which  vSlue  I  shall  re-deliver  at  the  ex« 
piry  of  the  period  of  this  oilbr,  you  giving  roe  credit  for  any 
overplus  value,  if  it  shall  so  happen  to  exist  at  the  period  of 
re-delivery." 

The  pursuer  entered  to  possession,  and  was  ac- 
knowledged by  the  defenders,  who  were  aware  of  the 
deliverv  of  the  stock  and  crop  to  him.  In  December 
1821,  the  principal  lease  was  reduced,  and  the  pursuer 
was  removed  at  Wbitsundav  1822,  a  year  before  the 
expiry  of  his  last  lease.  1  he  sale  of  the  crop,  &C.9 
which  had  been  valued  in  18H  at  £764,  brought  only 
£393.  The  defenders  brought  an  action  against  the 
pursuer  for  the  balance,  which  was  advocated  ob  eon' 
iingentiam  ;  and  they  obtained,  in  another  action,  an 
interim-decree  against  the  Queensberry  executors,  for 
£3073,  5.  2.  damnges,  under  the  report  of  valuatorsy 
reserving  to  the  said  defenders  their  relief  of  all  sunu 
which  may  be  fonnd  due  by  them  to  their  sub-tenants. 
In  January  1827,  the  pursuer  brought  against  the  de- 
fenders his  action  of  damages  for  eviction  and  re- 
moval a  year  before  the  ish  of  his  sabtack,  resting  it 
on  the  supposed  absolute  warrandice  in  the  sub-tack^ 
and  pleading  as  follows: — 1.  Hy  the  missives  betwixt 
Uobert  TavTor  and  the  defenders.  Robert  Taylor  waa 
empowered  to  assign  his  lease,  or  subset  the  farm.— 
1 1.  The  transaction  was  an  onerous  one,  and  implied 
warrandice  on  the  part  of  tlie  defenders,  even  if  it  had 
not  been  expressed  as  it  is,  but  by  the  express  terms 
of  the  agreement,  the  defenders  are  liable  to  the  pur- 
suer in  damages,  in  consequence  of  the  reduction  of 
his  lease. — III.  The  defenders  ratified  and  homolo- 
gated the  assifi^natioii  bv  Robert  Taylor  to  his  credi- 
torsi  and  the  lease  hy  them  to  the  pursuer ;  and  there- 
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fore  he,  as  coming  in  place  of  Robert  Taylor,  i»  entitled 
to  reparation  for  the  loss  he  has  sustained  in  conse- 
quence of  his  eviction  from  the  farm  one  year  before 
the  natural  expiry  of  his  lease. — IV.  Hy  the  special 
warrandice  of  the  defenders,  the  pursuer  is  entitled 
to  a  seventh  share  of  the  damages  which  they  may  re- 
cover for  the  loss  of  the  farm  in  question,  and  also  to 
the  difference  between  the  value  of  the  stock  and  crop 
in  1822  and  1823,  and  to  an  allowance  for  tenants' 
profit  for  one  year,  ending  at  WhiUunday  1823. — V. 
The  pursuer  was  not  bound  to  deliver  the  ipsa  cor- 
pora  of  the  stock  and  crop  at  the  expiry  of  the  lease, 
but  only  to  account  in  money  for  their  value,  and 
make  up  to  the  defenders,  or  recei%'e  from  them  the 
difference,  as  the  case  might  be. — VI.  The  pursuer 
has  not  admitted  that  the  stock  and  crop  were  steel- 
bow,  or  in  any  way  or  manner  barred  himself  from 
claiming  the  various  sums  condescended  on,  or  from 
urging  any  of  the  pleas  before  stated  ;  and  the  defend- 
ers' averments  are  irrelevant,  both  on  this  and  all  the 
other  points  in  the  cause. 

The  defenders  pleaded — I.  As  the  pursuer  did  not 
stipulate  for  any  damage,  in  the  event  of  a  reduction, 
and  as  his  sub-tack  contains  no  obligation  to  pay 
damage,  he  cannot  now  claim  damage  to  any  extent, 
more  especially  as  he  is  not  in  tliefuU  right  of  Robert 
Taylor's  sub-tack. — 11.  The  original  sub-tack  to 
Rt>bert  Taylor,  did  not,  from  the  nature  of  the  trans- 
action, imply  any  warrandice  against  the  defenders 
as  the  granters ;  or  at  least  the  warrandice  could  only 
ext«nd  to  the  sum  which  might  be  actually  recovered 
by  the  defenders  from  the  Qoeensberry  executors,  on 
account  of  the  loss  of  the  lands  beyond  the  stipulated 
aub-rent — III.  Supposing,  therefore,  the  pursuer  had 
been  in  the  full  right  of  Robert  Taylor's  sub-lease, 
he  could  not  have  claimed  any  thing  more  in  name  of 
damages,  than  would  have  been  due  to  Robert  Taylor 
himself,  seeing  that  the  defenders  have  done  nothing 
to  alter  the  terms  of  the  original  sub-lease  to  Robert 
Taylor,  which  is  still  obligatory  on  the  pursuer. — IV. 
But  as  the  defenders  have  not  recovered  any  sum  from 
the  Queensberry  executors,  beyond  the  sub-rent  pay- 
able by  Robert  Taylor,  and  the  benefits,  &c.  reserved 
by  him,  to  which  thoy  had  onerously  acquired  right, 
there  can  be  nothing  due  in  name  of  damages  to  the 
pursuer. — V.  In  particular,  the  pursner  is  not  entitled 
to  any  damage  on  account  of  alleged  loss  by  the  sale 
of  the  stock,  crop,  and  implements  of  husbandry,  at 
Whitsunday  1822,  or  for  tenants'  profits,  as  from  that 
term  to  Whitsunday  18*23,  in  respect,  1st,  That  the 
pursuer  was  bound  to  have  delivered  the  ima  corpora 
of  the  above  articles  to  the  defenders  at  Whitsnnday 
lS)i'2,  under  the  clause  in  the  original  sub-lease;  and 
2dli/y  Although  the  sub-tack  to  Robert  Taylor  pro- 
vided for  a  reduction,  it  dues  not  stipulate  for  any 
such  damage,  but  virtually  excluded  the  claim  by 
specifying  the  actual  extent  of  damages,  in  the  event 
of  a  reduction. — VI.  If  the  pursner  had  had  a  claim 
for  any  sum  of  damages,  the  defenders  would  have 
b^en  entitled  to  deduction  therefrom,  of  the  compen- 
satoiy  claims  condescended  on  by  them. 

"  The  Lord  Ordinary  (19/A  Juit/  1828,)  had  advised  this 
rauAe  before  he  became  aware  that  the  parties  bad  not  declared 
themselvei  ready  to  close  the  record,  and  that  of  course  he  had 


'  not  made  avizandum  with  the  cause.     However,  not  wishing  to 
lose  entirely  the  benefit  of  having-  read  the  proceedings,  he  com* 
raunicates  to  the  parties  what  has  occurred  to  him. — ]«/,  Then, 
in  the  sub-lease  to  Hubert  Taylor  for  nine  years  after  Whitsun- 
day and  Martinmas  1814,  there  not  oniy  is  no  warrandice,  but 
it  is  declared,  that  if  the  Duke  of  Buccleuch   shall  succeed  in 
setting  aside  the  principal  lease,  the  sub-lease  should  be  at  an 
end.     But  there  is  added,  **  But  in  such  event  the  damages  that 
may  be  recovered  from  the  executors  of  the  late   Duke  of 
Queensberry,  shall  be  proportionably  appropriated  to  your  be* 
hoof  effeiring  to  your  postiessioii."     It  may  be  true,  and  is  sup« 
posed  to  be  true,  that  the  damages  obtained  from  the  Duke  of 
Queensberry's  executors  were  measured  by  the  ^ub-rent,  but  if 
so,  they  could  admit  of  such  a  measure  for  one  year  only ;  after 
the  lapse  of  that  year,  they  must  have  been  estimated  on  some 
other  principle,  because  the  sub-lease  endured  for  one  year  only 
after  Whitsunday  1822;  but  on  whatever  principle  they  were 
ascertained,  the  defenders  specially  agreed  to  give  the  pursuer 
a  share  of  these  damages  proportionably,  according  to  his  pos- 
session ; — an  incoiisisteoey  may  no  doubt  arise  here ;  for  if  the 
defenders  were  allowed  the  sub-rent  only,  as  damage  for  the 
yoar  1822  to  1623,  when  the  sub-lease  expired,  and  they  were 
to  communicate  that  allowance  to  the  pursuer,  the  consequence 
would  be,  that  he  would  pay  no  sub-rent  whatever  for  that  year, 
which  certainly  could  not  be  meant,  because  in  that  event,  tho 
pursuer  would  get  the  whole  instead  of  a  proportion,  and  the 
defenders  would  get  no  damage  whatever  for  the  loss  of  the  farm 
for  the  year  from  1622  to  182.3.     The  Liord  Ordinary's  idea  i^ 
that  as  some  damage  must  have  been  understood  to  be  commu- 
nicated to  the  pursuer,  it  must  be  in  proportion  to  his  Joss  for 
that  year,  after  taking  into  consideration  the  rent  that  be  bad  to 
pay,  and  the  allowances  to  make  to  Robert  Taylor.     With  re- 
gard to  the  stock  and  crop  of  the  farm  and  the  implements  of 
husbandry,  the  clause  in  the  missive  of  lease  to  Taylor  is  very 
inaccurate,  but  the  Lord  Ordinary  thinks  that  it  was   not  in- 
tended that  the  ipxa  corpora  existing  at  the  end  of  the   lease 
were  to  be  re -delivered.     These,  articles  were  to  be  taken  at  a 
valuation,  and  which  value  you  shall  re.deliver  to  us  at  the  ex- 
piry of  this  lease.     Had  tho  cluMse  stopt  here,  no  doubt  could 
arise  that  it  was  the  value  that  was  to  be  re -delivered  ;  but  it 
proceeds,  *  we  giving  you  credit  for  any   overplus  value,  if  it 
shall  so  happen  to  exist   at  the  period  of  re-delivery.*     This 
seems  to  indicate,  that  the  ipsa  corpora  were  to  be  delivered, 
and  if  they  were  more  valuable  that  the  ipsa  corpora  delivered 
at  the  beginning  of  tbe  lease,  the  pursuer  (i.  e.  Taylor,)  should 
be  allowed  credit  for  the  surplus.     But  in  the  circumstances  of 
this  case,  the  Lord  Ordinary  does  not  think  that  it  can  be  for 
the  advantage  of  any  party,  particularly  the  defenders,  to  adopt 
such  a  construction.     When  the  lease  was  set  aside,   the  dcfen> 
ders  could  have  no  use  for  the  ipsa  corpora,  and   would   have 
been  obliged  to  sell  them ;  so  that  if  they  get  the  value  stipu- 
lated for  tham,  it  is  idle  to  discuss  the  question.  The  value  they 
are  certainly  entitled  to  have,  and  tiiey  ought  to  be  satisfied  if 
they  get  it.'* 

He  thereafter  ordered  cases  ;  and 

*<  Sd  March  1829,  the  Lord  Ordinary  luis  advised  this  case. 
It  is  distinctly  proved,  that  the  lease  of  the  Cattle  of  Sanquhar 
was  held  by  John  Taylor,  father  of  Robert  Taylor,  in  whose 
right  the  pursuer,  Mr  Dick,  claims. — John  Taylor  held  various 
other  leases,  and  eonveyed  the  whole  of  bis  property  to  tbe  de- 
fenders, as  trustees,  for  behoof  of  his  family,  with  directions  to 
them  how  to  act  in  the  division  of  his  estate,  but  at  tbe  same 
time  vesting  them  with  discretionary  powers  in  the  exercise  of 
their  functions.  They,  at  Robert  Taylor's  desire,  sublet  to  him 
the  farm  of  Sanquhar,  at  a  rent  of  jCIBO  yearly,  and~he  accept- 
ed of  it  in  full  of*  all  that  he  could  demand  of  his  father's  means 
and  estate.  In  the  sub-lease  to  him,  which  was  for  nine  years 
after  Whitsunday  1814,  they  expressly  stipulated,  *  that  if  the 
Duke  of  Buccleuch  and  Queensberry  shall  succeed  in  reducing 
tbe  original  lease,  that  we  and  the  other  trustees  are  bound  only 
during  the  validity  of  said  lease,  but  in  such  event,  the  damages 
that  may  be  recovered  from  the  executors  of  tlie  late  Duke  of 
Queensberry,  shall  be  proportionally  appropriated  to  your  be- 
hoof effeiring  to  your  possession.*  The  Duke  of  Buccleuch 
having  prevailed  in-  setting  aside  the  lease,  the  .sji|b-t<^iint  iym 
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removed  in  1822,  a  year  before  tbe  sub-lease  expired  in  its  natu- 
ral course.     It  is  thus  dear,  tbat  no  claim  of  warrandice  could 
arise  from  the  reduction  of  the  lease  against  the  defenders,  for 
it  was  expressly  declared,  that  they  were  bound  only  during  the 
?alidity  of  the  lease ;  but  in  addition  to  this,  the  Lord  Ordinary 
thinks  it  highly  questionable,  whether,  although  no  such  decla- 
ration had  been  made  by  the  defenders,  they  would  have  been 
liable  in  absolute  warrandice,  unless  they  had  positively  given  it. 
The  sub-lease  was  not  given  as  in  an  ordinary  transaction  between 
mail  and  man.     It  was  given  by  the  defenders  as  trustees  in  dis- 
tributing a  succession^  and  accepted  by  Robert  Taylor  as  his 
share  thereof,  and  therefore  could  not  be  meant  to  be  absolutely 
warranted  to  him  by  the  trustees,  but  to  be  granted  tanlum  et 
tnte  as  it  stood.     WiUi  respect  to  the  pursuer,  it  is  equally  clear, 
that  he  is  placed  identically  in  the  same  situation  with,  and  no 
other  than  that  in  which  Robert  Taylor  stood.     He  is  identi- 
fied in  the  transaction,  by  having  been  a  party  in  the  sub-lease 
to  Robert  Taylor,  and  a  cautioner  for  him  for  the  rent ;  and  as 
it  was  apart  of  the  bargain  that  the  right  to  the  sub-lease  should 
be  assiigned  to  him,  so  he  accepted  the  assignment  under  all  the 
conditions  and  qualities  tbat  were  inserted  in  that  sublease.    It 
being  then  indisputable  tliat  the  defenders  were  not  bound  for 
a  minute  after  their  original  lease  was  set  aside,  and  consequent- 
ly not  liable  for  damages  for  the  reduction  of  that  lease,  except 
in  so  far  as  they  agreefl  to  communicate  a  share  of  what  might 
be  recovered,  tbe  only  question  is.  What  is  the  meaning  of  the 
stipulation,  that  *  the  damages  that  may  be  recovered  from  tbe 
executors  of  the  late  Duke  of  Queensberry,  shall  be  propordon- 
ally  appropriated  to  your  behoof  effeiring  to  your  posaession  ?* 
The  lK)rd  Ordinary's  idea  is  this :  Tbat  the  jMirtles  had  in  con- 
templation that  the  defenders  would  recover  from  the  executors, 
danuiges  in  name  of  tenants*  profits,  over  and  above  their  sub-  rent ; 
and  that  they  would  communicate  these  profits  to  Robert  Tay- 
lor,  for  all  the  years  during  which  he  might  be  deprived  of  pos- 
session under  his  lease.     He  was  to  get  a  proportion  of  these 
damages  effeiring  to  his  possession,  during  the  time  that  he 
might  be  deprived, of  it.     There  seems  no  other  interpretation 
consistent  with  good  sense ;  for  the  defenders  never  can  be  sup- 
posed to  have  meant  that  they  were  to  pay  him  the  surplus  sub- 
rent,  if  thev  got  no  more  to  themselves,  as  that  in  fact  would  be 
depriving  themselves  of  any  damage  arising  from  the  reduction 
of  the  original  lease.     The  damage,  therefore,  that  was  to  be 
appropriated  for  Robert  'Taylor's  behoof  must  have  been  te- 
nants* profits,  expected  to  be  recovered  over  and  above  the  sub- 
rent  ;  and  as  it  is  not  disputed  that  they  did  not  get  any  other 
damage  than  the  surplus  rent  from  die  executors  of  the  late 
Duke  of  Queensberry,  and,  indeed,  eould  not  get  more  for  tlie 
year  from  1822  to  1823,  as  the  surplus  sub-rent  was  all  they 
lost,  it  appears  quite  clear  to  the  Lord  Ordinary,  that  the  defen- 
ders are  not  liable  to  the  pursuer  for  any  part  fJiereof.     If  the 
pursuer  shall  say  that  the  clause  in  his  sub-lease  relative  to  da- 
mages entitles  nim  to  recover  damages  from  these  executors,  he 
may  trv  the  question  with  them  ;  but  in  the  present  action  with 
the  defenders,  he  can  recover  none.     With  regard  to  the  pursu- 
er's claim  on  account  of  his  being  obliged  to  part  with  his  stock 
and  cattle,  and  implements  of  husbandry  in  the  year  1822,  in- 
stead of  the  year  1823,  the  Lord  Ordinary  considers  it  to  be  so 
untenable  that  he  is  surprised  at  its  being  advanced.     In  the 
Jirtt  place.  By  the  sub-leAse,  no  person  eaii  doubt  that  he  was 
bound  to  ddiv«r  to  the  defenders  all  these  commodities  at  the 
npiry  of  his  sub  lease.     The  words  of  it  wont  bear  another 
instruction  than  actual  re-delivery  of  them, — and  as  the  expiry 
of  his  lease  was  tbe  period  of  the  expiry,  or  nitjier  the  reduction 
of  the  original  lease,  which  happened  in  1822,  it  is  evident  that 
he  was  bound  to  deliver  the  whole  in  that  year,  and  could  not 
retain  them,  unless  with  consent  of  the  defenders,  till  the  year 
1B23.    It  is  then  impossible  that  he  can  claim  damages  from  the 
defenders  for  his  being  obliged  to  implement  his  obligation  to 
them  in  1822.    2^% — Eyen  in  tbe  cases,  while    the  tenants 
brought  the  question  of  damages  arising  from  the  reduction  pf 
their  leases  to  trial  by  jury,  which  was  done  in  many  instances, 
Ko  damage  was  ever  given  on  account  of  Ipse  fay  an  alleged  pre. 
Muture  sale  of  stocMog.     It  was  claimed  m  every  case,  but  \nm 
Vol.  IV- 
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refused,  and  most  justly  ; .  for  no  one  can  tell  what  the  stock 
might  have  been  in  a  year  after  it  was  sold — in  what  condition 
it  might  have  been — or  what  the  demand  for  it — or  the  prices 
at  the  time — or  what  losses  upon  it  might  have  occurred  in  the 
course  of  the  year." 

"2d  March  1829— The  Lord  Ordinary  having  advised  the 
closed  record,  the  mutual  cases  for  the  parties,  and  whole  pro- 
cess, assoilzies  the  defenders,  and  decerns :  Finds  them  entitle^ 
to  expenses,  and  remits  to  the  Auditor  of  Court  to  tax  the 


same." 

The  pursuer  reclaimed.   At  advisingy 

"  The  Lords  (5th  February  1830,)  having  advised  the  cause, 
and  heard  counsel  for  the  parties,  before  further  advising,  ap- 
point the  pursuer,  before  answer,  to  state,  in  a  minute,  what  he, 
alleges  relative  to  the  state  of  the  process,  at  the  instance  of  the 
principal  tenants  against  the  executors  of  the  Duke  of  Queens- 
berry,  within  ten  £iys  from  this  date  :  and  the  defenders,  in  a 
minute  for  them,  or  answers  thereto,  within  ten  days  thereafter, 
to  state  what  tbey  now  allege,  and  therewith  to  produce  copies . 
of  their  summons  and  claim  in  that  action." 

On  again  taking  up  the  cause,  1 1th  May  1830, 

The  Lord  Juslice-Clerk  saw  nothing  in  the  interim-decree  by 
the  Lord  Ordinary  to  preclude  the  following  out  of  the  case. ' 
But  the  case  should  be  sisted  till  the  issue  of  the  action  by 
Taylor's  trustees  against  tbe  Duke  of  Queeuaberry*s  executors 
should  be  seen. 

The  case  having  been  accordingly  sisted,  it  was 
taken  up,  along  with  the  said  action  at  the  instance  of 
the  trustees. 

The  Lord  jMtice-Clerh  thought  the  Lord  Ordinary  right.. . 
The  Court  were  to  consider  whether  Dick,  who  was  in  the 
shoes  of  Robert  Taylor,  had  any  claim.  He  was  assignee  to  a 
sub-leaae  iat  nine  years,  by  persons  having  the  right  to  subset, 
and  he  asked  damages  for  one  year's  possession  which  had  been 
cut  off.  The  whole  claim  arose  out  of  the  clause  in  the  lease 
by  the  trustees  of  old  Taylor,  the  executor  of  the  family  settle- 
nifUt.  The  principal  lease  was  of  much  longer  duration  than 
that  which  Robert  Taylor  got  from  the  trustees.  There  was  no 
clause  of  absolute  warrandice  by  the  trustees — and  it  was  a  great  - 
error  to  put  tbe  summons  on  tbat  ground.  The  question  wss,  * 
whether  there  was  aj?  obligation  or  not  ?  Tbe  trustees  appeared 
to  have  formerly  argued  that  they  could  owe  nothing  not  arising 
while  they  possessed  under  the  principal  lease.  But  the  clause 
must  have  a  meaning.  The  trustees  could  not  be  assoilzied 
from  all  claim.  They  were  not  only  entitled,  but  bound  to  go 
on  with  the  case  against  the  executors,  and  were  bound  to  give 
the  pursuer  his  proportional  share  of  what  they  recover  for  the 
year  from  the  Queensberry  executors. 

The  Court 

"  Recal  the  interlocutor  of  Lord  Cringletie,  Ordinary,  submitted 
to  review :  Find,  that  in  virtue  of  the  absolute  warrandice  con-" 
tained  in  the  principal  tack  in  favour  of  tbe  defenders,  and  the 
unlimited  power  conferred  on  them  to  assign  and  subset,  and 
also  in  virtue  of  the  obligation  in  the  orighial  sub>lea^e  in  favour 
of  Robert  Taylor,  the  right  to  which  was  acquired  by  the  pur- 
suer, the  pursuer  is  entitled  to  recover  from  the  defenders,  as 
trustees  of  the  late  John  Taylor,  whatever  loss  and  damage  he 
can  instruct  he  has  sustained,  as  sub-tenantof  tbe  farm  of  Castle 
Sanquhar,  in  consequence  of  his  removal  therefrom  at  Whit- 
sunday 1822,^one  year  before  the  expiry  of  his  sub-tack,  over 
and  above  the  sub-rent,  and  other  casualties  and  prestations  pay- 
able by  him  under  his  sub-lease ;  and,  quoad  vUra,  remit  the' 
cause  to  Lord  Fullerton  Ordinary,  to  proceed  therein  as  accords, 
iieserving  to  his  Lordship  to  decide  all  questions  of  expenses, 
and  decern." 

Second  Division. — Lord  Ordinaiy,  Cringletie.-— <^c/.  Keay, 

Whigham Alt.  Maitlaiyd,  Gr.  Bell.— John  Forrester,  W.^.^ 

«id  Thos.  Rsnken,  S.S.C.,  Agents.— Mr  Fei|^uson,  Clerlf, 

No.  vm. 
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Ko.  44.-i> Taylor's  Trustees,  Punuen,  v.  Dvu  or  Queens- 
berry's  EXECOTORB,  Defenders. 

Landlord  &  Tenant — Lease — Reduction — Damages-^ Relief— 
Jt  parly  having  lei  ccrlain  lands,  iv/iich  were  subset  by  the  ten- 
ant's trustees,  to  hi*  ^r'cond  son,  in  furtherance  ofjhrnily  arrange^ 
vients,  and  assi^^ned  by  that  son  to  his  credUois,  and  by  them  to 
one  oftheirnumber — On  the  reduction  of  said  lease  by  the  heir ' 
al4aw.  Found,  thai  the  executors  of  the  gmnter  were  bound  to 
relieve  the  trustees  qf  the  tenant  from  the  damages  sustained  by 
the  ivb'tencn*,  in  consetfuence  of  His  being  deprit^d  of  possession 
a  year  before  the  ish  t/his  sublease. 

In  18l0v  the  pursuet^s  took  for  themselves,  their 
asuignees  and  sub-tenants,  certain  farms  from  the 
Duke  of  Queensberry  for  19  years,  with  absolute  irar- 
randiee.  They  subset  diifereDt  parts  of  these  farms. 
In  particolar.  they  subset  the  fwrn  of  Castle  San- 
qnmir,  to  Robert  Taylor,  second  son  of  the  truster,  for 
nine  years,  from  Whitsunday  181 4'.  This  ultimately 
came,  by  assignation,  into  the  hands  of  William  Dick, 
who  possessed  from  Whitsunday  1814  to  Whitsun- 
day 1822 ;  and  another  portion  was  sub-set,  in  1819,  for 
four  years,  to  Thomson,  who  possessed  till  Whitsun- 
day 1822.  Meantime,  the  Duke  of  Buccleuch,  as  heir 
of  tailzie  to  the  Duke  of  Queensberrv,  raised,  in  18 13, 
arednctioli  ag^nst  the  pursuers,  concliiding  for  violent 
profits,  and  the  removal  of  themselves  and  their  sub- 
tenants, and  obtained  decree  against  the  parsueni, 
who  were  found  liable  in  violent  profits,  from  Mar- 
tinmas 1819,  but  no  sub-tenant  was  called  in  the  ac* 
tion*  The  decree  of  removing  took  effect  at  Whit- 
sunday 1822,  as  to  the  houses  and  grass,  and  at  the 
separation  of  the  crop  18s22,  as  to  the  arable  land.  In 
Jfuiuarr  1822,  the  pursuers  raised  an  action  agninst 
the  densnders,  concluding,  1st,  Tliat  the  defenders 
should  maintain  them  in  the  possession  under  the  tack, 
and  relieve  them  of  the  depending  aotion  at  the  in- 
stance of  the  Duke  of  Buccleuch ;  and,  2d,  Alterna- 
tively for  £12,000,  as  the  damage  arising  from  the 
failure  of  the  defenders  so  to  do. 

"  The  Lord  Ordinary  (lOtU  June  1824.)  having  beard  t\e 
procurator  for  the  pursuers  upon  the  state  of  the  process,  finds 
the  defenden,  as  trustees  and  executors  of  tbe  late  William 
Duke  of  Queensberry,  IkUe  to  tbe  pursnen  in  relief  and  dama- 
ges.- 

This  interlocutor  became  final.  The  pursuers  gave 
m  a  condescendence  of  their  damages,  reserving  their 
claims  of  relief  from  the  violent  profits,  not  then  de- 
termined. A  remit  was  made  to  certain  persons,  who 
were  to  report  upon  the  daim  of  damages  on  account 
•f  the  reduction, 

«'  but  exdusive  always  of  the  pursuers'  clium  of  relief,  of  what- 
ever  sums  may  be  due  to  tbe  Duke  of  Bucdieucb,  or  to  tbe  sub- 
tenants of  the  lands  in  the  lease  libelled  on,  and  all  expenses  in 
relation  thereto.  "* 

A  report  was  given  in  upon  the  damages : 

««  Which  sums  are  exclusive  of  tbe  violent  profits  and  expenses 
due  to  the  Duke  of  Buccleuch,  and  tbe  expenses  incurred  by  tbe 
pursuers  in  said  aefiion  (of  reduction),  and  in  the  relative  action 
of  damages ;  and  reserving  to  the  pursuers  their  relief  of  what- 
ever  sums  may  be  found  due  by  them  to  their  sub-tenants,  and 
to  th«  defenders  tbdf  defences  as  accords." 

And  in  terms  thereof  the  Lord  Ordinary  gave  the 
pursuers  ftn  interim-decree  for  £3073,  5,  2.,  with  in- 
terest and  previous  expenses.    This  sum  was  paid  to 


them.  Thereafter,  5th  February  1828»  the  Duke  of 
Buccleuch  obtained  agninst  them  decree  for  violent 
profits,  to  the  amount  of  £1079,  Os.  with  interest  and 
expenses,  and  also  for  certain  other  expenses.  Thom- 
son, the  sub-tenant,  raised  against  the  pursuers  an 
action  of  relief  for  the  loss  sustained  by  him  through 
his  removal  at  Whitsunday  1622,  and  obtained  decree 
therein  against  the  pursuers,  who  claimed  from  the 
defenders  relief  thereof,  and  of  the  expenses  incurred. 
Dick,  also  a  sub-tenant,  raised  his  action  of  relief  on 
the  same  grounds.  This  action  was  sisted  in  the 
Inner- House,  and  the  pursuers  claimed  relief  from  it 
also,  and  the  expenses  incurred,  and  to  be  incurred 
therein,  as  well  as  from  the  expenses  in  the  present  ac- 
tion ;  and  they  reserved  right  to  claim  relief  when 
any  other  suo-tenants  should  raise  actions  against 
them.  It  further  appeared  that  John  Taylor,  who 
had  formerly  been  tenant^,  executed  a  trust-deed  of  the 
nature  of  a  ikmily  settlement,  in  1606,  under  which 
his  Queensberry*  furms  were  included :  That  the 
above  subset,  by  his  trustees,  to  Robert  Taylor  in 
1814,  was  in  lieu  of  the  provisions  in  the  trust, 
and  provided  that  they  should  be  bound  only  during 
the  validity  of  the  principal  lease — ^limited  the  dama- 

fes  to  the  proportion  eiFeiring  to  his  possession — and 
ound  Robert  Taylor  to  accept,  at  a  valuation,  and 
re-deliver  the  crop,   &c.    The  pursuers  pleaded  as 
follows : — ^I.  The  defenders  are  bound  to  relieve  the 
pursuers  of  the  whole  loss  which  they  have  already 
sustained,  or  may  yet  sustain,  by  and  throurh  the  re- 
duction of  the  principal  lease  in  favour  of  the  pursu- 
ers, in  so  far  as  said  loss  has  not  already  been  paid  to 
the  purauers,  or  the  pursuers  relieved  therefrom.-— ^ 
II.  In  particular,  1st,   The  defenders  are  bound  to 
relieve  the  pursuers  from  the  claim  for  violent  pro- 
fits, at  the  instance  of  the  Diik^  of  Buccleuch.     2cl, 
The  defenders  are  bound  to  pay  to  the  pursuers  the 
damages  found  due  to  the  pursuers'  sub-tenant,  Janiee 
Thomson,  and  whole  expenses  incwred  in  defending' 
the  action  at  his  instance.    3d,    The  defenders  are 
bound  to  relieve  the  pursuers  of  the  action  at  the  in* 
stance  of  William  Dick,  and  pay  to  the  pursuers  the 
whole  expenses  already  incurred,  or  any  other  ex- 
penses which  the  pursuers  may  yet  incur  m  defending 
that  action.    4^/<,  The  defendere  are  bound  to  pay 
the  pursuers  the  whole  expenses  already  ineurred,  or 
which  may  be  incurred  in  the  present  litigation.  And, 
lastly,  The  defenders  are  bound  to  relieve  the  pursuers 
from  all  other  actions  which  may  hereafter  be  raised 
by  any  of  the  pursuers'  other  sub-tenants. — III*  More 
particularly,  the  defendera  are,  or  will  be  bound,  to 
pay  to  the  pursuers  farther  damages,  on  account  of 
the  farm  of  Castle  of  Sanquhar,  in  the  event   of 
William    Dick    being    found   entitled    to    daroagets 
in  the  action  at  his  instance  against  tbe  defenders, 
and  that   to  the  amount  of  whatever  sum  may  be 
so  found  due   by  the   pursuers  to    William    Dick. 
The  pleas  of  the  defenders  were  the  following : — 
I.  The  defenders  are  not  liable  to  relieve  the  pur- 
suers of  an  action  at  the  instance  of  a  party  claiming 
in  right  of  their  sub-tenant,  but  not  having  establish- 
ed any  demand  against  them  by  a  judgment. — Il«  The 
defenders  are  not  liable  to  relieve  the  pur««ers  of  an 
action  i*elating  to  the  proportional  distribution  of  tlie 
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damages  already  paid  among  parties  daiming  an  in- 
teri*st  therein. — III.  The  defenders  are  not  liable  to 
relieve  the  pnrsners  of  any  action  for  ascertaining  the 
rights  of  parties,  under  a  contract  ambiguous,  involved, 
and  indistinct  in  its  terms,  intended  for  the  purpo.^e 
of  fulfilling  arrangements  under  the  family  settlement 
of  the  pursuers'  author,  such  contract  being  the  work 
of  the  present  pursuers  theuTselves,  and  to  which  the 
defenders  were  no  parties — IV.  The  defenders  are 
not  liable  in  relief  of  an  action  occupied  in  the  dis- 
cussion of  clauses  in  such  a  contract,  relative  to  the 
use  and  possession  of  crop,  stocking,  and  farm  im- 
plements, and  of  the  question,  whether  they  were  to 
be  considered  as  steelbow  or  not ;  or  whether  the  ipsa 
corp^rot  or  only  the  value  of  such  goods,  were  to  be 
re-delivered  to  the  pursuers  in  this  action  :  or  whether 
the  sale  of  such  goods  was  to  be  held  as  taking 
place  at  the  instaace  of  the  pursuers  or  their  sub- 
tenant ;  or  whether  any  sums  were  due  to  them  by 
their  sub-tenant,  and  ni«ght  be  pleaded  in  compensa- 
tion.— V.  Separatim^  No  claim  of  damage  caa  exist 
against  principal  tenants,  at  the  instance  of  a  party 
trho«e  snb-tack  was  granted  by  persons  not  entitled  to 
assign  or  sublet,  and  contained  no  clause  of  warran- 
dice, and  whose  right  was  qualified  by  a  declaration 
that,  in  the  event  of  the  reduction  of  the  principal 
lease,  the  principal  tenants  should  only  be  liable  dur- 
ing itd  validity ;  and  if  no  such  claims  of  damage  exist 
at  the  instance  of  the  sub-tenant  against  the  principal 
tenants,  still  less  can  tliev  exist  against  the  landlord, 
or  his  representatives,  either  directly,  or  in  the  form 
of  an  action  of  relief.     On  the  16th  of  Jane  1831, 

**  The  Lo'd  Ordinary  having  considered  the  closed  record,  and 
t?hote  procej-s,  and  henrd  parties*  procurators  thereon,  Finds  the 
defeiidcnj,  Sir  James  Montgomery  and  William  Murray,  as  sur- 
viving trustees  and  executors   of  the  late  VVilliara    Duke   of 
QuecA«bcny,  liable  to  the  pursuers  in  relief  and  payment  of  the 
sum  of  £1079.  Gs.  of  violent  profits,  found  due  by  thcnr  to  the 
Duke  of  Buccleuch,  with  interest  of  said  sum  at  five  per  cent. 
per  annum,  from  dth  February  182«S,  till  paid,  and  of  the  sum  of 
j£d4,  0.  5.  of  eipenses,  found  due  by  them  to  bis  Grace,  in  the 
action  of  reduction  at  bis  instance  against  them  ;  and  the  farther 
sum  of  £12,  5.  II.  Sterling,  of  expenses,  incurred  by  the  pur- 
suers in  that  action  :  Finds  the  said  defenders,  as  trustees  and 
executors  foresaid,  also  liable  to  the  pursuers  in  relief  and  pay- 
ment of  the  sum  of  £125,  13.  9.  of  damages,  found  due  bytbem 
to  James  Thomson,  who  was  sub-tenant  of  part  of  the  lands  of 
Quarter,  and  cxpeises  incurred  by  him,  and  by  the  pursuers,  in 
the  action  at  bis  instance  against  tbem,  with  interest  of  said  sura 
of  £125,  13.  9.  at  five  per  cent,  per  annum,  from  27tb  June 
1827,  till  paid,  and  decerns,  ofl  interim ^  for  said  sums  and  inter- 
est, accordingly,  but  declaring  that  the  pursuers  shall  not  be  en- 
titled to  obtain  payment  of  the  damages  found  due  to  the  said 
James  Thomson,  except  upon  his  concurring  in  a  discharge  to 
Ae  defenders  for  the  same,  or  in  a  power  of  attorney,  for  draw- 
ing, and  diflcbaiiging  the  defenders  of  the  same,  unless  the  pursuF- 
f  rs,  before  drawing  paymait,  shall  exhibit  to  the  defenders  a 
proper  receipt  or  discbarge  for  said  damages :  Q,uoad  ultra,  ap- 
points parties  to  print  and  box  the  record,  to  the  Lords  of  the 
Second  Division  of  the  Court ;  and  makes  great  avizandum  with 
fhe  cause,  so  far  as  not  exhausted,  ob  contingentiam  of  the  action 
at  the  instance  of  Dick  against  the  pursuers,  to  the  sai^  Lords 
acconliDgly." 

The  case  having  tbas  come  by  report,  oB  c&ntinven'^ 
if  amy  into  the  Inner^Honse.     At  advising,  the  Court 

**  Find  that  the  executors  of  the  Doke  of  Queensberry,  defen- 
ders, are  bound  to  relieve  the  trustees  of  John  Taylor,  pursuers, 
of  the  damages  sustained  by  Dick,  their  sub-tenant,  in  conse- 


quence of  his  being  deprived  of  the  possession  under  his  sub- 
lease of  the  farm  of  Castle  Sanquhar,  for  the  year  from  Whit- 
sunday 1S2'2  to  Whitsunday  182J^;  reserving  all  objections  to 
the  expenses  incurred  by  the  procedure  at  the  instance  of  either 
party,  in  the  questions  between  the  said  trustees  and  the  sub- 
tenant, and  the  procedure  relative  thereto ;  and  remit  to  Lord 
Fullerton,  Ordinary,  to  proceed  accordingly,  and  decern." 

Second    Division. — Lord   Ordinary   Reporter,    Fullerton. ^^ 

Act,  Maitland  and   Gr.   Bell AU,  J.   A.  Murray  and   Cay 

—Thomas  Ranken,  S.S.O.,  and  Lament  and  Newton,  W.S. 
Agents, — Mr  Ferguson,  Clerk. 


loM  November  183 1. 

No.   45. — MuiiDo  M^Kf.nzie,  Suspender,  v.  Johnstons  and 

Syme,  Respondent 9. 

Process— Expenses — Suspension — A  party  complaining  of  act* 
of  i/tegnt  salmon  Jiihing^  having  failed  duly  to  expede  h'»s  lettert 
of  suspension  and  interdict :  and  having  presented  a  second  bill  of 
iuspensinn,  with  the  same  conclusions  as  the  first,  but  applieabU 
likewiM  to  acts  done  snbsequenl  to  the  ^^st  bill — [feld,  that  it 
was  competent  to  entciHain.  t/ie  second  bill,  without  previous  pay^* 
rnent  of  the  expenses  incurred  by  the  first  bUL 

The  suspender,  as  heritable  proprietor  of  the  salt 
mon  fishings  in  the  Shinn,  and  most  of  the  other  rivers 
which  flow  into,  and  constitute  the  Kyle  of  Domoclf^ 
presented,  in  May  1830,  a  bill  of  suspension  and  io- 
terdict  against  Honston,  a  proprietor  or  liferenter  of 
lands  seven  miles  lower  down  the  estuary,  complain* 
ing  that,  without  possessing  any  right  of  salmon  fish-i 
ing  opposite  his  lands,  he  had  planted  stent  or  fixed 
nets,  with  stake-net  traps  across  the  very  alvens  of 
the  river  opposite  his  lands,  to  the  utter  destruction  of 
the  fishings  belonging  to  the  complainer,  and  con« 
eluding  for  interdict  against  him  (Houston),  his  tacks- 
man and  tenants.  Answers  were  lodged  both  for 
Honston  and  for  the  present  respondents,  his  tenants, 
and  on  12th  May  1831,  the  Court  passed  the  bill,  of 
consent,  and  continued  the  interdict  as  an  interim-in- 
terdict. '  When  the  bill  was  passed,  the  respondents 
objected  to  the  sufficiency  of  the  bond  of  caution,  which 
had  been  lodged  by  the  complainer,  and  after  some 
delay,  they  obtained  from  the  clerk  of  the  Bill-Cham- 
ber a  certificate  of  no  Mution,  The  suspender  then 
presented  a  second  bill  of  suspension,  in  which,  nar- 
rating his  previous  bill,  and  the  eircamstanoes  con- 
nected with  the  issuing  of  the*  certificate  of  no  catttion, 
he  concluded  by  craving  letters  of  suspension  and  in-' 
terdict,  pfreciseiy  in  the-  same  terms  which  he  had  used 
in  his  first  bill.  Ihis second  bill  was  objected  to  ttB 
incompetent,  at  all  events,  without  payment  of  the 
expenses  incurred  by  the*  previous  bilL  The  Lord 
Ordinary,  6th  July  1831,  pronounced  this  interlocutor^ 
accompanied  with  a  note  i — 

**  The  Lord  Onlinary  having  considered  this  bill,  with  the 
former  bill,  and  proceedings  bed  thereupon,  and  having  heard 
the  counsel  for  the  partie :,  In  respect  that  this  bill  relates  to 
continued  acts  of  possession  down  to  the  present  date,  as  dis- 
tinct from  the  acts  of  possession  complained  of  by  the  former 
bill ;  Finds  that  this  bill  is  competent,  and  allows  tlie  same  to 
be  received  ;  Finds  that  it  is  not  impenitive  on  the  Lord  Ordi- 
nary to  require  the  complainer  tO  pay  the  expenses  incurred  un- 
der the  former  bill  as  a  condition  of  tbe  present  b'll  being  re- 
ceived :  And  Jn  resj>€ct  of  tl»e  minute  for  the  complainer,  con- 
senting that  all  the  said  expenses,  incurred  in  the  discussion 
under  the  former  bill,  shall  be  open  for  determination  under  the 
present  bill; — Appoints  the  bill  to  be  seen  .-iiid  answeroJ  within 
fourteen  days,  and,  in  respect  of  the  previous  judgment  of  the 
Court,  in  the  meantime  grants  the  interJict,  and  to  be  intimated* 
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— Note. — There  is  probably  some  expense  created  bj  the  com- 
plainer*8  omission  to  find  caution  at  the  proper  Ctoie,  to  which 
he  ought  to  be  subjected  immediately.  But  as  the  Lord  Ordi- 
nary Rees  difficulty  in  adjusting  this  under  the  present  bill,  in 
the  Bill  Chamber,  consistently  with  the  justice  of  the  case,  in 
giving  an  immediate  interdict ;  and  as  he  does  not  think  that  it 
depends  on  any  consent  by  the  respondent,  whether  the  bill  is 
to  be  received  or  not,  without  payment  of  the  previous  expense, 
he  thinks  it  better  to  pronounce  an  interlocutor  in  the  above 
terms,  against  which,  the  nspondents  may,  if  so  advised,  at  once 
reclaim  to  the  Court.** 

The  respondents  having  reclaimed,  maintained,  that 
under  the  18th  section  of  the  Act  of  Sederunt  1828, 
this  must  be  considered  merely  a  new  bill,  as  the  con- 
clusions in  both  bills  were  precisely  the  same,  and 
therefore,  the  expenses  of  the  previous  bill  ought  to 
have  been  paid  before  a  deliverance  could  be  compe- 
tently made  upon  the  new  bill ;  and  at  all  events,  the 
liord  Ordinary's  reservation  as  to  the  expenses  of  the 
first  bill  should  not  have  been  general,  and  therefore 
available  to  both  parties,  but  limited  to  the  respon- 
dents, who  alone  could  have  a  claim. 

Answered, — the  1 8th  section  of  the  Act  of  Sederunt 
does  not  apply^  as  this  is  not  a  new  bill  but  a  second 
bill ;  and  tne  reservation  as  to  expenses  in  the  inter- 
locutor being  introduced  of  consent j  and  not  being 
strictly  necessary,  could  only  be  in  the  terms  which 
the  parties  agreed  to. 

Tne  Court  unanimously  adhered. 

Fir»t  Division. -^Lord  Ordinary,  MoncreifT. — Act.  Keay, 
Penney. — AU.  Moir.— Robert  Roy,  W.S.,  and  Joseph  Gordon, 
W.S.,  Agent8.^D.  Clerk. 

ISth  November  18S1. 

"7^0,  46. — The  MAGisxaATSS  of  Edinburgh,  Pursuers,  v.  The 

Officers  of  State,  Defenders, 

Jurisdiction— Admiralty — Magistrates  of  Edinburgh — Found  I. 
That  the  Magistrates  of  Edinburgh  were  entitled  to  exercise  Ad- 
miralty jurisdiction  by  means  of  Admiral-dej»utes  and  Substi- 
tutes,— //.  Case  remitted  to  Lord  Ordinary  for  farther  itifor- 
mation  as  to  the  mode,  place,  atid  limits  within  which  it  may  be 
exercised. 

The  Bailies  of  Edinburgh,  as  Admirals- depute,  pro- 
Bonnced  decree  in  an  action  at  the  instance  of  John 
Smiles,  merchant  in  Loanhead,  against  John  Cumming, 
ship- master  in  North  Leith,  for  the  non-delivery  of  a 
casK  of  cuUet,  shipped  on  board  a  vessel  lying  in  Leith 
harbour,  and  for  which  he  had  signed  the  bill  of 
lading.  Cumming  brought  the  case  under  review  of 
the  High  Court  of  Admiralty,  when  the  Judge- 
Admiral,  ex  propria  matu^  started  a  doubt  as  to  the 
jurisdiction  of  the  Magistrates  of  Edinburgh  qua 
Admirals-depute,  and  ordered  them  to  be  called  as 
parties,  and  heard  in  support  of  the  jurisdiction  exer- 
cised by  them  in  that  case.  His  Lordship,  on  6th 
February  1823,  pronounced  this  interlocutor : — 

<'  The  Judge-Admiral  having  advised  the  minute  for  the 
Lord  Provost  and  Magistrates  of  Edinburgh,  with  answers 
thereto  for  the  suspenders,  and  having  resum^  consideration  of 
the  whole  process.  Finds  that  it  is  a  matter  of  notoriety  the 
Magistrates  of  Edinbuivh  have  been  accustomed,  from  time 
immemorial,  to  exercise  toe  Admiralty  jurisdiction  conferred  up* 
on  tbem  by  the  charters  from  the  Crown  only  at  Leith^  bv  a 
substitute  regularly  appointed  for  that  purpose :  Finds  that 
there  is  not  only  no  general  usage,  but  no  instance  has  been  con. 
descended  upou  of  the  Magistrates  of  Edinburgh  exercising  this 
jurisdiction  also  at  Edinburgh  by  any  of  the  bailies  there : 
XLLrelbre  su.^]:ends  the  letters  siwpUciter,  and  decerns ;  reserv- 


ing to  the  Magistrates  of  Ediulmrgh,  if  they  mean  to  insist 
upon  a  jurisdiction  of  this  kind,  to  assert  their  right  in  a  process 
of  declarator  before  the  Court  of  Session  :  And  in  respect 
that  the  question  of  jurisdiction  did  not  originate  with  the  sus- 
pender, but  was  started  ex  propria  matu  of  the  Judge,  finds  no 
expenses  due.** 

The  Magistrates  then  raised  the  present  actioa  of 
declarator  against  the  Officers  of  State  for  Scotland, 
&c,f  to  have  it  found  and  declared,  that  they  were  en- 
titled, not  only  to  exercise  Admiralty  *' jurisdiction  as 
heretofore,"  by  Admirals-depute  and  Substitute  at  Leith, 
but  also  at  Edinburgh,  by  means  of  one  or  more  of 
the  Bailies  of  the  said  city  acting  as  Admirals-depute, 
in  the  same  way  as  they  hare  done  for  time  imme- 
morial. 

The  Magistrates,  inter  alia,  libelled  on  a  charter  of 
James  VI.,  dated  15th  March  1603,  confirmed  and  ex- 
tended by  another  of  the  Sd  April  1616,  in  these 
terms  :— 

"  Igitur  nos  fecimus  constituimus  et  ordinavimus  prepositum 
balivos  et  consules  bur^  de  Edin.  eonimque  deputates  presen- 
tes  et  futaros  eligend.  judices  omnibus  nautis  magistris  ac  navi- 
gotoribus  frequentantibus  vel  qui  ad  dictam  viUam  de  Leith 
tempore  a  futuro  frequentari  contingerent  tam  nottris  subditia 
quam  peregrinis  de  quacunque  patria  vel  natione  in  omnibus 
inaritimis  lie  seufaring  aliisque  actionibus  et  causis  quibuscunque 
prosequendis,'*  occ. 

This  grant  is  afterwards  confirmed  by  a  charter, 
dated  23d  October  1636,  which  contains  this  clause : 

'*  Unacum  oarta  concessa  per  dictum  quondam  nostrum  cha- 
rissimum  patrem,  sub  suo  magno  sigillo,  dictis  proposito,  balivis, 
consulibus  et  communitati  dicti  nostri  burgi  de  Edinburgh  de 
jurisdicrione  portus  et  lie  harborie  de  Leith  faden.  et  consti- 
tuen.  ipso  judices  inter  nauderos,  magistros  et  nautaa  in  Leith, 
et  omues  alios  naucleros  magistros  et  navigatores  tam  subditos 
nostros,  quam  extraneos  existen.  cum  ipsorum  navibus  et  cimbis 
lie  barkis  pro  tempore  infra  dictam  villam  de  Leith  et  portum 
cjusdem  in  omnibus  maritimis  actionibus  et  causis  lie  seyfaring 
causses  et  aliis  causis  quibuscunque  cum  potestate  ipsis  acta  et 
statua  faciendi,  pro  incremento  navigationis  infra  dictam  villam 
de  Leith." 

These  grants  of  jurisdiction  were  ratified  by  a 
statute  passed  on  22d  March  1661,  which  is  in  these 
terms: 

"  Likewise  a  charter  granted  by  our  late  dear  father  under  his 
Great  Seal  to  the  Provost,  Baillies,  Council,  and  community 
of  Our  said  town  of  Edinbuigh,  of  the  jurisdiction  of  the  port 
and  harbour,"  (which  is  that  above  quoted)  *'  making  and  con- 
stituting them  judges  between  the  owners,  masters  of  ships,  and 
mariners  in  Leith,  and  all  other  owners,  masters  and  sailors,  as 
well  Our  ain  subjects  as  foreigners,  with  their  ships,  barks,  and 
boats,  within  the  said  port  and  town  of  Leith,  for  the  time,  in 
all  maritime  affairs  and  actions,  and  other  causes  whatever,  with 
a  power  to  make  acts  and  statutes  for  the  benefit  of  navigation 
within  the  said  village  of  Leith." 

In  defence  it  was  maintained,  that  the  iurisdiction 
claimed  by  the  pursuers  was  contrary  to  the  act  1681, 
c.  16,  and  could  not  be  acquired  by  nsa^e ;  that  at  all 
events,  there  was  no  ground  for  exercismg  it  in  ESdin- 
burgh.  After  an  amendment  of  the  libel.  Lord 
Cringletie  pronounced  this  interlocutor  (9th  June 
1824)— 

"  In  respect  that,  in  the  act  1681,  c.  16,  there  is  a  clause  en- 
acting, that  the  decreets  and  acts  of  all  other  Inferior  Courts 
of  Admiralty  are  subject  to  the  review  and  reduction  of  the  said 
High  Court  of  Admiralty*  whereby  the  Legislature  recognised 
the  existence  of  other  Inferior  Courts ; — as  also,  in  respect  that 
practice  or  custom  is  the  best  interpreter  of  laws,  and  that,  by 
the  practice,  the  jurbdicttou  of  the  Magistrates  of  Edinburgh, 


1B310 


THE  SCOTTISH  JURIST. 


117 


■s  Admirals  of  Leitb,  continued  from  die  date  of  the  statute 
1681,  till  the  tlnion  of  the  two  kingdoms  in  1707  ;  and  by  ar- 
ticle 19th  of  the  treaty  for  that  purnose,  it  is  enacted,  <   That 
the  Court  of  Admiralty  now  established  in   Scotland  be  con- 
tinued ;  and  that  all  reviews,  reductions,  or  suspensions  of  sen- 
tences, in  maritime  causes,  competent  to  the  jurisdiction  of  that 
Court,  remain  in  the  same  manner  after  the  Union,  as  now  in 
Scotland  ;*  whereby  the  said  jiuisdiction  of  the  Magistrates  was 
in  general  recognised  and  continued,  subject  to  the  review  of  the 
Judge  of  the  High  Court  of  Admiralty ;  as  also,  in  respect 
that  the  same  has  continued  ever  since,  and  it  is  a  matter  of 
public  notoriety,  that  the  said  Magistrates  do  at  every  election 
appoint  a  Depute-admiral  at  Leith, -whose  decrees  and  sentences 
have  been  recognised  in  the  High  Court  of  Admiralty,  and  this 
Court  in  ^neral,  and  never  challenged,  except  in  instances 
where  the  jurisdiction  was  attempted  to  be  extended  beyond  its 
acknowledged  bounds :     finds  and  declares,  that  the  pursuers 
have   right  to  exercise  and  enjoy  the  jurisdiction  of  Admiral- 
ty as  heretofore,  and  as  in  no  respect  affected  by  the  statute  1681, 
art.  16,  otherwise  than  that  their  decrees,  aets  and  sentences 
are  subject  to  review  and  controul  by  the  High  Court  of  Admi. 
ralty ;  and  prohibits  the  Judge  of  said  last  mentioned  Court, 
and  his  Deputes,  and  the  defenders,  from  molesting  the  pursuers 
in  the  exercise  of  said  jurisdiction  in  time  coming ;  and  decerns 
accordingly/* 

His  Lordship  prefixed  this  note  to  an  interlocutor, 
refusing  a  representation  (12th  Nov.  1824,) — 

"  The  Lord  Ordinary  -observes  an  endeavour  to  explain  a 
clause  in  the  statute  1681.     In  the  Lord  Ordinary's  interlocu- 
tor, he  observed,  that  this  statute  declared  that  the  decrees  and 
aets  of  Inferior  Courts  of  Admiralty  were  made  subject  to  the 
review  of  the  High  Court  of  Admireltv ;  and  in  this  represen- 
tation  it  is  attempted  to  prove  that  the  Inferior  Courts  are  those 
of  the  deputies  of  the  Judge- AdmiraL     But  it  appears  to  the 
Lord  Ordinary  that  this  interpretation  is  not  consistent  with 
the  words  of  the  statute.     It  declares,  that  the  High  Court  of 
Admiralty  is  a  Supreme  Court,  and  that  the  decrees  and  acts 
of  all  other  Inferior  Courts  of  Admiralty  are  subject  to  the 
review  and  reduction  of  the  said  High  Court,  &c.     The  In- 
ferior Courts  appointed  by  the  Admiral  himself,  were  his  own 
Inferior  Courts ;  and  consequently,  the  words  *  all  other  Inferior 
Courts*  must  apply  to  other  courts  than  those  of  the  Admiral's 
own  deputes.    This,  with  the  after  clause  in  the  Act  of  Union  of 
the  two  Eangdoms,  and  the  continuation  of  the  Court  of  Ad- 
rairaltv  under  the  Magistrates  of  Edinburgh,  without  interrup- 
tion, in  consequence  of  the  act  1681,  all  satisfy  the  Lord  Or- 
dinary that  the  statute  1681   was  salvo  jure  of  those  existing 
inferior  recognised  jurisdictions    of  admiralty    at   the    time. 
As  to  the    decision  against  the  Magistrates  in    the  case  of 
Munro,  it  appeara  to  the  Lord  Ordinary  to  have  been  quite 
right.      The  jurisdiction  of  prize  is   appropriated  to   a   Su- 
preme  Court  alone,  and  it  could  not  be  considered  to  be 
comprehended  under  the  words  of  the  grant  of  the  city  of 
Edinburgh,  which  was  intended  to  settle  pettv  questions,  both 
civil  and  criminal,  arising  among  mastera  ot  ships  and  their 
crews,  and  those  engaged  in  business  with  them,  in  the  port  of 
Leith.     And  that  the  decision  of  this  Court  was  not  intended, 
nor  underetood  to  trench  or  infi'inge  on  the  ordinary  jurisdiction, 
is  proved  by  its  unchallenged  exercise  from  that  time,  down  to 
the  commencement  of  this  action,  a  period  of  above  forty  yeara. 
The  Lord  Ordinary,  therefore,  continues  to  be  of  his  former 
opinion.     Something  is  said  of  there  being  no  evidence  in  this 
process  of  the  exercise  of  the  jurisdiction ;  but,  where  a  mat- 
ter is  notorious,  no  proof  is  ever  required  or  allowed.     The  ap- 
pointment of  the  Admiral  of  Leith,  at  the  election  of  the  Ma- 
gistrates of  the  city,  is  published  to  the  world.     The  existence 
of  this  Court  is  known  to  all.  The  records  of  this  Court,  quot- 
ed by  the  representen  themselves,  and  other  cases  not  quoted, 
all  establish  it  beyond  contradiction.     Nay,  this  Court  has  sus- 
tained the  jurisdiction  of  the  Admiral  of  Leitb  in  mercantile 


causes.' 


The  defenders  reclaimed,  and  their  Lordships  (14th 
December  1825,)  recalled  the  Lord  Ordinary's  inter- 
locutor, and  remitted  to  his  Lordsbip  to 


"  prepare  the  cause,  both  as  regards  usa^  and  practice,  and  as 
concerns  the  nature  and  practice  of  the  jurisdiction  claimed  in 
terms  of  the  Act  of  Parliament." 

After  condescendences  and  answers,  in  terms  of  the 
Judicature  Act,  his  Lordship  (I4th  November  1826.) 
before  closing  the  record,  called  parties  before  him, 
to  explain  the  following  Nate,  which  he  had  issued  : — 

"  The  Lord  Ordinary  has  advised  this  cause,  and  thinks  that 
there  is  a  leading  and  prejudicial  point  of  law  to  be  deterrain- 
ed,  viz.  whether  all  Admiralty  jurisdictions,  including  that  of 
the  city  of  Edinburgh  over  Leith  and  Newbaven,   in   terms  of 
the  charters  from  the  Crown,  were  abolished  by  1081,  c.  16? 
In  deciding  this  question,  the  Lord  Ordinary  thought,  and  yet 
thinks,  that,  as  that  statute  does  not  abolish  said  jurisdiction, 
in  express  words,  it  was  of  consequence  to  ascertain  the  custom, 
in  order  to  explain  what  was  understood  to  be  the  import  of  the 
statute.    For,  if  it  was  truly  meant  to  put  dou^  the  jurisdiction 
in  question,  it  is  not  credible  that  the  Magistrates  of  Edinburgh' 
would  have  proceeded,  in  the  face  of  the  statute,  in  the  same 
manner  as  if  it  had  never  been  passed ;  particularly,  as  it  is  un- 
derstood that  James  Duke  of  York,  afterwards  King  James 
II.  of  Britain,  was  Admiral  of  Britain  ;  and,  as  the  Lord  Or- 
dinary has  heard,  was  the  great  promoter  of  1681,  c.   16.     The 
question,  in  this  view,  comes  to  be,  What  has  been  the  practice  ? 
But  if  it  shall  be  found  that  the  Admiralty  jurisdiction  of  the 
city  remains,  there  may  be  another  point  to  decide,  namely. 
What  is  the  extent  of  that  jurisdiction  ?     What  are  its  limits  ? 
And  where  is  it  to  be  exercised?  Must  it  be  at  Leith  only?  Or 
may  it  be  in  Edinburgh  or  in  Newhavcn  ?     Now,  the  very   in- 
terlocutor of  the  Judge-Admiral,  which  occasioned  this  process, 
admits  part  of  the  facts  alluded  to.     His  Lordship  *  finds,  that 
it  is  a  matter  of  notoriety  the  Magistrates  of  Edinburgh  have 
been  accustomed,  from  time  immemorial,  to  exercise  the   Ad- 
miralty jurisdiction  conferred  on  them  by  the  charters  from  the 
Crown,  at  Leith,  by  a  substitute  regularly  appointed  for  that 
purpose.*    The  word  *  immemorial*  is  a  lapsus ;  for,  if  the  ju- 
risdiction WHS  conferred  by  the  charters,  and  it  is  not  pretended 
to  go  beyond  their  dates,  the  time  cannot  legally  be  said   to  be 
immemorial,  which  means  a  time  that  cannot  be  specified.    But 
the  interlocutor  of  the  Judge- Admiral  does  enough.     It  admits 
the  notoriety  of  the  exercise  of  the  Admiralty  jurisdiction  at 
Leitb.     It  could  not  do  otherwise      The  Lord  Ordinary,  as 
Judge- Admiral,  and  the  present  Judge,  are  both  judicially  aware 
of  the  truth  of  that  position.     Now,  on   this  particular  point, 
namely,  the  exercise  of  the  Admiralty  jurisdiction  granted  by 
tho  charten  to  the  citv  at  Leith,  the  Lord  Ordinar]^  desires  to 
know  whether  the  detendere  do  trulv  mean  to  deny  it,  or  not  ? 
Whether  it  can  be  exercised  at  Edinburgh  or  Newbaven,  or  what 
is  its  extent,  are  diiferent  points  for  inquiry.     In  art  dd.  *  the 
defenders  deny  that  anv  officer  has  been  appointed  by  the  Ma-   • 
gistrates  of  Edinburgh,  who,  since  1681,  whether  under  the 
name  of  Water  Bailie,  or  of  Admiral  of  Leith,  has  exercised  the 
maritime  jurisdiction  claimed  in  the  present  summons.*     In  tbo 
end  of  the  same  article,  there  is  an  equally  vague  averment.     It 
is  said  *  the  pursuera  have  not  condescended  on  any  exercise  of 
Admiralty  jurisdiction  since  1681.     These  are  duties  distinct 
from   the  duties  claimed  in  the  summons,'  &c.      The  Lord 
Ordinary  guesses  from  this,  that  the  defendere  do  not  put  the 
same  meaning  as  the  pursuers  do  on  Admiralty  jurisdiction.  • 
They  ought  to  explain  their  meaning ;  for  at  present  it  is  not 
obvious.     The  Judge- Admiral  finds  the  notoriety  *  of  the  ex- 
ercise of  the  Admiralty  jurisdiction  conferred  on  them  (the  city) 
by  the  chartere  from  the  Crowii.*  This  is  the  jurisdiction  claim- 
ed in  the  summons,  and  this  alone,  with  this  difference,  that  the 
pursuera  assert  their  right  to  exercise  it  at  Edinburgh  as  well  as 
at  Leith.     Do  the  defendere  deny  the  exercise  at  Leith  ?     If  so, 
the  Lord  Ordinary  wishes  the  denial  to  be  pointed.     The  ap- 
pendix to  the  petition  to  the  Court  for  the  defenders,  and  the 
othere  referred  to  in  this  revised  condescendence,  specify  the 
exercise  of  the  jurisdiction  to  be  in  various  maritime  causcF,**  &c. 

* 

Lord  Cringletie  having  been  called  to  the  Inner 
House,  Lord  Fallerton  became  Ordinary  to  the  caose, 
and  on  4th  June  1830,  he  ordered  mutual  cases  to  the 
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S'econd  Division.  The  pursuers  pleaded — I.  The 
grant  of  admiralty  jarisdiction,  conferred  on  the  pur- 
suers by  royal  charter,  3d  April  1616,  and  23d  Octo- 
ber 1636,  and  s^tatute,  22d  Aiarch  1661,  was  not  abro- 
gated, annulled,  or  done  away  by  the  Statute  1681,  c. 
16.  The  last  mentioned  statute  did  not  touch  the  case 
of  grants  of  inferior  admiralty  flowing  from  the  Crown, 
which  continued  to  subsist  at  valid  in  law,  noiwitb- 
ctlanding  that  statute. — li.  The  pursuers  hRving  con- 
tinued (o  e:;ercise,  without  interrupitoii  or  objection 
in  any  quarter,  the  right  of  admiralty  jurisdiction  in 
question,  from  the  year  1616  down  to  the  present  day, 
and  the  exercise  of  it  having  been  recognized  aud 
sanctioned,  in  a  g^eat  variety  of  ways  and  instances, 
by  the  High  Coart  of  Admiralty,  and  also  by  this 
Supreme  Court,  tbe  pursuers  cannot  now  be  deprived 
of  it  by  any  thing  short  of  an  act  of  the  Legislature. — 
III.  Tbe  right  contended  for  has  been  specially  re- 
pognized  and  sanctioned  by  various  British  Acts.— 
I  v.  The  modes  in  which  the  pursners  are  entitled  to 
exercise  the  right  of  Admiralty  in  question,  are  in  par- 
ticular these: — Is/,  By  an  Admiral-depute,  specially 
appointed  by  them  for  holding  courts  at  Leithy  in  con- 
junction with  local  magistrates  there,  also  chosen  by 
the  pursuers,  the  Admiral-depute  having  power  to  ad- 
journ the  Court' to  Edinburgh,  or  to  hold  a  Court  at 
Edinburgh  in  the  firnt  iustanct^ — Srcond^  By  the 
Bailies  of  Bldinburgb,  as  admirals-depute  in  courts  held 
by  them  at  Edinburgh,  virtute  officii^  as  exercising  the 
judicial  functions  of  the  corporation,  and  without  any 
formal  delegation  from  the  Lord  Provost,  Magistrates, 
and  Council,  for  deciding  all  questions  of  the  nature  of 
those  mentioned  in  the  summons,  within  the  bounds 
of  the  Admiralty  grant,  which  may  not  have  been 
brought  before  tne  Court  of  the  Admiral-depute  of 
Leith — Third,  By  precepts  and  warrants  issuing  from 
the  Courts  above  mentioned  for  arresting  and  poind- 
ing, and  in  particular  for  arresting  and  poinding  ves- 
seis,  for  enforcing  the  duty  of  one  shilling  per  ton  of 
prime  gilt,  by  taking  away  their  anchors  and  sails. 
Further,  arrestments,  though  granted  by  the  Admipd- 
depnte  of  Leith  in  a  Court  held  there,  may  be  used  in 
the  hands  of  persons  residing  in  Edinburgh. 

Anstoered — L  The  summons  contains  no  distinct, 
intelligible,  or  legal  definition,  or  descrtplion  of  the 
jurisdiction  therein  claimed,  so  as  to  eoabJe  tbe  Court 
to  pronounce,  either  with  safety  or  p^'actical  result, 
any  decree  in  conformity  to  the  summons.  Jurisdic- 
tion cannot,  constlitulionally,  be  sustained  in  such  in- 
definite and  vague  terms  as  the  foundation  of  a  de- 
cree in  a  Court  of  law,  and  the  subsequent  parts  of 
the  recoi'd  do  not  supply  this  defect.  The  jurisdic- 
tion claimed  by  the  summons,  in  so  far  as  its  nature 
is  er:plained  or  undei*siood,  is  in  direct  opposition  to 
all  the  authoritie^i. — IL  No  usage  or  practice  has 
been  condescended  upon,  sufficient  to  instruct  the  ex- 
ercise after  1681,  of  the  Admiralty  jurisdiction  claimed 
in  the  summons,  in  so  far  as  its  nature  is  explained  or 
understood. — IIL  No  usage  or  practice,  in  direct  op- 
position t<»  the  Act  1681,  c.  16,  can  be  sufficient,  m 
point  of  law,  to  create  or  support  any  jurisdiction 
abolished  by  that  Act  of  Parliament — not  one  case  has 
occurred  in  which  the  point  in  dispute  has  been  brought 


under  the  view  of  the  legal  guardians  of  the  interests 
of  the  Crown,  or  in  which  the  attention  of  the  Su- 
preme Court  has  been  called  to  the  doubts  as  to  tbe 
jurisdiction  claimed  by  the  pursuers,  which  led  them 
to  raise  a  declarator  on  the  subject. — IV.  The  modes 
in  which  the  pursuers  maintain  that  (hey  are  entitled 
to  exercise  the  Admiralty  jurisdiction  t;o  which  they 
lay  claim,  proves  the  practice  not  to  be  uuifoi'in,  dis- 
tinct, or  consistent.  The  defenders  niaintHiu;  il'.at  the 
Magistrates  have  no  power  to  exercise  the  juri^ic- 
tion  to  which  they  lay  claim,  by  two  Coui  U  sitting 
within  the  same  territory,  and  deciding  causes  of  the 
same  character,  description,  and  qualities,  so  far  as  re- 
late to  jurisdiction.     At  advising, 

Lord  CringUtie  was  clearly  of  opinion,  that  tbe  Magistrates 
had  Admiralty  jurisdiction  in  Leith.     This  appeared  from  ibe 
Act  16SI,  c.  16,  which  provided,  that  ihe  decreets  of  ell  other 
Inferior  Courts  of  Admiralty  were  subject  lo  the  review  aud 
reduction  of  the  High  Court  of  AdmirpJty,  thus  recc^iifii^ig 
the  existence  of  other  Inferior  Courts  of  AdinirdUy  tbaii  the 
mere  deputes  of  the  Judge- Admiral.     The  Act  1681   was  in. 
tended  to  clear  up  the  jurisdiction  of  the  High  Court  of  Justi- 
ciary and  Admiralty;  and  16()9,  c.  15,  to  remove  Iheiiiterfereiice 
of  the  Courts  of  Session  and  Justiciary, — (  Vitle  Kpmcs'  Law 
Tr:)Cts,  voce  Courts,  p.  223,)  and  the  case  of  Sinclair.     It  bos 
been    Siiid,  that  the   Inferior   Admiral    Couris   riiui'tioiicd   in 
IGSl,  are  merely  the  deputies  appointed  by  the  Jiul^j^w'-Admirjl 
himself.    I'his  interpretation  is  uot  consisteut   with  ihc  terms 
of  the  statute :  OjUinw  itilerpres  ietsum  esi  co^t'ine.uuo-j  and  he 
thought  that  the  jurisdiction  of  the  .Magi s( rales,  ftvm  ICSI,  was 
thereby  fully  established  to  the  Utiiou,  otherwise  it  would  have 
been  challenged.     The  pursuers  refei-  Cu28Cieo.II  I.  c.  58,  vrhich 
says,  that  the  Magistrates  "  shall  have,  exeitrise,  and  eujoy,  the 
same  powers,  authority,  and  jurisdiction  of  admiralty,  bailiary, 
or  other  jurisdiction,  in  and  over  the  New  Hurbour,  vi^ben  made, 
grounds  and  premises  to  be  purchased,  and  the  works  to  be  made 
and  erected,  under  the  powers  in  this  act  contained,  as  they  now 
have  and  enjoy,  or  of  right  may  exercise,  in  and  over  the  pre- 
sent  Harbour  of  Leith  and  its  appurteuances."     Then,  the  ^th 
Gea  III.  c.  44,  sec.  16,  enacts,  **  That  tbe  Admiral  and  resi- 
dent  Magistrates  of  South  Leith  for  the  time  being,  appointed 
by  the  Lord  Provost,  Magistrates  and  Council,  shall  have  and 
enjoy  the  same  powers  and  jurisdictiona  in  aud  over  tbe  town  of 
South  I^itb,  and  Harbour  thereof,  and  the  aforesaid  dock  or 
docks,  and  other  works  and  houses  contiguous  thereto,  in  all  ac- 
tions and  causes  that  may  come  before  them,  as  are  competent 
to  the  said  Lord  Provost  and  Magistrates  within  tbe  royalty  of 
Eduiburgb."    And  the  Statute  47   Geo.  III.   c.  3^  sec.  24» 
declares,  *'  That  tbe  said  Lord  Provost,  Magistrates  and  Coun- 
cil, and  their  successors  in  office,  tbe  Dean  of  Guild  of  tbe  city 
of  Edinbuigh,  and  bis  Court,  and  the  Admiral  of  South  Leith 
and  resident  Alagistrates  thereof,  as  Admirals -depute,  and  tbe 
Baron  Bailie  and  resident  Magistrates  of  Canongate,  Pleasance, 
North  Leith,   Coalhill  and  Citadel,  shall  hdve,  exercise  and 
enjoy  tbe  same  powers,  authorities  and  jurisdictions,  over  the 
whole  bouses,  grounds,  and  premises  to  be  pufcbaaed,  roads, 
streets,  and  buildings,  and  other  works  to  be  made  and  erected 
by  virtue  of  this  act,  and  of  tbe  before  recited  act  of  the  d9th 
year  of  tbe  reign  of  bis  present  Majesty,  as  they  respectively 
now  have  and  enjoy  over  the  present  town  of  South  and  North 
Leith,  and  Port  thereof."     The  case  of  Munio,  20th  February 
1781,  Mor.  7529,  quoted  by  the  defenders,  appears  to  me  an 
authority  for  the  pursuers,  when  accumtely  oonudered.     The 
inferior  jurisdictions  were  not  taken  away  by  the  Act  1681,  c 
16,  but  the  reverse.     If  otherwise,  no  usage  could  justify  the 
possession  or  exercise  of  what  was  contradictory  to  the  statute, 
or  where  such  powers  were  not  expressly  given.     This  was  the 
principle  laid  down  by  the  House  of  Lords  in  the  Earl  of  Had- 
dington's case;   (Scottish  Jurist,  Vol.  IV.  p.  58.)     But  if  by 
1681,  it  was  intended  to  have  put  down  the  Admiralty  jurisdic- 
tion in  question,  it  is  not  likely  that  the  powers  of  the  Magis- 


1831.] 


THE  SCOTTISH  JURIST. 


lit 


tratet  would  ha¥«be«i  allowed  to  continue  in  face  of  the  statute. 
For  the  ppesesaion  of  a  right  without  title  is  good  for  nothing. 
But  where  are  the  Magistrates  to  exercise  this  jurisdiction  ? 
In  Edinburgh  or  Leith  ?  If  they  maintain  that  it  is  in  Edin- 
burgh, he  thought  it  was  contrarv  to  their  charters,  which  only 
confer  the  jurisdiction  as  to  Leitn. 

I^nl  GUftUee — The  act  of  James  VI.  gave  additional  powers 
to  the  High  Couit  of  Admiralty,  such  as  passing  homings  on 
decrees,  without  applying  to  the  Court  of  Ses&ion.  Then,  1681 
bestows  the  farther  power  of  reviewing  its  own  decrees,  and 
those  of  Inferior  Admiralty  Courts.  He  thought  the  Magistrates 
had  Admiralty  jurisdiction  in  Leith ;  but  on  the  general  ques- 
tion, aa  to  their  right  to  exercise  such  in  Edinburgh,  he  doubted, 
and  would  like  to  see  the  ihcts  more  clearly  detailed.  If  the 
Magistrates  could  not  exercise  Admiralty  jurisdiction  in  Leith, 
it  would  be  a  great  misfortune ;  for  many  cases,  even  under  40s., 
— which,  by  the  late  statute  of  William  1 V.,  abolishing  the  Ad- 
miralty Court,  could  not  be  brought  before  the  Sheriff  Court, 
nor  the  Bailies,  as  bailies — would  have  to  come  to  the  Court  of 
Session. 

Lord  Meadowbank  concurred.  He  thought,  with  Lord  Glen* 
lee,  that  on  the  second  branch  of  the  cause  more  information 
waa  required ;  and,  therefore,  he  would  deliver  no  opinion  upon 
it.  On  the  first  part  of  the  case  he  also  concurred  with  their 
Lordships.  Custom  was  the  best  interpreter  of  statutes — and  it 
had  conferred  Admiralty  jurisdiction  on  the  Magistrates.  From 
an  expression  of  Lord  Cringletie,  he  could  not  refrain  from  ex- 
pressing what  his  opinion  of  the  law  was  regarding  usage. 
Statutes,  and  parts  of  statutes,  fall  into  disuetude  by  the  law  of 
Scotland ;  whilst  others,  and  parts  of  others,  remain  in  force. 
Tliisi  \v\is  a  proposition  which  had  never  been  denied,  aud  was 
foimded  on  the  law  of  Rome.  Had  the  Magistrates,  from  1681 
to  1831,  exercised  the  jurisdiction  in  question,  even  though  in 
the  face  of  the  statute,  he  would  have  supported  it.  He  had 
once  ocoasion  to  maintain  this  doctrine  in  Parliament^  and  had 
consulted  Sir  Ilay  Campbell,  who  was  clearly  of  opinion  that 
a  statute,  or  part  of  it,  though  it  does  not,  properly  speaking, 
fall  into  disuetude,  yet  a  contrary  consuetude  is  established, 
which  is,  in  effect,  a  repeal  of  the  statute,  being  truly  the  will 
or  consent  of  the  people  who  made  it.  The  same  doctrine  was 
recognized  in  England.  Scolch  statutes  might  be  explained  or 
repealed  by  a  contrary  usage;  and  from  this  he  thought  the 
Magistrates  had  made  out  their  case,  as  far  as  regarded  the  first 
branch.  He  would  not  give  any  great  weight  to  the  late  act  of 
William  IV.,  abolishing  the  Admiralty  Court,  except  in  so  far 
as  he  could  understand  it,  and  was  therefore  obliged  to  obey  it ; 
for  late  statutes  were  so  loose,  and  took  so  much  for  granted  as 
law,  that  it  was  often  difficult  to  discover  their  meaning. 

Lord  Justice-Clerk  was  of  the  same  opinion  with  their  Lord- 
ships  and  thought,  on  consulting  the  case  of  Rothsay,  and  the 
opinions  of  the  Judges,  on  which  great  stress  had  been  laid, 
that  it  was  adverse  to  the  plea  of  the  defendei's.  The  charters 
of  that  burgh  conferred  no  Adminilty  jurisdiction. 

The  Court  unanimously  pronounced  thiii  iuterlo- 
cutor : 

<<  Find,  that  the  pursuers  have  a  right  of  Admiralty  jurisdic- 
tion, as  claimed  in  the  summons;  but  as  to  the  mode  and  place 
of  exercising  such  jurisdiction,  or  the  limits  within  which  it  may 
be  so  exercised,  Remit  to  Lord  Fullerton  to  hear  pan'u  s  far- 
ther, and  to  do  farther  in  the  cause  as  to  his  Lordship  shall 
seem  just.** 

Puvsners*  Authorities, — Art.  of  Union,  sec.  ]9.  Hume, 
VoL  I.  p.  479,  and  II.  p.  aS.,  3d  edition.  Bank.  IV.  \%  sec. 
22.  Erak.  L  3, see.  dd, da.  Stat.  1665,  c.  40 ;  1680,  r.  4;  1st 
Geo.  I.  c.  oO.  Report,  IV.  of  Parliamentary  Commissioners^ 
pp.  53-6,  sec  4,  anno  1816.  Dowie  v.  Douglas,  dOth  May 
1817;  Fac.  Rep.  2Sth  Geo.  III.  c.  58,  sec.  23.  39th  Geo, 
IlL,  c.  44,  sec.  16.  47th  Geo.  IIL  c  3»  sec.  24.  Craig  v. 
Jameson,  dth  March  1772;  Mor.  7158.  1st  Wil.  IV.  c.  69, 
sec.  29.  Monro  v.  Magistrates  of  Edinburgh, '20th  Febrtury 
1781  ;  Mor.  7500,  and  Lord  Hailea*  Notes  of  the  Opinions  of 
the  Judges.  Bnioe,  &o.  v.  Sandeman,  16th  May,  IG^;  S.  & 
D. ;  and  House  of  Lords,  1830,  Shaw  and  Wilson's  Reports. 
Krsk.  Piio.  L  1,  sec.  la     Ersk.  Inst.  L  1,  p.  45.    Bank.  L 


I,  sec  60.  Stair,  I.  T,  sec.  16.  Prior  of  St  Bathans  cr.  Car. 
michael,  16th  June  1626;  Mor.  3102.  Dickson  v,  Scott,  7ih 
March  16^;  Mor.  8102.  Crawford  v.  OH phant,  March  1685; 
Mor.  3103.  Magistrates  of  Paisley,  SOth  November  179Q| 
Mor.  7687.  Innes  t;.  Innes,  8th  December  1622;  Mor.  3100. 
Innes  v.  Grant,  7th  December  1622,  and  1 2th  February  1623  ; 
Mor.  3101.  Blair  t;.  The  Incorporation  of  Mary's  Cbupel, 
July  1730;  Mor.  3099;  7  &  8  Gea  IV.  c.  120. 

Defenders*  Authorities. — Stat  1681.  a  16.  Ersk.  I.  8,  see. 
Sa  Stair,  II.  %  sec.  5.  Stair,  IV.  1,  sec.  58.  Hump,  1 1,  p.  d5<85. 
Lord  Advocate  v.  Calderwood,  Court  of  Justiciary,  26th  May 
1823.  Munro  v.  Magistrates  of  Bdinburgh,  20th  FeWary  1781  | 
Mor.  7529.  Magistrates  of  Kothsay,  22d  June  1820 ;  Fac  Col. 
Lees  V,  Summersgil),  17  Vcs.  jun.  508.  Crespigny  o.  Witten* 
wem,  &c. ;  Termly  Reports,  I V.  p.  790.  Rex.  v.  Pierce, 
Maulet^  Selwyn;  III.  p.  6&  Bnice,  22d  June  1700;  Mor. 
7414.  Houston  v.  Lord  Ross,  15th  July  1708;  Mor.  3107. 
Duff,  &c.  V.  Forbes,  1 4th  December  1671. 

Second  Division. — Lords  Ordinary,  Cringletie  &  FuUerton. 
— jict.  Keay,  Hope,  L'AmyandTawse.-*— ^/<.  Solioitor- General 
(Cockburn),  &  M.  P.  Brown.— M* Ritchie,  Bayley,  &  Hender- 
son, W.S.,  &  Geo.  Stodart  &  William  Fraser,  W.S.,  Agents. 
—Mr  Thomson,  Clerk. 


l^h  November  1831. 


No.  47.— 'William  Robbrtsok,  SuMpentkr,  v,  AocHniAiJi 

Walker,  Charger, 

Stamp — Conveyance — Held,  that  a  disposition  and  astignation, 
granted  on  the  narrative  that  the  granter  was  owing  certain 
sums  to  the  disponeet  contained  in  a  list  signed  as  reialwe  thert» 
tOf  and  disponing  certain  subjects  to  be  sold,  and  t/te  proceeds 
applied  in  ertlnction,  pro  tanto,  of  the  debl-~is  not  a  •*  convey- 
ance" in  the  sense  of  the  stamp  acts,  and  does  not  require  the 
consideration'monetf  to  be  set  forth  on  the  face  of  it. 

James  Robertson,  the  suspender's  brother-in-lair, 
owed  the  charger,  as  agent  for  the  Perth  Bank  at 
Auclitermuchty,  £1229,  15.  2.,  being  a  balance  aris- 
ing on  bills  covertly  discounted  to  James  Kobertson 
by  one  of  the  charger's  clerks,  without  the  charger  9 
knowledge.  On  discovering  the  fraud,  the  charger 
obtained  from  James  Robertson  a  disposition  and  a9« 
signation,  whereby,  on  the  narrative  that  he  was  ow- 
ing to  the  charger  certain  sums  of  money  contained 
in  a  list  thereof,  signed  of  the  same  date  as  relative 
thereto,  he  conveyed  to  the  charger  certain  subjects, 
and,  inter  alioy  a  bond  and  disposition  in  security  by 
the  suspender,  for  £100,  with  power  to  sell  the  sub- 
jects and  to  apply  the  proceeds  **  allenarly  in  pay- 
ment, pro  tanto,  of  the  debt  due  by  me  (James  Ho* 
bertson)  to  him  (the  charger)  as  aforesaid.*'  llie 
value  of  the  subjects  thus  conveyed,  did  not  amount 
to  nearly  the  Imlance  arising  on  the  relative  list, 
which  was  £1229,  15.  2.  The  deed  was  written  on 
a  35s.  stamp,  and  the  charger,  being  infeft  thereon* 
brought  an  action  of  mailTs  and  duties  before  the 
Sheri£F  of  Fife,  against  the  suspender  and  his  tenant, 
which  was  defended,  on  the  ground  that  the  bond  was 
extinguished  by  payments  made  to  the  cedent^  &e. 
The  Sheriff  decerned  in  terms  of  the  libel,  with  ex- 
penses. A  charge  being  g^ven  on  this  decree,  a  sus- 
pension was  presented  and  refused,  with  expenses. 
Neither  in  this  bill  of  suspension,  nor  in  the  Inferior 
Court,  was  any  objection  stated  on  the  stamp  laws. 
But  in  a  second  bill  of  suspension,  the  sns]^ender 
pleaded,  That  the  disposition  and  assignation  in  thd 
charger  s  favour  was  null  under  the  stamp  act,  as  it 
did  not  bear  on  the  face  of  it  the  consideration  for 
which  it  was  granted  ;  and  fartlier,  that,  being  a  eon* 
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▼eyance,  it  ought  to  have  home  a  £12  ad  valorem 
stamp,  corresponding  to  £1229,  15.  2.  On  advising 
this  second  hill,  with  answcfrs,  the  Lord  Ordinary 
(Craigie),  ordered  minutes  to  the  Court  on  the  ob- 
jection stated  under  the  stamp  laws,  hut  expressed 
liis  opinion  against  the  suspender  on  the  merits.  In 
the  meantime,  the  charger  transmitted  the  disposition 
and  assignation  to  the  Stamp  Office,  London,  and  got 
the  same  stamped  with  the  mortgage  stamp  of  £6, 
corresponding  to  £1229,  15.  2.,  and  the  relative 
list  (which  was  regularly  tested  and  bore  reference 
to  the  disposition)  stamped  with  a£l,  58.  stamp,  and 
intimated  to  the  suspender  that  the  deeds^  as  thus 
stamped,  and  receipts  for  the  penalties,  were  now  pro- 
duced, but  the  suspender  returned  for  answer,  that 
*•  unless  Mr  Walker  will  pay  the  whole  expenses  in  this 
case,  and  in  the  Inferior  Court,  the  minutes  must  be 
printed  and  boxed.'*  The  charger  pleaded — I.  That  the 
regulations  of  the  stamp  act,  under  the  word  conveyance, 
apply  only  to  dispositions  to  purchasers  at  a  sale,  and  it 
3s  only  in  such  conveyances  that  the  stamp  acts  require 
the  consideration-money  to  be  set  forth  on  the  face 
of  the  deed. — II.  The  objection  comes  too  late. — III. 
The  deed  was  all  alonfic  properly  stamped  as  an  assig- 
nation to  an  heritable  bond,  which  was  the  only  shape 
in  which  the  suspender,  who  was  charged  as  debtor 
in  the  bond,  was  entitled  to  object  to  it.  The  sus- 
pender pleaded.  That  the  deed  was  to  be  viewed  as  a 
conveyance,  and  was  therefore  null,  as  not  containing 
the  consideration-money  for  which  it  was  granted,  and 
not  bearing  the  proper  ad  valorem  stamp.  He  farther 
pleaded,  that  nothing  done  by  the  charger  extrajudi- 
cially, pendente  lite,  could  affect  the  question.  The 
Court  were  clear  that  the  regulations  of  the  stamp 
acts  in  regard  to  *'  conveyances**  did  not  apply  to  the 
deed  in  question,  and  remitted  to  the  Lord  Ordinary 
to  refuse  the  bill,  and  to  find  the  charger  entitled  to 
the  expenses  of  the  present  minutes  and  discussion. 

First  Division — Lord  Ordinary,  Cmigie. — /fct,  Wbigham  ; 
James  Taylor,  S.S.C.,  Agent. — jIU.  Deas;  Thomas  Lebum, 
S.S.C.,  Agent — S.  Clerk. 

I9th  November  1831. 

No.  48. — Alexander  Tulloh,  Svspender,  v,  William 

ToLHIE,  Charger, 

Payment — Expenses — Bill— Cfrrt<m»/<»wc«  in  which  the  onerous 
holder  of  a  bill  wat  aiiowed — /.  To  ivtyute  partial  patftnenU  tO' 
wardt  llie  extinction  of  the  interett,  and  the  expentes  incurred  in 
i^taining  assignation  to  the  bill,  and  doing  diligence  thereon  ; 
and  IL  The  expentcs  and  interest  not  having  been  liquidated  by 
the  partial  payments,  he  Ufas  entitled  to  charge  for  the  full  sum 
in  the  bill. 

On  the  4th  June  182*7,  the  suspender  Alexander 
tTuUoh,  and  Robert  Tulloh,  mercnants  in  Campbel- 
town, accepted  a  bill  at  six  months,  for  £116,  6.  6., 
drawn  by  the  charger,  William  Tolmie.  The  bill  was 
indorsed  to  a  third  party,  and  not  having  been  retired 
when  it  fell  due,  it  was  paid  by  the  charger,  who 
obtained  assignation  thereto.  The  suspender  was 
under  trust  before  the  date  of  the  bill,  ana  the  co-ac- 
ceptor, Robert  Tulloh,  soon  afterwards  became  in- 
solvent, upon  whose  estate  the  charger  ranked  for 
£146,  19.  24.  of  principal,  interest  and  expenses, 
and  on  the  8th  October  1828,  received  a  dividend  of 
£36«  14.  6.,  being  at  the  rate  of  five  shillings  per 


pound.  On  the  9th  Aagast  thereafler,  the  charger 
received  £10  from  the  suspender;  and  the  debt,  on  the 
7th  November  1829,  amounted,  with  interest  and  ex- 
penses, to  £166.  The  suspender  then  offered  in  writ- 
ing to  pay  down  £80  to  the  charger,  and  give  him  bills 
for  £30,  which,  with  the  £36  received  from  Robert 
Tulloh*8  estate,  and  the  £10  paid  to  account  by  the 
suspender,  would  reduce  the  debt  to  a  trifle.  This 
offer  was  accepted  by  the  charger,  but  not  hav- 
ing been  implemented  by  the  suspender,  he  was 
incarcerated  on  the  1st  June  1831,  at  the  instance  of 
the  charger,  for  £146,  being  the  principal,  with  in- 
terest and  expenses.  Upon  this,  he  presented  a  bill 
of  suspension  and  liberation,  pleading — T.  That  the 
charger  was  not  entitled  to  impute  the  dividend  receiv- 
ed from  Robert  Tulloh's  estate,  and  the  £10  paid  by  the 
suspender  towards  the  extinction  of  the  expenses  ;  but 
roust  deduct  them  from  the  principal  sum  due  on  the 
bill  in  question — (Balmano  v,  M*Neil,  reversed  by 
House  of  Lords |. -^11.  That  on  the  deduction  of  the 
said  sums  from  tne  principal  sum  in  the  bill,  the  sus- 
pender was  ready  to  consign  or  pay  the  balance,  and 
therefore  ought  to  be  liberated.  Answered — I. 
Eventually,  the  suspender  must  pay  the  expenses  in- 
curred by  his  not  paying  the  bill.  The  charger  is 
entitled  to  impute  the  partial  payments  towards  li- 
quidation of  these  expenses* — II.  The  suspender  has 
been  justly  incarcerated ;  for,  after  deducting  the  £46 

I)aid  on  account  of  the  £166,  there  still  remains  a 
arger  sum  due  by  several  pounds,  than  that  charged 
for.     Lord  Medwyn  pronounced  this  interlocutor  :— 

"  The  Lord  Ordinary  (November  I,  1831,)  having  consi- 
dered this  bill»  with  the  answers  thereto,  and  productions,  re- 
fuses the  bill ;  finds  expenses  due;  allows  an  account  thereof  to 
be  given  in,  and  remits  to  the  auditor  to  tax  the  same,  and  to 
report* — Note, — The  dividend  paid  from  the  joint-acceptor's 
estate  on  the  bill,  as  well  as  the  j£10,  must  be  applied  in  extinc- 
tion of  the  claim  under  the  bill,  unless  in  so  far  as  the  suspender 
has  consented  that  these  payments  should  be  otherwise  applied. 
The  Lord  Ordinary  does  not  see  evidence  of  this  which  he 
thinks  suftcient.  But  it  appears,  that  taking  the  state  made  up 
by  the  trustee  (Productions  with  Answers,  No.  L)»  as  the  basis 
of  calculation,  the  sum  due  at  the  incarceration  on  1st  June 
last,  would  exceed  the  principal  sum  in  the  bill,  for  which  the 
diligence  is  raised,  even  after  deducting  the  two  sums  claimed. 
Besides,  by  the  letter  to  his  agent  on  2d  June,  the  sum  for 
which  the  suspender  remained  incarcerated  was  just  j£110,  as 
the  charger  consented  to  liberate  him  on  making  payment  of 
£80,  and  giving  a  bill  for  £80, — terms  proposed  by  the  suspen- 
der himself,  which  the  charger  agreed  to  accept  of  then,  and 
which  he  has  again  judicially  agreed  to  accept.  The  Lord  Or- 
dinary  cannot  help  thinking  the  suspender  ought  to  dose  with 
this  offer,  paying  the  additional  expenses  of  this  discussion  in 
the  Bill. Chamber.** 

The  suspender  reclaimed — ^bat  the  Court  unani- 
mously adhered. 

Second  Division. — Lord  Ordinary,  Medwyn.— i^cl.  Ruther- 
ford.— Alt,   Dean  of  Faculty  ( Hope).— Inglis    and    Donald, 

W.  S.,  and  Alexander  Duff,  W.  S.,  Agents Bill-Chamber 

Clerk. 
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No>  49. — Mas  C.   R.   Caowfifia  or  Tt7aNL£Y,  Suspender^  v, 
J.  &  R.  Watson,  &c.,  Respondents. 

Foreigner — Meditatione  Fugae— Res  Judicata— Suspension  and 
Liberation — Married  Woroan-^Criminal  Warrant— Civil  Ac- 
tion—yfn  English  married  tooman  having  been  brought  to  Scotland 
by  the  Public  Prosecutor  on  a  criminal  warrant,  and  tried  Jur  the 
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crimet  of  kouKe'breaking  and  robbery,  of  which  the  torn  aeqwiied 
"^Heidf  /.  Tkat  she  tptu  not  entitled  to  penontU  protection^  but 
ivas  liable  to  be  imprieoned  on  a  roeditatione  fiigse  warrant  at 
the  instance  of  the  parlies  whose  property  had  been  stolen,  arid 
who  were  in  the  act  of  raising  a  summons  against  her  Jot  the 
restitution  of  said  property.^' IT,  That  it  weu  competent  to  ap" 
plyfi^i  ff^  obtain  a  second  worrani,  though  the  first  had  been 
dismiated  as  irregular  in  point  of  form, — I/L  That  it  is  euffi*' 
dent  ground  for  granting  said  warrant,  if  the  creditor  depone  to 
the  verity  of  the  debt,  and  his  belief  that  the  debtor  meditalesfiight* 
— /r.  A  Judgment  of  the  Bill-Chamber  is  not  res  judicata. — 
F.  jlcquittaljrom  a  criminal  charge  is  no  bar  to  a  civil  action 
far  re^itution. 

On  the  26th  of  December  1830,  the  banking-house 
in  Glasgow,  of  the  Messrs  Watsons,  was  forcibly 
broken  into,  and  property  belonging  to  them  stolen 
therefrom,  to  the  amount  of  £2 185,  besides  £4000  be- 
longing to  the  National  Bank.  A  person  of  the  name  of 
William  Heath  or  Lee,  and  the  suspender,  natives  of 
England,  had  established  themselves  in  Glasgow  for 
some  months  previoas  to  the  perpretation  of  this  crime. 
Immediately  thereafter,  these  parties  retired  to  Ldn* 
don,  and  strong  suspicions  having  arisen  against  them, 
they  were,  on  the  application  of  the  public  authori- 
ties, apprehended  on  the  1st  of  June  1831,  under  a 
criminal  warrant,  and  lodged  in  Glasgow  Jail,  where 
they  remained  till  their  trial  on  the  1 4th  of  Septem* 
-ber  thereafter,  before  the  Circuit  Court  of  Justiciary. 
After  a  trial  of  24  hours*  duration,  the  jury  (on  the 
15th  of  September),  uoanimously  pronounced  this  ven* 
diet : — 

*'  Find  the  pannd,  William  Heath,  aliaf  Lee,  giiilt^r  of  the 
theft  and  housebreaking  libelled ;  and  find,  that  the  pannel,  ElU 
sabeth  Crowder  or  Tumley,  alias  Allan,  was  in  the  previoas 
knowledge  of  the  theft,  but  had  no  participation  therein." 

Heath  was  condemned,  and  afterwards  sofPered  death 
accordingly.  But  the  suspender  was  assoilzied  and 
dismissed  simpliciter  from  the  Bar.  On  the  IGth  Sep*- 
tember,  the  day  after  the  suspender's  acquittal,  a  pe- 
tition was  presented  for  her  apprehension,  as  in  medi* 
iationejitga^  to  the  Sheriff  of  Lanarkshire,  at  the  in- 
stance of  "  James  &  Robert  Watson,  bankers  in 
Glasgow."  The  application  stated,  that  the  said 
William  Heath  and  the  suspender,  were  brothel- 
keepers  in  London :  That  Heath  had  received  sen- 
tence of  death  for  the  crimes  of  breaking  into,  and 
robbing  the  bank  of  the  petitioners ;  and  that,  by  the 
Terdict  of  the  jury,  the  suspender  had  been  found  to 
be  in  the  guilty  knowledge  of  said  crimes :  That  the 
petitioners  believed  she  was  in  possession  of  all,  or  at 
least  a  part  of  the  stolen  property,  and  was  in  medila- 
tioneJugcB  to  England,  and  therefore  that  she  should 
be  apprehended  and  examined,  and  thereafter  impri- 
soned, until  she  found  caution ^Wicio  sisii.  The  peti- 
tionersy  or  either  of  them,  were  appointed  to  make  oath, 
and  condescend  upon  their  reasons  for  believing  the 
suspender  was  'n  meditalionefugce — when  Gilbert  Wat- 
son, one  of  the  partners  of  the  petitioners,  swore  in 
terms  of  the  petition,  and  warrant  was  granted  for  the 
apprehension  of  the  suspender.  At  her  examination 
before  the  Sheriff-substitute,  it  was  objected,  that  the 
application  was  at  the  instance  of  James  &  Kobert 
Watson,  whilst  the  deposition  was  made  by  Gilbert 
Watson ;  and  the  Sheriff-substitute  sustained  the  ob- 
jection, and  dismissed  the  suspender.    The  Watsons, 


however,  craved  the  opinion  of  the  Sheriff-depute, 
which  was  allowed,  when  his  Lordship,  on  17th  Sep- 
tember, altered  the  Substitute's  interlocutor, —  re- 
pelled the  ol\jections-^^nd  remitted  to  his  Substitute 
to  proceed  in  the  cause.  It  was  agam  objected,  that  the 
suspender  had  been  acquitted  of  the  honsebreaking 
and  robbery ;  and  that  neither  in  the  oath  nor  in  the 
petition,  had  it  been  stated  by  the  creditor,  that  he 
knew,  or  had  been  informed  by  third  parties,  that 
the  suspender  had  meditated  flight.  This  objection 
was  sustained  by  the  Substitute,  but  afterwards  alter- 
ed, on  17th  September,  by  the  Sheriff-depute,  and 
warrant  granted  for  detention  of  the  suspender,  till 
she  should  6nd  caution  to  appear  in  a  competent 
Court,  to  answer  to  any  action,  which,  within  6  months 
thereafter,  mi^ht  be  brought  against  her,  for  restitu- 
tion of  the  petitioners'  property.  A  bill  of  suspension 
and  liberation  was  presented  against  this  juogment, 
which,  on  the  24th  September  thereafter,  was  advised 
by  Lord  Cringletie,  who  pronounced  this  interlocu- 
tor:— 

"  Passes  the  bill,  and  grants  the  liberation  prayed  for. Note, 

— The  Lord  Ordinary  has  passed  this  bill  merely  on  account  of 
the  informality  of  the  procedure  in  taking  the  oath  ordered  by 
the  Sberiff-depute.  The  petition  for  warrant  of  ineareeration 
was  presented  for  James  and  Robert  Watson,  without  men- 
tioning that  it  was  a  company,  or  that  they  had  partners. 
The  petition  is  signed  *  James  and  Robert  Watson  ;*  and 
the  order  of  the  SfaerifT-depute  is,  appointing  the  petition- 
ers, or  either  of  them,  to  make  oath.  None  of  them  have 
made  oath;  but  an  oath  was  emitted  by  Gilbert  Watson, 
who  is  none  of  the  petitioners;  and  consequently  the  oath  or- 
dered was  not  made.  As  to  the  complainer  being  in  meditatione 
fugee,  no  person  could  doubt  it.  She  was  brought  from  Eng- 
land by  force,  Upon  a  warrant  sgainst  her.  She  is  English,  and 
calls  herself  the  wife  of  an  Englishman  in  London.  Who  can 
doubt  that  she,  in  the  circumstances  in  which  she  is  placed,  in- 
tends to  leave  Scotland  ?  As  to  her  being  married,  whether  she  is 
so  or  not,  does  not  appear  to  the  Lord  Ordinary  to  be  of  consequence 
in  this  ease ;  and  to  obtain  a  warrant  against  any  one  as  in  me^ 
diiationefugte,  the  oath  of  the  applicant  for  it  that  he  has  a  just 
claim  is  enough ;  and  that  was  done  in  this  case,  if  he  had  been 
the  person  ordered  to  make  oath.*' 

On  the  same  day  that  this  interlocutor  was  pro- 
nounced, the  Messrs  Watsons  addressed  a  letter  to 
the  keeper  of  the  Tolbooth  of  Glasgow,  withdrawing 
their  warrant  of  imprisonment  against  the  suspender, 
and  consenting  to  oer  liberation ;  bnt  at  the  same 
time,  they  presented  a  new  application  for  her  ap- 
prehension, as  in  meditatione Juga^  on  which  she  was 
examined  by  the  Sheriff,  and  detained  in  prison. 
This  application  was  quite  formal,  being  at  the  in- 
stance of  Robert  &  Gilbert  Watson,  carry mg  on  busi- 
ness under  the  firm  of  James  &  Robert  Watson, 
bankers  in  Glasgow.  Gilbert  Watson  deponed, 
that  the  suspender  was  indebted  to  him  and  his 
partners  in  the  sum  of  £2185,  for  the  restitution  of 
which  they  were  in  the  course  of  instituting  an  ac- 
tion in  the  competent  court,  and  that  the  deponent 
believed  she  was  in  meditatione  Jugce.  The  sus- 
pender was  agun  incarcerated,  and  a  third  applica- 
tion, similar  in  terms  to  that  of  the  Messrs  Watsons, 
>ras  presented  by  the  National  Bank  of  Scotland,  and 
granted.  The  summons  of  the  Watsons  against  the 
suspender,  for  restitution  of  their  pro|)erty,  was  dated 
27  tn  September,  and  that  of  the  National  Bank^  the 
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}lth  November  1831.  Against  the  aecood  warrant 
of  the  Watsons,  and  also  thai  of  the  National  Bank, 
the  suspender  also  presented  bills  of  suspension  and 
liberation,  which  were  ordered  by  Lord  Fnllerton  to  be 
answered,  and  reported  to  the  Second  Division.  The 
suspender  pleaded — L  It  was  ineompeteat,  pending 
proceedings  as  to  the  legality  of  the  warrant  for  the 
complainer*8  incarceration  on  the  petition  firat  pre- 
sented by  the  respondents,  to  present  a  second  peti- 
tion, and  obtain  a  second  warrant  far  the  oomplain- 
er*s  incarceration — the  grounds  alleged  being  sttb« 
atantialty  the  same  in  both. — II.  The  judgment  pro- 
nounced by  Lord  Cringletie,  on  the  complainer*s  first 
bill  of  suspension  and  liberation,  is  resjudicata  in  ber 
favour,  and  her  present  incarcei*ation  cannot  be  sup* 
ported  in  the  face  of  that  judgment* — III.  Bat  sup- 
posing there  was  nothing  in  the  above  objections,  the 
respondents,  when  they  gave  up  their  first  warrant, 
and  so  admitted  its  illegality,  were  barred,  personad 
exceptione,  from  apprehending  the  complainer  under 
their  second  warrant ;  because,  but  for  the  complain** 
er*s  illegal  deteniion  in  the  meanwhile,  she  might  not, 
at  the  date  of  this  second  warrant,  have  been  in 
Scotland  at  all. — IV.  Independently  of  all  objection 
arising  out  of  the  illegality  of  the  respondents'  first 
proceedings,  it  is  submitted  that  the  complainer,  as 
oeing  a  native  of  England,  and  as  having  been  com- 
pulsorily  brought  from  her  domicile  in  that  country, 
for  the  single  purpose  of  standing  her  trial  on  a  spe- 
ci6ccnminal  charge  in  this,  was  protected  and  en- 
titled to  return  home  without  subjecting  herself  to 
any  imputation  of  JugOf  or  being  exposed  to  any  pro- 
ceedings as  in  meaitatione  Jugie,  She  stood  in  the 
same  situation  as  a  witness  brought  from  the  sanctu- 
ary or  a  foreign  country,  whtcn  quoad  her,  was  a 
sanctuary ;  the  protection  was  inherent  in  her  by  the 
common  law  of  the  land.  The  fii*6t  application  being 
illegal,  and  likewise  the  appeal  to  the  Sheri£F-depnte, 
it  is  incompetent  to  present  a  second  application. — V. 
The  claim  in  which  the  respondents  now  insist  against 
the  complainer  being>  from  the  very  shape  in  which 
it  is  made,  to  be  viewed  merely  as  an  ordinary  claim 
for  civil  debt,  the  complainer,  m  respect  of  her  cover- 
ture, is  not  liable  to  personal  diligence,  nor,  of  course, 
subject  to  be  apprehended  as  in  meditationeJugCBy  that 
being  a  remedv  competent  against  such  parties  only 
as  may,  upon  final  decree,  be  subjected  to  personal 
attachment. — VI.  The  complainer  submits,  in  the  last 
place,  that  were  every  one  of  the  preceding  reasons 
of  suspension  to  be  repelled,  she  is  still  entitled  to 
instant  liberation,  in  respect  that  the  oath  of  the  re- 
spondents, upon  which  sne  has  been  incarcerated,  is 
not  in  any  fair  or  legal  sense  an  oath  to  the  verity  and 
existence  of  a  debt  against  her.  A  nswered,  for  the 
Messrs  Watsons — I.  The  first  bill  of  suspension  re* 
garded  the  first  warrant,  which  was  formally  and  ex- 
pressly withdrawn  in  writing,  but  the  present  suspen- 
sion relates  to  the  second  warrant,  so  that  there  is  no  lU 
alibi  pendens, — II.  No  judgment  in  the  Bill-Chamber 
can  be  held  as  resjudicata,  Besides,  the  judgment  in  the 
first  suspension  passed  merely  in  respect  of  the  irre- 
gularity in  point  of  form.  It  did  not  touch  the  me- 
rits.  <Again^  there  can  bq  no  res  judicata  regarding 


wwtKuUk  €x  mediiatione  JugWt  because  every  applica- 
tion makes  a  new  case,  and  there  might  be  grounds 
for  granting  it  to-dav,  which  did  not  exist  ye^erday. 
— 111.  Because  the  first  warrant  may  have  been  ir- 
regularly granted,  that  foiMns  no  e::cepuon  whatever 
to  prevent  the  respondents  applying  for,  and  acting 
upon  one  confessedly   regular — IV.     Blomioiled  fo- 
reigners are  subject  to  meditatiofugce  warrants,  where 
they  have  contracted  debt  within   Scotland  to  native 
Scotchmen,  and  are  intending  to  leave  the  country, 
with  a  view  to  avoid  discharging  the  debt.   Nay,  even 
if  their  permanent  residence  is  elsewhere,  and  they 
are   only  eeoaslonally   in   Scotland,  and  have  there 
contracted  debt,  they  may  be  so  detaiaed   by  the 
Scotch  creditor  till  they  find  caution  to  answer  to 
the  Scotch  Courts.     The  respondents,  not  being  par- 
ties to  the  criminal  warrant  by  which  the  suspen- 
der was  brought  to  Scotland,  cannot  have  their  rights 
affected,   by  the  fact  of  her  having   been   brought 
from  England,  against  her  inclinations,  by  t'le  Crown. 
The  public  prosecutor  did  not  undertake  to  protect 
her  against  civil  creditors.     She  fled  from  justice  af- 
ter oommittinff  the  crime,  and  the  criminal  warrant 
did  no  more  than  bring  her   back  to  the  place   from 
which,  in  the  eye  of  law,-  she  ought  never  to  have 
fied. — V.  A  married  woman  is  personally  liable  to 
answer  for  obligations  contracted  ex  delictu.     She  is 
bound  to  restore  the  stolen  property  in  her  posses- 
sion-'-ad  /actum  preslandum  arising  fi<om  ber  own 
criininal  conduct  Besides,  her  husband  is  civilly  dead, 
having  been  transported  as  a  felon  beyond  seas    by 
the  Courts  of  England,  in  evidence  of  which,  a  cer- 
tifioate  to  that  efiect  has  been  produced  from  the  Old 
Bailey^—VI.  The  respondent  swears  that  the  sus- 
pisnder  is  indebted  to  him  and   his  partners  in    the 
sums  specified  :  That  he  believes  that  she  is   intend- 
ing to  leave  Scotland  for  England.     This  deposition 
is  sufficient.    It  is  not  necessary  that  he  should  hare 
personal  knowledge  of  the  suspender's  dcltnqnency^. 
In  cases  like  the  present,  such  is  scarcely  possible.   In 
addition  to  these  pleas,  the  National  Bank  maiutained 
—I.  That  no  objections  could  be  stated  against  their 
warrant,  which  was  ab  initio  peifectly  regular. — II. 
That  absolvitor  from  the  oinminal  charge  did  not   re- 
lieve the  snspender  from  the  civil  claim  of  restitution 
and  reparation,  nor  preclude  them  from  taking   the 
competent  steps  to  enforce  it. 

Zwv/  Jusike*Clirk  was  of  opinion,  notwiibatandiog  the  Terr 
nble  argument  submitted  for  the  suspender,  that  none  of  the 
grounds  on  the  record  could  be  sustHined.  There  had  been  a 
complete  renunciation  of  the  first  detainer  by  the  letter  of  the 
respondents,  and  the  interlocutor  of  liberation  pronounced  by 
Lord  Cringletie.  As  to  the  verdict,  he  paid  no  regard  to  it,  but 
viewed  the  case  in  the  Mme  light  as  if  it  bad  been  one  of  not 
guilty,  which,  by  the  Uiw  of  Scotland,  could  form  no  bar  to  a 
civil  action.  As  to  the  question  of  her  .being  a  foreigner,  the 
allegation  was,  that  she  came  and  established  herself  at  Glas- 
gow  for  several  months,  for  the  purpose  of  perpetrating  the  crime 
of  house-breaking  and  robbery.  As  to  the  validity  and  compe. 
tcncy  of  the  diligence,  he  thought  the  point  settled  by  decided 
oues,  and  did  not  look  to  the  ontter  of  domicile  which  had  been 
laised.  Theplea  of  her  being  a  married  woman  was  entitled  to 
no  refnrd.  The  debt  was  contncted  by  her  ex  deiiciu  with 
Scotch  parties.  It  was  proper,  perhaps,  to  ascerUin  the  fact  of 
her  being  a  msrried  woman,  but  at  present  tiiey  were  not  en- 
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faired  in  •  questiao  of  evidence.  J«  the  diligence  then  wrong  ? 
Ue  would  smy  no.  The  suspender  wes  hrowghc  to  S«otUu)d  Uy 
the  public  proseciitoiv  «nd  not  by  the  Messx-s  Watsons.  Was 
the  liord  Advocate  or  Advocate-depute,  the  momeAt  the  trial 
was  over,  to  protect  the  suspender,  by  putting  her  into  a  car ringe, 
and  escorting  her  over  the  border?  Such  procedure  would  be 
very  strange.  In  civil  eases— in  oases  from  the  sanctuary,  0. 
^.  where  a  proteetbn  ie  granted  ky  the  Court,  it  is  specified  to 
a  precise  hour,  and  beyond  that  time  it  is  not  worth  »  s|raw. 
There  is  no  allegation  of  fraud  u^ed  against  the  suspender.  Slie 
was  brought  bv  the  public  prosecutor  from  England  to  Scotland 
against  her  will,  and  the  moment  she  was  di»cbarged  from  the 
criminal  accusation,  she  was  liable  to  civil  diligence.  He  did 
iKvt  think  that  these  was  anv  good  objection  even  to  tiie  first 
oath»  and  certainly  none  to  tho  second.  Watson  depones  to  the 
debt*  and  states  his  belieif  49  to  her  intention  to  leave  the 
countiy. 

Lord  Glcnlee, — The  suspender  Was  brought  to  this  country 
against  her  will  by  the  public  prosecutori  but  tbe  Messrs  Wat- 
sons and  this  process  Have  nothing  to  do  with  that  transaction. 
Had  the  Watsons  brought  her  here  on  the  pretence  of  being 
guilty  of  a  arime,  and  then  uicarcerated  hcjr,  and  she  had 
been  fa«nd  innocent,  there  night  haye  then  been  an  analogy 
between  this  case  apd  that  of  Ualyburton*  where  the  party 
was  induced  to  leave  the  Abbey  that  he  might  be  apprehena- 
ed.  As  to  foreigners,  the  diwculties  in  tbe  cases  decided  have 
been,  where  the  application  was  made  at  tbe  instance  of 
one  foreigner  against  another,  lor  a  foreign  debt  But  a 
Scotch  .  party,  having  a  cUioi  agaioat  his  debtor,  is  en- 
titled to  get  a  warrant  of  nudUatio  fugtB  against  him,  wben«> 
ever  he  finds  him  in  Scotland-  The  suspender  was  going,  she 
says,  to  England,  but  it  is  not  likely  that  she,  considering  all 
the  circumstances  of  her  case,  wouM  remain  long  there.  The 
Watsons  were  justified,  therefore,  in  whatever  domicile  they 
found  hnr  to  tecure  her  perun. 

Lord  CringUtie  was  of  the  same  opinion  with  their  Lord- 
ships*  Had  tlieie  been  no  merdiot^  even  be  thovtgfat  there  was 
CI  facie  eyidence,  £rora  the  statements  of  the  Watsons,  suffideat 
to  >varrant  the  detention  of  the  suspender.  Tbe  allegation  was, 
tbe  possession  of  their  money — the  existence  of  a  civil  debt 
arising  ex  delictu.  No  domicile  ijvas  req^uired  for  this.  Suppose 
an  EngUsman  purchases  a  horse  in  a  Scotch  market,  and  frau- 
dulently removes  to  Engbnd  vithoiit  paying  it,  and  is  thcra- 
after  found  in  Scotlao4i  would  the  seller  not  be  entitled  to  have 
him  apprehended  on  the' ground  of  medUaiio  fugm  f  Un- 
'  doubtedly  be  would.  In  the  present  case,  tbe  debt  having  ori- 
ginated ex  delictu,  no  domicile  was  required,  and  no  protection 
could  be  granted  to  the  suspender,  without,  in  his  opinion,  aiding 
and  abetting  her  in  accomplishing  her  crime  and  fraud. 

Lord  Meadowbank.-^UiB  Lordship  had  charged  the  Jury  in 
the  criminal  trial,  when  the  suspender  was  acquitted ;  and  if  the 
case  were  to  have  been  determined  finun  what  he  previously  knew, 
at  present  he'  would  have  felt  himself  in  a  delicate  situation. 
Fortunately  on  the  record  in  the  civil  case,  there  were  sufficient 
grounds  to  decide  the  point.  Therefore  he  dismissed  the  criminal 
procedure  entirely  from  his  mind.  On  looking  to  the  oath  of  the 
party,  he  thought  it  was  a  clear  case  for  the  interposition  of  the 
remedy  of  a  medUatio/ugm  wnnwaL  The  moment  after  her  dis- 
missal from  the  Bar,  bad  an  application  for  protection  been  present- 
ed to  him,  he  would  have  refused  it ;  for  he  would  have  considered, 
that  in  granting  such,  he  would  have  been  lending  his  assistance 
to  the  perpetmtion  of  fraud  and  crime.  She  could  not  be  in  a 
better  aitnation  now  than  she  was  then,  A  married  woman 
had  no  right  to  be  protected  against  restoring  Stolen  goods. 

The  Conrt  unanioiously  refused  the  bills  of  sas«- 
pension  and  liberation. 

Suspender's  Authorities — Thorn,  1 0th  December  1828  ; 
7  Shaw,  158.  Cockbuni's  Creditors,  Idth  July  1700;  4th 
Brown's  Sup.  497.  •  IL  Bell's  Com.  659,  672.  Pratt,  30th 
June  1826;  S.  &  D.  Archer  v.  Law,  18th  June  1791 ;  Mor. 
8894.  HalyburtOD,  2l«t  July  1709 ;  fielFs  Com.  JI.  562.  3, 
4.  Gorman,  3d  February  1827 ;  S.  &  D.  Service,  26th  May 
18IL    Hamilt^,  6th  June  18U.    Bryson,  10th  March  1812; 


F.  C.  Scott,  6(h  December  17653  Joaet,  8th  July  1797;  Dirle- 
ton's  Doubts,  p.  228.  Urquhart,  1 7th  December  1769;  Mor. 
10,470.  Ersk.  L  6.  sec.  24.  Chalmers,  19th  February  1700; 
Mor.  608a 

Respondents'  Authorities. — McGregor,  1st  Febniary  1828; 
Shaw,  Vol.  VI.  475.  Tait ».  Wilson,  4tb  Jiine  1831  ;  Shaw, 
Vol.  IX.  p.  680.  Troiter  r.  Kemie,  7th  December  1830; 
Shaw,  Vol.  IX.  144.  Brown's  Synopsis,  Forum  Competens, 
Part  V.  Angalo,  22d  January  1564;  Mor.  4825;  al«o  a  Case, 
22d  Janunry  Kill  ;  Mor.  4S27.  Arnold  p.  Young,  December 
16S3;  Mor.  4343.  Agrie  v.  Chattos,  6th  February  1701; 
Mor.  4826.  Hardie  t;.  Liddle.  4th  January  1759 ;  Mor,  4830. 
Heron  v.  Dickson,  I6th  December  1773;  Mor.  8550.  Dickie 
V.  Dick,  20th  December  1811  ;  F.  C.  Bell,  II.  564.  Brsk. 
I,  6,  sec.  24.  Stair,  I.  4.  sec.  22.  Anderson  r.  Buchanan, 
27th  July  1775;  Mor.  6081.  Bell,  11.  p.  167,  Notes  1  &  2. 
Chumside  v.  Currie,  1 1th  July  1789;  Mor.  6082. 

Second  Dcvision.--Lords  Ordinary,  Cringletie  and  Fuller- 
ton — Aci.  Jameson,  p.  Robertson,  Ivory  and  Semple. — Alt, 
Dean  of  Paculiy  (  Hope),  Skene  and  Penney...r.C.  J.  F.  Orr, 
W.S.,and  Smith  and  Kinnear,  W.S.,  Agents.^Mr  RolUnd, 
Clerk. 


STATUTE, 


No.  50. 

An  Act  to  indemnify  persom  who  have  acted  a»  Deputy  Lieute* 
nantt  in  Scotland  without  duequtdificaliom, — 1  ^  8  Gul.  /T.  c.  61 

This  statute,  after  narrating  the  Act  passed  in  the 
forty-second  year  of  tbe  reign  of  bis  Mi^esty  King 
George  the  Third,  intituled  '*  An  Act  to  raise  and  es- 
tablisb  a  Militia  Force  in  Scotland/*  enacts, 

Deputy  Lieu.      ^'  "  "^^^^  every  person  who  shall  have  been  ap- 
tenanu  indvml  pointed  n  Deputy-Lieutenant  of  any  county,  stew- 

in*w»iuIut*Sl  •'^*  ^*'?'  or  place  in  Scotland,  by  the  Lord  Lieu- 
inj  poM^Mwtor  tenant  of  tbe  said  county,  stewartry,  city,  or  place, 
the  quaiiflc*^  and  shall  have  acted  as  such,  and  every  person  who 
ilTi^wr***"^  shall  have  acted  by  and  under  the  authority  of  such 
Deputy- Lieutenant,  shall  be  and  is  hereby  indem- 
nified for  and  in  respect  of  any  matter  or  thing  done  b^  *u«h 
person  as  such  Deputy- Lieutenant,  or  by  s«oh  person  acting  by 
and  under  his  authority,  notwithstanding  that  such  Deputy- 
Lieutenant  was  not,  when  appointed,  and  may  not  now  be,  pos- 
sessed of  the  qualification  required  by  the  said  recited  Act,  and 
did  not  deliver  an  account  of  such  qualification  to  the  Clerk  to 
the  Commissioners  of  Supply,  as  thereby  prescribed,  and  not- 
withstanding that  all  or  any  of  the  other  regulationa  prescnbed 
by  the  said  recited  Act  in  regard  to  the  appointment  of  Deputy- 
Lieutenants  rosy  not  have  been  observed  and  fulfilled ;  and  no 
such  Deputy- Lieutenants,  or  such  other  persons  acting  by  and 
imder  their  authority,  sbdl  be  liable  in  any  penalty  imposed  by 
the  said  Act  for,  or  in  respect  of  such  Deputy- Lieutenants  hav- 
ing acted  in  the  execution  of  the  said  Act  being  disqualified,  or 
not  having  delivered  the  qualification  as  aforesaid.'* 

All  acts  dons  ^^'  "  '^bat  every  act,  matter,  or  thing  done  by 
by  auch  Dcpu-  any  such  person  appointed  Deputy- Lieutenant,  or 

or*!KTi»o«*un!  ^y  ""y  °*^**'  P?*^®"  acting  by  and  under  the autho- 
drr  tiiein,iotw  nty  of  such  Deputy.  Lieutoiant,  as  herein-before 
good  And  T4IM.  mentioned,  or  to  be  done  by  such  person  or  persons 
in  the  due  and  lawful  execution  of  the  said  Act,  until  the  first 
day  of  July  one  thousand  eight  hundred  and  thirty-two,  shall  be 
good,  valid,  and  efiectual,  and  shall  not  be  liable  to  any  question 
or  challenge  for  or  by  reason  of  such  person  not  being  qualified 
as  aforesaid,  or  not  having  performed  or  observed  all  or  any  of 
the  regulations  prescribed  and  provided  by  the  said  Act  re^ud- 
ing  the  appointment  of  Deputy-Lievtenanta,  or  for  or  in  respect 
of  all  or  any  of  such  regulations  not  having  been  otherwise  per- 
formed or  observed ;  any  thing  in  the  said  Act  or  in  any  other 
Act  or  Acts  to  the  contrary  in  anywise  notwithstanding. ** 
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ProoMdings  of      III.   '<  And  whereAs  doubts  have  been  enter- 

SJTJUSetiiSrjf  **^"^*  ^  *®  ^^«  legality  of  the  orders  and  proceed- 
Lieutenancy  ings  of  certain  general  meetings  of  Lieutenancy 
dcdired  mIW.  held  without  the  previous  notice  prescribed  by 
the  sud  recited  Act  having  been  given,  and  it  is  necessary  and 
expedient  that  such  doubts  should  be  removed ;  be  it  enacted. 
That  all  orders  and  proceedings  of  such  meetings  hitherto  held, 
and  every  thing  done  in  pursuance  thereof,  shall  be  equally 
valid  and  effectual  as  if  such  notice  had  been  duly  given.*' 

HOUSE  OF  LORDS. 

(Speechet  taken  from  Mr  Gumey't  Short-Hand  Not€tJ 

6th  October  18S1. 

No.  51.— Baraon  Grahaue,  Appellant,  v.  Wiluam  Shand 

&  Others,  Jtespondents, 

Entail— Title— Appeal— .Register  of  Sasines— JtMfgm^tU  of  the 
Court  of  Session  affirmed,  sustaining  the  sale  of  an  estate  held 
under  a  strict  entail,  in  respect  the  deed  of  entail  was  not  recorded 
in  the  Register  of  Entails  till  after  the  date  of  the  sale,  notwithstand- 
ing the  consideration  of  marriage  expressed  in  the  entail,  Me^ 
gistration  in  the  Register  ofSasines  is  not  s^fficienl^Observed, 
that  it  was  highly  irregular  to  qffix  the  name  of  English  Counsel 
to  an  appeal,  without  previousljf  consulting  lUm, 

By  contract  of  marriage,  28th  September  1748,  be- 
^  tween  Miss  Catherine  Ogilvie  and  William  Barclay 
or  Grahame,  with  consent  of  his  father,  James  Bar- 
clay,  proprietor  of  the  lands  of  Balmakewan  and   { 
others,  the  latter  disponed  these  lands,  under  the  fet- 
ters of  a  strict  entail,  to  the  said   William  Grahame, 
and  the  heirs-male  to  be  procreated  of  the  marriage ; 
whom  failing,  to  the  heirs-male  of  the  body  of  the 
'  said  William  Grahame  of  any  after  marriage,  Arc.  Sec. 
This  deed  was  not  recorded  in  the  Register  of  iSntails 
till  2l8t  November  1792;  bat  James  Barclay  having 
died  in  1758,  William  Grahame  thereafter  made  up 
titles,  by  executing  the  procuratory  of  this  contract, 
and  obtaining  a  Crown  charter,  dated  23d  February 
1758,  in  which,  as  well  as  in  the  infeftment  which  fol- 
lowed, (29th  May,  recorded  12th  June   1758,)  the 
whole  clauses  and  fetters  of  the  original  entail  were 
engrossed.  Mrs  Catherine  Ogilvie  or  Grahame  having 
died  without  issue,  William  entered  into  a  second 
marriage  with  Miss  Wilhelmina  Barclay,  by  whom 
he  had  three  sons,  Robert,  Francis  and  James,  and 
two  daughters.     William  died  in  1776,  and  was  suc- 
ceeded by  his  eldest  son,  Robert,  who,  in  1787,  made 
up^  titles  oy  service,  and  was  infeft  as  nearest  lawful 
heir-male   of  tailzie  and  provision   under  the  deed 
1748,  to  his  father,  in  special,  in  the  said  lands.     The 
fetters  of  the  entail  were  engrossed  in  the  retour,  pre- 
cept and  infeftment  which  followed  (24th  Octoher, 
recorded  Sd  November  1787).     In  1788,  with  a  view 
to  pay  various  debts  of  William  Grahame,  as  well  as 
of  Robert,  who  was  of  facile  disposition,  and  had  exe- 
cuted a  bond  of  interdiction  in  favour  of  his  brother- 
in-law  and  William  Baillie,  writer  in  Montrose,  the 
estate  of  Balmakewan  was  sold  by  public  roup  to  Dr 
Thomas  Gillies,  in  whose  favour  a  disposition  was 
granted  6th  and  7th  February  1788.     He  was  infeft 
on  6th  March,  and  his  infeftment  was  recorded  on 
^27th   April  same  year.     He  afterwards  obtained  a 
charter  of  confirmation  under  the  Great  Seal,  dated 
the  20th  December,  and  sealed  the  Sd  January  1792.' 
The  estate  thus  sold  passed  through  the  hands  of  va- 
rious purchasers ;  and,  at  length,  one  portion  of  it 


was  acquired,  in  1823,  by  the  defender,  Shand,  ami 
another  portion  of  it,  at  different  times,  by  the  de- 
fender. Sir  Alexander  Ramsay.  Robert  Grahame 
died  in  1792,  and  was  succeeded  by  an  only  son,  Ro- 
bert William  Grahame,  who  died  in  1794,  and  was 
succeeded  by  Francis  Grahame,  who  has  been  in  pos- 
session of  the  unsold  property  ever  since, 

The  present  action  was  brought  by  the  pursuer, 
son  of  James  Grahame  and  grandson  of  William 
Grahame,  and  concluded  for  reducing  and  setting 
aside  the  sale  made  to  Dr  Gillies  in  1788,  and  the 
whole  subsequent  titles,  including  those  of  the  defen- 
ders. In  support  of  which  it  was  pleaded— I.  That 
the  pursuer,  as  a  substitute  under  the  entail  1748,  had 
good  right  and  title  to  pursue. — ^11.  That  the  entail 
contained  effectual  prohibitions  sufiiciently  fenced 
with  clauses,  irritont  and  resolutive,  against  selling, 

contracting  debt,  or  altering  the  order  of  succession 

III.  That  the  entail  was  binding  on  each  and  every  heir 
who  succeeded  to,  and  possessed  the  lands — they  hav- 
ing severally  made  up  their  titles  thereon,  and  held 
and  possessed  the  lands  by  virtue  of  it.— IV.    The 
said  enteQ  having  been  adopted,  and  the  fetters  there- 
of engrossed  in  the  titles  and  investitures  of  all  the 
heirs  who  have  succeeded  to,  and  possessed  the  lands 
since  its  date,  and  their  titles,  containing  the  whole 
conditions,  restrictions,  clauses  prohibitory,  irritant 
and  resolutive  of  the  tailzie,  having  bneen  duly  record- 
ed in  the  Register  of  Sasines,  the  entail  was  thereby 
published  as  a  burden  on  the  title  of  each  heir,  and 
was  in  law  effectual  against  creditors  and  purchasers  • 
and  lastlj^.  That  the  sale  to  Dr  Gillies,  in   1788,  waJ 
null  and  void  (with  all  that  has  followed  thereon),  as 
having  been  made  in  direct  contravention  of  the  fet- 
ters of  the  entail. 

The  defenders  contended— L  Tliat  the  pursuer  not 
having  produced  the  titles  on  which  he  libelled,  had 
no  title  to  pursue  the  present  action.— II.  The  entail 
not  having  been  recorded  in  the  Register  of  Tailsies 
until  the  year  1792';  and  Dr  Gillies  having  acquired 
the  estote  by  purchase,  prior  to  that  date,  his  title 
and  that  of  his  successors,  cannot  be  challenged  as 
contrary  to  the  said  entail,  which,  while  unrecorded 
in  the  said  register,  was  ineffectual  against  third  par- 
ties; and.  111.  The  defenders  had  purchased  the 
lands  honaMe^  and  their  title  could  not  be  challeng- 
ed. The  Lord  Ordinary  pronounced  this  interlocu- 
tor : — 

"  X^hJune  1829— Having  heard  parties'  procumtore  upon 
the  closed  record,  assoilzies  the  defenders  from  the  condasions 
of  the  action,  and  decerns  :  Finds  the  pursuer  liahle  in  ex- 
penses,** &C.  &c. 

Upon  advising  a  reclaiming  note  from  this  interlo- 
cutor, the  Court  (11th  December  1829,)  unanimously 
found  as  follows : — 

J  ^^?^»  *^"^  ■»  the  pursuer  is  a  substitute  heir  of  entail 
under  the  deed  of  entail  founded  on,  he  is  entitled  to  pursue 
this  acuon ;  but,  in  respect  the  sold  deed  of  entaU  was  not  re- 
corded  m  the  Raster  of  Entails  till  after  the  date  of  the  sale 
libelled,  refuse  this  note,  and  adhere  to  the  interlocutor  com- 
plained of:  Find  expenses  due,**  &c. 

Grahame  appealed,  pleading— The  prohibitions  of 
the  tailzie,  contained  m  the  marriage-contract,  be- 
ing  expressed  in  apt  and  technical  words^  and  duly 
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fenced  with  clausses  irritaTit  and  resolutive,  90  as  to 
bar  sales,  contractions  of  debt,  and  alterations  of  the 
order  of  succession,  were  not  only  binding  on  the  suc- 
cessive heim  of  tailsie ;  but  being  inserted  verbatim  in 
all  the  ioresti tares,  and  duly  recorded  in  the  Register 
of  Sasines,  were  thereby  made  effectual  against  credi- 
tors, purchasers,  and  singular  successors.  And  Ro- 
bert Grahame,  an  heir  of  tailzie,  to  whom  these  pro- 
hibitions applied,  having  made  the  sale,  and  granted 
the  originu  title  under  challenge,  and  the  purchaser 
having  accepted  thereof  in  violation  of  the  prohibi- 
tions, and  in  defrand  of  the  vested  rights  of  the  sub- 
stitute heirs,  it  follows  that  the  same  are  illeg^,  void 
and  null,  and  reducible  at  the  instance  of  the  appel- 
lant, a  substitute  heir,  and  having  a  good  title  to  sue 
and  insist  in  the  present  action.  Answered — The  al- 
leged entail,  on  which  the  pursuer  founds,  not  having 
been  recorded  in  the  Register  of  Tailzies  until  the 
vear  1792,  and  Dr  Gillies  having  acquired  the  estate 
vj  purchase  prior  to  that  date,  bis  title  and  that  of 
his  successors  cannot  be  challenged  as  contrary  to  the 
said  entail,  which,  while  unrecorded  in  the  said  re- 
gister, was  ineffectual  against  third  parties. 

{15ch   September  1831.] 

Mr  M'Neil  appeared  at  the  Bar  as  counsel  for  the 
appellant. 

Lord  CAajice//or.— Where  is  Dr  LushifigtOD  ?  and  on  which 
side  is  he? 

Dr  Lushington, — I  am  for  the  respondent,  nnr  Lord. 

Xorrf  Chanoellor. — How  does  it  happen,  Dr  Lushington,  that 
jour  signature  is  affixed  to  the  case  for  the  appellant,  and  that 
you  now  appear  for  the  respondent? 

Dr  JLuskittgton, — I  do  sot  know,  my  Lord ;  I  beliere  there 
must  have  been  some  mistake  about  the  retainer. 

Lord  CkanceUor, — I  will  read  to  you  the  standing  orders  of 
this  House  on  this  subject,  of  the  date  of  the  19th  of  April 
1 696 ;  the  first  is  in  these  terms :  — "  The  House  taking  notice,  that, 
npon  appeals  and  writs  of  error,  there  have  been  of  lute  several 
scandalous  and  frivolous  printed  cases  delivered  to  Lords  of  this 
Hou^e,  for  preventing  whereof  for  the  future,  it  is  this  day  ordered 
that  no  person  whatever  do  presume  to  deliver  any  punted  case 
or  ca<ies  to  any  Lord  of  this  House,  unless  such  case  or  cases 
^baJl  be  signed  hy  one  or  more  of  the  counsel  who  attended  at 
the  hearing  of  this  cause  in  the  Courts  below,  or  shall  he  of 
Counsel  at  the  hearing  in  this  House.'*  And  further  **  Where- 
as, by  the  rules  and  orders  of  this  House,  for  preventing  the 
bringing  of  frivolous  appeals,  aU  appeals  are  to  be  signed  by 
two  counsel,  it  is  this  day  ordered,  that  no  person  whatsoever 
do  presume,  as  counsel,  to  sign  any  appeal  to  be  brought  into 
this  House  for  the  future,  unless  such  person  hath  been  of  coun- 
sel in  the  same  cause  in  the  Courts  below,  or  shall  attend  as 
counsel  at  the  Bar  of  this  House  when  the  said  appeal  shall 
come  in  to  be  heard  ;  and  unless  he  shall  certify  that  m  his  judg- 
ment there  is  reasonable  cause  of  appeal/'  Lord  Eldon  used 
to  inquire  who  bad  signed  the  petition  of  appeal,  and  who  were 
the  counsel  ?  and  it  appears  necessary  to  do  it  again.  Now, 
these  standing  orders  are  for  the  security  of  the  House,  and 
they  are  a  security  against  frirolous  appeals.  How  was  it,  Dr 
Lushington — did  yon  sign  your  name  to  this  case  ? 

Dr  Lushington,-^!  can  give  no  information,  my  Lord. 

Lord  Ckancdtar, — It  appears,  according  to  the  printed  case 
before  the  House,  on  the  part  of  the  appellant,  as  if  you  had 
signed  it.     Did  any  one  take  the  liberty  of  signing  it  for  you  ? 

Dr  Lv$hington,^^Vot  that  I  am  aware  of,  My  Lord ;  no  one 
had  any  authority  for  doing  so. 

Lord  Chancellor. — Dr  Lushington  ought,  according  to  this,  to 
be  counsel  for  the  appellant :  Who  is  the  solicitor  for  the  ap. 
pcllant  ? 

Mr  AI'AW.— Mr  Poole,  my  Lord. 

Lord  Ckanceilor.^-^Lct  the  solicitor  stand  forward. 


[Mr  Poole  stood  forward.] 

Lwrd  Chancellor, — Mr  Poole,  did  you  get  Dr  Lushington's 
name  signed  to  the  appellant's  case  ? 

Mr  Poole, — No,  my  Lord. 

Lord  Chaticellor.-^Whero  was  it  done  ? 

Mr  Poole, — The  case  was  drawn,  settled,  and  printed  in  Edui- 
burgh,  mv  Lord.     I  know  nothing  farther  about  it. 

Lord  ChanceUor Who  did  it? 

Mr  Poole.-^MT  John  James  Fraser,  my  Lord. 

Xord  Chancellor, — I  shall  move  the  House  to  make  an  order, 
calling  on  John  James  Fraser  to  send  to  this  House  the  origi- 
nal signature  of  Dr  Lushington  to  this  case;  for  I  know  that  the 
client  will  be  charged  five  guineas  for  that  signature  of  Dr  Lush., 
ington,  and  five  shUlings  for  the  fee — and  that  is  the  way  in  which 
clients  are  defrauded,  and  counsel  are  defrauded.     I  do  not  know 
that  I  shall  hear  this  case  before  I  am  satisfied  as  to  that.    Now, 
here  is  another  thing — the  cUent  pays  for  all  this — (  His  Lordship 
standing  up  and  unrolling  the  petition  of  appeal,  which  appeared 
to  be  of  considerable  length.  )---'rhis  is  the  petition  of  appeal  in  a 
case  that  lies  in  a  word.  Here  (holding  up  a  small  piece  of  parch- 
ment) is  the  petition  of  appeal  in  the  last  case,  which  does  not 
lie  in  a  word,  but  in  many  words.     This  is    properlv  drawn ; 
but  the  present  petition  of  appeal  embodies  the  whole  record. 
That  is  not  done  without  great  expense  to  the  parties.     I  have 
looked  at  this  case,  and  a  more  gross  case  of  frivolity  and  vexa- 
tion than  this  appeal  I  never  saw  since  I  came  into  Courts  of 
law,  in  my  life.  This  is  the  plauiest  case,  and  the  clearest  case, 
on  the  face  of  it,  and  on  the  shewing  of  the  appellant,  that  ever  I 
have  read  since  I  have  been  in  practice  in  courts  of  law.     I  have 
no  objection  to  hear  the  aigument  of  counsel  against  a  purchaser 
for  valuable  consideration,  four  years  before  the  entail  was  re- 
corded having  a  title  to  his  purchase ;  nor  have  I  any  objection 
to  hear  an  argument  as  to  the  entail  being  made  after  the  sta- 
tute of  1685 ;  nor  have  I  an^  objection  to  hear  it  argued  that  a 
man's  eldest  legitimate  son,  is  not  hu  eldest  son,  but  his  second 
son,  or  anvbody  else.  It  is  the  fate  of  this  House,  unfortunately, 
to  bear  whatever  is  argued,  which  counsel  do  not  choose  to  think 
it  unreasonable  to  argue;  but  I  give  this  notice,  that  if  the  House 
shall  not  be  convinced  by  that  argument,  and  if  this  unanimous 
judgment  of  the  Court  below  be  affirmed,  I  shall  move  the 
House  to  visit  real  and  actual  costs  upon  the  party  appealing— 
that  is  to  say,  every  one  farthing  expended  by  either  party  bring- 
ing this  case  up;  and  I  shall  take  into  consideration,  when  I  hear 
the  return  to  the  order  of  the  House  respecting  Dr  Lushing- 
tou's  name  being  added  to  the  case,  upon  whose  pocket  the  pay- 
ment of  those  costs  shall  fall — ^that  is  to  say,  whether  upou  the 
innocent  client,  the  appellant,  or  upon  his  professiontd  agent. 
Having  said  so  much,  I  would  recommend  the  parties  to  inves- 
tigate the  case  a  little  farther  (not  by  reading  their  own  parch- 
ment), and  if  the^  think  it  a  desperate  case,  they  will  come  here 
again  at  their  penl.  This  Court  must  be  protected,  like  all  other 
Courts. — I  shall  now  propose  to  call  the  next  cause. 
Mr  M*NeiL — Then  your  Lordship  makes  no  order  in  this. 
Lord  Chancellor, — Oh  yes,  I  am  going  to  nnove.— My  Lords 
there  appears  to  me  to  be  a  very  suspicious  circumstance  in  this 
case,  namely,  the  use  of  a  learned  Counsel's  name,  in  defiance 
of  the  orders  of  the  House,  and  contrary  to  all  good  faith  to- 
wards the  client,  towards  the  learned  Counsel,  and  towards  your 
Lordships — I  shall  therefore  move  your  Lordships,  that  Mr 
John  James  Fraser  either  do  attend  at  your  Lordships'  Bar 
personally,  or  do  forthwith  transmit  to  your  Lordshipb'   clerk 
the  authority  which  he  had  for  signing  Dr  Lushingion's  name  to 
this  appeal. 

Ordered  accordingly. 

Lord  Chancellor, — The  case  stands  over,  generally.  I  would 
strongly  recommend  that  it  should  be  heard  no  more  of.  No 
title  is  safe  if  this  is  not. 

Mr  McNeil, — The  (question  is,  whether  this  restriction  can  be 
held  as  valid,  there  being  real  burdens  on  the  estate  ? 

Lord  Chancellor. — You  will  consider  of  that;  and  J  dare  say, 
Mr  M'Neil,  you  will  give  very  sound  advice  upon  it. 

[3d  October  1831.] 

Lord  Chancellor,— My  Lords,  the  only  other  case  to  which  I 
have  shortly  to  direct  your  Lordships'  attention,  is  one  ia  which 
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there  has  been  a  breach  of  the  privileges  of  this  House  com- 
mitted— a  very  graye  offence — in  respect  of  a  false  signature  laid 
on  your  Lordships*  table.  Your  Lordships  may  remember,  that 
when  the  case  came  on  for  hearing,  Dr  Lushiiigton  was  called 
to  the  Bar  in  a  case  the  most  groundless  that  was  ever  heard  ; 
nnd  I  am  not  sorry  that  many  of  your  Lordships  are  present  to 
hear  this,  which  is  the  result  of  much  inquiry  and  full  considenu 
tion  of  all  which  has  been  urged  in  favour  of  the  agent  for  the 
appellant.  Dr  Lushington  being  called  to  the  Bar  in  this  case, 
the  most  groundless,  as  T  was  stating,  I  ever  saw  broqght  be- 
fore this  House,  the  petition  of  appciil  being  drawn  out  with 
the  most  unwarranted  prolixity,  and  not  the  least  like  an  appeal 
petition,  but  like  a  very  long  appeal  caae,  all  on  parchment,  and 
all  utterly  u^^eless,  to  the  great  expense  of  the  parties,  as  I  see 
by  looking  into  the  attomey*s  bill  of  costs.  That  being  the 
case,  I  asked  Dr  Lushington  privately,  how  he  could  recom- 
mend such  an  appeal  ?  He  said  he  never  did.  I  asked  him. 
Whether  he  had  not  signed  and  certified  it  ?— your  liordships* 
rules  requiring  that  He  said  he  never  had.  I  asked  him,  Whe* 
ther  he  had  not  signed  the  case  for  the  appellant  ?  He  said,  be 
not  only  had  not  signed  the  case  for  the  appelknt,  but  that  he 
was  retained  as  counsel  on  the  opposite  side.  It  then  became 
important  that  we  should  be  ihformed  who  was  the  person  that 
had  put  Dr  Lushington's  name  to  this  case,  without  the  colour 
of  authority  from  him  for  doing  so.  I  therefore  immediately 
moved  your  Lordships,  that  the  agent  for  the  appellant  should 
be  called  to  the  Bar ;  or  by  way  of  treating  him  with  great  leni- 
ty, not  making  him  undergo  the  eipense  of  a  journey  of  400 
miles  and  bock  for  that  purpose,  that  be  should  give  an  account, 
explaining  minutely  the  reasons  of  his  conduct  My  Lords,  I 
have  now  obtained  that  explanation,  entering  into  veiy  great  de- 
tail, and  made  with  very  great  zeal  and  anxiety  on  the  part  of 
this  gentleman,  and  some  other  gentlemen  to  whom  be  appears 
to  have  applied,  and  who  appear  to  have  backed  him  upon  the 
occasion  ;  and  I  take  the  result  of  the  facts  to  be  this : — Firtt, 
That  Mr  Poole,  the  agent  in  London,  is  guilty  of  not  even  the 
shadow  of  disrespect  towards  this  House,  or  a  neglect  of  the  rules 
and  forms  of  this  House—that  he  has  no  part  whatever  in  this, 
any  more  than  any  of  your  Lordships ; — and  in  the  next  place, 
that  it  was  all  done  at  Edinburgh.  It  appears  further,  from  the 
certificates  which  have  been  sent  tfp,  that  a  practice  has  got  in 
among  professional  men  at  Edinburgh,  to  sign  the  names  of 
English  counsel  who  never  were  at  Edinburgb,  and  who  proba- 
bly may  go  into  their  graves  without  ever  being  at  Edinburgb — 
and  without  any  communication  with  them,  and  without  ev«r 
notifying  to  them  the  liberty  they  have  taken  to  sign  their  names 
to  whatever  they  choose  to  put  into  an  appeal  case ;  and  it  ap- 
pears, that  thev  think  they  do  quite  enough,  if  they  do  after- 
wards that  which  they  say  they  idways  do,  namely,  send  their 
retainers  in  the  cause.  My  Lords,  I  hare  been  for  many  many 
years  (much  more  than  a  quarter  of  a  century,  I  am  sorry  to  say,) 
a  professional  man,  and  this  is  the  first  time  I  ever  heard  of 
such  a  practice.  I  should  have  thought  myself  very  ill  treated 
is  a  barrister,  if  I  had  been  so  used,  by  having  my  name  signed 
to  a  paper  without  my  having  seen  it ;  for  though  it  is  quite 
true  that  the  men  in  leading  practice  do  sometimes  put  their 
names  to  papers  without  reading  them,  they  always  do  it  in  full 
and  implicit  confidence  on  the  gentleman  whose  name  they  see 
beside  their  own ;  because  they  judge  that  those  gentlemeB  are 
not  putting  their  names  to  any  thing— any  nonsense— or  any 
thing  that  will  disgrace  them,  or  be  in  the  least  disrespectfol  to 
vour  Lordships ;  but  this,  I  am  told,  is  the  practice  at  Edin- 
burgh. My  Lords,  I  do  not  believe  it  is  the  practice  at  Edin- 
burgh. If  that  be  the  practice  at  Edinbuiigb,  it  ought  not  to 
continue  for  an  instant  I  cannot  believe  that  the  respectable 
men  of  business  at  Edinburgh,  either  the  advocates  or  the  writ- 
ers, can  sanction,  by  their  conduct — (and  there  cannot  be  more 
respectable  men) — a  practice  so  extremely  irregular,  so  full  of 
evil — opening  the  door  to  such  fVauds  on  the  counsel,  on  the 
Court,  and  on  the  parties.  But  my  Lords,  1  have  seen  the  cer- 
tificate of  counsel  to  (his  practice,  and  I  have  read  the  certificate 
of  two  respectable  and  able  gentlemen,  whom  I  know  to  be  such, 
having  heard  them  argue  coses  here,  that  they  have  themselves 
(not  solicitors,  but  advocates,)  put  the  names  of  English  counsel 
to  cases,  and  directed  them  to  be  put,  and  that  it  was  a  sort  of 


retainer,  for  that  ft  was  an  indication  to  the  solicitor  that  he  was 
to  go  and  retain  those  counsel.  My  Lords,  I  wish  to  have  it 
understood — and  I  desire  that  it  may  be  understood  by  h11  coun- 
sel, as  well  as  by  solicitors — that  a  counsel  who  interferes  in  at- 
tempting to  retain  another  counsel,  or  who  throws  out  the  ^ea^t 
hint  upon  that  subject,  does  not  know  what  is  the  true  situaJoii 
of  a  member  at  the  Bar.  If  an  English  counsel  were  to  do  such 
a  thing — if  an  English  counsel  were  to  ini:erft;re  by  giving  a 
hint  who  should  be  employed  with  him,  or  who  sliould  be  cm- 
ployed  in  a  cause  whereupon  he  had  been  consulted — that  £ng. 
lish  counsel  would  have  a  short  career  in  Westminster  Hall. 
My  Lords,  I  hold  it  to  be  a  practice,  in  its  natures  liable  to  every 
species  of  abuse,  and  therefore,  I  rejoice  that  I  speak  in  the  pre- 
sence of  most  respectable  professional  men,  who  wiU  let  it  be 
understood,  that  no  English  barrister  ever  recommended  another 
barrister  to  be  employed.  But  when  I  see  counsel  certifying 
that  they  do  it  as  a  matter  of  course — ^tbat  they  are  in  the  Inbit 
of  retaining,  as  it  were,  another  barrister,  I  must  say  they  arv 
guilty  of  very  gt«at  irregularity.  I  say  it  is  wrong  in  Scotland, 
but  it  may  be  the  practice  there^-*!  am  sure  it  is  the  practice 
which  I  never  knew  before-^it  is  a  practice  that  ought  instantly 
to  be  put  a  stop  to— and  I  have  thrown  out  this,  in  the  full  and 
anxious  expectation,  that  this  having  been  solemnly  certified  to 
be  the  practice  of  counsel  at  the  -  Scotch  Bar — ^the  Faculty  of 
Advocates,  (a  body  whom  I  highly  reapect,  in  which  I  was  bred, 
and  of  which  I  have  the  honour  to  be  a  member,  end  I  regard  it 
as  one  of  the  greatest  honours  of  my  life  that  1  hold  a  place) — 
that  unless  this  is  instantly  given  up,  that  Faculty  of  Advocates 
will  look  into  it  and  visit  the  person  so  acting  with  their  marked 
displeasure.  My  Lords,  in  Che  last  case  in  whieh  a  penon  was 
found  to  have  put  the  name  of  a  counsel  to  a  paper  without  his 
authority,  that  person  was  ordered  to  the  Bar,  and  was  commit- 
ted for  three  weeks  to  Newgate.  So  macfa  for  the  opinion  this 
House  has  expressed  on  this  practice.  In  the  present  cose,  I 
am  satisfied  with  the  explanation  which  has  been  given  by  the 
professional  gentleman.  I  haf«  looked  narrowly  into  his  bin  of 
cost^,  and  I  find, — ^whtrh  goes  a  great  t^sy  with  me,  in  my  opi- 
nion of  the  course  I  ought  to  recommend  to  your  Lordships — . 
there  is  the  most  complete  and  satisfactory  eWdence  that  this 
gentlemaa  never  charged  the  fee  for  putting  Dr  Lushington's 
name  in  his  account  with  his  cUent ;  and  upon  that  ground, 
and  upon  the  ground  that  the  practice  has  prevailed  which 
is  certified  to  me,  and  which  I  am  bound  to  believe  to  have 
prevailed  to  a  certain  extent  at  the  Scotch  Bar,  thongh  I 
am  quite  confident  it  is  not  general,  I  hope  it  will  never  exist 
either  in  the  smallest  degree  again ;  but  in  justice  to  those  gen- 
tiemen,  I  can  feel  no  doobt  that  that  which  they  have  certified 
is  true,  that  it  does  exist,  and  that  there  has  been  some  misun- 
derstanding upon  it  Upon  these  gromids,  for  the  reasons  I 
have  already  stated,  I  shall  move  your  Lordships,  that  the  order 
for  the  attendance  of  this  gentleman,  Mr  Fraser,  be  discharged, 
and  no  further  pRNneedings  be  had  against  him;  and  with  respect 
to  the  appeal,  that  if  it  is  intended  to  be  persevered  in,  the*  coun- 
sel for  the  appellant  may  be  called  in  and  heard  to->niorrow  mor' 
niug,  if  they  are  disposed  to  argue  so  desperate  a  case. 

Ordered  accordingly. 

[October  «,183L} 

Lord  Ckvnctllor*^h[y  Lords,  I  -am  sure  I  may  say,  without 
any  compliment  to  the  learned  counsel  who  has  argued  this  case 
with  his  usual  learning  and  alnlity,  that  I  consider  ii  has  lost 
nothing  by  the  absence  of  his  coadjutor,  for  which  he  very  suf- 
ficiently apologised ;  for  the  case  has  been  put,  I  wfll  say,  on  the 
only  ground  on  which  it  was  possible  for  it  to  stand  for  one 
moment,  after  the  Scotch  law,  upon  this  branch  of  it-^the  law 
of  real^  property  was  understood  by  the  uniform  current  of 
authorities-^I  think  more  uniform  than  on  any  other  branch  of 
the  whole  law  of  Scotland— it  was  imposdble  for  the  learned 
counsel  to  put  it  on  any  other  ground  tnan  he  has^  The  case  is 
shortly  this  : — A  person  entailed,  for  a  valuable  consideration, 
(the  highest  known  in  the  law,  namely,  that  of  marriage,)  an  estate 
upon  the  issue  of  that  marriage,  with  certain  destinations,  fencing 
his  prohibitions  with  irritant  and  resolutive  clauses.  We  wiu 
take  it  the  instrument  itself  is  valid  and  complete  in  idl  its  parts, 
but  one  thing  is  wanting  to  give  that  entail  eifect  qttoad  the 
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present  qHestHm*— I  mean  witli  mpacttosingukrraecessorsi  (ts 
they  are  called  in  Scotland,  imrchasera  or  incumbnini^era  in  anj 
way,)— and  that  is,  the  recording  of  the  entail  with  tbeprobibitory, 
irritant,  and  resolutire  clansea.     It  was  recorded  in  the  Register 
of  Sasines ;  but  this  very  instrument,  containing  these  tesolutiYe 
and  irritant  dauses,  the  purchaser  may  be  said  to  ha^re  received 
not^e,  from  seeing  the  title  he  twA  $  ao  that  he  bad  not  only 
notice  facto  from  seeing  these  clmea  in  the  progress  of  the  tkle, 
but  he  bad  also  notice  dejuny  ftoBi  die  record  in  the  R^scerof 
Salines;  but  it  never  was  recorded  In  the  Register  of  Taileies  until 
1792 ;  and  not  being  recorded  tOl  I79S,  in  1788  Dr  Gillies  pur- 
chased  the  estate.     It  is  not  pretended  that  there  was  any  dtnd 
— 4t  is  not  pretended  that  there  was  any  Irregnlarity  to  whi«fa  he 
was  a  t^ity — but  he,  bonaJUte,  purehases  the  estate,  (the  estate 
bein«^  sold  against  the  prohibitions  of  the  entail,)  biit  the  Entail 
not  being  regularly  recorded,  a  diapoeition  is  regularly  taken,  and 
an  infeftment  thereupon  by  the  purehaser,  which  is  regularly 
recorded ;  and  now  it  is  said,  an  invalidity  had  occurred,  and  that 
the  rit^ht  pitTcbased,  or  sought  to  be  purefaased,  cannot  pass, 
though  the  sale  was  four  years  prior  to  the  registration  in  the 
registry  of  tailsies.     My  Lords,  forty  years  occurred  after  that 
sale  so  made,  all  but  two  days.     It  is  perfectly  dear  this  Would 
hare  been  a  case  of  a  most  grievooB  hardship,  even  if  the  Ckmrt 
of  Session  had  found  themselves  compelled  to  set  the  sale  aside ; 
they  would  have  found  themselves  in  a  state  of  gtievons  hardship, 
if  they  bad  been  bound  to  take  away  the  estate  from  a  boua  Me 
purchaser,  for  valuable  consideration,  to  give  it  back  to  the  cnil- 
dren  of  the  person  who  had  sold  it  to  a  purchaser  also  for  valu- 
able consideration.     Tvro  days  more  would  hate  given  him  a 
title  by  prescription ;  for  he  had  certainly  a  title  to  prescribe  upon 
— that  is  perfectly  clear  ;  nevertheless,  the  two  days  had  not 
elapsed,  and  it  was  within  the  forty  vean ;  and  two  questions  are 
accordingly  raised ;  the  first.  Whether  or  not,  in  this  particuhir 
case,  the  recording  of  the  provisions  of  the  entul,  the  prohibitory 
and  other  clauses  of  the  entail,  upon  the  Register  of  Sasines,  is 
suffident  as  against  purchasers,  namely,  those  representing  Dt 
Gillies,  or  who  take  under  Dr  Gillies  ?    The  second  is.  Whether 
there  is  any  thing  in  the  peculiar  nature  of  the  eoosideration 
upon  which  this  entail  was  executed,  namely,  mairiage,  which 
differ.4  this  from  the  commort  case,  iif  which  common  case,  the 
learned  counsel  with  his  usual  knowledge  of  the  sobject,  and  his 
accustomed  candour,  admitted  that  he  should  be  bound  and  tied 
fast  and  loose  ?    Now,  my  Lords,  I  have  the  clearest  opinion, 
that  neither  of  these  circumstances  signify  one  rush  in  the  case, 
and  that  if  your  Lordships  here  were  to  reverse,  or  the  Court  of 
Session  below  had  decided  otherwise,  it  would  have  totally  up- 
set  the  wbole  hw  of  entail  in  Scotland — I  do  not  think  a  vestige 
would  hare  remained.     I  need  hardly  remind  your  Lordships  of 
the  Stonnonth  case,  or  call  bade  to  your  recoHeetions  what  was 
the  state  of  the  law  before  the  great  entail  act  of  1666,  which  is 
the  rule  in  this  case,  and  which  has  often  been  made  the  subject 
of  discussion  at  that  Bar.     It  may  be  a  matter  of  curious  anti- 
quarian discussion,  how  far,  prior  to  the  passing  of  that  statute, 
entails  were  valid  against  singular  successors.     It  may  be,  that 
the  opinion  of  Lord  BraxfleM,  who  held  that  there  were  entails 
before  that  statute,  is  correct     It  may  be  that  another  opinion 
of  Lord  Biaxfield  to  the  contrary,  which  has  also  been  cited,  is 
correct.     It  may  be  that  Lord  Meadowbank^i  opinion,  which  has 
been  pronounced  in  the  strongest  possible  language,  m  support 
of  that  doctrine  of  the  non-existence  of  entails  prior  to  the  statute, 
is  sound.     That,  as  it  regards  practical  purposes,  has  become  of 
little  consequence,  because,  practically  speaking,  all  the  decisions, 
without  one  single  exception,  make  it  perfectly  dear,  that  since 
the  statute,  whatever  the  law  might  have  been  before,  an  entail 
is  only  good  which  is  made  according  to  the  statute ;  and  that 
the  statute,  in  so  far,  may  be  said  to  be  a  restraining  rather  than 
an  enabling  act ;  for  that  unless  persons  comply  with  the  statu- 
tory requisitions,  thdr  entail  is  not  worth  the  paper  it  is  written 
on.     My  Lords,  when  I  speak  of  the  Stormonth  case,  and  its 
being  a  curious  matter  of  discussion,  rather  than  for  any  practieal 
purpo«e,  I  am  not  deaf  to  the  argument  whidi  may  be  mised  on 
the  prior  ptiramount,  ond  as  it  may  be  called,  common  law 
validity  of  such  instruments ;  for  that  question  nay,  as  in  the 
present  case,  be  raised  fVuitfVifly,  for  the  purpose  of  found- 
ing principles  upon  it  in  caacs  aimilar  to  the  present;— for 


instance.  Sir  Charles  Wetherdl  has  contended,  and  has  for- 
tified  his  argument  by  reference  to  the  very  valuable  argu- 
ment of  Lord  Eldon  in  the  Sbeuchan  case,  and  not  illogi- 
cally,  inde{)endently  of  the  statute  in  this  view— there  is  a 
contract.  A.  coiitmcts  with  B.,  that  in  consideration  of  a  mar- 
riage to  be  coiisumnnited  between  them,  he  will  entail  a  certain 

estate  on  the  heirs  of  the  marriage — ^the  marriage  is  contntcted 

the  contract,  therefore,  is  executed  on  the  one  side,  must  he  not 
execute  it  on  the  other?     I  say,  independently  of  the  statute-^ 
dearly  so ;  but  then  it  is  said,  if  he  does  execute  it  by  that  which 
is  contracted  for,  in  respect  of  the  marriage,  that  becomes  ayalid 
entail ;  and  if  be  sufficiefitly  fences  that  with  clauses,  and  records 
it  in  the  Register  of  Sasines,  that  is  sufficient ;  but  I  think  they 
must  go  fiYTther,  and  say  if  he  notifies  it  to  the  person  who  pur- 
chases,—-but  I  think  they  must  go  a  step  further — whether  he 
notifies  it  in  the  Register  of  Sasines  or  not ; — ^whether  he  nodfiea 
it  in  the  titles.    If  he  has,  in  consideration  of  marriage,  executed  a 
deed  of  tailzie,  that  ties  up  his  hands  for  the  future,  whether 
with  notice  or  not,  and  whatever  the  effect  of  not^'ce  in  equity, 
at  law  the  title  is  gone— so  it  would  be  here ;  but  the  Scotch  and 
the  English  law  are  perfectly  difierent,  because  we  have  no  re- 
gistration,  but  in  all  other  respects,  (and  we  are  now  in  the  argu- 
ment before  the  statute,  which  puts  the  registration  out  of  the 
case,)  how  would  it  be  here  ?     Suppose  I  made  a  settlement^ 
without  any  puMieation,  and  after  settling  the  estates  in  strict 
settlement  on  the  first  and  other  sons  of  the  nuuriage — ^before  or 
after  the  birth  of  a  son— I  choose  to  sell  that  estate  fiw  a  valuable 
consideration  to  a  purehaser  without  notice,  that  purchaser  may 
be  put  out  of  possession  by  an  ejectment,  in  which  my  eldest 
son  is  sessor  of  the  plaintiff,  if  he  brings  that  ejectment  within 
twenty  years  after  ray  decease ; — of  that  there  is  not  the  slightest 
doubt,  uid  even  though  the  purehaser  had  no  notice  whatever,  it 
not  being  in  a  registered  county  (I  am  putting  the  case  of  an 
estate  in  Lancashire,  or  in  any  countir  where  registration  does 
not  prevail,)  that  purchaser  has  no  title  to  the  estate,  whether 
he  knows  anything  about  it  or  not.     If  the  case  be  but  of  a  title 
paramount  to  the  Act  of  1665,  and  antecedent  to  the  Act  of 
168A,  that  is  pradsely  the  footing  on  which  the  Scotch  heir  of 
entail  and  Scotch  purehaser  would   have  stood.      Then,  Sir 
Charles  Wetherell's  argument  must  go  so  far  as  to  say,  that 
without  any  sasine,  without  any  registration,  and  even  if  the  en- 
tail did  not  appear  upon  the  ritle,  and  Dr  Gillies  knew  nothing 
about  it,  he  would  have  had  no  title,  because  there  had,  behind 
his  back,  been  executed  a  valid  entail  in  consideration  of  a  mar- 
riage.    That  is  the  argument     Now,  my  Lords,  all   I  have  to 
say  about  that  is,  that  that  is  the  aigument  in  England,  and  that 
would  be  perfectly  sound  law  here.     It  is  equally  clear,  that 
there  is  no  such  law  in  Scotland.     It  is  equally  clear,  that  no 
such  private  entail  would  have  been  worth  one  single  penny ;  and 
permit  me  just  to  remind  your  Lordships  how  clear  that  is.     It 
must  be  observed,  (if  a  doubt  ever  could  have  arisen  before  tiie 
Stormonth  case,  and  I  have  never  been  able  to  see  one,  whether 
before  the  Act  of  1685^  entails  were  valid,)  the  Stonnonth  case 
is  very  strong  to  shew  that,  and  all  the  authorities  of  contempo- 
rkry  writers  go   the  same  way — but  at  all  events,  that  was 
the  usage  for  many  T^n,     The  Stormonth  case  was  in  I662« 
It  is  the  earliest,  as  sir  Charles  Wetherell  has  observed — and  the 
Entail  Act  in  168&     During  those  twenty-three  jrears,  many 
entails  had  been  framed,  which  were  understood,  on  the  authority 
of  that  case,  to  be  valid  against  singular  successors.     But  then 
comes  the  Aet  of  1665,  and  if  you  look  to  that  act,  you  will  see 
that,  by  the  legal  construction  of  that  act,  it  has  been  held  to  make 
all  those  invalid,  unless  they  were  registered.     The  words  of 
the  statute  are  most  precise.     1  shall  cnm^  to  the  dedsions  after- 
vvardi ;  for  this  ought  not  to  be  doubted  any  longer.     It  first 
says,  that  any  of  the  King*s  liege  subjects  may  tailzie  their  estates, 
and  affect  them  with  dauAes,  and  so  forth.     Then  what  follows 
is  dedaratory — '*it  is  always  declared."    I  cannot  put  the  afgo- 
ment  for  the  appellant  stronger  or  lighter  there,  by  saying  this 
act  is  declaratory  only  of  the  law; — in  the  first  place,  it  does  not 
enact,  but  it  statutes  and  declares — but  I  shell  assume,  which  is 
putHng  the  case  as  favourably  for  the  appellant's  aiguments  as  I 
can — I  shall  put  the  case,  that  it  is  a  mere  declanitory  act  up  to  a 
certain  point,  and  that  all  that  is  enabled  to  be  done,  is  by  way 
of  declaration,  and  not  enactnent ;  because  that  will  assume,  that 
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before  the  act  an  entail  would  have  been  valid  according  to  the 
Stnrmont  case,  and  I  am  putting  that  much  stronger  than  I  am 
entitled  to  do.     Then  what  follows — and  there  is  no  doubt  this 
is  enacting  and  not  declaratory — what  follows,  is  purely  the 
creature  of  the  statute ;  for  there  was  no  such  thing  in  existence, 
even  in  Scotland ;  there  was  no  such  thing  known  in  Scotland, 
either  in  law,  or  in  fact— either  in  its  own  existence,  or  in  its 
legal  incidents  and  consequences,  as  that  I  am  going  to  read,  prior 
to  the  date  of  the  passing  of  this  act.     ^  It  is  always  declared, 
that  such  tailzies  shall  only  be  allowed,"  (that  is,  prohibition,) 
**  that  such  tailxics  shall  only  be  allowed,  in  which  the  foresaid 
irritant  and  resolutive  clauses  are  insert  in  the  procuratories  of 
resignation,  charters,  precepts,  and  instruments  of  sasine,  and 
the  original  tailzies  once  produced  before  the  Lords  of  Ses- 
sion judicially,  who  are  hereby  ordained  to  interpose  their  au- 
thority thereto," — a  process  totally  unknown  before,  and  which  is 
the  creature  of  this  statutory  act ;  '*  and  that  a  record  be  made  in 
a  particular  register-book  to  be  kept  for  that  effect,  wherein 
shall  be  recorded  the  names  of  the  maker  of  the  tailzie,  and  of 
the  heirs  of  tailzie,"  and  so  forth, — "  to  remain  in  the  said  regis- 
ter ad  perpetuam  rei  fuemoriam.**     Here,  therefore,  is  a  creature 
of  the  act — a  peculiar  register — ^here  is  the  invention  of  a  pecu- 
liar process,  namely,  productions  before  the  Lords  of  Session, 
of  the  original  tailzie ;  and  here  is  a  positive  requisition  of  the 
statute,  that  in  order  to  make  the  aforesaid  tailzies  by  the  sta- 
tute— (I  do  not  say,  allowed  for  the  first  time  to  be  made,  but 
declared  to  be  makeable— >but  to  make  them  valid  and  good  in 
the  law,  even  under  the  new  act  declaring  them  to  be  valid ; 
and  declaring  that  kind  of  entail  to  be  feasible,)  there  must  be 
the  condition  precedent,  of  producing  them  before  the  Court  of 
Session,  and  recording  them  there.     Now,  of  that,  there  can  be 
no  doubt;   but  if  there  were  any  doubt,  what  follows  will 
take  it  away.     It  might  be  said,  that  as  to  that  requisite,  it 
was  directory,  and  was  not  a  condition    precedent;    still  it 
must  be  observed,  that  producing   it   before    the    Court  of 
Session  has  not  been  done  in  this  case.     But  it  is  not  mere- 
ly directory — it  is  a  condition   precedent  ;-*what  follows  re- 
moves all  doubt  as  to  the  registration  in  the  regi:ster  of  tailzies ; 
now  for  the  first  time  constituted  s  for  this  rides  over  the  whole 
antecedent,  '<  and  being  so  insert" — that  is,  in  that  register — 
*'  his  Majesty,  with  advice  and  consent  foresaid,  declares  the 
same  to  be  real  and  effectual,  not  only  against  the  contraveners 
and  their  heirs,"  (that  is,  inter  fa  miliani,)  **  but  also  against  their 
creditors,  comprisers,  adjudgers,  and  other  singular  successors 
whatsoever,  whether  by  legal  or  conventional  tides."     Now,  my 
Lords,  I  am  sure  I  need  not  go  one  step  farther  to  shew  that, 
whatever  may  have  been  the  law  before  this  statute,  we  are  now 
living  under  a   statute  which  says,  that  whatever  may  ha^e 
been  the  validity  of  the  entail  against  singuUr  successors,  from 
the  time  of  the  Stormonth  case  downwards,  tte  /uluro,  it  shall 
be  good  against  them,  only  if  the  statutory  requisite  was  strictly 
complied  uath.    Now,  my  Lords,  if  any  doubt  could  have  arisen 
upon  this,  it  was  only  this ;  and  I  certainly  find  tu>  trace  of  it  in 
the  books  of  any  author,  how  fiu:  entails  made  before  the  statute 
was  passed  should  be  cut  down,  to  what  may  be  called  the 
statutory  dimensions,  and  fashioned  according  to  the  terms  of 
the  enactment  which  I  have  just  read  and  commented  upon, 
into  the  mould  of  the  statute — that  is,  the  only  question.  A  doubt 
might  have  arisen  ou  that ;  for  a  man  might  have  well  said — it 
is  very  true  this  statute  makes  provision  as  far  as  regards  en- 
tails to  be  made  hereafter  (the  words  being  all  in  the  future 
tense,  but  however  they  may  be  cut  down  to  the  statutable 
dimensions,  or  fashioned  in  its  mould) — but  what  do  you  make 
of  the  entails  which  had  been  made  after  the  Stormouth  case, 
and  before  the  statute,  and  on  which  money  may  have  been  ad- 
vanced— and  on  which  marriage  may  have  b^n  contracted — 
and  on  which  all  the  right  and  equity  of  parties  belonging  to 
them  may  have  been  engendered  and  grown  up,"  What  do  you 
make  of  them  ?  That  was  a  very  maintainable  argument*  and  it 
is  only  to  get  rid  of  that,  that  you  have  recourse  to  the  dedsions 
in  the  Scotch  Courts.     The  statute  is  sufficient  without  the  de- 
cisions.   Nothing  can  speak  clearer  than  that  statute  does ;  and 
the  record  of  an  Act  of  Parliament  is  better  than  any  decision. 
But,  my  Lords,  when  we  look  to  the  books,  to  see  whether  they 
throw  any  light  on  it,  (and  that  is,  the  other  ppint)  we  find  in  aU 


thoae  cases  inm  that  of  Philip  v.  the  Earl  of  B4>tfaes,  in  De- 
cember 1758,  which  was  the  first  which  affixed  this  constitu- 
tion to  the  act,)  we  find  it  solemnly  adjudged,  that  though  an 
entail  be  made  prior  to  the  statute— -and  in  that  case  the  entail 
was  between  the  Stormooth  caae  and  the  statute — (for  it  was  in 
1684, 1  think— just,  therefore,  before  the  statute,)  that  though  the 
entail  be  made  before  the  statute,  yet,  that  subMquently  to  the 
statute,  it  must  be  dealt  with  as  a  statutory  entail,  and  that  there 
is  no  difference  whatever  in  that  respect,  between  an  entail 
made  before  the  statute  and  one  made  since ;  and  all  the  other 
cases  have  gone  on  in  an  uniform  current,  to  adqpt  the  same 
principle.     They  have  adopted  also  another ;  for  they  have  said, 
that  no  recording  in  the  Register  of  Sasines  will  do— that  you 
may  as  well  not  record  at  all  as  record  in  the  Register  of  Sa- 
sines ;  for  the  statute  requires — without  saying  a  word  of  the 
Register  of  Sasines,  except  as  a  matter  of  course — that  every 
thing  should  be  recorded  m  the  Register  of  Tailzies.     It  is  also 
intuitive  that  it  is  recorded  there.    You  have  not  your  sasine  or 
your  infeftment  unless  you  do;  and  having  no  right,  a  purchaser 
or  creditor  may  come  in  totally  independent  of  the  entail,  against 
a  prior  daimant,  unless  bis  right  is  registered  prior  to  the  elder 
one,  and  aceordingly,  with  that  view,  it  is  necessary  always  to 
register  in  the  Raster  of  Sasines ;  but,  in  order  to  make  the 
fetters  of  the  entaU  binding,  so  as  to  constitute  a  nullity  against 
singular  successors,  who  may  have  advanced  money  on  the  faith 
of  this  property,  henceforth,  it  is  necessary,  by  the  words  of 
the  act,  that  it  should  be  r^tered,  not  only  in  the  Register  of 
Sasines,  but  in  the  Register  of  Tailzies,  and  that  the  process 
should  be  first  gone  through,  of  producing  the  original  tailzie, 
at  that  time,  and  before  the  Lords  of  Session,  for  the  purpose 
of  their  recording.     Accordingly,  your  Lordships  will  find  that 
in  all  these  cases,  registrarion  has  been  held  necessary.     In  the 
case  of  Baird  v.  the  Earl  of  Rosebery,  in  1765,  there  had  been 
a  registration  in  the  Register  of  basine,  and  infeftment  had 
followed.  *  It  was  recorded  in  the  public  Registry  of  Sasines, 
and  open  to  all  the  lieges — say  they  in  the  argument — and  there- 
fore, you  bad  notice.  Aye,  but  say  the  Lords,  it  was  not  record- 
ed agreeably  to  the  statute,  unless  it  was  registered  in  the  Re- 
gister of  Tailzies.     The  Register  of  Sasines  is  necessary,  but 
no  one  is  bound  from  that  to  know  it.     In  the  cases  of  Lord 
Kinnaird  v.  Hunter,  and  Irvine  of  Drum  against  the  Earl  of 
Aberdeen,  and  SmoUet  v.  the  Creditors  of  ftimoUet,  there  had 
been  a  recording  in  the  Raster  of  Sasines  four  years  before ; 
but  as  it  could  not  be  shewn  that  until  four  years  after  that 
time  it  had  been  recorded  in  the  proper  Register  of  Tailzies, 
it  was  held  not  to  be  good.     When,  therefore,  my  Lords,  the 
statute  has  kid  it  down,  that  it  must  be  recorded  in  the  Register 
of  Tailzies,  and  that  that  is  a  condition,  a  siw  qua  mm  to  its 
validity  against  purchaaera,  that  is  enough,  without  any  reasons 
or  any  decisions.     But  the  reason  why  it  is  so,  which  the 
statute    has  laid  down,  is,  that  when  people  want  to  know 
whether  the  estate  is  entailed,  aiul  whether  it  is  safe  to  advance 
money  by  way  of  loan,  or  in  the  purchase  of  that  estate,  people 
go  not  to  the  Register  of  Sasines,  but  to  the  Register  of  Tail- 
zies.     Accordingly,  the  statute,  instead  of  being  a  notice  to  all 
mankind,  would  be  a  trap  to  ensnare  all  mankind,  if,  at  first 
sight,  you  were  required  to  record  it  in  the  Register  of  Tailzies ; 
and  if  the  Court  said,  you  need  not  record  it  in  the  Register  of 
Tailzies,  it  is  sufficient  if  you  do  it  in  tlie  ^Register  of  Sasines. 
I  might  say,  or  Dr  Gillies  might  say,  I  have  advanced  money 
for  the  purchase  of  this  estate,  for  I  looked  into  the  Register 
of  Tailzie,  and  there  it  was  not.    Ob,  but— says  the  argument 
for  the  appellants— why  did  you  not  look  into  the  Register  of 
Sasines.     It  is  sufficient  for  Dr  Gillies  to  reply.  The  statute 
pointed  me  to   the    Register  of  Tailzies — let  the  Register  of 
Sasines  speak  with  all  the  tongues  with  which  it  can  talk,  it 
signifies  not  to  me-^  I  am  not  bound  to  hear  one  word ; — here  is 
the  sUtute.  and  if  it  is  not  recorded  in  the  Roister  of  Tailzies, 
I  need  look  to  no  other.     Now,  my  Lords,  with  respect  to  the 
marriage  consideration,  I  can  only  say  this,  the  statute  is  silent 
on  any  such  exception— the  dicta  of  text  writers  are  silent  on  any 
such  exception-*aU  the  cases  are  silent ;  I  have  looked  at  them 
with  the  view  to  which  Sir  Charles  Wetherell  directed  my  aU 
tention— I  have  sent  for  the  Dictionary  of  Dndsiona,  and  for  tha 
reporu^  and  refeired  to  then^  and  they  certainly  do  xH>t  maka 


18S1.] 


THE  SCOTTISH  JURIST. 


129 


particular  nentioii  of  the  consiilerBtion  of  the  entail — I  have 
sent  for  the  original  cases,  and  I  find  that  they  are,  as  Sir  Charles 
Wetberell  stated  correctly,  not  apparently  cases  where  the  con^- 
slderation  was  mam'i^e ;  but  the  very  silence  of  the  reporters  in 
all  those  cases,  (upon  conbideration  iji  most  of  which  they  do 
not  say  what  the  consideration  was,)  is  a  demonstrative  proof 
of  ibe  sense  of  the  profession,  that  it  is  quite  immaterial  wbat 
the  consideration  was.  In  many  of  these  cases  it  is  assumed 
that  thero  oay  be  some  consideration.  Look  at  the  Sbeuchan 
case  :  Lord  Eldon  there  said — This  is  an  onerous  consideration, 
a  valuable  consideration,  not  a  mere  mutual  entail,  but  proceed- 
in^  likewise  on  money  consideration.  Now,  I  will  admit  mar- 
riage to  be  an  onerous  consideration,  and  there  was  also  here  a 
money  consideration,  bnt  that  is  of  no  consequence — for  marriage 
is  higher  than  any  other  consideration.  In  this  case.  Lord 
£ldon  says.  If  the  taibue  is  registered— tbat  is  to  say,  in  the 
Register  of  Tailzie — if  the  tailzie  is  registered,  it  shall  affect 
singular  successors.  That  is  the  principle  of  the  Sheuclmn 
case,  to  be  sure — if  it  is  registered ;  but  did  Lord  Eldon  ever 
dream  of  saying,  that  is  supposed.  Sir  Charles  Wetberell  can- 
didly adraittiBd  that  it  was  rather  for  the  tenor  of  the  remarks, 
and  the  leamiof  of  the  argument  of  the  noble  and  learned  Lord> 
than  the  bearing  of  it,  that  be  cited  it  It  is  quite  clear  that 
he  never  meant  to  say,  it  never  entered  into  his  imagination, 
that,  by  recording  the  entail,  whether  gratuitous  or  onerous,  in 
one  register,  and  not  in  the  other,  that  should,  after  the  pur-, 
chaser  bad  taken  the  title,  enable  any  one  to  say,  it  is  a  bad  one. 
Lord  Eldou  never  couVd  have  dreamt  of  saying  that.  My 
Lords,  I  have  endeavoured  to  apply  my  mind  to  the  case,  to  see 
how  it  operates,  and  what  difference  it  makes  to  the  argument — 
whether  marriage  is  the  consideration,  or  any  thing  else.  The 
whole  law  of  registration  proceeds  upon  the  supposition,  that  a 
consideration  may  be  executed  on  both  sides ;  that  is  to  say,  that 
a  man  may  give  his  money,  and  yet  lose  it,  that  is,  that  one  man 
may  purchase  an  estate,  or  may  lend  money  on  an  estate,  and  may 
yet  throw  ^way  the  purchase  bioney,  or  may  throw  away  the  money 
he  lends,  and  the  person  who  after  him  purchases,  and  after 
him  lends,  may  defraud  him,  and  get  the  estate.  The  whole  law 
of  registration,  good  or  bad,  proceeds  upon  that  assumption. 
The  case  Sir  Charles  Wetberell  put,  and  which  he  said  they 
could  not  deny  on  the  other  side,  was  (exactly  that  they  might 
be  prepared  to  contend,)  that  if,  the  day  after  this  eutail 
had  been  executed,  the  party  making  the  entail  had  had  a  son — 
nay,  that  even  during  the  interval  between  the  time  of  executing 
the  entail,  and  the  period  when  it  was  necessary,  by  the  formali- 
ties, to  have  it  registered — if,  during  that  period,  he  had  sold  the 
estate,  he  would  have  defeated  the  heirs  of  entail  under  the  oner- 
ous consideration  of  the  marriage.  There  is  no  doubt  about 
that.  The  other  party  mnst  admit  it  is  the  consequence  of  the 
argument ;  but  it  is  no  absurdity — it  is  no  reductio  ad  ahsurdum 
of  th<dr  doctrine — if  it  is  any  reductio  ad  absurdum,  it  is  the 
reductio  ad  absurdum  of  the  law  of  registration  ;  for  the  law  of 
registradon  says  this,  that  the  validity  of  the  title  is  to  be  taken 
fi-om  the  date,  not  of  the  constitution  of  the  title,  but  of  the 
gistratwn  of  the  instrument  in  the  Register  of  Tailzies.    It  is 
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just  so  in  Middlesex,  and  it  is  just  so  in  Yorkshire,  if  I  lend 
my  money  on  mortgage;  or  in  Scotland,  if  I  lend  it  on  heritable 
bond,  and  another  person  afterwards  lenda  his  money  on  mort- 
gage or  heritable  bon^.- take  it  that  it  is  on  a  heritable  bond  as 
it  is  a  Soolcfa  ease ; — if  ray  bond  is  not  registered,  and  his  is  re- 
gistered, or  if  they  are  both  registered,  but  his  is  registered  first, 
be  shuts  me  out  by  his  prior  registration,  though  I  lent  my  mo- 
ney bonajide;  andthe>ery  consequence, as  Sir  Charles  Wetber- 
ell admits,  if  the  argument  hold^  here,  must  follow  in  every  case, 
where,  between  the  date  of  the  lending  the  money,  or  of  the 
pnichase  md  of  the  registration,  a  second  loan  of  money,  or  a 
second  purchase  is  inade-rif  it  is  a  fault  at  all,  it  is  a  &ult 
inberent  in  the  system  of  registration.  It  may  be  an  argument 
against  that,  but  it  is  quite  clear  it  is  no  argument  against  the 
doctrine  of  entail.  My  Lords,  upon  these  grounds,  I  entertain 
no  doubt  whatever  on  either  of  these  two  points,  that  is  to  say, 
the  registration  requisite  being  a  registration  in  the  Register  of 
Tailxies,  of  as  to  the  specialty  said  to  exist  in  the  case,  which  I 
hcrfd  to  be  absolutely  none,  namely,  that  marriage  cannot  in  the 
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least  degree  alter  the  case,  and  that  that  does  not  even  for  a 
moment  shake  or  throw  the  least  doubt  upon  the  decision  of  the 
Court  below.     My  Lords,  if  I  had  entertained  any  doubt,  I 
would  have  called  for  the  assistance  of  the  learned  counsel  for 
the  respondent,  who  were  ready  to  argue  the  case ;  but  I  have 
thought  it  better,  as  I  felt  no  doubt,  to  give  my  reasons  without 
that.     I  conceive  there  is  no  doubt  either  upon  the  construction 
of  the  Act  of  Parliament  or  the  uniform  warrant  of  decisions. 
Only  consider,  my  Lords,  wbat  the  consequence  would  be  if  we 
were  to  import  an  exception  into  an  Act  of  Parliament  where 
none  such  exists— to  import  a  new  limitation  into  the  doctrine  of 
these  cases,  where  no  such  limitation  exists.   With  what  view  are 
entails  made  ?     Almost  always  u}}on  marriage.    Ninery-nine  en. 
tails  out  of  a  hundred  are  in  the  prospect  of  marringe.  See  wbat 
would  be  the  consequence  if  they  were  to  be  exempted   from 
the  requisitions  of  the  statute.     They  would  be  valid  to  defeat 
the  rights  of  singular  successors,  although  no  singular  successor 
has  any  means  of  discovering  whether  the  entail   exists  or  not. 
The  register  of  entails  is  the  place  to  which  be  goes  to  look. 
What  says  the  argument :   You  need  not  go  there,  for  it  need  not 
be  registered  there; — ^it  is  a  good  and  valid  instrument,  because 
it  is  made  on  consideration  of  marriage,  and  in  some  of  the  cases 
there  is  also  the  consideration  of  money.     My  Lords,  I  con- 
ceive this  case  ought  never  to  have  come  here.     I  consider  the 
ailment  which  has  been  adduced  at  your  Lordships'  Bar  as 
the  ingenious   argument  of  counsel,   and  I  observe   that   Sir 
Charles  Wetberell  is  the  person  to  whom  the  parties  are  in- 
debted for  that  argument ;  for  I  have  looked  in  vain  into  the  pa- 
pers in  the  Court  below  for  it.    He  has  put  the  case  on  the  only 
ground  on  which  it  was  possible  to  put  it ;  but  I  cannot  trace  ft 
vestige  of  it  there.     The  pleas  in  law  do  not  raise  that  ques- 
tion— ^they  proceed  upon  an  argument,  which,  if  it  prevailed, 
would  destroy  the  whole  law  of  entail ;  there  is  not  an  atom  or 
shred  of  this.    They  do  not  say  this  is  a  peculiar  case — they  do 
not  say  when  the  cases  are  quoted  on  the  other  side,  as  Sir 
Charles  Wetberell  says.  Aye,  but  those  cases  are  none  of  these 
cases  of  the  marriage  settlement.     It  is  very  true  he  is  prepared 
to  say  they  are  not ;  but  that  has  been  discovered  by  the  learning 
and  ingenuity  of  the  counsel  here — and  this  is  Tiot  the  argument 
relied  on  in  the  Court  below.     I  can  hardly  find  a  trace  of  this 
argument  in  the  appeal  case — I  have  read  it  through — it  is  a  very 
long  case; — it  says  there  was  in  the  marriage-contract  an  entail ; 
but  that  is  narrative,  not  argumentative.     They  do  not  argue 
this  as  their  learned  counsel  has  done.  He  has  made  them  a  pre- 
sent of  this  argument,  without  which  they  had  not  a  leg  to  stand 
upon ;  and  as  this  argument  does  not  shake  the  decision  of  the 
Court  below,  and  as  it  is  an  after  thought,  sugi^ested  by  the  in- 
dustry, and  learning,  and  ingenuity  of  the  counsel  here ;  and  as  it 
is  only  from  the  respect  I  bear  to  the  quarter  from  which  it  pro- 
ceeds that  I  have  stated  the  view  I  take  of  the  case,  I  sbatl 
therefore,  certainly,  in  this  case,  deem  it  my  duty  to  recommend 
to  your  Lordships  to  visit  the  costs  on  the  party  appealing.  My 
Lords,  there  was  another  consideration  which  at  one  time  en- 
tered into  the  case — I  mean  of  the  use  made  of  a  learned  coun- 
sePs  name — ^but  as  I  have  alr^idy  observed  on  that  subject  on  a 
former  sitting  of  your  Lordships*  House,  I  shall  not  say  any 
more  upon  the  subject ;  I  will  merely  repeat,  because  it  may  not 
have  been   sufficiently  known,,  from   acciiienta}  circumstances, 
that  no  blame  attaches  to  the  respectable  solicitor  in  London, 
Mr  Poole,  for  the  use  made  of  Dr  Lushingtori's  name.    He  was 
acting  in  the  ordinary  way  in  which  agents  act.     The  whole  was 
done  in  Scotland.     It  is  clearly  proved  by  the  papers,   that  it 
was  in  Scotland  Dr  Lushington's  name  was  affixed  to  that  case. 
It  appears  to  have  been  done  in  co.:eequence  of  a  very  had  prac- 
tice that  has  prevailed  there,  which  I  am  quite  confident  will 
cease  after  the  observations  I  huve  made  to  your  Lordships.   No 
blame  attiiches  to  the  agent.     It  was  done  in  a  \>Hy  most  irrrgu- 
lar  and  highly  unl)ccoming  professional  men — I  mean  by  barris- 
ters pointing  out  who  should  be  employed  aftcrwanU.    I  am 
quite  certain  that  no  such  practice  prevails  here; — it  would  be  the 
subject  of  universal  reprobation.  It  is  a  bad  practice ;  and  I  am 
sure  that  a  mal-practice  of  this  sort  will  no  longer  prevail  in 
Scotland.    I'greatly  doubt  whetlicr  it  has  prevailed  to  any  gieat 
eatent.    I  ai^  ^ure  it  is  the  exception  much  more  tbon  the  ruW* 
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Mr  Fraser,  the  agent  in  Scotland,  has  sent  up  a  full  explanation 
of  his  conduct,  and  in  a  respectful  way ;  and  by  his  statement, 
made  through  Mr  Courteney,  he  says  he  did  not  charge  his  client 
for  the  fee  which  Dr  Lushington  ought  to  have  had,  or  his  clerk 
to  have  received,  for  signing  the  case ;  and  there  is  no  such  charge 
in  his  account.     This  representation  gives  a  complete  colour  of 
bona  fides  to  the  whole  transaction,  and  shews  that  no  want  of 
respect  was  intended  to  your  Lordships'  orders,  and  no  impro- 
per use  intended  to  be  made  of  this  conduct  of  the  party.     It 
was  a  slip,  probably,  of  the  counsel  below,  who,  it  seems,  is  in  the 
custom  of  signing  the  name  of  a  counsel  here ;  and,  as  a  mat- 
ter of  course,  that  is  looked  upon  as  a  sort  of  virtual  retainer. 
It  was  the  solicitor's  duty  to  retain  the  counsel,  and  he  ought 
to  retain  the  best  counsel  he  can,  to  do  his  client's  business ;  but 
this  takes  away  the  responsibility  from  the  solicitor.  Besides  be^ 
ing  a  bad  practice,  and  irregular  among  professional  men,    I  am 
quite  confident,  therefore,  it  only  requires  to  be  pointed  out  to 
be  corrected.     As  no  blame  attaches  to  the  agent  here — not  the 
slightest — and  as  the  only  blame  attaching  to  the  agent  below,  is 
that  of  his  falling  into  a  very  bad  practice,  but  which  appears 
not  to  be  unusual,  and  so  far  as  we  can  see,  with  no  corrupt  mo- 
tive, I  shall  certainly  not  say  any  thing  further  about  the  costs, 
except  as  regards  the  party.    And,  my  Lords,  I  have  to  observe, 
that  I  never  gave  costs  with  greater  satisfaction  against  the  par- 
ty, than  in  this  case.     It  is  not  from  bad  advice  he  is  brought 
here.   He  himself  is  his  own  lawyer ; — he  chose  to  think  that  he 
saw  a  way  of  proceeding  for-reversing  the  appeal ;  and  it  aopears, 
from  Mr  Fraser's  statement,  that  he  gave  instructions  for  this 
appeal.     If  so,  he  will  have  the  satisfaction  of  having  had  this 
case  brought  up,  and  of  settling  points  which  required  no  such 
appeal  to  settle  them.  My  Lords,  the  respondents  appear  to  have 
been  perfectly  confident  of  their  case,  that  they  have  printed 
only  two  pages  of  a  case — there  will  not  therefore  probably  be 
much  costs,  but  I  wish  to  give  the  real  costs.   I  shall  therefore 
follow  the  example  of  my  learned  predecessor,  and  suspend  the 
mention  oi  the  sum  of  costs  until  Mr   Courteney  shall  have 
l^ad  an  opportunity  of  ascertaining  what  the  real  costs  sustained 
by  the  respondents  are ;  and  I  shall  expect  the  appellant  to  pay 
the  whole  real  costs,  which  will  not  probably  be  very  consider- 
able, as  it  is  a  very  short  case. 

Judgment  affirmed.     Costs  reserved. 

Appellant's  Authorities. — Hope's  Minor  Practics,  p.  143. 
Stormonth  v.  Creditors  of  Anandale,  February  166:2;  Mor. 
13,994.  Stair,  II.  8.  52.53,  55,  58.  Bank.  2,3.  Vol,  I.  p. 
579.  Ersk.  II.  3,  51.  Bell,  5  Edit.  Vol.  I.  p.  26,  40.  51, 
686,  691.  Stewart  v.  Vans  Agnew,  2d  June  1818,  I4th  July 
1822. 

Respondents'  Authorities. — Statute  1685,  c.  5.  Philip  v. 
Earl  of  Rothesay,  14th  December  1758.  Lord  Kinnaird  v. 
Hunter,  26th  November  1761.  Earl  of  Roseliery  v»  Baird, 
22d  June  1765.  Irvine  of  Drum  v.  P^arl  of  Alierdecn,  22d 
June  1766.  Smollet  v.  Creditors  of  SmoUet,  14th  May  1807; 
Beirs  Sup.  p.  15. 

First  Division.  —  Lord  Ordinary,  Fullerton.  —  Geo,  W. 
Poole,  AppeUant's  Solicitor. — A.  M.  Macrae,  Respondents* 
Solicitor. 
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No.  52. — James  Remton,  Reclaimer^  v.  Peteb  Hepburn,  Re- 

spontlent. 

Trustee — Interference — Anticipation~>^  irusiee  under  a  subse- 
quent deed,  having  interfered  with  the  duties  of  a  trustee  under 
a  prior  existing  deed,  6y  anticipating  payments,  and  raising  a 
multiplepoinding/or  payment  of  said  advance — Held,  that  such 
interference  was  imjvroper. 

In  1807,  Lady  Elibank,  with  consent  of  her  hiis- 
band,  ditiponed  in  trust  to  tireir  eldest  mm^  and  others, 
lieirs  of  entail,  the  entailed  estate  of  Pitheavlis,  on 


condition  of  their  paying;  to  her,  and  her  aasignees, 
the  whole  rents,  mailld,  profits,  duties,  &c.  thereof, 
daring  her  life,  in  the  same  manner  as  if  her  liferent 
had  thereby  been  directly  reserved.  Under  these  re- 
servations, the  said  eldest  son,  (then  Alexander  Oli- 
phant  Murray,)  now  Lord  Elibank,  obtoined  adjudi- 
cation of  said  estate,  on  23d  December  1808,  and  was 
infoft  therein  on  the  20th  and  22d  March  1809.  Vis- 
count Arbuthnot,  Sir  F.  W.  Drummond,  &c ,  trustees 
of  Lord  and  Lady  Elibank,  under  a  trust-deed,  of  date 
14th  January  1823,  in  virtue  of  the  powers  conferred 
on  them,  nominated  James  Scott,  James  Ronton,  and 
James  Brown,  accountants  in  Edinburgh,  and  the  sur- 
vivors of  them,  trustees,  to  manage  the  estates  of  the 
said  Lord  and  Lady  Elibank,  and,  inter  alia,  the  rents, 
maills,  &c.  of  Pitheavlis.  Scott  having  died,  the  exe- 
cution of  the  trust  devolved,  in  terms  of  the  deed, 
upon  the  claimant,  James  Ronton.  Previous  to  the 
trust-deed  of  1823,  in  favour  of  Viscount  Arbuthnot, 
&c.,  the  Phcenix  Assurance  Company  had  advanced 
£36,000  to  Lord  and  Lady  Elibank,  and  bonds  of  an- 
nuity to  the  extent  of  £3218,  had  been  granted  there- 
for by  them,  for  the  farther  security  of  which  the 
said  original  trust  of  1823  was  executed.  In  May 
1828,  during  the  existence  of  said  trust.  Lord  and 
Lady  Elibank  granted  another  trust  of  all  their  estates, 
including  Pitheavlis,  to  Patrick  Campbell,  one  of  the 
claimants,  who  paid  to  the  Phcenix  Company,  on  30th 
March  1831,  the  sum  of  their  annuity,  then  due  from 
Pitheavlis,  amounting  to  f^H,  13.  4.  A  multiple- 
poinding  having  been  raised  in  name  of  P.  Hepburn, 
one  of  the  tenants  of  the  lands  of  Pitheavlis,  Camp- 
bell claimed  to  be  ranked  to  the  extent  of  the  £21 1, 
on  the  fund  in  medio. 

Lord  Newton,  on  9th  July  1831,  pronounced  this 
interlocutor  :— 

**  Having  heard  counsel  for  the  parties,  decerns  at  the  instance 
of  the  claimant,  Patrick  Campbell,  agfainst  Peter  Hepburn,  the 
nominal  raiser  and  bolder  of  the  fund  in  medio,  for  the  sum  of 
£2\\,  13.  4.  Sterling,  admitted  to  have  been  paid  by  the  said 
Patrick  Campbell  to  the  Trustees  of  the  Phoaiix  Assurance 
.Company  of  London,  in  full  of  the  annuity  due  them  out  of  the 
rents  of  Pitheavlis,  on  the  30th  March  last,  and  allows  an 
interim  .decreet  to  go  out  and  be  extracted  in  the  name,  and  nt 
the  instance  of,  the  said  Patrick  Campbell,  for  payment  accwd- 
ingly," 

Renton  reclaimed  and  pleaded,  that  Campbell  had 
unwarrantably  interfered  in  the  collection  of  the  rents 
of  the  Perthshire  estates,  and  had  anticipated  the  pay- 
ment of  the  half  year*s  annuity  to  the  Phcenix  Com- 
pany, by  remitting  them  £211  wkh  no  other  view 
than  to  obstruct  the  reclaimer  in  recovering  the  rents 
and  thereby  to  get  into  the  collection  of  the  same. 
From  the  correspondence  in  process,  it  appeared  that 
the  Phoenix  Company  discountenanced  this  proceeding, 
and  were  willing  to  refund  Mr  Campbell  the  money  ad- 
vanced by  him,  on  his  removing  the  obstructions  put 
in  the  way  of  Mr  Kenton's  receiving  and  remitting 
their  annuity  to  them.  Ansxoered — iTie  only  question 
before  the  Court  is,  whether  the  Phoenix  Company 
are  entitled  to  retain  the  £211,  without  imputing  it 
in  part  payment. 

Lord  Balgray  thought  Mr  Campbell  had  no  right  to  interfere. 
He  paid  the  .€21 1  in  anticipation,  just  to  con  fuse  matters.  He 
tlioiight  the  inteilucutor  should  be  altered,  with  expenses; 
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The  other  Jndges  concurred,  and  the  Court  pro- 
nounced this  interlocutor : — 

•*  Alter  the  interlocutor  reclaimed  against :  Recal  the  interim* 
decree  thereby  granted,  and  remit  to  the  Lord  Ordinary  to  pro- 
ceed in  the  multiplepoinding  accordingly :  Find  the  claimant, 
James  Renton,  entitled  to  toe  expenses  of  the  discussion  as  to 
the  said  interim-decree ;  allow  an  account,**  8ec. 

First  Division. — Lord  Ordinary,  Newton. — Act,  James 
Walker jili,  J.  W.  Dickson Walker,  Richardson,  and  Mel- 
ville, W.S.,  and  John  Young,  S.S.C.,  Agent8.--Sir  W.  Scott, 
Clerk. 


22d  November  1831. 

No.  53.— GeoftGfi  Brownlee,  &c.,  Punuert,  v,  Denholm'b 

Tbubteeb,  Dejindert, 
Deed  of  Settlement  —  Mutual— Testamentary— Death-Bed — 
Revocation — Husband  and  Wife — A  husband  and  wife  having 
executed  a  mutual  dispoiition  and  settlemeni  of  all  their  property  t 
both  heritable  and  mnveable,  of  which  they  u^erct  or  should  die 
possessed f  in  favour  of  the  longest  liver,  and  his  or  her  heirs  and 
assigneetj  with  power  to  recoJte,  ^c»  ;  and  the   husband,  on  his 
death-bed,  without  executing  any  deed,  having  expressed  a  wish 
that  his  wife  should  give  half  rf his  prajterty  to  his  own  relations; 
and  she  having,  on  said  occasion,  executed  a  deed  in  conformity 
thereto,  but  afterwards  recalled  and  revoked  the  same,  and  left 
her  whole  meaiu  and  effects  to  her  own  relations — Held,  that  she 
had  right  to  do  so,  whether  the  deed  made  at  her  husband* s  death 
was  considered  an  inter  vivos  or  mortis  causa  deed. 

The  late  James  Denholm  and  his  wife,  Mrs  Mar- 
garet Stewart,  executed,  in  June  1816,  a  mutual  dis- 
position and  settlement,  whereby  they,  for  the  love 
and  affection  they  bore  each  other,  disponed  to  and 
in  favour  of  the  survivor  of  them,  their  heirs  and  as* 
stgnecs,  all  the  heritable  and  moveable  property  then 
belonging  to  them,  or  which  should  belong  to  them, 
at  the  death  of  the  party  predeceasing.  The  survivor 
was  nominated  sole  executor,  universal  legator  and 
intromitter  with  the  means  and  estate  conveyed.  The 
deed,  inter  alia,  contained  this  clause  : 

**  Reserving  always  to  each  of  us,  our  liferent  right  of  the 
heritable  and  moveable  subjects,  and  sums  and  others  before  re- 
spectively disponed,  during  all  the  days  of  our  lifetime,  and  full 
power  and  liberty,  at  any  time  of  our  life,  to  alter  these  presents, 
in  whole  or  in  part,  as  either  of  us  shall  think  fit,  and  we  dis- 
pense with  the  delivery  hereof,  and  declare  that  the  same,  though 
found  lying  by  either  of  us,  at  the  time  of  our  death,  or  in  the 
custody  of  any  other  person,  shall  be  as  valid  and  sufficient,  as 
delivered  in  onr  lifetime.*' 

On  the  31st  August  1822,  the  day  before  Mr  Den- 
holm died,  his  wife  executed  a  deed,  which,  after 
shortly  narrating  the  provisions  of  the  mutual  settle- 
ment, contained  these  clauses : 

<*  And  farther,  considering,  that  sihce  the  date  of  the  said 
mutual  disposition,  the  means  and  estate  of  the  said  James  Den- 
holm has  considerably  increased ;  and,  he  having,  while,  in 
extreme  bodily  bad  health,  but  in  sound  mind,  expressed  a  wish 
that  the  one-half  of  the  free  residue  and  balance  of  his  means 
and  estate,  household  furniture  excepted,  subject  to  my  liferent 
right,  and  under  the  declaration  and  provision  after  written, 
should  be  diitponed  and  made  over  to  the  persons  after  named, 
being  bis  nearest  relations,  and  I,  being  desirous  to  fulfil  and 
obey  the  wishes  of  my  said  husband,  in  all  respects,  do  there- 
fore hereby,  under  the  provision  and  declaration  after  mention- 
ed, dispone,  convey  and  make  over,  to  and  in  favour  of  Mrs 
Helen  Mann  or  Pender,  spouse  of  Thomas  Pender,  comptroller 
of  stamps,  and  Mrs  Ann  Mann  or  Hill,  spouse  of  James  Hill, 

,  and  George  Brownlee,  (father  of  the  pursu- 
ers), presently  employed  in  the  office  of  my  said  husband,  and 
their  heirs,  share  and  share  alike.  All  and  Whole,  one  half  of 
the  free  residue  (household  furniture  excepted,  which  is  hereby 


reserved  for  my  own  disposal),  of  the  means  and  estate  of  my 
said  husband,  as  the  same  shcdl  be  ascertained  at  my  death,  the 
same  being  always  subject  to  my  liferent  use,  as  before  men- 
tioned ;  and  declaring  also,  as  it  is  hereby  specially  provided  and 
declared,  that  in  the  event  of  its  being  thought  adviseable  by 
the  said  Thomas  Pender,  and  by  William  WaSdell  of  his  Ma- 
jesty's Printing  Office,  John  Smith,  spirit  dealer  in  Edinburgh, 
and  Francis  Wilson,  W.S.,  (whose  advice  I  am  requested,  by 
my  said  husband,  to  take),  or  to  any  two  of  them,  to  purchase 
a  life  annuity  for  my  more  comfortable  subsistence,  with  part 
of  the  means  and  estate  of  my  said  husband,  as  they  may  stand 
at  his  death,  that  I  shall  be  at  perfect  liberty  so  to  do,  notwith- 
standing these  presents,  and  that  the  said  Helen  Mann,  Ann 
Mann  and  George  Lees,  or  their  foresaids,  shall  have  no  right 
or  title  whatever  to  interfere  with  the  purchase  of  the  said  an« 
nuity,  or  be  entitled  to  any  consideration  therefor  at  my  death, 
notwithstanding  the  one  half  of  my  said  husband's  means  and 
estate,  above  provided  for  them,  may  be  thereby  diminished--** 
under  which  declaration  and  provision  these  presents  are  grant- 
ed, and  no  other^vise.'* 

Both  of  these  deeds  were  in  the  custody  of  Mr  F« 
Wilson,  W.S.,  her  ordinary  agent,  who  exhibited  that 
of  1822  at  Mr  Denholm's  funeral.  In  July  1828, 
she  executed  a  new  deed,  appointing  the  defenders 
trustees,  and  disposing  of  her  whole  property, 
including  what  was  contained  in  that  of  1622,  and 
recalling  and  revoking  all  her  previous  deeds.  Mrs 
Denholm  died  on  28th  July  1829,  when  the  pur* 
suers  brought  the  present  action  of  declarator,  count 
and  reckoning,  &c,  against  the  defenders,  to  imple- 
ment the  supplementary  deed  of  1822.  The  pursuers 
pleaded — I.  The  mutual  disposition  and  conveyance, 
executed  by  Mr  and  Mrs  Denholm,  on  22d  June 
1816,  was  a  deed  revocable  by  both,  or  either  of  these 
parties,  during  the  subsistence  of  the  marriage,  and 
was  effectually  innovated  and  altered  by  the  deed 
executed  by  Mrs  Denholm  on  31st  August  1822, 
which  was  executed  for  the  benefit  of  the  husband.^- 
II.  The  disposition  and  deed  of  conveyance,  executed 
by  Mrs  Denholm  on  31st  August  1822,  was  a  com-, 
pieted,  absolute  and  irrevocable  conveyance  of  the 
property  thereby  conveyed,  and  could  not  be  revoked, 
cancelled  nor  altered,  in  any  respect,  by  the  said  Mra 
Denholm.  The  deed  of  1822  was  a  contract  to  leave 
a  legacy  of  half  of  his  property. — III.  The  pursuers 
are  entitled  to  the  share  of  the  property  conveyed  to 
them,  under  the  foresaid  disposition  and  conveyance, 
executed  by  the  said  Mrs  Denholm,  on  31st  August 
1822. — IV.  Mrs  Denholm  had  no  right  or  title,  sub- 
sequent to  31st  August  1822,  being  the  date  of  the 
foresaid  disposition  and  conveyance  by  her,  to  dis* 
pone  or  convey  the  property  which  belonged  to  her 
husband,  save  to  the  extent  of  the  one  just  and  equal 
half  of  the  whole  of  the  said  means  and  estate,  and 
household  furniture ;  and  the  defenders  are  not  en- 
titled to  retain  the  possession  of  the  property  acquired 
by  them  under  the  trust-disposition,  executed  by  Mrs 
Denholm  in  1828,  except  to  the  extent  of  the  one 
half  of  said  means  and  estate^  and  said  household 
furniture. — V-  It  is  incompetent  for  the  defenders, 
by  parole  proof,  to  disprove  the  statement  of  the  cir- 
cumstances under  which  the  deed  of  1822  was  granted,' 
as  contained  in  the  narrative  of  that  deed. — Vl.  The 
defenders  having  intromitted  with  the  whole  of  the 
foresaid  means  and  estate,  are  bound  to  account  to 
the  pursuers  for  their  said  intromissions,  and  to  mak^ 
payment  to  them  of  their  respective  shares  of  the 
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said  estatfif  belonging  to  them,  under  the  said  dU-> 
posiftioa  and  conveyance  of  31st  August  1822.    An* 
awered,— 1.  If  the  deed  of  1822  could  even  have  been 
h<4d   (as  alleged  by  the  pursuers),  to  constitute  or 
Huport  a  personal  obligation  upon  Mrs  Denholm,  in 
favour  of  the  present  pursuers,  it  would  have  been 
"wholly  null  and  inefectual,  that  deed   having  been 
executed  by  Mrs  Denholm,  stante  mairhnonio,  and 
without  the  consent  or  concurrence  of  her  husband, 
which  consent  or  concurrence  could  only  have  been 
competently  given  or  proved  by  the  husband  being 
nKide  a  party  to  the  deed,  or  at  least  by  writing  under 
hia  hand.     Mr  Denholm  only  expressed  a  wish  that 
a  part  of  his  property  should  be  left  to  his  relations. 
— II.  The  deed  of  lo22  having  never  been  delivered 
by  the  granter,  either  to  the  grantees,  or  to  any  per- 
son for  their  behoof,  that  deed  remained  wholly  in- 
effectual, and  cannot  affect  the  general   conveyance 
contained  in  the  testatrix's  subsequent  trust-deed  in 
favour  of  the  defenders. — III.  The  deed  of  1822  being 
wholly  gratuitous,  testamentary,  or  at  least-,  in  its  na- 
ture, mortis  causa,  it  would  have  been  revocable  by 
the  maker,  even  although  it  had  been  delivered,  and 
it  was  validl^r  and  effectually  revoked  by  the  after 
trust-disposition  in  favour  of  the  defenders. — IV.  If 
the  deed  of  1822  had  been  of  the  nature  averred  by 
the  pursuers,  it  would  have  been  truly  and  substan- 
tially a  donation  by  Mrs  Denholm  in  favour  of  her 
husband,  procured  at  his  request,  and  through  his 
inilnence^  and  would  therefore  have  been  revocable  by 
the  granter. — V.    The  defenders  are  therefore   not 
liable  to  count  and  reckon  to  the  pursuers  for  their 
intromissions  under  the  trust- deed,  and  they  could, 
in  no  view,  have  been  liable  for  bygone  rents  and 
profits  of  the  trust-estate,  seeing  that  they  have  been 
hitherto  receiving  and  applying  the«e  in  bona  Jide,—* 
VI.    The  pursuers,    George   Bruwnlee   and   others, 
children  of  the  late  George  Brownlee,  can  ip  no  event 
claim  against  the  defenders,  in  virtue  of  the  deed  of 
1822,  and,  therefore,  no  decree  of  declarator,  or  for 
payment,  can  issue  in  favour  of  these  pursuers,  or  in 
regard  to  their  alleged  share  of  Mrs  Denholm  s  funds 
and  estate. 

Lord  Corehottse  prononnced  this  interlocutor  :«— 

"  The  Lord  Ordinary  (7th  June  183),)  hiving  considered 
the  closed  record,  and  beard  counsel  for  the  parties,  Bnds,  that 
if  the  disposition  executed  by  Mrs  Denholm  in  August  1829  be 
considered  as  a  deed  inter  vivos^  it  is  not  effectual,  because  it 
was  not  executed  by  the  attthority  of  her  husband,  nor  wms  he  a 
party  to  it;  neither  is  there  competent  evidence  ofl^red  that  he 
knew  or  approved  of  the  terms  in  which  it  was  conceived: 
Finds,  that  if  it  be  considered  as  a  testamentary  or  mortis  cavsa 
deed,  it  was  revocable  sva  naturce,  and  accordingly  was  revoked 
by  Mrs  Denholm's  settlement  in  1828 :   Finds,  that  no  compe- 
tent evidence  is  offered,  that  Mr  Denholm  abstained  from  re- 
voking the  marriage  settlement  in  1816,  on  the  faith  that  Mrs 
DenboIm*s  disposition  in  1822  was  to  remain  effectual,  and  that 
110  personal  exception  to  Mrs  Denholm's  power  of  revocation 
has  been  raised,  on  that  or  any  other  ground :   Finds,   that 
whether  the  said  disposition  in  1822  be  held  as  a  deed  inltr 
v/t»«,  or  of  a  testamentary  n-iture,  it  is  not  proved  to  have  been 
delivered^  in  respect  that  Francia  Wilson,  the  custodier,  waa 
Mrs  Denholm's  ordinary  agsnt  and  prepared  it  by  her  dircctioBai 
and  although  it  was  exbiliited  by  him  to  the  persona  who  met 
after  Mr  f  Jenholrn*H  funeral,  there  is  no  evidence  offered  that 
this  was  done  by  Mrs  Denholm's  authority,  or  with  her  consent : 


Therefore,  assoilzies  the  defenders  from  the  conclusions  of  the 
libel,  and  decerns  :  Finds  no  expenses  due  to  either  party.** 

The  pursuers  reclaimed.    At  advising, 

Lord  Crai^  said,  be  had  great  difficulty  ia  expressing  his 
opimon  on  the  case.  On  looking  over  the  papers,  be  conceived 
that  the  first  deed  was  a  mutual  comtract*  and  revocatioa 
could  not  be  exercised  by  one  party  without  giving  notice 
to  the  other.  Look  to  the  case  of  Cunninghame  in  the  House 
of  Lords.  On  the  day  before  Mr  Denholm  died,  3Ut  August 
18*22»  he  was  entitled  to  have  withdrawn  his  name  from  the  deed 
of  1816,  even  without  writing  anything  new.  There  is  real 
evidence  of  the  fact,  that  the  husband  wished  to  alter  the  deed 
of  1816 — that  he  had  power  to  alter  it — and  that  his  wife  having 
done  so,  it  must  be-  held  to  be  binding.  It  was  put  into  the 
hands  of  the  hi^band's  agent,  Mr  F.  Wilson,  who  kept  it  for 
the  benefit  of  all  concerned.  After  the  time  of  her  hasband*^ 
death,  Mrs  Denholm  had  no  right  to  aker  the  deed  of  1822.  If 
such  were  allowed,  he  thought  it  would  open  a  door  to  fraud. 
He  was  against  the  interlocutor. 

Lord  Balgray  thought  the  interlocutor  of  Lord  CorehouRe 
quite  right  What  were  the  real  rights  of  parties?  The  deed  of 
1816  was  a  mutual  deed,  in  favour  of  the  longest  liver,  with  a 
power  to  alter  or  revoke.  None  of  these  were  exercised  by  the 
husband.  There  was  a  concession  on  the  wife's  part  in  execut- 
ing the  deed  of  1822.  Take  it  as  it  stands,  is  it  a  moriis  causa 
deed  ?  It  was  never  delivered.  It  is  impossible  to  differ  from 
the  conclusion  the  Lord  Ordinary  has  come  to. 

Lord  Gillies  concurred  with  Lord  Balgray,  and  would  not 
have  said  a  word  on  the  case,  had  it  not  been  for  what  fell  from 
Lord  Craigie.  If  a  wish  expressed  on  death- bed  were  held  as 
law,  it  would,  in  99  cases  out  of  the  100,  bind  individuals  in 
nnreasonable  obligations.  The  feelings  excited  by  a  near  rela. 
tive  on  death-bed  were  calculated  to  extort  promises  at  the  mo- 
ment, which  would  never  otherwise  have  been  made.  If  the 
pursuers  in  this  case  were  to  succeed,  be  thought  it  wooM  have 
the  effect  of  overturning  the  whole  law.  It  would  give  a  woman 
the  power  of  alienating  her  hu8band*s  estate,  by  merely  saying 
in  her  deed,  that  her  husband  consented  to  it.  As  to  the  pro- 
position, that,  had  the  wife  not  executed  the  deed  of  1822,  the 
husband  would  have  done  sOk  faavioy  the  powar  to  do  it,  he 
thought  there  could  not  be  a  more  evident  non  u^uiiwr. 

Lord  President  concurred  with  Lords  Balgray  aud  Gillies. 

The  Court  adhered- 

Pursuers*  Authorities. — Ersk.  L  Tit  on  Marriafe,  sec  S9L 

First  Division.— 'Lord  Ordinary,  Corebouse. — ^ct.  Ruther- 
furd. — Ali.  Skene  and  6.  G.  Bell. — Andrew  C.  Howden, 
W.S.,  and  Geo.  Stoddartand  Wm.  FVaser,  Jun.  W.S.,  Agents. 
— ^Mr  Hanilton,  Clerk. 

^M  NavemUr  183L 
No.  54.— Manners's  Trustee,  Pursy §9,  v.  Wxiusok's  Trhs- 

TEES,  Defenders^ 

Fsctor— Powers-— Otreimu/ancM  m  isAmA  arroangsmeikU  m^de  hjf 
a /actor  mmUt  trusteest  (uiUh  ordinary  power*  0f  a^munistralion^} 
for  the  completion  and  sale  of  heritable  suhjticls,  burdened  in/a- 
vour  of  the  trust-estate,  toere  held  to  infer  no  obligation  against 
the  trttity  at  being  maltert  of  extraordinary  managemeni,  not  ap- 
proved byy  or  even  communicated  to  the  trustees* 

The  defenders  were  appointed  trustees  of  Willi- 
son  by  a  deed,  which  provided,  inier  alia^  power 

«  to  the  trustees'  disponees  and  assignees,  or  their  quorum,  and 
to  the  survivors  and  last  survivor  of  them  as  aforesaid,  imme- 
diately aAer  my  death,  by  themselves  or  snch  factors  and  attor- 
neys as  they  shall  find  it  necessary  to  appoint  under  tbem,  to 
enter  into  possession  of  my  said  whole  heritable  and  moveahle 
means  and  estate,**  and  to  realise  and  apply  the  same  for  the 
purposes  of  the  trust ;  "  all  in  the  same  manner,  and  as  freely  8S 
I  ronld  do  myself,"  by  themselves,  or  "  such  fisctors  and  attortie}* 
as  they  shall  find  it  neee^sary  to  appoint  under  them,  to  enter 
into  possession  of  my  said  whole  moveable  means  and  estate,  to 
sell  and  dispose  thereof,  and  to  aaki  demand,  uplift^  receive,  sue 
for,  and  discharge" 
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all  debts  and  sums  of  money  due,  or  thjtt  slicruld  become 
dne  to  him,  all  in  the  same  manner,  and  as  freely  as  he 
contd  do  himself.  It  was  also  provided, that  thetiastecs 
should  not  be  liable  for  omissions  or  insolvencies,  or 
the  intromissions  of  factors.  On  the  lOtb  of  Angust 
1812,  they  appointed  one  of  their  number,  the  de- 
ceased Horatins  Cannan,  W.S.,  as  their  factor,  with 
power 

**  to  grant,  subscribe,  and  deliver  all  rights,  conveyances,  and 
other  deeds,  which  shall  be  found  necessary  and  ejq>edient  in 
the  eoune  of  the  management  and  execntion  cff  the  said  tn«ft,  to 
call  for,  sue,  and  uplift  aU  debts,  stnna  of  money,  principal  and 
interest,  heritable  and  moveable,  dividends  on  govermeiit-siock, 
and  otbeis  due,  or  which  shall  become  due  to  us  as  trustees 
foresaid,  in  any  manner  of  way,  renunciations,  dischai^es.  and 
acquitcaiices,  to  grant  in  whole  or  in  part,  compound,  transact, 
and  agree  thereanent,  and  to  enter  unto  submissions,  &c,  and 
generaUy,  all  and  sundry  other  things  relative  to  the  management 
aud  execation  of  the  said  trust,  to  do,  use,  and  exerce  for  ua, 
and  in  our  names,  which  wo,  as  trustees  aforesaid,  could  do  our- 
selves, if  perwnally  present.** 

He  died  in  1825.  And  on  the  20th  of  March  1826, 
they  appointed  bi«  sou  factor  in  his  room,  and  with 
the  same  power, 

**  on  finding  seeurity  to  the  extent  of  jCSOOO  Sterling,  approved 
of*  the  cautioners  then  suggested  by  him,  and  directed  a  deed 
of  factory  '*  to  be  executed  by  the  trustees, ^upon  the  said  bond 
being  executed  and  lodged  \nch  them.*' 

He  was  ako  assumed  a  trustee  in  that  year.  No 
formal  factory  was  ever  executed  in  his  favour.  But 
the  aceoanC  kept  with  the  Bank  waa  thus  titled : — 

**  Messrs  Kamsays,  Bonars  and  Company,  in  aecount-curr^t 
with  H.  Cennau,  Esq., for  the  trustees  of  George  Willison,  Esq.** 

On  the  121st  of  March  J826,  Manners  ffraated  to 
the  defenders  a  security  over  certain  unfinished  houses 
belonging  to  bim,  for  £2000,  borrowed  from  the  trust* 
estate.  The  defenders  were  infeft.  Before  the  hoitses 
were  finiiihed»  vn.  on  the  2Sd  of  May  1826,  Manners 
was  sequestrated.  The  pnrsuer  was  confirmed  trus- 
tee ;  and  Manners  granted  to  bim  a  disposition  of  bis 
estate,  tnolnding  the  aboire  houses.  On  that  disposi- 
tion he  was  infeft.  Hntchnts,  the  obligant  for  the  in- 
terest,  alvo  became  embarassed.  On  the  4th  of  An- 
gnst  1826,  the  creditors  of  Manners  held  a  meeting, 
of  which,  the  following  forms  part  of  the  minutes:-— 

"  It  being  stated  that  the  propertv  in  Parkside  may  be  finish  - 
ed  for  an  expense  of  about  x70,  either  to  arrange  with  the  heri- 
table creditor  to  finish  the  same,  he  being  declared  prefemble, 
in  that  event,  for  the  sum  advimced  by  him  on  the  said  pro- 
perty, io  addition  to  the  amount  of  the  bond  held  by  him,  or  to 
finish  the  property  themselves  on  an  arrangement  with  the  heri- 
table creditor,  that  the  trustee  shall  be  reimbursed  of  his  ad- 
vance^ /TTtmo  loco,  out  of  the  proceeds  df  the  sale  and  rents  of 
the  property,  it  being  understood  that  the  sum  to  be  advanced 
ihall  not  exceed  £\eO ;  bat  with  pefmission  to  use,  in  the  finish- 
ing, such  materials  as  are  alceady  on  the  property,  the  \'ulue 
thereof  being  chargeable  against  the  heritable  creditor  in  the 
saoie  way  with  the  money  aidvanced.  5th,  It  being  stated  that 
there  is  reason  to  believe  that  a  sum  not  exceeding  J^IOO,  joined 
to  the  materials  already  prepared,  will  finish  the  property  of 
Cowfeeder  Row,  that  sum,  and  these  materials,  were  put  at  the 
disposal  of  the  trustee  and  commissioners  for  the  purpose,  on 
the  same  terms  as  in  article  4th.** 

Elxcerpts  were  sent  by  the  pursuer  to  Cannan, 
who,  on  the  24th,  answered : — 

*'  Ab  any  money  Mr  Manners^s  trustee  may  think  it  advis}d)Ie  to 
expend  in  finishing  the  houses  in  Paritside  Street  must,  if  judi- 


ciously applied,  increase  the  value  of  their  security,  I  take  Upon 
myself  to  agree  for  them,  that  the  trostees  sball  be  feimborseA 
ot  sny  sums,  so  to  be  expended  in  finishing  these  houass,  pnme 
loco,  out  of  die  price  thereof,  provided  always  that  such  sums 
shall  not  exceed  £100." 

Another  meeting  was  held  on  the  28th,  at  which  it 
was  agreed : — 

"  That  in  the  event  it  should  be  fomid,  that  the  heritable  cradi- 
tor  is  willing  to  finish  these  properties,  the  trustee  should  agree 
to  hold  the  heritable  creditor  preferable,  primo  /uco,  for  his  ad- 
vance in  so  finishing  them.  It  being  understood,  that,  in  the 
event  of  the  property  not  paying  such  advances,  and  the  already 
preferable  debts,  this  estate  shall  not  be  liable  for  any  part  of 
his  loss  on  that  accouift ;  and  also,  that  estimates  shall  be  token, 
and  the  work  executed,  at  sight  of  the  trustee  and  the  commit* 
sioners.** 

This  was  comonnnicated  to  Mr  Cannan,  who,  en 
the  SOth,  replied : 

**  I  may  state,  for  your  guidunce,  that  I  have  do  ohiection  on 
the  part  of  Willison's  trustees,  to  come  under  a  similar  obliga- 
tion in  reference  to  the  ileniy  Street  property  as  to  that  in 
Parkside  Street.'* 

And  on  the  27th  of  September,  the  following  ar- 
rangement was  adopted : — 

**  Parkside  property — The  probable  expense  requhred  for 
finishing  this  property,  beuig  double  flatted  house,  per  the  state 
lodged  by  Mr  Milne  A.  is  £125,  3.  1^.  It  was  agreed  that  the 
trustee  should  finish  this  property  so  as  to  be  sold  ready  for 
occupation. — Coufeeder  Mow,  The  probable  expense  required 
to  finish  this  property,  per  state  B.  ^'iOO,  0.  4}.  It  was  agreed 
that  Mr  Cannan,  as  acting  for  the  heritable  creditor,  should 
finish  this  property — Heiir^  Str§eL  The  prob^le  expense  re- 
quired to  finish  this  property,  per  state  C,  is  jC636,  19.  4. 
Considering  the  great  expense  thus  required,  the  meeting  agreed 
that  the  same  should  not  be  finished,  but  be  sold,  along  with  tho 
other  properties,  in  its  present  state.  These  different  works 
were  undertaken  mutually  by  the  trustees,  and  the  agent  for  the 
heritable  creditors,  on  the  principles  of  the  minutes  of  the  credi- 
tors ;  that  is  to  say,  the  expenses  of  finishing  being  made  a  pre- 
ferable claim  to  toe  heritable  debt,  and  to  be  paid,  primo  loco, 
out  of  the  proceeds  of  the  sale.'* 

Cannan  agreed  with  Lindsay  and  M'Kinlay,  build- 
ers, for  the  work  undertaken  by  him,  at  £LS3 ;  and, 
by  letter,  undertook  to  relieve  the  pursuer  to  that  ex- 
tent, for  his  obligations  regarding  the  completion  of 
the  houses — 

**  beinff  the  proportion  of  the  said  ^250  applicable  to  the  pro- 
perty m  Cowfeeder  Row,  belonging  to  Mr  Manners's  trust- 
estate,  agreed  to  be  finished  on  the  part  of  the  heritable  aedi- 
tors  over  the  same,  for  whom  I  act ;" 

and  joined  the  pursuer  in  a  bill  to  the  British  Lrncn 
Company  for  the  whole  sum.  The  bill  was  repeitt- 
edly  renewed,  down  to  22d  February  1828.  And  on 
the  18th,  the  pursuer  wrote  Mr  Cannan  as  fol- 
lows : — 

"  Dear  Sib, — While  1  very  much  regret  the  inconvenience  to 
which  you  are  put  regarding  the  bill  due  to-morrow,  I  must 
complain,  that,  after  early  and  repeated  notices  on  the  subject, 
you  should  have  dt:layed  till  the  day  before  it  fell  due,  intimat- 
ing to  me  that  you  cannot  meet  it.  My  duty  to  the  estate,  un- 
der these  drcuinstances,  leaves  me  no  alternative  but  to  allow 
the  law  to  tf^e  its  course,  and  you  will  receive  this  as  a  notili- 
cation  to  that  efiect.  Permit  me  to  add,  that  I  cannot  enter 
into  the  idea  of  not  making  this  matter  known  to  Mr  Willison's 
trustees  ;  and  I  shall  find  it  necessary  to  do  this  m}*<;elf,  whnu 
ever  the  consequences,  unless  you  arrange  the  bill.  I  have  no 
objections  to  give  time,  on  security  being  found.     I  am,"  &c. 

Meanwhile,  the  property  was  repeatedly  un posed 
to  sale  without  success ;  and  at  length,  tiie  pursuer 


134 


THE  SCOTTISH  JURIST. 


[Nor. 


proposed  to  renounce  it  in  favour  of  the  defenders. 
M'Bean,  the  superior,  raised  an  action  against  both 
the  pursuer  and  defenders  for  his  feu-duties.  There- 
after, in  December  1828,  the  pursuer  raised  his  action 
against  the  defenders,  eoncluaing  for  declarator,  that 
he  had  renounced  to  them  the  above  subjects,  of  which 
he  was  willing  to  denude  himself,  on  payment  of  his 
preferable  claims — for  appropriation  of  the  rents  to  pay- 
ment of  the  latter — ^for  payment  of  £242,  being  tne 
proportion  of  expense  for  which  Mr  Cannan  had 
Decome  bound,  and  for  relief  from  the  feu-duties. 
He  pleaded — I.  The  defenders  ought  to  be  ordained 
to  apply,  primo  loco,  the  rents  of  the  subjects  over 
which  their  security  extends,  subsequent  to  the  time 
when  t.he  same  were  relinquished  to  them,  and  like- 
wise the  price  of  these  subjects,  when  sold,  in  paying 
the  foresaid  sum  of  £394,  0.  0|.,  with  interest  of 
£364,  6.  8.  thereof,  from  23d  September  1828,  in  re- 
spect that  the  whole  of  that  sum  was  advanced  for 
their  behoof,  and  became  in  rem  versam  of  them  sub- 
sequent to  the  date  of  the  sequestration  ;  that  at  all 
events  these  advances  were  made  upon  the  foresaid 
agreement,  that  they  should  be  paid  primo  loco,  and 
preferably,  out  of  the  rents  and  price  of  the  subjects. 
— II.  The  defenders  ought  to  be  ordained  forthwith 
to  make  payment  to  the  pursuer  of  the  aforesaid  sura, 
to  the  extent  of  £242,  6.  3.,  with  interest  since  the 
23d  day  of  September  1828,  in  respect  that  they  agreed 
that  they  themselves  should  make  a  certain  proportion 
of  the  advances  for  finishing  the  subjects,  and  that  their 
proportion  of  these  advances  amounted,  at  that  date, 
to  the  said  sum. — III.  The  trustee  and  commissioners 
had  full  power  to  relinquish,  in  favour  of  the  defend- 
ers as  heritable  creditors,  the  subjects  of  their  security, 
and  these  subjects  were  accordingly  relinquished. — 
IV.  The  defenders  are  bound,  by  the  agreement  and 
transactions  of  Mr  Cannan,  in  the  affairs  under  their 
management,  in  respect  that  he  not  only  was  one  of 
themselves,  but  was  their  ordinary  agent,  and  was  ap- 
pointed to  act  as  their  factor  in  these  affairs; — that  while 
the  defenders  allowed  him  to  manage  the  trust  a£Fairs 
generally,  and,  inter  alia,  the  business  relating  to  the 
security  upon  Mr  Manners's  estate,  in  the  foresaid 
Opacities,  they  never  intimated  to  Mr  Manners,  or 
the  public  generally,  that  his  agency  or  factory  was  so 
limited  as  they  now  pretend ; — that,  de  facto,  it  was  not 
so  limited ;  and  that  the  arrangements  which  he  made 
with  the  pursuer,  were  such  as  usually  fall  under  the 
powers  of  agents  and  factors,  and  as  fell  under  Mr 
Cannan*s  powers. — V.  The  defenders  ouc^ht  to  relieve 
the  pursuer  of  all  feu -duties  due,  and  to  become  due, 
out  of  the  foresaid  subjects,  in  respect  these  feu-duties 
are  real  burdens,  and  indeed  debita  fundi,  and  that 
the  defenders,  in  consequence  of  these  having  been  re- 
linquished to  them,  are  Dound  to  relieve  Mr  Manners's 
personal  creditors  of  all  such  real  burdens. — VI.  The 
defenders  ought  also  to  relieve  the  pursuer  of  the  ac- 
tion at  the  superior  s  instance,  and  of  all  expenses 
which  have  been,  or  may  yet  be  therein  found  due  to 
the  superior,  in  respect  that  it  was  the  duty  of  the  de- 
fenders to  pay  the  sums  therein  concluded  for. 

The  defenders  pleaded — I.  The  pursuer  is  not  en- 
titled, after  assuming  possession  of  the  property  in 
question,  intromitting  with  the  rents,  and  taking  the 


exclusive  management  and  controul  of  it  for  a  long 
period  of  time,  even  to  the  extent  of  exposing  it  to 
sale,  to  compel  the  heritable  creditors  to  receive  it, 
charged  with  additional  and  supposed  preferable  bur- 
dens, and  to  reimburse  him  for  outlays  and  charges 
said  to  be  connected  with  it.  It  was  not  optional  to 
him  and  the  personal  creditors  to  assume,  continue, 
and  renounce  possession  at  such  time,  and  in  such  cir- 
cumstances as  he  and  they  might  think  proper.  It  is 
his  duty  to  proceed  in  brmging  the  property  to  sale ; 
and  when  it  shall  be  known  what  the  proceeds  are, 
the  extent  to  which  the  defenders  are  to  be  ranked 
as  preferable  creditors,  and  that  to  which  they  may, 
if  so  advised,  claim  to  rank  as  personal  creditors,  on 
both  nohich  points  it  will  be  his  duty^  as  trustee,  to  decide 
in  thejirst  instance^  will  be  ascertained. — II.  The  pre- 
ceding plea  is  confirmed  by  the  pursuer's  statement, 
that  tne  alleged  advances  were  made  on  the  property, 
that  it  might  be  brought  to  sale  by  him  under  more 
favourable  circumstances. — III.  The  defenders,  or  the 
trustees  who  preceded  them,  having  come  under  no 
obligation  to  make  advances  on  the  property,  or  sanc- 
tioned any  accommodation  towards  obtaining  such 
advances — the  claim  rested  on  an  opposite  hypothesis 
is  groundless. — IV.  The  extent  of  the  defenders'  right 
being  established  by  the  security  held  by  them,  and 
they  having  come  under  no  obligation  to  hold  advances 
made  by  the  pursuer,  and  still  less  advances  to  the  ex- 
tent libelled,  as  preferable  to  that  security,  it  cannot 
be  affected  by  these. — V.  Mr  Cannan  having  posses- 
sed no  power  to  act  as  an  individual  trustee,  or  in 
the  transaction  alleged,  to  act  as  factor  for  the  other 
trustees,  the  trust-estate,  or  the  defenders  in  whom  it 
is  vested,  cannot  be  affected,  or  bound  by  what  he  is 
said  to  have  done^  independent  of  the  fact  that  he 
avowed,  and  that  it  was  known  to  the  pursuer,  that 
he  interposed  his  personal  credit,  as  distinguished  from 
that  of  the  trustees,  or  of  the  trnstrestate. — VI.  Could 
it  have  been  held  that  the  estate  under  the  charge  of 
the  trustees  was  affected  by  any  interference  on  the 
part  of  Mr  Cannan,  the  conclusions  of  this  action  are 
not  such  as  could  be  sustained.  The  narrative  bears, 
that  Mr  Cannan,  or  the  defenders  through  him,  were, 
separately  and  unconnectedly,  to  make  advances  for 
particular  purposes,  and  to  a  limited  extent.  By  the 
alleged  minutes,  the  pursuer  was  to  finish  one  part  of 
the  property,  namely  the  houses  in  Parkside  Street, 
and  Mr  Cannan  to  finish  those  in  Cowfeeder  Row. 
Independently  of  that  arrangement  not  being  imple- 
mented by  the  pursuer,  the  conclusions  of  this  action 
are  altogether  different. — VII.  The  sutns  claimed  are, 
in  their  nature  and  amount,  inadmissible,  either  under 
the  terms  of  the  alleged  minutes,  or  of  any  subsequent 
alleged  agreement  betwixt  the  pursuer  and  Mr  Can- 
nan. They  embrace  outlays  to  a  much  grater  extent 
than  contemplated  at  any  period,  and  numerous  charges 
for  general  management,  disbursements,  legal  charges, 
&C.  not  only  not  admitted  to  be  correct  m  point  of 
justice  or  extent,  against  any  party,  but  not  sanctioned 
by,  or  falling  under  the  arrangement  alleged  by  the 
pursuer. — VIII.  The  plea  of  the  pursuer  is  inconsis- 
tent, in  claiming  advances  said  to  nave  been  made  for 
a  particular  purpose,  and  concluding  at  the  same  time 
that  he  shall  be  held  to  be  entitled  to  depart  from  the 
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object  of  the  advance,  and  to  renounce  the  subjects. — 
IX.  The  arrears  of  feu- duty  are  due  by  the  pursuer, 
who  intromitted  with  the  property,  heritable  and  per- 
sonal, of  the  bankrupt,  and  were  separately  a  debt 
preferable  on  the  rents  uplifted  by  him,  as  far  as  re- 
gards the  ulterior  conclusions  of  the  action  at  the  in- 
stance of  the  superior ;  had  an  agreement  been  entered 
into  betwixt  the  pursuer  and  the  defender,  relative  to 
the  expense  of  completing  a  part  of  the  subjects,  such 
agreement  would  not  have  warranted  the  pursuer,  in 
attempting  to  throw  on  them  an  obligation  of  a  dis- 
tinct and  separate  nature. 

"  The  Lord  Ordinary  (March  1,  1831,)  having  heard  parties* 
proninitors,  and  thereafter  considered  the  closed  record,  and 
whole  process,  sustains  the  defences,  assoUsies  the  defenders, 
nnd  decerns :  Finds  the  pursuer  liable  to  the  defenders  in  ex- 
penses, of  which  appoints  an  account  to  be  given  in,  and,  when 
lodged,  remits  Co  the  auditor  to  tax  the  same,  and  report. — Note, 
—(I.)  The  Lord  Ordinary  is  satisfied  that  Mr  Horatius  Can- 
lun,  junior,  had  no  authority  from  Willison*s  trustees  to  make 
the  arrangement  he  *  took  upon  himself  to  agree  for  them*  to 
DiAke,  and  also  that  they  neither  knew  nor  were  bound  to  know 
of  it  It  was  a  most  irrational  arrangement  for  Willison's 
trustees  to  have  made,  though  Mr  Cannan,  junior,  might  well 
enough  choose  to  make  it  on  his  own  responsibility,  to  save 
him«ielf  from  blame  for  taking  what  turned  out  a  bad  security. 
By  this  arrangement,  the  whole  advance  was  to  be  preferable  to 
the  heritable  creditor's  claim,  on  whom  was  to  fall  loss  by  de- 
pieciation,  while  the  chance  of  profit  by  rise  of  value  was  to  go 
to  the  personal  creditors.  There  was  nothing  in  the  non-pay- 
mcnt  of  interest  or  rent  to  Willison's  trustees  to  make  them 
know  of  this.  What  would  have  advertised  them  of  it,  would 
have  been  been  a  call  on  them  for  the  advance,  but  this  was  so 
managed  as  to  avoid  letting  them  hear  of  it ;  and  Mr  Bridges 
joins  in  that,  while  he  clearly  knew  that  the  trustees  of  Willison 
were  ignorant  of  what  had  been  done.  (2.)  Even  if  the  trus- 
tees lud  authorised  Mr  Cannan  expressly,  or  relma  el  /actis, 
yet  the  Lord  Ordinary  doubts  whether  the  trustee  for  the  credi- 
tors  could  force  Willison*s  trustees  to  take  the  subject  off  his 
hands  in  this  way,  after  proceeding  so  tar  in  the  view  of  selling 
it  himself,  vesting  it  in  himself,  expending  money  on  it  himself, 
drawing  rents  of  it  himself,  exposing  it  to  sale  himself,  at  upset 
prices  higher  than  was  necessary  for  the  heritable  creditors. 
Suppose,  before  a  sale,  the  value  should  fall  away  below  the 
money  spent,  and  feu-duties,  ought  the  loss  to  fall  wholly  on  the 
heritable  creditors?  The  Lord  Ordinary  gives  no  opinion 
against  any  equitable  claim  by  the  personal  creditors,  or  trustee 
for  them,  for  the  money  expended,  or  paid  by  them,  especially 
io  80  far  as  the  heritable  creditors  may  be  locuplelioret  thereby." 

The  pursuer  reclaimed.  Minutes  and  answers,  on 
the  amount  and  mode  of  proof  offered  by  the  pursuer, 
were  given  in.     And  at  advising, 

The  Lord  Juttice-Clerk  could  not  believe  that  the  pursuer 
ceriously  demanded  a  proof 'or  an  issue.  The  only  averment 
which  seemed  to  demand  such  a  course — viz.  that "  they  became 
aware  that  he,  acting  for  them  in  these  characters,  had  become 
a  party  to  these  transactions  and  arrangments,  and  acquiesced 
therein,  and  approved  thereof,**— >was  too  vague  to  be  attended  to. 
It  was  just  a  preface  to  the  statement  about  the  accounts. 
Then  it  was  clear,  froAi  the  pursuer*8  letters,  that  he  relied  on 
Mr  Cannan*s  personal  responsibility.  Mr  Cannan  should  have 
constiUed  his  constituents.  But  he  appeared  to  have  just  taken 
a  rash  step.  There  was  no  basis  for  the  attempt  to  make  the 
defenders  liable  for  the  consequences  of  this,  which  was  not  an 
ordinary  act  of  administration,  and  which  had  not  been  com- 
municated to  them.  The  tenor  of  the  summons  did  not  allow 
consideration  of  the  expense  of  administering  the  property. 

Lord  Mendowbank  could  not  see  that  the  pursuer  averred  that 
Cannan  had  a  greater  power  than  his  father,  or  subsequently 
got  any  extension  of  the  power  given  in  his  own  appointment. 
Atiy  offer  of  parole  proof  was  cjiutiously  avoided.  The  case 
must  be  taken  as  it  stood  on  the  record.     The  accounts  were 


before  the  Court,  and  the  party  could  not  be  allowed  to  travel 
more  widely ;  for  he  did  not  allege  that  any  thing  but  those  ac- 
counts came  before  the  defenders. 

The  Court  adhered,  with  expenses. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act.  Skene, 
Marshall. — AU.  Dean  of  Faculty  (Hope,)  Boswell. — James 
Bridges,  W.  S.,  and  Allan  &  Bruce,  Agents.— Mr  Fei^guson, 
Clerk. 


24//«  November  1831. 


No.  55. — John  Gordon,  Esq.  Punuery  v,  Thomas  Trotteb, 

Esq.  Defender. 

Process — Production — Expenses — Res  noviter  veniens  —  OV- 
cunutances  in  which  a  parti/  was  aUoived  to  open  up  the  record, 
and  produce  a  document  belonging  to  himsetfy  recovered  under 
a  diligence  from  the  possession  of  his  clerk,  only  on  payment  of 
all  the  previous  expenses, — //.  The  other  party  allowed  to  alter 
his  forjner  statements,  and  make  stick  new  statements  as  might  be 
requisite,  in  consequetue  if  the  ?im;  production. 

In  this  action,  after  the  record  was  closed,  on  revised 
condescendence  and  answers,  the  pursuer  having  re- 
covered under  diligence*  a  document  belonging  to  him- 
self, and  in  the  possession  of  a  person^  who  had  acted 
as  his  secretary  or  clerk,  the  Lord  Ordinary,  by  an 
interlocutor  (3d  March  1831,)  allowed  the  document 
to  be  received,  and  the  record  to  be  opened  up,  *'  to 
the  eflPect  of  allowing  the  defender  to  make  such  addi- 
tions thereto  as  may  be  necessary,  by  production  of 
the  said  writing,"  and  found  the  pursuer  liable  in  pre- 
vious expenses.  These  expenses,  when  taxed  and  re- 
ported on,  were  objected  to  by  tlie  pursuer,  who 
maintained,  that  they  ought  to  be  modified  to  such  an 
amount  as  the  Lord  Ordinary  might  deem  reasonable 
and  sufficient,  to  defray  the  additional  expense  actually 
incurred  by  the  defender  by  the  production  in  ques- 
tion. The  Lord  Ordinary  pronounced  (7th  June 
1831,)  this  interlocutor : — 

**  The  Lord  Ordinary  having  considered  the  question  of 
previous  expenses,  and  heard  counsel  for  the  parties  there- 
on, finds  the  pursuer  liable  in  the  sum  of  £5S,  2.  4.,  being 
the  amount  of  the  defender*s  account  as  taxed,  and  decerns  fur 
the  same,  and  the  expense  of  extract. — Note.-^On  considering 
the  Act  of  Sederunt,  1 1th  July  1828,  sec.  55,  the  Lord  Ordinary 
thinks  it  questionable,  if  the  production  in  question,  which  can- 
not, in  the  circumstances,  be  held  as  uovtler  veniens  in  notitiam, 
ought  to  have  been  received  at  all ;  but  having  received  it  on 
condition  of  payment  of  the  previous  expenses,  be  is  of  opinion 
that  the  whole  must  be  paid.** 

The  defender  having,  in  his  amended  revised  an- 
swers, allowed  by  interlocutor  of  3d  March  1831,  al- 
tered his  previous  statements,  introduced  some  new 
matter,  and  two  additional  pleas  in  law,  the  defender 
objected  to  the  paper  being  received  with  so  exten- 
sive alterations.  The  Lord  Ordinary  pronouncedj 
22d  June  1831,  this  interlocutor: — 

.  *<  The  Lord  Ordinary  having  considered  the  record  as  for- 
merly closed,  together  with  these  amended  revised  answers; 
finds,  that  under  the  interlocutor  of  3d  March  last,  allowing  the 
defender  to  make  such  additions  to  the  record  as  niigbt  be  ne- 
cessary, in  consequence  of  the  new  production,  it  is  competent 
to  him  to  lodge  this  paper,  although  changing  to  a  certain  ex- 
tent the  statement  of  facts  contained  in  his  former  answers,  in 
respect  no  greater  alteration  is  made  than,  it  is  to  be  presumed, 
would  have  been  done,  had  the  new  production  been  in  process, 
as  it  ought  to  have  been,  before  the  record  was  closed  :  Finds, 
that  though,  I'rom  the  terras  of  the  interlocutor,  the  former  re- 
vised answers  may  continue  to  form  a  part  of  the  record,  no 
statement  there  will  bind  the  defender,  which  is  inconsistent 
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wHh  tliat  Ridde  in  the  present  amended  answers ;  and,  in  re- 
spect the  pursuer  has  intimated  that  he  raeans  to  make  no  far- 
tbtr  change  on  his  revised  condescendence,  appoints  the  cause 
to  be  enrolled  in  the  roll  of  motions,  in  order  to  close  the  re- 
cord." 

TTie  panmer  reclaimed  9^1  nst  both  these  mter- 
lociitors,  (of  7rh  and  22d  June  1R31).  The  Court 
\i'cre  dearly  of  opinion,  that  the  whole  expenses  were 
exigible,  and  unanimously  adliered. 

First  Division. — Lord  Ordinary,  Newton. — Ad,  Bnrhanan, 
Moir. — Alt.  Keay,  Cunin^hame. — (.3.  F.  Davidson,  W.S.,  and 
W.  Robertson,  W.S.,  Agents. — Mr  Hamilton,  Clerk. 


2^Uh  November  183  L 


No.  5C.r— KoDEttiac  Andersokt  and  Others,  Claimants,  v. 
TiiE  F^HTU  Union  Banking  Company,  RenpondentM. 

Diltgenc^-Ezecutor-Creditor,  and  Arrester — Multiplepoind- 
ing — A  previous  arrester  havbig  obtained  a  decree  of  preference 
in  a  muUiplepoindingy  in  a  competition  with  a  creditor^  who 
subsequently  obtained  a  cohfirmnlion  as  executor-creditor-^ HeM, 
in  a  question  with  the  executor,  that  the  decree  ofpre/brenee  was 
fwt  equivaleiU  to  a  decree  of  forthcoming,  or  completion  of  the 
arrester's  diligence  i  and  that  it  cotdd  not  therefore  compete  with 
the  confirmation, 

Roderick  Robertfon;  merchant  ra  Dunkeld,  having 
sold  a  home  situated  there,  to  the  Dake  of  Atholl, 
died  before  reviving  the  price.     He  also  left  con- 
siderable debts,  and  the  Dake  of  AthoU  was  obliged 
to  bring  the  present  multiplepoinding,  to  have  the 
rriatire  claims  ascertained.    By  successive  interlocu- 
tors,  (pronomiced  December  5»  1823,  January  22, 
1824,  and  December  7,   1824,)  the  Duke  of  Atholl 
was  found  entitled,  prima  locoy  to  retain  in  his  bands 
a  eertarn  sum  to  meet  contingent  claims.     The  Perth 
Union  Dank  was  preferred,  secutido  loco,  to  the  extent 
of  £426,  9.  6.,  being  the  sum  contained  in  two  pro- 
missory-notes, for  which  arrestment  was  tised  on  the 
i7th  tehrqary  1823.     Charles  Blair  was  preferred, 
teriio  iocOf  for  a  sum  of  £400,  claimed  by  him.     The 
predecessors  o£  the  present  claimants  were  preferred, 
quarto  loco,  to  the  extent  of  £268,  10.  4.,  for  which 
arrestment  was  used  on  the  21st  February  1823  ;  and 
the  Perth  Union  Bank  was  preferred  ultimo  loco,  to 
the  extent  of  £12,258, 2.  10.,  being  the  balance  due  by 
the  conraion  debtor,  Roderick  Robertson,  upon  a  cau- 
tionary bond«    The  eicecutrix-nominate  of  Roderick 
Robertson  was  duly  cited  in  the  action  of  mnltiple- 
poinding,  but  did  not  appear,  nor  take  up  the  exe- 
cntry ;  and  all  the  inteHocntors  awarding  the  pre- 
ferences above  mentioned,  were  allowed  to  become 
final.     S^mie  time  after  these  interlocutors  of  pre- 
feterrce  were  pronounced,  the  Perth  Union  Bank  en- 
tered into  an  arrangement  with  the  Duke  of  Atholl, 
by  which  he  consented  to  withdraw,  in  part,  his  claims 
of  retention,  and  thereby  increase  the  fund  in  medio ; 
and  the  Bank,  hi  order  to  derive  more  benefit  from 
this  arrangement,  on  12th  May  1625,  got  themselves 
coiihrmed  executors-creditors  of  Roderick  Robertson, 
in  ronj  unction  with  the  predecessors  of  the  present 
claimants.    The  Hank  then  lodged  an  additional  claim 
for  £11,649,  18.9.,  and  insisted  that,  for  the  whole 
amount  Of  their  debt,  (inclndfng  the  £4*26,  9.  6.,  for 
tehich  tliey  had  been  preferred  tertio  loco,)  making  in 
all  £24,328,  II.  1.,  they  should  be  entitled  to  rank 
pari  passu  with  the  predeces^ioi's  of  the  claimants  upon 


the  fund  in  mrr/ra,  after  deduction  of  the  two  preferences 
in  favour  of  the  Duke  of  Atholl  and  Charles  Blair. 
They  founded  this  claim  upon  their  confirmation  as 
executors-creditors,  which  being  a  complete  diligence, 
they  alleged,  excluded  any  preferable  claim  upon  a 
mere  arrestment,  although  of  a  prior  date.  The  pre- 
sent claimants,  however,  (whose  predecesiiors  had  died 
during  these  proceedings  of  the  Bank,)  now  appeared, 
and  insisted  that  the  6nal  interlocutor  of  preference 
in  their  favour  should  be  given  eflect  to,  and  the  Bank 
postponed  to  them,  except  to  the  extent  of  their  pre- 
ferable claim  of  £426,  9.  6.  Cases  were  lodged  by 
the  parties.  In  their  case,  the  Bank  maintained,  i^iter 
alia.  That  their  conGrmation  was  preferable  to  a  prior 
arrestment  standing  alone :  That'  an  interlocutor  of 
preference  in  a  multiplepoindinir  is  always  pronounced 
under  the  limitation  or  qualitv  of  "for  aught  yet  seen  :'* 
That  although  ^ot  reclaimed  against  withrn  the  pre- 
scribed period,,  it  merely  settles  finally  the  points  that 
have  been  actually  pleaded  and  decided — and  is  sub- 
ject to  be  opened  up  at  any  time  before  the  whole 
process  is  conclnded,  by  a  scheme  of  division,  and 
final  decree  of  distribution,  not  only  by  a  party  who 
has  not  previously  appeared,  and  then  for  the  first 
time  produces  his  claim  and  interest,  but  even  at  the 
instance  of  those  who  have  been  parties  to  the  suit 
*<  on  a  new  ground,  or  interest  not  yet  pleaded — just 
as  it  is  competent  for  a  creditor  who  has  not  yet  ap- 
peared at  all,  to  step  in  and  carry  off  the  fund  from 
all  the  parties  concerned.**  The  claimants  contended. 
That  the  Bank  having  appeared  in  the  multiplepoind- 
ing,  in  which  the  executrix  of  the  common  debtor  was 
cited, — having  disputed  the  preference  awarded  to  the 
claimants  by  a  final  interlocutor  acquiesced  in — were 
barred,  personali  exceptione,  from  afterwards  resorting 
to  separate  measures :  That,  besides,  the  final  decree 
of  preference  established  their  right  to  the  balance  to 
that  extent,  as  perfectly  and  as  completely  as  an  in- 
timated assignation,  or  a  decree  ^n  a  forthcoming 
(which  process  is  included  in  a  mnltiplepoinding),  or 
a  distributive  decree  in  a  multiplepoinding  itself,  fol- 
lowing upon  the  final  decree  of  preference,  would  have 
done,  and  the  same  reason  that,  in  these  casea,  would 
exclude  an  executor-creditor,  ought  also  to  exclude 
him  here.  The  Lord  Ordinary  pronoonoed  this  in- 
terlocutor, with  a  note  sabjotned : — 

<*  The  Lord  Ordmary  (14th  June  1881,)  having  considered 
the  revised  cases,  and  whole  procesa,  appoints  the  cases  to  be 
printed  and  boxed  within  ten  days,  and  makes  avizandum  there- 
with to  the  Lorda  of  the  First  Division  of  the  Court,  in  order 
to  report:  Grants  warrant  to  enrol  the  cause  in  the  Inner. 
House  roll,  at  the  expiry  of  the  said  ten  days,  upon  production 
to  the  keeper  of  the  Inner* House  rolls  of  a  certificiite  of  the 
boxing  of  both  or  either  of  the  printed  cases.— A'Wc.— The 
Lord  Ordinary  considers  it  to  have  been  settled  by  the  cases  of 
Carmichael  against  Mossman,  and  Fleming  against  Wilson, 
that  a  confirmation  as  executor-creditor,  is  preferable  to  an  ar- 
restment used  during  the  common  debtor's  life,  provided  no  de- 
cree of  furthcoming  has  been  obtained  before  the  oonfirmatioD. 
But  the  present  case  differs  in  so  far  from  these*  that  the  ar- 
rester here  had  obtained  a  decree  of  preference  in  the  multiple- 
poinding, and  this  in  a  competition  with  the  creditor,  who  sub- 
sequently obtained  confirmation.  The  main  point  at  issue 
seems,  therefore,  to  be — ^whether  such  a  decree  of  preference  is 
to  be  held  equivalent  to  a  decree  of  furthcoming,  and  as  com- 
pleting the  diligence  of  the  arresting  creditor  ?  The  Lord  Or- 
dinary thinks  it  quctitiouablc,  if  the  decrt^,  in  the  dfcamstanrc-s 
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of  the  present  cut,  can  be  bpld  \o  have  such  an  effect ;  hnL  as 
such  decrees  are  somewhat  veculiar  in  their  nature,  and  tneir 
t'lfects  not  very  distincUy  defined,  he  hap  thought  it  proper  tp 
report  the  case,  that  the  opinion  of  the  Court  may  be  obtained." 

Loni  Balgray  observed,  that  the  question  turned  upon  a  gerte- 
ril  point  of  law  ;  and  tbe  only  diflficulty  in  tbe  case  (which  bad 
Uen  most  ably  encountered  in  the  cases  for  the  parties,)  seem- 
ed to  him  to  arise  from  not  attending  so  closely  to  the  nature 
and  object  of  the  process  oT  multiplepoinding,  and  the  effect  of 
lirigiosity  on  the  riehts  of  parties.  The  main  object  of  the 
action  of  multiplepoinding  whs  to  enable  tbe  holder  of  the  fund 
10  pay  in  safety.  The  interlocutors  of  preference  fdrmed  a  res 
iu'Uc^ua  among  the  claimants  upon  the  points  litigated,  but  no 
more.  Any  creditor  coming  forward  witb  a  better  rigfht,  aifter 
the  preference  has  been  awarded,  will  defeat  it,  and  carry  off 
tbe  fund  ;  and  even  the  creditor  who  is  litigating  with  another 
for  a  preference,  may,  if  he  discover,  pendente  lite,  a  defect  in 
thf.'  grounds  of  his  chiim,  withdraw  from  the  competition— remedy 
the  defect  in  his  title,  and  bring  it  forward  so  rectified,  although 
it  should  cut  out  every  other  creditor.  But  there  are  important 
snccialties  in  this  case.  The  action  was  brought  after  tbe 
death  of  the  common  debtor.  If  it  had  Wen  raised  during  his 
lifetime,  a  question  might  have  been  modted,  whether  the  action 
of  multiplepoinding  following  the  arrertm^rtt,  oUght  ndt  to  be 
held  as  equivalent  to  a  fiircheonfiiig.  Bdt  that  cjueadon  does 
not  occar  here.  The  fund  in  metiiot  at  tbe  tim«  of  this  decree 
of  preference,  was  in  bona  defmClL  All  tbe  judgments  in  the 
multiplepoinding  together,  could  not  take  the  fund  out  of  tbe 
defonet,  without  a  eoiUfirmation.  The  decree  of  preference, 
therefore,  in  tfais  case,  could  hot  transfer  my  part  of  the  fund. 
The  next  puzzle  in  tbe  case,  regards  the  effect  of  litigioaity. 
Enkine  has  laid  down  tbe  doctrine  of  the  effects  of  litigioaity 
a  great  deal  too  broadly,  in  his  last  sect^  iipon  adjudicarions ; 
ood  Mr  Bell  has  with  nnicfa  accuracy,  in  hia  Coinmentaries,  ex- 
posed this  error»  and  skfeMrn  how  fhr  the  maxim,  pendente  me 
nihU  ittniwandum  ean  be  legitimately  carried.  It  ia  an  impedi- 
ment merely  in  the  way  of  voluntary  conveyancea  by  the  debtor, 
but  can  never  binder  the  creditor  from  making  hia  aitnation 
better,  even  in  a  competition  with  another  creditor.  The  law 
on  this  point  has  diatinctly  ruled  in  tbe  eaae  of  Maaaey,  12th 
July  1765^  and  oehefs. 

Tbe  other  Judges  concari'ed,  and  tlie  Court  de- 
cerned as  follows  :— 

"  Find  that  the  balance  in  medio,  after  deduction  of  tbe  claims 
and  expenses  to  which  tbe  Duke  of  Atboll  and  Charles  Blair 
have  been  already  found  endtled,  and  preferred  to,  is  divisible 
among  the  execaton-creditora  of  Roderick  Robertson,  pro  rtua, 
according  to  their  aevend  rigfata  and  interests ;  therefore,  they 
nuik  and  pi^'er  the  said  John  Stewart,  for  the  Perth  Unipn 
Bank,  and  the  other  creditors  confirmed  along  witb  the  Bank, 
pari  pauu  Upon  the  balance  of  the  said  fund,  and  decern  ;  and 
remit  to  the  Lord  Ordinary  to  ascertain  said  balance,  and  divide 
in  terms  hereof,  and  to  proceed  farther  in  the  cause  as  shall  be 
just:  Find  the  elaimanta,  Roderick  Anderson,  Catherine  Mac- 
Fariane,  and  M'Kemie's  Truatees,  liable  in  tbe  expenses  in- 
curred by  the  Perth  Union  Bank,  in  preJMuring  their  case,  and 
adrising  the  cause  this  day ;  appoint  an  account,"  &c. 

Claimants'  Authorities Dougall  v.  Gordon,  17th  Novem- 
ber 1795 ;  Diet.  851.    Bell  Com.  VoL  IT.  p.  298  and  801. 

Respondents'  Authorities.  —  Carmichael,  22d  June  1742. 
Wilson  V.  Fleming,  26th  June  1823 ;  Shaw,  p.  431. 

First  Division.~Lord  Ordwary,  Newton.^^c^  Dean  of 
Faculty  (Hope,)  Wood.— /#/«.  Skene,  et  o/ti-^James  Mac. 
donell,  W.S.,and  Wmmn  Miuragr,  W.S«,  Agents.— 6ir  R. 
Dundasy  Gerk. 

24ih  November  18SJ. 

No.  57. — J.  FlBBEtt,  &c.  Pursuert,  v.  J.  8c.  W.  DlCKSOV, 

Vefehders. 

Settlement Liferent — ^Fee — Conditional  Provision — A  testa- 

/or  having  burdened  his  settle nient  with  a  provision  of  £'2000  to 
each  of  his  daughters,  and  Ike  lawfvd  Osw  of  any  predeccasiitg. 


and  with  a  further  provision  of  £2000  each  (both  provisions  to 
be  invested Jbr  behotifofthe  daitghlers  in  liferent,  and  of  their 
children  in  fee  J,  declaring  thtU  these  provisions  should  be  in  full 
of  all  that  his  daughters  could  claim  from  his  estate — Held,  that, 
on  the  repudiation  of  these  provisions  by  a  daughter,  and  Iter 
betaking  herself  to  Iwr  le^al  claims,  the  right  of  her  children  to 
their  fee  was  not  affected  thereby* 

The  deceased  WiHiam  Dickson,  by  disposftion  and 

settlement,  lith  April  1817,  and  cocHcil,  i5tli  March 

1820,  conveyed  to  the  defenders  hia  Ivhole  CBntaDe, 

uitder  burden,  inier  nlia^  of 

**  all  gifcs,  legffciea,  tm^  provisions,  which  I  shall  think  ^pitjfef 
to  leave  or  bequeath  by  any  writing  under  my  hand." 

life  deed  also  conrtained  the  following  provisions  :«* 

**  Under  payment  to  e^h.  of  my  dtmghters,  who  shall  be  in  Hfe 
at  my  death,  or  the  lawful  issue  of  such  of  them  as  may  prede- 
cease me,  as  coming  in  right  of  tbeur  mother,  deceased,  of  the 
sum  of  i:2000  Sterling;" 

and  the  testator  expressly  declared,  tkat  the  snntt 
which  he  thus  appointed  to  be  f»id  directly  to  his 
daughters  themselves*  (except  as  to  his  datigbter  Ja- 
net, whose  provision  was  regalated  by  conti^actt>f 
marriage},  were 

<'  the  provisions  to  my  said  other  daogbters,  and  fhat  these 
sums  should  belong  exclusively  to  my  said  daughters  in  liferent 
for  their  liferent  use  sllenarly,  and  to  their  chUdren  in  fee,  and 
shall  be  so  secured  at  the  sight  of  my  said  sons,  or  the  survivor 
of  them.** — '*  And  farther,  that  the  provisions  above-mentioned 
shall  be  in  full  to  each  of  my  daughters,  their  husbands,  chil- 
dren, or  aaaigaeCs,  of  all  they  could  ask  or  claim  in  and  through 
my  decease,  legally  or  conventionally,  or  any  other  manner  of 
way."—**  Therefore,  and  for  the  love  and  favour  which  I  bear 
to  them,  I  hereby  direct  my  said  sons,  or  survivor,  as  my  ge- 
neral disponees  and  executors,  to  content  and  pay  to  each  of  my 
said  daughters  in  life,  and  the  lawftil  issue  ot  3uch  of  them  as 
have  or  may  predecease  me,  leading  issue,  as  in  right  of  their 
parent,  the  farther  and  additional  sum  of  i^2000  Sterling,  which 
shall  bear  interest,  and  be  payable  in  the  maimer  as  specified  in 
the  foregoing  settlement,  in  regard  to  the  former  proviidons  con- 
ceived in  their  favour." 

The  codicil  then  declares^  that  that  prorisiony  like 
the  former  one, 

**  should  be  lent  out  and  secured  on  good  security,  at  tbe  sight, 
and  in  name  of  liiy  said  sona,  or  survivor,  along  with  Mr  Na- 
thanfel  Stevenson,  writer  in  Glacsgow,  as  trustees,  for  tbe  use 
and  behoof  of  my  said  daughters  in  liferent  allenarly,  and  their 
children  in  fee  ;  the  fee  bemg  to  be  divisible  among  the  chil- 
dren by  any  joint  deed  of  the  parents,  or  the  survivor  ;  and  fail- 
ing such  writing  being  executed,  to  be  divided  among  the  chil- 
dren, equally  and  proportionally,  share  and  share  alike :    Declar- 
ing, that  such  of  my  said  daughters  as  shall  not  be  married,  or 
leave  children,  shall  notwithstanding,  have  right  to  dispose  of, 
by  will  or  settlement,  the  one  half  of  their  total  provision ;  but 
on  failure  so  to  test,  the  same,  along  with  the  other  half,  shall 
devolve  to  their  surviving  brothers  and  sisters,  including  the  is- 
sue of  such  of  them  as  have  deceased,  for  their  parent's  share, 
equally  and  proportionally :  And  farther  declaring,  that  in  the 
event  of  the  decease  of  my  said  ston,  William  Dickson,  without 
leaving  lawful  issue,  and  witholit  disposing  of  bis  share  of  my 
said  means  and  effects,  whereby  a  great  succession  would  de- 
volve upon  iny  said  sdn  John,  1  hereby  direct  and  appoint  that 
the  said  John  Dickson  shall,  in  that  event,  be  hound  to  account 
for  and  pay  to  his  sisters,  including  the  childriin  of  such  of  tbem 
as  have  deceased  in  right  of  their  parents,  of  the  just  and  equal 
one  half  of  the  succession  which  may  devolve  to  him  by  the 
pfedeceade  of  his  said  brother,  in  the  event  aforesaid,  and  that 
at  the  terms,  and  with  interest,  and  to  be  settle  and  secured  for 
behoof  of  thetn  and  their  children,  &c,  including  the  children 
of  aUch  of  my  daughters  as  have,  or  may  decease,  having  lawful 
issue,  for  their  mother's  share  as  before  specified.** 

Market  Dick^son;  mother  of  the  pursuersj  was 
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the  testator's  daughter.  The  defenders  accepted  the 
deed,  but  did  not  lend  on  ^ood  security,  for  behoof  of 
the  pursuers,  the  two  provisions  of  £2000  each.  In 
May  1823,  the  defenders  raised  a  multiplepoinding. 
Thereafter,  Mrs  Fisher  and  husband,  the  parents  of 
the  pursuers,  raised  a  cu)unt  and  reckoning  against 
the  defenders.  And  lastly,  the  pursuers  raised  their 
action,  to  have  the  £4000  invested  for  their  behoof, 
or  for  payment  tliereof,  on  failure  to  invest  it — ^|)lead- 
ing — The  true  construction  of  the  deed  of  settlement 
and  codicil  is,  that  the  pursuers  (whatever  may  be 
the  conduct  of  Mr  and  Mrs  Fisher,  as  to  accepting 
or  repudiating  the  liferent  provision  in  favour  of  Mrs 
Fisher,)  are  entitled  to  have  the  provision  in  their 
own  favour  secured,  and  ultimatelv  to  receive  pay- 
ment thereof,  in  terms  of  the  said  dieed  of  settlement 
and  codicil.  The  defenders  pleaded — I.  This  action 
ought  to  be  remitted  to  the  process  of  multiplepoind- 
ing, in  respect  the  sum  now  pursued  for  is  part  of  the 
fund  tit  medio^  and  has  there  oeen  consigned  and  in- 
vested for  behoof  of  the  party  to  whom  the  same  be- 
longs.^— II.  It  was  a  special  condition  of  the  provi- 
sion in  dispute,  that  it  was  made  to  Mrs  Fisher 
jointly  with  her  children,  and  in  satisfaction  and  lien 
of  her  claim  for  legithn^  and  all  her  other  legal  or 
conventional  claims  upon  her  father's  funds ;  and  it  is 
the  only  fair  or  rational  meanin^^  and  intention  of  the 
testator's  settlement,  and  the  entva  voluntas  attached 
to  the  beouest,  that  payment  of  that  provision  can- 
not be  claimed  by  any  party  who  does  not  fulfil  the 
condition,  by  tendering  a  valid  and  effectual  discharge 
of  the  claim  of  legitim.  This  was  judicially  admitted 
to  be  the  understanding  and  construction  put  upon 
the  settlement  by  Mr  and  Mrs  Fisher,  and  their  legal 
advisers,  and  is  still  the  rational  and  right  construc- 
tion.— III.  Mrs  Fisher,  in  satisfaction  of  whose  legal 
provisions  the  conditional  provision  in  dispute  was 
granted,  is  the  only  party  who  can  demand  payment 
of  this  conditional  provision,  in  respect  that,  by  the 
express  terms  of  the  settlement,  it  Ms  payable  to  her 
alone,  and  also  that  she  is  fiduciary  fiar  for  her  chil- 
dren.— IV.  The  defenders  have  already  implemented 
the  settlement,  so  far  as  incnmbent  on  them,  by  con- 
signing the  provision  in  dispute  under  the  orders  of 
the  Court,  and  by  the  money  being  invested  on  heri- 
table security,  for  behoof  of  the  parties  interested 
therein.  The  Lord  Ordinary  ordered  cases  to  the 
Court,  with  the  following  note : — 

"  The  question  whether,  in  the  case  of  a  bequest  by  a  father 
of  a  certain  sum  to  a  child,  for  his  liferent  use  allenarly,  and 
to  the  children  of  that  child  in  fee,  the  declaration  that  the  be- 
quest shall  be  in  full  of  all  the  child's  legal  claims,  imports  a 
condition,  on  the  compliance  with  which  the  right  of  fee,  as 
well  as  that  of  the  liferent,  is  dependent, — is  one  which  appears 
to  the  Lord  Ordinary  to  be  attended  with  considerable  difficul- 
ty. The  case  of  Watt  v.  Ewan,  10th  July  1828,  founded  on 
by  the  pursuers,  is  certainly  very  nearly  in  point ;  and  on  the 
strength  of  that  decision,  the  Lord  Ordinary  was  at  first  inclin- 
ed to  give  judgment  in  favour  of  the  pursuers ; — but  in  the  pre- 
sent  case,  independently  of  the  expressions  in  the  settlements, 
marking  perhaps  mol'e  clearly  the  testator's  intention,  there  is 
this  additional  distinction,  that  the  provision  is  in  favour  of  the 
testator's  daughters  in  liferent,  for  their  liferent  use  allenarly, 
and  *  their  children  in  fee ;'  while  in  the  case  of  Watt  v.  Ewan, 
the  provision  was,  *  in  favour  of  my  son  John,  and  his  present 
wife,  and  longest  liver  of  them,  iu  liferent,  for  their  liferent 


use,  of  the  interest  thereof,  and  the  fee  thereof  to  the  children 
procreated  between  them,  share  and  share  alike ;' — which  ex- 
pressions might  perhaps  be  held  to  denote  a  right  in  the  wife 
and  children  of  the  specified  marriage,  more  absulute  and  un- 
connected with  the  rights  of  the  father,  than  that  created  by  the 
general  expressions  employed  in  Mr  Dickson's  settlement.  As 
the  point  is  of  some  importance,  and  as  the  report  of  the  rase 
Ewan  V.  Watt  does  not  afford  the  means  of  ascertaining  the 
precise  grounds  upon  which  it  was  decided,  the  I.jord  Ordinary 
has  thought  it  most  advisable  to  order  cases.  The  multiple- 
poinding and  count  and  reckoning  depending  between  the  pre. 
sent  defenders  and  the  mother  of  the  pursuers,  include  the  whole 
funds  of  the  testator ;  the  very  sum  now  pursued  fur  is  lent  out 
on  security,  in  virtue  of  an  order  made  in  those  processes ;  and 
the  Lord  Ordinary  understands,  that  the  determination  of  the 
pursuers*  mother  to  claim  iegUim,  or  to  accept  the  provisions  of 
the  settlement,  will  depend  on  the  result  of  those  processes. 
But  the  question,  how  far  the  right  of  fee  in  the  children,  is  in 
any  way  conditioned  on  that  determination,  admits  of  being  se- 
parately discussed ;  and  that  course  seems  to  have  been  sanc- 
tioned by  Lord  Cringletie's  interlocutor  of  the  26th  May  1829, 
*  repelling  the  prelimiiuiry  defence,  that  this  action  ought  to  be 
dismissed,  or  remitted,  hoc  ttatUf  to  the  multiplepoinding,'  and 
appointing  the  parties  to  prepare  a  record." 

On  advising  the  cases,  the  Second  Division  ordered 
them  to  be  laid  before  the  other  Judges,  of  whom 
seven  gtive  one  opinion,  and  three  another.  The 
opinion  of  the  majority  was  as  follows : — 

"  We  have  carefully  considered  the  disposition  and  settle- 
roent  of  the  deceased  Mr  William  Dickson,  dated  llth  April 
1817;  as  also  the  codicil  thereto  annexed,  dated  16th  March 
1820.  By  these  deeds  it  is  declared,  that  the  provisions  to  hia 
daughters  '  shall  not  be  subject  to  the  jiu  tnariti  or  right  of  ad- 
ministration  of  their  husbsuids,  or  liable  to  be  attached  for  their 
debts  or  deeds,  but  shall  belong  exclusively  to  my  daughters  in 
liferent,  for  their  liferent  use  allenarly,  and  to  their  children  in 
fee,  and  shall  be  so  secured  at  the  sight  of  my  said  sons,  or  the 
survivor  of  them.'  ALso^  in  the  codicil  conrerring  an  additional 
provision,  it  is  declared,  '  That  the  said  present,  like  the  for- 
mer provision,  shall  not  be  subject  to  the  Jut  mariti,  debts,  deeds, 
curatory,  or  administration  of  any  husbands  whom  my  said 
daughters  have  or  may  marry,  but  shall,  along  with  the  said  for- 
mer provision,  be  lent  out  and  secured  on  good  security,  at  the 
sight  and  in  the  name  of  my  said  sons  or  survivor,  along  with 
^fr  Nathaniel  Stevenson,  writer  in  Glssgow,  as  trustees*  for  the 
use  and  behoof  of  my  said  daughters,  in  liferent  allenarly,  and 
their  children  in  fee,  the  fee  being  to  be  divisible  among  the 
children  by  any  joint  deed  of  the  parents  or  the  survivor.'  We 
consider  these  clauses  of  great  importance,  and  we  think  that 
the  granter,  by  these  deeds,  created  two  separate  and  distinct 
estates,  the  one  of  liferent  and  the  other  of  the  fee,  and  that 
these  estates  wer6  in  no  ways  dependent  upon  one  another.  We 
are  the  more  inclined  to  be  of  this  opinion,  from  the  circum- 
stance of  trustees  being  appointed  to  hold  the  fee  separately  for 
behoof  of  the  children,  independeut  of  the  right  of  their  parenta. 
We  therefore  cannot  see  upon  what  grounds  in  justice  the 
children  can  be  deprived  of  the  fee  by  any  act  or  deed  of  the 
liferenters,  who  are  entitled  to  manage  their  own  property  as 
they  think  fit,  without  controul  on  the  part  of  their  children. 
The  expressions  made  use^of  in  Mr  Dickson's  settlement,  and  to 
which  the  defenders  refer,  are  to  be  considered  with  great  cau- 
tion, particularly  when  direct  and  positive  rights  are  created. 
Where  the  intention  of  a  granter  is  clear  and  explicit,  the  in- 
ductive clause  is  of  little  importance  in  testamentaiy  deeds. 
Whatever  were  Mr  Dickson's  intentions  in  a  certain  event,  yet, 
as  that  certainly  has  not  taken  place,  without  an  express  decla- 
ration, it  cannot  be  maintained  that  the  daughters,  by  churning 
any  thing  due  to  them,  either  as  a  share  of  the  goods  in  com- 
munion  at  their  mothcn^'s  death,  or  in  the  name  of  legUim,  at 
their  father's  death,  could  deprive  their  children  of  a  right  of  fee, 
with  regard  to  which  their  mother  had  no  interest  whatever  but 
that  of  liferent.  If  Mr  Dickson  had  intended  to  make  the  re- 
nunciation of  those  rights  a  condition  of  the  grant  of  the  fee,  ho 
ought  to  have  expressed  his  intention  in  a  more  direct  and  ex- 
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pHcit  maimer.  Under  these  circamstances,  w^  conceive  it  to  be 
improper  for  a  court  to  extend  a  condition  from  presumed  in- 
tention. In  the  present  case,  we  think  that  neither  of  the  par- 
ties could  make  the  condition  of  the  other  better  nor  -  worse* 
Upon  the  whole,  we  incline  to  think  that  the  case  of  Watt  v. 
Ewaii,  decided  lOth  July  18*28,  is  very  nearly  in  point,  and 
ought  to  be  followed  as  a  precedent.  It  may  be  observed,  that 
the  plea  of  hardship,  which  has  been  stated  on  the  part  of  the 
defenders,  is  not  altogether  just  or  correct.  The  granter's  heirs 
wiU  enjoy  the  liferent  of  the  grandchildren's  provisions  during 
the  life  of  their  mother,  and  so  annually  diminish  the  claim. 
(Signed)  C.  Hope,  David  Robertson  Williamson  Ewart, 
Ad.   Gilurs,   Ro.   Cbaigie,  Geo.   CaANsrouK,  James  W. 

MoKCREirF." 

"  I  concur  in  the  foregoing  opinion.  If  the  present  could  be 
viewed  as  a  mere  question  of  probability,  very  plausible  reasons 
might,  perhaps,  be  given  for  th6  supposition  that  the  testator  in- 
tendtnl  to  make  the  right  of  fee,  as  well  as  that  of  liferent,  de- 

rmdent  on  the  surrender  of  the  legitim  by  the  daughters.  But 
do  not  think  that  the  deeds  contain  words  capable  of  support- 
ing such  an  intention.  The  effect  of  the  deeds  clearly  is  to 
create  two  distinct  and  independent  rights— that  of  liferent  in 
favour  of  the  daughters,  and  that  of  fee  in  favour  of  the  children 
of  those  daughters.  Then  follows  the  declaration,  *  that  the 
provisions  above-mentioned  shall  be  in  full  to  each  of  my  daugh- 
ters, their  husbands,  cbildrenj  or  assignees  of  all  they  could  ask 
or  claim  in  and  through  my  decease,  legally  or  conventionally, 
or  any  other  manner  of  wa^.'  Now  I  conceive  that  it  would 
be  outstepping  the  limits  oi  legitimate  constniction,  to  connect 
with  the  surrender  of  ^gitt'm,  not  only  the  provisions  of  liferent 
created  in  favour  of  the  daughters  who  had  a  right  of  Ugilim, 
but  the  provision  of  fee  in  favour  of  the  children  who  had  no 
such  right ;  so  as  to  raise  by  implication  a  condition  affecting 
the  bequest  to  the  children.  The  question  seems  to  be  sub- 
stantially the  same  with  that  raised  and  decided  in  the  late  case 
of  Ewan  r.  Watt;  and  though  there  mav  be  some  slight  dif- 
ference in  the  expression  of  these  deeds,  I  do  not  think  that  the 
difference  is  such  as  to  warrant  the  application  of  a  different 
principle  to  the  present  case.     (Signed)    John  Fullerton." 

The  opinion  of  the  minority  was  as  follows  :— 

"  I.  In  this  case,  the  testator  declares,  that  the  provisions 
are  granted  as  *  provisions  to  my  daughters,  and  for  the  love  and 
favour  which  I  bear  to  them.*  The  mode  adopted  of  providing 
the  daughters,  is,  by  giving  them  sums  of  ^4000  each.  These 
sums,  to  be  sure,  are  directed  to  be  laid  out  on  securities,  for 
them  in  liferent  allenarly,  and  their  children,  natis  aut  nascituris, 
in  fee.  But  still,  the  whole  grants  of  these  sums  were  certain- 
ly viewed  as  provisions  on  the  daughters,  insomuch  that,  even 
in  case  any  daughter  predeceased,  it  is  expressly  mentioned,  that 
the  children  of  that  daughter  are  to  receive  it  '  as  coming  in 
place  of  their  mother,'  and  powers  over  the  fee,  at  least  of  one- 
half,  if  not  of  the  whole, — powers  of  great  importance, — are 
reserved  to  the  daughters,  or  their  husbands.  The  whole  of 
each  provision  is  manifestly  viewed  as  unum  guul,  provided  in 
favour  of  each  daughter.  Nor  is  there  any  thing  absurd,  but  the 
contrary,  in  making  provisions  for  daughters  by  a  destination 
such  as  is  here  done,  which  reserves  the  full  benefit  of  it  for 
themselves  and  their  children. — II.  The  deed  then  bears,  that 
the  provisions  above-mentioned  '  shall  be  in  full  to  each  of  mv 
said  daughters,  their  husbands,  children,  or  assignees,  of  all 
they  could  ask  or  claim,  in  and  through  my  decease,  legally  or 
conventionally.*  The  <  husbands,  children,  or  assignees,*  are 
evidently  mentioned  only  as  persons,  to  whom  the  daughter's 
right  might  pass.  The  substance  of  the  clause  relates  to  daugh- 
ters ;  that  is,  that  these  provisions  were  to  be  in  full  of  their 
claims,  legal  and  conventional.  The  idea  of  applicando  app!i» 
candis  is  inadmissible.  The  <  husband,  children  and  assignees,* 
could  obviously  have  no  right,  legal  or  conventional,  of  their 
crvrn,  not  derived  through  the  daughter,  that  was  the  wife,  mo- 
ther, or  cedent.  The  provision  then,  may  be  read  as  if  the 
words  had  been  simply,  *  that  these  provisions  shall  be  in  full 
to  my  said  daughters,  of  all  they  could  ask  or  claim  in  and 
through  my  decease.* — III.  The  daughter  Margaret  Dickson,  Mrs 
Fisher,  refuses  to  give  up,  and  claims  her  legUim ;  and  ^he  re- 


pudiates the  provision,— which  she  has  full  power  to  do*  Yet 
her  children  claim  the  fee  of  the  provision,  as  being  settled  on 
them,  independently  of  her,  or  her  deeds.  We  think  the  answer 
to  this  claim  good, — that  the  manifest  intention  of  the  testator 
was,  that  the  provision,  as  unun  quuly  should  have  effect  as  a 
provision  on  his  daughter,  and  as  a  satisfaction  of  his  daughter's 
claim,  legal  or  conventional,  and  not  otherwise  ;  and,  therefore, 
if  it  cannot  have  this  effect,  it  cannot  have  effvCt  at  all.  He 
never  intended  it,  nor  has  he  expressed  it,  as  a  separate  inde- 
pendent legacy  on  his  grandchildren.  This  construction,  we 
think,  is  certainly  agreeable  to  the  true  intention  of  the  testator, 
and  we  are  not  aware  of  any  principle  by  which '  that  intention 
can  be  defeated,  and  a  result  produced  which  the  testator  never 
intended.  The  case  of  £wau  does  not  appear  to  us  to  be  one 
in  which  the  circumstances  were  precisely  similar  to  the  present. 
In  that  case,  there  does  not  appear  to  have  been  the  same 
grounds  for  certainty  that  the  provision  was  viewed  as  one  pro- 
vision on  the  child  whose  tegUim  was  to  be  discharged ;  and,  on 
the  want  of  this  evidence  of  intention,  we  believe  the  decision 
of  the  case  must  have  rested.  In  this  case,  we  see  no  room  for 
doubt  on  that  subjecL  (Signed)  J.  H.  Macke.nzie,  J.  U. 
Forbes,  Alex.  Irving." 

On  again  adviiiing  the  case,  with  the  opinions  so 
delivered  upon  it, 

The  Lord  Justice- Clerk  had*  suggested  the  propriety  of  taking 
the  opinions  of  the  other  Judges,  as  great  stress  had  been  laid 
upon  the  case  of  Ewan,  said  to  have  been  decided  by  the  other 
Division.  He  thought  the  construction  of  the  minority  against 
the  grandchildren  the  right  one.  If  the  will  of  Mr  Dickson  was 
discoverable,  the  Ck>urt  must  adopt  it,  unless  words  were  em- 
ployed so  precise  as  to  preclude  giving  effect  to  iL  It  was 
clear  that,  as  he  had  otherwise  provided  for  his  widow  and  sons, 
his  intention  was  to  provide  for  his  daughters,  and  not  for  their 
descendants.  The  same  intention  appeared  in  the  codicil. 
And  mention  was  made  of  the  grandchildren,  only  in  so  far  as 
the  security  of  the  provision  for  his  daughters  was  concerned. 
The  arrangements  made  for  that  security  could  not  affect  'the 
question,  in  whose  favour  the  provisions  were  made.  And  this 
consideration  rode  over  the  whole,  that  these  provisions  to  the 
daughters  were  in  full  of  what  they  could  in  any  way  claim,  as 
children.  And  the  power  of  testing,  given  to  the  married 
daughters,  also  shewed  that  the  daughters  were  the  favoured 
parties.  Both  sets  of  provisions  must  be  held  as  an  unum  quid 
for  the  daughters  alone.  It  w^uld  violate  the  will  of  thegranter, 
and  lead  to  double  payment,  were  the  fee  to  be  held  to  be  in  the 
grandchildren.  The  case  of  Ewan  was  not  identical  with  this. 
There,  a  direct  provision  was  made  for  the  widow,  independent 
of  the  husband. 

Lord  GUniee  would  suppose  the  case  of  the  originsd  provision 
being  not  doubled,  as  here,  but  halved.  Would  it  be  said  that 
the  testator,  in  so  doing,  recalled  no  more  than  the  provision  to 
the  daughters,  and  not  the  fee  also  to  the  children.  The  father 
had  no  right  to  do  anything  with  the  legiUm ;  and  therefore,  the 
provision  was  just  a  sort  of  offer.  Suppose  Mr  Fisher  had  re- 
fused to  accept  it,  would  it  be  held  that  there  was  any  promise 
to  pay  the  children  any  thing.  Nothing  had  been  given  but 
what  was  left  to  the  mother ;  and  if  the  children  had  no  right  of 
disposal,  the  expression  of  a  fee  to  the  children  was  an  anoma- 
lous one.  They  had  no  right  but  to  see  that  the  money  did 
not  go  ex  familia.  No  proper  right  could  emeige  in  them  till 
Mrs  Fisher's  death.  The  material  question  was,  whether  the 
Court  were  here  bound  by  the  case  of  Ewan  ?  He  thought  not. 
It  was  a  single  decision.  And  the  particular  matter  here  argued 
was  never  once  stated  there. 

Lord  Cringtetie  thought  that  the  opinions  of  the  majority 
proceeded  upon  some  mistakes  as  to  matters  of  fact,  e,  g.,  where 
it  was  said  that  **  the  estates  were  in  nowise  dependent  on  one 
another."  The  trustees  were  trustees  for  both  parties.  He 
could  not  see  how  the  words  "  legally,  conventionally,  and  in 
any  other  way,"  were  to  have  no  effect  And  they  would  have 
none,  if  Mrs  Fisher  could  claim  her  legUim,  notwithstanding  the 
enixa  nolunias  most  clearly  expressed  in  the  deed. 

L^  Meatiowbank  had  formerly  agreed  with  the  opinion  of  the 
m^ibrity  of  the  consulted  Judges,  and  still  did  so.     The  ques* 
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tion  was,  not  what  Mr  Dickfimi  would  probably  say,  but  whiit  he 
had  laid,  in  a  legal  and  formal  manner.  And  no  sfirmisea  as  to  his 
intentions  could  do  B%vay  with  the  effect  of  the  instmnient.  It 
was  trady  a  question  with  Dickson  himself,  becatfise  it  Mras  a 
question  with  his  heir.  Mr  Dickson  had  expressly  constituted 
a  liferent  in  his  daon^ters,  and  a  fee  in  his  grandchildren  ;  and 
he  had  not  said  in  express  terms  thut  the  Utter  w«b  conditioned 
by  Che  event  of  the  daughters  not  renouncing  thehr  liferent.  The 
provisioB  was  offered  to  them,  if  they  would  abandon  their  /egi- 
tim.    But  noeonttngeht  power  was  left  in  the  parents. 

the  Court, 

"  On  the  report  df  Lord  Fullerton,  having  considered  the  re- 
vised eases  for  (fhe  parties,  and  other  proceedings,  with  the 
opinions  of  the  coneuked  Judges,  In  respect  of  the  said  opinions, 
Find,  that  the  right  of  the  pursuers,  the  grefndchildren  of  the 
deceased  William  Dickson,  to  Che  fee  of  the  provisions  in  their 
favour,  in  the  settlements  of  thehr  said  grandfather,  will  not 
be  offectaWe  l^  the  repudiation  by  their  mother,  Margaret 
Diekson  or  Fisher,  of  her  right  to  the  liferent  of  the  said  pro- 
visions ;  and  with  this  findkig,  remit  to  the  Lord  Ordinary  to 
proceed  farther  in  the  cause,  as  to  his  Lordship  shall  seem  just." 

Seo6nd  Division. — Lord   Ordinary,  Fullerton — Act.  Dean 

of  Faculty  (Hope,)  Ivory Alt,  Keay,  Marshall.— Alexander 

Forsyth,  and  Tod  &  Romanes,  Agents.— Mr  RoUand,  Qerk. 


24//4  November  1831. 

No.  68— John  Livingstonf,  W.S.,  Suspender,  v.  Bevbeidob 

AND  M*Larty,  Chargen. 

Process-Caption — Caution — An  agent  Jiaving  granted  a  receipt 

for  a  procestt  consisting  of  summons,  bill,  and  letter,  a  process^ 

cajHion  being  issued  for  Us  recovery,  tlie  process  being  amisiing, 

and  no  ground  appearing /or  supposing  that  it  hcul  not  been  lost, 

or,  without  his  knowledge,  abstracted  from  his  chambers-^ Held, 

Uuit  he  xoas  entitled  to  have  tlie  procesS'Caption  suspended,  upon 

Jimling  caution  to  make  good  to  the  pursuer  all  thai  she  could 

l^S<^ly  claim  in  her  original  action,  and  in  consequence  of  the  lots 

of  tfte  process,  together  with  tlie  expenses  which  the  may  have 

fairly  incurred, 

Thn  suTpemion  of  a  process-caption,  arose  in  tlie 
fbllowing  circumstances  : — Miss  M'Larty  brought  an 
auction  against  Borland,  upon  a  bill  for  £550,  bearing 
to  be  granted  by  John  Murray,  W.S»,  on  his  account. 
Murray  was  sequestrated.  The  suspender,  who  had 
formerly  been  in  his  office,  was  appointed  his  agent. 
Murray  and  his  wife  asked  him  to  carry  on  the  action 
for  Borland.  While  he  was  unwell,  Mrs  Murray  (as 
was  alleged)  got  his  olerk  to  borrow  the  proeess,  and 
called  and  got  possession  of  the  summons  and  bill, 
and  some  other  papers.  In  June  1830,  Ihe  clerk  to  the 
process,  and  M'Larty*s  agent,  demanded  the  return  of 
the  summons  and  productions.  The  suspender  ap- 
plied to  Mr  Murray  for  them  in  vain.  Decree  went 
out  on  a  certified  copy  of  the  summons.  But  a  pro- 
cess-caption was  raised,  and  this  Livingstone  sus- 
pended. The  bill  was,  on  the  Ist  of  July  1830,  or- 
dered to  be  answered.  'Meanwhile,  the  suspender  got 
a  diligence  against  havefs.  But  the  commission,  from 
various  circumstances,  expired,  without  the  examina- 
tion of  Mrs  Murray  or  her  husband.  The  Lord  Or- 
dinary superseded  the  advising  of  the  bill  and  answers, 
to  give  further  opportunity  for  the  examination — ^ad- 
ding this 

**  Aoltf.— The  Lord  Ordinoiy  has  carefully  perused  the 
papers  in  this  case.  It  appears  to  him  perfectly  clear  that  the 
caption  has  been  propeiiy  issued  in  this  case,  and  it  does  not 
ooeur  to  the  Lord  Ordimuy  that  any  sufficient  grounds  have 


becii  assigned  for  stayiog  exeootion  of  the  caption.  The  offer 
mode  in  the  ansirers,  to  give  ten  ^ays,  or  any  rosaonable  period, 
it  is  presumed,  to  produce  the  papers  in  question,  appears  to  be  ex- 
tremely ressonable ;  or  if  the  convplainer  wHl  find  eaotion  to 
the.  extent  Of  the  bill  and  the  expenses,  it  is  supposed  all  con- 
cerned wfll  have  no  objections  that  the  bill  should  be  passed.  If 
the  parties  witih  to  be  heard,  the  Lord  Ordinary  appoints 
Thursday  the  Idth  current,  at  tw'elve  o'clock,  for  that  purpose." 

On  the  12th  of  October  1830,  without  the  examina- 
tion of  the  balrers, 

*' The  Lord  Ordinarv  having  considered  the  bill  of  suspen- 
sion John  Livingston,  Esq.,  W.S.,  agfiinst  Thomas  Beveridge, 
Ksq.,  depute-clerk  of  Session  ;  and  having  also  resumed  const- 
deration  of  the  tvhole  prpceedrngs  which  have  hitherto  taken 
place ;  in  respect,  I  mo,  That  the  eomplainer  is  primarily  re- 
sponsible for  the  process  in  question  ;  2do,  That  the  caption 
has  been  issued  according  to  luw  and  practice  ;  and,  9iio,  That 
the  eomplainer  has  not  offered  to  find  caution  to  the  extent  of 
the  sums  concluded  for  in  the  sumnotis  at  the  instance  of  Mimi 
Eliza  M'Larty  against  Ivor  Borland,  Esq. ;  Refuses  the  bill, 
finds  expenses  due,  and  remits  to  the  auditor  to  tax  the  same, 
and  to  report  in  common  form,  and  decerns  ;  reserving  to  the 
eomplainer  to  proceed  against  all  whom  it  may  concern,  either 
in  a  summary  mode  or  by  regular  process,  4br  his  relief  or  ex- 
oneration." 

Livingstone  presented  a  second  bill — stating,  that 
he  had  raised  a  new  summons  for  Miss  M*Larty,  ex- 
actly in  ternni  of  the  former,  whereby  her  interests 
were  Icept  entire— and  pleading,  That  tiie  bill  of  !tu9- 
pension  ought  not  to  hare  been  disposed  of  till  Mrs 
Murray  could  be  examined.  In  their  answers  the 
chargers  pleaded.  That  the  prooess-caption  required 
the  return  .of  the  proeess  itaelf,  so  as  to  lay  upon  the 
borrower  the  proof  guomodo  desik  poeeidere,  else  he 
must  pay  the  debt  pursued  for,  or  otherwise  extinguish 
the  action :  That  the  new  summons  could  not  place 
parties  on  their  old  footing :  That  the  suspender  was 
answerable  for  the  actings  of  Mr  and  Mrs  Mur- 
ray, as  his  employers,  even  supposing  (what  was 
denied)  that  Mrs  Murray  had  removed  the  process ; 
and  that  proceedings  under  the  process-caption  were 
not  to  be  stayed  by  the  chargers  having  raised  a  new 
action,  to  ascertain  the  damage  sustained  by  her. 

"  lOM  November  IQSO.-^The  Lord  Ordinary  having  ad\'ised 
this  second  bill,  answers  thereto,  the  former  bill,  answers  there- 
to, and  whole  procedure,  and  beard  parties  thereon, — Passes 
this  bill,  on  sufficient  caution  being  found  bv  the  eomplainer, 
that  he  will  indemnify  the  nominal  charger,  Thomas  Beveridge, 
of  all  consequences  arising  from  the  process,  referred  to  iji  the 
pleadings,  not  having  been  replaced  in  his  possession  ;  and  also 
that  the  eomplainer  will  pay  to  the  pursuer  of  that  process 
(Miss  M'Larty),  all  such  damages  and  expenses,  as  he  may  be 
found  liable  for  in  any  action  to  be  hereafter  raised  against  him 
by  that  lady,  on  account  of  said  process  not  having  been  return- 
ed to  the  said  Clerk  of  Court ;  and  allows  to  the  eomplainer 
ten  days  for  finding  such  caution.** 

The  chargers  reolarined.-^At  advising,  SOth  No- 
vembelr  1890, 

Lord  GUnlee  thought  it  might  be  better  not  to  pass  the  bill, 
but  to  sist,  if  there  was  arty  idea  that  the  process  was  still  extant. 
There  could  be  no  doubt  as  to  Livingstone's'  roapoilaibiUty.  If 
-  he  lay  under  an  obligation  to  return  the  process,  and  that  be- 
came imprestable^  he  was  liable  for  ail  the  consequences ;  but 
it  would  be  premature  to  go  farther  till  it  should  be  known 
what  the  consequences  would  really  be. 

The  Lord  Justice-Clerk  thought  the  question  a  very  delicate 
one;  for  the  caption  was  tdlowed  just  to  compel  due  performance 
of  duty,  by  very  summary  proceedings  wfaidi  were  authorised 
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only  Vy  inv«tflcatc  luiagf .  Suj^ose  tbe  bill  only  bad  been  bvt, 
and  that  it  were  alleged  to  be  forged,  would  it  be  a  sufficient 
gronnd  of  suspension  to  say,  merely,  that  it  lta4  been  Io»t  ?  If 
so,  there  would  be  an  end  of  process-captiona  altogether  as  coni> 
pulsiton,  should  mere  caution  be  held  enough.  He  was  not 
prepared  to  pass  the  bill,  without  caution  in  the  very  widest 
terms.  He  waa  not  yet  satisfied  that  the  process  had  Veen  lost. 
The  onus  of  expiscatiaff  the  matter  lay  upon  Mr  Livingstone.  If 
he  had  not  found  the  diligence  of  the  Court  of  Session  enough 
to  force  an  examination  of  Mrs  Murray,  he  should  apply  for 
that  of  another  Court,  and  get  a  warrant. 

Tlie  Court  ^uper^eded  the  case  for  three  weeks.  On 
advisinff  it,  lltn  December  1830,  a  fresh  delay  yrtm 
granted,  till  the  issue  of  criminal  proceedings  then  in 
progress.  On  the  27th  January  1831,  the  case  again 
came  before  the  Court,  when  it  was  ascertained  that 
all  criminal  proceedings  had  heen  dropped — but  the 
suspender  proposed  to  present  to  the  other  Division, 
a  petition  and  complaint  against  Mr  and  Mrs  Mur* 
ray.  This  was  accordingly  presented.  The  Court, 
20th  March  1831,  remitted  to  the  Lord  Ordinary  on 
the  bills,  to  take  the  depositions  of  Mr  and  Mrs  iMur- 
ray.  The  examination  of  the  latter  was  interrupted, 
by  her  refusal  to  produce  an  undelivered  letter ;  upon 
which  objection,  tne  Lord  Ordinary  on  the  bills  made 
avisajidam  to  the  Court,  who  sustained  the  objection. 
Her  examination  proceeded  no  farther.  Mr  fit urray 
was  examined.  And  thereafter,  the  First  Division, 
2d  July  1831,  refused  the  petition  and  complaint.  (See 
Scottish  Jurist,  III.  p.  &71.)  Thereafter,  the  chargers, 
6th  July  1831,  presented  a  note  to  the  Second  Divi- 
sion, praying  the  Court;  to  refuse  the  second  bill  of 
sufpeosion,  in  oonsequenee  of  the  result  of  the  inter- 
mediate proceedings.  On  advising  this,  24th  Novem- 
ber 1831, 

Lord  Cringhtie  wis  ftilty  sensible  of  the  high  responsibility  of 
an  agent,  and  tbe  importance  of  a  pfooess-caption,  which  could 
not  be  met  without  some  very  pregnant  ground  for  not  having  tlie 
papen  required.  Bat  the  Uw  could  not  be  carried  to  itn  ex- 
tremity. What  iftheagent*s  house  were  burnt?  The  other  party 
might  say,  you  c&rried  off  this  process,  notwithstanding,  and 
there  is  no  proof  that  it  was  among  the  articles  burnt.  The 
agent  must  just  bear  the  consequences  of  the  loss,  paying  the 
debt,  if  It  shall  be  proved  just,  and  paying  nothing  if  it  be  not  a 
just  debt.  Now,  the  summons  din  not  set  forth  that  Borland 
had  granted  the  1^11,  and  he  was  under  no  obligation  to  pay,  un- 
less it  could  be  shewn,  either  that  the  money  was  applied  for 
bis  behoof,  or  that  he  had  given  the  authority  to  borrow  it.  The 
letter  mentioned  was  perfectly  safe,  if  it  existed.  Mr  IMurray 
did  not  deny  bis  bill,  and  Mr  Livingstone  could  easily  prove  the 
tenor  of  the  summons.  Although  this  was  not  actually  a  sus- 
pension and  liberation,  yet  the  Court  might  consider  it  as  such, 
without  the  neeessity  or  the  suspender  having  been  Incarcerated. 

The  Lard  Justice-Clerk  thought  it  a  delicate  matter  to  inter- 
fere with  the  responsibility  of  agents.  The  case  had  had  an 
awkward  look  at  first— so  the  Court  had  ordered  eertain  steps  to 
be  taken.  These  had  been  taken,  ^o  reason  had  been  seen 
to  prefer  a  criminal  charge.  The  petition  and  complaint  had 
been  dismissed  for  want  of  evidence,  so  the  Court  had  to  come 
back  on  the  bill  of  suspension  of  the  process -cation.  There 
did  not  appear  to  be  any  reason  for  insisting  that  the  suspender 
should  be  actually  incarcerated.  The  bill  should  be  passed,  but 
the  caution  ought  to  be  wide,  whatever  had  been  the  circum- 
stances in  which  the  process  had  i^ctually  strayed.  Caution 
must  be  found  to  the  extent  of  the  original  claim  brought  in  the 
process  lost.  Miss  M*Larty*s  interests  must  be  all  secured.  Mr 
Bcveridfs,  of  course,  had  no  intention  to  proceed  farther. 

L^rd  Glemltt  had  theught  that  the  paecess  was,  perhaps,  not 
lost  after  all.  Bui  there  appeared  to  be  ne  evidonee  pn  one  aids  or 
on  the  other.  It  was  contrary  to  all  sense  to  sayj  tliat  it  w.i9  now 


in  the  power  of  Livingstone  to  make  the  procesa  fortWoniingt 
In  loco  farli  imprefLnbtlis  sithll  ftftmnwti  et  uUerctLu:.  It  watf 
very  well  to  say.  go  to  prison,  a»  long  as  parties  .W(.*re  not  satis- 
fied whethpf  it  was  or  was  not  in  the  power  of  the  suspender  to 
restore.  But  now,  it  would  be  nonsense  to  say,  go  to  prison,  and 
we  will  then  let  you  out  on  the  very  terms  proposed  l^  your* 
self. 

Lord  Mrniowba^ik  had  fck  difflralty,  fro^  his  regard  to  thf 
hardship  of  the  case,  together  with  bis  aversion  to  relijx.  But 
the  oroposition  mitdc  did  substiintial  justice.  It  gave  the  lady 
all  that  she  was  entitled  to  nsk — cautton  for  all  loss  which  she 
might  sustain.  The  Court  alone  had  the  right  to  punish  any 
stipposed  contempt  of  its  authority.  There  was  no  viable  reasoe 
for  the  charger  tnsistiog  thet  the  suspender  shpald  aotuslly  go  te 
j^il. 

Tlie  Court 

^  Adhere  to  the  interlocutor  submitted  to  review,  on  caution 
being  found  by  the  suspender  to  make  good  te  Miss  Mac* 
Larty  all  that  she  can  legally  claim  under  her  original  action^ 
and. on  account  of  the  loss  of  the  process,  together  with  the  ex- 
penses ;  likewise  of  the  expenses  she  may  have  fairly  incurred 
thereanent :  Remit  to  the  Lord  Or^nary  on  the  bills  to  pro- 
ceed accordingly,  and  decern." 

Authorities  for  the  Suspender. — O'Henly  v.  Wright  and  An- 
derson, Shaw,  V.  311,  6th  February  18^7. 

Atithorities  for  Chargers. — A.  S.,  Ilth  November  168  L  Spot> 
tiawoode's  Notes  to  Hope's  Minor  Practics.  Bevendge's 
Forms  of  Process,  L  2dO.  Home  v.  Mackenzie,  4th  July  173^; 
M.   13,123.   Chatto  v.  Marshall,  17th  January  1811.    Done- 

fm  V.   Smith,  3d  July  1817.     M'Millan  v.  Gray,  2d  March 
820. 

Second  Division; — Lord  Ordhiary  on  the  Bills,  Gringletie.— 
jict*  Buchanan,  P.  Robertson,  and  James  Anderson.— ^iir» 
Pean  of  Faculty,  (Hope),  Cowan. — Hugh  Macqueen,  W.S., 
and  Hunter,  Campbell  and  Cathcart,  W,  S.,  Agents.— Mr  Fer- 
guson, Clerk. 

25tk  November  1831. 

No.  59. — John  Gordon   Cakipbell  &  Othess,   Suspenders, 
o.  Thomas  Lahhib  &   OruBRS,  Chargers* 

Suspension — Bill —  Company —  Committee — Indoi-see—  Circum- 
stanees  m  wftkha  eommitiee  of  namagemetii  of  a  Compawf,  aci^ 
itig  under  an  Act  of  J^ariiameutj  vffiich  UmUed  the  re*powiU 
bUiijf  of  the  members  to  the  sums  subscribed  by  them,  having 
authorised  the  treasurer  of  the  Company  to  grant  bills  for  pro,- 
perly  purchased  for  the  use  of  the  Company  ;  aiid  a  subsequent 
committee  having  with  their  own  funds  retired  the  biUs,  and  then 
charged  the  drawers fUr  relief-^  Heid^  that  ikey  umre  not  esUitlwk 
to  tbe  jmvileges  of  onerous  indorsee*,  nor  to  be  contidereU  as  such^ 
in  respect,  inter  ali^,  of  tltgir  having  violated  the  projoisions  <jf 
the  Act  qf  Parliament, 

In  1824,  certain  indlvicliiiils  in  Gliisgow  obtaine4 
iM)  Act  of  Parliament,  entitled  *'  An  Act  to  amend  an 
Aet  of  hiii  pr-esent  Majesty,  fur  opening  a  street  from 
the  Cross  of  Glasgow,  to  Monteitii  Row."  The  pre- 
amble of  tlie  act  bore,  that  the  former  act  li^d  em-> 
powered  the  Magistrates  and  Town  Council  of  Glasi 
f ow  to  form  this  new  street,  but  thov  not  h?^ving 
sufficient  funds,  certain  individoals  had  entered,  or 
weve  willing  to  enter  into  a  subscription  for  raising 
Mie  requisite  sam»  on  being  legally  authorised  to  form 
the  street*  The  new  act  proceeds  to  constitute  a4 
CommisVioners,  fyv  carrying  it  into  effoct,  every  sub- 
scriber of  £100,  and  declares  th^t  tlte  subscribers 
sUiiH  not  be  liable  for  more  than  tbe  sums  sMbscribed ; 
and  tha^  the  funds  and  property  held  hy  the  Gqmmisi 
sionera  for  behoof  of  the  Companyt  shall  be  liable 
for  t|ie  deb(s  and  expanses  contracted  by  them  in 
making  the  street.  The  Commissioners  were  further 
empowered  tomakopurclitise^  of  hvnd^and  teucmentSi 
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for  the  purposes  of  ihe  act,  and  to  compel  the  pro- 
prietors of  snch   to  sell,  and  to  accept  the  price  or 
damages  as  awarded  by  a  Jury  summoned  by  the  She- 
riff of  Lanark,  who,  after  the  verdict  was  reauired,  to 
adjudge  payment  "  out  of  the  money  raised  oy  virtue 
of  this  act,  of  the  sum  awarded  to  the  party  or  par* 
ties  entitled  thereto.**     Upon  making  which  payment, 
or  consigning  in   Bank  the  sum,  the-  Commission- 
ers were  empowered  to  take  possession.     B]^  virtue 
of  this  act,  also,  and  a  subsequent  one  passed  in  1826, 
the  Commissioners  were  further  empowered  to  bor- 
row sums,  not  exceeding  £60,000,  for  the  purposes  of 
the  acts,  and   to  give  preferable  securities  to  that 
amount,  over  the  stock  and  property  of  the  Com- 
pany«      The  general   body   of  Commissioners   were 
farther  empowered  to  carry  their  powers  into  effect 
by  means  of  a  committee  of  management,  elected  an- 
nually.    In  February  1827,  the  committee  of  manage- 
ment agreed  to  give  the  suspenders,  and  their  brothers 
and  sisters,  d£4000  for  some  heritable  subjects  belong- 
ing to  them  in  the  line  of  the  new  road ;  and  in  March 
1827,  the  committee,  at  which  were  present,  Thomas 
Lawrie,  James  Reid,  William  Leckie  Ewing,  Moses 
Maculloch  and  John  M'Ewan,  authorised  their  trea- 
surer, Mr   Andrew  Reid,  to   subscribe  promissory- 
notes,  payable  at  certain  long  dates,  in  favour  of  the 
suspenders  and   the  co-proprietors,    and  to   receive 
from  them  a  disposition  to  the  property,  burdened 
with  payment  of  the  promissory-notes.     Immediately 
on  granting  these  notes,  the  Company,  through  their 
office-bearers,  entered  into  possession  of  the  property, 
and  continued  to  draw  the  rents.     Two  of  the  said 
promissory-notes,  in  favour  of  the  suspenders,  were 
discounted  and  indorsed,  and  when  they  fell  due,  were 
protested  by   the  holders  for  non-payment.     They 
were  at  length  paid  by  the  chargers,  Thomas  Lawrie, 
James  Reid,  William  Leckie  Ewing,  James  Lindsay 
Ewing,  William  Gilmoor,  Andrew  Reid,  and  Archi- 
bald Grahame,  who  obtained  an  assignation  of  the 
diligence,  and  some  months  afterwards  charged  the 
suspenders  for  payment.     The  present  suspension  of 
the  charge  was  brought,  on  the  grounds, — That  the 
chargers  (at  least  the  greater  part  of  them)  being  the 
primary  obligants  on  the  bills,  and  having  accepted 
them  for  value,  were  not  entitled,  when  they  retired 
them,  to  take  an  assignation  from  the  holders,  and  in 
the  false  character  of  onerous  indorsees  to  charge  the 
suspenders :     That,  being  Commissioners  and  mem- 
bers of  committee  of  the  London  Street  Company, 
they  were  not  entitled  to  state  any  plea  not  compe- 
tent to  these  Commissioners,  nor  to  represent  them- 
selves as  third  parties  in  a  transaction,  ex  facie  of 
which  they  were  the  principals :     That,  even  if  they 
were  not  nnder  any  personal  responsibility  while  act- 
ing under  the  statutes,  they  could  not  claim  exemption 
from  that  responsibility  when  they  exceeded  their  sta- 
tutory powers,  as  they  had  done  to  a  great  extent : 
That  although  three  of  the  chargers  were  not  present 
at  the  meeting  of  committee  which  had  granted  the 
bills,   still  they  were  all  Commissioners,  or  mem- 
bers of  the  subsequent  committee,  which  had  retired 
the  bills,  and  were  cognisant  of  the  circumstances  in 
which  they  were  granted.    In   their  answers,   the 
chargers  maintaioed-^That    such  of   them  as  had 


authorised  the  bills  to  be  grantedi  had  done  so  qud 
Commissioners,  binding  the  other  Commissioners  and 
the  funds  of  the  Company,  and  not  as  individuals 
interposing  their  personal  responsibility :  That  the 
suspenders'  property,  for  which  the  bills  were  granted, 
was  not  conveyed  to  the  chargers,  but  to  the  Com- 
pany :  That  the  suspenders  were  themselves  members 
of  the  Company,  and  as  much  bound  and  interested 
as  the  chargers,  to  retire  the  obligations  incumbent  on 
the  Company :  That  no  important  deviations  from 
the  statutes  were  committed  by  the  Committees  of 
Management,  and  all  their  acts  were  sanctioned  by 
the  suspenders,  who  were  members  of  the  Company  : 
That,  at  all  events,  three  of  the  chargers,  who  were 
not  parties  to  granting  the  bills,  and  in  no  respect 
bound  to  retire  them,  must  be  entitled  to  all  the 
privileges  of  onerous  bona  fide  indorsees.  Excerpts 
from  the  books  and  correspondence  of  the  Company 
being  produced,  the  Lord  Ordinary,  7th  June  1831, 
pronounced  this  interlocutor:-— 

"  The  Lord  Ordinary  having  considered  the  closed  record, 
and  heard  counsel  for  the  parties,  Finds  that  the  bills  cbaii^ed 
on  were  granted  by  the  authority  of  the  committee  of  manage- 
ment  of  the  London  Street  Commissioners,  as  the  price  of  cer- 
tain subjects  purchased  from  the  suspenders,  by  virtue  of  a  com- 
pulsory  sale,  under  the  statutes  mentioned  in  the  pleadings,  of 
which  subjecU  the  committee  were  allowed  to  take  tkmscs- 
sion  on  the  faith  of  the  bills  so  granted  :  Finds  that  the  cbargersr 
in  retiring  the  said  bills,  being  themselves  either  members  of 
the  committee  of  management,  or  cognisant  of  all  its  proceed- 
ings, are  not  to  be  considered  as  bonajule  and  onerous  holdent, 
to  the  effect  of  enforcing  repetition  for  their  own  behoof  as  in- 
dividuals :  Finds  that  the  chargers  are  not  entitled  to  avail 
themselves  of  the  provision  in  the  statutes,  limiting  the  respon- 
sibility  of  subscribers  to  the  amount  of  their  subscription,  in  re- 
spect the  committee  of  management  greatly  exceeded  the  powers 
conferred  upon  them,  by  erecting  houses  for  mle  out  of  the 
funds  of  the  concern,  by  contraoting  debts  beyond  the  amount 
authorised  by  the  statutes,  and  otherwise,  and,  therefore,  sus- 
pends the  letters  rimpHciter  and  decerns :  Finds  the  chargers 
liable  in  expenses,  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor  to  tax  the  same,  and  to  report." 

The  chargers  having  reclaimed. 

Lord  Balgray  concurred  in  the  interlocutor.  The  question 
was  in  a  nutshell.  He  doubted  if  even  the  sale  was  conducted 
in  terms  of  the  Acts  of  Parliament.  The  committee  was 
bound  to  pay,  or  consign  the  price,  before  taking  possession  of 
the  subjects  purchased.  The  act,  if  it  authorised  them  at  all 
to  postpone  the  period  of  payment,  by  granting  bills,  could  nol 
authorise  them  to  do  so,  if  they  either  had  not  funds  of  the 
Company  to  meet  the  obligation,  or,  if  they  were  in  c^rsu  of 
entering  into  transactions,  by  which  the  obligation  would  be 
impaired-~in  these  circumstances,  the  signature  of  the  trea* 
surer,  authorised  by  them,  was  the  same  as  if  every  member  of  the 
Committee  had  signed.  What  relief  the  parties  might  have  inler 
te,  this  was  not  the  occasion  for  deciding. 

The  Court  adhered. 

Firet  Division — Lord   Ordinaiy,    Corebouse Act.    Keay, 

Monteitb. — Alt,  Jameson,  W.   Bell Graham  &   Richardson, 

W.  S.,    C^hargere'   Agents — Campbell  &  M'Dowall,    W.  S., 
Suspenders'  Agents. — D.  R.  Oerk. 

25M  November  183L 

No.  60.— William   A.  Grahams,  Reclaimer^  v.    Duncan's 

Tbusteeb,  RespondcfUs, 

Bond-* Sale-— CtrcumitancM  in  which  found,  thai  a  mnking  and 
aale  formed  no  har  to  an  heritable  creditor  proeeedingy  in  terms 
of  his  bondy  to  sell  a  part  of  ihe  properly  of  the  debtor. 

The  reclaimer  is  an  heritable  creditor  of  William 
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Smith  of  Land,  for  £4000  Sterling,  secared  over  the 
estate  of  Land,  conform  to  bond  and  disposition  in 
security  in  his  favour,  dated  2d,  3d,  and  4th  of  Da- 
cember  1828,  upon  which  he  was  infeft  on  the  9th  of 
December  thereafter,  and  the  instrnment  recorded  on 
10th  December  1830.  The  reclaimer  being  unable 
to  get  payment  of  the  interest  due  upon  tne  bond, 
served  an  intimation  and  requisition  upon  the  debtor, 
and  thereafter  proceeded,  in  virtue  of  the  clause  of 
sale,  to  advertise  the  lands  for  sale ;  and  no  offerers 
having  appeared,  the  sale  was  adjourned  till  the 
5th  of  October  1831.  In  the  meantime,  the  pursuers, 
trustees  of  the  late  Alexander  Duncan,  W.S.,  insti- 
tuted a  process  of  ranking  and  sale  against  the  said 
Wjjliam  Smith,  now  of  Land,  eldest  son  of  the  de- 
ceased Alexander  Smith,  Esq.  of  Land. 

On  the  8th  of  July  1831,  Lord  Mackenzie  pro- 
DOQoced  this  interlocutor  :— 

"  Sustains  the  pursuer's  title  to  insist :  Sustains  the  libel : 
Find)!  it  relevant  for  the  pursuers  to  prove  scripto  that  the  com- 
mon debtor  is  bankrupt,  and  the  creditors  in  possession,  and 
the  manner  of  holding  the  lands  and  others  libelled,  and  what 
fea  and  other  duties,  ministers'  stipends,  schoolmasters*  salaries, 
and  other  burdens,  do  affect  the  same,  and  are  payable  furth 
thereof:  Finds  it  likewise  relevant  for  the  pursuers  to  prove, 
jiroui  He  jure,  the  rental  of  the  lands  and  others  libelled,  and 
worth  and  value  of  the  property  thereof,  and  at  bow  many  years' 
purchase  the  same  may  be  sold :    .  Grants  commission  to 

,  whom  failing,  the  Sheriff-depute  or  Substitute  of  the 
boands  within  which  the  lands  under  sale  lie,  to  take  the  proof 
of  the  rental  at  any  lawful  day  betwixt  and  the 

day  of  next,  to.be  then  reported  to  the  Lord 

Ordinary ;  and  gfrants  commission  and  diligence :  Assigns  the 
aid  day  of  next  for  the  pursuers  proving  the  whole 

other  points  admitted  to  their  probation ;  and  grants  diligences 
against  witnesses  and  havers  for  that  effect,  as  also  against 
havers,  of  the  writs  and  evidents  of  the  lands  and  others  libel- 
led, for  recovering  these  writs  and  evidents :  Nominates  the 
Lord  Ordinary  himself  in  course,  to  be  Ordinary  to  the  ranking 
of  the  said  creditors ;  as  also,  assigns  the  first  box-day  in  the 
ensuing  TScation  to  the  whole  creditors  to  produce  all  their 
claims,  rights,  and  -diligences  competent  to  them  respectively 
against  tbe  faenkrupt  or  his  estate,  and  that  for  the  first  term, 
with  certification  as  in  a  reduction-improhation:  And  ordains 
this  interlocutor,  assigning  the  first  term  for  production,  to  be 
intimated  by  tbe  Minute-book,  and  also  inserted  in  the  news- 
paper called  tbe  Edinburgh  Gazette  once  every  three  weeks 
successively,  immediately  after  tbe  date  of  this  interlocutor,  to 
the  end  that  it  may  come  to  the  knowledge  of  all  concerned  ;  as 
also,  assigns  the  day  of  next  to  the  creditors 

to  depone  on  the  verity  of  their  respective  debts ;  and  grants 
commission  to  the  Judge  Ordinary,  or  to  any  one  of  his  Ma- 
jesty's Justices  of  the  Peace  within  whose  bounds  the  credi- 
tors reside,  for  taking  their  oaths  and  depositions,  to  be  report- 
ed  to  the  Lord  Ordinary  tbe  said  day  of  next, 

with  certification  that  no  creditor  shall  be  ranked  until  he  have 
made  oath  on  the  verity  of  his  debt." 

Orahame  reclaimed,  pleading — That  the  said  in- 
terlocutor might  be  recalled  quoad  him^  so  as  to  en- 
able him,  in  terms  of  the  ample  powers  contained 
in  his  bond,  to  proceed  with  the  sale  he  had  brought, 
in  order  that  he  might  recover  the  sums  due  to  him 
by  the  debtor.  Answered — To  allow  the  reclaimer 
to  go  on  with  his  sale  .would  be  injurious  to  the  other 
creditors.  He  is  a  creditor  of  the  heir,  and  holds  a 
security  over  part  of  the  estate,  whilst  there  are  other 
creditors  of  the  ancestor  who  are  preferable,  and  who 
have  done  tiroeous  diligence. 


Lord  Meadoivbank.-^'Sothing  nimious  has  been  stated.  He 
would  alter  the  interlocutor. 

Lord  Cringletie^-^'the  allegation  is,  that  the  other  creditors 
are  those  of  the  ancestors,  and  preferable  to  those  of  the  re- 
claimer. He  would  like  to  see  the  case  in  writing  before  he 
decided. 

Lord  Juxlice  Clerk. — It  is  not  said  that  the  bonds  of  the  an- 
cestors' creditors  extend  over  the  property  on  which  the  bond  of 
the  reclaimer  is  taken. 

Lnrd  Glenlee  did  not  think  there  was  anything  before  theih 
for  discussion,  except  the  point,  whether  the  sale  at  the  in- 
stance of  the  reclaimer  was  iiiterfured  with  by  the  ranking  and 
sale  ?  The  subsequent  creditors'  rights  should  be  properly  tried 
in  a  |>roper  process.  \ 

The  Court  pronounced  this  interlocutor : — 

"  Find  that  the  proceedings  in  the  process  of  ranking  and  sale 
have  created  no  bar  to  the  proceedings  of  the  heritable  creditor, 
in  pursuance  of  his  bond  and  disposition  in  security,  without 
prejudice  to  the  pursuer  of  said  process  making  any  competent 
application  to  the  Court  thercanent,  and  to  the  heritable  credi- 
tor his  defences  thereanent,  as  accords.** 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jet.  J.  Jos. 
Bell.— ^^.  Skene.— Thomas  Tborburn,  W.S.,  and  John  Yuile, 
W.S.,  Agents — Mr  Thomson,  Clerk. 


26M  November  1831. 
No.  61.— Jessie  Jop,  &c.,  PelUioners, 

Ranking  and  Sale — Warrant  to  reduce  upset  prices-^^  parly 
having  peUHoned  the  Courl  to  reduce  Ike  uptel  priee$  in  a  ranking 
and  sale,  and  to  appoint  the  lots  to  be  sold  on  a  certain  day^  and 
in  case  the  lots  should  not  then  be  sold,  **to  authorise  any  subset 
quent  meeting  of  the  agents  for  claimants  to  reduce  the  said  up- 
set  prices  farther,  and  fix  a  new  day  ofsaie,^  ^c,  without  a  neio 
application  to  the  Court.  Their  Lordships  refused  to  graru  this 
part  of  the  prayer. 

The  petitioners  were  heritable  creditors  on  the 
estate  of  the  late  Mr  Sibbald,  merchant  in  Leith,  and 
raised  a  process  of  ranking  and  sale  of  his  estate. 
Several  of  the  lots,  into  which  it  had  been  divided, 
were  sold,  and  the  petitioners  applied  to  the  Court, 
that  the  upset  prices  of  the  remaining  lots  might  be 
reduced,  and  again  exposed  to  sale  on  a  certain  day. 
The  petitioners  stated,  that  the  expense  of  repeated 
applications  to  the  Court,  for  authority  to  reduce  the 
upset  prices,  was  great,  and  therefore,  they,  inter  alia, 
prayed, 

"  in  case  the  said  lots,  or  any  of  them,  shall  not  be  sold  on  the 
alx)ve  day,  to  authorise  any  subsequent  meeting  of  agents  for 
claimants  to  reduce  the  said  upset  prices  farther,  atid  fix  a  new 
day  of  sale  on' similar  advertisements,  without  a  new  application 
to  your  Lordships ;  or  otherwise,  to  do  in  the  premises  as  to  your 
JLordships'  shall  seem  proper." 

The  Court,  ex  proprio  motu,  refused  the  latter  part 
of  the  prayer. 

First  Division — Jet,   Gea    G.  Bell. — Walter  Horsburgh, 
W.S.,  Common  Agent. — Mr  Hamilton,  Cleik. 


TEIND  COURT. 

2Sd  November  1831. 
No.  62. 

The  following  augmentations  were  awarded :— • 

Marnoch — Presbytery  of  Strathbogic — Old  Stipend,  1809^ 
114  bolls  meal,  46  bolls  of  barley,  and  a  farther  quantity  of 
victual,  equal  to  £50  ^iterling,  with  £S.  6.  S.  for  Communion 
Elements.— Stipend  modified  of  this  date,  16  chalders,  and  jCIO 
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for  Communion  Elements— being  an  augmentation  of  3  chal- 
dera,  and  ^1,  13.  4. 

Lon^ormacus — Presbytery  of  Dunse — Old  Stipend,  1810, 
7  chalders  of  victual,  hair  meal  half  barley,  and  a  farther  quan- 
tity of  victual,  equal  to  j£84,  3.  1 1.  Sterling,  with  jCS,  6.  8.  for 
Communion  Elements.  < —  Stipend  modified  of  this  date,  15 
chalders,  and  £8,  0.  8.  for  Communion  Elements — being  an 
augmentation  of  3^  chalders. 


HOUSE  OF  LORDS. 

C Speeches  taken  from  Mr  Gurney'i  Sliort-Uand  Note**) 
\2th  October  1831. 

No.  63. — Sir  Jaues  Montoomeey,  Ba&t.,  avd  Others, 

AppelUnt*9  V,  Maxwell,  Sespondenl. 

Landlord  and  Tenant—Tack—Title  to  Sae—ifeMt  f reverting 
the  judgment  of  the  Court  below,  J  tfuU  a  »uh-tenant  under  a  lease 
to  heirsy  atsigneeM  and  tub-tenants,  has  not  a  direct  right  tf  action 
against  the  landlord  for  damages. 

WiHiam  Lorimer,  in  1807,  obtained  from  the  Conb- 
missioners  of  the  Iftte  Duke  of  Queensberry  a  lease 
for  19  years,  of  a  farm  on  the  Queensberry  estate. 
The  lease  was  to  Loriroer,  his  heirs,  assignees,  and 
sub-tenants,  and  the  tack  bound  the  Duke  of  Queens- 
berry in  absolute  warrandice.  In  181 1,  Lorimer  sub- 
set part  of  the  ^ra  to  the  respondent,  his  heirs,  as- 
aignees,  or  sub-tenants,  for  the  remainder  of  the  lease, 
with  absolute  warrandice.  In  1815,  a  reduction  of 
Lorimer's  lease  was  brought  by  the  late  Duke  of 
Buccleuch  and  Queensberry,  on  the  ground  of  its 
Jiaviiig  been  granted  in  contravention  of  the  Queens- 
berry entail ;  and  in  1822,  decree  was  pronounced, 
reducing  the  lease.  Maxwell  was  no .  party  to  th'e 
action,  but  he,  of  his  own  accord,  ceded  possession. 
Lorimer  then  brought  an  action  of  relief  and  damages 
against  the  executors  of  the  Duke  of  Queensberry  ; 
and  Maxwell  instituted  the  present  action  against 
Lorimer's  representatives,  and  the  Duke  of  Queens- 
berry's  executors,  concluding  for  the  difference  be- 
tween the  sub-rent,  and  the  actual  valu^  of  the  lands 
during  the  years  of  his  lease  which  remained  to  run. 
The  executors  maintained,  as  a  preliminary  defence» 
that  the  respondent  had  not  a  direct  action  against 
them,  but  only  against  the  principal  tenant  or  his  heirs. 
Cases  were  ordered.  The  Lord  Ordinary  repelled 
the  defenoe,  and  the  Court,  on  11th  July  1827,  ad- 
hered*   Tha  executors  then  appealed. 

Lord  Lyndhursi My  Lords,  there  is  a  case  for  deciaion,  of 

Montgomery  v.  Maxwell,  which  is  an  appeal  from  the  Court 
of  Session  m  Scotland.  A  lease  was  granted  by  the  li|te  Duke 
of  Queensberry — (whose  name  has  been  verv  familiar  to  this 
Home,  in  consequence  of  suits  arising  out  of  leases  granted  by 
that  nobleman ;  but  wUch  he  had  no  right  to  grant,)— a  lease 
was  granted  by  him  to  a  person  of  the  name  of  Larimer.  Lo- 
rimer  underlet  a  part  of  the  premises  to  Maxwell,  who  is  the 
respondent  in  this  appeal,  and  in  that  underletting,  the  terms  of 
the  lease  were  these :  *<  The  said  Craafurd  Tait,  the  Duke*s  agent, 
has  set,  and  for  and  in  conaideration  of  the  grassum  and  yearly 
real  or  tack-duty,  and  other  payments  and  prestations,  does 
hereby  set,  and  in  tack  and  asscdation,  let  to  the  said  William 
Lorimer,  and  his  heirs,  assignees  and  aiib- tenants,"  the  pramises 
in  question.  Then  there  was  a  warranty  of  the  tack  "  to  the 
said  William  Lorimer  and  his  aforesaid  :"  Such  were  the  terms 
of  the  original  lease,  as  far  as  it  is  necessary  to  refer  to  them  for 
the  purpose  of  this  argument.  After  several  years  of  the  un- 
der lease  to  IMoxwell  had  run  out,  and  after  tlic  death  of  the 


Duke  of  Queensberry,  proceedings  were  instituted  for  the  pur- 
pose of  setting  aside  the  lease  to  Lorimer.  An  action  of  re  due* 
tion  was  iostitttte4»  and  the  result  was,  that  the  lease  by  the  Duke 
to  Lorimer  (being  a  lease  which  the  Duke  had  no  power  to  grant, ) 
was  set  aside>  No  proceedings,  however,  were  instituted  for  the 
purpose  of  setting  aside  the  under-lease  from  Lorimer  to  Max- 
well,  nor  do  I  apprehend  that  it  was  necessary  such  proceed- 
ings should  be  instituted.  Maxwell  acquiesced  in  the  decision 
against  Lorimer,  aad  it  was  not  necessary  that  be  should  hold 
out  aiul  put  the  parties  to  the  necessity  of  institutiog  a  suit  to 
reduce  bis  lease  ;  for  all  defeiiice  on  his  part  must  have  been 
clearly  unavailing.  He  stands,  therefore,  I  apprehend  in  the  same 
situation  as  if  his  lease  had  been  declared  void ;  and  the  sole 
question  is,  whether  MaxweH  has  a  right  to  maintain  a  Miit 
against  the  representatives  of  the  Dake  of  Queensbeiry,  by  rea- 
800  of  the  damage  he  has  austained  by  the  loss  of  his  un- 
der-lease ?  Now,  according  to  the  general  biw,  it  is  dear  that 
no  such  action  could  be  broiight  The  landlord  has  Dothing  to 
do  with  the  under-tenant.  The  landlord  lets  to  his  immcdiote 
tenant,  and  if  such  tenant  leta  to  an  under-tenant,  and  the  ori- 
ginal lessee  is  ejected,  the  under-tenant  can  bring  no  action,  nor 
institute  any  proceedings  against  the  landlord.  The  contract  is 
between  the  nrst  lessee  and  his  sub-lessee  The  hysdlord  has 
nothing  to  do  with  that  contract.  No  action  ran  be  brought 
upon  it  by  the  under-tenant  against  the  landlord.  He  must 
bring  bis  action  against  the  party  with  whom  he  contracted  ; 
and  if  he  recovers  damages  against  him,  then  the  immediate 
tenant  may  bring  his  action  over  aganiat  the  landloid-^thatiatbe 
regular  course  of  piooeeding.  The  only  qiiestion  ia,  whether, 
under  the  tenna  of  this  lease,  there  ia  anything  to  take  it  out  of 
the  general  mle  ?  Reliance  ia,  f^r  thia  purpose,  placed  on  the 
terms  of  the  lease  to  Lorimer.  The  demiae  is  to  Lorioser,  his 
heirs,  asaigneea  and  sub-tenanta.  This  cannot  be  interpreted 
acooriding  to  the  ordinary  import  of  the  words.  The  demise 
cannot  be  to  the  snb-tenant8~-that  would  be  to  make  them  te* 
nants  of  the  original  landlord,  and  not  tenants  of  his  lessee, 
which  is  their  true  situation  and  character.  The  contract  of  the 
sob- tenants  is,  as  I  have  already  saki,  with  the  lessee.  There  is  no 
privity  of  contract  (to  use  an  English  expression)  between  the 
sub-tenant  and  the  original  landlord.  Ue  has  nothing  to  do 
with  the  landlord.  How,  then,  are  these  words  to  be  interpret- 
ed ?  The  only  reasonable  interpretation  to  be  put  npon  them, 
as  it  appears  to  me,  is,  that  they  were  intended  to  convey  a  per- 
mission to  underiet,  but  this,  when  acted  upon  by  the  lessee,  will 
not  create  any  contract  or  privity  between  the  original  landlord 
and  the  sub-tenant  We  are  then  referred  to  the  warranty.  The 
original  lessor  warrants  the  tack  (that  is,  Lorimer's  tack, — the 
whole  tack)  to  the  lessee  and  his  aforesaid.  The  word  afore- 
said includes,  it  is  said,  the  sub-tenant.  If  the  word  aforesaid  is 
to  be  considered  as  including  the  sub-tenants,  the  only  reason^ 
able  interpretation  to  be  put  upon  it  is,  I  think,  this,  that  the 
original  lessor  contracts  with  his  immediate  lessee  for  the  quiet 
enjoyment  of  the  lessee's  sub-tenante.  But  this  is  a  contrsct 
with  the  lessee,  and  not  with  the  sub-tenant,  and  upon  which  no 
right  of  action  can  accrue  to  the  sub-tenant.  It  is  otherwise  as 
to  the  heirs  and  assignees  of  the  original  lessor.  They  are  sub- 
stituted for  the  lessee,  both  as  to  the  estate  and  as  to  the  con- 
tract But  in  the  case  of  a  sub-tenant  it  is  different  The 
estate  of  the  first  lessee  continues,  and  there  is  no  transfer  of 
the  estate,  or  of  the  contract  The  contract  remains  between 
the  original  lessee  and  his  landlord,  and  supports  his  estate.  It 
does  not  appear  to  me,  therefore,  that  the  sub-tenant  has,  in  the 
event  of  eviction,  any  immediate  remedy  against  the  superior 
landlord.  The  remedy  is  against  his  own  lessor,  who  will  in 
his  turn,  have  a  right,  upon  the  warrant)!,  to  cempensation  from 
the  original  landlprd.  The  respondent  mu^t,  therefore,  look  to 
Lorimer,  and  Lprimer  wiU  then  have  his  remedy  over  against 
the  persons  representing  the  Duke.  Under  these  circumstances, 
therefore,  I  should  propose  to  your  Lordships,  that  the  judg- 
ment of  the  Court  below  be  reversed. 

Interlocntor  reversed. 


Frinted  by  M.  ANDEltSON,  Law.rrtntrr. 
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26th  November  1831. 
No.  64. — John  Scott,  Sutpender,  v.  Mas  Mabion  Kino  and 

OrHEas,  Chargers. 

Process— Suspension — Advocation — Expenses—^  puntur  ftav- 
ing  allowed  a  decree  of  absohUart  wUk  expenses,  of  an  inferior 
Judge  to  become  final  against  hitn,  and  be  extracted — HeUlt  that  a 
bill  of  suspension  of  a  charge  for  these  expenses  was  incompe* 
tent  i-^Observedt  that  advocation  was  the  proper  remedy. 

The  snspender  Iiavinfir,  in  January  and  Pebraary 
ISSO,  as  agent  for  tne  Paisley  Union  Bank  at 
Hamilton,  discounted  three  bills  drawn  in  1830»  by 
the  firm  of  Rodger  and  Baillie,  wood  merchants  in  Ha- 
milton, and  accepted  by  certain  other  indiriduals,  wag 
obliged  to  protest  for  non-payment,  and  raise  diligence 
upon  them.  He  afterwards  used  arrestments  in 
Rowat'a  hands,  as  a  supposed  debtor  of  Rodger  and 
Baillie,  and  brought  an  action  of  forthcoming  before 
the  SherifF  of  Lanark,  in  which  he  called  as  defenders, 
Rowat  the  arrestee,  Rodger  and  Baillie  as  a  firm,  and 
Rodger  as  the  only  surviring  partner  (Baillie  had 
died  in  October  1827),andthere8poDdent6,  Mrs  Marion 
King  or  Baillie,  and  her  children,  who  were  minors, 
for  their  interest^  being  the  widow  and  children  of  the 
deceased  partnert  Baulie.  Separate  defences  were 
lodged  for  Mrs  Baillie)  and  for  her  children,  denying 
that  the  firm  of  Rodger  and  Baillie,  which  was  dis- 
solFed  in  October  1827,  by  Baillie*i  death,  could  be 
liable  for  bills  granted  in  1830,  three  years  after  the 
dissolution'  iJefeuces  were  also  lodged  for  Rowati 
who  denied  owing  any  sum  to  the  common  debtorsi 
Rodger  and  Baillie.  After  various  procedure,  the 
Sheriff  pronounced  an  interlocutor,  sustaining  the  de- 
fenders* objections  to  the  competency  of  the  action, 
and  dismissing  it,  with  expenses.  This  interlocutor 
was  allowed  to  become  final,  and  the  defenders,  Mrs 
Baillie  and  her  children,  having  separately  extracted 
the  decree  for  expenses  of  process,  charged  the  sus- 
pender for  payment.  A  suspension  of  these  charges 
was  brought,  in  which  the  suspender  attempted  to 
bring  the  Sheriff's  interlocutor  under  review,  upon 
the  merits.  This  bill,  on  being  advised,  with  answers, 
by  Lord  Corehouse,  was  refused  by  the  following  in- 
terlocutor :-* 

<'  October  7,  1831.*->Tbe  Lord  Ordinary  having  considered 
this  bill,  with  the  anQwers  and  productions,  Refoses  the  bill ; 
Finds  the  suspender  liable  in  expenses,  and  remits  the  account 
tliereof  to  the  auditor  to  tajc. — Note^ — A  suspension  of  a  decree 
of  an  inferior  Judge  for  expenses  of  process  is  not  necessarily 
incompetent,  although  the  deerea  is  not  brought  under  review  on 
the  merits,  for  cases  can  mihr  be  supposed  where  the  qjuastioa 
of  expenses  is  independent  of  the  merits.  But  where,  as  in  this 
ease,  it  is  impossiole  to  judge  whether  expenses  have  or  have 
not  been  improperly  awarded,  without  forming  an  opinion  upon 
the  merits,  and  the  merits  are  not  and  cannot  be  brought  under 
review  in  the  sospension,  it  does  not  appear  that  the  diligence 
ou(^t  to  be  stidd  upon  die  ground  that  the  suspender  states 
that  he  is  in  cursu  of  bringing  an  action  of  reduction/* 

A  soeend  bill  was  then  presented,  in  which  the  sut* 
pender  repeated  the  substance  of  his  former  bill ;  and 
in  order  to  obviate  Uie  objection  in  point  of  form, 
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stated  in  the  Lord  Ordinary's  note,  he  lodged  at  the 
same  time  with  the  suspension,  a  libelled  summons  of 
reduction.  Answers  were  given  in,  in  which  it  was 
maintained  this  second  bill  was  as  incompetent  as  the* 
first,  and  the  incompetency  was  not  cured  by  the  Re- 
duction lodged,  as  that  was  a  separate  action,  which 
eonid  not  be  advised  in  the  Bill-Chamber :  That  this 
had  been  already  decided  in  several  cases :  That  as  the 
merits  were  involved  in  the  question  of  expenses,  and 
the  former  were  not  before  the  Court,  there  were  no 
termini  hahiies  for  passing  the  bill :  That  the  merits  of 
the  original  action  of  forthcoming  could  not  be  dis- 
cussed, unless  the  arrestee,  who  did  not  appear  in  this 
suspension,  was  a  party. 

The  Lord  Ordinary,  llth  November  1831,  pro- 
nounced this  interlocutor  :— 

*^  Having  considered  this  second  bill  of  suspension,  with  the 
answers,  and  former  proceedings,  upon  the  grounds  stated  hy 
the  Lord  Ordinary,  on  advising  the  first  bill.  Refuses  this  bill. 
Finds  expenses  due,  of  which  appoints  an  account  to  be  given 
in,  and  remits  the  same  to  the  Auditor  of  Court  to  be  taxed, 
and  to  report." 

The  suspender  having  reclaimed  : 

Lord  Baigray  had  no  doubt  that  the  Court  was  bound  to  fol- 
low out  the  views  of  Lord  Corehouse.  His  Lordship  was  quite 
right  in  finding  that  the  diligence  of  the  law  could  not  be  staid 
by  so  imperfect  a  procedure  as  had  been  resorted  to  by  the  sus- 

Sender  in  this  rase.  The  hardship  in  his  case  *had  been  caused 
y  his  own  laches. 
Lord  Gillies  concurred.  There  were  two  cases  in  which  e^E- 
penses  might  be  awarded  by  an  inferior  Judge — 1st,  Where  he 
thought  they  were  justly  due,  from  a  consideration  of  the  merits  of 
the  case ;  and,  2d,  Where  the  conduct  of  the  party,  in  reference  to 
the  management  of  the  cause,  may  have  subjected  bim.  In  this 
last  case,  the  merits  of  the  action  were  not  at  all  concerned ; 
but  that  was  not  the  case  here,  where  the  merits  and  the  ques« 
tion  of  expenses  were  inseparable.  Lord  Corehouse  had  ex- 
pressed a  most  sound  opinion.  The  suspender  should  have 
brou^t  an  advocation.  But  if  the  present  procedure  was  to 
be  considered  aa  equivalent  to  advocation,  where  was  the  use  of 
advocations?  There  might  be  hardship  on  both  sides,  but 
still,  in  this  case,  the  suspender  had  himself  only  to  blame.  It 
was  a  balancing  of  two  evils,  of  which  the  Court  should  chooso 
the  least. 

Lord  President  also  thought  the  interlocutor  correct.  The 
party  had  a  regular  mode  of  remedy,  and  he  had  failed  to  avail 
himself  of  it  The  case  was  similar  to  a  decree  in  absence  in 
the  Outer- House.  Before  the  party  could  be  reponed,  he  must 
pay  the  expenses.  It  was  the  same  here.  The  party  should 
have  advocated,  and  not  allowed  the  decree  to  become  final,  and 
be  extracted. 

Lord  Craigie  concurred.     The  Court  adhered. 
Respondents'  Authority.— Shiells  v.  Dalsell,  2d  July  1625. 

First  Division. — Lord  Ordinary,  Craigie. — Act.  Jameson 

jIU.  Dean  of  Faculty  (Hope) — Wotherspoon  &  Mick,  W.S., 
and  Francis  Hamilton,  W.S.,  Agents. — IVIr  Hamilton,  Clerk. 

26/A  Novembei'  18S1. 
No.  65w — John  Beown,  W.  £.,  Petitioner, 

Agent  and  Client— Account  of  Expenses — Written  Petition-- 
Found,  L  That  a  written  petilion  Jo  have  an  account  of  expenses 
taxed,  was  coinpelent. — //.  l^hat  the  petitioner  was  not  entitled  to 
ike  expenses  of  his  application, 

John  Brown,  Writer,  Edinburgh,  was  employed 
by  Mauchray  to  conduct  a  process  of  adjudication. 
Mauchray  having  failed  to  pay  his  account  of  ex- 
penses, Brown  presented  a  written  petition  to   the 
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First  Division,  to  have  his  accoant  of  oxpenses  taxed, 
in  terms  of  the  Act  of  Sederunt  anent  accounts  of 
expenses  between  agent  and  client.  The  Clerk  of 
Court  objected — That  the  petition  ought  to  have  been 
printed,  but  the  Court  overruled  the  objection ;  and  the 
Auditor  having  taxed  the  account,  Brown  enrolled  the 
report  for  approval,  and  craved  an  additional  remit 
to  the  Auditor,  to  tax  the  expenses  of  the  applica- 
tion. The  Court,  ex  propria  motu,  objected  ;  and,  af- 
ter having  consulted  with  the  Lords  of  the  Second 
Division,  they,  on  24'th  November  1831,  unanimously 
pronounced  this  interlocutor : 

"  The  Lords  approve  of  tbe  report  of  the  Auditor  upon  the 
foregoing  accounts  of  expenses  ;  modify  tbe  same  to  the  sum  of 
£\4,  16.  9,  for  which,  and  expense  of  extract,  decern  at  the 
instance  of  the  said  John  Brown,  writer  in  Edinburgh,  against 
the  said  James  Mauchray,  and  allow  tbe  lame  to  be  extracted 
as  an  interim-decree  accordingly,  and  find  no  other  expenses 
due/* 

First  Division.— -rfc/.  Small  Keir. — Party,  Agent — Mr  Ha- 
milton, Clerk. 

26/A  November  1831. 

No.  66.— James  Melvin,  Reclaimer,  v.  John  M*Gill, 

Respondent. 

Process — Reponing — Act  of  Sederunt — A  party  having  been  re» 
poned  against  a  decree  in  absence^  and  having  thereujier  allowed 
an  order  of  the  Lord  Ordinary  to  go  out  against  him  Jbr  not 
lodging  his  answers  to  a  condescendence-^ Held,  that  he  was  en» 
titled  to  be  reponed  a»ainst  said  order,  on  production  of  the 
paper,  and  payment  of  modified  expenses. 

John  M*Gill  raised  an  action  against  the  reclaim- 
er for  payment  of  a  business-account,  and  the  de- 
fender having  failed  to  appear,  decree  in  absence 
was  pronounced  against  him.  Upon  this  he  reclaim- 
pd,  and  was  reponed,  in  terms  of  the  Act  of  Sederunt. 
Condescendence  and  answers  were  ordered  ;  and  Mel- 
▼in  having  failed  to  lodge  his  answers  in  time,  Lord 
Newton  pronounced  this  interlocutor,  7th  July  1831  : 

"  In  respect  the  defender,  James  Melvin,  has  failed  to  lodge 
answers  to  this  condescendence  within  tbe  time  limited,  remits 
the  business-account  libelled,  to  the  auditor  to  tax,  alid  report, 
preparatory  to  pronouncing  decree." 

The  defender  reclaimed,  and  prayed  to  be  reponed, 
on   payment  of  modified   expenses,   in   respect  the 
answers  were  now  lodged.     Objected — The  applica- 
tion is  incompetent  under  the  Act  of  Sederunt,  the 
spirit  of  which  applies  to  cases  of  innocent  neglect, 
and  not  to  those  where  there  has  been  manifest  and 
repeated  violation  of  its  provisions.     Here  the  defen- 
der, after  being  once  reponed,  disobeys  the  very  next 
order.      A   second   prorogation  is   incompetent.     If 
such  were  allowed,  a  case  might  be  hung  up  inde- 
finitely, on  payment  of  modified  expenses.    Replied — 
By  sec.  37  of  the  Act  of  Sederunt,  it  is,  inter  alia, 
provided,  that  where  a  party  fails   to  give  in   the 
papers  ordered,  he  '*  shall  only  be  reponed  by  a  note 
to  the  Inner- House,  within  the  reclaiming  days^  pro- 
ducing therewith  the  paper  or  papers  ordered,  and 
on  payment  of  such  expenses  as  shall  be  thought 
reasonable."     Now,  sec.  72  of  the  Act  of  Sederunt 
declares,  that  a  party  wishing  to  be  reponed  against 
a  decree  in  absence  **  may  apply  to  the  Inner-House 
by  a  short  note,  before  extract,  accompanied  with  the 
defences  or  other  paper  required,"  &c.     The  act  then 


provides,  that  though  all  interlocutors  thereafter 
**  shall  be  held  to  be  in  faro"  yet  that  '<  similar  pro- 
cedure may  take  place  in  the  case  of  a  decree  pro** 
nounced  against  a  party  for  failure  to  implement  any 
order/'  Now  this  is  just  the  case  which  has  occurred 
here. 

Lord  ^algratf  said,  the  Court  bad  no  discretion  in  this  c^s^, 
tbe  Act  of  Sederunt  was  quite  distinct.  There  was  a  distinc- 
tion between  decrees  in  absence  and  infiro.  Where  a  party  is 
reponed  against  a  decree  in  absence,  every  subsequent  interlocu- 
tor  is  held  to  be  inforo.  But  where  a  party  fails  to  implement 
an  order  to  lodge  a  paper,  and  within  tbe  reclaiming  days  re- 
claims, and  produces  the  paper,  he  is  entitled  to  be  reponed,  on 
paying  reasonable  expenses.  Tbe  72d  section  was  quite  express 
on  the  subject 

The  other  Judges  concurred — and  Melvin  was  re- 
poned accordingly. 

First  Divi6ion.-^Lord  Ordinary,  Newton. — Act,  John  Mar- 
shall.— Alt,  James  Anderson. — Andrew  HiU,  \V.S.>  and  Party, 
Agents. — Mr  Hamilton,  Clerk. 

26M  November  18S1.  * 

Ko.  6^. — Andrew  Wilson,  Pursuer,  v,  James    Webster 

&  Others,  Defenders. 

Process — Title  to  insist— Cfrrnwul/incM  in  which  the  joint  finr 
of  a  subject  was  found  entitled  to  insist  in  on  action,  which 
concluded  for  restitution  of  the  whole  sultjeci  to  himself,  wilhoui 
the  concurrence  of  the  other  joint  fars. 

The  pursuer,  designing  himself  '*  eldest  son  and 
heir  procreate  of  the  marriage  between  Mrs  Jean 
Tod  and  Andrew  Wilson,  senior/'  formerly  vintner 
in  Leven,  brought  the  present  action  of  reduction, 
declarator,  and  removing  against  the  defender,  con- 
cluding for  redaction,  inter  alia,  of  certain  deeds,  by 
which  the  pursuer's  father  wrongously,  and  to  the  pur- 
suer's prejudice,  and  when  he  was  in  pupillarity,  con- 
yeyed  and  disponed  to  the  defender,  certain  subjects 
belonging  to  the  pursuer  in  fee.  The  summons,  after 
stating  the  manner  in  which  the  said  subjects  o^me 
by  adjudication,  and  expiry  of  the  legaf,  into  the  pos- 
session of  George  Tod,  the  pursuer's  grandfather, 
narrated,  as  the  principal  ground  of  action,  a  disposi- 
tion, dated  6th  September  1795,  granted  by  the  said 
George  Tod,  who  thereby  '^  gives,  grants,  alienates, 
and  dispones,  to  and  in  favours  of  the  said  Jean  Tod, 
his  daughter,  and  Andrew  Wilson,  her  husband,  in 
conjunct  fee  and  liferent,  for  their  liferent  use  only, 
during  all  the  days  of  their  lifetime,  and  to  the  child 
or  children  procreate,  or  to  be  procreated  of  their 
marriage  in  fee,  ^All  and  Haill,"  inter  alia,  the  subjects 
narrated  in  the  summons.  At  a  preliminary  defence,  it 
was  maintained,  That  the  pursuer  had  produced  no  suf- 
ficient title:  That  the  said  Jean  Tod,  and  Andrew  Wil- 
son, the  liferenters  in  the  alleged  disposition  founded 
on,  had  three  children,  vis.  George,  Agnes,  and  the 
pursuer,  who  all  survived  tbe  disponer  :  That  Agnes 
was  still  alive,  and  no  evidence  was  produced  of 
George's  death,  or  of  his  having  died  without  chil- 
dren, or  other  disponees — nor  had  the  pursuer  pro- 
duced a  service  to  him  :  That  under  the  destination 
in  the  disposition,  the  property  conveyed  by  it  should 
have  devolved,  on  the  death  of  the  conjunct  fiars, 
not  on  the  eldest  son,  but  on  all  the  children  of  the 
marriage,  equally ;  and,  that  the  pursuer  was  not 
therefore  entitled  to  institute  the  present  action,  iu 
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which  the  whole  subjects  were  claimed,  without  the 
consent  and  concurrence  of  the  other  children.  An- 
swered— That  the  pursuer  could  not  force  the  con- 
currence of  the  other  children,  nor  could  he  serve  to 
his  elder  brother,  who  had  never  made  up  titles.  The 
defenders  might  bring  an  action  of  declarator  agpainst 
the  other  children*  The  Lord  Ordinary,  1 8th  June 
1831,  pronounced  this  interlocutor  : — 

**  The  Lord  Ordinary  having  heard  counsel  for  the  parties 
upon  the  preliminary  defences  pleaded ;  repels  the  same,  reserv- 
ing all  questions  as  to  the  effect  of  the  clause  in  the  deed  li- 
belled on ;  and  in  respect  the  defender  intimates  his  intention  of 
submitting  this  judgment  to  review,  finds  him  liable  to  the  pur- 
suer in  the  expense  of  the  present  discussion  ;  appoints  an  ac- 
count thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
Auditor  to  tax,  and  report.** 

The  defenders  having  reclaimed, 

The  Lord  Preiident  thought  the  title  sustainable  in  the  first 
instance.  The  Lord  Ordinary  had  properly  reserved  the  ques- 
tion as  to  the  effect  of  the  clause  in  the  disposition,  and  the 
share  finally  exigible  t)y  the  pursuer. 

Lord  Balgratf  thought  it  advisable  that  the  other  children 
should  be  made  parties,  and  it  was  in  the  defenders*  power  to 
cite  them. 

Lord  GUfies  thought  the  Lord  Ordinary's  interlocutor  right. 
Sdppo^  the  other  children  refused  their  concurrence,  was  the 
pursuer  on  that  account  to  be  cut  out  of  his  inheritance. 

The  Court  adhered. 

Defenders*  Author! ties. ^Ersk.  Inst.  III.  S,  48.  Hay,  17tfa 
February  166a  Carnegie,  10th  July  1677;  Steir,  Diet.  IL 
p.  275. 

First  Division. — Lord  Ordinary,  Moncreiff. — jlct.  Boswell. 
— JU,  Cuningbame. — .fames  Jolly,  S.'^.C,  and  George  Heg- 
gie,  M'.S.,  Agenu.— Sir  W.  Scott,  Clerk. 

29th  November  1831. 

No.  68. — John  Johnson,  Pursuer,  o,  Gknebal  Scott,  &c. 

Dtfettdert, 

Commonty — Division  of — Mosses — 1695,  c.  38 — Decreet- Ar- 
bitral—*^ common  property  having  been  divided  according  lo 
1 695,  c.  38,  in  terms  of  a  decreet-arbitral —  UeN,  that  a  se^ 
cond  division  was  incompetent  whilit  a  particle  of  the  moss  re- 
mained—and action  for  division  dismissed. 

The  pursuer  was  proprietor  of  the  lands  of  Mnir- 
bank,  and,  with  the  neighbouring  heritors  and  their 
tenants,  had  right  to  the  arljacent  common,  called  the 
"  Red  Moss  of  Balerno.*'  In  1767,  a  process  was 
instituted  regarding  certain  common  lands,  including 
the  moss  now  in  dispute,  which  was  settled  out  of 
Court  by  a  submission.  The  arbiters  pronounced  a 
decreet-arbitral,  which  contained  this  clause : 

**  And  which  Red  Moss  we  decern  and  ordain  to  remain  in 
rommon  for  the  use  and  benefit  of  the  fore-named  several  par- 
ties concerned,  as  formerly ;  but  decern  and  ordain  tbem  not  to 
break  in  or  encroach  upon  one  another's  baggs.'* 

In  1825,  the  pursuer  became  proprietor  of  Muir- 
bank,  and  in  July  1829,  he  raised  the  present  action 
of  '*  dirision  of  commonty  of  the  Red  Moss  of  Ba- 
lemo,"  setting  forth^  inter  all  a.  That  the  parties  pre- 
tending right  to  said  moss,  pitted  for  peats  in  any  part 
of  it  they  thought  proper,  without  regard  to  the  haggs 
of  the  other  proprietors  and  tenants :  That  the  traces 
of  the  particular  haggs  had  been  long  lost  or  forgot- 
t  n  :  That  the  decreet-arbitral  had  been  thus  contra- 
Tened  ;  and  that  the  defenders  had  refused  to  allow 
the  pursuer  to  appropriate  a  particular  part  of  the 
said  moss  for  him^jtetf — and  therefore,  that  there  should 


be  a  division  of  it  among  those  who  could  shew  right 
thereto,  according  to  the  valuation  of  their  respective 
lands.  In  defence,  it  was,  inter  alia  in  limine^  object- 
ed— The  present  action  is  excluded  by  the  decreet- 
arbitral,  and  likewise  by  the  Statute  1 695,  c.  38,  which 
enacts,  that 

**  in  case  it  be  instructed  to  the  said  Lords,  that  the  said  mosses 
cannot  be  conveniently  divided,  it  is  statu  ted  and  declared  that 
the  said  mosses  shall  remain  common,  with  free  ish  and  entry 
thereto,  whether  divided  or  not." 

Lord  Corehouse  pronounced  this  interlocutor,  14th 
June  1831  : 

"  Having  heard  counsel  for  the  parties.  Sustains  the  fourth 
preKmidary  defence ;  and  in  respect  of  the  decreet -arbitral,  finds 
the  action  incompetent ;  dismisses  the  same,  and  decerns  :  Finds 
the  pursuer  liable  in  expenses,  and  remits  the  accounts  thereof 
incurred  by  the  defenders,  to  the  Auditor,  to  tax  and  report.— 

Note The  power  of  dividing  commons  is  given  by  the  statute 

1695,  c.  38,  and  cannot  be  extended  beyoDd  the  limits  of  the 
statute,  either  by  this  Court,  or  by  arbiter*  acting  under  a  ju- 
dicial reference  of  a  process  of  division.  The  statute  expressly 
enacts,  that  in  case  it  be  instructed  that  mosses  cannot  be  con- 
veniently divided,  thev  '  shall  remain  common,  with  free  ish 
and  entry  thereto.*  A  process  for  dividing  the  (Commons  of 
Balerno  and  Harlaw  having  been  judicially  submitted,  the  arbi- 
ters, after  dividing  the  subject,  with  the  exception  of  the  Red 
Moss,  declared  that  that  moss  shoald  remain  common  in  future. 
The  power  conferred  by  the  statute  being  thus  exhausted,  it  is 
not  competent  to  proceed  to  a  second  division  under  it  But  if, 
as  the  pursuer  alleges,  the  Red  Moss  has  become  fit  for  the 
pasturage  of  cattle  since  the  date  of  the  decreet-arbitral,  and  is 
applied  to  that  purpose,  an  action  of  souming  and  rouming  will 
lie  at  common -law." 

The  pursuer  reclaimed,  and  pleaded — That  a  great 
part  of  the  moss  was  now  pasture,  and  even  some  of 
it  arable,  and  that  from  the  change  of  circumstances 
it  should,  of  new,  be  divided  as  a  commonty.  An  ac- 
tion of  souming  and  rouming  was  only  brought  where 
the  land  belonged  to  one  person,  and  the  claimants 
had  servitudes. — Tenant,  17th  November  1738. 

Lord  Balgray — Thonjfh  he  did  not  entirely  agree  in  the  whole 
of  the  Lord  Ordinary's  interlocutor,  yet  was  clearly  of  opinion* 
that  here  the  decreet-arbitral  was  the  same  as  a  judgment  un- 
der the  statute,  which  was  founded  on  common  sense.  For  often 
there  were  small  villages  or  claucbans  on  large  estates,  and  it 
was  de  praxi  impossible  to  divide  the  mosses  amongst  them. 
But  the  Court  were  empowered  to  decide  that  the  moss  should 
remain  in  common,  and  the  mode  in  which  it  was  to  be  used 
was  left  to  be  regulated  by  the  Judge  Ordinary,  who  was  to 
see  that  each  party  kept  to  his  own  hagg,  and  did  not  dig 
holes  in  any  other  part  of  the  moss.  But  then,  if  the  peats 
were  exhausted  in  his  own  basg^  he  was  entitled  to  go  upon  the 
rest  of  the  common  moss.  Had  the  whole  peat-moss  been  dug 
out  in  the  Red  Moss  of  Balenio,  the  proper  action  would  be 
one  of  declarator  and  division.  As  long  as  a  morsel  of  mosa 
remains,  the  defenders  are  entitled  to  object  to  a  division.  The 
pursuer  has  no  right  to  meddle  with  their  fuel ; — he  is  not  the 
judge  whether  coal  be  better  or  not. 

Lord  President  concurred.  The  summons  admitted  the  ex- 
istence of  moss. 

Lord  Craigie  thought  the  action  premature,  but  he  could  not 
concede  to  Lord  Balgray^s  statement,  that  where  there  was  any 
moss  remaining,  it  could  not  be  divided.  He  was  of  opinion 
that  the  sutute  only  applied  where  it  could  not  be  *'  con\'enient- 
ly  divided." 

Lord  Gillict  would  adhere  to  the  Lord  Ordinary's  interlocutoi^ 

The  Court  adhered. 

First  Division.— Lord  Ordinary,  Corehouse — Act,  Jame- 
son.—W//.   Walker  &  Houston Party,  and    William   Forbes, 

S.S.C,  and  Walker,  Richardson  and  Melville,  W.S.,  Agents. 
— Mr  Hamilton,  Clerk. 
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29th  November  1831. 

Ko.  09. — William  M'Donald,  Pursuer,  v,  Mag  C.  FaHqu- 

II  ARSON,  &c.,  Defemlen, 

Process— Record — Printing  of — Annotations  having  he^n  added 
to  a  paper,  in  pnniing  the  record  /kr  ike  Inmer^Houae  on  m  re» 
claiming  note,  the  Court  ordered  them  to  be  ejqnmged* 

When  this  oMe  came  to  be  moved  in  the  single 
bills,  it  was  stated  for  the  respondent,  that  the  proof 
had  been,  by  consent*  adopted  from  another  procesSi 
and  that  in  printing  it  as  an  appendix  to  the  reclaim- 
ing note  for  the  pursuer,  there  had  been  added  (after 
closingthe  record),  explanatory  foot  notes,  which  were 
not  in  the  paper  before  the  Lord  Ordinary.  The 
Court  ordered  these  notes  to  be  expunged. 

First  Division^^i^.  Ah.— ^I(.  G.  O.  BeU.-.D.  WsiMm, 
S.$.C.,  snd  Todsoa  Ronuwes»  W.S.,  Ageiit8.^Bfr  Hamil- 
ton,  Clsrk. 

29M  NtMmber  1831. 

Ikh  70.— EmrABD  Cuetis  and  Mandatory,  Sutpenden,  v. 
WiLUAM  Sandison,  Betpondent. 

Interdict^-<!!ontract— Penalty— Par<t£t  hating  entered  into  •  con^ 
iroctt  whereiff  one  of  them  was  to  act  a$  agent  far  the  otker^  and 
it  having  been  ttipuUUed,  that  vfhen  the  contract  should  ttrmUnfidet 
the  agent  should  not  enter  upon  busineufor  himselft  VHtlUikfiftg 
miles  from  Edinburgh^  till  a/Ur  12  months  from  the  eatpimiioH 
of  the  agencjfi  and  the  agent  having  bound  himself  to  implement 
the  contract,  under  pajfment  of  jC^OO,  not  as  penalty,  but  a$ 
damages ;  and  the  agent  having  begun  business  in  Edinburgh 
vfithin  the  12  months  afler  the  termination  of  the  agem^-^Held, 
that  the  constituent  was  entitled  to  interdict  against  the  agent* 

The  suspender  and  respondent,  tailors  in  London, 
entered  into  an  agreement  on  the  5th  March  1830, 
whereby  the  respondent  was  appointed  the  suspender's 
agent  in  ^inburgh,  for  the  purpose  of  taking  orders, 
and  extending  the  suspender's  business  in  Scotland. 
The  contract  6xed  the  respondent's  emoluments,  and, 
inter  aHa^  contained  this  clause  :— 

-  And  further,  that  he,  the  said  William  Sandison,  shall  not, 
nor  will  at  any  time  or  times,  during  the  time  that  be  shall  act 
as  such  agent  for  the  said  Edward  Curtiii  as  aforesaid,  directly 
(V  indirectly  ^>ply  for,  receive,  take,  or  execute  any  order  or 
direction  for  vending  or  disposing  of,  nor  shall  nor  will  vend  or 
dlspoM  of.  or  deliver,  or  seek,  or  endeavour  to  yend,  dispose  of, 
or  deliver,  any  clothes,  habiu,  cloth,  or  other  merchandize  of  the 
nature  or  kind  aforesaid,  or  of  any  other  nature,  kind  or  de- 
acription  whatsoever,  for  or  on  account  of  himself  the  said  Wil. 
liam  Sandison,  or  for  or  on  account  of  any  person  or  persons 
whomsoever,  other  than  and  except  him  the  said  Edward  Curtis, 
Ilia  executors,  administrators,  and  assigns :  And  shall  not,  nor 
will,  in  case  he,  the  said  William  Sandison,  shall  cease  or  dis- 
Qoatinue,  or  shall  b^  discharged  from  acting  as  such  agent  as 
SiforesaidL  at  any  time  or  times  within  twelve  months  after  the 
determination  of  the  said  agency,  either  directly  or  indirectly  by 
himself,  or  with  any  other  person  or  persons,  or  in  bis  own 
name,  or  in  the  name  or  names  of  any  other  person  or  persons 
whomsoever,  commence,  or  carry  on,  or  cause  to  be  commenced 
or  carried  on,  the  said  trade  or  butinees  of  a  tailor  or  clothier, 
within  fifty  miles  of  the  city  of  Edinburah  aforesaid,  without 
the  license  and  consent  of  the  said  Edwaid  Curtis,  io  writing, 
for  that  purpose,  first  had  and  obtained.** 

The  contract  then  provides, 

"  That  if  the  said  William  Sandit»on  shall,  at  any  time  here- 
after,  be  desirous  to  dissolve  this  contract,  and  of  such  his  de- 
sire, shall  ^ve  unto  the  said  Edward  Curtis  three  calendar 
months*  notice  in  writing;  or  in  case  the  said  Edward  Curtis 
shall  at  any  time  hereafter  be  so  desirous,  and  of  such  his  de- 
sire, shall  give  unto  the  said  William  Sandison  one  calendar 
month's  notice  in  writing,  that  then  the  said  parties  do  hereby 


covenant  and  agree,  that  from  and  after  the  expiration  of  the 
said  three  calendar  months,  or  one  calendar  month,  as  the  case 
may  happen,  thia  present  contract  and  these  presents  shall  eease, 
determine,  and  become  absolutely  void,  any  thing  herein  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding." 

For  the  due  performance  of  the  coDtraet,  the  re- 
spondent was  taken  bound 

*'  in  the  sum  of  two  hundred  pounds,  to  be  taken  and  oonaider- 
ed  as  liquidated  danuges,  and  not  as  in  terrorem,  or  by  way  of 
penalty.** 

The  connection  between  the  parlies  having  been 
dissolved,  after  due  notice,  in  March  1831,  the  re- 
spondent commenced  exercising  the  tailor  trade  in  all 
its  branches,  when  a  bill  of  suspension  and  interdict 
was  presented,  and  Lord  Corehouse  granted  interim- 
interdict  till  the  bill  should  be  advised,  when  his 
Lordship,  on  7th  October  1831,  passed  the  bill,  but 
recalled  the  interdict,  and  added  this 

"  Note,^lt  is  provided  by  a  dause  in  the  contract,  that  the 
respondent  shall  be  bound  in  the  sitm  of  iC200,  for  the  pnnetual 
peiformance  of  the  agreement ;  and  it  is  expressly  declared  that 
this  sum  should  be  held  aa  liquidated  damages,  and  not  as  a 
penalty.  Taking  this  clause  into  view,  and  also  the  fiKt  that 
the  contravention  has  already  taken  place,  the  reapondent  having 
established  himself  in  business  in  Edinbuigfa  for  several  months 
without  challenge,  there  is  room  for  holding  that  the  auspendcr 
is  not  entitled  to  A  interdict,  but  only  to  the  damages,  as  liqui- 
dated.*' 

A  second  bill  was  presented,  and  Lord  Moncreiff 
ordered  the  bill  to  be  answered,  and  on  29th  October 
ISai,  issued  (his 

«  JVoi«k«.The  Lord  Ordinary  thinks  that  the  point  of  law 
argued  by  the  com  plainer  in  this  bill  is  deserving  of  serious  at- 
tention, and  that  the  state  of  the  case,  as  represented  towards 
the  conclusion  of  the  bill,  renders  it  very  necessary  that  the 
point  should  be  well  considered  before  the  bill  is  passed.  But, 
after  the  interdict  had  been  recalled  by  Lord  Corehouse,  the 
present  Lord  Ordinary,  whatever  his  impressions  may  be,  does 
not  think  that  he  could  of  new  grant  an  interdict,  until  the  re- 
spondent  has  an  opportunity  of  meeting  the  comp]ainer*s  argu- 
ment He  recommends  to  the  respondent  to  confine  himself 
to  the  proper  merits  of  the  case." 

Thereafter,  his  Lordship  appointed  the  bill  and 
answers  to  be  printed  and  boxed  for  the  First  Divi- 
sion, and  added  this 

*•  Note.^T\e  Ixwd  Ordinary  takes  this  oouraeb  because  it 
is  plainly  the  shortest  for  ending  the  question  of  interdict.  He 
must  confess  that  he  is  not  i^le  to  refuse  the  interdict.  There 
is  a  plain  avowal  of  a  direct  and  flagrant  violation  of  one  of  the 
most  important  stipulations  of  the  contract.  He  thinks  the 
argument,  founded  on  the  other  clause,  as  to  the  contrsct  be- 
coming inoperative,  in  the  will  of  either  party  on  certain  con- 
ditions, ve^  groundless ;  beoauae  the  previoua  dause  regulating 
the  case  of  the  respondent  *  ceasins;.  discontinuing,  or  being 
discharged  from  acting  as  such  agent,^  did  clearl]{r,  in  his  opinion, 
refer  pointedly  to  that  case  of  a  ceasing,  discontinuance,  or  dis- 
charge under  the  latter  clause.  The  respondentia  allegations 
of  other  breaches  of  contract  are  plainly  not  relevant  in  tbe 
question  of  interdict,  being  denied;  and  though  it  is  dear 
enough  that  he  might  suffer  by  the  interdict,  it  is  surely  very 
clear  that  the  complainer*a  whole  interest  under  the  bill  will  be 
defeated,  if  he  does  not  obtain  the  interdict.  The  case,  there- 
fore,  resolves  into  the  question  of  law,  whether  the  clause  aa  to 
the  j6200,  as  liquidate  damages  for  any  breach  of  the  contract, 
supersedes  the  claim  for  specific  obseirance  of  the  stipulations. 
The  case  baa  been  brought  before  die  present  Lord  Ordinary  on 
full  argument,  which  it  was  not  before  Lord  Cerebonse :  And 
all  he  thinks  it  necessary  to  say  is,  that  he  is  not  at  present  able 
to  think,  that,  in  this  case,  the  complainer  was  precluded  from 
enforcing  spcdfically  any  of  the  precise  stipulations  of  the  con- 
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tract.  It  is  bardly  .necessary  to  say,  that,  ROtwithstandiii^  t!i« 
recommendation  of  the  Lord  Ordinary,  in  appointing  the  bill  to 
be  answered,  a  lai^e  portion  of  the  answers  consists  of  state- 
ments which  are  wbollv  irrelevant  to  the  question  of  interdict, 
and  which  being  denied  by  the  complainers,  cannot  possibly  be 
investigated  in  the  Bill  Chamber." 

The  suspender  left  the  case  on  the  Lord  Ordinary's 
notes,  but  the  respondent  pleaded— «I.  The  notiee  sti** 
pulated  in  the  contract  having  been  g^ven,  it  neces** 
sarily  follows  that  the  agreement  becomes  void  and 
nully  and  therefore  cannot  be  sustained  as  the  founda- 
tion of  the  present  demand.-^!  1.  Supposing  there  had 
been  a  breach  of  the  contracti  yet,  by  overlooking  it 
for  so  long  as  the  saspender  has  done,  speciRc  perfor- 
mance has  become  impossible,  and  he  is  therefore  not 
entitled  to  interdict,  though  he  may,  perhaps,  inapro- 

f»er  action,  have  a  right  to  exact  the  penalty  stipu- 
ated  in  the  contract  as  damages^  in  full  of  ail  daim 
•gainst  the  respondent* 

Lord  Bdlgratf  was  quite  dear  that  the  interdict  should  be 
mnted.  Parties  make  a  contract,  and  they  must  stand  by  it 
Taking  the  two  parts  of  the  agreement  together,  the  question 
is,  has  it  been  violated  ?  At  the  termination  of  the  contract,  in 
the  way  that  has  happened,  if  Curtis  had  apprehended  that 
Sandison  intended  to  act  contrary  to  it,  he  would  have  been  en- 
titled, according  to  its  provisions,  to  interdict,  and  much  more 
so,  after  Sandison  has  commenced  to  act  in  violation  of  its  pro- 
visions. 

Lord  GiUies  concurred  in  thinking  the  suspender  entitled  to 
interdict.  The  respondent's  argument  proceeded  on  a  gross 
fmltacy.  The  thing  which  has  happened  could  never  have  oc- 
curred till  the  contract  was  at  an  end.  Suppose  A.  and  B. 
enter  into  a  contract,  and  stipulate  that  a  certain  annuity  shall 
be  paid  to  B.  for  a  certain  time,  if  the  contract  shaU  be  put  an 
end  to  within  a  specified  number  of  ^rears.*  The  contract  ends* 
from  some  particuhu' circumstances,  m  three  months'^would  A. 
be  entitled  to  say,  because  the  contract  is  now  at  an  end,  I  will 
not  pay  the  annuity  ?  Undoubtedly  not  It  might  be  giving  a 
party  the  advantage  of  his  own  wrong. 

Lord  Pretident  was  of  the  same  opinion  with  their  liOrd- 
ships.  He  could  not  help  thinking  that  the  suspender  would 
have  been  better  off  to  have  taken  his  £200  of  damages,  and 
been  done  with  the  matter. 

The  Court  ananimonslj  passed  the  bill,  and  grant- 
ed interdict,  as  craved. 

Suspenders*  Attthorities.*-EngUsh  cases— Davies  v.  Msson, 
25th  January  1793;  V.  Durnford  and  East,  Term.  Reports, 
p.  lis.  Homeo.  Ashford,  1825;  III  Bingham,  922.  Bum 
r.  Guy,  1603 ;  7  Petersdorph.  Scotch  cases— -Walker  v.  Car- 
michael,  15th  January  1735;  Mor.  9455.  Ersk.  III.  3^  sec. 
Se.  Beirs  Com.  L  p.  655.  Muir  M'Kenzie  p.  Craigies,  18th 
June  1811  ;  Fac.  Col.,  affirmed  on  Appeal,  12th  May  1815. 
Fraser  «.  Ewart,  25th  Februsry  1813 ;  Fac  CoL 

Respondent's  Authorities.  —  Fonblanque  on  Equity,  Edit. 
1820,  VoL  L  pp.  151  to  169,  including  notes.  Bell*8  Com« 
L  p.  655.  Cochnm  v.  Lord  Montgomery,  9th  Janmuy  1702; 
Mor.  10,041.  Bairdner  v.  Drysdale,  37th  July  1706;  Mor. 
104S.  Johnstone's  Trustees  v.  Johnstone,  19th  January  1810; 
Fac.  CoL    Ivoiy*s  Ersk*  I.  p.  37;),^Nore  12U 

FifsC  Division.— Lords  Ordinary,  Cof^ouse  and  Monerviff. 
— ^c/.  G.  Napier.— ^ft.  Jameson.— William  Ckvdon,  W.S., 
sad  Andrew  Scott,  W.S.,  Agents— Bill  Chamber  Cleik. 

29ih  November  1831. 

NOi  71.«— J.  Cook  ako  H.  Patrt^  Punuertt  v.  Wiluak 

JirtmsY,  l^efMir. 

Pfocess-^Competency— Trust— Relief— ^(0M;  ikai  an  ceiion  it 

competemtfy  broy^  by  two  truHeeit  ngainMi  iMettutletoftt  tkirdy 

for  r^itf  ^ p^nonal  oUigattont  incurred  by  iktm  two  in  the 

course  of  trofuactiom,  in  the  eoniomphtion  of  which  the  original 

trust  aeiin£$  were  brou^  to  an  end* 


Harlej  8top|>ed  payment  in  1816— arranged  a  com- 
position with  his  creditors — and  conveyed  liis  whole 
subjects  in  trust  and  security  to  K.  A.  Oswald,  and  a 
oomiaittee  of  his  creditors,  with  power  to  sell  what 
was  necessary  to  render  effectual  the  two  first  instal- 
ments, and  pay  the  expense  incurred,  advances  made 
by  the  committee,  or  loans  contracted  by  them  for  the 
purposes  of  the  trust.  In  December  1819,  Harler* 
with  consent  of  the  above  committee,  conveyed  hi« 
whole  estate  in  trust  to  himself,  and  others  who  had 
come  forward  to  assist  him  farther,  among  whom  were 
James  Cook  the  pursuer,  and  Archibald  Cuthill, 

I*  Declaring  that  these  presents  are  granted,  and  the  said  sub- 
jects disponed  in  trust,  for  the  purposes  of  our  said  disponees, 
or  their  foresaids,  selling,  feuing,  or  otherwise  disposing  of  the 
whole  said  property,  or  such  part  thereof  as  they  may  think 
proper,  absolutely  and  irredeemably,  either  by  public  roup  or 
private  bargain,  for  such  prices  as  they  may  think  proper  to  ac- 
cept of,  and  that  with  or  without  the  consent  or  concurrence  of 
the  said  William  Harley,  and  for  the  purpose  of  b€«Towing  such 
sums  of  money  as  can  be  obtained  on  the  security  of  said  lands^ 
and  granting  heritable  bonds  and  dispositions  in  security  for  re- 
payment of  the  same,  and  appljring  the  proceeds  in  payment  of 
the  expense  and  charges  incurred,  or  to  be  incurred  by  them  in 
the  premises,  in  payment  of  all  advances  and  obligations  already 
come  under,  or  to  be  come  under  by  them,  or  any  or  either  of 
them,  in  relation  to  the  said  properties,  or  to  the  aflfairs  of  the 
said  William  Uarley,  and  to  pay  over  the  balance  to  the  said 
William  Harley,  or  his  heirs  or  disponees,  declaring  that,  as  the 
said  properties  are  hereby  conveyed  to  our  said  disponees,  ab- 
solutely and  irredeemably,  for  the  purposes  of  sellmg,  feuing^ 
or  effectually  burdening  and  disponing  the  said  lands,  as  afore- 
sidd,  the  purchasers  shall  have  no  concern  or  right  to  interfere 
with  the  application  of  the  sum,  or  sums  of  money  to  arise 
therefrom,  but  the  application  of  which  shall  be  merely  personal 
questions  between  our  said  disponees  and  the  said  William  Har- 
ley, in  no  respect  affecting  the  said  subjects,  or  the  purctwsera 
ot  the  same,  or  any  part  t^bereof." 

The  other  pursuer,  Mr  Paul,  was  appointed  factor 
on  the  estate  so  disponed.  Cook  and  Cuthill  sold  a 
considerable  part  of  it.  And  three  heritable  securi- 
ties were  granted  by  purchasers — of  which  the  first  wmi 
g^nted  to  Cook,  Paul,  and  Cuthill,  and  their  heire 
and  assiffnees — the  second  to  Cook  and  Cuthill,  and 
their  heirs  or  assignees — the  third  to  Cook,  Paul,  and 
Cuthill,  as  '<  only  acting  trustees  for  the  creditors  of 
William  Harley,"  and  the  survivors  or  survivor,  and 
their  assignees.  Garden,  one  of  the  purchasers,  became 
bankrupt  within  60  days  after  recording  the  infeftment 
on  the  second  security  above  mentioned,  granted  over 
his  estate.  He  af^rwards  absconded.  Cook  obtained  the 
sequestration  of  Cuthill  in  1829,  and  also  retired  Gar- 
den's bilL  Cook  brought  an  action  in  December  1829, 
agpainst  Jeffrey,  the  trustee  on  the  sequestrated  estate, 
and  against  the  trustees  of  Mrs  Cuthill,  for  relief  of  cer- 
tain law  expenses  which  had  been  incurred  in  obtain- 
ing the  sequestration.  And  Cook  and  Paul  together, 
the  only  solvent  and  acting  trustees  under  the  above 
conveyance  of  December  1819,  raised  an  action  against 
the  heritable  debtors  and  Cuthill,  in  order  to  vest 
the  three  claims  above  mentioned  in  themselves, 
by  declarator  and  adjudication,  and  particularly  in 
order  to  be  able  to  settle  them  without  the  neces- 
sitv  of  Mr  Cuthiirs  concurrence — resting  their  con- 
clusions upon  the  ground,  that  all  these  securities  had 
been  gpranted  to  them,  simply  as  trustees  for  the  cre- 
ditors of  Harley, — setting  fortli|  inler  alia, 
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'  *  That  the  sums  which  have  been  already  advanced  by  the  pur- 
suer, James  Cook,  from  his  own  private  funds,  towards  pay- 
ment of  the  debts  and  obligations  owing  and  undertaken  by  him 
and  the  other  trustees  for  the  creditors  of  William  Harley,  a- 
mount  to  XI  7,000  Sterling,  or  thereby,  while  the  advances 
which  have  been  made  by  the  said  Archibald  Cuthill,  towards 
payment  of  the  said  debts  and  engagements,  only  amount  to  be- 
tween ;€800D  and  £9000 :  That  the  sums  still  due  to  the  cre- 
ditors of  the  trust,  and  for  which  the  pursuers  and  the  said  Ar- 
ch'bald  Cuthill,  as  trustees  foresaid,  have  come  under  engage- 
me  Its,  and  are  responsible,  as  aforesaid,  amount  to  X  12,000 
Sterling,  or  thereby,  and  greatly  exceed  the  total  amount  and 
Value  of  the  trust-estate  of  the  said  William  Harley,  still  re- 
maining vested  in  the  pursuers,  and  the  said  Archibald  Cuthill, 
as  aforesaid,  including  the  amount  of  the  sums  contained  in  the 
three  bonds  and  dispositions  in  security,  before  narrated,  and 
"  there  will  be  an  e.iormous  deficiency  and  loss,  which  must  be 
borne  by  the  said  trustees,  in  msnner  foresaid  :**  "  That  the  said 
Archibald  Cuthill  is  bound  to  relieve  the  pursuer  James  Cook, 
and  to  make  payment  to  him  of  one-half  of  the  difference  be- 
tween the  amount  of  the  said  advances  by  the  said  pursuer,  and 
the  amount  of  the  smaller  advances  made  by  the  said  Archibald 
Cuthill,  as  aforesaid,  in  order  to  equalise  the  advances  made  by 
them  respectively ;  and  the  said  Archilmld  Cuthill  is  also  bound, 
jointly  and  severally,  with  the  said  pursuer,  to  relieve  the  other 
pursuer,  Henry  Paul,  of  the  whole  amount  of  the  sums  still 
due  the  creditors  of  the  trust,  as  aforesaid,  and  he  is  likewise 
bound  to  relieve  the  pursuer,  James  Cook,  to  the  extent  of  one- 
half  of  the  said  sums  still  owing :  That  the  said  Archibald 
Cuthill  is  further  bound  to  concur  in  uplifUng  and  discharging 
the  said  bonds,  in  order  that  the  proceeds  may  be  applied  to- 
wards extinction  of  the  foresaid  obligations  come  under  by  the 
pursuers  and  him,  the  said  Archibald  Cuthill,  as  trustees  fore- 
said," 

and  contending  that  they  were  entitled  to  the  whole 
bondii,  and 

"  when  the  sums  therein  contained  are  recovered,  to  apply  the 
same  towards  puyment  of  the  sums  advanced,  or  for  which  they 
have  become  bound  as  trustees  foresaid,  respectively,  and  to- 
wards equalising  the  amount  of  these  sums,  with  the  smaller 
amount  of  advances  made  by  the  said  Archibald  Cuthill  in  that 
character,*' 

Cutbiirs  trustee  defended  the  action,  denying  that 
they  were  strictly  trustees  of  Harley,  in  regard  to  the 
three  bonds, — maintaining,  that  they  had  repeatedly 
admitted  themselves  not  to  be  «o,  and  that  the  trust  bad 
substantially  come  to  an  end — and  pleading,  that  the 
general  conclusions  for  relief  could  not  be  sustained, 
as  the  summons  did  not  set  forth  the  deed  of  1819. 
The  Lord  Ordinary,  December  9,  1829, 

*'  In  respect  it  is  stated  by  the  counsel  for  the  pursuers,  that 
they  do  not  found  upon  any  general  trust-deed,  as  trustees  for 
Harley,  or  any  other  trust-  deed  previous  to  the  deeds  libelled 
on,  aa  their  title  to  sue,  reserves  the  whole  dilatory  defences." 

Tiie  record  having  been  closed.  The  Lord  Or- 
dinary, 8th  March  1831, 

**  Having  beard  parties*  procurators,  and  thereafter  considered 
the  closed  record,  and  whole  process,  Finds  no  grounds  stated 
on  which  the  pursuers  can  be  found  entitled  to  more  than  a 
rateable  share  in  the  funds  libelled,  in  proportion  to  the  amount 
of  the  money  advanced,  or  debt  undertaken  by  the  pursuer, 
James  Cook,  on  account  of  the  trust -estate  libelled,  as  com- 
pared to  the  money  advanced,  or  debt  undertaken  for  the  said 
cKtate  by  Archibald  Cuthill ;  and  therefore  finds,  that  effect 
cannot  be  given  to  the  conclusions  of  the  present  action,  and 
di  imi^ses  the  same, .  and  decerus :  Finds  no  expenses  due  to 
either  party." 

Both  parties  reclaimed.  The  Court,  14th  June 
1831,  ordered  cases.     And  on  advising  them, 

The  Lord  Justice-Clerk  had  found  it  difficult  to  form  a  satis- 


factory opinion,  and  might  yet  see  cause  to  alter  it  But  on  re- 
ferring  to  the  whole  proceedings,  especially  to  those  in  Cuthiirs 
sequestration,  he  could  not  concur  in  the  Lord  Ordinary's  in- 
terlocutor. It  was  true  that  the  summons  did  not  set  forth  the 
deed  of  1A19.  But  it  is  stated  that  the  pursuers  were  vested 
as  trustees  for  the  creditors  of  Harley  ;  and,  while  no  prelimi- 
nary  objection  was  taken  on  this  ground  in  the  defences,  the 
deed  was  distinctly  noticed  in  the  condescendence.  The  ob- 
jection was  too  late,  and  not  good  although  in  time.  There  was 
no  ground  on  which  Jeffrey,  as  trustee,  could  maintain  that  there 
was  no  communication  between  Cook  and  Cuthill,  as  co-trus- 
tees. It  was  of  no  signification  to  shew  that  the  object  of  the 
first  trust  had  been  accomplished,  because  that  object  bad  been 
brought  about  by  the  personal  responsibility  of  the  trustees. 
Jeffrey  could  say  nothing  against  Mr  PauL  Cook  could  not  be 
foreclosed  by  averments  in  the  process  of  sequestration.  So  the 
question  was,  were  the  advances  and  engagements  intended  to 
regard  the  trust ;  or  did  they  go  upon  separate  grounds  ?  It  was 
evident  that  the  various  transactions  were  just  intended  to  liqui- 
date the  claims  in  which  these  parties  became  liable.  They  were 
obliged  inter  te  as  trustees.  They  were  mutually  bound  to  relieve 
each  other.  And  the  pursuers  were  entitled  to  relief  of  super- 
advances  by  ranking  on  the  estate  of  Cuthill,  valeat  quantum. 
Indeed,  whether  the  pursuers  were  or  were  not  to  be  regarded 
as  trustees,  this  relief  was  what  they  had  a  right  to  ask. 

Lord  Glenlee  thought  that  there  was  just  a  commuat  negoiimm 
between  Cuthill  and  Cook,  and  that  the  one  fell  to  be  relieved 
of   his  super-advances.     The  precise  findings  were  doubtful. 

Lord  Cringletie  thought  that  the  interlocutor  denied  the  com^ 
tnune  negotium,  and  was  perfectly  satisfied  that  all  the  trau^c- 
tions  proceeded  under  the  trust-deed. 

Lord  Meadotobank  had  entertained  doubts  as  to  the  uccuney 
of  the  summons,  but  the  objection  was  too  late. 

The  Court 

"  Rccal  the  interlocutor  complained  of;  Sustain  the  present  ac- 
tion, and  remit  to  the  Lord  Ordinary  to  hear  parties  as  to  the 
amount  of  the  pursuers'  advances  in  regard  to  the  affairs  of  Wil- 
liam Harley,  referred  to  in  the  summons  and  pleadings,  and  to 
proceed  further  thereaiient,  as  to  his  Lordship  shall  seem  just, 
reserving  to  the  parties  all  claims  for  expenses." 

Authorities  for  Pursuers — Bell,  IL  653.  M'Call,  11th 
January  J  740;  Mor.  14,608.  Crook's  29th  January  1799; 
iMor.  14,596.  M*Nair,  1 6th  February  1829;  Shaw  and  Dun- 
lop.  Ersk.  II.  8.  34.  Blackwood,  7th  November  1740:  Mor. 
14,140. 

Authority  for  Defender, — Wylie  v.  Duncan,  8th  December 
1803.  .  . 

Second  Division. — Lord  Ordinary,  Fullerton Aci.^Jnme- 

son,  Neaves.— yf//.  Dean  of  Faculty  ( Hope),  Greenshieldi* 

Campbell  and  M*Dowall,  and  Mowbray  and  Howden,  W.S., 
Agents. — Mr  Holland,  Clerk. 


SOM  November  1831. 

No.  72.— James  Mum,  Advocator,  v.  John  Bbaidwood 
AND  OtiI£AS,  Respondents, 

Bill  of  Exchange — Process — A  party  having  brought  a  stimmomt 

/or  patfment  of  a  bill  set  forth  aa  drawn  by  him  ;  and  hawing  ad-- 

miited  that  his  name  was  not  written  by  hinuetf,  but  inserted  by 

another  person,  who  wrote  the  bill — Process  dismissed,  reserving 

relief  in  any  other  competent  form  of  action* 

The  advocator  raised  a  summons  before  the  SheriflT 
of  Lanarkshire,  setting  forth,  Ihat  he  *«  by  his  bill, 
dated  :i^d  October  1826,  drawn  by  him,  upon  and 
accepted  by  Johq  Braidvrood,"  now  deceased,  ordered 
him,  six  months  after  date,  to  pav  to  the  adrocator 
£200  Sterling,  and  .concludingagainst  the  respondents, 
as  liable  on  the -passive  titles,  for  payment  of  this  bilL 
In  defence,  the  respondents  pleaded — f.  That  they 
did  not  represent. — U.  That  the  bill  was  dated  on  a 
Sunday. — HI.  That  the  bill  was  false  and  forged.  A 
cuadcscendeace  and  answers  havhig  been  ordered,  the 
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advocator,  while  he  denied  the  forgery,  admitted  in 
his  answers  that  **  the  drawer's  name  is  not  written 
by  himself,  and  was  filled  up  by  the  writer  of  the  bill." 
The  SheriflP-sabstitate,  on  19th  March  18S0, 

**  In  respect  the  pursuer  in  bis  answer,  No.  15,  has  admitted 
(bat  hii  name,  as  drawer  of  the  bill  in  question,  was  not  written 
by  himself,  but  by  the  accepter ;  that  the  pursuer  has  not  alleged 
thht  his  name,  as  drawer,  was  so  written  by  his  the  pursuer's 
prucuration,  but  that,  on  the  contrary,  the  summons  libels  the 
biit,  not  as  signed  by  procuration,  but  by  the  pursuer  himself; 
and  in  respect  that  a  recovery  on  the  bill  so  libelled  on  in  this 
sciion,  could  not  be  pled  in  bar  of  another  action  on  the  same 
bill,  averring  it  to  have  been  drawn  by  procuration,  on  the  au- 
thority of  the  decision  in  the  case  of  Jackson  and  Husband 
a^inst  Williamson  and  Henderson ;  Shaw  and  Dunlop's  Re- 
ports, Vol.  IV.  No.  214,  dismij^ses  the  action,  a.<soi]zies  the 
defenders,  and  finds  them  entitled  to  expenses,'*  &c. 

To  this  interlocutor  the  SlierilF-depute  adliered.  In 
an  advocation,  the  advocator  pleaded — I.  That  it 
was  not  necessary,  towards  the  validity  of  a  bill  that 
had  been  duly  accepted,  that  it  should  be  subscribed 
by  the  drawer,  and  the  circumstance  of  the  advoca- 
tor's name  having  been  filled  in  by  a  third  party, 
could  not  make  the  bill  less  available  than  if  no  inser- 
tion of  the  name  had  been  made — II.  That  the  sub- 
S4;ription  became  the  advocator's  signature,  by  his 
adopting  and  homologating  it. — III.  That  the  sum- 
mons  correctly  described  the  bill  as  drawn  by  the  ad- 
vocator, which  it  truly  was.  The  Lord  Ordinary 
(Newton,)  repelled  the  reasons  of  advocation,  remit- 
ted umpHciter  to  the  Sheriff,  and  found  the  respon- 
dents liable  in  expenses*  His  Lordship  added  the 
fullowing 

"  Xou. — The  Lord  Ordinary  has  decided  the  case  on  the 
authority  of  tbe  decision  of  the  Court  in  that  of  Jackson. 
It  does  not  appear  to  him  that  there  is  any  such  difference  in  the 
circumstunces  of  the  two  as  to  justify  a  different  judgment,  and 
that  the  Sheriff  was  warranted  in  dismissing  the  action.** 

The  advocator  reclaimed  : 

Loni  Baf gray, -^Whenever  a  bill  comes  to  be  the  subject  of 
a  process,  the  drawer's  name  ought  to  be  filled  in ;  and  1  never 
»aw  it  otherwise.  What  have  you  here,  but  a  bill  drawn  by. 
James  Muir  on  John  Braidwood,  and  accepted  by  the  latter. 
Qttomodo  contlat  that  the  advocator  is  this  James  Muir.  Tbe 
advocstor  admits  in  the  outset  that  he  neither  wrote  the  bill  nor 
fti^ed  it.  This  ia^quite  different  fiom  a  bill  blank  in  the  draw- 
er's Diime,  and  found  in  his  repositories.  The  bill  may  be  made 
a  good  ground  of  action,  for  any  thing  I  know,  by  a  proper  sum- 
mons, and  a  proof  of  all  the  circumstances ;  but  your  Lordships 
(hould  never  sanction  such  a  form  of  proceeding  as  this.  Every 
person  making  a  demand  in  Court  must  set  forth  a  proper  title. 
Does  this  party  shew,  in  his  summons,  a  proper  title  to  tbe 
bill  ?  I  am  quite  clear  that  the  interlocutors  of  the  Sheriff  and 
Lord  Ordinary  are  right 

Lord  Craigie, — This  is  a  case  of  great  nicety.  The  judg- 
ment pronounced  ought  not,  in  any  view,  to  assoilzie  the  re- 
spondents. The  action  should  be  dismissed  merely,  as  the  de* 
cision  proceeds  entirely  on  the  point  of  form.  I  confesa,  how- 
ever, I  have  very  great  doubts  whether  the  libel  is  not  gocd. 
^^  bat  a  man  does  by  the  int»trumentality  of  hnother,  be  does  by 
himself.  Suppose  the  bill  bad  been  signed  per  procuration,  or 
by  notaries,  it  would  not  have  been  necessary  to  set  this  forth  ; 
and  i  see  no  difference  between  these  cases  and  the  present.  A 
Jury  taking  this  writing  as  it  is,  would  aay,  on  an  isaue  directed 
to  them,  that  it  is  hia  deed.  I  should  think  the  practice  in 
l^nglani  and  elsewhere,  would  be  against  the  decision  of  the 
Lord  Ordinary.  At  all  events,  if  your  Lordships  adhere,  it 
ought  to  be  solely  on  the  point  of  fonn. 

Lord  Presideni It  is  a  great  mistake  to  reguil  a  bill  aa  an 

obligation  on  the  acceptor  merely.     It  ia  an  obligation  by  the 


drawer  also,  to  all  parties  into  whose  hands  it  may  come.  "When 
a  person  signs  a  bill  per  procuration  of  another,  he  signs  his 
own  name  also,  as  A-  B.  per  procuration  of  C.  D.,  which  is 
the  only  regular  mode  of  signing  per  procuration. 

Lord  Gillies  agreed.     The  present  judgment  does  not  decide 
that  the  bill  is  no  ground  of  action. 

The  Court 

*'  Adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
desire  of  the  note ;  reserving  to  the  pursuer  to  bring  his  action 
on  the  bill  in  a  competent  shape,  and  to  the  defender  all  ob- 
jections thereto  as  accords  ;  of  new,  find  expenses  due,"  &c. 

First  Division — Lord  Ordinary,  Newton, — Act.  J.  S.  More 

tf/Monteith;  W.  A.  G.  and  R.   Ellis,  W.S.,  Agents JU, 

Jameson  0/ Wood;    Alexander   Fleming,   W.S.,  Agent— D. 
Clerk. 


30th  November  1831. 

No.  73. — Poor  A.  B,  Petuioner,  ».  Mas  Mackenzie^ 

Respondent, 

Poor's  Roll — Process. 
Objected  to  an  application  for  a  remit  to  the  law- 
yers for  the  poor,  with  a  view  to  obtaining  the  benefit 
of  the  poors*  roll,  that  the  petitioner  had  stated  in  her 
declaration  that  she  had  no  other  law-suit  depending, 
except  an  action  of  damages  against  the  respondent, 
whereas  she  had  another  action  in  dependence.  An- 
swered, The  other  action  referred  to  is  not  in  this 
Court,  but  before  the  Magistrates.  The  Cpurt,  in 
respect  of  the  answer,  remitted  as  craved. 

First  Division. — Act,  Milne. — Alt.  W.  Forbes. 

30th  November  1831. 

No.  74.— Joseph  Beck,  Advocator,  v.  Miller,  LEaaMOKTic 

AND  Company,  RespondetUs, 

Prescription — Triennial — Articles  furnished  during  tfie  currency 
of  the  three  years,  but  admitted  to  have  been  paid,  do  not  inters 
rupt  the  triennial  prescription. 

The  respondents  were  in  the  habit  of  furnishing 
goods  to  the  advocator,  in  consequence  of  orders  given 
to  their  agents.  In  particular,  two  parcels  of  goods, 
to  the  amount  of  £25, 5. 6.,  were  so  furnished  in  April 
and  August  1823,  on  orders  given  to  iMr  Johnson,  their 
traveller;  and  another  parcel,  tothe  amount  of  £l9, 6.  G., 
was  so  furnifihed  on  lOth  March  1825,  on  an  ordergiven 
to  Mr  Applebie,  their  traveller  In  May  1826,  Mr 
Applebie  wrote  the  advocator,  with  a  note  of  the  Inst 
mentioned  goods,  amounting  to  £l9,  6.  6.,  as  due  to 
the  respondents,  and  requiring  payment,  which  not 
being  immediately  made,  Mr  Applebie  put  the  account 
into  the  hands  of  Mr  Eraser,  writer  in  Dumfries,  to 
whom  the  advocator  paid  it  on  1st  September  1826, 
and  received  the  following  receipt  of  that  date  : — 

**  Sib,  You  have  paid  me  the  sum  of  ;£]9,  G.  6.  on  account 
of  Mr  Learmonth,  to  be  remitted  to  him.     I  am,  &r. 

(Signed)        "  Thomas  Fraser.** 

On  ith  May  1827,  the  respondents  wrote  to  the  ad* 
vocator,  with  a  note  of  the  goods  furnished  to  him  in 
1823,  amounting  to  £25,  5.  6.,  besides  interest,  and 
stating, 

**  As  you  seem  determined  not  to  understand  the  state  of  the 
account  sent  you,  being  for  goods  sent  you  by  orders  through 
Mr  J.  H.  Johnson,  aa  under,  and  of  which  we  have  never  re- 
ceived payment :  You  paid  Mr  Fraser,  for  goods  furnished  you 
by  orders  through  our  traveller,  Mr  Applebie,  j£19,  6.  6.,  which 
is  at  your  credit.     We  will  wait  until  course  of  post,  giving  oup 
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attorney,  Mr  John  Wright,  similar  orders  to  proceed.    We  are 
kc,       (Signed)         "  Millce,  Lbabmonth  Sc  Company.** 

Thereafter,  on  7th  March  1828,  the  respondents 
raised  an  action  heforethe  SfaerifF  of  Dnrnfries-shire, 
again^it  the  adf  ocator,  for  £35,  5.  6.,  as  the  balance  on 
an  account- current,  produced  with  the  summons, 
commencing  in  1819,  and  ending  lOth  March  1825. 
This  account-onrrent,  contained  all  the  advocators 
transactions  il'ith  the  respondents,  and  credited  the 
snms  paid  by  him,  bringing  ont  the  above  balance, 
which  was  just  the  price  of  the  goods  furnished  in 
April  and  August  1823.  In  defence,  the  advocator 
admitted,  that  he  had  received  the  goods,  but  plead- 
ed payment  and  the  triennial  prescription.  Under  a 
diligence,  the  bills  granted  by  the  advocator  for  goods 
famished  to  him  prior  to  April  and  August  1823,  and 
which  bills  had  been  retired  by  him,  were  recovered, 
as  also,  a  letter  from  Johnson  to  the  advocator,  dated 
17th  February  1825,  inclosing  a  bill  for  the  advoca- 
tor's acceptance,  "  including  2s.  6d.  the  stamp,"  and 
stating,  "  I  should  not  have  troubled  you  at  this  mo- 
ment, but  I  am  obliged  to  settlemy  accounts  with  them" 
(Learmonth  and  Company).  This  bill  was  snpposed 
to  be  for  the  goods  furnished  in  April  and  August 
1823,  bat  it  was  not  produced  by  either  party.  The 
advocator,  however,  maintained,  that  the  triennial  pre- 
scription freed  him  from  the  necessity  of  keeping  re- 
tired documents  of  debt,  and  that  the  respondents 
were  not  entitled  to  preserve  the  claim  now  made 
firom  prescription,  by  entering  it  in  a  general  account- 
current,  including  articles  which  hadoeen  paid;  and 
in  particular,  that  the  goods  ordered  through  Mr 
Applebie  in  1825,  and  aamitted  to  have  been  paid, 
could  not  be  made  a  part  of  the  account,  so  as  to  bring 
it  within  the  three  years.  The  Sheriff-substitute,  on 
28th  July  1829,  in  respect  that  although  the  account 
libelled  on  was  prescribed,  the  advocator  admitted  the 
furnishings  ana  alleged  payment,  which  was  not 
proved,  repelled  the  defences,  and  decerned  in  terms 
of  the  libel.  On  advising  a  reclaiming  petition,  the 
Sheriff-substitute,  on  10th  November  1829, 

*<  Recals  the  interlocutor  reelairoed  against ;  sustains  the  plea 
of  prescription,  reserving  all  questions  as  to  the  extrinsic  or  in- 
trinsic qualities  of  the  defender's  oath,  in  case  the  pursuers  shall 
have  recourse  to  that  mode  of  proof,"  &c. 

On  an  appeal  to  the  Slieriff-depute,  the  following 
interlocutor  was  pronounced,  16th  March  1830, 

**  Repels  the  plea  of  prescription,  and  decerns  in  terms  of  the 
libel  i  finds  the  defender  liable  in  expenses,*'  &c. 

In  an  advocation,  the  Lord  Ordinary  (Corehonse), 

<'  In  respect  it  is  proved  under  the  hands  of  the  respondents, 
that  the  articles  furnished  by  them,  on  the  order  to  Applebie,  in 
March  1825,  were  paid  by  the  advocator,  Recals  the  interlocu- 
tor of  16th  March  1890 ;  remits,  with  instructions  to  the  She- 
riff-depute to  return  to  the  interlocutor  of  the  Sberiff-substi- 
tute,  of  the  10th  November  1829,  and  decerns :  Finds  the  re- 
spondents liable  in  expenses/*  &c. 

The  respondents  reclaimed : 

Lord  Balgray, — I  have  not  the  least  doubt  of  the  application 
of  the  limitation.  The  last  article  in  the  account  was  paid,  and 
the  moment  it  was  so,  it  fell  to  be  struck  out  of  the  account.  The 
presumption  arising  from  the  triennial  prescription,  is  a  presump- 
tion of  payment.  I  confess  I  am  much  moved  by  Jobnsons's  let- 
ter of  17th  February  1625.    I  cannot  believe  that  a  regular  bouse 


would  allow  the  account  to  lie  over  in  this  way.  Johnson  asked 
the  advocator  to  return  his  acceptance  to  him  in  a  post  or  two. 
If  the  bill  was  accepted,  it  must  be  paid ;  for  if  not,  the  respon- 
dents  must  have  it  I  cannot  believe  it  possible,  that  during  ill 
this  period  the  bill  was  not  accepted,  and  yet  that  no  demand 
was  made  to  have  it  returned.  All  this  corroborates  mv  idea, 
that  the  respondents  themselves  have  opened  a  door  for  the  plea 
of  prescription,  which  I  think  well  fomided. 

Lurd  Oaigj^.— I  am  much  moved  by  the  conduct  of  the  par- 
ties themselves,  which  makes  it  just  one  of  the  cases  in  which 
it  is  most  proper  that  the  triennial  prescription  should  apply. 
The  fact,  that  the  goods  were  ordered  through  two  different 
agents,  makes  the  plea  of  prescription  so  much  the  stronger.  ^ 

Lord  Gilliet, -^It  appears  to  me,  that  this  is  a  pure  question 
of  the  law  of  prescription,  and  that  we  kre  not  to  go  into  the  cir- 
cumstances. There  are  innumerable  decisions  that  prescription 
runs  from  the  last  article  in  the  account  Now,  the  last  artide 
here  is  in  August  1823.  The  aigument  of  the  respondenu  pro- 
ceeds  on  the  assumption,  that  the  furnishing  in  March  1^25, 
forms  an  article  in  the  account,  when  it  does  not  The  prescrip- 
tion must  run  from  the  date  of  the  last  article  ordered,  and  not 
paid.  Supposing  that  I  am  in  the  practice  of  having  a  running 
account  wiUi  some  merchant,  and  I  afterwards  change  my  mode 
of  dealing  to  ready  money,  Is  every  article  for  which  I  pay 
ready  money  to  be  entered  to  my  debit,  so  as  to  keep  an  account 
against  me  open  from  prescription  ?  If  the  payment  here  made 
had  been  an  indefinite  payment,  it  might  have  been  different; 
but  it  was  the  articles  furnished  in  March  1825  that  were  paid. 

The  Court  unanimously,  and  without  difficulty,  ad- 
hered. 

First  Division.— Lord  Ordinary,  Corehouse.<->i#c<.  Dean  of 
Faculty  (Hope,)  &  Andrew  Gillies;  Robert  Welsh,  S.S.a, 
Agent— ^1^  &ene  &  Lumsden;  John  Wright,  W.S.,  Agent 
— .D.,  Qerk. 

2d  December  1831. 

No.  75.— AtEXAMDEa  Lai  no,  Suspender^  v,  Wiixiam  Miodle- 

TON,  Charger, 

I^rocess — Suspension — Interlocutor— Act  of  Sederunt,  1 1th 
July  1828,  sec.  7. — W»  itUerhetUor  of  the  Lord  Ordinary  on 
the  biliMf  simply  refusing  a  biU  of  suspension  of  an  Inferior  Court 
judgment  proceeding  upon  a  proof,  and  eontaiuing  nojindings 
as  to  the  fads  established  by  the  proof-^JlecalM,  as  not  being  in 
terms  of  the  1th  section  of  the  Act  of  Sederunt,  July  i82& 

The  charter,  a  Glasgow  agent,  hronght  an  action 
before  the  Water  Bailie  of  Glasgow,  avainst  the  sus- 
pender, agent  there  for  the  Mersey  and  Clyde  Steam 
racket  Company,  for  the  price  of  two  pounds  nine 
ounces  weight  of  cigars,  abstracted  from  a  box  of 
cigars  belonging  to  the  charger,  when  under  the  charge 
of  the  Steam  Packet  Company,  having  been  con- 
signed to  them  in  good  order  in  Liverpool,  to  be  de- 
li irered  to  the  charger  at  Glasgow.  The  Water 
Bailie  allowed  the  parties  a  proof  of  their  arerments, 
and  by  an  interlocutor  (1st  February.  1831),  he 
enumerated  and  found  certain  circumstances  proved, 

'*  sufficient  to  subject  the  defender  for  the  deficiency  in  number 
or  weight  of  the  cigars ;  and  allows  the  pursuer  to  depone  in 
supplement  and  in  litem  as  to  the  amount  of  the  said  deficiency, 
compared  with  the  quantity  shipped  at  Liverpool.** 

And  by  a  subseouent  interlocutor,  28th  March  1831, 
on  considering  trie  oath  in  supplement,  and  whole  pro- 
cess, he  found  the  libel  sufficiently  instructed,  and  de- 
cerned against  the  defender,  in  terms  thereof,  with 
expenses.  The  pursuer  having  extracted  this  decree, 
gave  a  charge  upon  it,  when  tne  present  bill  of  sus- 
pension was  brought,  on  advising  which,  with  answers, 
Lord  Craigie  pronounced,  lOth  November  1831,  this 
interlocutor :— - 
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**  Haviiw  considered  this  bUl,  with  the  answers  and  proceed- 
ings^RefSses  the  bill,  finds  expenses  due,  of  which  appoints  an 
account  to  be  giren  in,  and  remits  the  same  to  the  auditor  to  tax, 
and  to  report — ^tote — In  this  case  the  suspender  must  be  iden- 
tified with  bis  porter  or  carrier,  who  ought,  before  ofiering  the 
parcel  of  cigars  to  the  respondent's  warehouse-keeper,  to  have 
mentioned  the  circumstance,  that  the  box  containing  the  cigars 
had  fttUen  from  the  cart  into  the  street,  whereby  it  fell  asunder, 
and  a  part  of  the  cigars  were  thrown  out  into  the  street.  ^  If 
this  had  been  done,  the  box  would  not  have  been  received  into 
the  respondentia  warehouse  without  a  careful  examination  of  the 
contents.  The  extent  of  the  deficiency  appears  to  be  as  well 
ascertained  as  could  be  done  in  the  circumstances  of  the  casa" 

The  suspender  having  reclaimed,  complained  that 
the  interlocutor  of  the  Lord  Ordinary,  refusing  the 
bill  of  suspension,  was  not  in  terms  of  the  7th  section 
of  the  Act  of  Sederunt,  11th  July  1828,  which  re- 
quires the  Lord  Ordinary  on  the  Bills,  when  advising 
aod  refusing  a  bill  of  suspension  of  a  judgment  of  an 
inferior  Court,  proceeding  on  a  proof,  to 

"  distinctly  specify  in  the  interlocutor  the  several  facts  material 
to  the  case  which  he  finds  to  be  established  by  the  proof,  and 
express  how  far  his  judgment  proceeds  on  the  matter  of  fact  so 
found,"  &c. 

It  tvas  answered,  that  the  note  attached  to  the  in* 
terlocntor  gave  all  the  necessary  inforftaation. 

Lord  PresiderU  observed,  that  the  note  was  no  part  of  the 
interlocutor. 

The  Court 

**  Recal  the  interlocutor  reclaimed  against  in  hoe  statu,  and 
remit  to  the  Lord  Ordinary  on  the  Bills,  to  advise  the  bill,  an- 
swers and  proceedings,  taking  into  his  consideration  the  provi- 
sion contained  in  the  7th  section  of  the  Act  of  Sederunt,  Uth 
July  182a" 

First  Division. — Lord  Ordinary,  Craigie — Act.  Russell. — 
JU.  —John   Nairn,  S.S.C,  and  W.  Waddell,  W.S., 

Agents. — D.  Clerk. 

2d  December  183 L 

No.  70.^ James  Sim,  Pursuer,  v.  Cuarlbs  Clark,  Defender. 

Agent  and  Client — Liability — Real  Burden — Circumstances  in 
which  an  agent  having  been  emptoj/ed  by  the  lender  of  a  sum  to 
he  secured  over  an  heritahfe  subject,  and  also  6y  the  borrowers, 
lo  attend  to  their  respective  interests,  in  preparing  the  necessary 
deedtt  but  toiihout  any  s)^cial  instructions  as  to  the  form  of  the 
security  ;  itnd  /taving  constituted  a  real  security  infivour  of  the 
eredilor,  but  neglected  to  insert  a  personal  obligation  on  the  bor^ 
rowers  f  or  n  power  of  sale  in  favour  of  the  lender — He  was  held 
tiable  for  the  loss  sustained  by  the  creditor,  from  the  want  of 
these  clauses. 

In  1811,  the  defender,  a  writer  in  Conpar-Angns, 
feoed  a  piece  of  ground  to  Thomas  Kidd  and  others, 
as  a  committee  of  management  for  an  Associate 
Burgher  Congregation.  A  church  was  built  on  it  the 
following  year,  but  no  regular  title  was  granted  till 
1815,  when  some  members  of  the  committee  applied 
for  a  disposition,  and  stated,  that  they  had  borrowed 
£200  from  the  pursuer  upon  the  property,  which  they 
wiihed  to  he  properly  secured.  The  defender,  in  order, 
as  he  alleged,  to  save  expense  to  the  parties,  instead 
of  feudally  vesting  the  conhnittee,  for  behoof  of  the 
congregation,  in  tne  subjectt,  ai\d  then  taking  an  heri- 
table bond  and  disposition  in  security  from  them,  in 
favour  of  the  pursuer,  for  the  amount  of  his  loan, 
merely  executed  a  feu-dispositipn  in  favour  of  the 
committee  of  management,  containing  the  following 
clause :— * 


• 

*<  And  as  we  have  been  accommodated  by  James  Sim,  farmer 
at  Wbiteley,  with  the  sum  of  iSiSOO  Sterling,  to  enable  us  to 
build  the  said  church,  it  Is  hereby  declared,  that  after  the  feu- 
duty  pajrahle.for  said  ground,  which  is  declared  a  prior  and 
preferable  burden,  the  said  sum,  and  the  legal  interest  from  the 
date  hereof,  and  which  shall  be  payable  to  the  said  James  Sim, 
his  heirs  and  assignees  (but  the  principal,  which  cannot  be  de- 
manded for  two  years  after  this  date),  shall  also  remain  a  real 
burden  aifecting  the  said  subjects,  and  as  such  is  appointed  to 
be  engrossed  in  the  infeftment  to  follow  hereon." 

The  burden  thus  constituted  was  also  inserted  in  the 
precept  of  sasine,  and  the  defender  was  employed  to  pass 
infeftment  on  it,  which  he  did,  returning  immediately 
thereafter  the  disposition  and  sasine  to  the  committee 
of  management,  in  whose  hands  it  remained.     The 
fpu -disposition  was  only  subscribed  by  the  defender 
himself,  and  contained  no  personal  obligation  on  the 
committee,  or  the  congregation    which  they  repre- 
sented, to  pay  up  the  pursuer's  loan,  nor  did  it  con- 
tain  a  power  of  sale  in  his  favour,  in  case  it  should 
not  be  paid.     After  using  the  church  for  sereral  years, 
the   said  Burgher   Congregation   joined  themselves 
to  another  congregation,  and  shut  up  and  deserted 
their  own  church ;  and  the  defender,  in  consequence  of 
their  failure  to  pay  the  feu-duties,  called  the  committee 
of  management  in  an  action  of  declarator  of  irritancy 
ob  non  solutum  canonem^  in  which  hp  obtained  decree 
agaiust  them  on  I2th  June  1828.     He  then  extracted 
the  decree,  and  employed  workmen   to   value  the 
church,  with  a  view  to  a  public  sale,  who  reported  it 
as  worth  £lOO.     The  defender  also  intimated  to  the 
pursuer  the  measures  he  proposed  to  take  for  dis- 
posing of  it,  but  received  for  answer  a  declinature  on 
the  pursuers  part,  of  all  interference  or  co-operation. 
The  pursuer  then  brought  the  present  action  against  the 
committee  of  management,  and,  alternatively,  against 
the  defender,  upon  the  narrative  that  the  pursuer  had 
employed  the  defender  to  prepare  the  necessary  deeds 
for  his  security,  and,  through  the  culpable  negligence 
or  ignorance  of  the  said  defender,  in  not  preparing 
proper  deeds,  containing  a  personal  obligation  on  the 
committee  of  management,   as   the    representatives 
of  the  congregation  at  large,  binding  the  whole  mem- 
bers thereof  for  the  payment  of  said  loan  and  interest, 
and  conveying  to  the  pursuer,  by  a  valid  deed  or  deeds, 
containing  all  tho  usual  and  necessary  clauses,  the 
piece  of  ground  and  chapel  or  meeting-house  them- 
selves in  security,  that  the  loss  and  damage  to  the 
pursuer  has  arisen,  and  the  said  defender  is  there- 
bv,  in  the  event  of  the  pursuer  not  making  good 
his  claim  from  the  said  committee  of  management,  in 
regard  of  their  non-liability  or  inability,  liable  and 
bound  to  indemnify  the  pursuer  Ibr  such  loss  and 
damage :  That  the  infeftment  was,  moreover,  invalid, 
the  granter  of  the  deed  having  officiated  as  notary. 
The  summons  concluded.  That  either  the  committee 
of  management,  or,  in  the  event  of  their  non-liability, 
the  defender,  should  be  ordained  to  repay  the  loan, 
arrears  of  interest,  expenses,  &c.    The  committee  of 
management  did  not  appear,  but  the  defender  ap- 
peared, and  maintained,  That  he  had  never  been  em- 
ployed by  the  pursuer:  That  he  had  obeyed  the  in- 
structions given  him  by  his  employers*  the  committee 
of  management :  That  if  he  had  not  received  special 
instructions  from  them  to  proceed  in  the  least  expen- 
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ftive  u'ay,  it  would  have  been  more  for  his  interest  to 
have  prepared  the  regular  deeds,  including  an  heritable 
bond  in  the  pursuer's  favour:  That  it  was  perfectly 
competent  for  him,  though  the  granter  of  the  deed,  to 
officiate  as  notary,  in  giving  infeftment  to  the  com- 
mittee. The  Lord  Ordinary,  on  advising  a  minute 
and  answers  by  the  parties,  issued  the  following  note, 
(14th  May  1830):— 

"  It  appears  to  the  Lord  Ordinary,  that  what  is  stated  in  the 
third  article  of  the  minute,  is  the  only  thing  relevant  to  support 
the  conclusion  against  the  respondent,  namely,  that  he  whs  in- 
atructed  to  secure  the  personal  retponnhiblif  of  the  congregation. 
The  preceding  articles  are  much  too  vague.  The  deeds  which 
might  be  necessary  to  secure  the  pursuer,  depended  on  the  value 
of  the  subject  as  burdened  with  the  feu*duty,  and  on  the  respon- 
sibility  of  the  committee.  If  the  subject  had  been  sufficiently 
valuable,  the  muking  the  debt  a  real  burden  upon  it  would  have 
been  an  effectual  security ;  and  if  the  committee,  who  were  the 
borrowers,  had  been  responsible  to  a  greater  amount  than  the 
debt,  it  would  have  been  quite  sufficient  to  have  their  personal 
security,  without  attempting  what  might  have  been  no  easy  mat- 
ter, to  get  a  personal  obligation  from  the  whole  members  of  a 
congregation.  But  it  is  no  part  of  a  writer's  professional  duty 
to  judge  of  values,  or  of  personal  responsibility,  and  the  pursuer 
may  have  been  just  as  good  a  judge  of  these  matters  as  a  man  of 
business.  But  the  debt  is  made  a  real  burden,  and  the  com- 
mittee have  allowed  a  decree  to  go  out  against  themselves  per- 
sonally." 

A  proof  being  allowed  to  the  parties,  Simpson, 
ene  of  the  committee  of  management,  deponed,  in 
reference  to  the  defender's  being  employed  by  the 
pursuer  to  attend  to  his  interests, 

<■  That  the  deponent  was  one  of  a  commitiee  appointed  to  em- 
ploy the  defender  t9  draw  out  the  necessary  papers,  but  he  does 
not  recollect  of  going  personally  to  the  defender :  1  bat  the  de- 
ponent  was  present  in  the  house  of  David  Ritchie,  vintner  in 
Coupar- Angus,  when  the  pursuer  paid  down  the  money,  and  the 
papers  were  laid  down  by  the  defender:  That  he  does  not  re> 
collect  the  exact  words  used  by  the  pursuer  at  the  time,  but  they 
were  to  this  import, — that  he  hoped  the  defender  would  or 
rather  had  taken  care  that  all  the  papers  were  right,  as  he  had 
BO  other  agent  in  the  business :  That  there  was  no  other  agent 
present  at  the  time,  and  the  deponent  is  not  aware  of  any  other 
agent  having  been  consulted." 

And  M<Lachlan,  another  member  of  committee,  de- 
poned, that  the  defender  was  employed  to  secure  the 
parties,  but  the  way  and  manner  was  left  to  himself. 

The  Lord  Ordinary,  11th  June  1831,  assoilzied  the 
defender,  with  expenses.  '1  he  pursuer  having  re- 
claimed— At  advising,  the  objection  to  the  validity  of 
the  infeftment,  from  the  granter  having  officiated  as 
notary,  was  stated,  but  not  insisted  in* 

Lord  Baigray  held  it  proved  that  the  defender  was  employed 
by  both  the  parties — by  the  committee  of  management  and  the 
pursuer.  The  borrower  and  lender  both  going  to  the  same 
agent,  and  consulting  no  other,  he  is  bound  to  act  for  the  inte- 
rests  of  both.  And  in  his  proceedings,  he  is  also  bound  to  act 
according  to  law  and  practice.  He  seems  here  to  have  followed 
neither.  When  we  lock  at  the  terms  of  the  clause  in  the  feu- 
disposition,  the  only  evident  of  the  creditor's  debt,  we  find  that 
an  extrinsic  deed  altogether,  either  a  bill  or  a  letter,  wm  neces- 
sary to  constitute  any  obligation  upon  the  debtors.  There  is 
no  obligation  upon  any  one  to  pay  up  the  loan.  Could  that 
have  been  the  intention  or  instruction  of  the  creditor  ?  There 
has  bcen.'in  short,  a  total  mistake  committed  by  the  defender.  If 
he  attended  at  all,  as  was  his  duty,  to  the  interests  of  the  pur- 
suer, he  was  bound  to  have  proceeded  in  the  regular  wa/,  by 
an  heritable  bond  and  disposition  in  security,  or,  at  least,  by  in- 
serting a  personal  obligation  upon  the  committee  of  management. 
They  bhould  have  subscribed  that  obligation ;  but  in  the  present 


case,  they  have  not  even  subscribed  the  feu-disposition,  in  which 
is  inserted  the  only  acknowledgment  for  the  loan.  Perhaps, 
the  error  may  have  arisen  here  from  a  desire  to  save  expense  to 
the  debtors,  but  that  is  no  sufficient  excuse  to  the  creditor.  The 
interlocutor  should  be  altered. 

Lord  Craigie  was  of  the  same  opinion.  To  save  expense  was 
no  sufficient  cause  or  excuse  for  an  agent  deviating  from  the  re- 
gular and  legal  mode  of  procedure,  into  an  extraordinary  and 
unsafe  course.  In  the  circumstances,  I  also  think  the  declara- 
tor of  irritancy  was  a  most  erroneous  and  unwarrantable  pro- 
ceeding,— and,  taking  the  whole  facts  into  view,  I  think  he  is 
liable  for  the  loss. 

Lord  GiUiet  had  formed  a  widely  different  opinion.     The 
Court  is  not  here  in  a  case  of  strict  law,  but  in  a  question 
of  damages  for  neglect  of  professional  duty,   and  the  decision 
will  neither  be  a  trifling  matter  to  the  defender  himself,  nor  as  a 
precedent  in  similar  cases.     Here  the  pursuer  (who,   I  believe, 
was  himself  a  member  of  the  congregation)  wishes  to  advance 
a  loan  upon  the  security  of  a  propei  ty  belonging  to  the  congre- 
gation.    The  defender  is  applied  to,  to  make  out  the  deeds.    Is 
it  to  be  held,  that  he  was  bound  to  make  the  borrower  person- 
ally liable,  whether  he  received   instructions  to  that   effect  or 
not  ?  The  heritable  security  is  admitted  to  be  good.     The  real 
burden  is  \*alidly  constituted  :   So  far,  then,  the  defender  acted 
with  perfect  accuracy.     But  it  is  said  he  was  bound,  in  addition, 
to  have  introduced  a  personal  obligation.     I  do  not  think  that  he 
was  so.     The  parties  wished  the  transaction  to  be  economically 
gone  about,  and  they  were  satisfied  at  the  time  with  the  real 
security,  nor  does  the  pursuer  even  now  allege  that  he  could  im- 
press payment  from  the  committee,  if  he  had  had  a  personal  obli- 
gation.     My  Lord  Craigie  has  said,  that  the  action  of  declarator 
was  a  wrong  step,  but  I  cannot   see  what  else  he  could  have 
done.     To  roe,  it  clearly  appears  that  he  was  not  employed  to 
effect  a  personal  security.     But  it  is  by  no  means  a  certain 
point  tlmt  there  is  not,  ex/acie  of  these  deeds,  in  connection 
with  the  acts  of  the  parties,  a  personal  obligation  also.    A.  con- 
veys to  B.  a  subject  by  a  disposition,  bearing  that  it  was  granted 
under  burden  of  a  sum  advanced  by  A.  to  B.,  and  payable  to 
A.  and  his  heirs.     B.  accepts,  takes  possession,  draws  the  rent 
for  1 4  years — Can  it  he  said,  that  there  is  no  personal  obliga- 
tion on  him  to  pay  the  loan,  although  there  may  not  be  a  power 
of  sale  in  favour  of  A?  Surely,  then,  the  acknowledgment  of  that 
loan  in  this  feu-disposition,  which  was  accepted,  and  acted  upon 
fur  so  many  years  by  this  committee,  is  tantamount  to  a  letter  of 
acknowledgment  from  the  committee,  which   would   have  been 
considered  a  personal  obligation.     On  the  whole,  I  am  not  for 
subjecting  the  defender  in  this  case ;  and  although  I  fear  I  may 
stand  alone,  T  think  the  case  so  important,  that  I  should  not  be 
justified  in  withholding  my  sentiments.     I  think  he  acted  with 
a  prudent  and  honourable  discretion,  to  save  unnecessary  ex- 
pense to  the  parties,  where  some  others  in  his  situation,  would 
have  preferred  what  your  Lordships  think  the  better  course,  and 
put  more  money  into  their  own  pockets. 

Lord  President  was  at  first  disposed  to  view  the  case  in 
the  same  light  as  Lord  Gillies,  but,  after  reading  the  proof,  he 
had  come  to  a  different  conclusion.  He  could  pay  no  attention 
to  the  plea  maintained  by  the  defender,  that  he  had  resorted  to 
this  inefficient  and  imperfect  mode  of  proc;edurc,  because  it  was 
the  cheapest :  That  was  neither  a  legitimate,  nor,  in  point  of 
fact,  a  correct  plea.  The  present  litigation  shewed  that  the  re- 
gular deeds,  indudhig  the  usual  bond  and  disposition  in  securi- 
ty,  would  have  been  the  least  expensive  in  the  end.  He  did 
not  think  that  a  letter  of  acknowledgment  would  have  been  suf- 
ficient.  A  bill  would  have  been  better,  as  summary  diligence 
might  have  followed  on  it,  and  enabled  the  pursuer  to  recover, 
before  the  circumstances  of  his  debtors  were  impaired.  But 
his  opinion  was  principally  rested  upon  the  evidence  of  Simpson. 
When  the  defender  was  informed  by  the  pursuer  that  be  was 
the  only  agent  consulted,  he  was  bound  to  have  put  the  pursuer 
on  his  guard. 

The  Court  pronounced  this  interlocutor  :— 

«  Alter  the  interioeutor  reclaimed  against ;  repel  the  defences 
for  Charles  Clark  ;  decern  against  him,  conform  to  the  condu. 
sioiis  of  the  summons,  but  find  that  he  is  entitled,  on  payment 
to  the  pursuer,  to  |a  assignation  of  the  debt,  »o  as  that  be  may 
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<'pcrate  bis  relief  against  the  feuars ;  Find  the  defender  liable  in 
'be  pursuer*8  expenses/*  &c. 

First  Division.— Lord  Ordinary,  Newton. — Jet,  Dean  of 
Faculty  (Hope),  Sandford.—- rf//.  Keay,  A.  Murray.  — A. 
Shepherd,  &  J.  Ferguson,  W.S.,  Agents — D.  Clerk. 


HOUSE  OF  LORDS. 

fSpeeehet  taken  from  Mr  Gumey*s  Short-Hand  N6te$,J 

13th  October  1831. 

No.  77 W.  Paul  (Ingi.is'  T&usteb),  and  Miss  Buciian, 

ji/tpeUantM,  v,  James  Habpeb,  Retixmdent, 

Tefttament— 'Legacy — Writ— -^  perum  having  executed  a  last  will, 
vherein  the  residue  was  lefl  to  the  exeoutor,  after  paying  "  such 
hequesU  as  I  might  inslrt$ct  him  tO  pay,  in  a  letter  signed  by  mt 
of  this  Hate,  to  the  several  person*  therein  named  g**  and  the  teS' 
tatrix  having  died  two  days  iherenfter,  leaving  a  letter  ofinstruc- 
tioMS,  bearing  to  be  signed  by  her,  but  neither  holograph  nor 
tested,  and  which  letter,  it  was  offered  to  be  proved,  was  signed  by 
the  testatrix  of  the  same  date  with  the  wiU ,  and  the  Court  ofSes» 
sion  having  refused  a  proof,  and  to  sustain  the  legacies^-^Case  re- 
miUed  to  be  sent  to  a  Jury,  to  consider  whether  fuU  effect  should 
not  be  given  to  the  letter  as  part  of  the  wilL 

On  15th  Jane  1826,  Mrs  Matheson  exeented  a  set- 
tlement in  fayoiir  of  the  respondent,  in  these  terms  : — 

**  I,  Mrs  Margaret  Mathesoii,  &c.,  hereby  declare  my  inten- 
tions  respecting  the  diitposal  of  my  moveable  estate,  in  case  of 
my  death :  First,  1  appoint  my  cousin,  James  Harper,  Esq.  of 
Momingfield,  near  Aberdeen,  to  be  my  sole  and  only  execiftor 
and  intromitter  with  my  means  and  estate,  wherever  situated, 
which  may  belong  to  me  at  the  time  of  my  death,  subject  always 
to  the  payment  of  my  lawful  debts  of  every  kind  whatever  which 
may  be  dae  by  me,  and  subject  also  to  the  payment  of  such  be- 
quests as  I  may  instruct  him  to  pay  in  a  letter  signed  by  me  of 
this  date,  to  the  several  persons  therein  named  ;  which  bequests 
or  legacies  I  expressly  will  and  declare,  are  a  real  and  efficient 
burden  upon  my  executry  funds :  Second,  I  declare  that  after 
these  several  persons  therein,  named  have  been  paid  and  dis- 
rhai^ged  their  several  legaciea,  the  who)e  residue  shall  belong  ex- 
clusively to  the  said  James  Harper." 

Tiie  testatrix  died  two  days  after  tlie  date  of  tlie 
deed.  The  will  was  found  m  her  respositories.  en- 
closed in  a  letter  addressed  to  Mr  Harper,  and  bear- 
ing to  be  signed  by  Mn  Matheson,  but  neither  holo- 
graph nor  tested.    The  letter  was  in  these  term^: 

"  Dfab  Cousin, — Referring  to  my  testament  of  this  date, 
whereby  you  are  named  and  appointed  my  sole  and  only  execu- 
tor, under  burden  of  paying  ray  just  debts,  and  the  following 
K-gacies,  which  I  desire  and  require  you  to  pay  within  three 
months  after  my  death,**  &c.  *<  First,  to  William  Inglis,  Esq. 
W.S.,  or  his  heirs,  JtMOOO.**  <*  Third,  to  Miss  Buchan,  my 
cousin,  XOOO.*' 

Mr  Inglis  and  Miss  Harper  raised  separate  actions 
for  payment  of  their  legacies ;  and  they  averred,  in  ad- 
dition to  what  is  above  stated,  that  the  letter  was 
written  by  the  agent  who  wrote  the  will ;  that  it  was 
signed  by  Mrs  Matheson.  at  the  same  time  as  the  will, 
and  in  presence  of  the  testamentary  witnesses  to  the 
wii\j  The  respondent  pleaded,  Tluit  as  the  letter  was 
not  probative,  it  could  not  be  received  as  evidence  of 
the  will  of  the  deceased,  and  that  the  defect  conld  not 
be  supplied  by  parole  evidence*  The  Lord  Ordinary 
found,  that  *'  th^  offer  of  proof  contained  in  the  conde- 
scendence is  not  relevant,  in  order  to  supply  the  want 
of  the  statutory  solemnities  of  wills,**  and  assoilzied  the 
respondent.  And  on  a  reclaiming  petition,  the  Court 
adhered.     The  pursuers  then  appealed. 


[27th  July  1831.] 

Lord  Wynford. — My  liords,  when  your  Lordships  perceive 
that  the  Judges  in  the  Court  below,  whose  minds  are  con- 
stantly engaged  in  the  consideration  of  Scotch  law,  differed  in 
opinion  upon  this  case,  your  Lordships  will  not  expect  that  I 
should  be  immediately  prepared  to  deliver  a  satisfactory  opinion 
upon  that  on  which  they  have  doubted.  My  Iiords,  this  is  a 
case,  certainly,  also  in  itself  of  some  importance,  and,  perhaps, 
in  its  consequences,  may  be  of  great  importance.  The  point 
will  ultimately  come,  in  the  first  instance,  to  this — ^whether  or 
not,  though  an  instrument  cannot  stand  as  a  probative  will — as 
a  will  per  se~-\i  can  receive  that  kind  of  support  from  another 
instrument  which  is  dulv  executed,  to  give  it  the  effect  intended 
on  the  part  of  the  appellants.  My  Lords,  as  the  decision  on  a 
question  of  this  sort  may  tend  to  die  establishment  of  principles 
of  great  importance  in  other  cases,  and  it  is  fit  also  to  look  into 
those  decisions  to  which  we  have  been  referred  on  Scotch  law, 
I  should  move  your  Lordships  that  the  further  consideration  of 
this  case  be  adjourned  until  this  day  se'ennight. 

Earl  of  Eldon, — My  Lords,  the  nature  and  importance  of 
the  case,  as  well  as  the  fact  of  the  difference  of  opinion  among 
the  Judges  in  the  Court  below,  makes  it,  in  my  judgment,  ex- 
tremely fit  that  we  should  concur  in  the  motion  which  has  been 
submitted  to  your  Lordships,  that  this  judgment  should  be  post- 
poned till  this  day  week.  One  or  two  circumstances  I  will 
just  mention,  for  the  purpose  of  throwing  them  out  of  the  case. 
In  the  first  place,  some  suspicion  of  fraud  has  been  stated  at 
the  Bar,  with  respect  to  the  conduct  of  one  of  those  persons, 
who  is  mentioned  iji  the  second  paper  as  a  legatee.  1  throw 
that  entirely  out  of  the  question  ;  because,  unless  I  mistake  tl»e 
nature  of  the  proceedings,  no  such  question  can  be  said  fairly 
to  be  before  us  ;— -it  is  not  properly  brought  before  us.  With 
respect  to  another  question,  my  Lords — I  mean,  what  is  the 
effect  of  this  ])aper  with  respect  to  the  executors  taking  the 
whole  of  those  sums  which  are  called  l^;acies  and  bequests  ? 
It  does  not  appear  to  me  that  we  can  now  decide  what  the 
effect  is  of  making  a  person  sole  executor  and  intromitter, 
where  there  is  afterwards  an  express  bequest  to  that  sole 
executor  and  intromitter,  of  so  much  of  the  property,  as  he 
is  required  to  pay  in  discharge  other  sums  intended  to  be  given. 
That,  I  thiuk,  is  not  a  question  at  present  before  us,  according 
to  the  form  in  which  we  have  this  case  before  us.  That  may, 
hereafter,  be  a  question  to  be  decided  between  parties  not  now 
before  us.  All  that  I  wi^h  to  state  upon  those  two  questions 
is,  that  I  can  at  present  give  no  opinion  upon  either  of  them, 
nor  shall  I  be  able  to  give  an  opinion  upon  either  of  them  upon 
this  day  se*ennighL  The  question,  whether  this  paper,  by  rea- 
son of  the  reference  to  it,  is  a  paper  which  can,  or  cannot  be 
claimed  upon  by  these  legatees,  is  a  question  on  which  I  shall 
be  ab'.e  fully  to  give  my  opinion  on  the  day  mentioned  by  the 
noble  and  learned  l^ord. 

[idth  October  1831.] 

Jsiird  Wynfor.L — My  Lords,  in  this  case  there  is  an  appeal 
from  the  decision  of  the  Court  of  Session  in  Scothind.  The 
argument  in  the  case  was  heard  by  a  noble  and  learned  friend 
of-  mine,  who  for  so  many  years  presided  in  this  House,  to- 
gether with  myself  and  other  noble  Lords,  and  I  have  the  pleasure 
of  stating  to  your  Lordships,  that  I  have  the  authority  of  my 
noble  and  learned  friend  to  state,  that  he  concurs  with  me  in  the 
judgment  which  I  am  about  to  recommend  to  your  Lordships  to 
give.  My  Lords,  the  facts  of  the  case,  so  far  as  it  is  necej»sary  to 
refer  to  them,  are  these :  The  deceased  Mrs  Matheson  made  a 
will,  which  is  in  these  words, — **  First,  I  appoint  my  cousin, 
James  Harper,  Esq.  of  Momingfield,  near  Aberdeen,  to  be  my 
sole  and  only  executor  and  intromitter  with  my  means  and 
estate,  wherever  situated,  which  may  belong  to  me  at  the  time  of 
my  death,  subject  always  to  the  imvment  of  my  just  and  lawful 
debts  of  every  kind  whatever,  which  may  be  due  bv  me,  and  sul»- 
ject  also  to  the  payment  of  such  bequests  as  I  may  instruct  him  to 
pay,  in  a  letter  signed  by  me  of  this  date,  to  the  several  persona 
therein  named ;  which  oequests  or  legacies  I  expressly  will  and 
declare  are  a  real  and  effectual  burden  upon  my  executry  funds. 
Second,  I  declare,  that  after  these  several  persons,  therein  named, 
have  been  paid  and  discharged  their  several  legacies,  the  whole 
produce  shall  belong  exclusively,  to  the  said  James  Harper." 
1    Your  Lordships  will  therefore  perceive,  that  James  Harper  is 
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to  take,  subject  to  the  payment  of  the  legacies  set  down  in  a 
paper  annexed  to  this  will.  My  Lords,  according  to  the  deci- 
sion in  the  Court  below,  James  Harper  is  permitted  to  take 
the  whole,  without  paying  any  part  of  those  legadea — the  Court 
below  being  of  opinion  that  the  paper  which  directs  the  payment 
of  those  legacies  was  not  a  probative  paper.  Now,  if  the 
learned  Ju^es  came  to  that  decision,  it  appears  to  me  they 
should  have  said,  this  was  an  imperfect  will,  and  that  this  per- 
son died  intestate ;  but  they  have  given  the  whole  to  James  Har- 
per, without  requiring  James  Harper  to  comply  vnth  the  condi- 
tion on  which  he  was  to  take  it — ^namely,  to  pay  the  legacies  in 
question ;  which  legacies,  so  specified,  are  not  inconsiderable  in 
point  of  amount,  but,  probably,  form  the  greatest  part  of  the 
property  which  this  person  died  possessed  of.  My  Lords,  on 
the  part  of  the  appellants,  they  referred  to  a  paper,  and  offered 
to  prove  that  it  was  executed  m  the  presence  of  the  testatrix, 
at  the  same  time  with  the  will,  and  that  it  was  deposited  in  the 
same  chest  which  contained  the  will,  and  was  found  there  at  the 
time  of  her  decease.  Notwithstanding  these  circumstances,  the 
Court  of  Session  were  of  opinion,  that  this  paper  could  not  be 
received  to  proof,  and  that  Mr  Harper  was  entitled  to  take  the 
whole  of  this  property^  Now,  my  Lords,  on  principle,  it  will 
occur  to  your  Lordships  in  a  moment,  that  this  decision  is  not 
consistent  with  justice ;  however,  that  may  be,  if  the  Scotch  law 
required  that.it  should  prevail,  I  should  advise  vour  Lordships 
to  adhere  to  it,  and  not  to  break  in  on  any  principle  established 
by  that  law,  for  the  purpose  of  getting  at  what  may  be  conceived 
to  be  the  justice  of  the  case ;  but  your  Lordships  will  find  there 
are  only  three  decisions  which  bear  upon  this  case — one  of  them 
in  favour  of  the  judgment  of  the  Court  below,  the  other  two  against 
it  I  have  also  to  state  to  your  Lordships,  that  that  occurred 
here,  which  I  am  sorry  to  say  occurs  on  most  occasions,  that 
this  was  not  an  unanimous  decision  of  the  Court  of  Session  ; 
but  one  of  the  most  learned  Judges  of  that  Court  entertained 
precisely  the  same  opinions  which  I  am  now  expressing  to  vour 
Lordships.  The  balance  of  authorities,  therefore,  witnout 
troubling  your  Lordships  by  particularly  stating  the  cases,  is 
clearly  against  the  decision  or  the  Court  below,  and  there  is 
a  material  distinction  between  the  case  on  which  the  majority 
of  the  Judges  relied,  and  the  present  case ;  for  in  the  case  on 
which  those  learned  Judges  relied,  there  are  several  legacies  in 
the  list  which  were  formally  given,  therefore  it  was  impossible 
to  say  that  the  testator  intended  to  give  them  also  by  that  paper ; 
but  in  the  present  case,  those  legacies  are  not  given,  except  as- 
they  are  specified  in  this  paper — and  that  brings  me  to  the  ques- 
tion, upon  which  I  will  not  trouble  your  Lordships  at  anv 
*  length,  whether  any  person  has  a  right  to  say,  I  will  take  all 
which  is  given  to  me  by  thl^  will,  but  I  will  disregard  the  paper 
signed  by  the  testatrix,  notwithstanding  she  has  declared  that  ner 
property  shall  go,  according  to  the  letter  of  even  date,  with  her 
will — and  which  letter  was  found  in  her  chest  ?  It  appears  to 
roe  that  the  letter  written  by  this  lady  to  her  executor,  is  dis- 
tinctly  referred  to  by  the  will,  and  is  a  probative  paper.  I  will 
not  trouble  your  Lordships  further  upon  this  occasion  ;  but  my 
poor  opinion  being  fortified  by  the  great  authority  to  which  I 
have  alluded,  I  would  propose  to  remit  the  cause.  I  do  not  ask 
your  Lordships  finally  to  reverse  this  judgment.  If  I  did,  I 
should  probably  feel  it  to  be  proper  to  take  more  time  than  I 
have,  to  state  the  grounds  of  my  cqiinion.  I  never  yet  recommend- 
ed your  Lordships  to  overturn  anv  decision  of  the  Court  be- 
low, without  considering  the  case  tor  at  least  a  week,  and  with- 
out consulting  every  noble  Lord  whom  I  conceived  to  be  at  all 
likely  to  assist  me  in  coming  to  a  right  determination ; — all  I 
recommend  to  your  Lordships  to  do  upon  the  present  occasion, 
is,  to  send  this  case  down  to  be  tried  by  a  Jurv,  in  order  that 
they  may  ascertain  the  facts.  Probably,  when  tne  case  comes  to 
be  submitted  to  a  Jury,  that  Jury  may  think,  with  respect  to 
some  of  these  legacies,  that  effect  ought  not  to  be  given  to  the 
paper ;  but  that  is  not  the  case,  with  respect  to  the  putv  whose 
ease  is  now  under  your  Lordships*  consideration.  The  only 
doubt  is,  whether  the  circnmstances  would  not  justify  the  re- 
eommending  to  jovlt  Lordships  finally  to  decide  the  case,  as  the 
appellant,  referring  to  certain  evidence,  in  which  it  is  stated  that 
this  paper  vna  found  wrapped  up  with  the  will,  and  that  the 
party  was  perfectly  cognizant  of  the  contents  of  it;»4m  I  recom- 


mend to  your  Lordships,  however,  is,  that  it  should  be  referred 
to  a  Jury,  to  consider,  vnder  the  circumstances  of  the  case, 
whether  full  effect  ought  not  to  be  given  to  the  paper,  as  a  pro- 
bative paper,  and  if  probative,  as  in  effect  constituting  part  of 
her  will.  It  is  not  necessary  at  present,  however,  to  enter  into 
the  question,  what  should  be  the  effect  of  that  finding.  I  will 
beg  to  move  your  Lordships,  that  the  question,  whether  this  is 
the  paper  referred  to  by  the  deceased,  and  intended  by  her  to 
be  considered  as  part  of  her  will  ?  be  sent  down  to  be  tried  by  a 
Jury. 

Ordered  accordingly. 

Appellants*  Authorities. — Cuninghame,  17th  January  1758. 
Gibson,  20th  June  1786.  Lord  Eldon  in  Kerr  v,  Waucbope, 
1  Bligh,  1,  p.  21.  Kerr,  1st  January  1708.  Pennyciiick,  1709. 
Wharrie,  16th  July  1760.  Polkwk,  27th  February  1777. 
Norvel,  22d  June  1763.  Panton,  22d  June  1824.  KeUler, 
15th  December  1824. 

Respondent's  Authority.-.«Dundas  o.  Lowis,  13th  May  1807. 

Second  Division. — Lord  Medwyn. 

15ih  October  1831. 

No.  7& — Sib  Samubl  ^TrauNG.  &c.  (J.  Mackekzic*8  Trcs- 
TESs),  AppeUantM^  v.  Mas  Marion  Kblly,  &c.  ( A.  Macken- 
zie's DiSPONEEs),  Retpondenlt, — Bt  4  CQWtm, 

PartnershipL— Principal  and  Agent— Interest— Mandate-^Deed 
— Narrative  of — ThrteMeparale  cofUracishaoing  betnenUred  uUq 
bif  coparinert  in  the  course  of  Jive  years — Held,  that  the  last  coniraci 
was  to  be  explained  by  Ihejtrst^thal  one  of  the  partners  was  ett- 
titled  to  a  share  ofprojUs  against  his  copartners,  personally,  and  noi 
only  out  of  the  reversion  of  the  Company  estate'-^hat  he  was  not 
liable  in  loss  in  a  question  with  his  eoparlners-^lhat  a  settlement 
wot  to  take  plaee,  according  to  certain  doqueted  balance-sheets— » 
accumulation  of  interest  at  the  date  of  the  action  and  tf  the  de» 
cree,  not  allowed,  in  respect  oftaon,  and  an  agreement  by  man* 
datories  not  binding,  being  ultm  vires— '06jmw«f,  that  a  recital  in 
a  deed  is  not  operative,  unlest/or  the  purpose  of  explaining  what 
is  doub/Jul, 

Sharp  and  Mackenzie  were  extensive  merchanto  in 
Glasffow,  and  had  different  establish menCa  abroad. 
The  Dusiness  at  home  was  oondacted  principally  by 
Alexander  Mackenzie;  and,  to  stimulate  his  exer* 
tions,  they  agreed  to  allow  him  a  small  share  of  the 
profits  of  their  trade.  On  9th  September  1794,  a 
contract  of  copartnery  was  entered  into,  whereby  it 
was  declared,  that  Alexander  Mackenzie  was  to  re* 
ceive  one-foarteentb  share  of  the  profits,  besides  a 
salary  of  £100  yearly; — and  by  another  contract, 
datea  27th  Norember  1798,  his  share  was  raised  to 
one-eighth.  Sharp  and  Mackenzie's  afiairs  became 
embarrassed,  and  their  estates  were  sequestrated  8ih 
November  1799.  A  great  deal  of  their  property  was 
situated  in  America,  and  Alexander  Mackenzie  was 
prevailed  upon  to  go  out  to  take  the  management  of 
the  a£Bairs  there.  As  an  induoement  to  undertake 
this  duty,  an  agreement  was  entered  into,  6th  Deoem- 
ber  1799,  by  Sharp  and  Madcenzie,  whereby  they 
bound  themselves  to  make  payment  to  Alexander 
Mackenzie»  and  his  heirs,  of  his  yearly  salary  of  £100, 
together  with  a  share  of  the  free  profits  of  the  trade, 
as  the  same  should  appear  from  the  yearly  balances 
to  be  made  out  since  1st  September  1794,  with  inter- 
est from  the  date  of  such  balances,  and  that  so  soon 
as  they  were  in  possession  of  fnnds  or  property  to 
enable  them  to  do  so,  in  whole  or  in  part*  Before 
leaving  this  country,  Alexander  Maekenaie  granted 
a  factory  and  commission  to  William  Leckie,  Ac  for 
the  purpose  of  carrying  into  effect  this  obligation. 
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While  Alexander  Mackensie  was  in  America,  se- 
veral instalments  were  paid  iQ  the  creditors,  amoant- 
in^  in  all  to  14s.  per  poand  on  the  amoant  of  their 
debts.  In  the  year  IBOl,  John  Mackenvte,  the  prin- 
cipal partner,  in  order  to  pat  an  end  to  the  seqaes- 
tration,  and  to  have  the  affairs  of  the  Company  speedily 
wound  qp,  proposed  to  the  creditors  to  pay  the  re- 
maining mstalment  of  6s.  out  of  his  own  funds,  in  full 
of  the  principal  of  their  debt,  on  condition  of  their 
relinquishing  all  claims  for  interest.  This  was  agreed 
to ;  but  before  proceeding  to  carry  this  proposal  into 
effect,  John  Mackenzie  applied  to  the  attornies  of 
Alexander,  to  restrict  his  claim  to  the  reversion  of 
the  Company  estate,  and  to  relinquish  all  claim  for 
interest  upon  his  share  of  the  profits,  in  respect  of  the 
obligation  which  John  Mackenzie  bad  come  under  to 
the  creditors.  The  attornies  having  considered  the 
proposition  reasonable,  and  the  arrangement  advan- 
tageous for  their  constituent,  a  deed  of  agreement, 
25th  September  1801,  was  entered  into,  whereby  it 
was  agreed  to  restrict  Alexander  Mackenzie's  claim 
in  manner  before-mentioned — that  the  books  should 
be  balanced  by  John  Mackenzie  at  1st  July  1804  ; — 
that  Alexander's  claim  for  interest  shoula  be  relin- 
quished— and  that  bis  share  of  the  funds  should  be 
paid  to  him  by  bills  at  six,  nine,  and  twelve  months, 
from  the  above  period.  On  the  same  daV)  John  Mac- 
kenzie, wrote  to  Alexander,  who  was  tnen  in  Ame- 
rica, referring  to  the  proposed  arrangement  for  recal 
of  the  sequestration,  but  without  mentioning  any  thing 
about  the  deed  which  had  been  executed^  and  adding, 

*'  I  would  •ripolate  for  you  if  your  daims  are  preferable,  and  it 
would  M»  turn  out  that,  after  wmding  up  the  buuDeas,  do  more 
than  jour  amount  is  saved,  that  the  same  be  equally  divided  be- 
twixt you  and  I,  unless  it  shall  appear  I  have  fully  as  much  as 
you ;  but  this  I  will  not  Bsk  if  there  be  a  sum  left  for  me  equal 
to  what  you  are  entitled  to.  You  may  at  first  view  think  this 
as  eHcroaehinf  on  you ;  a  moment's  reflection  will  point  out  bow 
great  a  gainer  yoa  beoome  by  our  snatching,  with  much  labour 
and  difficulty,  the  effects  from  under  a  destructive  sequestration, 
by  which  not  only  jC  15,000  pf  interest  will  be  saved  to  the  es- 
tate, but  also  a  larger  sum  in  commission,  besides  all  the  load  of 
charges  nattiral  to  a  sequestration.  To  wind  up  such  an  estate 
as  our's,  if  continued  under  a  ruinous  sequestration,  your  expec- 
tations and  mine  of  a  snrplus  would  certainly  be  blasted ;  for 
not  only  every  ahiUingof  interest  would  be  ohArged  us,  but  also 
a  full  commission  to  the  last  moiety  paid,  as  well  as  other  heavy 
charges  incurred.  It  is  certainly,  uien,  your  interest  to  go  into 
my  views  to  save  your  own  property..  Indeed,  it  is  the  opinion 
of  Mr  A  Graham  (the  trustee),  Messrs  Strang,  Leekte  and 
Matbie  (the  attornies) ;  but  as  I  will  on  no  account  undertake 
such  a  burden,  ualeas  you  Iwe  of  my  mindt  I  must  have  it  imme* 
diately  under  your  own  hand  s  and  unless  you  write  several  co- 
pies by  different  oonveyancea,  your  letter  may  be  too  Ute,  and 
the  day  appointed  upon  which  1  am  to  give  in  my  determination 
past,  and  our  affairs  continue  irrevocablv  under  sequestration  ; 
bat  there  is  such  a  fairness  in  the  proposition,  that  I  think  you 
wiU  ccftaialy  agree.  I  wait,  therefore,  with  Impatience  for  jroor 
reply." 

Alexander  Mackentle  retnraed  an  answer  to  the 
letter  on  4th  December  1801,  in  wbieh  he  obserred  : 

**  As  to  the  request  you  make  of  m^  agreeing  to  give  up  one 
balf  of  my  property  In  your  favour,  is  what  I  cannot  imagine 
you  to  be  serious  in.  I  suppose  that  you  have  not  forgot,  that, 
by  our  oootmet  of  eopartnenhip,  I  had  the  ftiU  right  to  draw 
out  of  the  CQ«BpBQjy*s  funde  my  proportton  of  ptonts  yearly, 
and  to  have  foUow^d  the  example  that  was  set  before  o^e,  se- 
cured the  same  to  my  family ;  and  If  this  had  been  done,  would 


you  ever  have  thought  of  asking  me  for  any  part  thereof." — 
"  As  to  what  you  say  of  Mr  Gj^am  and  the  other  gentlemen 
being  of  the  same  opinion  with  yourself,  however  far  this  may  be 
the  case,  or  for  as  much  as  I  would  revere  the  counsel  of  these 
gentlemen,  you  must  excuse  me,  in  the  present  instance,  fur  re« 
serving  to  myself  the  power  of  thinking  and  acting  as  appears 
to  me  to  be  proper.  I  will  come  under  no  promise  nor  engage- 
ment in  my  present  situation,  but  will  most  heartily  join  you  in 
realising  as  much  as  possible  of  our  late  concerns,  and  an  speedl- 
Iv,  too,  as  the  nature  of  the  business  will  permit ;  and  that  upon 
the  same  terms  which  I  agreed  with  you  and  the  gentlemen  {u 
management  of  the  business  before  I  left  home." 

The  same  sentimenta  were  communicated  in  a  let- 
ter which  Alexander  Mackenzie  wrote  to  Mr  Graham 
on  13th  June  1802: — 

^  «  Mr  William  Leckie  has  written  to  me,  that,  at  the  solicita- 
tion of  Mr  John  Mackenzie,  he  and  the  other  attorneys  had 
signed  a  deed  on  my  account  to  pve  up  interest  I  confess  that 
I  do  not  exactly  know  the  meaning  of  this  deed,  but  1  know  that 
these  gentlemen  bad  no  power  from  me  to  reatrict  my  claim 
upon  my  former  partners,  nor  will  I  ever  agree  to  any  thing  of 
the  kind.** 

'  Notwithstanding  of  Alexander's  refusal  to  accede 
to  the  terms  proposed,  John  Mackenzie  carried  through 
the  arrangement  with  the  creditors,  and  on  1 1th  March 
1802,  the  sequestration  was  recalled.  Shortly  after 
this,  Alexanoer  Mackenzie  died  on  his  way  home  from 
America,  having  previously  executed  a  trust-deed  and 
settlement,  whereby  Mr  Leckie  and  his  other  attor- 
nies in  this  country  were  appointed  his  trnstees,  along 
with  other  persons  therein  named.  In  1810,  the 
trustees  raised  an  action  before  the  Magistrates  of 
Glasgow  against  Sharp  and  Mackenzie,  for  payment 
of  £10,000,  or  such  other  sura,  as  the  amount  due  for 
Alexander  Mackenzie's  yearly  salary,  and  annual 
share  of  the  profits  of  the  business.  The  trustees  .of 
John  Mackenzie  raised  a  counter  action  before  the 
Court  of  Session,  for  relief  of  Alexander  Mackenzie's 
share  of  the  loss  sustained  in  the  Company's  transac* 
tions,  and  for  payment  of  £lOOO  uplifted  by  him  in 
America.  The  original  action  was  advocated  to  the 
Court  of  Session,  and  conjoined  with  the  action  of 
relief.  After  a  variety  of  procedure.  Lord  Bannatyne, 
Ordinary,  reported  both  actions  to  the  Court,  who^ 
2d  February  182 !»  pronounced  an  interlocutor  find- 
ing* 

'<  That  the  daim  made  for  the  trustees  of  the  late  Alexander 
Mackensie  is  well  founded,"  and  remitting  **  to  the  Lord  Ordi« 
nary  to  ascertain  the  balance  due  to  the  said  trustees,  and  to  de- 
cern for  payment  of  the  same ;  also  to  bear  counsel  for  the  par- 
ties as  to  the  demand  for  a  decree  for  an  interim-payment  to  ac- 
count of  such  balance ;  and  in  the  ordinary  action  at  the  instance 
of  John  Mackenzie  against  Alexander  Mackensie'a  trustees,  aa* 
soilzie  the  said  trustees  from  the  conclusions  of  the  same,  and 
decern :  Find  the  trustees  of  the  said  Alexander  Mackenzie  en- 
titled to  their  expenses  hitherto  incurred  in  the  said  conjoined 
processes.*' 

On  llth  July  1821,  this  judgment  was  adhered  to* 
Thereafter,  a  remit  was  made  to  Mr  Brown,  aoconni- 
ant,  to  examine  the  books  and  accounts  of  the  com- 
panies,  and  to  report.  A  report  was  lodged.  Both 
parties  objected.  The  appellants  pleaded.  That  under 
the  contracts  of  1794  ancl  1798,  there  was  no  exemp- 
tion of  Alexander  Mackenaie  from  liability  for  loss : 
That,  at  all  events,  he  was  to  be  relieved  onlv  from 
loss  of  capital :  That,  by  the  deed  of  1799,  ho  had  no 
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claim  against  the  parties  personally :  That  there  being 
no  reversion  of  the  company's  estate,  his  representa- 
tives could  draw  nothing,  and  that  a  sum  drawn  from 
the  concern  of  John  and  Alexander  Mackenzie  should 
not  be  considered  as  a  separate  fund.  The  respondents 
pleaded — L  The  report  was  erroneous,  because  it  bore 
that  the  doqueted  balance-sheets  for  the  year  1795, 
1796,  1797,  and  1798,  were  not  intended  or  fitted  to 
ascertain  the  precise  sums  due  to  Alexander  Macken- 
sie,  whereas  it  was  clear  that  those  balance-sheets 
were  so  fitted  and  intended,  and  were  and  could  have 
been  doqueted  for  no  other  purpose  than  to  fix  the 
precise  sums. — IL  That  there  was  error,  because  it 
was  reported  that  the  estimated  amount  of  a  share  of 
certain  alleged  losses  appearing  as  funds  for  1798 
ought  to  be  deducted,  whereas  there  ought  to  be  no 
such  deduction,  because  there  had  previously  been 
made  specially  all  deductions  applicable. — III.  There 
was  error,  because  that,  while  the  report  bore  that  it 
would  be  equitable  to  allow  an  accumulation  of  in- 
terests as  at  8th  October  1810,  the  date  of  the  action, 
to  2d  February  1821,  the  date  of  the  decree,  there 
ought  to  be  no  such  allowance  by  reason  of  al- 
leged mora  on  the  part  of  the  pursuers,  whereas  it 
was  established  that  there  had  been  no  mora. — IV. 
There  was  error,  because  it  was  reported,  without 
evidence,  that  there  ought  to  be  deducted  certain  pay- 
ments alleged  to  have  been  made  to  Alexander  Mac- 
kenzie in  1799.  Cases  were  ordered,  and  after  some 
other  proceedings,  the  Lord  Ordinary,  on  25th  May 
1830,  pronounced  this  interlocutor : — 

•*  Having  heard  parties*  procurators,  approves  of  the  account- 
ant's report,  and  decerns  and  ordains  the  defenders,  conjunctly 
and  severally,  viz.  John  Mackenzie's  trustees  qua  trustees,  and 
the  trustees  or  representatives  of  Robert  Sharp,  to  make  pay- 
ment to  the  pursuers,  Mrs  Marion  Kellyor  Mackenzie,  relict  of 
the  deceased  Alexander  Mackenzie,  merchant  in  Glasgow,  Wil. 
liam  Leckie,  merchant  in  Glai^ow,  and  ficnjamin  Mathie, 
writer  there,  as  surviving  trust-disponees  of  the  said  Alexander 
Mackenzie,  of  the  sum  of  ^£4685,  2.  24,  Sterling,  and  the  legal 
interest  of  £1957,  12.  9^  thereof,  from  Martinmas  1828,  till 
payment,  and  allows  this  decreet  to  go  out  and  be  extracted  ad 
interim :  Finds  expenses  due  to  neither  party,  since  February 
1821 ;  and  quoad  uUra,  remits  to  Mr  James  Brown,  accountant, 
to  examine  the  books  and  accounts  of  Andrew  Duncan  and 
Company,  with  power  to  call  therefor ;  and  for  all  documents 
and  explanations  which  he  may  deem  necessary,  and  to  report  a 
state  of  the  accounting  with  reference  thereto. ** 

The  appellants  reclaimed,  praying  for  absolvitor,  or 
at  least  that  it  should  be  found  premature  to  pro- 
nounce decree  for  any  sum,  until  the  investigation  of 
tlie  affairs  of  Andrew  Duncan  and  Co.  should  be 
brought  to  a  conclusion. 

**  The  Lords  (3d  July  1890,)  having  advised  this  note,  and 
heard  the  counsel  for  the  parties,  on  security  being  found  by  the 
pursuers,  as  trustees,  to  answer  to  the  defenders  for  the  conse- 
quences that  may  arise  against  the  pursuers  in  the  accounting 
with  Andrew  Duncan  and  Company,  adhere  to  the  interlocutor 
reclaimed  against,  and  allow  the  decree  ad  interim  to  be  extract- 
ed, on  security  being  found  as  aforesaid,  and  lodged  in  the  clerk's 
hands ;  and  further,  find  the  defenders  liable  in  the  expenses  in- 
curred  by  the  pursuers  since  the  date  of  the  Lord  Ordmary*s  in- 
terlocutor reclaimed  against ;  appoint  an  account  thereof  to  be 
put  in,  and  remit  to  the  Auditor  to  tax  and  report  on.** 

'  Both  parties  appealed.  Mackenzie's  trustees  pleaded 
— I.  Alexander  Afackenzie  had  no  exemption  from 


liabiKty  for  loss ;  and,  at  all  events,  could  have  no  claim 
for  profits  against  the  other  partners  individually,  if 
these  profits,  before  they  were  drawn  by  Alexander, 
or  while  they  remained  mixed  up  with  the  Company's 
funds,  were  absorbed  by  subsequent  losses,  and  the 
ultimate  bankruptcy  of  the  concern.     It  is  not  admit- 
ted, and  there  is  no  evidence  that  under  the  original 
contract  of  1794,  the  respondents'  constituent,  Alex« 
ander  Mackenzie,  was  relieved  as  lu  a  question   with 
his  copartners,  from  all  liability  for  loss.     The  con- 
tract of  1798,  by  which  Alexander  Mackenzie's  share, 
subsequent  to  its  date,  was  enlarged  from  one-four- 
teenth to  one-eight  of  the  profits,  contains  no  provi- 
sion or  declaration  that  he  was  absolutely  to   be  re- 
lieved from  loss  ;  nor  is  there  any  thing  to  establish 
his  exemption  from  liability  for  loss,  as  under  that, 
contract.     At  all  events,  under  these  contracts,  and 
according  to  their  just  and  true  construction,  Alex- 
ander Mackenzie,  at  the  utmost,  was  only  exempt  from 
liability  for  actual  loss,  but  had  no  right  to  profits, — 
either,  in  the  ^rst  place,  where  no  free  profits  were 
made  in  any  one  year,  after  deducting  the  whole 
looses,  by  bad  debts  or  otherwise,  during  that  year, — 
or,  in  the  second  place,  where  the  free  profits  made 
during  any  one  year  had  been  absorbed  by  subsequent 
losses,  and  in  this  case,  by  the  ultimate  bankruptcy  of 
the  copartnery,  before  such  profits  were  drawn  out 
and  appropriated  by  the  copartners,  and  while  they 
remained  undistinguished  from,  and  mixed  up  with  the 
general  funds. — 1 1.  Independently  of  all  this,  and  ac- 
cording to  the  iust  and  true  construction  of  the  con- 
tract of  1799,  by  which  the  interests  of  the  parties 
were  ultimatelv  arranged,  and  having  regard  to  the 
circumstances  m  which  it  was  executed,  and  to  the 
prior  contracts,  Alexander  Mackenzie  had  no  claim 
for,  or  right  to  profits,  except  from  the  reversion  of 
the  copartnery  estate,  after  satisfaction  of  all  the  Com- 
pany's debts  and  obligations,  the  object  of  the  contract 
1799  being  to  confer  upon  him  a  preferable  right  over 
the  Company  Jurtds  only,  as  in  competition  with  the 
copartners,  out  not  to  create  any  claim  against    their 
separate  or  individual  estates  ;  and,  therefore,  as  there 
is  no  reversion  of  the  copartnery  estate,  the  whole 
being  swept  away  by  the  bankruptcy,  there  is  no  fond 
against  which  the  respondents,  as  Alexander  Macken- 
zie's representatives,  can  have  any  claim  under  the 
contract  1799. — III.    But  although  these  deeds  are 
conclusive  against  the  claim  of  the  respondents — if 
they  were  even  entitled  to  take  them  into  consideration 
— ^there  is  another  deed,  not  less  conclusive, — ^namely, 
the  agreement  executed  between   Alexander  Mac- 
kenzie's attomies,  on  the  one  hand,  and  Messrs  Sharp 
and  Mackenzie,  on  the  other,  which  superseded  all  the 
previous  arrangements,  and  under  which  the  accounts 
between  the  parties  must  be  adjusted,  unless  it  can  be 
shewn  that  it  ts  not  binding  or  effectual  as  against  Alex- 
ander Mackenzie. — IV.  There  is  no  ground  whatever 
for  considering  the  sum  drawn  from  the  concern  of 
John  and  Alexander  Mackenzie  &  Co.,  as  forming  a 
distinct  fund  to  be  separately  divided,  or  for  not  in- 
cluding It  generally  under  tlie  profit  and  loss  of  the 
copartnery  of  Sharp  and  Mackenzie. — ^V.    Upon  the 
supposition  that  the  interlocutors  of  the  Lord  Or- 
dinary and  of  the  Court;  together  with  the  report  of 
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the  accountant  on  which  they  are  founded,  should  be 
supported,  it  is  plain,  with  reference  to  the  cross-ap- 
peal at  the  instance  of  the  respondents,  that  their 
objections  to  the  accountant's  report,  as  not  being 
sufficiently  in  their  favour,  are  altogether  groundless. 
The  respondents  pleaded,  inleralia, — I.  The  obliga- 
tion of  6th  December  1799,  is,  in  its  full  extent,  a 
valid  and  subsisting  deed,  because  the  agreement  of 
the  attomies,  by  which  it  was  restricted,  was  ultra 
vires,  and  was  repudiated  by  their  constituent.— ^11. 
Under  the  contracts  of  1794  and  1798,  Alexander 
Mackenzie  was  exempted  from  liability  from  loss, 
either  of  capital  or  profit,  and  his  claim  did  not  de- 
pend upon  the  existence  or  non-existence  of  company 
funds. — III.  By  the  obligation  of  1799,  Alexander 
Mackenzie  had  a  claim  for  profits  against  his  copart- 
ners personally t  and  such  claim  was  not  dependent  on 
there  being  or  not  being  a  reversion  of  the  companj/ 
estate. — IV.  The  sums  drawn  from  the  concern  of 
John  and  Alexander  Mackenzie  form  a  separate  fund. 
—  V.  The  doqueted  balance-sheets  for  the  years  1795- 
96-97  and  1798,  were  fitted  and  intended  to  a^^ccrtain, 
and  did  ascertain,  the  precise  sums  due  to  Alexander 
Mackenzie. — VI.  Interim-decree  in  favour  of  the  re- 
spondents ought  to  have  been  awarded  upon  the 
doqneted  balance-sheets. — VII.  Assuming  that  the 
doqueted  balance-sheet  for  1798  was  not  to  be  held  as 
conclusive,  there  ought  not  to  have  been  deducted  the 
estimated  amount  of  a  share  of  losses  on  American 
adventures,  appearing  as  funds  in  the  doqueted  balance 
of  1798,  because  these  had  been  previously  made  spe* 
cific  deductions.-^VIII.  Accumulation  of  interest  on 
the  debt,  as  at  30th  October  1810,  (the  date  of  the 
action,)  and  2d  February  1821,  (the  date  of  the  de- 
cree,) has  not  been  allowed,  by  reason  of  alleged  mora  / 
whereas  there  was  no  mora. 

[29d  September  1831.] 

Lord  ChanceUoT Afy  Lords,  this  case,  when  first  brought 

before  ]rour  Lordships,  appeiu^d  to  roe  to  be  involved  in  much 
greater  obscurity,  than  a  more  attentive  contemplation  of  the 
arguments,  and  the  perusal  of  these  very  voluminous  papers, 
makes  me  think  I  am  now  entitled  to  assert  it  to  be.  There 
cannot  be  the  least  doubt,  that  if  any  instrument,  whether  a 
bond,  or  agreement,  or  any  other  instrument,  the  parties  by  way 
of  recital  state,  that  in  another  instrument  certain  things  were 
stipulated  for  on  the  one  band,  or  bound  to  be  performed  and 
done  on  the  other  band ;  and  reference  being  had  to  that  other 
instrument,  thus  imported,  as  it  were,  by  way  of  recital,  into  the 
one  in  question,  if  it  is  found  that  the  other  instrument  does  not 
contain  this  matter,  the  recital  docs  go  absolutely  for  nothing, 
because  m  man  shall  not  be  botmd  by  a  mere  matter  of  recital — 
you  are  to  look  upon  the  operative  part  of  the  deed— the  reci- 
tal is  of  importance  in  explaining  what  is  obscure  in  the  opera- 
tive part,  or  in  extension  of  what  is  limited  in  amount  in  the 
operative  part  of  the  deed ; — for  all  those  purposes,  the  recital  is 
most  material,  and  is  evidence  of  the  intention  of  the  parties ; 
and  though  it  is  clear  that  a  recital,  however  plain,  shall  nat 
controul  the  intention,  plainly  and  unequivocally  expressed  by 
the  parties  in  the  operative  part  of  the  deed — ^it  being  by  the 
operative  part  that  they  are  to  be  bound— yet  it  is  equally  clear, 
that  a  recital  made  in  an  instrument  may  be  resorted  to,  and 
usefully  employed  to  explain  what  is  obscure.  Now,  I  take  it 
to  be  quite  clear,  that  the  reference  which  is  made — (and  that  is 
the  important  point  at  issue  between  the  parties)  to  the  title 
that  Alexander  Mackenzie  had  to  receive  a  certain  share  of  the 
free  profits,  (and  it  is  quite  clear  that  it  is  subject  to  no  dispute, 
what  18  meant  by  free  profits.)  after  deducting  the  expenses  and 


bad  debts — the  dispute  being,  whether  he  was  entitled  to  receive 
his  share  of  free  profits,  an  eighth  and  ^100  a  year,  at  all  events  ; 
and  if  there  were  no  free  profits,  he  was  to  be  subject  to  no  loss 
— that  he  Was  to  be  a  partner  to  receive  profit,  if  profit  was 
made,  in  a  certain  proportion,  but  no  partner  to  share  in  any 
loss  ?  That  being  the  question,  and  it  being  found  in  one  part  of 
the  deed  of  1799,  the  last  of  all,  that  there  is  a  statement  refer- 
ring  to  what  had  passed  before,  and  which  is  to  the  effect  1  have 
specified,  that  he  was  to  be  guaranteed  a  share  of  the  profits, 
the  first  question  is.  Whether  this  is  to  be  taken  as  the  operative 
part  of  that  deed  in  1 799,  and  to  have  relation  back  to  the  period 
that  had  passed  before,  or  only  as  a  reference  in  the  recital  to 
the  former  deed  ?  Now,  in  looking  into  that,  I  have  no  doubt 
whatever ;  and  here  I  agree  with  the  counsel  for  the  appellants, 
and  differ  widely  from  the  counsel  for  the  respondents,  that  this 
is  to  be  taken  as  a  recital  I  have  stated,  that  a  recital  is  not 
operative,  unless  for  the  purpose  of  explaining  what  is  doubt- 
ful, though  it  alters  to  a  certain  degree  what  is  doubtful,  by  giv- 
ing  it  a  more  enlarged  effect ;  but  it  is  not  operative  to  explain 
the  meaning  of  the  parties  in  a  former  instrument,  if  that  former 
instrument  is  clear  in  itself.  It  may  operate  to  explain,  and 
which  is  very  material  in  this  case,  to  set  up  a  lost  deed,  to 
prove  the  substance  of  a  lost  deed,  and  to  prove  important  mat- 
ters, of  which  other  and  more  precise  evidence  is  not  forthcom- 
ing.  Fhit  where  there  is  another  instrument  executed  by  the 
same  parties,  referred  to  in  the  recital,  by  which  they  amx  a 
meaning  to  it,  it  cannot  be  said  to  give  a  meaning  to  the  fonner 
deed,  which  that  former  deed  does  not,  upon  the  production  it- 
self, appear  to  have ;  and  your  Lordships  know,  so  far  have  the 
Courts  of  law  gone  with  respect  to  allowing,  or  rather  disallow- 
ing any  alteration  of  the  meaning  being  drawn  from  a  matter  of 
recital,  that  they  have  not  even  allowed  it,  which  has  been 
thought  to  be  going  prettv  far.  In  n  well  known  case, 
they  have  not  even  allowed  the  Legislature,  in  the  preamble 
of  one  act,  to  affix  a  meaning  to  another;  and  though  the 
Legislature  saj's,  **  whereas  it  was  enacted**  so  and  so,  but  it 
was  not  intended  to  be  so,  they  hnvc  not  allowed  the  Legisla- 
ture to  know  its  own  meaning ;  for  it  is  an  ubUer  dictum — they 
are  not  dealing  with  the  operative  part  of  the  act ;  and  if  the 
Legislature  meant  to  affix  a  meaning  upon  what  has  passed, 
they  ought  to  do  it  by  a  declaratory  act.  Now,  according  to 
these  principles,  T  cannot  regard  this  recital,  as  either  evidencing 
the  intention  of  the  parties  in  the  deed  of  1799,  if  that  intention 
is  clear  without  it,  nor  as  giving  a  meaning  to  the  deed  of  J  798, 
or  the  one  immediately  preceding,  which  deed  enlai^d,  as  it 
were,  the  terms  of  the  last  preceding  deed  of  1794.  When  you 
look  into  the  deed  of  1798,  which  is  forthcoming,  you  do  not 
find  any  thing  in  it  to  Warrant  the  recital  in  the  deed  of  1799, 
namely,  that  those  were  the  precise  terms  upon  which  Alexan- 
der Mackenzie  was  to  receive  his  share.  On  the  other  hand,  it 
must  be  admitted,  you  do  not  find  any  thing  that  is  inconsistent 
with,  or  repugnant  to  the  notion  that  those  were  the  terms — the 
deed  is  consistent  with  those  being  the  terms.  So  that,  though 
a  recital  would  carry  the  meaning  of  the  parties  further  than  they 
had  expressed  it,  yet  It  would  not  controul  or  set  aside  any  thing 
they  had  purported  to  have  done ;  but  I  cannot  go  so  far  as  to 
say,  that  the  mere  recital  of  their  intention,  referring  to  the  deed 
of  1798,  or  being  in  the  deed  of  1798,  or  being  in  the  deed  of 
1799,  is  sufficient  of  itself  to  import  into  that  prior  deed  of 
1 798,  a  condition  which  the  parties  seemed  to  have  assumed,  or 
it  is  argued,  that  it  is  to  be  assumed  to  have  existed  in  1 798. 
I  cannot  go  quite  so  far  with  the  counsel  for  the  respondents. 
I  think  it  would  be  dangerous,  and  tend  to  the  letHng  in  great 
confusion  in  the  construction  of  written  instrumentis.  The  safe 
rule  is,  to  hold  the  parties  only  bound  by  what  they  have,  in  the 
operative  part  of  the  instrument,  bound  themselves  to  perform. 
But  then  there  is  another  view  most  material  in  the  present  case — 
and  it  is  upon  this  view  I  take  it  the  Court  below  must  have  de- 
cided. I  can  see  no  other  ground  for  their  decision.  I  am  fur- 
nished with  a  most  imperfect  document,  of  which  I  complain, 
professing  to  contain  the  grounds  of  their  decision ;  but  thev 
appear  to  consider,  that  besides  the  deed  of  1 799,  dealing  with 
toe  other  deed  of  1798»  that  there  was  an  original  bargafn  in 
1794,  not  forthcoming,  and  that  that  original  bai^in  is  appa- 
rently, by  the  deed  of  1798,  only  continued  and  extended  ;  and 
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that,  taking  the  whole  evidence  together,. it  is  dear,  on  the  one 
hand  (this  I  take  to  have  been  the  ground  of  the  decision,  and  I 
am  prepared  to  advise  your  Lordships  to  sanction  it),  that  taking 
the  deed  of  1799  as  evidence  of  the  original  footing  upon  which 
the  parties  acted,  beginning  in  1794,  that  they  having  then  con- 
tracted, you  have  a  right  to  take  it  as  evidence  of  the  nature  of 
the  last  instrument,  and  you  have  a  right  to  take  that  deed  as 
evidence,  and  that  the  acting  under  it  is  evidence  of  the  original 
bargain  between  the  parties,  that  that  deed  of  1 798  containing 
the  bargain,  may  have  been  consistent  with  the  supposition,  that 
the  recital  gives  reasons  to  make,  and  consistent  with  the  suppo- 
sition, Uiat  the  deed  of  1794  was  upon  the  footing  of  Mr  Mac- 
V  kensie  being  paid  his  £100  a-year,  and  first,  a  fourteenth  of  the 
free  profits,  and  afterwards  extended  to  an  eighth,  and  under 
neither  of  the  deeds  was  he  subject  to  any  loss.  It  is  true,  that 
the  deed  of  1798  does  not  expressly  exempt  him  from  any  loss  ; 
but  if  in  1794,  in  the  original  concoction  of  the  bargain  in  the 
inception  of  their  relation,  there  is  reason  to  believe  he  was  to 
he  exempted  from  loss,  there  is  nothing  in  the  deed  of  1798 
tnat  is  not  perfectly  compatible  and  consistent  with  it  On  the 
contrary,  the  more  your  Lordships  look  at  the  whole  of  the  re- 
lation that  appears  to  have  subsisted  between  these  parties,  the 
more  you  will  be  disposed  to  think  that  he  was  in  the  nature  of 

tt  partner of  which  we  have  many  instances,  a  partner's  clerk 

or  agent  of  the  House— properly  speaking,  one  of  the  Firm  it- 
self ;  and  Uiough  he  was  to  be  paid  partly  in  profits,  and  partly 
in  salary,  it  was  to  give  him  an  interest  in  the  profits  of  the  con- 
cern. He  was  bringing  in  work  and  labour  rather  as  an  sgent, 
than  science  and  capital  as  a  partner.     He  is  to  be  paid  £100 

a-year  salary a  moderate  salary — and  he  is  expressly  stated  to  be 

a  person  to  render  the  benefit  of  his  work,  labour  and  science, 
and  he  is  to  be  paid  a  very  small  share  of  the  profits.  He  is,  bv 
an  explicit  agreement,  excluded  from  all  property  in  the  capital. 

•  What  he  did  in  going  to  America,  and  the  labouring  oar  he  took 
upon  himself,  is  consistent  with  the  rest  of  the  case ;  and  taking 
the  whole  of  the  transaction,  the  probabilities  are  all  one  way, 
and  it  is  likely,  if  you  saw  no  evidence  of  it,  that  such  an  ar- 
rangement should  be  made  as  to  secure  him  from  loss  ;  because, 
if  a  person  has  a  salary,  and  a  small  proportion  of  the  profit,  and 
is  not  secured  from  loss,  he  fills'  a  very  inferior  situation  to  those 
enjoying  a  tolerable  good  salary,  and  not  paid  by  a  proportion  of 
the  profits.  That  being  the  probability  of  the  case,  and  it  being 
plain  that  such  was  their  intention  at  the  time  they  so  express- 
ed  themselves — that  such  was  their  knowledge  at  the  time  they 
so  expressed  themselves— and  that  such  was  their  belief  at  the 
time  they  so  expressed  themselves — that  they  had  come  to  that 
conclusion  before — What  is  the  natural  conclusion  that  follows 
from  these  facts?  They  knew  what  they  had  done— these  words 

•  cannot  be  wholly  rejected  from  the  cause ;  but  it  is  not  enough 
to  controul  the  deed — ^if  it  is  clear,  it  is  not  wanted  to  explain  it. 
It  is  not  contended,  that  to  controul  the  deed  of  1794,  it  is 
enough  to  shew  that  the  parties  knew  and  believed  that  these 
were  the  terms,  and  such  the  conditions  upon  which  Alexander 
Mackenzie  had  acceded  to,  and  continued  in,  and  become  a  mem- 
ber of,  and  employed  by  and  under  the  partnership.  Then, 
there  is  evidence  in  the  deed  of  )798  of  the  original  terms  of  the 
bargain  under  which  his  employment  commenced ;  and  such  be- 
ing the  case,  I  am  inclined  to  agree  in  the  opinion  of  the  Court 
below,  that  this  must  be  taken  to  be  the  basis  of  the  transaction 
between  the  parties.  But  then  it  is  said,  afterwards  there  was 
a  transaction  and  documents,  in  1801,  signed,  which,  though 
ultra  viret,  yet  must  be  held  to  be  homologated  or  adopted  by, 
and  set  up  by  the  party  himself;  because  he  did,  at  all  events, 
acquiesce  in  it,  and  under  it  this  attorney  .obtained  a  recal  of 
the  sequestration,  of  which  Alexand^  Mackenzie  did  not  ob- 
ject taking  the  benefit  It  is  unnecessary  for  me  to  notice,  that 
this  was  behind  the  man's  back — the  seqye&tration  being  re- 
called—he being  in  America  at  the  t]|0e,  and  dead  before  any 
steps  were  taken  to  get  rid  of  that  recu  of  supersedeas,  and  to 
aet  up  the  sequestration  again.  The  Court,  after  his  death, 
had,  or  not,  a  right  to  lecal  the  reoal  of  the  sequestration,  and  to 
fet  up  the  sequestration  after  his  death.  It  is  unnecessary  for 
me  to  deal  with  that  question ;  for  I  can  conceive  a  case,  un- 
doubtedly,  in  which  the  Court  may  be  called  upon  to  exercise 
that  right    I  do  not  dispute  that  the  Court  may  do  so.    But 


we  are  here  upon  a  question  as  to  the  conduct  of  the  trustees 
after  the  death  of  the  bankrupt.  His  remaining  in  America, 
and  hu  death  there,  accounts  for  his  not  taking  any  step  ;  and  his 
not  having  recalled  the  recal  of  the  sequestration,  amounts  to 
nothing.  But  it  is  said,  the  trustees  were  in  his  shoes,  and  re- 
presenting him.  Why  did  not  they  take  steps  ?  I  will  not  say 
that  they  might  not  have  done  it — they  had  a  right  to  set  up  the 
sequestration  ;  nor  will  I  say,  that  the  Court  might  not,  after 
his  death,  have  set  it  up.  But  the  question  being  as  to  the  ho- 
mologation of  the  trustees,  and  not  as  to  so  acting,  it  is  quite 
sufficient  to  say  that  the  very  circumstance  of  the  bankrupt  be- 
ing dead  at  the  time,  takes  away  from  the  conduct  of  the  trus- 
tees,  in  not  so  appljring  fois  the  recal  of  the  supersedeas,  any 
thing  amounting  to,  or  even  approaching  to  confirmation  or  ho- 
mologation of  what  had  been  done  in  Mr  Mackenzie's  absence, 
ultra  vim.  As  to  the  other  part  of  the  case,  it  appears  to 
amount  to  little  or  nothing.  The  only  point  upon  which  I  en- 
tertain any  doubt,  is  upon  the  subject  of  the  cross-appeal ;  and 
without  looking  into  the  case  a  little  farther,  I  am  not  prepared 
to  advise  your  Lordships  to  affirm  that  judgment.  As  to  the 
original  appeal,  I  humbly  move  your  Lordships  that  the  judg- 
ment of  the  CouH  below  be  affirmed ;  but  m  a  case  of  this 
kind,  I  shall  not  advise  your  Lordships  to  affirm  it  with  costs. 

Jodgment  affirmed. 

Respondents*  Authorities.^1)  Livingstone  c.  Johnston; 
Fac.  Col.,  28d  February  1830,  and  8  Shaw.  p.  594.  (7)  Camp- 
bell  V.  Earl  of  Galloway,  dd  March  1802 ;  Mor.  Die.  o.  Annnal- 
rent,  App.  No.  4,  p.  6.  Hall  v*  Jerdon,  23d  November  1813 ; 
Fac  Col.  Hamilton  v.  Marshall,  25th  Feb.  1813;  Fac  CoL 
Lord  &  Ladv  Montgomerie  v,  Wauchope,  1812  &  1813;  4 
Dow,  p.  133.  Queensber^*s  Executors  ».  Tait,  23d  3Iay 
1822.  Lady  Montgomerie  v  Wauchope.  4th  June  1822.  Graham 
V.  Frear,  14th  January  1824 ;  2  Shaw  &  Dunlop,  p.  606.'  Cran- 
stonn  9,  Scott,  1st  December  1826 ;  5  Shaw  &  Dnnlop,  p.  62. 
Queensberry's  Executors  v,  Tait,  21st  December  ]8t26 ;  5  Shaw 
&  Dunlop,  p.  180.  Uanking  of  Parton,  1st  December  1829; 
8  Shaw  &  Dunlop,  p.  149.  White  v.  Currie,  1st  December 
1829 ;  8  Shaw  &  Dunlop,  p.  154.  Raphael  v,  Boehm,  Septem- 
ber 1805 ;  Vesey*s  Reports,  p.  92. 

Second  Division. — John  Macqueen,  Appellants*  Solicitor.— 
Spottiswoode  &  Robertson,  Respondents'  Solicitors. 

IStk  October  18S1. 
No.  79. — M'Gayin,  JppeBani,  o.  Stewart,  Retpendent, 

Proofs  Examination— Ctrcumjloncffi  in  which  em  examination  of 
parti' $,  ordertd  by  the  Houae  tf  Lvrdt,  diachmrged,  in  rnpeci  9fwe 
of  them  leing  dead* 

In  July  1830,  (Vol.  IL jp.  536,)  the  House  of  Lords 
remitted  this  case  to  the  Court  of  Session,  with  a  di- 
rection to  submit  it  to  a  special  jury,  and  a  recom- 
mendation that  the  parties  snould  oe  examined* 

Mr  Mundell  and  Mr  Dobie,  the  agents  for  the  par- 
ties, now  attended  by  order  of  the  House,  and  being 
called  to  the  Bar,  and  questioned  by  their  Lordships, 
stated,  that  two  of  the  partners  on  one  side,  directed 
to  be  examined  upon  oath,  were  dead. 

Lord  ChanceHor^'^My  Lords,  there  can  be  no  donbt  whatever 
as  to  the  proper  mode  of  proceeding  in  this  case.  When  your 
Lordships  made  the  order  directing  that  the  parties  should  be 
examined  upon  oath,  your  Lordships  meant  that  they  should 
both  be  examined,  or  neither.  It  would  be  wijust  to  examine 
one  of  them,  without  both  being  examined.  This  was  a  fact 
uxiknown  at  the  time  of  your  Lordships*  order.  I  have  con- 
▼ersed  with  my  noUe  and  learned  friend  who  attended  the  hear- 
ing of  the  cause  upon  the  subject,  and  know  his  opinion  ;  and  I 
will  now  move  your  Lordships  that  the  clerk  of  the  House  do 
strike  out  the  direction  to  examine  the  piuties. 

Ordered  accordingly. 


Flrinted  by  M.  ANO£RSON,  Law-Friotcr. 
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2rf  December  1831. 

No.  80. — Ken'i^kth  Mackenzie,   Pursuer,  w.  James  Reid 
&  Roderick  Nicholson,  Dcfinders, 

Proces^^Damages — Defamation  — Summons — Competency — 
Probable  Cause — Joint  and  Several  Liability — /.  In  a  sunt'- 
moHt^-^eharging  two  defender*  joirUtjf^  wUk  having  conceived  ma*- 
Uce  againUt  anti  a  design  lo  it^ure  the  purtuer  6y  defanuUiony 
and  Uating  certain  joint  acts  done  with  this  vieW"^  is  compe'- 
tent  to  charge  further  injurious  acts  done  separately ^  and  to  con'- 
dude  for  a  joint  or  for  a  several  liability, — //.  //»  such  a  sum- 
mons it  is  not  essential  to  libel  want  of  probable  cause. 

This  was  an  action  of  damages  at  the  Instance  of 
Kenneth  Mackenzie,  CoQiptrolIer  of  Customs  at  Stor« 
noway,  against  the  defenders,  shipowners  there.  The 
sommons  set  out  with  alleging  that  the  defenders,  hav- 
ing conceived  a  most  groundless,  malice,  hatred,  and 
ill-will  against  the  pursuer,  have  taken  every  oppor- 
tonity  of  defaming  and  vilifying,  &c,  and  in  Septem- 
ber 1830,  transmitted  a  petition  or  memorial  to  the 
Commissioners  of  his  Majesty^s  Customs,  complain- 
ing of  varioas  alleged  grievances,  and  acts  of  irre- 
golarity,  oppression  and  injustice  in  the  conduct  of 
the  pursuer,  their  subordinate  officer.  After  detail* 
Ing  the  principal  daosea  of  the  memorial,  it  is  sub- 
lomed, 

"  That  the  whole  false  and  malicious  statements  contained  in 
the  petition,  and  the  said  petition  itself,  were  framed  from  mo^ 
tires  of  hatred,  ill-will  and  malice,  and  were  calculated  and  in- 
tended  to  vilify,  traduce,  and  destroy  the  character  and  respec- 
tability of  the  pursuer,  to  bis  great  loss,  hurt  and  prejudice." 

The  summons  proceeds  to  aver,  that  the  defenders, 
or  either  of  them,  gave  a  perusal  of  the  said  petition 
to  John  McDonald,  Donald  M'Pherson,  and  sundry 
other  personii,  &&  The  summons  then  sets  forth 
fonr  different  occasions  on  which  the  defender,  Reid, 
used  injurious  and  defamatory  expressions  against  the 
pursuer ;  and  towards  the  conclusion,  the  other  de- 
fender, Nicholson,  is  averred  to  have  repeatedly 
stated  and  asserted,  *'  that  Stornoway  would  never 
thrive  until  the  present  set  of  Custom-house  officers 
were  extirpated ;"  and  on  another  occasion  to  have  stat- 
ed to  David  Young,  tide-waiter,  that  the  pursuer  had 
endeavoured  to  ensnare  him  (the  defender),  by  caus- 
ing him  to  sIru  a  blank  request,  and  by  granting  him 
a  particular  license,  as  not  for  the  foreign  trade. 
And  then  follows  a  general  averment,  that  both  defen- 
ders had  at  sundry  other  times  and  places,  and  before 
a  great  variety  ot  individuals,  defamed,  vilified,  ''tra- 
duced and  injured  him  in  his  character  and  reputation, 
all  as  will  be  more  particularly  condescended  on,"  &c 
The  summons  concludes,  that  the  defenders  should  be 
decerned  and  ordained  to  make  payment  to  the  pur- 
suer, either  severally  of  £2000  each,  or  conjunctly 
and  severally,  of  £4000,  or  such  other  sum,  &c.,  && 
In  limine^  it  was  maintained  by  the  defenders.  That 
the  summons  was  incompetently  laid,  as  it  was  in- 
cumbent on  the  pursuer,  as  he  had  certain  grounds  of 
complaint  against  the  parties,  separately,  to  have  con- 
vened them  in  separate  actions ;  for  he  cannot,  by  the 

Vol.  IV. 

C«Dilu«t«.l  h«  f '•  ^-  DICKSON.  W.  H.  DUNBAK.  AdvoMtM,  JOHN 
vvnauacaBy  j    rymEB,  W.&.wd  oiben.Mcmbenof  UieBar. 


law  of  Scotland,  state  claims  of  damages  against  two 
individuals  in  one  summons  :  That  the  summons  does 
not  expressly  and  unequivocally  aver  that  a  joint 
purpose  of  malice,  or  any  concert  or  combination  to 
gratify  their  revenge,  was  formed  by  the  defendera. 
As  a  peremptory  defence,  it  was  maintained,  That, 
in  so  far  as  the  action  was  rested  upon  the  petition, 
said  to  have  been  presented  to  the  pursuer's  superiors, 
as  it  was  admitted  to  relate  to  matters  witnin  the 
proper  business  of  the  defenders,  it  could  not,  althougk 
erroneous,  sustain  an  action  of  damages,  it  not  being 
set  forth  that  the  statements  in  the  petition  were 
made  without  probable  cause.  The  Lord  Ordinary 
ordered  cases  upon  these  defences,  and  on  14th  June 
1831,  pronounced  this  interlocutor: — 

"  The  Lord  Ordinary  having  considered  the  revised  cases, 
and  whole  process,  appoints  the  cause  to  be  enrolled  in  the  roll 
of  motions. — Note, — The  Lord  Ordinary  is  disposed  to  repel 
both  the  defences  to  which  the  cases  relate,  being  satisfied,  on 
considering  the  cases  and  authorities  referred  to  by  the  pursuer, 
that,  where  a  summons  charges  two  or  more  defenders  jointly 
with  having  conceived  malice  against,  and  a  design  to  injure  the 
pursuer  by  defaming  his  character,  and  states  certain  joint  apta 
as  done  with  this  view,  it  is  not  incompetent,  by  the  law  and 
practice  of  Scotland,  to  charge  further  acts  of  defamation, 
though  done  separately,  more  esptcially  where  the  Mimmons 
concludes  alternatively  for  a  joint  or  for  a  several  liability.  He 
sees  also  no  sufficient  reason  to  think  it  essential  to  libel  want 
of  probable  cause,  even  in  actions  for  injury  done  in  the  course 
of  judicial  proceedings ;  for,  whatever  may  be  the  law  of  Eng- 
land in  such  matters,  it  has  not  been  the  practice  in  this  coun- 
try ;  and  various  actions  of  this  nature,  where  the  libel  con^ 
tamed  no  such  allegation,  have  been  allowed  to  proceed  without 
objections  on  this  ground,  though  otherwise  most  keenly  liti- 
gated, and  where  the  defence  was  conducted  by  counsel  of  th^ 
first  ability.  But  he  has  ordered  the  cause  to  the  roll,  that  the 
defenders  may  say,  before  an  interlocutor  is  pronounced,  whe- 
ther they  are  to  acquiesce  or  not  He  would  not  have  consider- 
ed it  sufficient. to  obviate  the  first  peremptory  defence,  that  the 
pursuer  charges  not  only  the  sending  the  memorial  to  the  Goi&- 
missioners  of  the  Customs,  but  the  communicating  it  to  other 
persons,  at  Stornoway ;  for  he  understands  the  defence  to  ap- 
ply merely  to  the  first,  and  as  intended  to  preclude  it  alone  as  a 
relevant  ground  of  damage.** 

And  on  18th  June  1831  this  interlocutor  was  issued: — 

"  The  Lord  Ordinary  repels  the  preliminary  and  first  pe- 
remptory defences ;  and,  in  respect  the  defenders  have  intimat- 
ed at  the  Bar  their  intention  to  submit  this  interlocutor  to  the 
review  of  the  Court,  Finds  them  liable  in  the  expense  of  tlie 

f)reliminary  discussion ;  and  remits  the  account  thereof,  whea 
odged,  to  the  Auditor,  to  tax  the  same,  and  to  report.'* 

The  defenders  having  reclaimed. 

Lord  President  vras  inclined  tu  adhere.  Soppoae  the  pur- 
suer had  set  forth  a  want  of  probable  cause,  and  was  called  ttpoft 
to  prove  his  averment — How  could  he  prove  a  negative  ?  U  i« 
incumbent  on  you,  the  defenders,  to  prove  a  probable  cause,  and 
to  set  it  forth. 

Lord  Gillies  concurred.  With  the  greatest  respect  for  the 
opinions  of  the  able  Judge  (Eldon)  who  decided  the  case  of 
Leven  v.  Young  and  Company,  it  was  still  but  the  solitary 
dictum  of  a  single  Judge.  Such  an  opinion,  so  delivered,  couM 
not  make  law,  and,  more  especially,  when  it  was  oppoBcd*to  the 
practice,  and  wh»t  must  be  considered  the  law  of  Scotland,  in 
reference  to  the  framing  of  such  summonses  for  200  years. 

The  other  Judges  assented.     The  Court  adheredt 

Pursuer's  Authorities. — Hamilton  v,   Rutherford,   lOtb   Au- 

rst  1771.     Leven  w.  Young  and  Co.;  Shaw's  Appeals,    Vol, 
p.  192.     Ure  v,   Gilfillan  and  Co.  8th  July  1822.     Ann- 
strong  V.  Vair  I  Murray's  Reports,  Vol.  III.  p.  did.     ErbiL 
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B.  IV.  tit.  1,  MC.  65.  Act  of  Sederunt,  2d  November  1695. 
BobertsoD  o.  Allordyce;  Murray's  Reports,  Vol.  IV.  p.  516. 
Swinton  v,  Taylor;  Shaw*s  Appeals,  Vol.  II  p.  245.  Heddie 
V.  Walker,  Aitken  v.  Dudgeon,  and  Gilchrist  v.  Dempster; 
Murrey*s  Rep.  III.  p.  38.  227,  a6a  Warrand  v.  Falconer,  19th 
November  1771  ;  Hailes*  Rep.  p.  446.  Hamilton  v.  Hope; 
Murray's  Reports,  Vol.  IV.  p.  222.  Watt  v.  Blair;  Murray, 
JV.  p.  571.     Hosie  v.  Baird  ;  Murrey.  IV.  p.  416. 

Defenden'  Authorities.— Ersk.  B.  IV.  tit.  1,  sec  65.  Grsy 
V.  Stewart;  Mor.  p.  11,986.  Se]wyn*s  Nisi  Prius,  Vol.  II.  p. 
988,  and  Sir  R.  Sutton  v.  Johnstone,  there  cited.  Gi1»ons 
V.  Mart;  Murrey's  Reports,  Vol.  III.  p.  258.  M'Niven  v. 
Thomson,  tried  at  Gla^ow. 

Fint  Division. — Lord  Ordinary,  Newton. — Act.  Solicitor- 
General  (Cockbum.)  Cuningharae. — JU.  Keay,  MaiUand.— 
Adam  &  Brown,  W.S.,  Defenden*  Agents. — Roderick  Mac- 
ktnsie,  W.S.,  Pursuer's  Agent. —        Clerk. 


2d  Decemher  1831. 

No.  81.— A Suspender,  v,  Helsn 

Anus,  Charger, 

Parent  &  Child— Aliments ^^MrrAotrinir  bound  himtetfto  pay 
L90  per  annum  at  aUtneni  fitr  hU  naiural  chiiti,  which  wat  blind 
mnddumb;  an>t  being  qfierwirdt  sequestrated,  and  discharged 
under  the  Bankrupt  Statute— Hrll,  that  the  motf»er*s  cfaim  fitr  the 
ahmentt  subsequcnl  to  the  sequestration,  is  not  therebjf  cut  qffl 

Oo  27th  January  1826,  the  charger  was  delivered 
of  a  natural  child,  of  which  the  suspender  (A  .  .  .  . 

of  that   ilk,  younger,)  acknowledged 

bimtelf  to  be  the  father.  Previous  to  the  birth,  the 
suspender  had  granted  to  the  charger  an  obligation 
to  pav  her  an  annuity  of  £10  per  annum  during  her 
life;  but,  on  27th  January  1828,  an  agreement  was 
entered  into  between  the  parties,  by  wliich  that  an- 
nuity was  renounced,  and  in  lieu  of  all  claims,  the 
suspender  bound  himself  to  pay  £20  per  annum  of 
aliment  during  the  life  of  the  child  (which  was  blind 
and  dumb),  or  so  long  as  it  should  continue  deprived 
of  sight.  At  the  date  of  this  obligation,  the  suspen- 
der was  owing  two  years'  aliment,  being  £^10.  Short- 
Ij  thereafter,  his  affairs  having  become  embarrassed, 
from  the  failure  of  extensive  building  speculations  in 
which  he  was  engaged,  sequestration  of  his  estates  was 
awarded  (6th  March  1826),  and  the  charger  ranked  as 
a  creditor  for  the  above  £40  of  aliment,  and  also  for  £25 
of  lent  cash.  Thereafter,  the  suspender  having  obtained 
the  concurrence  of  the  requisite  number  of  creditors, 
was  discharged  by  the  Court  on  6th  November  1S30. 
By  the  death  of  his  father,  the  suspender  subsequently 
succeeded  to  an  entailed  estate,  but  he  averred,  and 
offered  to  prove,  that  the  rents  were  more  than  ex- 
liausted  by  burdens  and  incumbrances,  and  that  he 
had  not  a  shilling  of  funds  belonging  to  him.  In  Ja- 
nuary 1831,  the  charger  raised  an  action  before  the 
Sheriff  of  Edinburgh,  for  payment  of  two  years'  ali- 
ment, which  had  become  due  subsequent  to  the  sus- 
pender's sequestration,  via.  that  payable  on  27th  Ja- 
nuary 1829.  and  27th  January  18S0,  amounting  to 
£40,  under  deduction  of  certain  partial  payments.  In 
defence,  the  suspender  pleaded  his  reduced  circum- 
atances ;  and  that,  in  so  far  as  the  sum  claimed  ex- 
eeeded  a  reasonable  rate  of  aliment  (which  he  con- 
tended it  did  by  a  third  or  a  half),  it  was  struck  at 
by  his  discharge  obtained  in  the  sequestration.  The 
Sheriff-substitute,  on  9th  March  1831, 

"Finds  that,  in  the  drcumatances  of  the  case,  the  sum  of  £20 
ft  annum  is  not  excessive  as  an  alimenury  proWaion  for  the 


child  in  question,  particularly  ai  the  child  uhoth  blind  and 
dumb,  and  therefore  is  altogether  helpless,  and  requires  a  very 
unusual  degree  of  attendance,  and  as  the  aliment  does  not,  as  in 
the  ordinary  case,  cease  with  childhood,  but  must  continue  dur- 
ing youth  and  manhood,  if  the  child  survive,  and  therefore  de- 
cerns against  the  defender  in  terms  of  the  libel :  Finds  him 
liable  in  expenses,"  &c 

The  suspender  being  charged  on  this  decree,  pre- 
sented a  bill  of  suspension,  and  pleaded,  that  the  obti- 
Sation  founded  on,  came  within  the  description  of  a 
ebt  contracted  prior  to  the  sequestration.  The  charger 
might  have  ranked  for  the  Tatue  of  her  whole  claim 
as  a  contingent  debt ;  and  if  she  could  have  ranked 
for  it,  it  follows  that  it  is  cut  off  by  the  discharge. 
Further,  if  any  sum  be  owing,  the  suspender  should 
bo  allowed  to  prove  his  allegation,  that  ne  is  possessed 
of  no  fiinds.  A  first  bill  was  refused  by  Lord  Ful- 
lerton,  and  a  second  bill  by  Lord  Craigie,  who  added 
the  following  note : — 

**  The  Sheriff  has  most  properly  found  that  the  aliment  daim. 
ed  by  the  chaiger,  and  vouched  by  the  suspender's  obligation,  was 
not  more  than  vras  truly  due  antecedently,  ex  jure  nature ;  and 
to  such  obligations  the  bankrupt  statutes,  wUch  relate  to  ordi- 
nary contrscts,  cannot  apply." 

The  suspender  reclaimed : 

Lord  Balgray. — The  argument  in  these  bills  of  suspension  is, 
that  the  sequestration  and  discharge  cots  off  the  obligation.  If 
the  claim  had  stood  entirely  on  the  obligation,  this  might  have 
been  the  case. .  But  the  daim  here  arises  jure  naturtr;  and  I 
regard  the  writing  founded  on  as  a  mere  acknowledgment  that 
the  child  was  his,  and  that  he  was  bound  to  pay  aliment  for  it. 
Though  that  writing  were  done  away  with,  the  primary  obliga- 
tion remains.  If  the  suspender  had  come  fonvard,  and  said.  It 
is  very  true,  I  am  bound  to  pay  aliment,  but  this  is  too  much,  in 
my  altered  drciimstances,  I  could  have  understood  the  plea ;  but 
he  puts  it  in  these  papers  on  the  ground  that  the  claim  is  cut  off 
by  his  discharge. 

Lord  GiUies  agreed,  and  thought  the  aliment  not  excessive  for 
a  child  that  was  blind  and  dumb. 

Lords  President  and  Craigie  concurred — and  the 
Court  (SOth  November  1831,)  adhered,  and  found  the 
charger  entitled  to  expenses. 

Charger^s  Authorities 1  Bell's  Com.  p.  648,  5th  Ed.  BaU 

lantyne  v.  Dunlop,  17th  February  1814. 

First  Division.— Lords  Ordinary,  Craigie  and  Fdlerton.— > 
Act,  Dean  of  Faculty  (Hope)  ei  J.  Miller;  Andrew  Clason, 
W.S.,  Agent. — Alt.  Skene;  Scott  and  Rymer,  Sotidtors, 
Agents.-— R.  Clerk. 

2d  December  1831. 

No.  82.—- William  Orr*  &c..  Councillors  of  Lauder,  Sufpen- 
ders,  0.  Ahchibald  Vallence,  Senior,  &&  Bespondent*. 

Process^  Suspension — Buigh — Election  of  Councillor — The 
Chief  Magistrate  of  a  burgh  having  gone  to  America,  and  the 
Council,  seoeral  months  thereaf)er,  having  elected  another  per~ 
son  in  his  place — Held,  that  it  was  incompetent  to  challenge  such 
election  by  suspension  and  interdict, 

Peter  Dods,  Chief  Magistrate  of  Lauder,  having^ 
sailed  for  America  on  the  1st  March  1831,  James 
Smith,  one  of  the  Town  Councillors  moved,  on  the 
1 5th  June  thereafter,  that  a  couQcillor  should  be 
chosen  in  his  place,  on  the  22d  of  that  month.  Thia 
was  accordingly  done,  and  the  respondent,  Archibald 
Vallence,  was  elected  chief  magistrate.  Against  thia 
proceeding,  the  suspenders,  inter  alia,  protested,  that 
the  Council  had  no  right  to  declare  a  racancy  whilst 
Mr  Dods  was  alive,  and  had  not  resigned,  and  that 
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residence  in  Lander  was  not  necessary  on  his  part.  The 
respondent,  Vallence,  having  began  to  officiate  as  chief 
magistrate,  the  protesters  presented  a  bill  to  the 
Court  of  Session,  craving  suspension  and  interdict. 
Lord  Moncreiff  granted  interdict  till  the  bill  should 
be  advised,  and  ordered  answers.  But  Lord  Fuller- 
ton,  on  advising  the  bill  and  answers,  recalled  the  in- 
terdict, and  reported  the  case  to  the  Second  Division. 
Before  the  case  came  to  be  advised,  Dods  had  sent 
is  bis  resignation  as  chief  magistrate.  The  suspen- 
der»  pleaded,  That  the  case  now  resolved  into  a  point 
of  form,  whether  suspension  was  the  competent 
nodeoftrving  the  question,  or  whether  it  was  ne- 
cessary to  have  brought  a  reduction,  or  a  petition  and 
complaint  ?  An  illegal  act  may  be  suspended,  but  a 
I«^  act,  improperly  performed,  must  be  reduced. 
Going  abroad  does  not  create  a  vacancy,  and  there 
being  no  rettignation,  the  council  was  full,  so  that 
the  act  of  choosing  a  second  chief  magistrate  is  null 
and  void,  and  suspension  is  competent.  Answered — 
Tbe  question  now,  since  the  resignation,  is  truly  one 
of  expenses.  The  suspenders  have  omitted  certain 
councillors,  viz.  Mr  Smeal  and  Mr  Dods,  who  must 
both  have  been  called  in  a  reduction,  and  also  in  a 
petition  and  complaint.  The  election  is  ex  facie  regu- 
lar ;  and  the  act  being  already  done,  cannot  be  suspend- 
ed or  interdicted,  either  at  common  or  statute  law ;  and, 
consequently,  the  suspenders  being  wrong  on  the 
merits,  which  is  their  form  of  procedure  nere,  are 
liable  in  expenses. 

lord  JuUice'Cierk, — Suspension  and  interdict  is  ineompetent 
There  is  no  point  nnore  fixed  in  the  election  law  of  Scotland 
rcgvdisig  baigbs  than  this,  that  reduction,  or  petition  and  com- 
plsinc,  are  the  onlj  competent  modes  of  impugning  their  acts, 
in  electing  members  of  counciL  Such  were  the  opinions  laid 
down  by  writers  on  election  law,  and  such  were  the  principles 
of  the  statute  and  common  law.  Tbe  present  suspension  and 
interdict,  though  directed  against  the  acts  of  one  individual,  was 
in  reality,  a  complaint  against  the  whole  eleotors.  Under  such 
«  miserable  cover,  there  is  no  ease,  even  of  an  amiual  election, 
which  might  not  be  struck  at,  if  such  a  practice  were  counte- 
nwced.  Petition  and  complaint,  or  reduction,  is  the  only  com- 
petent process  in  such  a  case,  and  these  being  strict  in  form  and 
Uw,  all  parties  most  be  called. 

Lord  denliv  was  of  the  same  opinion.  The  case  would 
We  been  different  had  Dods  appeared.  Then  there  would 
uvebeenan  intruder,  and  suspension  might  have  been  com- 
petent. 

I^rrf  Cringletie, — Suspension  was  competent  against  a  party 
who  usurped  an  office.  But  here  Vallence  was  ex  facie  properly 
elected. 

The  Court  refused  the  hill,  with  expenses, 

Hwpondents'  Authority. — Mill  v.  Magistrates  of  Montrose, 
28th  June  1825;  WUson  and  Shaw's  Appeal  Cases,  I.  p.  576. 

Second  Division — Lords  Ordinary,  Moncreiff  and  Fullerton. 
—Act.  J.  A-  Murray  and  Ivory. — jIU,  Dean  of  Faculty  (Hope) 
«nd  Ad.  Anderson — Jo.  Kennedy,  S. S.C,  and  Gibson- Craigs, 
Hardlawand  DaJziel.  W.S.,  Agento fiiU-Chambsr  Clerk. 

2d  December  183  U 

No.  8a— Jambs  Hume,  Susifgnder,  p.  James  Stewabt,  Re^ 

ipondent. 
rrocess — Suspension — Juratory  Caution — jfn  apprentice  having 
f^pended  a  charge  given  him  by  his  master  to  implement  his 
indenture — Circumstances  in  whic^  the  Court  passed  the  bUl,  on 
ptraior^  caution. 

The  suspender  was  an  apprentice  to  the  respondent, 
ftcslico  printer  at  Aronfield.  In  contrarention  of  his 


indenture  the  suspender  absented  himself  from  his 
work,  and  was  guilty,  as  the  respondent  alleged,  of 
other  irregularities.  Having  been  charged  by  letters 
of  horning  to  implement  his  indenture,  and  to  pay 
£10  of  penalty,  the  suspender  promised  to  behave 
well  in  future ;  and  upon  this,  the  respondent  restrict- 
ed the  charge,  on  condition  of  his  paying  the  expenses 
incurred  in  raising  the  horning  ;  and  for  these  expen- 
ses he  was  convened  before  the  Sheriff,  by  the  agent, 
and  decree  obtained  against  him.  Tlie  suspender 
continued  in  the  respondent's  service,  and  various  de- 
ductions were  made  from  his  wages  for  absence,  at 
the  rate  of  Ss.  per  day*  Nearly  four  months  after  the 
charge  had  been  given  for  implement  of  the  in- 
denture, and  after  the  suspender  had  remained  a 
considerable  time  with  the  respondent,  a  suspension 
was  presented,  which  was  ordered  to  be  answered, 
and  Lord  Glenlee  passed  it,  on  **  caution."  The  sus- 
pender reclaimed,  and  pleaded — That  the  absence  of 
a  few  hours  from  his  work  was  not  an  infringement 
of  his  indenture  which  should  be  visited  so  severely, 
as  to  render  him  liable  for  the  penalty  of  £lO.  The 
indenture  provided  a  more  lenient  mode,  by  a  fine  of 
3s.  per  day ;  and  the  expenses  of  the  charge  ought 
never  to  have  been  incurred:  That  the  vexatious 
conduct  of  the  respondent  had  rendered  the  suspender  - 
unable  to  find  caution ;  and  therefore,  that  the  bill 
should  be  passed,  without  **  caution  or  consignation." 
Answered— ^The  suspension  is  nimious,  for  the  whole 
of  the  charge  on  the  indenture  was  passed  from,  on 
the  suspender's  agreeing  to  return  to  his  work,  and 
pay  the  expenses  incurred  by  raising  the  horning, 
Sec,  This  arrangement  was  acquiesced  in  ;  for  he  con«> 
tinned  at  his  work  for  months  thereafter. 

Lord  Meadowhank, — The  whole  question  is  one  of  expenses. 
Does  the  suspender  offer  juratory  caution  ?  If  he  does,  let  him 
give  in  a  note  to  that  effect. 

The  suspender  having  agreed  to  this  course,  the 
Court  pronounced  this  interlocutor  s— > 

"  Remit  to  the  Lord  Ordinary  to  receive  juratory  caution,  in 
common  form ;  and,  quoad  u/tra,  adhere  to  the  interlocutor  sub- 
mitted to  review,  and  refuse  the  desire  of  the  reclaiming  note.*' 

Suspender's  Authorities. — Ers](«  I.  7>  sec  62.  Lessels,  16th 
February  1680;  Brown's  Supp.  III.  337.  Wright  «.  McGregor, 
9th  February  1826.     Learmonth  v,  Blackie,  P'ebruary  1828. 

Second  Division. — Lord  Ordinarv,  Glenlee. — jlct.  Milne. -«  , 
jflt,  Monteith. — Greig  &  Morton,  W.S.,  and  John  Henderson, 
S.S.C.,  Agents — Mr  Ferguson,  Clerk. 

2d  December  1831. 

So*  84.— Robert  Ross,  Suspender,  v,  Mii.lar  and  Baird^ 

Respondents* 

Process Caution— Consignation—  Forgery  —  A  party  havhyf 

suspended  a  charge,  on  the  ground  of  forgery,  and  having  pro* 
dvced  ^ronn  prima  facie  evidence  of  his  allegation^ — the  Cour$ 
passed  the  bUC,  wU/muI  caution  or  consignation. 

The  suspender  was  charged«on  a  bill  for  £267,  12.  9., 
at  the  insUnce  of  tbe  respondents,  The  bijl  bore  to 
be  accepted  by  John  Dougall,  Robert  Ross,  and  John 
Greig.  Dougall  having  absconded,  diligence  was  used 
against  Ross,  who  suspended,  and  craved  letters  of 
suspension,  **  without  caution  or  consignation/'  on  the 

ground  that  his  name  on  the  bill  was  a  forgerv.     This 
ill  was  ordered  to  be  answered,  by  Lord  Moncrei£P» 
and  the  suspender  rr^i  ordained  *'  to  produce  genuino 
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writing!,  bearing  his  subdcripiion,  in  real  transactions.'* 
Having  failed  to  lodge  these  productions  in  due  time, 
the  bill  was  refused  oy  Lord  Mackenzie.  A  second 
suspension  was  presente^l,  and  other  bills,  some  of 
them  retired,  besides  that  charged  on,  were  produced 
by  the  respondents,  and  various  genuine  receipts  and 
documents  by  the  suspender,  bearing  his  real  signa- 
ture. 

Lord  Cringletie  pronounced  this  interlocutor:** 

"  The  Lord  Ordinary  (6th  September  1881,)  having  advised 
this  bill,  the  former  one,  answers  thereto,  and  writings  produced, 
cannot  grant  a  sist  on  this  bill  without  caution  or  consignation ; 
and  none  being  offered,  refuses  the  bill." 

The  suspender  then  presented  a  note  to  his  Lord- 
ship, praying  that  a  certificate  of  refusal  might  not  be 
issued  till  the  suspender  could  reclaim  to  the  Court. 
Upon  this  note,  his  Lordship  issued  this  interlocutor : 

«  The  Lord  Ordinary  (12th  September  1831,)  having  advised 
this  note,  cannot  look  at  evidence  so  irregularly  obtruded  upon 
him  ;  and  having  read  in  the  answers  that  the  complainer  has  a 
father-in  law,  and  a  brother-in-law,  in  respectable  situations  in 
life,  and  who  must  be  conversant  with  his  subscription,  and  well 
able  to  judge  whether  that  to  the  bill  charged  on  is  a  forgery  or 
not,  and  who  don't  cO^ne  forward  as  cautioners  in  this  suspen- 
sion, the  Lord  Ordinary  refuses  this  note.*'-—"  The  complainer 
could,  in  all  events,  have  olTered  juratory  caution,  yet  even  that 
he  has  withheld." 

The  suspender  then  reclaimed  and  pleaded,  That 
the  bills  were  dated  whilst  John  Greig,  whose  name 
was  on  them,  was  so  ill  of  palsy  as  to  be  unable  to 
write,  and  that  one  of  them  was  dated  80  days  after  his 
death  a  That  the  subscriptions  on  the  bills  produced 
w-ero  pninlocl,  and  had  not  the  stlif^htest  resemblance 
to  those  of  the  suspender  on  the  genuine  documents. 
In  evidence  of  this,  the  suspender  lodged  a  report 
from  Mr  Robert  Kirkwood,  engraver — who^  inter  alioy 
slated,  that, 

"  having  compared  the  signature  of  Robert  Ross,  appearing 
on  each  of  those  documents,  with  the  admitted  signatures  of 
that  individual,  as  they  appear  on  documents  after  mentioned, 
I  am  decidedly  of  opinion  that  the  signatures 'upon  the  bills  and 
promissory-note  arc  forgeries.  It  will  be  unnecessary  to  notice 
any  of  the  discrepancies ;  suffice  it  to  say,  that  the  foi^ged  signa- 
tures do  not  resemble  the  genuine  in  any  respect  whatever,  even 
in  the  slightest  degree.  In  fact,  I  have  never  had  a  more  palpa- 
ble case  submitted  to  me.  The  forger  has  not  adopted  the  sim- 
pie  mode  of  laying  a  genuine  subscription  before  him,  when  exe- 
cuting the  signatures  in  question." 

Lord  Justice' Cierk. — On  inspection  of  the  subscriptions  on 
these  different  documents,  it  is  clear  they  are  not  those  of  the 
same  person. 

Lord  Cringletie. — Comparatio  literarum  is  not  admitted  in 
England.  There  you  must  call  individuals  as  witnesses,  who 
are  well  acquainted  with  the  writing  of  the  party  whose  sub- 
scription is  disputed,  it  was  always  dangerous  to  proceed  on  a 
compareUio  merely. 

Lord  Meadowbank  concurred  in  the  law  laid  down  by  Lord 
Cringletie  as  to  comparatio  literarum.  But  they  were  not  at 
present  sitting  on  a  Jury  trial  They  were  in  the  Bill- Cham- 
ber,  paving  the  way,  it  might  be.  for  a  trial.  Looking  at  the  do- 
cuments, there  was  prima  facie  evidence  to  induce  him  to  grant 
the  prayer  of  the  note. 

Lord  Gkniee  concurred. 

The  Court  recalled  the  interlocutor,  and  remitted 
to  pass  the  bill  without  caution  or  consignation. 

Second  Divi8iGn.--Lords  Ordinary,  Moncreiff,  Mackensie  & 
Cringlatie.«->lc<.  Skene  &  Neave8»~^/<.  P.  llobertsoii  &  D. 


M'Nein..— James  Usher,  &  Smellie  &  Murdoch,  Agents.— Bill- 
Chamber  Clerk. 


Sd  December  1831. 


No.  85.-»Mbs  Jean  Lawrie  or  Maxwell,  Pursuer,  p. 
Colin  Dunlop  Donald,  &  Da  Benjamin  Watts  King, 
Defenders, 

Process — Preliminary  Defence — A  Lord  Ordineny,  in  disposing 
of  a  preliminary  defence  without  a  closed  record,  having  simj.ltf 
*'  assoilzied  the  defenders  from  the  conclusions  of  the  action^  and 
decerned^^ -interlocutor  recalled,  and  cause  remitted  g'—and  ofr- 
served,  that  the  proper  form  of  expressing  such  a  judgment 
u*ast  **  Sustain  the jn-eliminary  defence"  jfc. 

The  pursuer,  designing  herself  relict  of  the  deceas- 
ed John  Maxwell,  Esq.  of  Dargayel,  brought  (7th 
March  1831,)  the  present  action  of  declarator  of  mar- 
riage, and  for  aliment,  against  Mr  Maxwell  and  others, 
(including  the  defenders)  as  trustees  and  executors 
of  the  said  John  Maxwell,  acting  under  a  trust-dis- 
position and  settlement,  executed  by  the  said  John 
Maxwell  on  25th  March  1827.  The  present  defen- 
ders lodged  defences,  in  which  they  stated,  that  they 
had  resigned  the  trust  on  the  Slst  April  1831,  and 
therefore  did  not  hold  the  character  under  which  they 
had  been  cited.  The  Lord  Ordinary,  without  mak- 
ing up  a  record,  pronounced,  18th  June  1831,  the  fol- 
lowing interlocutor:— 

**  The  Lord  Ordinary  having  called  the  cause— asRoilzies  the 
defenders,  Colin  Dunlop  Donald  and  Dr  Benjamin  Watts  King, 
from  the  conclusions  of  the  present  action,  and  decerns  :  Re- 
serving to  the  pursuer  her  right  to  insist  against  the  defenders 
personally,  if,  on  succeeding  in  the  action,  it  turns  out  that  the 
trust-funds  in  the  hands  of  the  remaining  trustef>s  are  in«iufh. 
cient  for  her  satisfaction,  and  she  is  prepared  to  shew  that  the 
defenders,  before  their  resignation,  had  intromitted  with,  or  mis- 
managed the  trust- funds.** 

The  pursuer  reclaimed,  and  maintained,  that  the 
Lord  Ordinary  had  here  decided  the  merits  of  the 
action,  or  at  all  events,  a  preliminary  defence  not 
arising  ex  facie  of  the  action,  and  involving  a  matter 
of  fact  requiring  probation,  without  making  up  a  re- 
cord :  That  the  fact  of  the  defenders*  resignation  should 
have  been  substantively  set  forth  on  the  record,  and 
the  plea  in  law  arising  therefrom.  Answered — The  de- 
fence here  stated  was  of  a  dilatory  nature,  and  such 
as  the  Lord  Ordinary  was  empowered,  by  the  Act  of 
Sederunt,  11th  July  1828,  to  dispose  of,  withont  a 
record,  at  the  first  calling  of  the  cause.  The  action 
was  going  on  upon  the  merits,  with  the  rest  of  the 
trustees,  and  if  the  parties  to  this  preliminary  dis- 
cussion should  be  reauired  to  make  up  a  record  be- 
fore judgment,  it  would  subject  them  to  much  unne- 
cessary expense.  Besides,  this  was  a  Commissary 
case,  to  which  the  provisions  of  the  Act  of  Sederunt 
did  not  apply. 

Lord  President  said,  the  defence  certainly  seemed  of  a  pre- 
liminary nature,  but  from  the  terms  of  the  interlocutor,  that 
did  not  appear.  The  judgment  should  have  been,  **  Sustain 
the  preliminary  defence,"  &c. 

Lord  GiUies  concurred.    And  the  Court, 

"  In  respect,  the  interlocutor  complained  of  is  a  decree  abf^ol- 
Titor,  recal  the  same,  and  remit  to  the  Lord  Ordinary  to  con- 
sider the  special  defence,*'  &c. 

First  Division. — Lord  Ordinary,  Newton. --->^r/.  Skene,  .T. 
Paterson. — Alt.  Dean  of  Faculty  ( Hope),  J.  A.  Murray,  et 
a/ii._J.  Haunay,  W.S.,and  W.Bcl^  W.S.,Ageut8._D.  Clerk. 
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Sd  December  1831. 

No.  86.— RoBBET  Spau>ino,  PeiUioncr,  V,  Edward  Bellis 

&  Co.,  Retpondenti. 

Bankrupt — Sequestration  —  Circumstancet  in  which  the  Court 
awarded  sequettration  at  the  instance  of  an  onerous  indorsee^  who 
teas  a  creditor  to  the  statutory  avtounif  and  had  complied  with  the 
tltUuLory  requisites,  allhou^  the  debtor  alleged  Uiat  he  had  no 
other  creditor'— 4hat  he  was  soloent^  and  that  tlie  application 
was  the  result  of  a  scheme  by  the  indorser  of  the  biU  to  dilapi- 
date his  affairs  and  ruin  him. 

This  was  a  petition  for  sequestration  at  the  instance 
of  Robert  Spalding,  merchant  in  Glasgow,  against 
£d(rard  Bellia  and  Co.,  lately  carrying  on  business  as 
wholesale  and  retail  merchants  ana  dealers  in  clothsi 
jewellery,  &c.  in  South  Bridge  Street,  Edinburgh,  and 
a^ftinst  John  Burt,  Edward  Bellis,  and  John  Thunder- 
cliffe,  as  individuals  and  members  of  the  said  Com- 
pany. The  petition  set  forth,  That  the  petitioner  was 
onerous  indorsee  of  a  bill  for  £4145.  15.  II,  granted 
by  the  said  Company  to  William  Duncan,  W.S.,  and 
indorsed  by  him  for  yalue :  That  the  petitioner  had 
raised  ultimate  diligence  on  this  bill  against  the  part- 
ners of  Dellis  and  Company,  who  had  absconded  to 
aroid  ioiprisonment.  Tlic  petition,  along  with  which 
were  produced  the  bill  and  affidavit  of  tlie  verity  of 
the  debt,  concluded  with  craving  sequestration  of  the 
respondents*  estates,  as  a  company,  and  as  individuals. 
Answers  were  lodged  for  Bellis  and  Company,  in 
which  they  maintained^  That  the  present  application 
wig  a  collusive  attempt  between  the  petitioner  and 
Mr  Duncan,  the  indorsee  of  the  bill,  to  ruin  the  respon- 
dents, and  to  transfer,  without  just  cause,  the  manage- 
ment of  their  affairs  into  the  hands  of  the  said  Mr  Dun- 
can, as  agent  of  the  Equitable  Loan  Company:  That  the 
bill  founded  on  was  one  of  a  series  of  bills  granted  by 
the  respondents  to  Mr  Duncan,  as  representing  the 
Equitanle  Loan  Company,  in  terms  of  an  act  of 
agreement  between  the  respondents  and  the  said  Loan 
Company,  by  which  the  respondents  had  purchased 
part  of  the  stock  of  the  said  Company,  and  granted 
bills  for  the  price  :  That,  in  consequence  of  the  viola- 
tion of  that  agreement  by  Mr  Duncan,  and  other  op- 
pressive proceedings  and  interference  on  the  part  of 
the  Loan  Company,  the  said  stock,  (to  the  advanta- 
geoas  disposal  of  which  both  parties  must  have  looked 
for  the  ultimate  fulfilment  of  the  agreement,)  had  been 
greatly  deteriorated  in  value»  and  for  these  jnjurious 
proceedings,  an  action  of  damages  at  the  respondents* 
instance  was  now  in  dependence:  That,  notwith- 
standing his  violation  of  the  said  agreement,  Mr 
Doncan  had  done  diligence  upon  two  of  the  said  bills, 
and  the  respondents  were  obliged  to  resist  tliis  oppres- 
sive measure,  by  presenting  two  successive  bills  of  sus- 
pension, which  were  both  passed  by  Lord  Moncreiff, 
without  caution — his  Lordship,  at  the  same  time,  in  a 
note,  characterising  the  conduct  of  the  charger  (Dun- 
can), in  charging  on  the  bills,  as  pecoliarly  improper, 
and  plainly  intended  '*  to  obtain  ground  for  a  seques- 
tration, while  the  charger  did  not  choose  to  go  to  the 
Court  on  the  case  proper  for  raising  the  question 
between  the  parties:"  That  Mr  Duncan,  althoogh 
the  opinion  of  the  Court  was  thus  unequivocally  ex- 
pressed upon  the  illegality  of  any  proceedingps  on  these 
i>illfl,  had  indorsed  the  present  bill  to  the  petkionefi 


who  was  his  intimate  friend,  in  order  to  escape  the 
objections  stated  by  the  Lord  Ordinary :  That  al- 
though the  petitioner  was  an  onerous  holder,  and 
qualified,  by  a  compliance  with  the  requisites  of  the 
statute,  to  make  the  application,  it  was  still  in  the  power 
of  the  Court  to  refuse  it,  upon  the  fair  and  obvious 
presumption  that  he  was  playing  the  game  of  the 
Loan  Company,  and  assisting  them  in  carrying  througit 
•a  measure  which  was  unnecessary,  as  the  petitioner 
was  the  only  creditor,  and  the  funds  belonging  to  the 
respondents  in  the  hands  of  the  Loan  Company  wonki 
more  than  extinguish  the  debt :  That  the  collusion  be- 
tween the  petitioner  and  the  Loan  Company  was  still 
more  presumeable,  from  his  not  having  used  diligence 
against  them,  although  also  obligants  on  the  bills  ;attd 
that  the  sequestration  would  utterly  defeat,  by  throw- 
ing the  respondents*  affairs  into  the  hands  of  the  Loan 
Company,  the  claims  of  the  respondents  under  the  no- 
tions of  suspension  and  damagee  at  their  instaiiee 
against  the  Loan  Company.  Replies  were  ordered, 
and  given  in  for  the  petitioner,  in  which  he  maintain- 
ed that  the  respondents*  averments,  in  regard  to  their 
connection  with  the  Loan  Company,  were  quite  irre- 
levant, and  the  admissions  made  were  suftficient  of 
themselves  to  render  it  imperative  on  the  Court  to 
award  sequestratifm.  It  was  admitted  that  the  peti- 
tioner was  a  bona  fide  onerous  creditor  to  the  amount 
required  by  law :  That  he  had  complied  with  all  the 
requisites  of  the  statute, — and  the  respondents  were 
neither  willing  nor  ready  immediatel  v  to  pay  the  debt: 
That  if  the  respondents  had  good  cktms  against  the 
Loan  Company,  they  would  be  duly  considered  in  tlie 
seqoestration  ;  and  if  they  had  also  elaims  of  damages 
agunst  that  Company,  they  could  be  followed  out  by 
the  respondents,  even  although  the  trust  should  be  in 
the  hands  of  the  Company.  The  Lord  Ordinary,  11th 
November  1831,  pronounced  this  interlocutor  :^- 

''  Sequestrates  tbe  wkole  estate  an4  effects  of  the  said  E4. 
ward  Bellis  and  Companj,  as  a  company,  in  terraa  of  the  sta- 
tute :  Appoints  tbe  creditors  to  bold  two  meeting,  at  the  pJas e 
and  times  mentioned  in  tbe  petition,  and  vote  tor  choosin*;  an 
interim- factor,  and  trustee  or  trustees,  as  directed  by  the  sta- 
tute :  Grants  commission,  as  prayed  for  ;  and  ordains  the  pe- 
titioner to  advertise  the  sequestration,  and  times  and  places  ef 
the  meetings,  in  tbe  London  and  Edinburgh  GaEcttea.*' . 

The  respondents  reclaimed, — but  the  Court  unani- 
mously adhered. 

Respondents*  Authority. — Cormack  v.  Lawrie ;  Shaw,  De- 
cember 1828. 

First    Division. —  Lord    Ordinary,    Craigie. — Act,    M.    P. 

Brown Alt,    A.    ]M*NeilI. — Alexander  Cassels,    W,S.,   and 

John  Turner,  W.S.,  Agents H.  Clerk. 

M  December  1831. 

No.  87 4^^^^NDEtt  &  Adolphus  Dsysdale,  runuert,  v, 

Mas  Janet  Scales  or  GuaooN  &  Husband,  Defenders, 

Aliments- Gfaildpeii—Ci/vumj/<M£e«  in  wMck  an  action/or  aiifueMif 
at  lite  instance  of  two  children  against  tlteir  mother^  oneoftvhotn 
was  absolute  fiar  of  an  estate,  buntenad  wUU  a  jointure  in/aoonr 
of  the  mother,  which  exceeded  the  free  rental,  teas  dismissed f  in 
respect  of  an  action  qfcoi^nUiun  and  sale  at  t/ie  instance  of  the 
fiar  and  his  curators. 

This  was  an  action  of  aliment,  at  tlie  instance  of  two 
minor  children  against  thoir  mother.  The  circum- 
staooes  which  gavo  rise  to  it  are  detailed  ojUea,  Vol. 


166 


THE  SCOTTISH  JURIST. 


[Dec« 


III.  p.  558.  In  defence,  it  was  maintained — That  the 
9tateraent  in  the  Lord  Ordinary**  report,  which  pro- 
bably operated  in  inducing  the  Court  to  recommend 
the  present  action,  of  the  previous  action  of  cognition 
and  sale,  having  been  rendered  necessary  by  the  de- 
fender s  demand  of  her  full  jointure,  in  contemplation 
of  a  second  marriage,  was  altogether  erroneous,  as  the 
full  jointure  had  beeiy  applied  for,  upon  other  grounds, 
three  years  before  the  second  marriage  :  That  the  pur- 
suers, who  were  now  sixteen  and  eighteen  years  of  age, 
were  living  and  receiving  education  in  the  defender's 
house,  upon  a  nominal  board  (£23  each):  That  the  de- 
fender had  consented  to  the  action  of  cognition  and  sale, 
as  the  most  beneficial  way  of  preserving  a  reversion  of 
the  estate  to  the  pursuers :  That  she  had  already  sacri- 
ficed £3000,  left  her  by  her  father,  and  £1417  of  un- 
claimed arrears  of  jointure,  in  order  to  increase  the 
estate,  and  benefit  the  pursuers  :  That  the  pursuers' 
curators  were  perfectly  satisfied  with  the  defender's  con- 
duct to  the  children,  and  sensible  of  her  liberality  to- 
wards them.  It  was  therefore  pleaded — I.  By  the  con- 
tract of  marriage  between  the  defender  and  her  first 
husband,  the  deceased  John  Drysdale,  she  is  entitled, 
during  her  life,  to  an  annuity  of  £300,  free  of  all  deduc- 
tions ;  and  he  thereby  bound  himself,  and  his  heirs  and 
executors,  to  aliment  the  children  in  a  manner  suitable 
to  their  rank.  The  pursuers  are  not  destitute.  They 
will  have  a  considerable  reversion  after  the  provisions  of 
the  defender  are  satisfied. — II.  The  defender,  during 
her  father's  lifetime,  voluntarily  gave  up  one  half  of 
her  annuity  for  nine  years,  thereby  sacrificing,  for  the 
benefit  of  her  two  sons,  the  pursuers,  a  sum  of  £1417, 
being  much  more  than  any  claim  of  aliment  they  could 
have  preferred,  in  the  event  even  that  there  had  been 
no  residue  of  their  father's  estate  after  paying  her 
annuity. — III.  The  defender  and  her  children  have 
lived  all  along  in  the  most  amicable  terms.  They 
live  in  family  with  her,  and  are  clothed  and  educated 
at  an  allowance  (£25  each),  almost  nominal,  when 
their  ages  (eighteen  and  sixteen),  and  the  rank  in 
which  they  move,  are  considered.  The  curators  are 
quite  satisfied  with  the  conduct  of  the  defender ;  and 
that  the  board  is  extremely  moderate.  She,  on  the 
other  hand,  consents  to  the  warrant  of  sale  in  tlie  pro- 
cess of  cognition,  out  of  which  this  proceeding  origi- 
nated, because  she  is  satisfied  that  a  sale  is  indispen- 
sible,  and  would  be  of  great  immediate  benefit  to 
her  children,  who  are  interested  in  the  reversion  of 
the  estate.  It  may  increase  their  reversion  by  £400 
or  £500. 

Lord  President  observed,  that,  after  the  case  of  Maidroent, 
they  could  not,  in  a  case  like  the  present,  interfere. 

The  Court, 

"  In  respect  of  the  dependence  of  a  process  of  cognition  and 
sale  of  the  pursuers*  estates.  Find  it  unnecessary  to  proceed  in 
this  cause,  and  therefore  dismiss  the  same,  and  decern." 

First  Division. — AcL   Maitland.  —  JH,    P.   Robertson. 

Campbell  and  Mack,  W.S.,  Pursuers'  Agents.— M.  and  J. 
Lothian,  S.S.C.,  Defenders'  Agents. 


Scf  December  1831. 

No.  88. — Andrew  West,  Petitioner,  v.  James  Webster, 

Respondent. 

Inhibition<^^  writer  having  raised  infubition  upon  an  action  for 


payment  <^  £SO0  and  upwardst  ofhunneu  accounts,  jfc.  agaitui 
a  client  possessed  of  a  landed  estate  worth  j6  12,000,  m%u:h  bur' 
dened-^  Tfte  inMbUion  recalled,  on  the  defender  finding  caution 
for  £400. 

The  respondent,  a  writer  in  Cupar,  raised  an  ac- 
tion against  the  petitioner  in  the  Sheriff  Coart  of 
Fife,  for  upwards  of  dS500,  the  balance  due  upon  bu- 
siness accounts  and  cash  transactions  for  a  series  of 
years,  from  1812  down  to  1831,  during  which  the 
respondent  had  acted  as  agent,  first  for  the  petition- 
er's father,  and  subsequently  for  the  petitioner 
himself.  Upon  this  action  the  respondent  raised 
and  executed  letters  of  inhibition  against  the  peti- 
tioner, who  thereupon  presented  a  petition  for  recal 
of  the  inhibition,  without  caution,  or  on  caution  for 
£50,^  on  the  grounds — I.  That  he  was  in  undoubted 
credit,  as  proprietor  of  an  estate  worth  £12,000.  and 
also  of  valuable  farm  stocking,  thus  rendering  the 
diligence  nimious,  unjustifiable  and  oppressive, — II. 
That  none  of  the  vouchers  applicable  to,  and  instruct- 
ing the  various  items  of  the  accounts,  were  produced. 
— III.  That  the  accounts  themselves  were  greatly 
overcharged,  and  were  never  taxed :  That  compound 
interest  had  been  demanded  npon  them  from  the  pe- 
riods when  they  were  alleged  to  have  been  rendered : 
That  many  sums  paid  by  the  petitioner  were  not 
credited,  &c  Answered — That  the  accounts  were 
duly  rendered  from  time  to  time,  but  were  totally 
disregarded :  That  some  time  before  raising  his  ac- 
tion, the  respondent  furnished  the  petitioner  with  a 
full  state  of  all  his  accounts,  accompanied  with  a  let- 
ter, in  which  a  payment  to  account  was  requested: 
That  no  objection  was  stated  to  the  accounts  so  ren- 
dered, but  no  inclination  was  evinced  to  pay  any  part 
of  them ;  and  after  some  correspondence  about  tliem, 
the  petitioner  proposed  a  reference.  To  this  pro- 
posal the  respondent  expressed  his  willingness  to 
accede,  upon  condition  of  receiving  immediately  an 
interim  pavment  of  £l50  or  £200.  He  at  the  same 
time  stated,  that  if  the  petitioner  would  condescend 
on  any  alleged  payments  made  by  him,  they  would 
eithel"  be  explained  or  admitted.  The  petitioner 
would  not  agree  to  these  terms,  and  the  action  was 
accordingly  raised.  In  answer  to  the  petitioner's 
averments,  of  his  being  in  such  undoubted  credit  and 
good  circumstances  as  rendered  the  diligence  nimious 
and  unnecessary,  it  was  answered.  That,  although  the 
proprietor  of  a  landed  estate  worth  £12,000,  there 
were  heritable  burdens  on  it  to  the  extent  of  £7000 : 
That  the  petitioner  was,  besides,  debtor  in  personal 
obligations  to  the  extent  of  £1600,  and  there  was  rea- 
son to  fear,  others  not  known  to  the  respondent — thus 
leaving  the  respondent  bare  enough  security  for  his 
debt. 

The  Court  unanimously  refused  to  recal  the  inhi- 
bition, except  on  sufficient  caution ;  and  the  respon- 
dent having  agreed  to  accept  of  caution  for  £400,  the 
Court  then  recalled  the  letters  of  inhibition,  upon  the 

f petitioner  finding  caution  to  the  extent  of  £400  i>ter- 
ing,  and  found  the  petitioner  liable  in  expenses. 

First  Division.—- ^cf.  Monro. — M.  H.  Robertson. — J.  D. 
Gracie,  W.S.,  and  A.  Stevenson,  W.S.,  Agents. — D.,  Clerk* 
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3d  December  I8SL 

Na  69. — WiLUAM  Cadeu.,  Treaiurer  of  the  Bank  ofScoUand, 
Charger^  v.  BiNNiNO  BcLL,  &&  Sutpenderu 

Poinding — Heritable— MoveBble — An  ktritable  creditor  having 
obtained  a  decree  of  poinding  of  the  ground,  and  having  expede 
his  laterSf  extracted  decree,  and  obtained  umrrant  Jor  sale ;  and' 
thereafter,  the  debtor  hating  been  seqvestrated  befure  the  sale  took 
placBf  and  his  trustee  having  presented  suspension  and  imerdict 
against  the  sale — Held,  that  the  rights  of  the  trustee  could  not 
compete  or  interfere  with  the  poinding  of  the  ground  of  the  heru- 
table  credilcr. 

James,  Alexander,  and  John  Smith,  were  cattle 
dealers  to  a  considerable  extent,  and  transacted  their 
money  concerns  through  the  branch  of  the  Bank  of 
Scotland  at  Damfries.     In  June  1822,  James  obtained 
s  cash-credit  from  the  Bank,  of  £6000,  in  security  of 
which  he  disponed  the  four  merk  land  of  Jerburs'li  and 
Dalmacalkm,  in  which  the  Bank  was  infeft.     In  March 
1824,  John,  James,  and  Alexander  Smith,  borrowed 
£9000  from  the  Bank,  for  which  they  granted  an  heri- 
table bond.     In  security  of  this  loan,  James  disponed 
Ms  lands  of  Macqueston,  Birkhill,  &c. ;  Alexander 
conveyed  his  lands  of  Knocksting  and  Pointfoot ;  and 
John  disponed  his  property  of  Thistlemark  and  Kirk- 
connelL    In  these  parcelii  of  land  the  Bank  was  also 
infeft.     Alexander  died  in  )  827 ;  and  his  brothers 
having  carried  on  the  business,  became  embarrassed, 
and  on  12th  June  1829,  the  Bank  obtained  decree  of 
poinding  of  the  ground  against  James  Smith,  as  pro- 
prietor of  Macqueston,  &c,  and  against  John,  as  pro- 
prietor of  Thistlemark,  &c.,  for  pavment  of  the  £9000, 
with  interest  and  penalty  from  Whitsunday  1828.     A 
Minilar  decree  was  obtained  *  against  James,  on  1 6th 
June,  for  payment  of  £5999,  19.  1.,  heing  the  balance 
on  his  cash-credit.     Both  these  poindings  of  the  ground 
proceeded  on  r^nlar  summonses,  and  were  couched 
in  the  usual  terms.    On  the  first  decree,  the  letters 
were  expede,  and  executed  on  25th  June,  when  articles 
to  the  amount  of  £8S1   were  attached.     After  the 
execntion  was  reported,  warrant  for  sale  was  granted 
00  1 0th  July  1829.     On  the  second  decree,  the  letters 
were  also  expede  on  Sd  July,  and  funds  attached  to 
the  ralne  of  £697,  for  which  warrant  of  sale  was 
granted  on  the  I5th  July.    On  the  5d  July  1829,  after 
the  decrees  were  extracted,  the  estates  of  John  and 
James  Smith  were  sequestrated,  and  the  suspender 
was  appointed  trustee  on  the  SOth  of  said  montn,  and 
on  the  13th  of  August  thereafter,  his  nomination  was 
confirmed  by  the  CJourt,  and  the  usual  decree  of  ad- 
judication pronounced  in  his  favour.    The  Bank,  in 
Tirtae  of  their  warranta,  advertised  a  sale  of  the  poinded 
effects  for  the  14th  August,  when  a  suspension  and  in- 
terdict was  presented  by  the  trustee.     An  arrange- 
ment having  been  made  to  trv  the  question.  Lord 
Moncreiff  pronounced  this  interlocutor  and  note,  27th 
NoTember  1829 : — 

**  Passes  the  bill  on  caution. — Xote. — Tf  the  Lord  Ordinary 
were  to  act  simply  on  the  inclination  of  bis  own  opinion,  he 
would  refute  the  bill ;  because  be  is  strongly  inclined  to  think 
that  the  clause  of  the  Act  of  Parliament  reftrred  to,  has  no  re- 
lation to  poindings  of  the  ground  by  heritable  creditors,  and  that, 
in  genersl,  such  creditors  are  entitled  to  do  what  they  can  within 
the  60  days,  or  even  after  the  sequestration,  to  establish  their 
preference :  fiut  the  case  deserves  discussion  :  and,  therefore, 
the  Lord  Ordinary  fmsses  the  bill.  He  cannot,  however,  pass 
it  nithout  caution,  chiefly  because  the  precedent  would  be  bad. 


and,  in  the  present  case,  there  can  be  no  hardship,  aa  the  tma- 
tee  haa  sold  the  goods  and  received  the  price/* 

The  case  havinr  come  before  Lord  Mackenaie,  the 
suspender  pleaded — I.   By  the  sequestration  of  the 
estates  and  effects  of  Messrs  James  and  John  Smith* 
as  a  company,  and  also  as  individuals,  their  whole 
property,  heritable  and  moveable,  wherever  situated, 
was  adjudged  and  transferred  to  the  suspender,  as 
trustee  for  the  general  behoof  of  their  creditors ;  and, 
by  the  Statute  54  Geo.  III.,  cap.  137,  sect.  SO,  it  is  de- 
clared that  the  sequestration  '*  shall  farther  operate  as 
a  complete  attachment  and  transfer  of  the  moveable  or 
personal  estate,  for  behoof  of  all  the  creditors,  as  at 
the  date  **  of  the  first  deliverence**  by  the  Court  on  the 
petition  for  sequestration,  and  that  without  the  ne- 
cessity of  intimation.*' — II.  That  sequestration  is  not 
of  the  nature  of  inchoate  or  incomplete  diligence,  but* 
by  the  force  of  statute,  operates  as  a  complete  dili- 
gence against,  and  transference  to  the  trustee,  of  the 
whole  moveable  estate  of  the  bankrupts.     One  olffect 
of  the  law  of  sequestration  is,  to  enable  creditoni* 
when  they  see  diligence  commenced  against  the  effects 
of  their  debtors,  to  remedy  the  injustice  which  would 
arise,  by  their  permitting  the  diligence  to  be  com- 
pleted, and  to  afford  them  the  meana  of  placing  them- 
selves and  their  debtor's  other  creditors  on  a  footing 
of  equality ;  and  the  effect  of  the  law,  again,  is  to  tie 
up  the  hands  of  individual  creditors  from  poindings 
arresting,  or  using  any  other  separate  diligence,  wherebj 
the  estate,  which,  in  justice,  forms  a  fund  of  equal  dis- 
tribution among  them  all,  might  be  wasted  or  impaired. 
-—III.    By  the  40th  section  of  the  Bankrupt  Statute, 
it  is  enacted,  that  "  no  poinding  of  a  debtor  s  effects,  not 
compiUiely  executed  iixty  days  at  least  before  such  de* 
liverauce,  shall  give  any  right  or  preference  to  the 
poinder,  in  the  event  of  sequestration  taking  place, 
but  the  poinder  shall  be  obliged  to  deliver  to  the  factor 
or  trustee,  the  goods  poinded,  if  not  sold  or  disposed 
of,  when  he  is  required  so  to  do ;  and  in  case  they  are 
then  sold  or  disposed  of,  shall  pay,  or  cause  to  be 
paid  to  the  trustee,  the  whole  nett  price  of  the  goods 
poinded,  and  which  shall  make  part  of  the  fund  to  be 
distributed  among  the  creditors  :     Provided  always, 
that  all  arresters  and  poinders  who  shall  be  deprived 
of  the  benefit  of  their  respective  diligences,  in  conse- 
quence of  a  sequestration,  shall  be  entitled  to  demand 
or  retain  the  expenses,  bona  fide  laid  out  by  them  in 
prosecuting  such  diligences." — See  also  sect.  5« — IV. 
These  enactments  have  reference  (for  the  reasons,  and  on 
the  principles  to  be  afterwards  stated)  to  the  diligence  of 
poinding,  in  all  its  forms,  whether  proceeding  on  debts 
that  are  debita  fundi,  or  used  as  a  means  of  attaching 
moveables  for  personal  debts ;  and  as  both  the  decrees  and 
executions  of  poinding  in  question,  are  dated  withia 
60  days  of  the  sequestration  (in  the  one  case,  the  exe- 
cution even  being  posterior  to  it),  the  suspender  main- 
tains, that  the  respondent  has  no  preferable  right,  bf 
virtue  of  his  diligence^  over  the  poinded  effects.     His 
diligence  was  not  completed,  nor  the  property  poinded 
transferred,  in   terms   of    the   Statute  and   Act  of 
Sederunt,  l4th  December  1805,  when  the  seouestra- 
tion  of  the  estates  of  the  debtors  was  awarded      A 
poinding  is  not  completed,  nor  the  property  of  the 
poinded  subjects  transferred,  till  after  the  actual  sale 
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has  been  reported  to  the  Sheriff. — V.   By  the    infeft- 
menta  on  the  bonds  and  dispositions  in  security,  granted 
by  the  bankrupts,  a  nexus  was  created  in  faToar  of  the 
Bank  of  Scotland,  over  the  solum  of  the  lands  con- 
veyed, but  not  over  the  stock,  crop,  household  furni- 
ture, &'c.,  which  at  any  time  might  happen  to  be  uppn 
them.    Although,  therefore,  by  the  infeftments  in  se- 
curity^  the  moveables  on  the  lands  conveyed  are  marked 
out  as  liable  to  be  taken,  by  the  diligence  of  the  Bank, 
M  execut'Mn%  still  the  Bank  liad  no  preference  or  special 
right  to  them,  till  such  time  as  their  poinding  was 
completed  by  an  actual  sale,  and  reported  to  the 
Sheriff,  as  in  poindings  for  payment  of  personal  debts ; 
and  till  such  time  as  tiiose  steps  were  taken,  the  dili- 
gence was  merely  inchoate,  and  might  at  any  time  be 
rendered  inoperative  by  sequestration  of  the  estates 
of  the  debtors. — VI.  According  to  all  the  institutional 
writers,  a  poinding  of  the  ground*  or  a  poinding  of 
moveables  on  the  estate  conveyed  to  an  heritable  cre- 
ditor, is  as  much  of  the  nature  of  a  diligence  or  execu' 
tioH  as  "a  personal  poinding.*'     In  some  of  the  pre- 
limiaary  steps,  the  former  is  more  summary  than  the 
latter,  but  in  all  other  respects  they  are  precisely 
similar;  and  there  is  no  principle  or  authority  in  the 
kiw  of  Scotland  on  whicn  it  can  be  maintained,  that 
the  one  is  a  mode  of  consiUuiing  a  preferencey  while 
the  other  is  merely  the  means  of  enforcing  a  pre* 
ference  already  created.      In  the  Bankrupt  Statute, 
therefore,  there  is  no  exception  of  poindings  by  heri- 
table creditors,  but  a  general  enactment,  that  "  no 
poinding  of  a  debtor's  effects,  not  completed  60  days 
at  least  before  such  deliverance,  shall  give  any  right 
or  preference  to  the  poinder,  in  the  event  of  seques- 
tration."— Vll.  The  plea  that  a  poinding  of  the  ground 
does  not  fall  within  the  letter  or  spirit  of  the  Bank- 
rupt Statutes,  can  only  be  maintained  on  the  supposi- 
tion that  ^e  heritable  creditor's  preference  over  the 
moveables  on  the  lands  conveved  to  him  in  security 
is  not  completed  by  his  poinding,  but  by  the  act  of  his 
infeftment  in  the  lands.     It  has  been  decided,  however, 
that  such  a  supposition  as  to  the  effect  of  an  infeft- 
ment in  security,  is  utterly  erroneons.     By  the  cre« 
ditor's  infeftment,  his  preference  over  the  lands  is 
complete ;  but,  as  respects  the  moveables  on  the  lands, 
it  merely  confers  on  him  the  power  of  obtaining  a  pre- 
ferenoe,  by  doing  that  which  is  legally  necessary  to 
transfer  moveables.     Until  these  steps  be  taken  by  the 
beritable  creditor,  he  can  neither  pravent  a  voluntary 
transfer  by  his  debtors,  nor  their  creditors  from  at- 
taching the  moveables  by  diligence. — VIII.    To  ex- 
clude the  poindings  of  the  moveables  of  bankrupts 
by  heritable  creditors,  from  the  operation  of  the  Bank- 
rupt Statute,  would  be,  in  effect,  to  give  those  credi- 
tors a  positive  preference  over,  perhaps,  the  greatest 
portion  of  the  sequestrnte^i  estate^  and  subvert  entirely 
the  whole  equalizing  provisions  which  the  act  contains. 
if  a  portion  of  the  stock  and  crop  on  the  bankrupts' 
lands,  which  Imppens  to  be  poinded  by  an   heritable 
creditor,  be  excluded  from  the  operation  of  the  statute, 
so  aho  must  those  other  portions  be  which  have  not 
hwm  poinded,  because  the  act  of  sequestration  cannot 
transfer  them  to  tlte  trustee,  for  the  general  behoof  of 
the  creditors,  if  they  are  (as  the  respondent  maintains), 
already  i)sq  property  of  an  keritaUu  creditor. — IX. 


For  these  reasons,  and  in  respect  the  poindings  at  the 
respondent's  instance,  were  executed  within  60  days 
of  the  sequestration,  and  not  legally  competent  at  the 
date  thereof,  the  Bank  of  Scotland  is  not  entitled  to 
any  preference  over  the  price  consigned.-^X.  By  the 
40th  section  of  the  statute,  it  is  enacted,   Tbat  any 
creditor  poinding  within  60  days  of  the  sequestra- 
tion, shall  be  obliged  to  deliver  the  poinded  goods^ 
if  not  sold  or  disposed  qfy   to  the  interim^  factor  or 
trustee.    The  suspender,  therefore,  was,  in  the  first 
instance,  at  least  entitled  to  the  custody  and  posses- 
sion of  the  poinded  goods,  and  of  the  whole  pro- 
perty of  every  description  belonging  to  the  bankrupts 
at  the  date  of  the  sequestration,  leaving  it  to  the  Bank 
of  Scoliand  to  claim  a  preference  over  the  price  of  the 
stock,  &C.,  in  the  ranking  of  the  creditors.    The  sus- 
pender is  trustee  for  the  general  behoof  of  the  prefer^ 
abUf  as  well  as  postponed  creditors,  and  consequently 
was,  in  the  first  instance,  entitled  to  the  custody  of 
the  whole  moveable  property  in  the  possession  of  the 
bankrupts;  and  the  respondent  was  not  entitled  to 
withdraw  from  the  estate,  and  dispose  of,  by  separate 
measures,  executed  under  his  own  exclusive  control, 
the  goods  which  he  had  previously  poinded;  and» 
therefore,  even  if  his  preference  should  be  ultimately 
sustained  in  tlie  ranking  of  the  creditors,  the  suspender 
was,  at  all  events,  entitled  to  an  interdict  against  the 
respondent,  when  attempting  to  carrj^  through  sales, 
the  warrants  for  which  were  not  applied  for  till  afier 
a  sequestration  was  awarded ;  and  for  that,  as  well  as 
for  the  other  reasons  stated,  the  letters  ought  to  be 
suspended,  and  the  suspender  found  entitled  to  ex- 
penses.     Answered — 1.    Although    an   interlocutor, 
awarding  sequestration,  may  tie  up  the  hands  of  the 
bankrupt  himself,  so  as  to  preclude  nim  from  conferring 
upon  any  creditor  a  preference  to  which  he  had  no 
claim  before,  it  places  no  check  or  interruption  in  the 
way  of  those  who  had  already  obtained  from  the  bank- 
rupt all  that  he  had  to  give,  and  had  only  to  complete 
and  render  effectual,  eidier  by  their  own  act,  or  by 
the  course  of  the  law,  a  right  which  they  had  already 

f possessed  in  substance* — IL  Although  the  first  de- 
iverance  on  the  petition  for  sequestration  produces 
certain  effects  in  bankruptcy,  it  does  not  vest  either 
the  heritable  or  the  moveable  estate  of  the  bankrupt 
in  the  trustee,  so  as  to  tie  up  the  hands  of  the  creai- 
tors  from  com(i4eting  their  rights,  previously  consti- 
tuted. The  preferable  right  oif  the  respondent,  there- 
fore, is  established  upon  the  same  principle  upon 
which  it  has  been  held,  that  an  assignee  may  effectually 
complete  his  right,  by  intimating  his  assignation,  and 
that  an  heritable  creditor  may  do  so  by  taking  infeft- 
ment, at  any  period  between  the  date  of  the  seques- 
.  tration  and  that  of  the  trustee  being  vested,  either  by 
the  adjudication  contained  in  the  act  of  confirmation 
by  the  Court,  or  by  the  conveyance  which  the  bank- 
rupt is  ordained  to  execute,  followed  by  the  trustee's 
infeftment  in  the  heritage,  and  by  his  taking  possessioa 
of  the  moveables. — III.  The  dispositions  m  favour  of 
the  Bank,  followed  by  infeftment,  vested  in  the  re- 
spondent a  real  right,  not  only  in  the  lands  thereby 
conveyed,  and  the  rents  thereof,  but  also  ki  the  moire- 
ables  found  upon  the  lands.  Whether  or  not  the  pre- 
ference of  the  respondent  ovei*  the  said  moveables  was 
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completed  merely  by  his  infeftmeHt,  it  tfi  at  all  events 
clear,  that  he  thereby  acquired  a  privilege  or  power 
to  attach  and  distrain  them,  so  long  as  they  remained 
on  the  ground,  or  at  least,  so  long  as  they  were  not 
completely  transf>erred  to  another. — IV.  An  heritable 
creditor,  infeft,  is  entitled  to  interfere  to  prevent  any 
other  party  from  carrying  off  the  moveables  unon  the 
liiuls  over  which  his  infeftment  extends;  and,  in  order 
to  render  that  interference  effectual,  it  is  by  no  means 
Hcce:isary  that  a  poinding  of  the  ground,  at  bis  in- 
8tance»  shall  have  been  carried  into  full  effect.*- V. 
The  provisions  in  the  Statute  54  Geo.  III.  obap.  137, 
sec.  40,  as  to  personal  poindings,  are  not  at  all  applt* 
cable  to  poindings  of  tne  ground,  following  upon  an 
heritable  security,  granted  for  a  sum  advanced  at  its 
date. — ^VI.  Even  on  the  supposition  that  the  trustee 
could  be  held  to  be  vested  with  the  bankrupt's  estate 
generally,  ad  at  the  date  of  the  first  deliverance,  still, 
by  the  decreets  of  poinding  the  ground,  proceeding 
npoQ  summonses  dulv  executed,  the  right  of  the  re- 
spondent over  the  said  moveables  was  effectually  ex- 
ercised, so  as  t<»  prevent  them  from  falling  under  the 
sequestration. — ^Vll.  At  all  events,  the  Bank's  pre- 
ference is  clear  over  those  moveables,  as  to  which  the 
letters  of  poinding  were  executed  on  25th  June  1829. 
Lord  Mackeosie  pronounced  this  interlocator  and 
note : — 

<*  The  Lord  Ordinary  (22d  Febraary  1 831,)  having  beard  par- 
ties' procurators,  and  thereafter  considered  the  closed  record,  and 
whole  process,  repels  the  reasons  of  suspension,  finds  the  letters 
orderly  proceeded,  and  decerns :  Finds  no  expenses  due  to  either 
pirly. — Xole, — A  poinding  of  the  ground  on  a  debihim  fundiy 
whatever  may  have  been  its  origin,  seems  to  the  Lord  Ordinary 
to  have  become,  in  our  law,  different  in  kind  from  an  ordinary 
poinding  of  the  moveables  of  a  debtor.  The  latter  proceeds  on 
a  mere  personal  debt,  the  former  on  an  infeftment  only.  The 
latter  affects  all  moveables,  but  the  former  is  confined  to  the 
moveables  on  the  fundus,  in  which  the  poinder  ia  infeft  The 
Utter  requires  a  decree  against  the  person  who  is  a  debtor,  and 
a  charge  on  the  decree,  and  is  limited  to  his  propertv.  The 
former  proceeds  on  a  decree  against  the  land  (though  the  exist- 
ing party  in  right  of  it  is  called  in  the  action)— >needs  no  charge, 
and  will  operate  directly  against  the  moveables  of  whoever  be- 
comes possessor  of  the  land.  It  may  be,  that  the  party  interest- 
ed in  the  fundus  is  not  at  all  bound  personally  for  the  debt,  but 
may  be  free  by  giving  up  i\itQ  fundus.  He  may  be  a  tenant  lia- 
ble  for  his  own  rent,  but  not  liable,  personally,  for  the  debitum 
fundi,  or  a  singular  successor,  or  heir  apparent  not  entering,  or 
even  charged  to  enter.  Ordinary  poindings  are  all  equal  inter  se^ 
or  preferable  by  priority  of  time  of  execution  only.  If  they  co- 
incide  in  time,  one  creditor  may  ask  to  be  conjoined  in  the  poind- 
ing with  the  other.  Poindings  of  the  ground,  inter  «e,  it  seems 
perfectly  certain,  are  not  equal,  nor  depend  on  priority  in  time 
of  execution :  That  proceeding  on  the  first  infeftment  is  prefer- 
aMe,  though  there  appears  to  be  a  remedy  where  tlie  preferable 
creditor  unduly  lies  by. —  Vide  Stair,  B.  2,  tit  5,  sec.  12, 
confirmed  by  all  our  writers.  It  seems  not  possible  to  ac- 
count for  these  peculiar  qualities  of  poindings  of  the  ground  in 
any  other  way  than  by  admitting  that  they  ore  founded  on  a  real 
right,  which  not  only  affects  the  fnndus,  but  the  moveables  there- 
on, as  accessaries  thereof.  It  is  true  that  this  real  right,  in  so 
far  as  it  aifects  the  moveables,  is  of  rather  an  anomalous  kind, 
and  weaker  than  the  right  to  the  land  itself*  For  it  is  liable  to 
be  excluded  b^  all  completed  alienatioris  of  the  moveables,  either 
voluntary  or  judicial,  to  persons  who  have  no  connection  with 
the  land,  as  well  as  by  the  rights  of  tenants  excepting  to  the 
amount  of  the  rent  due  by  them.  The  latter  restriction  did 
not  exist  originally,  but  exists  now,  by  virtue  of  an  expcess 
fitatutc,  extended  by  later  practice ;  and  even  yet,  to  a  cer- 
tain extent,  the  goods  of    the  tenant  *««    pondable  for  a 


debitum  f»ntH,    though    not    for  any  personal  debt    of  the 
landlord.     The  former  restriction. in  favour  of  completed  ali«. 
nation,  is  absolutely  necessary  to  any  management  whatever 
of  the  fundus,  as  well  as  to  die  safety  of  the  public,  and  has 
been  introduced  by  customary  law.     But    still,  though   this 
right  be  subject  to  great,  but  necessary  limitation,  it  seems  to  be 
a  real  right  sui  generis,  founded  on  the  sasine  in   the  land,  and 
creating,  where  it  is  not  legally  defeated,  a  preference  according 
to  the  priority  of  the  sasine.    If  it  be  such  at  all,  however,  it 
seems  impossible  to  carry  the  exception  ao  far  as  to  admit  ordi- 
nary poindings  into  equal  competition  with  it,  when  these  are 
not  completed  before  the  process  for  actual  exercise  of  the  real 
right  is  commenced.     That  would,  in  truth,  be  doing  away  all 
notion  of  a  real  right  whatever.    And  it  would  seem  strange  to 
hold,  that  while  a  poinding  of  the  ground  or  a  debitum  fundiy 
with  a  prior  infeftment,  was  preferable  to  a  poinding  of  the 
ground    on  a  posterior   infeftnoent,  yet  a    pioinding    of  the 
ground  on  an  ordinary  personal  debt,    mthout  infeftment  at 
all,  was  on  a  full  level   with  the  poinding  of  the    ground 
on  the  first  infeftment — their  preference  depending  merely  on 
priority  in  time.      The   Lord   Ordinary,  therefore,  does  not 
think   that  there  is  any  full   similarity  or  equal  competition 
between  poindings  of  the  gpround  and  ordinary  poindings ;  and 
this  opinion  is  confirmed  by  all  that  is  to  be  found  in  our 
writers,  in  reference  to  actual  practice,  and,  particularly,  in  Mr 
Ross,  though  he  does  not  approve  of  the  practice.    It  is  ooiw 
firmed,  /«%,  by  the  case  of  Tullis,.and  the  case  of  Hay  is  not 
contrary  to  this  view,  merely  shewing  one  of  the  exceptions  or 
limitations  on  the  real  right  o^defniunt  fumdi,  as  affecting  move- 
ables, above  stated.     This  being  the  case,  the   Lord  Ordinary 
does  not  think  that  an  ordinary  poinder  can  be  entitled  to  be 
conjoined  with  a  poinder  of  the  ground,  or  that  he  can  have  the 
benefit  of  any  of  the  provisions  for  dividing  the  product  of 
poindings  among  creditors.     The  Lord  Ordinanr  is  satisfied, 
that  in  all  these  provisions,  ordinary  poindings  of  moveables  of 
persons — for  the  debts  of  persons  were  in  view — not  poindings 
of  the  ground  for  debitaJundL    There  is  nothing  in  any  of  the 
Acts  of  Sederunt  or  Statutes,  to  shew  that  any  such  change  io 
our  law  was  ever  contemplated*    Now,  does  there  seem  any  im- 
possibility in  giving  a  construction  to  these  provisions  exclud- 
ing poindings  of  the  ground.     It  is  only  necessary  to  believe, 
that  the  term  poindings  or  poindings  for  debt,  was  used  in  the 
sense  of  ordinary  poindings— poinding  of  the  ground  being  view- 
ed as  a  complex  name  for  a  peculiar  process  sui  generis,  and  so  not 
included  under  the  other  tenns,  and  then  there  remains  no  dif- 
ficulty  in  the  construction.    In  the  Act  of  Sederunt,  10th  Au- 
gust 1754,  it  seems  manifest  that  ordinary  p<Hndiag8  only  were 
in  view  ;  for  the  Act,  in  its  preamble,  mentions  '  the  great  in» 
justice  done  to  the  creditors  of  notour  bankrupts,  by  the  pre- 
ference given  to  arrestments  and  poindings  according  to  their 
dates,*  which  was  not  the  case  in  relation  to  poindings  of  the 
ground.    In  the  pardcular  clause  of  the  Bankrupt  Act,  whiefa  i^ 
libelled,  the  words  *  poinding  of  a  debtor*s  effects,*  may  easily  be 
held  not  to  include  poindings  of  the  ground,  which  are  rather 
viewed  in  law  as  poindings  of  the  farm  moveables  on  the  debiium 
fu%di,  than  as  poindings  of  a  debtor's  effects.     Nor  would  it  be 
easy  to  find  in  the  act,  provisions  suited  to  the  case  of  poindings 
of  the  grounds,  such  as  may  easily  occur, — ex  gr,  in  case  of  a  te- 
nant poinded  to  a  small  extent  for  a  large  debitum  fundi,  of  a 
singular  successor  in  tlse  fundus,  or  an  apparent  heir  not  per« 
Bomdly  liable  for  the  debitum  fiindi.     The  provision  of  sect  4, 
is  said  to  be,  in  practice^  applied  to  poinding  of  the  ground.     If 
it  be  so,  this  cannot  be  otherwise  than  by  an  equitable  extension 
of  this  clause,  which  is  useful  and  convenient  in  all  cases  to  all 
concerned,  imposing  no  loss  on  any  body ;  and  it  la  not  possible 
to  apply  it  strictly  to  all  poindings  of  the  groond.    It  wonU  not 
follow,  however,  that  other  clauses  w<ere  to  have  a  simikr  ex* 
teosioB,  to  the  effect  of  taking  away  existing  preferences*  no 
where  mentioned  in  the  act  as  fit  to  be  abrogate^  and  still  leas 
token  away  expressly.*' 

The  80tpender  reclaimed  s 

Lord  Meadowhank  thought  the  argument  for  tlie  suspender 
was  exceedingly  plansible,  but  it  had  not  a  foot  to  stand  «n. 
Lord  JusUce^Clerlc^AiUT  the  note  o£  die  Lord  Ordimry,  it 
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was  unnecessary  to  say  any  thing.  The  suspender  had  attempt- 
ed to^  shew  that  the  real  poinding,  which  was  iui  generis,  was 
identical  with  an  ordinary  poinding.  There  was  a  clear  distinc- 
tion between  an  ordinary  poinding  and  one  of  the  ground. 

The  other  Jadge^  concurred,  and  the  Court  unani- 
mouisly  adhered. 

Suspenders*  Authorities.— -Stat.  54  Geo.  III.,  c.  137,  secU. 
5,  30,  38,  40,  &  60.  2  Bell,  3d  Edition,  p.  327.  'J  ullis  v. 
White's  Trustees,  18th  June  1817;  Fac.  Ck)l.  Samson  v.  M*- 
Cubbin,  1 5th  May  1822;  Shaw,  I.  p.  407.  Hay  v.  Marshall, 
7th  July  1824;  Shaw,  III.  No.  197;  affirmed  in  House  of 
Lords;  Shaw,  II.  p.  73.  Comyn's  Digest,  II.  p.  181.  Mor. 
p.  962a  Craig,  II.  8,  24.  Arkwright,  3d  December  1819. 
Niven,  6th  March  1823;  Ersk.  III.  6,  sec.  20;  IV.  1,  sects. 
11  &  12.  Ros8*8  Lectures,  II.  p.  442.  Bank.  II.  5  &  7. 
BeU,  II.  p.  65.66,  4th  Edition.  Kames*  Law  Tracts,  p.  177. 
Stair,  IV.  28,  sec.  19;  IV.  23,  sects.  2,  4&  5;  IV.  51,  9. 

Choiger's  Authorities — BelVs  Com.  II.  329-30.  5th  Edition. 
Buchan  v,  Farquharson.  24th  May  1797 ;  Mor.  2905 :  Bell,  II. 
40a  Cormack,  8th  July  1829;  S.  &  D.  Ersk.  II.  8,  sec. 
32;  IV.  ],6ec.  11.  Webster,  13th  July  1780;  Mor.  2902. 
Parker  v.  Douglas,  Heron  and  Company,  5th  February  1783; 
Mor.  286&  White  v.  Tullis,  18th  June  1817;  Fac.  Col. 
Hay  o.  Marshall,  7th  July  1824;  Shaw.  Karnes'  Law  Tracts 
regarding  Securities  on  Land.  Stair,  IV.  23,  sec.  19.  Bank. 
IL  5,  7.  Ersk.  IV.  1,  sec  11.  Hutchison,  26th  June  1830 ; 
Fac  CoL 

Second  Division ^Lords  Ordinary,  Moncreiff  &  Mackenzie. 

— Act.  Walker  v.  Skene.— /f/r.  Dean  of  Faculty  (Hope,)  & 
Whigfaam. — Harry  Davidson,  W.S.,  &  Brodies  &  Kennedy, 
W.S.,  Agents. — Mr  Ferguson,  Clerk. 

Sd  December  1831. 

No.  90.— Alexander  Eraser,  &c.,  Punuertt  v.  Sir  F.  G. 

Johnstone,  &c,  Defenders, 

Bona  fide  Consumpti  et  Percepti — Prescription — Note  of  Points 
for  Decision — Accountings  The  Lord  Ordinary,  in  an  accouni- 
ingf  having  ordered  note*  of  the  points  on  which  the  parlies 
wished  his  opinionf  before  the  ease  should  a^atn  be  remitted  to  an 
accountant ;  and  having  thereon  repelled  the  jtleas  of  jn^scription, 
and  of  bona  fide  percepti  et  consumpti,  ow/  ordered  mutu<d 
eases  to  be  laid  be/ore  English  counsel, — circumstances  in  which 
the  Court  adhered. 

The  Honourable  Alexander  Murray,  uncle  to  Lord 
Elibank,  one  of  the  pursuem,  died  in  1777,  leaving  a 
will,  whereby  he  constituted   his  nephew,   George 
Johnstone,  his  executor  of  all  the  real  and  personal 
estates  of  which  he  should  die  possessed,  under  the 
condition  of  paying  his  just  and  lawful  debts,  together 
with  certain  annuities  and  legacies  ;  and  that,  after  the 
death  of  the  said  executor,  the  real  and  personal  estates 
were  to  be  settled  on  such  of  his  brothers  or  nephews 
as  should  come  to  the  title  of  Lord  Elibank.     The 
pursuer,  Alexander  Lord  Elibank,  came  to  the  title 
Defore  the  death  of  Greorge  Johnstone,  his  uncle's  exe- 
cntor ;  and  on  the  death  of  the  executor,  he  claimed 
his  uncle's  personal  estate,  as  residuary  legatee — and 
Alexander  Fraser,  by  letters  of  administration,  de 
bonis,  15th  April  1826,  was  constituted  administrator 
of  the  goods,  See.  of  the  said  Alexander  Murray,  left 
unadministered  by  the  said  deceased  George  John- 
stone.    Upon  this,  the  pursuers  raised  an  action  against 
the  executors  and  representatives  of  the  said  George 
Johnstone,  who  had  intromitted  with  his  funds,  and 
also  with  those  of  the  said  Alexander  Murray,  and 
concluded,  that  they  should  render  full  and  particular 
accounts  of  their  intromissions  with  the  personal  estates 
of  the  said  Alexander  Murray,  &c.    In  1823,  the  pro* 


cess  was  remitted  to  an  accountant,  who  gave  in  his 
report  in  February  1830.  Mutual  objections  and  an- 
swers were  lodged,  and  the  Lord  Ordinary  ordered 
parties  to  interchange  notes  of  the  points  which  they 
wished  him  to  dispose  of  before  farther  report.  The 
pursuers*  note  contained  these  points  :— 

«  I.  The  extent  of  the  respective  rights  of  the  life  renter  mad 
fiar,  and  the  burdens  affecting  the  liferent  and  fee  respectively, 
under  the  will— -11.   Whether  the  defenders  are  not  bound  to 
account  for  the  intromissions  of  Governor  Johnstone  and  his 
representatives  with  the  rents  of  what  are  called  the  non  con- 
verted leasehold  subjects?— III.  Whether  the  pursuers  are  not 
entitled  to  chum,  at  creditors  on  the  funds  received  by  Governor 
Johnstone,  for  the  sum  of  £6549,  11.  a,  paid  to  Messrs  Tod 
and  Henderson,  and  others,  on  account  of  Ferguson's  debt?— 
IV.  Whether  the  pursuers  are  not  entiUed  to  claim  the  sum  of 
£7559,  19.  10.,  with  interest  and  costs  paid  to  the  said  Tod  and 
Henderson,  and  others,  on  1st  June  1808,  on  account  of  Feigu- 
son's  debt?— V.   Whether  the  'other  personal  property,'  re- 
ceived by  Governor  Johnstone,  should  not  be  stated,  in  the  firet 
instance,  at  £855,  1.  5.  ?— VI.  To  what  extent  the  accounu 
of  the  receivers  of  the  rents  are  to  be  taken  as  evidence,  and 
whether  the  defenders  are  not  answerable  for  the  deficiencies  or 
balances  on  the  accounts  of  the  receivers?" 

The  defenders'  note  embraced  the  following  points : 

"  I.  The  nature  and  legal  effect  of  the  Honourable  Alexander 
Murray's  settlement,  embracing  the  relative  rights  and  obliga- 
tions of  fiar  and  liferenter  under  that  settlement.  This  involves 
the  following  questions  :^1 .  Whether  Governor  Johnstone  was 
bound  to  pay  the  heritable  debts  affecting  the  real  property  not 
conveyed  by  the  settlement,  and  to  which  real  property  he  did 
not  succeed  ?  2.  Whether  he  was  bound  to  pay  the  interest 
of  these  heritable  debts  out  of  the  proceeds  of  the  moveable  suc- 
cession? 3.  Whether  Governor  Johnstone  was  bound  to  pay 
the  principal  sums  of  debt  left  by  Mr  Marray,  out  of  the  annual 
revenue  arising  from  the  funds  to  which  he  succeeded  under 
Mr  Murray's  settlement,  or  only  to  keep  down  the  interest  of 
these  debts  ?  4.  And  whether,  on  the  supposition  that  Govcr- 
nor  Johnstone  had  dischar^d  any  of  the  principfd  of  these  debts, 
his  representatives  are  entitled  to  repayment,  or  credit  for  such 

payment,  out  of  the  fee  of  the  estates II.  The  two  pleas  in 

hiw  uiged  by  the  defenders  in  their  previous  pleadings,  in  bar 
of  ihe  present  accounting,  viz  :  1.  That  the  rents  pursued  for, 
were  bona  Jide  percepti  et  coiaumpti;  and,  2.  That  the  claims 
of  the  pursuers  are  cut  off  by  prescription.— II L  Supposing  it 
shall  be  decided  that  the  above  pleas  in  law  are  not  well  found- 
ed,— The  proper  basis  of  an  accounting  between  the  pursuers 
and  defenders,  in  relation  to  the  proceeds  of  the  succession,  un- 
der Mr  Murray's  settlement,  embracing  the  rents  arising  from 
the  subjects  left.      This  involves  the  following  questions : — 

1.  Whether  the  defenders  were  bound  to  enter  into  an  account- 
ing at  all  with  the  pursuers,  as  to  what  Governor  Johnstone 
was  entitled  to  draw  under  his  right  of  liferent  during  his  life  ? 

2.  Whether  the  defenders  are  bound  to  account  for  any  i«nts  or 
sums  beyond  what  appear  from  the  accounts  of  the  different  re- 
ceivers  or  factors  appointed  by  Governor  Johnstone  and  his  re- 
presenutives,  to  draw  the  rents,  &c.  for  their  behoof,  to  have 
been  actually  received  by  them  ?  a  Whether  the  defenders  are 
bound  to  debit  themselves  with  any  balances  that  may  appear  to 
be  due  by  the  said  factors  or  receivers  on  their  different  accounts 
of  intromissions?  4.  Whether  payments  bv  Governor  John- 
stone, of  the  following  description,  do  not  form  a  diaige  upon 
the  capital  as  well  as  the  income  of  Mr  Murray's  estate,  and  fall 
to  be  stated  proportionally  against  the  liferent  and  fee  thereof, 
viz.  the  expense  of  proving  the  will,  letters  of  administration, 
&C.,  the  fines  and  expenses  attending  the  renewals  of  the  leases 
and  admissions  to  the  properties  for  the  benefit  of  the  general 
estate,  and  assessments,  permanent  repairs  and  outgivings  for 
the  benefit  of  the  estate?  5.  Whether  the  defenders  are  en- 
titled to  credit  for  the  law  chaiges  stated  as  incurred  in  regard 
to  Mr  Murray's  succession  ?" 

Lord  Mackensie  then  pronounoed  this  interlocutory 
Uth  June  laSl :— 
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"  HaTing  heard  parties*  procurators  on  tbe  note  of  points  re- 
spectively submitted  to  him  by  the  parties,  and  considered  the 
whole  process.  Finds,  that  under  the  interlocutor  already  pro- 
nounced in  the  cause,  the  defenders  are  bound  to  account  to  the 
pursuers  for  the  unconverted,  as  well  as  the  converted  subjects : 
Repels  tbe  two  pleas  in  law,  urged  by  tbe  defenders  before  the 
sccoanunt,  vii—^rjl,  That  the  rents  pursued  for  were  bonajide 
pcTcepti  et  contumpti:  and,  Mcoiuf,  That  the  claims  of  the  pur- 
suers are  cut  off  by  prescription,  and  decerns ;  and  as  to  the  other 
points  submitted  to  him,  the  Lord  Ordinary  ordains  parties  to 
prepare  a  mutual  case  for  the  opinion  of  counsel,  to  be  thereaf- 
ter lodged  in  process  against  the  22d  day  of  June  current.** 

The  defenders  reclaimed, — bat'the  Court  adhered. 

Second  Division.— Lord  Ordinary,  Mackenzie. — Act.  D.  M*- 
NeiU.— ^ft.  Clephane.— Walter  Dickson,  W.S.,&  J.  X  Fraser, 
W.S.,  Agents. — Mr  Thomson,  Clerk. 

^d  December  183L 

Kg.  91 Geo&oe  Bbodie,  Petitioner,  v.  William  Sinclair, 

Respondent. 

Expenses— W  pvrnter  hamng  in  fiart  gained  hit  cause,  but  hav . 
ittg,  from  his  litigiousness,  been  found  liable  in  expenses  to  the 
defender ;  and  the  pursuer  having  appealed}  ami  the  interlocutor 
Jinding  him  liable  in  expenses  having  been  reversed — Heltl,  when 
the  case  came  back  to  the  Court  of  Session,  that  he  was  not  entitled 
to  the  erperues  incurred  previous  to  the  appeal. 

This  ease  is  reported  antea^  Vol.  IV.  p.  52.  Lord 
Medwynpronoanced  this  interlocator,  24th  June  1828: 

••  Sustains  the  defences  as  to  all  the  articles  in  the  account  libel- 
led, except  the  cash  payments  on  8th  and  9th  February  1810, 
for  the  sums  of  ^11  and  ;€10;  and  decerns  for  these  sums,  with 
the  interest  due  from  said  dates,  till  paid.  But  in  respect  that 
the  expense  of  litigation  in  this  case  has  been  mainly,  if  not  al- 
together, occasioned  by  the  pursuer  insisting  for  the  other  items 
in  tbe  account  which  have  not  been  sustained,  finds  the  pursuer 
hsble  in  expenses  to  the  defender,  and  authorises  the  defender 
to  retain  out  of  the  sum  decerned  for,  the  amount  of  said  ex- 
penses ;  allows  an  account  thereof  to  be  given  in ;  and  remits  to 
the  Auditor  to  tax  the  same,  when  given  in,  and  to  report.'* 

The  petitioner  (pursuer)  having  reclaimed,  the 
Second  Division  remitted  to  the  auditor  of  Court  to 
examine  tho  state  of  accounts  between  the  parties ; 
and  thereafter,  1 9th  November.  1830,  they  adhered, 
and  decerned  against  the  petitioner  for  a  balance  of 
£58,  17s.  of  expenses,  in  favour  of  the  respondent 
(defender).  The  petitioner  appealed  i/i^orma^jflMperw 
to  the  House  of  Lords,  when  the  following  judgment 
was  pronounced,  23d  September  1831 : — 

*'  Whereas  yesterday  was  appointed  for  hearing  counsel  upon 
tbe  petition  and  appeal  of  George  Brodie,  residing  in  Bower- 
nadden,  in  the  county  of  Caithness,  complaining  of  an  interlo- 
nitor  of  the  Lord  Ordinary  in  Scotland,  of  the  24th  of  June 
18*28»  in  so  far  as  it  sustains  the  defences,  and  finds  the  peti- 
tioner liable  in  expenses,  and  also  of  three  interlocutors  of  the 
Lords  of  Session  there,  of  the  Second  Division,  of  the  Sd  day 
of  December  1829,  tbe  19th  day  of  November  1890,  and  the 
18th  day  of  December  1830,  and  praying  that  the  same  might 
be  reversed,  varied  or  altered,  so  far  as  complained  of,  or  that 
tbe  appellant  misht  have  such  relief  in  the  premises  as  to  this 
House,  in  their  Lordships*  great  wisdom,  should  seem  meet ;  to 
which  appeal  William  Sinclair,  Esq.  has  not  put  in  his  answer, 
though  peremptorily  ordered  so  to  do ;  counsel  were  accordingly 
called  in  to  be  heard,  and  one  counsel  only  appearing  for  the  ap- 
pellant (none  appearing  for  the  respondent),  he  was  heard  to 
state  and  axgue  the  case  on  behalf  of  the  appellant ;  and  having 
prayed  a  reversal  of  the  interlocutors  complained  of,  the  counsel 
wis  directed  to  withdraw,  and  due  consideration  had  this  day  of 
what  was  offered ; — it  is  ordered  and  adjudged,  by  tbe  Lords 
Spiritual  and  Teropoial  in  Parliament  assembled,  that  the  se- 
veral interlocutors  complained  of  in  the  said  appeal,  so  far  a3  the 
same  find  '  the  pursuer  liable  in  expenses  to  the  defender,'  be. 


and  the  same  are  hereby  reversed ;  and  it  is  further  ordered  and 
adjudged,  that  in  all  other  respects  tbe  said  interlocutors  be,  and 
the  same  are  hereby  affirmed  ;  and  it  is  further  ordered,  that  the 
cause  be  remitted  back  to  the  Court  of  Session,  to  do  therein  as 
shall  be  consistent  with  this  judgment." 

The  petitioner  then  moved  in  the  Court  of  Session,  to 
have  the  judgment  of  the  House  of  Lords  applied,  and 
prayed  that  he  should  be  found 

"  entitled  to  the  expenses  incurred  by  him  in  this  Court,  previ- 
ous to  the  appeal  to  the  House  of  Lords,  with  the  expense  of 
the  present  application,  and  the  dues  of  extract** 

Objected,  that  the  present  demand  for  expenses 
was  incompetent  and  untenable.  Tbe  House  of  Lords 
had  afifirmed  the  case  on  the  merits,  and  only  altered 
in  so  far  as  the  petitioner  was  not  to  be  liable  jii  tbe 
expenses.  They  had  not  decided  that  tbe  petitioner 
was  to  recover  his  expenses  from  the  respondent. 

Lord  Justice  Clerk.^The  Court  must  put  a  bona  Jl//e  inter- 
pretation upon  the  judgment  of  the  House  of  Lords,  and  give 
effect  to  it.  The  appeal  was  against  the  whole  interlocutors; 
and  the  words  of  the  judgment  of  the  House  of  Lords,  finding 
the  pursuer  not  liable  in  expenses  to  the  defender,  seemed  em- 
phatical,  and  showed  the  meaning  of  the  judgment.  If  the  full 
expenses  were  to  have  been  given,  tbe  judgment  would  have 
said  so.  On  the  merits,  the  pursuer  was  wrong;  the  findings 
showed  a  want  of  bona  files  on  bis  part.  He  was  not  entitled 
to  expenses. 

Lord  Glerdee The  remit  is  to  proceed  in  consistency  with 

the  judgment  of  the  House  of  Lords,  who  had  pronounced  no 
decision  finding  expenses  any  way.  The  Court  of  Session  was 
not  disqualified,  by  the  judgment  of  the  House  of  Lords  in  this 
case,  from  giving  expenses  according  to  the  decision  on  the 
merits.  Though  they  could  not  now  find  the  petitioner  liable  in 
expenses,  yet  they  ought  not  to  find  him  entitled  to  his  expenses. 

Lord  Cringletie  thought  the  petitioner  had  a  good  deal  of  as- 
surance in  making  tbe  present  claim  for  expenses  of  process. 
Hrtd  the  judgment  been  reversed,  he  could  have  understood  it,— 
but  not  where  he  had  lost  his  case  on  the  merits. 

The  Court  pronounced  this  interlocutor : 

*•  In  so  far  as  it  craves  expenses  of  process  against  the  defen- 
der, find  the  petitioner  not  entitled  to  expenses,  as  craved :  Find 
him  entitled  to  the  expenses  of  the  application  for  applying  the 
judgment  of  the  House  of  Lords ;  and  find  the  defender  entitled 
to  the  expenses  of  opposing  the  petition  on  other  points ;  allow 
the  respective  accounts  to  be  given  in,  and  audited  in  common 
form." 

Respondent's  Authorities.^Dick  o.  Cuthbertson,  19th  Ja- 
nuary 1828;  S.  &  D.  Stiriing  v.  Dun,  14th  January  1831 ;  S. 
&  D.  Reid  v.  Hope,  10th  November  1828;  S.  &  D.  M'Ta- 
vish,  I2th  February  1831 ;  S.  &  D. 

Second  Division Lord  Ordinary,  Medwvn. — Act.  Dean  of 

Faculty  (Hope)  and  Sandford — Alt.  Q.  Napier.— D.  Clyne, 
S.S.C.,and  G.  &  W.  Napier.  S.S.a,  Agents.— Mr  Thomson, 
Clerk.  

6th  December  1831. 

No.  92.— RfOOWAY  &  Bbidson,  Petitioners,  v.  Hbney  BaocK, 

Respondent. 

Partnership— Company«>Liability — drcumstanees  in  which  one 
of  two  firms  constituted  under  one  contract,  weajbund  liable  in  pay- 
ment of  a  debt  incurred  by  a  previous  firm  of  similar  title,  in  which 
two  out  of  the  three  partners  of  the  new  firm  had  been  partners. 

Thomas  Lancaster,  Archibald  Duncan,  and  James 
Duncan,  entered,  in  May  1827,  into  a  joint  trade, 
from  August  1826,  as  power-loom  wearers,  dyers, 
printers  and  merchants,  in  Glasgow  and  the  neighbour* 
hood,  under  the  firms  of  Lancaster,  Duncan  and  Co. 
for  the  printing  and  dying,  and  of  Archibald  Duncan 
&  Co.  for  the  weaving,  with  liberty  to  any  partner  to 
withdraw  and  have  the  books  balanced  met  three 
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years,  upon  six  xnontlis*  notice.    The  following  were 
clauses  in  die  contract : 

"  This  contract  of  copartnership,  entered  into  between  Tho- 
mas Ijanca3ter,  merchant  in  Glasgow,  and  dyer  and  printer  at 
Dalmarnock,  Ardhibald  Duncan,  merchant  in  Glasgow,  and 
James  Duncan,  merchant  there,  of  the  fint,  second,  and  third 
parts,  witnesseth  that  the  said  parties  have  agreed,  and  do  bere- 
by  f^ee,  to  become  copartners  in  carrying  on  a  joint  trade  and 
business  as  power-loom  weavers,  dyers,  printers,  and  merchants 
in  Glasgow,  and  at  Anderston  and  Dalmarnock;  and  that  for  the 
better  carrying  on  the  same  they  have  resolved,  and  do  hereby 
resolve,  on  the  following  rules  and  regulations,  which  are  hereby 
declared  to  be  the  fundamental  principles  by  which  the  rights 
nnd  interests  of  the  parties  are  to  be  regulated : —  I  s/,  The  said  co- 
partnership shall  be  carried  on  under  the  name  and  firm  of  Lan- 
caster, Duncan  and  Company,  for  the  dying  and  printing  busi- 
ness, and  of  Archibald  Duncan  and  Company  for  the  weaving 
business,  and  shall  subsist  and  endure  for  the  space  of  five  ^ears 
from  and  after  the  lat  day  of  August  last  1826  years,  which  is 
hereby  declared  to  have  been  the  commencement  thereof,  not- 
withstanding the  date  of  these  presents,  but  with  liberty  to  any 
of  the  paitners  to  withdraw  from  the  copartnery  at  the  end  of 
three  years  from  the  said  1st  day  of  August  1826,  on  giving  six 
months'  intimation  in  writing  of  his  or  their  intention  so  to  do, 
to  the  other  partner  or  partners.  3</,  Each  of  the  said  partners 
■hall  have  power  to  subscribe  the  companies*  firms,  but  only  in 
regard  to  the  business  of  the  comnanies,  and  in  no  other  what- 
soever, excepting  in  so  far  as  the  nrm  of  Archibald  Duncan  and 
Company  is  required,  for  the  winding  up  of  the  lata  business  of 
the  said  Ardiibald  and  James  Duncan,  or  ns  either  of  the  firms 
may  be  granted  to  the  said  Thomas  Lancaster  for  the  wind- 
ing ap  of  his  late  basiness,  decbring  that  the  partner  or  partners 
subscribing  the  companies'  firms,  or  either  of  them,  for  any  other 
than  the  business  of  the  concern,  with  the  exception  foresaid, 
shall  ipto  /acto  cease  to  be  interested  in  the  business,  and  shall 
be  paid  out  as  is  hereinafter  provided,  in  case  of  an^  partner  re> 
tiring  at  the  end  of  three  years ;  and  the  said  parties  shall  de- 
^pote  their  whole  time  and  attention  to  the  business  of  the  said 
concerns,  and  shall  not  on  any  account  enter  into,  or  engage  in 
any  other  business  during  the  subsistence  of  this  contract  3tf, 
The  capital  stock  of  the  said  Company  shall  consist  of,  and  be 
advanced  in  manner  following,  viz — the  said  Thoauis  liuiGBSter 
shall  advance  the  whole  capital  at  present  bdonging  to  him,  as 
the  amount  thereof  shall  be  ascertained  on  a  final  winding  up 
and  balancing  of  the  books  of  the  coacem  lately  carried  on  by 
him,  made  up  to  the  1st  day  of  August  last,  at  which  date  the 
said  late  eoncem  is  herebjr  dedared  to  have  ceased  and  deter- 
mined ;  and  the  said  Archibald  Duncan  and  James  Duncsn  shall 
serenilly  adTance  the  amount  of  capital  at  present  belonging  to 
them,  both  as  copartners  and  as  individuals,  as  the  same  shall 
be  aseertained  on  a  final  winding  up  of  the  businesses  lately  car- 
ried on  by  them,  in  like  manner,  to  the  1st  day  of  August  last, 
when  their  business  is  also  declared  to  have  ceased  ;  declaring 
always  that  each  partner  shall  be  entitled  to  draw  the  legal  io- 
.terest  on  his  share  of  said  capital  stock.  And  farther,  it  is  here- 
by specially  provided  and  agreed,  that  the  said  Thomas  Lancas- 
ter's heritable  property  (bduding  the  whole  works,  machinery, 
and  utensils)  at  Dahnamock,  shall  be  placed  to  his  credit  in  the 
oompaniss'  books,  to  account  of  the  advance  of  his  share  of  t1«e 
capital  stock,  at  the  sum  of  jC  13,000  Sterling,  being  the  com- 

Suted  value  of  the  same ;  and  the  said  Thomas  Lancaster  here- 
y  binds  and  obliges  himself  to  dispone  and  make  over,  to  and  in 
favour  of  the  companies,  by  a  valid  and  formal  deed  or  deeds  of 
oonveyance,  the  whole  oif  the  said  heritable  property,  as  the  same 
is  particulariy  described  in  the  title-deeds  thereof.  4iA,  The 
said  Thomas  Lancaster  shall  be  interested  in  the  profits  and 
loss  of  the  said  businesses  to  the  extent  of  five-tenA  shares,  the 
said  Archibald  Duncan  to  the  extent  of  three-tenth  shares,  and 
tiie  said  James  Duncan  to  the  extent  of  two-tenth  shares  for 
the  first  two  years ;  and  at  tl^e  expiry  of  the  said  two  years,  the 
said  Thomas  Xjancaster  shall  be  interested  to  the  extent  of  ten 
twentieth  shares,  the  said  Archibald  Duncan  five-twentieth 
Shares,  and  the  said  James  Duncan  five-twentieth  shares ;  but 
Imtil  the  whole  capital  stock  shall,  as  after  provided,  amount  to 


the  sum  of  £80,000  Steriing,  the  said  pstties  shsll  only  be  en- 
titled  to  draw  out  annually  (besides  the  interest  of  his  stock,) 
from  the  profits  of  the  concern  as  follows :  viz.  the  said  Tho- 
mas Lancaster  the  sum  of  j6800  Sterling,  the  said  Archibald 
Duncan  the  sum  of  £500  Sterling,  and  the  said  James  Duncan 
the  sum  of  £400  Steriing,  and  no  more ;  and  the  remainder  of 
said  profiti,  after  a  sufficient  sum.  shall  be  set  aside  to  answer  any 
loss  that  mar  arise  upon  the  consignment  of  goods  or  by  bod 
debts,  shsll  be  added  to  the  share  of  the  capitid  stock  respec- 
tively belonging  to  the  parties,  until  the  whole  of  the  said  capi- 
tal stock  shall  amount  to  the  foresaid  sura  of  £80,000  Steriing, 
and  when  the  capital  stock  shall  be  aocumulated  to  that  sum,  the 
profits  aocnnng  to  each  psity  on  their  several  shares  of  the  same, 
shall  be  disposed  of  in  such  a  manner  as  shall  hereafter  be  agreed 
on  by  a  minute  to  be  engrossed  on  the  back  hereof,  or  entered  in 
the  companies'  books.** 

The  petitioners  were,  as  bleachers,  employed  by,  and 
became  creditors  of  the  original  Archibald  Duncan 
and  Co.,  and  raised  an  action  against  the  Company  for 
payment  of  the  balance  of  their  account.  During  its 
dependence,  the  two  companies  became  bankrupt. 
And  on  the  23d  of  February  1830,  the  two  company 
estates,  and  those  of  the  individuals,  were  seonestrated. 
Brock  waa  appelated  tniatee,  and  was  cltea  by  inci- 
dent diligence  as  a  party  to  the  above  action.  But 
he  did  not  defend  it.  The  petitioners  got  decree 
against  the  Coapaoy  and  trustee^  December  15, 
1830;  and,  on  the  5th  of  February  1831»  claimed  to 
be  ranked  accordingly  in  the  sequestration.  But,  on 
the  I2th  of  July  1831,  Brock  issued  the  following 
judgment  on  their  daim :— - 

<' Deliveranoe  by  the  trustee  on  the  estates  of  Lancaster, 
Duncsn  and  Company,  and  Archibald  Duncan  and  Company, 
merchanto  in  Glasgow,  and  of  Thomas  Lancaster,  Archibald 
Duncan,  and  James  Duncan,  partners  of  said  Company,  as  indi- 
viduals, upon  the  claim  lodged  anmst  the  estate  of  Ar^ibahi 
Duncan  and  Coospany,  bv  Thomas  Ridgway  and  nephew,  bleach- 
ers at  Wallsuches,  in  the  county  of  Lancaster.  The  trustee 
rejects  the  claim  as  a  ranking  upon  the  estate  of  Archibald 
Duncan  and  Company  under  sequestration,  in  respect  that  the 
debt  claimed  was  contracted  prior  to  the  formation  of  the  pre- 
sent  Company  of  Lancaster,  Duncan  and  Company,  and  Archi- 
bald Duncan  and  Company,  of  which  the  said  Thomas  Lancas- 
ter, Archibald  Duncan,  and  James  Duncan  were  the  partners, 
and  was  contracted  while  the  only  partners  were  the  said  Archi- 
bald Duncan  and  James  Duncan.  The  trustee,  for  these  rea- 
sons, refuses  to  rank  said  daim  upon  the  present  company-fiuids 
of  Archibald  Duncan  and  Company,  and  Lancaster,  Ouncan 
and  Company,  whidi  is  one  and  the  same  Company,  but  sus- 
tains the  same  as  a  claim  upon  the  funds  of  Archibald  Duncan 
and  James  Duncan,  as  individuals.  (Signed)  Hensy  Bbock, 
trustee  to  the  sequestrated  estates  of  Lancaster,  Duncan  and 
Company,  and  Archibald  Duncan  and  Company.*' 

Against  this,  Ridgway  and  Bridson  petitioned, 
stating — That  their  debtors,  Duncan  ana  Co.,  had 
given  no  notice  of  their  dissolution,  so  as  to  benefit  by 
the  adoption  of  the  double  firm  of  Duncan  and  Co. 
and  Lancaster,  Duncan  and  Co.,  which  procaaeded  for 
nearly  a  year  without  any  written  contract,  and  was 
afterwards  constituted  by  a  written  contract,  which 
the  petitioners  had  never  heard  of  till  after  the  se- 
uuestration :  That  the  deed  could  not,  without  fraud, 
defeat,  and  was  not  intended  ta  defeat  the  claime  of 
the  creditors  of  Duncan  smd  Co. :  That  one  set  of 
books  was  employed  for  both  firms :  That  the  contract 
expressly  provided  for  the  winding  up  of  Duncan  and 
Co.'s  affairs:  That  while  Lancaster  had  employed 
one  or  both  of  the  firma  far  imdyuig  up  bis  private 
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basine«t,  one  or  both  of  the  Duncant  had  employed 
the  firm  of  Daocan  and  Co.,  whtch  had  merely  received 
a  new  partner,  in  winding  up  their  old  business  :  That 
it  had  nerer  been  maintained  in  the  Inferior  Court 
action  that  the  debt  was  one  due  by  a  dissolved,  and 
not  an  existing  company ;  and  that  if  they  were  en- 
titled to  rank  against  the  one  firm,  they  were  also 
entitled  to  rank  against  the  other,  as  both  stood  upon 
one  contract.  The  Trustee  answered — That  the  only 
two  g^unds  on  which  the  claim  could  be  supposed 
yalid,  were  either  that  Duncan  and  Co.  are  the  same 
with  the  sequestrated  Company,  or  that  the  seques- 
trated Company  had  subjected  itself  in  the  debt  claim- 
ed, by  failure  of  notice,  and  by  the  terms  of  the  new 
contract :  That  neither  of  these  was  the  truth :  That 
new  books  and  premises  had  been  opened  under  a  new 
contract,  with  new  firms  and  employment,  and  the 
assumption  of  a  new  partner ;  and  tliat  Duncan  and 
Company  had  been  actually  dissolved. 

*'  (kk  September  1081. — The  Lord  Ordinary  officiating  on  tbe 
bills  having  advised  this  petition,  answers  thereto,  copy  of  the 
contract  of  copartnery  between  Thomas  Lancaster,  Archibald, 
and  James  Duncan,  dated  14th  May  1827,  and  whole  process 
produced — Recals  the  interlocutor  or  deliverance  of  the  trustee  on 
the  sequestrated  estate  of  Lancaster,  Duncan  and  Ca,  and  Ar- 
chibald Duncan  and  Co.,  and  the  individual  partners  thereof,  and 
remits  to  the  said  trustee  to  rank  the  debt  due  to  the  petitioners 
on  the  sequestrated  estates  of  said  companies,  and  the  individual 
estates  of  Archibald  and  James  Duncan,  but  not  on  the  private 
or  individual  estate  of  said  Thomas  Lancaster,  and  decerns : 
Finds  said  respondent  liable  for  expenses  to  the  petitioners,  and 
remits  to  the  Auditor  of  Court  to  tax  the  same. — Note,~~lt  is 
admitted  that  the  debt  claimed  on  by  the  petitioners,  is  a  just 
and  true  debt  against  Archibald  and  James  Duncan,  and  it  is 
farther  admitted  that  it  was  contracted  by  Architmld  and  James 
Duncan  and  Company.  In  this  situation  the  Lord  Ordinary 
cannot  admit  that  partners  of  a  company  having  contracted  a 
dcbtt  can  withdraw  their  funds  from  payment  of  that  debt  by  the 
mere  act  of  entering  into  a  new  copartnery  with  a  third  person, 
and  that,  too,  without  notifying  to  the  public  their  intended  mea- 
sure, and  caUing  on  all  their  creditors  to  demand  payment  of 
their  debts,  and  tlie  debtors  of  the  Company  to  pay  what  they 
are  owing.  Any  person  entering  into  such  copartnery  without 
such  previous  measures,  appears  to  the  Lord  Ordinary  (to  use 
the  gentlest  language)  to  consent  that  the  funds  of  the  new 
Company  roust  remain  liable  for  payment  of  the  debts  of  the 
Company  with  whom  he  has  associated  himself.  But  in  this 
case  there  is  no  need  for  presumed  consent  By  the  contract  of 
copartnery  the  consent  is  express.  The  stock  to  be  contributed 
by  Archibald  Duncan  and  Company  is  their  free  fund,  after  pay- 
ment of  their  debts  existing  at  the  date  of  the  contract  There 
is  an  express  stipulation  that  they  may  use  the  firm  of  the  Com* 
pany  to  grant  bills  and  other  aocuments  as  renewals  of  such 
debts,  or  evidences  thereof ;  that  accordingly  such  documents 
have  been  granted,  and  the  trustee  admits  that  where  such  have 
been  granted,  he  has  ranked  them  on  the  estates  under  his  ma- 
nagement  But  the  Lord  Ordinary  considers  that  the  express 
stipulations  in  the  contract  of  copartnery  have  the  same  effect  as 
if  it  bill  had  been  granted  to  the  petitioners,  except  that  these 
stiiHilations  could  not  have  warranted  diligence  as  a  bill  or  bond 
would  have  done,  or  a  demand  against  Lancaster  as  an  indi>ndu. 
al.  The  right  to  sign  the  Company  firm  to  a  document  renew- 
ing or  acknowledging  a  debt  of  Andrew  [Archibald]  Duncan 
and  Companv  is  contained  in  the  contract;  it  is  equivalent  to  a 
declaration  that  the  stock  of  the  new  Company  was  liable  for 
yuch  debt ;  it  is  in  perfect  conformity  to  the  clause  stipulating 
that  the  stock  to  be  contributed  by  Andrew  [Archibald]  Duncan 
and  Company  was  to  be  their  funds  remaining  free  after  pay- 
ment  of  their  debts ;  and  as  a  consequence  of  this  the  stocx  of 
the  new  Company  remained  suhjject  to  such  claims ;  nor  can  the 
I<«rd  Ordinary  assent  to  the  plea  of  the  trustee  that  by  the  art 
of  injustice  by  Andrew  [Archibald]  Duncan  and  Company  in 


resisting  payment  of  the  debt  due  to  the  petitioners,  instead  of 
giving  a  bill  for  it,  as  they  were  bound  to  do  so,  since  the  debt 
is  admitted  to  be  just,  the  funds  of  the  new  Company  are  not  to 
be  liable.  For  aJl  these  reasons,  the  Lord  Ordinurv  has  dis^ 
sented  from  the  opinion  of  the  trustee.  As  no  such  bill,  how- 
ever, was  granted,  the  Lord  Ordinary  does)  not  think  that  Tho- 
mas Lancaster's  private  estate  is  liable.** 

The  respondent  reclaimed.     At  advising. 

Lord  Gtenlee  thought  that  the  contract  cave  liberty  to  use  the 
firm  of  the  old  Company  to  wind  up  the  debts  of  the  old  Com- 
pany :  and  that  the  carrying  on,  in  the  name  of  Duncan  and  Co., 
the  defence  of  the  action,  was  the  same  as  if  a  new  bill  had  been 
granted. 

The  Lord  Justice-Clerk  was  of  the  same  opinion  as  the  Lord 
Ordinary,  on  both  branches  of  the  case.  The  time  was  past 
when  the  parties  should  have  come  forward  to  state  what  they 
could  against  such  liability  as  that  contended  for.  Had  they' 
done  so  in  due  time,  the  clauses  would  have  been  considered, 
and  they  would  have  been  bound  to  concur  and  contribute.  The! 
winding  up  of  the  concern  implied  the  payment  of  debt  as  well 
as  the  collection  of  ckiras.     The  debt  must  be  ranked. 

The  Court  refused  the  note. 

Second  Division. — Lord  Ordinary,  Cringletie. — Jet,  Dean 
of  Faculty  (Hope),  yrooA.^AU.  Gillies.  —  Robert  Welsh, 
S.S  C,  and  D.  Campbell,  W.S.,  Agents. — Mr  Feiguson, 
Clerk. 


6th  December  1831. 
No.  93. — BoGLE*B  ExEctrroRs,  Rai4ert,  o.  John  Hendrrbok, 

&C.  Ctaimants. 

Commission — Held^ihm  executors  may  claims  in  a  multiplepoind* 
ingt  a  moierale  commission  on  payments  made  by  them  Ihrovgh 
cotui^nation  or  otherwise^  in  room  of  remuneration  for  tfteir 
troubie. 

Bogle's  executors  raised  a  multiplepoinding,  where- 
in the  fund  in  medio  consisted  of  certain  sums  of 
money  belonging  to  the  exccutry,  on  which  Hender- 
son, &c.  were  clairoants.  The  executors  themselves 
lodged  a  claim  in  the  following  terms  :— 

"  I .  In  the  accounts  lodged  by  the  claimants  for  the  years 
1809,  1810,  and  1811,  a  commission  of  one-half  per  cent,  is 
chaiged  on  the  payments  made  during  that  period ;  and  a  like 
commission  is  charged  on  the  payments  made  between  December 
1819  and  December  1824;  but,  in  the  accounts  rendered  be- 
twixt 181 1  and  1819,  no  commission  whatever  is  charged.  The' 
claimants,  therefore,  claim  the  sum  of  j812,  17.  1.,  being  com- 
mission at  the  rate  of  one*half  per  cent,  on  the  payments  made 
by  them  from  31st  December  J  611  to  3 1st  December  1819. 
2.  From  the  time  the  process  was  raised,  to  3 1st  December 
1825,  the  claimants  had  expended  on  postages  the  sum  of  j£l, 
IDs.,  and  since  that  period  the  further  sum  of  £\,  15s.,  to 
both  of  which  sums,  as  well  as  to  all  other  postages  they  may 
still  incur,  they  now  claim  repayment,  with  interest  from  the 
time  these  payments  were  made.  3.  The  claimants  claim  the 
whole  expenses  incurred  by  them  in  this  process.  In  consequence 
of  the  great  delay  that  has  taken  place  in  bringing  the  matter  to 
an  issue,  the  claimants  have  been  obliged  to  make  several  pay- 
ments to  account  of  these  expenses ;  they  therefore  claim 
interest  at  the  rate  of  five  per  cent.,  from  the  date  at  which  ' 
these  advances  were  so  made  by  them  till  paid.  4.  The  claim- 
ants also  claim  a  commission,  at  such  rate  as  may  appear 
reasonable,  on  the  payments  made  by  consignation  or  otherwise, 
since  this  process  was  raised ;  and  they  submit  that  they  are 
the  more  entitied  to  this,  in  consequence  of  the  great  trouble 
the  claimants  have  been  put  to  in  this  business.  They  also 
daim  interest  on  said  commission,  at  the  rate  of  five  per  cent., 
from  the  date  at  which  these  pajmients  were  so  made." 

«*  The  Lord  Ordinary  (28th  June  1831,)  having  heard  counsel 
for  the  parties,  repels  the  claim  made  by  the  raisers  of  the  mul- 
tiplepoinding  for  commission  on  the  sums  paid  by  them  from 
31  St  December  181 1  to  31st  December  1819;  repels  the  claim 
by  the  ntlseis  to  the  sum  of  £\,  lOs.  and  ^I,  15^.  of  postages 
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incurred  by  tbeiii,  (without  prejudice  to  their  cUums  for  postages 
under  the  findings  as  to  expenses  contained  in  this  interlocutor) ; 
Jindt  them  eniitt^  to  eommittion  ot  the  rate  ef  one-half  per  cent, 
on  the  paymenit  made  by  them,  by  consignation  or  otherwiMe,  since 
this  jtroceu  was  raised^  and  decerns ; — ^finds  the  misers  of  the 
muUiplepoinding  further  entitled  to  the  expense  of  raising  and 
bringing  this  process  into  Court,  and  also  to  the  expense  of  dis- 
cussing such  points  as  they  have  been  successful  in,  subject 
always  to  deduction  of  the  expenses  incurred  by  the  daimants, 
John  Henderson  and  others,  upon  the  points  in  which  the  said 
claimants  have  been  successifuf,  to  which  finds  the  said  claimants 
entitled ; — ^finds  the  executors  of  the  deceased  David  Hender- 
son of  Jamaica,  and  the  raisers  as  their  nuindataries,  liable  to  the 
claimants,  John  Henderson  and  others,  in  the  expenses  of  the 
discussion  between  these  parties,  but  subject  to  modification ; 
appoints  an  account  of  said  expenses  to  be  given  in,  and  when 
logged,  remits  the  same  to  the  Auditor  to  tax,  and  report" 

Henderson,  &c«  reclaimed  a^intt  the  part  of  the 
interlocutor  in  italics.    At  advising, 

The  Lord  Jnstice^Clerk  saw  no  sufficient  grounds  for  altering. 
The  commission  allowed  was  very  moderate.  And  it  was  of 
no  importance  that  it  was  chai^ged  on  one  large  sum.  It  was 
not  a  question  regarding  the  percentage  usually  due,  but  mere- 
ly regarding  the  mode  of  chuig^  a  slight  remuneration  for 
trouble. 

The  Court  refused  the  note,  with  expenses. 

Second  Division. — Lord  Ordinarv,  Mackenzie — Act,  Wood. 
~-^Alt,  Monro.-*-George  Dunlop,  W.S.,  and  Baxter  and  M'- 
Dougall,  W.S.,  Agents.— Mr  Thomson,  Cleck. 


8^A  December  1831. 


No.  94. — Thomas  Scott,  &c.  Pursuers,  v,  Alzxandbe 

Donaldson,  Defender, 

Prescription — Employment — A  party's  name  hamng  been  used 
by  a  trustee  in  defending  an  action  which  his  constituent  was 
bound  to  have  defended'^Held,  that  such  was  not  sitfficient  to 
/bund  employment  against  said  party,  and  that  the  triennial  pre^ 
scription  applied  to  the  accounts,  and  was  not  elided  by  the  party 
having  precognoseed  witnesses,  and  made  remarks  oh  the  plead- 
ings. 

The  pursuer  raised  a  summons  for  payment  of  a 
business  account,  said  to  have  been  incurred  by  the 
defender  to  Inglis  and  Murray,  W.S.,  and  to  which 
the  pursuer  had  obtained  right  by  assignation.  The 
defender  purchased  a  tenement  for  £200  from  a  Mr 
Little,  who,  at  his  death,  left  Mr  Murray  one  of  his 
trustees.  Several  individuals  having  claimed  right  to 
some  of  the  pertinents,  and  served  a  sumiflons  on 
the  defender,  he  handed  it  over  to  Mr  Murray, 
that  be  and  the  other  trustees  might  defend  and  main- 
tain him  in  possession.  The  defender  contended,  that 
though  his  name  was  used  in  the  action,  yet  that  he 
did  not  employ  Mr  Murray  as  his  agent;  and,  besides, 
that  the  accounts  were  prescribed.  Lord  Newton  pro- 
nounced this  interlocutor  ;-.* 

*'  Sustains  the  defence  founded  on  the  triennial  prescription,  as- 
soilzies the  defender,  and  decerns :  Finds  expenses  due|  al- 
lows an  account  thereof  to  be  given  in»  and  remits  to  the  Au- 
ditor to  tax  the  same,  and  report.*— A^o/e. — The  defender  has 
made  no  admission  of  having  employed  Mr  .Murray,  or  Messrs 
IngUs  and  Murn^,  co  do  the  business  for  which  payment  is 
claimed ;  on  the  contrary,  this  is  eipressly  denied.  Neither  is 
the  constitution  of  the  debt  proved  scripto  of  the  defender,  and 
the  daim  is  liable  to  the  triennial  prescription.  The  iiord  Or- 
dinary at  first  entertained  some  doubts  whether  the  admission  by 
the  defender,  that  the  process  was  carried  on  in  his  name,  did 
not  so  far  prove  employment  as  to  throw  on  him  the  burden  of 
proving  that  Uie  expense  was  agreed  to  be  borne  by  Littie*s 
tnistees ;  but  he  seer  fh>m  the  case  of  Capipbell  against  Stein, 


2dd  November  1819,  that  this  drcumstanee  was  not  held  suf- 
ficient to  prove  employment,  and  that  the  triennial  prescription 
was  there  sustained.** 

The  pursuer  reclaimed,  and  pleaded — That  there 
were  precognitions  in  process  which,  and  notes  on  the 
pleadings,  scripto^  took  off  the  plea  of  prescription. 
Answered — These  precognitions  were  taken,  and  the 
remarks  on  thepleaaings  made  by  the  defender  at  the 
request  of  Mr  Murray.    The  Court  adhered. 

First  Division.-^Lord  Ordinary,  Newton.— >^c/.  Skene  and 
James  Anderwn.'-^Ali.  Rutherfurd  and  Lothian.— John  Liv- 
ingstone, and  David  Campbell,  W.S.,  Agents. — Sir  R.  Dun- 
das,  Qerfc. 


Slh  December  1831. 

No.  95. — Magistratxs  or  Wick,  he  Reclaimers,  o.   Sir  B. 

Dunbar,  he.  Respondents, 

Process — Circumduction — Productions — A  party  in  a  division  of 
commonty,  having  produced  ctrtain  titles  before  the  commissioner^ 
and  in  the  process ;  and  the  term  having  been  circumdticed  fur 
proving — Held,  that  he  was  not  eicludedfrom  thereafter  producing 
the  warrants  on  which  these  titles  proceeded.  * 

The  respondents  brought  a  division  of  commonty  of 
the  hill  of  Wick ;  and  after  a  proof,  Lord  Newton,  7th 
July  1831,  pronounced  thjs  interlocutor: 

**  Circumdiices  the  term  allowed  for  proving ;  and  of  consent  of 
the  counsel  for  the  parties,  appoints  them  to  give  in  mutual 
cases  on  the  proof  and  whole  cause,  and  their  objections  hinc 
intie  to  the  report — said  cases  to  be  prepared  and  lodged  by  the 
first  box-day  in  the  vacation,  to  be  seen  and  interchanged,  re^is^ed 
and  lodged  against  the  second  box-day;  and  if  the  parties  find  it 
necesttary.  to  be  re-revised  and  re-lodged  against  the  third  sede- 
runt day  in  November  next :  And  further,  of  consent,  appointa 
the  cases,  when  adjusted,  to  be  printed." 

With  the  revised  papers,  the  warrants  of  rarious  of 
the  sasines  were  produced,  when  the  other  party  ob* 
jected,  that  they  were  struck  at  by  the  circumduction. 
Lord  Newton  then,  12th  November  1831,  pronounced 
this  interlocutor : — 

"  Appoints  the  productions  made  by  the  Magistrates  of  Wick, 
and  by  William  Home,  with  their  cases,  to  &  withdrawn  from 
process,  with  the  exception  of  the  extract  precept  upon  Crown- 
charter  of  erection  in  favours  of  the  Burgh  of  Wick,  dated  25th 
September  1589,  the  principal  of  which  had  been  produced  to 
the  commissioner,  and  since  put  on  the  record ;  and  directs  that 
the  parties,  in  re-revising  their  cases,  shall  not  refer  to  these 
productions,  with  the  above  exception,  accordingly:  Prorogates 
the  time  for  re-revising  the  cases  for  three  weeks  from  this  date.** 

The  Magistrates  of  Wick  reclaimed,  and  pleaded. 
That  they  were  neither  in  practice  nor  in  law  ex- 
cluded from  producing  the  warrants  of  the  sasines, 
1  hey  were  refierred  to  in  the  titles  before  the  com- 
missioner ;-^they  were  the  charters  and  the  dispositions, 
&c.  on  which  the  sasines  proceeded.  Answered — Jf  new 
papers  are  to  be  produced  with  every  pleading,  the 
case  will  assume  a  new  appearance  at  every  stage.  The 
interlocutor  circninducing  the  term,  excludes  any  far- 
ther production  in  process  of  new  documents. 

Lord  President  would  recal  the  interlocutor.  Suppose  the 
case  before  us,  and  we  had  seen  an  objection  to  the  sasine. 
Would  we  not  have  ordered  production  of  its  warrant?  Cer* 
tainly. 

The  Court  recalled  the  interlocutor,  and  allowed 
the  Magistrates  of  Wick,  Ac  to  produce  the  docu- 
ments ordered  to  be  withdrawn  by  the  Lord  Ordi- 
nary, 
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First  ITinsion Lord  OrdiiMTy*  Newton. — AcL  Buchanan. 

— Alt,  Dean  of  Faculty  ( Hope),  Moir  and  Neaves — Joseph 
Gordon,  Home  &  Hose,  W.S.,  and  Hugh  M*Queen,  W.S., 
Agents.— D.,  Cleil:. 

^h  December  1831. 

No.  96. — James  M.  Fbroobbon,  &c.,  ClaimarUSt  v,  Duncan 
St£WaAT,  Commoti  Agent  and  O^ector, 

Bonds^Relevant— Fraud — Falsehood —  Diligence  —  A  factor 
loco  tutoris  kaoing  lent  the  money  of  hit  wards  on  heritable 
bonds,  over  a  property  of  which  he  was  also  trustee ;  and  it  having 
keen  alleged  that  no  mon^  was  advanced^  and  that  if  advaneedf 
ii  was  applied  fir  the  trustee*s  own  behoof,  and  not  for  that  of  the 
truu  estate—  Diligence  granted  f  before  answer,  as  to  the  allega^ 
lions  of  fraud  by  the  common  agent,  and  olgectiont  to  the  re^ 
leoaney  thereof,)  to  recover  the  accounts  of  the  two  estates,  to  throw 
Sghi  on  the  transactions, 

Captaio  James  Stewart,  of  Kinvaid,  was  appointed 
by  the  Conrt  of  Session  (15tb  January  181 9,  j  factor 
ioco  tutoris  to  the  children  of  the  deceased  James  Fer- 
gusson  of  Middlehangh.  Captain  Stewart  was  also 
the  original  trustee  on  the  Fincastle  estate,  under  a 
deed  by  the  deceased  Colonel  Stewart,  dated  August 
1821,  and  in  rirtue  of  the  powers  thereby  conferred 
on  him,  had  assumed  as  trustees,  relations  of  his  own> 
Tia.  Captain  Gilbert  Stewart  at  Allean,  and  James 
Stewart  at  Loak.  These  three  gentlemen,  forming  a 
majority  of  the  Fmcastle  trustees,  borrowed  £lO,000 
from  the  Fergussons,  and  the  said  Captain  James  Stew- 
art their  factor  loco  tutoris,  and  g^nted  therefor,  an 
heritable  bond  over  the  Fincastle  estate,  dated  April 
1824.  By  this  bond,  the  said  trustees  were  bound  to 
repay  said  sum  to  the  factor /oco  tutoris.  In  like  man- 
ner, the  said  trustees  borrowed  a  farther  sum  of  £8368 
from  the  said  factor  and  children,  and  granted  an  heri- 
table bond  for  the  same  also,  over  the  lands  of  Fin- 
castle, dated  April  1824. 

A  ranking  and  sale  of  the  Fincastle  estate  having 
thereafter  been  brought,  the  factor  loco  tutoris  lodged 
the  said  bonds,  and  claimed  to  be  ranked  on  the  estate. 
To  which  the  common  agent  objected,  that  the  said 
bonds  were  false  in  their  narratives  ;  that  the  money 
was  never  applied  to  the  Fincastle  estate ;  and  that  the 
bonds  were  merely  a  device  on  the  part  of  Captain 
James  Stewart  to  relieve  himself,  at  the  expense  of 
the  Fincastle  estate,  from  a  large  apparent  balance,  due 
by  him  as  factor  loco  tittoris  on  the  separate  estate  of 
the  Fergussons.  Answered — The  averments  of  the 
common  agent  are  irrelevant.  It  is  believed  that  the 
money  was  applied  for  behoof  of  the  Fincastle  estate. 
Even  if  it  had  been  misapplied  by  the  trustees,  that 
could  not  invalidate  the  heritable  security  in  favour  of 
the  lenders,  who  had  no  right  to  control  the  borrow- 
ers as  to  its  application,  and  had  no  means  of  knowing 
how  it  was  lata  out  for  the  trust-estate.  I'he  bonds, 
exjacie,  acknowledge  receipt  of  the  money,  and  re- 
no  unce  all  objections  to  the  contrary. 

Xord  Corehouse  pronounced  this  interlocutor : — 

**  The  Lord  Ordinary  (5th  July  1891,)  having  heard  counsel 
for  the  parties,  finds,  xhat  the  averments  of  the  common  agent 
are  relevant ;  that  the  bonds  in  question  were  granted,  not  for  ad- 
vances actually  made  to  the  Fincastle  trust-estate,  as  set  forth  in 
the  narratives  of  these  deeds,  but  those  narratives  are  false,  and 
that  the  bonds  were  fraudulently  granted  to  reduce  the  amount 
of  the  halance  due  by  Captain  Stewart,  as  factor  loco  tutoris  for 
the  claimants,  and  Co  enable  him  to  state  that  debt  trulv  due  by 
hioi/elf  to  the  daimants,  as  a  debt  against  the  Fincastle  trust ;    I 


and  therefore  allows  the  common  agent  a  proof  of  these  aver- 
ments :  Remits  to  Thomas  Robertson,  Esq.  accountant  in  Edin- 
burgh, as  commisfdoner,  with  power  to  examine  witnesses  and 
haven,  and  call  for  and  receive  productions ;  and,  gua  account- 
ant, to  investiitate  and  repwrt  upon  the  state  of  the  accounts,  as 
between  the  claimants  and  the  Fincastle  trust-estate :  Grants' 
diligence  against  witnesses  and  haven  accordingly,  to  be  reported 
by  the  fifth  sederunt  day  of  November  next.'* 

The  Fergussons  reclaimed,  and  pleaded,  That  the  ef- 
fect of  sustaining  the  interlocutor,  would  be  to  set  aside 
heritable  bonds  by  parole  proof.  Answered — The 
borrower  and  lender  (that  is  the  trustee  and  the  factor 
loco  tutoris)  are  one  and  the  same  person.  Captain 
James  Stewart  was  the  true  manager  of  the  Fincastle 
estate,  and  assumed  the  other  trustees,  who  were  his 
own  relations.  By  these  bonds,  the  trustee  endea- 
voured to  relieve  himself  and  his  cautioners  from  a 
large  balance  due  to  the  Fergussons,  at  the  expense  of 
the  Fincastle  estate. 

Lord  President  thought  the  averments  and  the  inquiry  rele- 
vant Suppose  a  person  was  going  to  lend  money  on  a  bond  or 
bill,  and  after  it  was  signed,  should  put  it  into  his  pocket  and 
keep  both  it  and  the  money.  Would  not  such  an  averment  be  a 
relevant  subject  for  inquiry  ? 

Lord  BalgraywBa  of  the  same  opinion.  The  connection  between 
the  factor  and  the  other  trustees  was  too  close.  He  thought 
there  should  be  an  investigation ;  but  he  would  leave  it  more 
open.     It  should  be  before  answer. 

Lord  Craigie  concurred.  There  should  be  a  diligence  to  re- 
cover documents  to  discover  the  true  circumstances  of  the  case. 
The  production  of  the  accounts,  both  of  the  Fincastle  trust,  and 
of  the  Fergussons'  estates,  might,  by  shewing  how  the  money 
was  applied,  prove  whether  it  was  truly  advanced. 

Their  Lordships  pronounced  this  interlocutor : 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against ;  and  before  answer  as  to  the  allegations  of  fraud  made 
by  the  common  agent,  and  the  objections  of  the  claimants  to  the 
relevancy  thereof,  they  grant  warrant  for  letten  of  incident  dili- 
gence at  both  or  either  party's  instance,  for  recovery  of  all 
books,"  &C. 

Fint  Division. — Lord  Ordinary,  Corehouse. — Act.  Keay  & 

Maitland AU.  Dean  of  Faculty  (  Hope)  &  Skene— Robert 

Rattray,  W.S.,  Agent  for  the  Claimants,  and  Robert  M*Intosb, 
S.S.C.,  Agent  for  the  Objector— Sir  W.  Scott,  Clerk. 

Bth  December  IbSl. 

Na  97. — WiLUAM  EwTNG,  Raiser,  v,  Abchibald  Wight, 

Claimant, 

Process — Multiplepoinding— ^Consignation — Held,  that  thenomi" 
nal  raiser  of  a  multiplepofw/ing  is  not  entitled  to  refuse  eonsig" 
nation  of  the  fund  in  medio  as  libelled,  on  the  ground  that  he 
had  stated  in  objections,  certain  claims  of  deduction  against  the 
sum  alleged  to  bp  due  by  him  to  the  claimant. 

Second  Division. — Lord  Ordinary,  MeAvrjn,—Aci.  Ruther- 
furd,-^ Alt.  Wilson.— Adam  and  Brown,  W.S.,  and  James  Bur- 
ness,  S.S.C.,  Agents. — Mr  Thomson,  Clerk. 

9th  December  1831. 

No.  98.«— Lawbskcb  Wilson,  Pursuer,  v.  M'iluam  Bevb- 
BIDOB,  Defender, — Et  6  eonira. 

Process — Issue— .^  P<"'ly  having  been  too  vapue  in  his  Aatements ; 
and  a  Judicial  examination  haoing  been  ordered-^  Held,  that  this 
did  not  preclude  farther  proof^^and  cate,  after  the  record  uas 
closed,  remitted  to  the  Jury  Clerk  to  prejtare  an  issue. 

This  case  is  reported  antea.  Vol.  II L  p.  SOI.  In 
1815,  the  pursuer  and  defender,  and  a  person  of  the 
name  of  Charles  Kirk,  formed  a  copartnery  for  the 
purpose  of  spinning  yams  at  Pitliver.  Kirk  died  In 
1821,  and  the  copartnery  was  thereby  dissolved;  bat 
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Beveridge  having,  in  conjoined  actions  of  count  and 
reckoning,  maintained,  that  the  surviving  partners  con- 
tinned  thereafter  to  carry  on  the  business,  the  Lord  Or- 
dinary, 27th  January  1831,  ordered  the  parties  to  be 
jndicially  examined,  in  respect  that  their  statements 
were  too  vague.  His  Lordship,  after^  the  judicial 
examination,  8th  July  1831,  pronounced  this  inter- 
locutor : — 

«  Having  resumed  conridenition  of  the  debate,  and  advised 
the  process,  Finds  that  the  spinning  and  thread  manufactory 
business  carried  on  at  Midrailn,  under  the  firm  of  Lawrence 
Wilson,  or  Lawrence  Wilson  and  Company,  terminated  upon 
the  death  of  Charles  Kirk  in  1821,  and  tnat  there  is  no  evidence 
to  establish,  rebut  ipsis  et  faetist  that  the  defender,  Beveridge, 
continued  a  partner  in  the  concern,  but,  on  the  contrary,  much 
to  shew  that  he  was  not ;  and»  therefore,  finds  that  the  account- 
ing between  the  parties  roust  take  place,  on  the  principle  that 
the  defender  was  not  a  partner  in  the  concern  subsequent  to  the 
death  of  Kirk. — Note, — The  grounds  of  this  interlocutor  are, 
\sty  That  while,  previous  to  1820,  the  firm  of  Lawrence  Wil. 
son,  or  Lawrence  Wilson  and  Company,  was  used  indiscrimi- 
nately, there  is  no  instance  of  the  social  firm  having  been  used 
subsequently,  and  this  must  have  been  known  to  the  defender, 
as  almost  all  of  the  bills  passed  through  his  hands  as  bank  agent. 
2(/,  That  when  the  accounts  were  furnished  to  the  defender, 
previously  to  instituting  this  process,  though  some  objections 
were  made,  he  did  not  object  that  the  accounts  were  not  brought 
&rther  down  than  1820,  and  the  accounts  produced  by  himself 
in  this  process  (No  10,)  stop  in  1820;  and,  in  his  declaration, 
be  says,  be  '  cui  assigpi  no  reason  for  this,*  which  seems  to  im- 
ply that  he  does  not  choose  to  assign  the  only  reason,  that  he, 
at  that  period,  ceased  to  be  a  partner,  and  that  he  had  not  then 
adopted  his  present  plea.  &/,  That  prior  to  1820,  he  made  all 
the  cash  advances ;  and  he  admits  that,  subsequently,  he  never 
made  any.  4if  A,  That  he  ceased  to  interfere  in  the  management 
of  the  business,  and  never  sought,  so  far  as  he  alleges,  to  be 
Consulted  therein,  although  considerable  changes  took  place  in 
the  nature  of  the  business,  and  the  only  instances  of  his  being 
consulted  subsequently,  are  two,  relative  to  old  claims  of  the 
Company.  5<A,  The  whole  declaration  shows  his  ignorance  or 
want  of  recollection  about  many  things  totally  inconsistent  with 
bis  having  a  concern  in  the  mill,  even  although  he  was  not  to 
take  the  same  active  management  and  superintendence  of  it  as 
at  first.  It  is  true,  the  pursuer  has  not  established  his  averment 
that  the  defender  voluntarily  gave  up  his  concern  in  the  Com- 
pany in  1620,  nor  offered  any  proof  thereof,  and  therefore  the 
dissolution  has  been  fixed  at  the  death  of  Kirk,  which,  accor- 
ding  to  the  defender,  took  place  on  29th  September  1821.*' 

Bereridge  reclaimed,  and  pleaded— That  the  copart- 
nery was  still  current,  and  that  he  wished  to  bring 
forward  proof  of  the  facts  he  had  averred ;  and  that 
the  Lord  Ordinary  should  not  have  decided  the  case 
entirely  upon  the  judicial  examination.  Answered — 
There  is  sufficient  in  the  process  to  decide  the  dis- 
continuance of  the  copartnery,  without  the  assistance 
of  the  judicial  exammations.  But  these  strengthen 
the  decision  still  more. 

-  Lord  Justice- Clerk  was  not  prepared  to  say  that  the  judicial 
examinations  were  the  sole  grounds  of  the  decision.  Looking 
to  the  former  interlocutor,  which  was  before  answer,  he  did  not 
see  any  thing  on  the  record  which  foreclosed  the  parties  firom 
ferther  proof,  though  as  yet  he  saw  no  evidence  that  Beveridge 
continued  a  partner  after  the  death  of  Kirk. 

Lord  G/ernilee.— The  ontis  lay  on  Beveridge  to  shew  that  he 
continued  a  partner  after  the  dissolution,  by  the  death  of  Kirk. 
There  were  no  specific  statements  of  facts  or  circumstances  to 
prove  this,  and  he  looked  on  the  judicial  examination  as  sup- 
plying  the  ^vant  of  a  specific  oondescendenee.  There  is  nothing 
in  it  to  shew  that  Beveridge  continued  a  partner.  Still  there 
were  termini  habiles  for  going  into  a  proof. 

Solicitor- General, — In  terms  of  the  late  cases  of  M'Donold  v. 


Mackie  &  Co.,  and  Gillon  v.  M'Klnlay,  21  st  &  22d  SeptcmlxT 
183),  Scottish  Jurist,  Vol.  IV.  p.  05  &d7,  decided  in  the  House 
of  Lords,  the  Lord  Chancellor  laid  it  down  that  it  was  improper 
to  put  anything  into  a  condescendence,  except  the  simple  aver- 
ment. The  means  of  proving  it  ought  never  to  be  stited,  but 
to  be  reserved  for  evidence  of  the  averment 

Lord  Crin^lelie  said  the  Company  was  dis^^olved  by  the  death 
of  Kirk,  and  there  appeared  no  evidence  that  the  copartnery 
was  continued  by  the  survivors.  He  did  not  see  any  s per i lie 
averment.  He  thought  the  Scotch  conde? cendenre  was  an  im- 
provement of  the  English  mode  of  pleading,  in  which  a  party 
was  liable  to  surprise. 

Lord  Juttice'Clerk.^-^HaB  the  Court,  at  this  stage,  power  to 
order  a  more  specific  condescendence,  with  a  view  to  frame  an 
issue  ? 

Lord  Cringleiie,-^ln  jnry  caaes,  the  practice  was  to  prepare 
an  issue  before  the  record  was  closed.  If  the  condescendence 
was  not  specific  enough,  so  as  to  afford  an  issue,  it  was  ordered 
to  be  amended. 

The  Court  sent  the  case  to  the  Jury  Clerks  to  pre- 
pare an  issue. 

Second  Division. — Lord  Ordinary,  Medwyn. — jiet.  Solicitor- 
General  (Cockburn)  and  Christiaon. — till,  Cuninghame  and 
Skene.— W.  H.  Sands,  W.S.»  and  William  Kenny,  W.S., 
Agents. — Mr  Thomson,  Clerk. 


OUTER  HOUSE. 

2i  December  1831. 

No.  09. — Charles  Stockdalb,  Purtuer,  v.  James  Hcaior, 

&&,  Defender $, 

Process^-Smnmons— Date  of— Erasure — The  year  of  the  £in»*s 
reign  having  heen  written  on  an  era$ure<^UeUif  that  this  was  a 
Jatal  oltjection, — and  ease  dismissed. 

In  this  case  it  was  objected  in  limine^  that  the  date 
of  the  summons  iras  written  on  an  erasure.  The  con- 
clusion of  the  will  was  in  these  terms: — '<  Given  under 
our  Signet  at  Edinburgh,  the  l6th  day  of  May,  in  the 
First  year  of  our  retgn,  1831  years."  The  wordjirst  is 
on  the  erasure.  Answered — The  word  on  tlie  erasure 
could  not  have  been  any  other  word  than  it  is.  It  is 
not  the  date  of  the  summons.  It  is  only  the  year  of 
the  King's  reign  which  is  on  the  erasure. 

The  Lord  Ordinary  was  of  opinion  that  the  year 
of  the  King's  reign  was  the  true  date  of  the  sum- 
mons, and  sustained  the  defence^  and  dismissed  the 
action  accordingly. 

Authorities  for  Defenders — Taylor  v.  Malcolm,  5th  March 
1829;  S.  &  D.  M*Queen  v.  Nairne,  23d  January  1823;  S. 
&  D. 

Lord  Ordinary,  Newton — Act.  Anderson.— ^^.  H.  J.  Ro- 
bertson.—John  M*Gill,  &  Nathaniel  Spens,  W.S.,  Agents. 

TEIND  COURT. 

7M  December  183). 
No.  100. 

The  following  augmentation  was  a^rarded  ^— 

Drymen— Presbytery  of  Dumbarton—Old  Stipend,  1810,  9 
chalders  meal,  1  chalder  barley,  and  a  further  quantity  of  victual^ 
equal  to  £38,  6.  8,  with  £S,  6.  8.,  for  Communion  Elements. 
—  Stipend  modified  of  this  date,  the  whole  teinds  of  the  pari^h, 
provided  they  do  not  exceed  17  chalders,  including  therein  X8, 
68.  8d.  for  Communion  Elements^- being  an  augmentation  uf 
4^  chalders,  minus  £8,  6.  a 


Printed  by  11.  ANO£USON,  Law-Priattr. 


1831.] 


THE  SCOTTISH  JURIST. 


177 


COURT  or  SESSION. 


INNER-HOUSE. 


9th  December  1831. 

No.  101. ^Mm  Mahoahbt  SroRMONTH  OB  Daauno,  &C., 
Pwsuerf^  n.  JaMEB  Adaubon,  &c,  Vefenderi, 

ConTeyancing — Title  to  Purebascr — Trust-Deeds — DMcharges 
-^'ircumttaneet  in  wkick  ii  was  fmld  eu/msable  to  embody  mutual 
rfnuHeiation$  and  dischargtt  by  parties,  and  also  a  trusl-diiposi' 
tion  and  coriBeyance  by  trustees  to  themseloes,  ia  one  deed,  nor-- 
ra/ing  the  actions  and  tk*r  setilenients  on  which  it  was  founded, 
in  order  to  firm  an  unobjectionable  title  to  purchasers. 

The  deceased  James  Stormontb,  Esq.  of  Lednatliy, 
disponed  to  the  pursuers  and  the  defenders,  certain 
property  in  traat»  for  eertoin  uses  and  purposes,  oien- 
tioned  in  a  deed,  dated  IBth  February  180j«  Qy  a 
pusterior  deed  of  the  25th  August  1812,  the  said  James 
^tormonth  revoked  tlie  former  settlement,  and  of  neiv 
disponed  his  l^nds,  &c.  in  a  different  manner.  This 
deed,  hovrever,  conlained  neither  procurator y  of  re- 
clamation nor  preeept  of  sasine ;  and  after  JVlr  Stor- 
month's  death,  the  parties,  by  a  minute,  dated  27th 
October  1817, 

«  agreed  tluit  they  should  aurptfed  to  the  three-fourths  of  the 
lundu  of  loverchro«kie  und  Wbitefield,  which  were  settled  on 
tiioin  by  the  said  trust-Bettlement,  dated  I8lh  February  1805* 
in  terms  of,  and  under  the  conditions  and  provisions  and  bur- 
dens cunuiaed  in  said  trust-settlement  and  codicils  thereto, 
provided  tbey  qgreed  to  renounce  in  his  favour  the  benetit 
ot  the  pFoviaious  settled  on  them  by  the  said  disposition  iiad 
«ortIement  of  tbe  said  James  Stormotith,  dated  25th  August 
iS12;  and  also  provided  they  forced  to  claim  no  more  from 
tbe  tenants  as  arrears  of  rent,  than  what  tbe  said  James  Adam- 
<^n  should  certify  to  be  due  by  them ; — ^to  all  whicb  the  said 
James  Dailing  and  Margaret  Stormontb  for  themselves,  and  as 
taking  burden  on  then  for  their  cbildren^  consented  and  pgreed; 
and  the  said  James  Adamsoo  and  Margar^  Stormonth  and 
Jdraes  Darling,  fo^  tbemselvess  i|nd  as  taking  burden  on  them 
twr  their  said  cbildrcn,  severally  became  boynd  to  executei  and 
tu  get  executed,  all  deeds  and  writings  necessary  for  carrying 
thi>  agreement  into  effect.  It  being  thus  agreed  that  the  suc- 
ce«.<ion  to  the  lands  of  Inverehroskie  and  Wbitefield  should  be 
regulated  solely  by  the  said  trust-settlement  of  the  said  James 
Stormontb,  dated  18th  February  1805,  and  codicils  thereto, 
whereby  the  said  James  Adamsou  has  right  to  the  remaining 
fourth  part  thereof,  the  said  James  Darling  and  the  said  James 
AdaiDson  hereby  occept  of  the  office  of  trustees  under  the  said 
deed,  and  they  request  that  Air  Thomas  Watson,  who  is  ap- 
pointed a  trustee  by  the  said  deed,  will  also  accept  of  the  office 
of  trustee,  and  act  along  with  them.** 

Some  dispute  having  ariisen,  whether  Mrs  Djirling 
was  i'j  he  cunsitlorcd  us  a  trustee]  she  raided  a  sum- 
mons of  declarator  in  1822,  und,  on  14th  January 
1824,  she  was  found  entitled,  by  a  judgment  of  the 
Court  of  Session  (affirmed  in  the  House  of  Lords), 

"  to  act  and  vote  as  a  tn^stec  un4^r  the  tru8t-4^cd  a"^  settle- 
ment of  Mr  Stormontb ;  and  that  she  is  ontfiUcd  to  exercise  and 
(tijoy  all  the  rights,  privileges,  and  authorities  conferred  upon 
the  said  trustees  by  the  said  trust-deed  and  settlement." 

In  1827,  Mrs  Darling  and  others  raised  an  notion 
against  A  damson  and  Watson,  the  other  trustees, 

libelling,  iTiter  alia,  on  the  said  trust-deed  and  settlement,  and 
the  ^aid  disposition  and  settlement  executed  by  the  said  deceas- 
ed James  Stormonth,  dated  tbe  18th  of  February  1805,  and  the 
'^yih  of  August  1812,  and  the  minute  of  agreement,  dated  27th 
October  1817;  and  condudiug,  inter  alia,  '*  that  the  said  Thomas 
Vol.  IV. 

Comin^i^^K,   rJ-  W.  niCKSON.  W.  H.  DUNBAK.  AdvocntcP,  JOHN 
wiottucica  oy   J    RYMER,  W.&,  and  othcf*,  Mcmbcn  of  the  Bar, 


Watson  and  James  Adamson,  as  having  accepted  of,  and  acted 
under,  the  said  trust,  should  be  ordained  to  concur  with  the  said 
James  Dariing  and  Margaret  Stormonth,  or  tbe  survivor  of 
thesp,  in  selling  the  ssid  lauds  of  loverchrosl^e  and  Whitc^Vd,' 
and  applying  the  price  in  tbe  way  and  msnner  pointed  Q^t  by 
the  said  trust-deed  and  settlement,  and  to  do,  or  cause  to  be 
done,  at  the  sight  of  the  said  Lords,  whatever  might  be  neccs- 
sarv  for  rendering  the  titles  of  t^e  trustees  valid  and  sufficient ; 
and  to  subscribe  and  execute  articles  of  roup,  missives  of  sake, 
and  dispositions,  or  other  conveyances  of  the  said  landst  to  tbe 
purchasers  thereof ;;  and  also  to  conpur  with  tbe  ^id  James 
Darling  and  Mrs  Margaret  Stormonth  or  Darling,  or  survivor 
of  them,  in  applying  tbe  prices  of  the  suid  lands,  in  the  manner  ^ 
directed  by  the  foresiiid  trust-deed,  and  the  codicils  thereto.** 

After  a  variety  of  proced^re,  Lord  FuUerton,  lUIi 
March  1830,  pronounced  thia  InterlQculor,  which  fully 
embraces  the  facts  of  the  case  :— 

<' Finds  that,  by  a  trust-disposition  and  settlement,  dated  18th 
February  1805,  tbe  late  James  Stormontb  conveyed  to  tbe  de- 
fenders, alongst  with  the  pursuer,  Margaret  Stormontb  or  |)ar-r 
ling,  and    her  late  husband,   the  lands  of  Invcrcbroskic  and 
Whitefield,  in   trust,  for  certain   purposes   therein   specified: 
Finds  that,  by  the  said  trust-deed,  the  trustees  were  directed^ 
upon  expiry  of  the  then  current  tacks,  to  sell  the  kinds,  and  to 
bind  the  gnmter  in  absolute  or  other  warrandice :  Finds  that, 
ejM:luhively  of  as  annvity  of  £50  to  the  pursuer,  Margaret  Stor- 
month or  Darling,  and  of  certain  other  annuities,  the  (rustees^ 
were  directed  to  apply  the  rents  of  the  lands,  and  the  prices, 
when  sold,  to  the  extent  of  three- fourths,  for  behoof  of  the  chiU 
dren  of  the  said  Margaret  Stormonth  and  the  said  James  Dar- 
ling, and  to  pay  tbe  remaining  fourth  of  tbe  said  rents  and  prices 
tq  the  defender,  James  Adamson :  Finds  that,  by  another  deed, 
executed  on  25th  August  1812,  the  said  James  Storupooth  re- 
voked the  foresaid  trust-deed,  in  so  far  as  it  contained  the  fore- 
said annuities  and  provisions  in  favour  of  Margaret  Stormonth. 
or  her  children,  and  conveyed  the  lands  of  Inverehroskie  and 
Whitefield  to  the  defender,  James  Adamson,  under  btirdcn  of  a 
liferent  annuity  to  Mrs  Darling  of  i>dO,  and  a  legacy  of  jeaOOO 
to  her  children  :    Finds  that  the  last  disposition  and  settlement 
contained  neither  procuratory  of  resignation  nor  precept  of  sasine : 
Finds  that,  after  the  death  of  Mr  Stormontb,  the  defender, 
James  Adamson,  on  the  one  part,  and  Margaret  Stormonth  and 
her  late  husband,  James  Darling,  as  taking  burden  on  themselves 
for  their  children,  on  the  other  part,  entered  into  a  written  agree* 
ment,  by  which  both  parties  passed  from  tbeir  rights  omler  the 
deed  1812,  in  reference  to  the  said  lands  of  Inverehroskie  and 
Whitefield,  and  to  the  foresaid  annuity  and  legacy  there^u  con- 
tained respectively,  and  recurred  to  the  deed  1805,  as  fixing  their 
4  rights  with  regard  to  these  lands  of  Inverehroskie  and  Whitetielt], 
and  that  the  parties  *  became  bound  to  execute  and  get  executed 
all  deeds  and  writings  necessary  for  carrying  this  agreement  into 
effect :'  Finds  that,  in  consequence  of  this  agreement,  in  feftment 
was  taken  on  the  trust-deed  1805  hy  the  defenders,  Adamson 
and  Watson,  and  that,  since  that  period,  possession  has  been 
held,  and  intromission  with  the  rents  taken  place  by  tbe  defen- 
ders, ds  trustees,  or  their  factor,  in  virtue  of  the  said  trust-deed,  ' 
and  that  payments  have  occasionally  been  made  to  acconnt  of  the  • 
purposes  of  the  trust :  Finds,  that  in  these  circuinstauces,  and 
according  to  the  fair  construction  of  the  deed  of  agreepient,  the 
pursuers  are,  on  the  one  hand,  bound  to  discharge  their  claims  . 
under  the  deed  1812  ;an4,  on  the  other,  the  defender,  James  . 
Adamson,  and  tbe  other  trustees,  are  bound  to  accouut  fpr  the  • 
rents,  in  terms  of  the  trqst-deed  1805 :  Finds,  that  the  defenders  • 
ase  also  hound  to  proceed  immediately  to  carry  the  tru^t-def  d  . 
into  effect^  by  selling  the  lands  in  terms  of,  and  with  the  l^eoefit  . 
of  the  warrandice  authorised  by  the  said  trust-deed  1805;  and 
with  the  view  of  implementing  the  said  agreement,  and  effecting 
the  said  sale,  remits  the  case  to  Mr  James  Jollie,  writer  to  the 
Signet,  to  a4iust  the  terms  of  the  discbai^e  to  be  executed  by 
the  pursuers,  of  the  deeds  or  deed  which  may  be  necessary  to 
remove  any  objections  to  tbe  title  of  the  trustees,  arising  from 
the  revocation  contained  ip  the  deed  1811^  and  the  terou  of  th« 
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articles  of  ronp  pf  the  said  lands,  and  to  report  upon  the  samei 

To  this  jadgrnent  the  Court  adhered  on  the  17th 
November  18S0.      In  obedience  to  this  remit,  Mr 
Jollie  prepared  the  draft  of  a  deed,  containing  mutual 
discharges  and  renunciations  between  Mrs  Darling 
and  her  children  and  Mr  Adamson,  and  a  trust-dis- 
position and  conveyance  by  Mr  Adamson,  and  Mr 
Watson  and  Mr  Adamson,  to  Mrs  Darling'  and  them- 
selves ;  and  also  the  draft  of  another  deed,  containing^ 
articles  of  sale  of  the  land«  in  question.    Mr  Jollie,  in 
this  draft,  shortly  narrated  the  several  deeds  on  which 
the  actions  between  the  parties  were  founded,  and  the 
judgments  which  had  therein  been  pronounced.  He  al- 
so introduced  the  name  of  Mrs  Darling  as  a  trustee,  in 
order  that  a  sale  might  be  more  easily  carried  through, 
and  a  proper  conveyance  given  to  a  purchaser ;  and 
followed  closely  the  clauses  of  the  deed  of  1805,  as  far 
as  practicable,  and  in  terms  thereof  introduced  the 
clause  of  warrandice.     The  defenders  objected — I. 
That  Mrs  Darling,  in  consequence  of  the  revocation 
by  Mr  Stormontb  in  1812,  was  not  entitled  to  act  as 
a  trustee  regarding  the  lands  of  Inverchroskie  and 
Whitefield. — II.    That  the  decreet  in  the  declarator 
was  not  ret  judicata  under  the  mutual  agreement  of 
1817,  and  that  her  name  ought  not  to  be  inserted  in 
the  deed  as  a  trustee. — III.  That  the  defenders  were 
entitled  to  receive  a  separate  discharge  from  Mrs 
Darling,  of  the  provisions  settled  on  her  and  her 
£smily  by  the  deed  of  1812.     This  must  also  be  de- 
livered to  the  defenders,  that  they  may  be  enabled 
to  compel  Helen  Darling,  one  of  the  pursuer's  daugh- 
ters, when  she  comes  of  age,  also  to  grant  a  dis- 
charge.— IV.   The   deed   by  Mr  Jollie  ought  only 
to  refer  to  the  deed  of  1805,  but  it  ought  not  to  intro- 
.  dnoe  the  same  warrandice. — V.  The  bond  for  L.2400 
was  revoked  by  the  deed  of  1812. — VI.    The  defen- 
ders then  submitted,  1j/,  A  draft  of  a  discharge  to  be 
executed  by  Mrs  Darling  and  her  children  to  Mr 
Adamson,  of  the  annuity  of  L.50,  and  of  the  legacv  of 
L.6000,  settled  on  them  by  the  deed  of  1812;  2d,  A 
draft  of  a  trust-disposition  by  Adamson,  as  disponee 
of  Inverchroskie  and  Whitefield,  under  the  deed  of 
J8I2,  and  by  Adamson  and  Watson,  as  infeft  in  these 
lands  under  the  trust  of  1805,  wherebv  they  disponed 
them  to  themselves,  and  the  survivor  in  trust,  for  the 
purposes,  &c  of  the  deed  of  1805. 

Lord  Fullerton  pronounced  this  interlocutor,  8th 
July  1831 : 

^  Repels  the  objections  to  Mr  Jollie*s  report,  approves  thereof, 
and  also  of  the  drslts  of  the  deeds  prepared  by  him,  and  referred 
to  in  said  report ;  and,  of  new,  remits  to  him  to  get  the  said 
deeds  extended  and  ezecttted  by  the  parties :  Fariher,  finds  the 
defenders  liable  to  the  pursuers  in  the  expenses  occasioned  by 
their  objecting  to  said  report ;  and  remits  the  account  thereof, 
when  Icdged,  to  the  auditor  to  tax  the  same,  and  report — Note. 
. — The  only  point  attended  with  any  difficulty  is  the  proposed 
clause  relative  to  the  bond  for  £2400,  But  the  Lord  Ordinary 
thinks,  in  the  Jlrti  place,  that  the  point  does  admit  of  being 
decided  under  the  present  summons,  as  the  summons  contains 
an  express  conclusion  for  the  application  of  the  price  to  be  ob- 
tained for  Inverchroskie  and  Whitefield,  by  making  payment  to 
the  defender,  Adamson,  of  one-fourth  of  said  price,  under  the 
dcelaration  expressed  in  the  trust-deed  above  narrated,  being  the 
very  declantioti  in  the  deed  1805  relative  to  this  bond.  2d,  It 
appears  to  the  Lord  Ordinary  that  the  poini  is  decided  by  the 


general  finding  in  the  interlocutor  of  1 1th  March  1830,  that,  by 
the  agreement  of  1817, '  the  parties  recurred  to  the  deed  1805^ 
as  fixing  their  rights  with  regard  to  the  lands  of  Inverchroskie 
and  Whitefield,*  as  the  pursuer  in  her  summons,  and  her  first 
plea  in  law,  clearly  call^l  for  the  division  of  the  price  according 
to  the  deed  1805,  under  the  declaration  therein  contained  re- 
garding the  bond ;  while  the  defender  contented  himself  in  his 
pleas  with  denying  in  general  the  effect  ascribed  to  the  agree- 
ment by  the  pursuers,  of  setting  up  the  deed  of  1805  without 
putting  in  any  special  plea  in  relation  to  the  declaration  as  to 
the  bond  for  ^2400.  Sd^  Even  if  the  question  were  open,  it 
appears  to  the  Lord  Ordinary,  that,  as  the  declaration  respecting 
the  bond  in  the  deed  of  1805  truly  formed,  according  to  that 
deed,  a  condition  affecting  the  division  of  the  price  of  the  lands 
of  Inverchroskie  and  Whitefield,  the  agreement  of  1817,  accord- 
ing to  the  fair  construction  of  its  terms,  which,  as  an  onerouR 
transaction,  it  is  entitled  to  receive,  necessarily  revived  the  deed 
1605,  in  tfais  particular,  as  well  as  all  the  others  fixing  the  in- 
terests of  the  different  parties  in  the  price  of  the  lands.** 

The  defenders  reclaimed : 

Lord  JuUke-Clerk  thought  the  interlocutor  complained  of 
right.  It  was  impossible  to  doubt  that  Mr  Jollie  had  drawn  up 
the  proper  deed,  and  in  a  business-like  manner.  He  recites 
the  deeds  and  procedure  between  the  parties  necessary  to  bind 
them,  all  to  one  deed,  which  was  far  better  than  to  have  followed 
the  plan  recommended  by  Adamson  and  Watson,  of  cobbling  up 
the  matter  by  separate  deeds.  Mrs  Darling  was  as  much  a  trus- 
tee as  Adamson.  The  j udgment  in  the  declarator  in  the  House  of 
Lords  fixed  that  point  Mr  Jollie  had  embodied  all  the  requisite 
provisions  of  the  deed  of  1805,  and  thereby  an  unotrjeetionable 
title  could  be  given  to  a  purchaser.  The  minute  of  1817  brought 
the  interests  of  the  parties  back  to  be  adjusted  bv  the  deed  of 
1805.  He  saw  nothing  in  the  objections ;  and  after  the  inter- 
minable litigation  on  the  part  of  the  defenders,  he  did  not  think 
they  should  be  allowed  to  burden  the  trust-estate  with  the  ex- 
penses. 

Lord  Glenlee  concurred.  The  object  was  to  bring  the  matter 
into  such  a  situation  as  that  the  title  to  a  purchaser  could  not  be 
found  fault  with.  Mr  Jollie's  one  deed  did  this  much  better 
than  could  be  effected  by  8  or  10  deeds.  He  saw  nothing  against 
the  draft  of  the  deed  prepared  br  Mr  JoUie. 

Lord  CringUtie  thought  the  objections  captious  and  rexatious. 
The  pUin  of  the  defenders  could  have  no  effect  but  that  of  eu- 
cumberiug  the  title. 

The  Court  adhered. 

Second  Division.— Lord  Ordinary,  Fullertoo.— ^c/.  Skene 
and  O.  G.  BelL—^^.  Forsyth  and  Neaves.— .J.  S.  Darting, 
W.S.,andD.  Tumbull,  W.S.,  Agents.— Mr  RoUand,  Clerk. 

9ih  December  1831. 

No.  102. — WiLUAM  FoRTQNS,  Advocator,  a.  Jambs  Lvke,  Re- 

spondetU, 

Proof— DepositioO'—^  pant/  having  perilled  kit  eate  on  ike  depo- 
tUionoftherespondent,the  Court  refuted  a  reciaimdng  noteagaintt 
a  Judgment  ^the  Lord  Ordmary,  in  termt  of  ike  depotition, 

Thii  oa^e  it  fully  stated  in  the  Lord  Ordinary's  in- 
terlocutor, of  8th  July  IjBSl. 

<*  Having  heard  parties'  procurators  on  the  closed  record  and 
on  the  deposition  of  the  respondent,  sod  having  condderal  said 
deposition,  and  whole  process— -Finds,  that  in  the  year  1822,  the 
respondent  purchased  ftom  the  advocator  a  share  in  the  Fife 
BanUng  Company,  then  carrying  on  business  under  a  contnu;t 
which  was  to  expire  in  August  IG^ :  That  bjr  the  terms  of  the  as- 
signation, dated  on  the  9d  day  of  July  1822,  Uie  advocator  obliged 
himself  to  free  and  relieve  the  respondent  *  of  all  calls  made 
upon  the  said  share,  or  losses  incurred  by  the  said  Company  ef- 
feiring  thereto/  previous  to  the  2d  day  of  August  1821 — the  re- 
spondent being  bound  and  obliget^  by  hb  aoeeptance  of  the  a»- 
signation,  to  free  and  relieve  the  advocator  '  of  all  calls,  deeds, 
and  debts  of  the  said  banking  company  effsiring  to  the  said 
share,  posterior  to  the  said  2d  day  of  August  1821 :'  Finds  that, 
upon  the  expiry  of  the  foresaid  coutisct|..t|if  respondent  became 
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a  partner  of  the  new  contract  then  entered  into  for  carrying  on 
the  Fife  Banking  Ck>mpany :  Finds,  that  on  the  26th  of  Janu- 
ary 1836,  the  advocator  granted  the  promissory-note  libelled  to 
the  respondent,  for  the  sum  of  £500.  payable  one  day  after  date, 
and  bearing  to  be  for  value :  Finds  it  established  by  the  deposi- 
tion, that  at  the  time  of  granting  the  said  promissory-note,  no 
money  was  actually  paid  by  the  respondent  to  the  advocator  : 
Finds  it  also  established  by  the  deposition  that  the  said  promis- 
sory-note was  granted  on  occasion  of  a  call  made  by  the  Fife 
llanking  Company  on  the  respondent,  which  call  was  commu- 
nicated by  the  respondent  to  the  advocator :  Finds  it  also  esta- 
blished by  the  depoaitioiH  that  the  call  so  communicated  to  the 
respondent  did  not  bear  to  be  a  call  for  losses  incurred  under  the 
old  rantract  prior  to  August  1621,  or  under  the  old  contract  at 
all,  but  that  it  was  general,  and  that  the  respondent  possessed 
at  the  time  no  information  authorising  him  to  state  what  part  of 
the  loss  to  which  the  said  call  was  applicable  arose  under  the 
old  contract  or  the  new :  Finds  it  established  by  the  said  depo- 
sition, diat  upon  the  respondent  intimating  to  the  advocator  that 
there  was  a  call  for  the  above  sum  of  £500,  and  tbat  the  advo- 
cator  most  find  money  to  answer  that  call,  the  advocator  said 
*  that  he  had  no  money,  but  that  be  had  plenty  of  property,  and 
that  if  he,  the  deponent,  would  pay  the  money,  that  he  should  be 
repaid  every  farthing  of  loss  under  the  old  contract :  That  the 
deponent  said  that  it  was  not  very  convenient  for  him  to  pay 
tbat  money,  but  that  he  would  stretch  a  point  to  oblige  him : 
That  aocoidingly  the  deponent  did  ra^se  the  money,  and  he  re- 
ceived from  Mr  Fortune  the  bill  in  question,  as  a  voucher  for 
the  money  he  had  paid,  and  which  he  considered  he  had  paid  for 
Mr  Fortune*.*  Finds,  that  according  to  the  legitinaate  construc- 
tion of  this  passage,*  and  of  the  general  tenor  of  said  deposition, 
the  obligation  of  relief  held  by  the  respondent  against  the  advo- 
cator, formed  the  only  valuable  consideration  for  the  said  bill, 
and  that  consequently  the  said  deposition  proves  the  onerosity 
of  the  bill  only  in  so  far  as  the  call  was  truly  comprehended  un- 
der said  obligation  of  relief;  and  therefore,  in  respect  tbat  it  is 
not  esublished,  either  by  the  deposition  or  by  any  other  evi- 
dence, that  the  foresaid  call,  on  occasion  of  which  the  bill  was 
granted,  arose  from  losses  covered  by  the  advocator's  obligation 
of  relief,  Advocates  the  cause,  recals  the  interlocutor  conn- 
plained  of,  and  decerns,  and  appoinU  the  case  to  be  enrolled,  in 
order  that  the  pursuer  may  sUte  the  manner  in  which  he  proposes 
to  establish  that  the  condition  on  which  the  onerosity  of  the  bill 
depends  has  taken  effect*' 

The  respondent  reclaimed : 

Lord  JuMiee'Clerk.—After  reading  the  interlocutor  and  the 
deposition,  it  is  impossible  to  alter  the  Lord  Ordinary's  judg- 
ment. 

The  Court  adhered. 

Second  Division Lord  Ordinary,  Fullerton. — jlcf,  Solici- 
tor-General (Cockbum)  &  Ali*on.— ^tt.  Skene  &  Uandyside. 
—Patrick  Tennant,  W.S.,aiidJ.  Anstruther,  W.S.,  Agents. — 
Mr  Thomson,  Clark. 

lOih  December  1831. 

No.  103.-^AMX8  Cox,  PelUionery  o.  Stead,  &c  Re^)ondents. 

Bankrupt— Trustee— Comroissionere  —  Process  —  Reclaiming 
Note— *7Vw  selao^  commimoners  having  been  propoaed  ai  a 
ff^ceimg  of  creditors  on  a  bankrupt  estate  ;  and  the  trustee  having 
applied  to  the  Court  to  have  the  one  set,  and  failing  them  the  se- 
cond set  found  dufy  eiecled — Held,  J,  That  such  application 
was  incompetent  at  the  rtulance  of  the  trustee. — //.  That  a  re^ 
claiming  note  against  the, judgment- to  said  ejfect  of  the  Ordinary 
OM  the  iHUs,  during  poeation,  was  competent* 

The  petitioner  was  elected  trustee  on  the  seques- 
trated estate  of  Stead  and  Pateraon,  card  tnannfac- 
turers.  A  t  a  meeting  of  their  creditors,  the  petitioner, 
as  a  creditor,  proposed  Messrs  Megget,  Cox,  and 
Mahon,  as  commisfti oners  ;  and  other  creditors  pro- 
posed a  second  set,  viz  Messrs  Turcan,  Thomson, and 
Mabon.     The  commissioners  not  having  applied  for 


confirmation,  the  trustee  petitioned  the  Lord  Or- 
dinary on  the  bills,  and  prayed  his  Lordship 

**  to  find  that  the  said  Aitken  iMegget,  John  Cox,  and  Andrew 
Bell  Mabon,  were  duly  elected  commissioners,  and,  as  such,  are 
now  vested  with  all  the  powers  conferred  by  the  statute  on  com- 
missioners ;  or  otherwise,  that  the  said  James  Turcan,  William 
Thomson,  and  Andrew  Bell  Mabon,  were  duly  elected  com  - 
missiouere,  and,  as  such,  are  now  vested  with  all  the  powers  con- 
ferred by  the  statute ;  and  to  find  the  parties,  who  shall  appear 
and  be  unsuccessful,  liable  in  the  expense  of  this  application,  and 
procedure  to  follow  hereon.  And,  in  the  meantime,  to  authorise 
and  appoint  the  petitioner  to  sell  and  dispose  of  the  stock  in 
trade,  by  private  contract,  upon  a  valuation,  by  persons  of  skill, 
at  such  price  and  upon  such  terms  as  can  be  got  most  beneficial 
to  the  estate ;  and  to  submit  and  refer  doubtful  and  disputed 
claims  and  differences,  in  the  same  manner  as  if  commissiouerv 
had  been  duly  elected,  and  had  advised  the  petitioner,"  &c 

Answers  tvere  lodged,  in  which  it  was  maintained^ 
That  the  petition  was  incompetent :  That  the  peti- 
tioner haa  no  riffht  to  interfere  on  behalf  of  the  com- 
missioners— all  ne  should  have  done  was  merely  to  re- 
port the  proceedings  to  the  Court,  and  obtain  au- 
thority to  call  a  new  meeting  of  creditors,  to  elect 
other  commissioners  instead  of  those  who  would  not 
act.  Again,  the  prayer  to  sell  the  stock  by  private 
bargain,  and  to  transact  doubtful  claims,  was,  in  the 
present  circumstances,  not  to  be  listened  to. 

Lord  Balgray  pronounced  this  interlocutor: — 

"22(/&'/ilem6^  183i.---The  Lord  Ordinary  officiating  on  tha 
bills  having  considered  this  petition,  with  the  answers  thereto, 
and  having  particularly  considered  the  mode  of  the  application 
relative  to  the  matter  mentioned  in  the  petition,  finds  that  the 
same  is  not  in  proper  form ;  therefore,  refuses  the  application  at 
the  instance  of  the  present  petitioner,  and  finds  him  liable  iii  ex- 
penses to  the  respondents,  and  remits  to  the  Auditor  of  Court 
to  tax  the  same,  and  report  in  common  form ;  reserving  alw«y% 
entire  to  either  set  of  commissioners  to  apply  to  the  Lord  Or- 
dinary  on  the  bills,  in  the  usual  and  proper  form,  to  be  confirmed 
in  the  manner  pointed  out  by  the  Bankrupt  Act,  and  whereby  the 
rights  of  the  competing  commissioners  will  be  legally  deter- 
mined." 

The  trustee  reclaimed  ;  and  an  objection  as  to  the 
competency  of  the  reclaiming  note  having  been  started, 
(8th  December), 

Lord  Meadowbank  knew  that  where  the  Lord  Ordbary  had 
confirmed  one  trustee  in  a  competition,  the  other  applied  to  the 
Court  for  redress.  The  act  referred  to  the  time  when  the  Court 
cotiM  review  their  own  interlocutors. 

Tlic  Lord  Justice-Clerk  would  aflk,  whether  the  Court  could 
revitfW  the  judgment  oi  the  Lord  Ordinary  in  vacation,  granting 
sequestration.  The  Court  might  recal,  but  could  not  review  it. 
The  Bankrupt  Act  had  just  been  renewed  in  the  same  as  its  for- 
mer terms,  and  was  originally  framed  at  a  time  when  the  Court 
could  review  their  own  judgments. 

The  Court,  having  taken  the  opinion  of  the  Firkt 
Division,  held  the  reclaiming  note  against  the  Lord' 
Ordinary's  judgment  not  competent. 

Lard  Justice'Clerk  thought  the  application  incompetent.  The 
prayeV  whs  to  sell  the  bankrupt's  stock  by  private  bargain,  and 
to  confirm  the  appointment  of  one  or  other  of  the  sets  of  com- 
missioners propoi»ed.  Suppose  both  sets  refused  to  act — the 
Court  had  no  power  to  compel  them.  He  would  refuse  tbo 
note,  with  expenses. 

Thft  Court 

**  Hefuse  the  original  application  as  incompetent ;  adhere  to 
the  interlocutor  of  the  Lord  Ordinary,  reclaimed  against,  and  find 
additional  expenses  due ;  reserving  the  question,  whether  the  ex. 
penses  shall  fall  upon  the  trustee  personally,  or  upon  the  bank-r 
lupt  estate ;  appoint  the  account,**  &c. 

Second  Division. — Lord  Ordinary,  Balgray. —^cl.  P.  Robert* 
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son  and  A.  M'Neil AU.  Dean  of  Faculty  (Hope),  and  Qreen- 

shields James  Taylor,  S.S.C,  and  C.  J.   F.    Orr,  W.S., 

Agents.  ^Mr  Fergusoni  Clerk. 


13/A  December  1831. 


No.  104.— Robert  Thomson,  Punuer,  v.   Thomas  Moffat, 

Senior,  Deftmder, 

Accounts — Heport  of  Tradesmen — A  party  having  objected  to  tfie 
charges  in  an  account  for  plumber  work ;  and  a  tradesman  having 
rqtorted,  and  Jixed  some  nf  the  articles  at  a  higher  rate  than  ori- 
ginally charged^'IIeld,  that  the  purstter  was  entitled  to  t/te  bene- 
Jit  of  stud  report. 

The  pursuer  raised  an  action  against  the  defender, 
a  flesher  in  Dalkeith,  for  £49, 14>.  5^.,  beinsf  the  balance 
of  an  account  for  plumber  work,  from  10th  September 
1825  to  Ist  October  1828,  under  deduction  of  a  contra 
account  for  butcher-meat,  amounting  to  £7,  0.  7.  The 
parties  had  been  in  the  habit  of  dealing  with  each 
other  for  a  considerable  time,  and  in  December  1826, 
a  partial  payment  of  £30  was  made,  which  reduced 
the  sum  to  that  now  pursued  for.  In  defence,  it 
was  maintained,  That  tne  sheet  lead  furnished  was 
higher  than  the  market  price,  and  that  various  of  the 
pipes  were  not  only  deficient  in  weight,  but  over- 
charged. The  Lord  Ordinary,  of  consent,  remitted 
to  George  Chalmers,  plumber  in  Edinburgh,  to  ex- 
amine the  charges,  and  report.  Mr  Chalmers  having 
declined  to  act,  a  remit  was  made  to  Mr  Wilkinson, 
who  reported : 

*'  Having  inspected  the  plumber-work  done  by  Mr  Thomson 
for  Mr  Muffat,  Finds  the  whole  finished  in  a  substantial  and 
workmanlike  manner.  It  is  tnie  that  some  of  the  items  charged 
in  the  account  are  too  high  ;  but  it  is  equally  true  that  some  of 
them  are  by  far  too  low.  Were  I  here  to  enter  into  an  ex- 
planation, it  wooM  take  up  time,  and  do  person  would  under- 
stand me,  who  whs  not  a  person  of  the  same  trade ;  but,  putting 
both  together,  I  find  that  the  charge  for  the  work  done  is  mo- 
derate, and  ought  to  be  paid. 

**  P,S, — J.  W,  having  cast  out  one  yard  of  the  three-fourtb- 
inch  pipe,  found,  when  weighed  before  Mr  Moffat,  junior,  and 
his  man,  that  it  stood  full  6^  lbs.  per  yaid." 

The  defender  gave  in  a  note  of  objections — I.  Tliat 
the  report  did  not  state  the  articles  overcharged. — II. 
That  it  bore  that  the  whole  account  should  be  paid, 
though  it  admitted  that  one  yard  of  the  three- fourth  inch 
pipe  only  weighed  6|  lbs.  per  yard,  when  it  was  charged 
as  weighing  7  lbs.  'i'he  defender  craved  a  remit  to 
another  plumber ;  and  Mr  Brodie,  having  been  chosen 
to  inspect  the  work,  and  give  his  opinion  as  to  the 
charges,  lodged  the  following  report : — 

*<  la  consequence  of  the  above^  I  examined  the  account,  and 
visited  the  premises.  I  have  therefore  to  report,  that  the  articles 
of  plumber,  work  marked  thus  x  with  red  ink  upon  the  account, 
are,  in  my  opinion,  justly  charged ;  and  to  the  other  articles  of 
plumber-work  charged  in  the  account,  I  affix  the  prices  in  red  ink 
which  were  current  at  the  time  the  work  was  executed.  The 
three- fourth  inch  pipe,  in  my  opinion,  will  average  about  six  lbs. 
per  yard,  and  the  four-inch  pipe  is  made  of  fully  seven  lb.  lead, 
and  all  the  rest  of  the  work,  in  my  opinion,  is  finished  in  a 
substantial  and  workmanlike  manner. 

**  N.B. — It  is  understood  that  the  prices  marked  in  tde  ac- 
count  are  the  Edinburgh  prices  which  were  current  at  the  time 
the  work  waa  executed." 

The  defender  then  objected,  That  the  reporter  had 
fixed  higher  prices  for  certain  articles  in  the  accounts 
libelled  on,  than  the  pursuer  had  charged*     Lord 


Corehouse  pronounced  thi«  interlocutor,  28th  June 

1831  :— 

"  Finds  the  defender  liable  to  the  pursuer  for  the  sum  of  forty- 
one  pounds  two  shillings  and  two-pence  halfpenny  Sterling,  and 
the  legal  interest  thereof  since  the  ,  the  date 

of  citation  to  the  process,  and  decerns  accordingly  :  Further, 
Finds  the  defender  liable  in  expenses  to  the  pursuer,  subject 
to  modification,  and  appmnts  an  account  thereof  to  be  given  in, 
and,  when  lodged,  remits  the  same  to  the  Auditor  to  be  taxed, 
and  to  report." 

The  defender  reclaimed.    At  advising, 

Lord  Balgray  said,  it  was  often  the  practice  in  this  Court  not 
to  charge  the  full  fees  in  business  accounts,  but  whenever  these 
accounts  were  challenged,  the  party  was  entitled  to  charge  the 
full  fees.  Here  the  pursuer,  perhaps,  only  charged  a  small  profit, 
but,  as  it  was  objected  to,  he  was  entitled  to  receive  the  full 
trade  profits,  which  the  reporter  had  allowed. 

The  Court  adhered. 

Reeve  v.  Dykes,  21st  May  1829,  S.  &  D. 

Firet  Division.— Lord  Ordinary,  Corehouse. — Act.  Neaves. 
— Ali.  Thomson. — James  Morgan,  S.S.C, and  William  Allan, 
S.S.C,  Agents Mr  Hamilton,  Clerk. 

iSth  December  18S1. 

Na  105.  Alexander  M'Intosh,  &c.  Advocators,  v.  AaTurra 
John  Robehtson,  Respondent, 

Process — Sist— ^  landlord  having  seguestrated  his  tenant*'  crop 
and  slock  for  rent,  and  having  tltereafter  abandoned  his  segues^ 
tration ;  and  the  tenants  having  advocated  the  procedure  be/ore 
the  Sheriff  and  also  raised  a  reduction  there^'--ihe  Court  re- 
caUed  the  Lord  Ordinary's  Judgntent,  and  sisted  proctu  till  tlu 
redue  ton  should  be  remitted  to  the  present  process. 

The  respondent  raised  against  the  advocators,  bis 
tenants  in  the  farm  of  Culcabock,  an  action  of  irri- 
tancy and  removing,  in  terms  of  the  Act  of  Sedernnt 
1765,  on  the  ground  that  they  were  in  arrear  of  two 
years'  rents*  John  and  Doniud  M'Intoshy  two  of  the 
advocators,  were  imprisoned  on  diligence  at  the  land- 
lord's instance  for  said  arrears,  and  thereafter,  on 
the  1st  August  1829,  he  presented  to  the  Sheriff  of 
Inverness-shire,  a  petition  for  sequestration  for  the 
rent  of  year  and  crop  18^8.  The  advocators  an- 
swered this  petition,  and,  inter  uUa^  consented  and 
agreed  that  the  respondent  should  immediately  sell 
as  much  of  their  property  as  tvould  pay  the  rent 
and  expenses,  &c  This  the  landlord  refused,  in  re- 
spect that  he  was  not  bound  to  sell,  and  that  he  had 
sequestrated  for  his  own  security.  The  respondent 
then  petitioned  the  Sheriff  for  leave  to  cut  down  and 
harvest  the  srop,  as  the  advocators  had  refused  to 
take  any  farther  charge  of  it.  This  process  was  con- 
joined with  the  sequestration,  and  thereafter  warrant 
was  granted  to  thrash  ont  and  sell  as  much  grain  as 
would  satisfy  the  expenses  of  harvesting,  &c.  Part 
of  this  corn  was  sola  by  orivate  bargain.  On  the  2d 
March  IbSO,  the  respoudent  abandoned  his  seques- 
tration, which  was  accordingly  recalled  by  the  Sheriff 
on  the  11th  thereafter.  Against  this  abandonoient 
the  advocators  objected  that  it  was  illegal,  but  the 
Sheriff-depute  and  Substitute  repelled  the  grounds  of 
objection.  The  tenants  then  brought  up  the  case  to 
the  Court  of  Session  by  advocation,  and  pleaded — That 
it  was  illegal  for  a  landlord,  who  had  obtained  seques- 
tration, and  aold  part  of  the  crop  under  it,  to  stop  short 
and  abandon  the  process,  at  least  until  he  had  regu- 
larly reported  the  sales  which  had  taken  place  :  That 
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thA  abaadonmedt  of  ihd  geqaetiiratioa  bf  the  land- 
lord was  for  no  other  view  than  to  enable  him  to 
carry  on  the  irritancy,  as  it  was  incompetent  to  pro- 
ceed with  it  and  the  seqttenration  at  the  same  time. 
At  all  events,  that  the  present  process  should  be  sist- 
ed.  until  a  relative  pending  process  of  reduction,  at 
the  instance  of  the  advocators,  shoald  be  remitted  to 
the  present  process.  Answered — The  landlord  was 
entitled  to  abandon  hk  sequestration.  The  proceed- 
ings in  it  were  all  reg^ular,  and  the  tnlerlo<tutor  of  the 
Sheriff  recalling  the  same.  Was  perfectly  competent. 
The  fiummons  of  reduction  was  brought  in  Jaaaary 
1831,  and  has  never  been  moved  in.  The  present  ad- 
Tocation  is  dated  3d  June  1830. 

Lord  Newton  pronounced  this  interlocutor,  28th 
Jane  1831 : 

«  Finds  no  9nflSci«nt  reason  for  sisting  this  process  until  the 
other  processes  betwixt  the  parties  are  remitted  to  the  present 
Lord  Ordinary,  m  now  craved  by  the  complainers ;  and  havitig 
heard  the  counsel  for  the  parties  on  the  closed  record  in  this 
process— Repels  the  reasons  of  advocation,  and  remits  the  cause 
iimniiciier  to  the  Sheriff,  and  decerns :  Finds  the  coroplaiaera 
liable  in  expenses,  and  remits  to  the  Auditor  to  tax  the  account 
thereof,  and  to  r^KUt." 

The  advocators  reclaimed.  Their  Lordships  were 
of  opinion,  that  the  process  ought  to  be  sisted  till  the 
reduction  should  be  before  them.  The  Court  ac- 
cordingly recalled  the  Lord  Ordinary's  interlocutor, 
and  sisted  process  till  Febrnarj  1832. 

Fim  DividioB ^Lord  Oitdinary,  Newton.-^^c/.  P.  Rdbert- 

snnandG.  G.  Bell Ml  Dean  of  Faculty  (Hope,)  and  Bu^ 

chanau Thomas  B.    Ferrie,    W.S.,   and   Hugh  Macqueen, 

W.S.,  Agents.— S!r  R.  Duhdas,  Oerk. 

13/^  December  1831. 
No.  106. 

Process^  Decree — Cessto — An  error  in  •  decree  Q^cessio  aUered 

on  a  written  Note. 

The  Coart,  on  a  written  note,  granted  warrant  to 
correct,  in  a  decree  of  cessio^  an  error,  by  which  the 
name  Francis  was  written  instead  of  Thomas. 
Second  Division. — Act,  Hay. 

13/A  December  1831. 

No.  107— WiLUAM  M'Kbcunib,  Suspender,  «.  RoBBET 

^'Faalane,  Charger. 
Bill  of  Exchange—  Proaaiasory-Note— Diligence— Ctrcum«<a»ic«» 
in  which  the  payee  in  apromiuory^note/ound  entitled  to  charge 
the  granterfor  payment,  aUhovgh  he  had  received  payment  from 
a  third  party,  who  did  not  act  for  behoof  of  the  granter,  and  who 
did  not  receive  either  an  indortation  or  an  assignation. 

The  suspender  was  proprietor,  and  the  charger  sn- 
perior,  of  a  subject  in  Calton  of  Glasgow,  over  which 
the  former  granted  to  Stewart,  in  1821,  an  heritable 
bond.  The  suspender  afterwards  sold  the  subject  to 
Chalmers,  who  made  payments  of  ground-rent  to  the 
charger.  But  the  ground-rent  from  Whitsunday 
1S28  to  Martimnae  1829,  both  inclusive,  fell  into  ar- 
rear,  amounting,  under  certain  deductions,  to  £31, 
12s,  6d.  Stewart  agreed  to  take  the  propertv  off  the 
bands  of  Chalmers.  The  suspender  granted  to  the 
charger  his  promissory- note  for  £31,  12.  6.,  and  Stew- 
art undertook  to  see  it  paid.  When  the  note  fell  due, 
it  was  renewed  for  £30,  the  balance  being  paid  by 
the  suspender.  Stewart  paid  the  second  note  after 
its  dishonour,  but  took  neither  an  indorsation  to  the 


bill,  nor  any  assignation  to  diligence.  M^Farlane, 
nevertheless,  charged  the  suspender  for  payment.  He 
presented  a  first  bill  of  suspension,  I8tn  September 
1830,  on  the  ground,  that  the  bill  being  merely  a  col- 
lateral security,  was  not  for  value;  and  that  it  was 
not  only  already  paid,  but  paid  by  tlie  proprietor  and 
proper  debtor.  On  a  reference  to  oath,  Lord  Craigie, 
Ordinary,  October  IS,  1830,  refused  the  bill,  with 
expenses, 

'<  Ib  respect  it  appears  that  the  sums  for  which  the  bill  charged 
on  ATas  granted  were  truly  due,  and  that  the  payment  nwde  by 
Mr  Stewart  to  the  charger  created  an  obligation  on  him  to  re- 
cover from  the  suspender  what  was  due  by  him.** 

The  suspender  presented  a  second  bill,  Jannary 
24,  1831,  which  was  passed.  And  Stewart  appliecU 
without  success,  for  leave  to  sist  himself,  and  give  in 
answers  to  the  reasons  of  suspension,  qua  imarger. 
The  suspender  pleaded  as  follows: — I.  As  the  char* 
ger  has  emitted  a  deposition  on  a  reference  to  oath, 
it  is  incompetent  to  found  on  alleged  facts,  not  con- 
tained in  nor  proved  by  that  deposition. — IL  The 
charger  having  received  payment  of  the  sum  contain- 
ed in  the  bill,  the  bill  was  extinguished  as  a  document 
of  debt  in  his  person,  and  it  was  incompetent  for  him 
to  give  a  charge  in  his  own  name. — III.  Even  if 
Stewart  had  possessed  in  reality  any  claim  of  relief 
against  the  suspender  for  the  bill,  or  the  debt  con« 
tained  in  it,  instead  of  being  the  proprietor  of  the 
subjects  to  which  the  debt  attached,  and  the  ultimate 
debtor,  it  was  not  competent  to  seek  that  relief  by 
doing  diligence  in  the  individual  name  of  the  charger. 
— -IV.  As  it  has  been  fixed  by  a  final  interlocutor,  that 
Stewart  is  not  entitled  to  appear  to  support  the  eliarge, 
or  maintain  his  alleged  interest  under  it,  the  diarger 
is  not  entitled  to  found  on  any  supposed  transactions 
between  the  snspender  and  Stewart,  or  any  supposed 
interest  in  the  recovery  of  the  money  are  imaffmed  to 
vest  in  the  latter.  The  charger  pleaded  as  follows  :*- 
I.  The  suspender  was  the  sole  obligant  in  the  pro« 
missory-note  charged  on  ;  and,  independently  of  the 
promissory-note,  he  was  principally  and  directly  liable 
for  the  arrears,  as  having  received  the  rents  of  the 
property  for  the  purpose  of  paying  the  same,  and  the 
charger  having,  at  liis  desire,  relieved  Chainoers  of 
any  claim  for  payment  of  the  said  arrears. — 11.  The 
engagement  of  Mr  Stewart  to  the  charger  was  of  a 
Jidejussory  natnre,  and  did  not  relieve  the  suspender, 
or  weaken  his  obligation  to  make  payment  of  the  pro- 
missory-note.— III.  Air  Stewart,  on  payment  to  the 
charger,  was  entitled  to  an  assignation  to  the  said 
note,  and  to  use  diligence  for  recovering  payment, 
either  in  his  own  name,  or  in  the  name  of  the  charger 
as  his  cedent. — IV.  It  was  therefore  lawful  to  stipu- 
late, when  the  contents  of  the  note  were  advanced  by 
Mr  Stewart  to  the  charger,  that  the  latter  should  pro- 
ceed with  his  ditigence,  Co  the  effect  oi  recovering 
payment,  and  reimbursing  the  former  of  bis  advance. 

V.   And,  spparatimf  the  charger  having  undertaken 

an  obligation  to  Mr  Stewart  to  proceed  with  the  di- 
ligence, and  recover  payment,  he  was  entitled,  and 
bound  to  do  so,  in  order  to  relieve  himself  of  this 
obligation. 

"  The  Lord  Ordinary  (2d  July  1831,)  having  resumed  con- 
sideration of  the  debate,  and  advised  the  process,  repels  the  tc^ 
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sons  of  suftpenKien  founded  on  tbe  groond  that  the  num  in  the 
»u«pender's  proiniftrary-note  having  been  paid  by  Mr  Stewart* 
^'ho  was  not  bound  to  relieve  the  suspender,  a  charge  was  given 
in  name  of  the  charger,  withont  assigning  the  debt  and  diligence 
to  Stewart ;  and  appoints  the  cause  to  be  called,  that  the  sus^ 
pender  may  say  whether  any  and  what  daim,  by  compensation 
or  otherwise,  he  has  to  state  against  Mr  Stewart,  so  that  he 
should  not  make  payment  of  this  promissory-note  to  the  charger 
on  behalf  of  Mr  Stewart— iVo/e.^~ It  appears  tint  the  charger 
liI*FarIane  b  superior  of  certain  subjects,  paying  a  feu-duty  of 
;€22.     That  this  property  belonged  at  one  time  to  M'Kechnie 
the  suspender,  who  borrowed  ^150  from  a  Mr  Stewart,  and 
granted  him  an  heritable  bond  over  it     The  property  was  then 
made  over  by  the  suspender  tfl  a  person  of  the  name  of  Chal-' 
mers,  whether  in  trust  or  not  does  not  appear;  and  both  the 
interest  on  the  bond  and  the  feu-dutv  feU  into  arrear.     The 
charger  threatened  to  sell  the  subjects  for  payment  of  his  feu- 
duties  ;  to  prevent  which,  Mr  Stewart  agreed  to  take  the  pro- 
perty, and  to  dtschsrge  Chalmers  of  the  interest  due  upon  the 
bond.     Accordingly,  a  disposition  is  granted  to  him,  of  this 
date  (  November  4, 1829),  by  Chalmers  and  his  wife,  with  consent 
of  M'Kechnie,  who  also  subscribes  along  with  them  ;  and  it  is 
not  immaterial  to  observe,  that  the  disposition  is  written  out  in 
M*Kechnie*s  office.    It  is  plain  that  M*Kecbnie  had  some  concern 
iti  the  subject,  besides  being  a  consenter  to  the  disposition,  and 
there  is  produced  an  account  of  feu-duties,  of  the  aame  date  (4th 
November  18*29).  amountini?.  >vith  interest,  to  ;€46,  12.  R,  from 
which  a  deduction  of  jC  15  is  made ;  and  then  follows  a  holograph 
obligation  of  M'Kechnie.  binding  himself  to  pay  the  balance  of 
£31,  12.  8.  on  the  II  th  current  or  to  grant  his  acceptance  at 
lour  months  to  the  charger.     The  money  is  not  paid,  and  the 
aeceptanoe  is  given  in  lieu  of  it     When  the  bill  tell  due,  only 
j£l,  13.  8w  was  paid  by  M*Kechnie,  and  a  renewed  promissory- 
note  for  £90  was  taken.     When  this,  in  like  manner,  fell  due, 
it  was  not  retired.     A  holograph  letter  from  the  suspender  to 
the  charger,  dated  dOth  August  1830,  says,  *  I  am  sorry  I  can- 
not pay  your  bill  to-day ;  but  if  you  are  disposed  to  give  time,  I 
will  find  security  for  the  payment  of  it*    The  charger,  it  would 
appear,  yery  wisely  had  declined  to  give  up  his  real  security  in 
the  subject  unless  Mr  Stewart  who  was  now  the  proprietor, 
undertook  to  see  the  bill  paid.     This  he  sgreed  to  do ;  but  it  is 
clear  that  Stewart  was  not  properly  liable  for  the  feu-duties, 
which  arose  when  he  was  merely  an  heritable   creditor,   not 
in   possession,   and  prior  to   his   being  proprietor.      Having 
been   unable   to   procure   payment  from   the  suspender,  the 
charger  called  upon  Mr  Stewart  for  payment.     On  his  mak- 
ing payment  it  was  competent  for  him  to  have  taken  an  assig- 
nation to  the  debt  and  diligence,  and  to  have  charged  the  sus- 
pehder  in  M'Far1ane*s  name  ;  but,  without'any  assignation,  a 
charge  is  given  in  M'Farlane*s  name,  of  course,  for  behoof  of 
Stewart.      A  bill  of  suspension  is  presented,  on  the  ground 
that '  the  said  promissory-note  was  granted  by  the  complainer 
to  the  charger,  without  the  former  having  received  any  value 
therefor,  but  as  a  collateral  security  for  a  debt  due  by  a  third 
party  to  him,  and  which  debt  had  been  paid  to  the  charger  by 
the  proper  debtor  or  obligant  therein.'     These  allegations  were 
admitted  to  be  proved  by  the  charged s  oath.     The  oath  does 
not  prove  that  the  suspender*s  promissory-note  was  merely  a 
collateral  obligation  for  Stewart,  or  that  he  (Stewart)  was  the 
proper  debtor,  or  that  it  was  granted  without  valuer  although  it 
was  established  that  Stewart  had  paid  the  amount  before  the 
charge  was  given.      It  is  not  explained  what  occasion  there 
would  have  been  for  M*Kechnie  being  collateral  security  for 
Stewart,  or  how  Stewart  could  be  the  primary  obligant  'at  all ; 
nor  wh^  M*Kechnie  alone  bound  himselr  to  pay,  without  taking 
an  obbgation  from  Stewart  to  relieve  him,  if  he  was  not  the 
proper  debtor.     It  being  so  abundantly  clear  that  M'Kechnie 
has  not  established  that  Stewart  is  the  proper  debtor,  or  that  he 
himself  was  not  so ;  and  as  it  is  thus  a  debt  truly  due  by  the  sus- 
pender, the  Lord  Ordinary  is  unwilling,  if  the  suspender's  in- 
terest is  not  affected  in  any  defence  he  may  have  against  pay- 
ment, to  turn  the  party  out  of  Court  who  has  given  the  charge ; 
because  another  has  paid  him  this  bill  under  a  separate  agree- 
ment with  him,  merely  because  the  debt  and  diligence  have  not 
been  conveyed  to  that  other  person,  and  who  might  have  pro- 


ceeded with  the  sane  diligence  used  here  in  the  diaiyer*^  iMiiiR> 
The  charge  is  thus  perfectly  formal,  and  any  injury  to  the  sa^^ 
pender  will  be  effectually  guarded  against  if  he  is  allowed  to 
plead  any  objection  against  payment,  which  he  could  have  done, 
if  Stewart  had  been  the  charger.  Any  such  should  no  doubt 
have  been  stated  on  the  record,  and  perhaps  the  Lord  Ordinary 
is  incorrect  in  ifllowing  to  do  so  yet  With  this  view  the  castf 
has  been  ordered  to  the  roll.  At  the  sanie  time,  an  interioco- 
tor  has  been  pronounced,  which  gives  the  party  who  has  pleaded 
his  objection  so  keenly,  an  opportunity  of  obtaining  a  review." 

The  fiufipettder  reclaimed — ^bot  the  Court  refiued 
the  note,  without  an  antwer. 

Sieoond  Division.— Lord  Ofdinary,  Medwyn — Ari,  Rusaell. 
— ^//.  Greenshields,  Gr.  Bell — Alexander  Hamilton,  W.S., 
and  William  Mackersy,  W.S.,  Agents. — Mr  Ferguson,  Clerk. 

l^h  December  183 1. 

No.  108. — Ckaklbs  Baknet,  Maocator^  o.  Thomas  DtmcAK, 

Respondent, 

Agent  and  Gient — Eiecutor— Titles— Liferent  and  Fee— ^a 
exeeuter  nomiaatet  ctmflrmedf  kamng  emplotfed  an.  agem,  and 
placed  in  kit  hands  doeumenis  ofdeUf  and  papers  beiamging  to 
the  execHtry  ;  and  having  aftenoards  reealUd  the  emptej^memt^^ 
Held^  L  That  the  agent  was  not  entitled  to  rrfase  deHwrjf  of  the 
exeCHtrjf  funds  and  papers^  on  the  ground  that  there  were  other 
par  tie*  interested  in  the  succesnon,  whose  consent  had  not  heen 
obtained ;  but,  //.  That  he  was  justified  in  refusing  to  detiver 
to  the  executor,  bonds  taken  after  the  succession  opened^  and  in 
pursuance  of  the  settlement  in  favour  of  awither  person  in  li fir- 
rent,  ami  of  the  executor  and  others^  infecy  until  the  consent  of 
all  the  parties  was  obtained* 

John  Bamet,  the  adrocator*ii  father,  tenant  in 
Myreside,  on  30th  July  1828,  executed  a  deed  of  set- 
tlement, by  which  he  nominated  and  appointed  tha 
advocator  hla  sole  executor  and  universal  legatory, 
but  under  an  obligation — Ij^,  To  pay  out  of  the  first 
and  readiest  of  the  effects,  all  tne  testator's  lawful 
debts,  funeral  expenses,  &c  and  any  gifts  and  lenciea 
he  might  leave — and  in  particular,  to  deliver  to  Helen 
Rutherford,  the  testators  widow,  all,  or  such  part  of 
the  household  furniture  as  she  might  desire*  &&  2df 
To  pay  to  Helen  Bamet,  the  testator's  youngest 
daughter,  wife  of  John  Dickson,  £200,  at  the  first 
term  of  Martinmas  or  Whitsunday  after  the  testator*s 
death ;  and,  Sd,  To  ascertain  the  residue  of  the  estate^ 
within  six  months  afler  the  testator's ^death,  and  place 
the  amount  on  rood  security,  at  the  sight  and  with 
the  consent  of  the  said  James  Reid  and  John  Dickson 
(the  testator's  sons-in-law), — the  said  security  to  be 
conceived  in  favour  of  the  testator's  widow  in  liferent, 
and  of  his  three  children,  the  advocator,  Janet  Baroet 
and  Helen  Bamet,  in  fee.  The  testator  died  in  Sep- 
tember 1828,  leaving,  inleraUa^  the  following  suljects : 

<*  Five  bonds  by  the  Provost  and  Magiatrates  of  the  city  of 
Perth,  in  favour  of  the  said  John  Bamet,  one  for  XlOO^  dated 
8d  July  1801,  another  for  £100,  dated  1st  October  I60a, 
another  for  £220,  dated  26th  July  1805,  one  for  £300,  datid 
1st  April  1811,  and  another  for  £200,  dated  18th  September, 
181 S,  amounting^  together,  including  interest  up  to  4th  Septem- 
ber last,  to  £988,  Oa.  4d.^BiU  hj  Patrick  Momij  Threip. 
land,  Esq.  of  Fingask,  and  P.  M.  Threipland,  Baq.  his  son, 
for  £160,  dated  16th  May  1828,  and  payable  ; 

Bill  by  William  Turner  and  David  Whyte,  as  managera  of  the 
Associate  Congregation  of  Pitcaimgreen,  for  £100,  dated  15th 
May  1812,  and  payable  — Deposit  recdpt  by  the 

Perth  Banking  Company  for  £200,  dated  11th  July  last-^Two 
deposit  receipts  by  the  Perth  Union  Bank,  one  .for  £800,  dated 
29(h  February  last,  and  the  other  for  £60,  of  same  data.** 


18S1.] 


THfi  SCOTTISH  JURIST. 


16S 


At  opening  the  repositories  of  the  deceA»ed|  the  ad- 
vocator, and  the  other  friends  interested  in  the^  suc- 
cession, were  present,  and  all  of  them,  hy  a  minnte 
then  drawn  up,  authorised  the  respondent,  a  writer  in 
Perth,  who  had  previously  acted  as  the  testator's 
agent,  to  put  the  settlement  on  record.     The  advoca- 
tor, thereafter,  more  paHicularly  employed  him  as 
his  agent,  in  confirming  and  uplifting  the  executry, 
&c    In  Novemher   1828,  the  advocator  employed 
another  agent  to  act  for  him,  who  wrote  the  respon- 
dent, requesting  to  be  put  in  possession  of  the  papers 
and  documents  of  debt,  and  the  funds  belonging  to 
the  advocator  in  the  respondent's  hands.     A   cor- 
respondence ensued,  in  which  the  respondent  main- 
tained— that,  having  been  employed  by  all  the  other 
parties  interested  in  the  succession  as  well  as  by  the 
advocator,  he  could  not  safely  deliver  up  to  the  advo- 
cator the  bonds,  &c.  bv  the  town  of  Perth  and  Messrs 
Threipland,  but  was  bound  to  put  them  on  record, 
for  behoof  of  the  widow  (the  liferentrix)  and  the  other 
joint  fiars  ;  and  that  he  could  only  part  with  the  exe- 
cutry funds  realised,  upon  the  conditions  that  they  be 
deposited  in  Bank,  in  name  of  all  the  parties  interested, 
or  that  their  consent  be  obtained.    The  other  papers 
he  offered  to  deliver  up,  on  a  receipt  and  inventory.   | 
The  advocator  then  raised  two  actions  against  the 
respondent,  before  the  Sheriff  of  Perth — one  a  sum- 
mary action  for  delivery  of  the  bonds,  and  the  other 
an  ordinary  action  for  payment  of  the  balance  of  the 
executry  funds  in  the  respondent's  hands.     Previous 
to  these  actions,  the  respondent  had  put  the  bonds  on  - 
record,  and  offered  a  reference  of  the  points  in  dis- 
pute to  Mr  Husband,  the  Sheriff-substitute,  or  any 
other  respectable  professional  brother ;  and  when  the 
actions  were  raised,  he  immediately  consigned  the 
balance  of  funds  in  his  hands,  and  produced  all  the 
documents,  to  await  the  judgment  of  the  Sheriff.  The 
Sheriff-substitute,  on  4th  November  1829,  pronounced 
an  interlocutor,  containing,  inter  alioy  the  following 
findings : — 

**  Finds,  that  Mr  Duncan  must  be  held  to  have  been  put  in 
possession  of  the  said  money  and  documents,  and  entrusted 
therewith,  as  the  confidential  agent  of  all  concerned^  in  which 
capacity  he  must  be  held  to  have  acted  till  17th  November  1R28, 
the  date  of  a  letter  to  him,  from  the  pursuer's  procurator,  re- 
questing to  be  put  in  posaessioD  of  the  papers :  Finda  that  Mr 
Duncan  has  exhibited  a  particular  account  of  hia  intromiasions 
and  disbursements,  balanced  by  j£S96,  7.  10.  due  by  him,  which 
sttm  was  consigned  by  him  in  the  clerk's  hands,  and  has  since 
been  depoaited  in  the  Perth  Bank :  Finds  that  the  pursuer  hag 
passed  nt>m  any  objections  to  the  said  account,  and  admitted  the 
same :  Finda  the  pursuer,  as  executor  of  the  deceased,  entitled 
to  the  custody  of  the  8e\*cRil  writings  produced  by  Mr  Duncan, 
and  allows  him  to  withdraw  the  same  from  the  process,  on  his 
subscribing  a  particular  receipt :  Finds,  in  reference  to  the 
foresaid  sum  of  ^396,  7.  10.  deposited  in  the  Bank,  that  the 
mme,  in  terms  of  the  deed  of  settlement,  must  be  lent  out  on 
good  security,  at  the  sight,  and  with  consent,  of  the  said  James 
Reid  and  John  Dickson,  as  well  as  of  the  pursuer,  which  ap- 
points to  be  done :  And.  before  answer  aa  to  the  parties* 
averments,  in  reference  to  the  bond  I  y  Sir  P.  Murray  Threip- 
land, and  his  son,  allows  Mr  Duncan  to  prove  that  part  of 
article  8th  of  his  revised  condescendence,  which  relates  thereto, 
snd  the  pursuer  a  joint  proof;  grants  diligence  against  witnesses, 
and  commission  to  Mr  Harry  M'Leod,  writer  in  Perth,  to  take 
the  proof,  the  2d  day  of  December  next" 

By  a  sabseqaent  interlocutor,  the  Sheriff  foand  ai 
follows  ;^- 


*<  9tk  June  18S0L — Having  considered  the  reclaiming  petition 
and  anawers,  before  answer,  remits  to  the  clerk  to  procure  from 
the  Bank,  in  whose  hands  £396,  7.  10.  were  deposited,  a  pro- 
per document  for  the  same,  payable  to  the  widow  in  liferent, 
and  to  the  pursuer  and  Janet  and  Helen  Bamet,  according  to 
their  respective  interests,  in  fee,  since  those  concerned  have  not 
availed  themaelvea  of  the  appointment  in  the  interlocutor  of  the 
18th  November  last,  for  lending  the  same  on  good  security,  in 
terms  of  the  deed  of  settlement,  and  assigns  the  2d  day  of  July 
next  for  reporting." 

And  by  a  Bubseqnent  interlocutor,  he  found  the  pur- 
aner  liable  in  modified  expenses  of  process.  The 
pursuer  then  advocated, — ^and  the  Lord  Ordinary,  7lh 
July  1831,  pronounced  this  interlocutor: 

"  The  Lord  Ordinary  having  considered  the  closed  record, 
and  Inferior  Court  process,  and  having  heard  counsel  for  the 
parties  thereon,  advocates  the  cause :     Finds  that  the  advocator 
being,  by  his  father's  settlement,  sole  executor,  and  being  regu- 
larly confirmed  as  such,  was  the  only  person  entitled  to  intromit 
with,  and  collect  the  funds  of  the  deceased,  and  that  the  re- 
spondent, Mr  Duncan,  must  be  held  to  have  uplifted  these  funda 
under  authority  from,  and  as  agent  for  the  advocator:     Finda 
that  Mr  Duncan  was  not  justifiable  in  refusing  to  pay  over  to 
the  advocator  the  balance  in  his  hands,  on  the  ground  of  there 
being  other  parties  interested  in  the  auccession,  no  averment 
being  made  by  him  or  these  parties,  that  the  advocator  was  in 
doubtful  circumstances,  or  not  fully  responsible  for  the  sum : 
But  finds,  that  the  advocator,  though  entitled  to  the  possession 
of  all  documents  which  had  belonged  to  the  deceased,  had  no 
right  to  demand  delivery  of  the  bonds,  which,  in  pursuance  of 
the  settlement,  had  been  taken  to  the  widow  in  liferent,  and  to 
the  children  in  fee,  and  that  Mr  Duncan  was  justified  in  refus- 
ing to  deliver  them  until  the  consent  of  the  other  parties  inter- 
ested was  obtained :    Finds  the  advocator  entitled  to  possession 
of  the  balance  consigned  in  the  Perth  Bank,  but  under  an  obli- 
gation to  lend  it  out  with  the  consent,  and  in  the  terms  pre- 
scribed in  the  settlement :     Grants  warrant  to  him  to  uplift  the 
same  from  the  Bank ;  and  in  order  that   the  document  granted 
by  the  Bank  therefor,  in  terms  of  the  SheriiTs  order,  may  be 
restored  to  them,  authorises  the  advocator  to  get  up  the  said  do- 
cument from  the  clerk  of  the  Inferior  Court,  or  any  party  with 
whom  it  may  be  deposited,  and  decenis :     Finds  no  expenses 
due  to  any  of  the  parties." 

The  advocator  reclaimed  afi^inst  that  part  of  the 
interlocutor  which  found  Mr  Duncan  entitled  to  re- 
tain the  bonds  until  the  consent  of  the  parties  inter- 
ested  was  obtained,  and  against  the  finding  in  regard 
to  expenses,  and  maintained — That  having  succeeded 
in  the  most  important  object  of  his  actions^— having 
been  found  entitled  to  the  custody  of  the  documenU 
of  debt,  and  to  the  balance  on  the  respondent's  intro- 
missions—he must  be  entitled  to  the  expenses  of 
process.  On  the  other  hand,  the  respondent,  who 
also  reclaimed,  contended — 'ihat  the  interlocutor  was 
equally  faTOurable  to  hlm»  in  as  far  as  it  sanctioned 
his  retention  of  the  bonds,  and  that  he  was  entitled  to 
expenses. 

Lord  Bal^ray  observed,  that  the  first  question  for  considera* 
tion  waa,  who  employed  Mr  Duncan  ?  and,  upon  this  point,  the 
best  and  most  authentic  evidence  was  the  minute  drawn  up  at 
the  time  the  repositories  were  opened.  From  that  minute  it 
appeared,  that  the  repositories  were  opened  in  presence  of  the 
whole  family— that  they  all  approved  of  the  deed  of  aettlement, 
and  authorised  Mr  Duncan,  to  put  it  upon  record.  There  cer- 
tainly was  here  a  joint  employment— but  bow  far  did  it  extend? 
only  to  put  the  settlement  on  record.  In  Mr  Duncan's  subse- 
quent actings,  so  far  as  appeared,  he  was  the  agent  merely  of 
the  executor  nominate,  from  whom,  of  course,  his  power  to  Up- 
lift and  intromit  with  the  funds  and  subjects  of  the  executors 
was  derived.  In  following  out  hia  duty  as  agent  of  the  executor, 
be  was  of  course  bound  to  act  with  bona  fda  to  the  other  par. 
ties  interested,  and  not  to  concur  in  any  acts  evidently  calculated 
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to  defraud  tbem  (  but*  0ioad  iiUrn,  he  xvtM  the  a^ent  of  the  exe- 
cutor and  bound,  to  follow  his  instmctiona,  and  to  account  to 
him.  But  Mr  Duncan  seems  to  have  miBtakeh  tbe  nature  of 
the  duty  imposed  upon  hkn»  a)id  from  that  miBapprehenaiou,  to 
have  assumed  a  little  too  much  in  hia  correspondence  with  the 
ex^utor*  and  in  his  pleadings.  80  far  aa  the  ezecutry  fufida, 
and  unrecorded  documents  of  debt  were  concerned,  be  was 
bound  to  deliver  them  up  to  tbe  executor  when  he  required 
them,  and  bis  opposition  to  this  reasonable  and  legal  demand 
could  not  be  justified.  As  to  tbe  possession  of  the  bonds,  there 
was  more  difficulty.  The  Lord  Ordinary  has  found  that  Mr 
Duncan  was  justined  in  retaining  them,  and  that  seems  to  as- 
iumfe  that  be  was  entitled  to  put  them  on  record.  But,  in  the 
eircuBftatances,  I  think  it  very  doubtfiii  if  be  was  entitled  to  put 
them  on  record,  taking  into  view  the  nmnner  in  which  they 
came  into  bis  possession,  and  tbe  express  demand  which  was 
made  upon  him  for  delivery,  before  tney  were  recorded.  But 
ibis  iVould  only  go  to  the  allowing  ordisallowing  an  item  in  Mr 
t)uncan*s  accounts. 

t.ord  President  concurred,  and  said — When  deeds  are  put  in- 
to an  agent's  bands  at  opening  repositories,  it  is  for  the  purpose 
of  being  put  on  record.  Here,  the  only  document  jointly  com- 
inftted  to  Mr  Duncan's  charge  was  tbe  deed  of  settlement  I 
have  tio  doubt  be  acted  with  bona  Jideu  but  he  had  no  sufficient 
^rotind  for  resisting  delivery  of  tbe  funds  and  papers. 

Lord  Craigie  dissented  from  the  opinions  delivered,  and 
thought  that  Mr  Duncan,  having  obviously  acted  with  perfect 
bonajuietf  was  entitled  to  an  equitable  construction  of  his  con- 
diict.  Although  be  was  the  agent  of  the  executor,  and  received 
the  funds  and  deeds  in  that  capacity,  be  was  still,  in  tbe  circum- 
stances of  the  case,  accountable  to  the  other  parties  interested 
in  the  succession  for  the  safe  custody  of  the  bonds,  in  which 
ihey  weire  liferentrix  and  fiars.  His  conduct  was,  besides,  fair 
and  reasonable  from  the  commencement.  He  offered,  before  the 
action  was  raised,  to  refer  the  points  in  dispute  to  the  Sheriff, 
isubstitate,  or  any  respectable  practitioner ;  and  it  was  surely 
placing  him  in  a  painful  situation  to  demand  from  him  delivery 
of  those  bonds  which  were  never  part  of  the  executiy,  and 
Mich,  knomng  as  he  did,  the  sentiments  of  the  other  relations, 
lie  could  not  surrender  without  a  violation  of  his  duty,  which 
the  Lord  Ordinary  bad  in  effect  found. 

Lord  Gillies  agreed  with  the  Lords  President  and  Balgray. 
Mr  Duncan  was,  from  first  to  last,  the  agent  of  the  advocator, 
litTd  it  would  be  introducing  new  law,  and  a  oiost  dangerous 
practice,  to  hold  that  an  agent  so  employed  by  an  executor  is 
•n0itled  to  withold  the  executry  funds  and  documents  whenever 
he  difibn  with  hie  employer.  If  he  auapected  bis  credk  and  in- 
tentions, and  wished  to  protect,  aa  far  as  he  could^  the  inteieeti 
of  the  other  parties  concerned,  there  were  legal  ways  of  redress 
which  he  could  have  suggested  to  them  ;  but  he  could  have  no 
Yight  to  retain  the  money  and  papers.  The  Sheriff,  in  deciding 
this  part  of  the  case,  has  actually  deposed  tibe  executor,  and 
.taken  upon  himself  the  duty,  by  ordaining  tbe  balance  due  by 
the  respondent  to  be  consigned  in  Bank,  upon  a  depoait-receipt  In 
'favour  of  all  parties  interested.  I  fear  that  was  a  mode  of  ad- 
ministration which  could  not  be  palateable  to  any  of  the  parties. 

The  Court  then  altered  the  Lord  Ordinary's  in- 
terlocutor, and  found  the  advocator  entitled  to  modi- 
fied expenses. 

First  Division.— Lord  Ordinary,  Newton.— ^cf.  Jameson, 
Moir. — Mt,  Dean  of  Faculty  (Hope),  Keay,  Paton.— Wother. 
spoon  &  Mack,  W.S.,  &  Alexander  Qifford,  S.S.G.  Agento— 
H.  Clerk. 
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•No.  109.— John  Young,  Pumnr,  r.  A.  W.  &  G.  Smart, 

De/efidert, 

Principal  &  Agent — Factor — A  grain  merchant  having  sold  and 

■     delivered  a  quaniUy  of  wheat  to  a  commission  agents  and  after 

being  made  aware  0/ the  principal,  having  taken  the  agenCs  bill  at 

fi/ur  months /or  the  yrice  s  and  the  agent  having /ailed  before 

the  bill  Jell  due^  indebted  to  l/te  principal — Hetti,  that  the  yrinci- 

'  pal  was  not  liable  to  the  seller /or  the  price  of  the  wheat. 


On  11th  Auguat  1829,  Robert  Cowaa,  mitn  mer- 
chant in  Glasgow,  acting  under  a  general  authority 
from  the  defenders,  purchased  from  the  pursuer  320 
bolls  of  wheat  for  tbe  defenders,  and  at  the  same  time 
granted  bis  bill  for  tbe  price,  £464,  payable  at  four 
months*  date*  Cowan  took  delivery,  and  two  days 
after  tbe  purehase,  advised  tbe  defendcr^tbat  be  had 
made  tbe  purchase  for  tbem,  and  transmitted  to  tbem 
an  invoice,  of  tbe  following  tenor : 

"  Invoice  of  3^  bolls  of  Irish  red  wheat,  purchased  per  order, 
and  for  account  of  A.  tV.  and  G.  Smart,  Esqrs.,  Montrose, 
and  to  their  debt  as  follows,  320  bolls  at  2ds.,'in  granary,  pay- 
able  7.10th  December,  L.464." 

At  tbe  date  of  this  purchase,  Cowan  was  in  po$- 
itession  of  several  qnanttties  of  flrrain  belonging  to  tbe 
defenders,  consigned  to  hi m  at  different  tirtics  for  ii:i]e, 
and  bet^voen  that  time  and  the  14tb  November  1829, 
be  bad  disposed  of,  and  realised  tbe  proceeds  of  so 
tnucb  of  tbe  consignments  as  not  only  paid  tbe  price 
of  tbe  wheat,  and  a  small  sum  previously  dne  by  tbe 
defenders  upon  their  account-current  with  bim,  but 
also  left  bim  debtor  to  tbem  in  L.36,  12.8.  Cowan 
became  insolvent  on  14tb  November  1829;  and  for 
tbe  said  balance  of  L.36,  12.  8.  the  defenders  ranked 
on  bis  estate,  and  withdrew  from  bis  possession  what 
remained  of  their  consignments.  On  IDtb  December 
1829,  tbe  ptirsuer  intimated  to  tbe  defenders  that 
Cowan's  acceptance  for  the  wheat,  for  which  be  held 
tbe  defenders  liable,  would  fall  due  on  the  ll-I4tb  of 
that  month  ;  and  in  answer,  the  defenders  denied  any 
responsibility  for  it.  The  pnrsuer  thereupon  raised 
^tbe  present  action  for  payment  of  the  wheat,  on  tbe 
ground  that  the  purchase  was  made  by  Cowan,  as 
agent  and  for  behoof  of  tbe  defenders.  In  defence,  it 
was  pleaded,  inter  alia, — That  the  pursuer  having 
made  bis  election,  and  dealt  With  Robert  Cowan,  not 
as  the  agent  of  the  defenders,  but  having  taken  his 
bill  for  the  price,  and  tbe  defenders  bei^g  no  party 
to  tbe  bill,  no  action  can  be  maintained  against  tbem 
for  the  amount  thereof :  That  tbe  transaction  having 
been  made  with  Robert  Cowan,  in  such  a  way  as  to 
put  it  in  bis  power  to  retain  the  price  from  tbe  de- 
renders' funds  in  bis  bands,  and  be  having  actually 
done  so,  and  become  insolvent,  the  loss  thence  arising 
ought  in  equity  to  be  thrown  upon  the  parsmer.  The 
Lord  Ordinary  prononneed  (9tn  July  1831,)  this  in- 
terlocutor : 

"  The  Lord  Ordinary  having  considered  the  closed  record, 
and  whole  process,  and  having  heard  counsel  for  the  parties 
thereon,  Sustains  tbe  defences,  assoilzies  the  defenders,  and  de. 
cems,  but  finds  no  expenses  due. — Note. — The  Lord  Ordinary 
conceives  this  case  to  be  regulated  very  much  by  the  principles 
adopted  by  tbe  Court,  in  deciding  that  of  Hood  v,  Cochrane, 
16th  January  1818  Tbe  wheat,  here,  though  no  mention 
was  made  ot  the  defenders  at  tbe  time  of  tbe  purchase,  was 
bought  by  Cowan  for  tbem  ;  and  the  pursuer,  if  nothing  further 
had  followed,  might  have  been  entitled  to  demand  payment  of 
the  price,  either  from  Cowan  or  from  tbem.  But  having,  when 
he  knew,  a^  lie  admits  in  his  condescendence,  that  the  purchase 
was  for  their  behoof,  taken  a  bill  from  Cowan  individually,  he 
must  be  held  to  have  made  his  election,  and  to  huve  taken  bim 
for  bis  debtor.  By  taking  the  bill,  ulso,  be  put  it  in  the  power 
of  Cowan  to  retain  for  his  relief  tbe  price  of  grain  sold  by  him 
for  the  defenders,  which  tbey  were  demanding,  and  which  it  was 
possible  they  might  otherwise  have  recovered  before  Cowau*s 
bankruptcy.  But,  as  the  question  is  not  free  of  difficulty,  the 
lioid  Onbiutry  has  not  given  expenses." 
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The  pQTMfer  haviiig  rMkimed : 

Lord  Balprai/ — Tbere  can  be  no  doubt  of  tbe  general  priiiei* 
pie  of  lawy  Uiat  though  a  factor  or  agent  contracts  in  his  own 
name,  the  principal  for  whom  he  has  acted  is  also  liable;  but 
this  general  doctrine  is  subject  to  limitations,  and  does  not  seem 
strictly  to  a]^lr  to  the  circumstances  of  the  present  casew  Both 
parties  here  seem  to  have  pat  confidence  in  Cowan,  and  it  does 
not  appear,  that,  when  the  purchase  was  first  made,  tlie  pursuer 
in-as  cognizant  of  the  paities  for  whom  Cowan  acted.  Had  the 
pursuer,  in  this  situation,  contracted  with  Cowan  as  a  commission 
agent,  he  might  hare  been  also  entitled  to  come  against  the 
principaL  But  the  pursuer,  even  after  he  ascertained  that  the 
purchase  was  for  the  defenders,  dhose  to  take  a  bill  for  the  price 
from  Cowan,  and  thus  made  him  personally  liable.  When  the 
purchasers  learned  this,  they  were  entitled  to  assume  that  the 
seller  was  satisfied  with  their  agent's  liability,  and  were  justified 
in  putting  him  (the  agent)  in  possession  of  funds  to  meet  the 
oulipition.  The  bolls  of  grain,  therefore,  consigned  by  the  de- 
feiiders  to  the  agent  for  8fue»  and  disposed  of  by  him,  were  so 
many  representatiFes  of  so  much  money  put  into  his  hands; 
That  these  bolls  were  consigned  before  the  contract,  just  makes 
the  case  stronger  against  the  pursuer. 

Lord  Crai^ie  differed,  and  thought  the  invoice  transmitted  to 
the  defenders  shewed  that  the  property  of  the  wheat  was  trans- 
ferred to  them,  upon  the  condition  of  their  paying  the 
price ;  and  the  pursuer  not  having  delayed  to  make  a  de:nand 
upon  the  principal,  or  deceived  him  in  any  way,  it  was  difficult  to 
sec  why  he  should  lose  his  recourse. 

Lords  President  and  Gdl'iet  concurred  with  Lord  Balgroy. 

llie  Conrt  adliered,  atid  found  the  defenders  entitled 

to  a  modified  sum  of  expenses. 

Defenders'  Authorities — Hood  v.  Cochmne!,  16th  January 
181  &  Wood  r.  James  and  Telford,  26th  Mjiy  1824;  Bell's 
Com.  Vol.  I.  pw  492. 

First  Division — Lord  Ordinary,  Newton.— ifc*.  Jameson — j 
JU.  Skene,  Wood. — J.  CumpbeH,  &  Fetberingham  &  Lindsay, 
W.S.  Agents — D.  Cleiic. 

_  - • — • —   -       ■" — ■ — ' . 

14/A  December  1831. 

Ko.  1 10.«- Walter  Stialing  Glas  and  Spousp.,  PelUionert^ 
V.  CuABLibS  Campbell  Stewart,  W.S.,  Resffotident, 

Factor,  Judieiai*— Ctrcfimslffncef  in  whkh  H  wa»  keki  noi  st^fficient 
tojmUify  ike  remavul  cfsijudieiml/aetor,  tktU  he  had,  inter  alia, 
heftfre  his  appointment  as  judicial  fa^or,  and  whUe  aeiing  as  the 
f/rivau  egerU  of  one  of  the  creditors  afiheeslaie,  done  eerioin  acts 
alieged  to  be  disadoamtageous  to  the  general  body  of  the  creditort. 

The  petitioner,  W.  S.  Gla.s  ^^  the  only  son  of 
Dr  Oas,  who  died  in  India  in  1822,  leaving  a  trust- 
deed  in  favonr,  inter  alios^  •£  John  Campbell  junior, 
W.S.  By  the  trust-deed,  the  petitioner  was  prorided 
in  aliment  out  of  the  trost-funds — his  wife,  should 
she  survive  him,  in  a  jointure — and  his  children  in  the 
reversion  of  the  estate.  The  petitioner  having  fallen 
into  embamiMmeots,  took  the  benefit  of  the  cessio  in 
January  1823,  and  granted  a  trostniisposition  omnium 
bonorum  in  favour  of  Mr  Pentland,  his  larg^t  credi- 
tor. Fenttand,  as  trustee  for  the  creditors,  imme- 
diately brought  a  reduction  of  Dr  Glas*s  trust- 
deedy  which  was  eventually  successful.  In  1825> 
the  respondent)  Mr  Stewart,  W.  S.,  became  the 
private  agent  of  the  petitioners.  In  September 
1826,  Pentland  was  declared  insolvent,  and  Ins  estate 
sequestrated.  The  renpondent  soon  after  proposed, 
in  his  clients*  (the  petitioners)  name^  to  refer 
the  disposal  ef  rentland*s  daim  against  them  to 
the  arbitration  of  himself  (Stewart),  and  Pentland  s 
agent,  J.  J.  Fraser,  W.S.  This  aittmgemetit  was  at 
once  agreed  to  by  Pcntlknd,  and  was  sanctioned  by 


the  petitioner  himself  on  10th  August  1827.  lu  order 
that  this  arrangement  might  be  made  effectual,  it  was 
necessary  to  withdraw  Fentland's  esUite  from  tbe  ju- 
dicial sequestration,  under  which  it  was  placed ;  and 
for  that  purpose,  FentJand  (who  had  ample  funds, 
though  not  immediatelv  available,)  ofRered  his  credi* 
tors  full  pavment  of  their  debts,  with  interest,  and 
expenses  of  sequestration,  upon  condition  of  the  se- 
questration being  recalled — and  the  respondent  and 
Mr  Fraser,  W.S.  agreed  to  become  cautioners  for  the 
fulfilment  of  this  ofivr,  ivliich  was  accepted  ;  and  on 
15th  October  1827,  the  composition  and  cantinn  were 
approved  of,  and  the  sequestration  recalled.  As 
Pentland*s  funds  were  not  immediately  tangible,  and 
it  became  necessary  to  provide  for  the  composition, 
and  as  Pentland  was  a  large  preferable  creditor  of  the 
petitioners,  it  was  proposed  to  raise  a  sum,  by  bor*> 
rowit^  £6000  on  the  security  of  the  heritable  pro- 
perty in  Stirling,  belonging  to  the  petitioner  Mr  dlas. 
This  property  was  at  the  time  attached  by  inhibition 
at  Pentland's  instance,  in  security  of  his  claim,  atnount- 
ing  to  £16,000,  and  it  therefore  became  necessary  for 
the  latter  to  discharge  his  inhibition  to  the  extent  of 
til  is  £6000.  This  was  done,  and  a  loan  of  £6000  was 
accordingly  obtained  from  a  client  of  Mr  Fraser,  \V«S., 
and  a  bond  granted  by  the  petitioner  over  his  pro- 
perty, the  respondent  binding  himself  for  the  regular 
payment  of  the  interest.  £500  of  the  sum  thus  raised 
was  applied  in  payment  of  some  of  the  petitioner's 
most  urgent  creditors,  and  the  remaining  £5500  was 
retained  by  Mr  Fraser,  for  Pentland's  behoof,  he  (Mr 
Fraser)  becoming  bound  to  account  for  it,  '  The  ob» 
ject  and  nature  of  this  arrangement  were  duly  com- 
municated to  the  petitioners.  During  these  transac- 
tions, the  action  of  reduction  at  Fentland*s  instance, 
of  Dr  61as*8  trust-deed^  was  depending,  and  in  May 
1826,  a  petition  was  presented  by  the  petitioners'  son 
and  his  tutor  ad  lUem^  to  have  the  respondent  ap- 
pointed judicial  factor  upon  the  estate  included  in  thi« 
trust-deed.  The  respundent*s  appointment  was  op* 
posed  by  certain  of  the  petitioners'  creditors,  on  the 
following  grounds : — 

«  1«l,  He  (Mr  Stewart)  is  tbe  agent  for  Mr  and  Mrs  Walter 
Stirling  Glas.  Tbe  former,  as  already  stated,  is  the  father  of  the 
petitioner,  and  the  son  of  the  late  Dr  Glas,  niid  it  is  out  of  his 
funds  that  the  whole  payments  which  the  creditors  may  realize 
must  come.  No\«r,  as  it  will  be  the  factor's  duty  to  enlarge  the 
funds  for  the  creditors,  it  seems  rather  inexpedient  to  force  tMa 
oiBce  on  the  private  agent  of  the  debtor,  whose  interest  it  is  to 
make  the  funiU  ae  small  as  possible  for  tbe  creditors,  and  as  huge 
as  possible  for  himself.  2d,  Walter  Stirling  Glas  sometime  ago 
obtained  a  cessiOf  in  which  process  he  executed  a  disposition  onau- 
um  bonorum  in  favour  of  Mr  George  Pentland,  coachmakcr  in 
Perth,  as  trustee  for  his  creditors,  Mr  Pentland,  of  course,  was 
obliged  te  find  caution  ;  and  according  to  cbe  respondent's  infor* 
Biation,  bis  cautioner  is  Mr  Campbell  Stewart.  Mr  Pentland 
is  a  considerable  creditor,  and  of  course  baa  an  interest  in  the 
application  of  the  funds ;  and  therefore  it  is  impossible  that  his 
cautioner  can  be  perfectly  indifferent  to  his  interofit.  Sr/,  Mr 
Pentland  is  under  sequestration,  and  hns  agreed  to  pay  a  com- 
position to  his  creditors.  Mr  Stewart  is  one  of  the  cautioners 
lor  the  compoaitiem.*' 

These  objections  were  repelled  by  the  Court,  and 
the  respondent,  on  8tli  June  1828,  was  appointed  ju- 
dicial factor.  Dr  Glas's  trust-deed  wa^  rodnced  in 
1839.     In  November  1829,  the  respondent  resigned 
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the  prirmte  agency  of  the  petitioners*  ftffatrs,  and  the 
petitioners  then  appointed  Mr  Fisher  their  agent,  who, 
in  March  1830,  presented  in  their  names,  a  petition 
for  recal  of  the  respondent's  appointment  as  jndicial 
factor  npon  the  bankrupt  estate.  The  gprounds  stated 
in  the  petition  for  recal  were  the  same  as  the  objections 
advanced  by  some  of  the  creditors  to  the  respondent's 
original  appointment :  That  the  respondent's  connec- 
tion with  Mr  Pentland  and  his  agent,  Mr  Fraser,  ren- 
dered it  impossible  for  him  to  discharge  his  duty  to  the 
petitioners  and  their  creditors.  While  the  case  was 
proceeding,  a  meeting  of  the  petitioners'  creditors  was 
neUI,  to  consider  whether  they  ought  to  support  the  pe- 
tition. The  meeting  appointed  a  committee,  consisting 
of  the  following  professional  men,  Messrs  Monypenny, 
David  Smith,  James  Nairoe,  J.  6.  Davidson,  and  W. 
Rei^ie,  W.S.,  to  investigate  the  affairs  of  the  factory, 
and  report.  These  gentlemen  having  made  the  neces- 
sary inquiry,  differed  in  opinion,  and  gave  in  two  sepa- 
rate reports.  The  report  of  the  minority,  subscribed  by 
Messrs  Naime  and  Rennie,  W.S.,  recommended  that 
the  creditors  should  support  the  petition,  on  the  grounds, 
inter  alia^  that  the  respondent  appeared  to  be  in  league 
with  Mr  Pentland,  most  injuriously  to  the  creditors, 
from  his  having  burdened  the  petitioners'  property, 
(the  creditors'  only  fund  of  payment,)  with  a  bond  for 
£6000,  of  which  £5500  was  given  to  Mr  Pentland,  be- 
fore his  claim  was  ascertained,  thus  conferring  a  prefer- 
ence on  Pontland«  when  the  respondent  knew  that  the 
petitioners'  estate  would  not  pay  10s.  in  the  pound — 
this  payment  being  also  one-third  of  the  whole  bankrupt 
funds:  That  this  payment  was  made  to  Pentland 
when  he  was  under  sequestration,  and  could  grant  no 
valid  dischaVge :  That  the  true  nature  of  the  transac- 
tion was  not  explained  to  the  petitioners  at  the  time 
they  signed  the  bond,  and  that  it  was  as  injurious  to 
them  as  to  their  creditors :  That  even  if  it  should  be 
sustained  quoad  the  creditor  in  the  bond,  there  would 
still  be  grounds  for  subjecting  the  respondent  and 
Mr  Fraser  in  repayment  of  the  money  to  the  cre- 
ditors. The  report  of  the  majority,  subscribed  by 
Messrs  Monypenny,  Davidson,  and  Smith,  W.S.,  went 
to  dissuade  the  creditors  from  supporting  the  petition, 
and  represented  the  conduct  of  the  respondent,  qtui 
judicial  factor,  as  entirely  unobjectionable ;  and  in 
answer  to  the  statements  contained  in  the  report  of 
the  minority,  reported.  That  the  loan  of  £6000,  se- 
cured over  the  petitioners'  property,  was  carried 
through  by  the  respondent,  as  tneir  private  agent, 
before  he  was  appointed  judicial  factor,  and  was  for 
their  behoof:  That  it  was  fully  explained  at  the  time 
to  the  petitioners,  and  secured  to  them  the  possession 
of  £500,  which  saved  them  at  the  time  from  the  pro- 
ceedings of  urgent  creditors,  and  although  the  greater 
part  of  it  was  retained  on  Mr  Pentland's  account,  Mr 
Stewart,  before  he  concluded  the  loan,  received  Mr 
Fraser's  obligation,  that  he  would  duly  and  regularly 
account  for  the  amount  to  Mr  Stewart :  That  the  ob- 
jection which  was  formerly  stated  against  the  re- 
spondent, that  he  was  cautioner  for  Pentland's  com-^ 
position,  and  therefore  interested  in  his  claims  against 
Glas's  estate  being  sustained,  was  now  removed,  as 
Pentland's  sequestration  had  been  recalled,  and  the 
con^position  paid,  aiid  Mr  Pentland  was  discharged. 


and  had  offered  security  for  his  intromissions  with  the 
trust-estate. 

Lard  Balgftuf  obterred.  This  is  a  very  perplexed  case,  and 
without  the  light  afforded  from  the  reports  of  the  committee  of 
creditors,  i  should  have  had  considerable  dilBcalty.  It  cer- 
tainly does  at  first  sight  appear  unfortunate,  that  Mr  Stew- 
art, who  was  bound  to  act  entirely  for  the  benefit  of  the  credi- 
tors, should  at  one  time  have  connected  himself  so  closely  with 
Mr  Pentland,  who,  though  also  a  trustee  for  the  creditors,  had  a 
separate  interest  of  his  own.  Mr  Pentland  was  evidently  a 
large  creditor  on  Mr  Olas's  estate,  and  on  that  person  obtaining 
the  benefit  of  the  ceuio,  there  was  a  manifest  expediency  in  Mr 
Pentland  being  appointed  trustee.  Mr  Pentland  had  then  a 
manifest  interest  to  increase  the  trust-funds,  and  he  accord- 
ingly made  great  exertions  and  reduced  the  trust-deed  of  the  late 
Dr  Glas,  thereby  greatly  increasing  the  bankrupt  funds  and 
benefiting  the  creditors.  When  Pentland  was  himself  seques- 
trated, there  was  certainly  such  a  change  in  his  situation  as 
would  have  entitled  the  creditors  of  Glas  to  come  forward  and 
demand  the  recal  of  his  appointment  as  trustee.  They  might 
have  called  on  the  Court  to  appoint  a  neutral  person,  but  they 
did  not  make  such  an  application.  They  allowed  him  to  con- 
tinue in  his  office  until  his  situation  was  again  changed  by  the 
recal  of  his  sequestration,  and  his  discbarge,  which  reinvested  him 
in  the  control  of  his  affairs.  Some  time  after  this,  the  eatate, 
included  in  Dr  Glas's  trust-deed,  is  put  under  judicial  manage- 
.  ment,  and  Mr  Stewart  is  appointed  judicial  factor  on  it.  The 
application  for  his  appointment  was  opposed,  upon  the  ground 
of  his  connection  with  Pentland ;  but  the  Court  did  not  then 
think  the  objections  sufficient.  And  the  question  we  have  now 
to  consider  is,  whether  any  thing  has  occurred  in  bis  conduct, 
since  his  appointment,  to  render  it  unsafe  or  improper  to  con- 
tinue him  in  it  ?  On  this  point,  it  is  both  necessary  and  natural 
for  us  to  be  much  guided  by  the  sentiments  of  the  greatest 
number  of  the  creditors ;  ana  I  admit  I  have  been  roach  moTcd 
by  the  report  of  the  highly  respectable  and  intelligent  commit- 
tee to  whom  they  remitted  the  matter  now  before  ua,  I  find 
that  the  majority  of  that  committee  reported  most  favoumbly  to 
Mr  Stewart.  They  considered  that  his  conduct,  as  judicial 
factor,  had  been  unimpeachable.  There  is  one  point,  however, 
on  which  they  have  reported,  which  is  not  quite  so  defir  to  me; 
When  Mr  Stewart  was  appointed  judicial  factor,  under  the  sa- 
lutory  provisions  of  the  Act  of  Sederunt,  it  was  imyrimis  his 
duty  to  preserve  the  estate,  and  to  secure  it  for  the  creditors. 
In  this  situation,  he  had  no  power  to  burden  it  with  any  aecurities 
or  such  loans  as  this  j^OOOO. 

Lord  GttfiM.— That  loan  was  effected  by  Mr  Stewart,  long 
before  he  was  appointed  judicial  factor,  and  when  he  had  no- 
thing to  do  with  Mr  Glas*s  creditors. 

Lord  Balgray — I  am  glad  to  find  myself  mistaken  on  this 
point,  which  was  the  only  doubtful  one  in  the  case.  I  there- 
fore concur  entirely  in  the  report  of  the  majority  of  the  com- 
mittee,  that  there  are  no  groimds  for  recalling  the  appointment. 

Lord  Craigie  differed,  and  thought  that  the  ^ce  of  judicial  fac- 
tor, held  by  Mr  Stewart,  was  quite  incompatible  with  that  of  cau- 
tioner for  Mr  Pentland*s  composition  :  That  might  now  be  at 
an  end,  but,  coupled  with  the  transaction  of  the  loan  still  in 
subsistence,  it  rendered  his  situation  so  liable  to  suspicion,  that 
it  would  be  as  inexpedient  for  him  to  retain  the  appointment,  as 
for  the  creditors  to  acquiesce  in  it. 

Lord  Gillies. — This  appears  to  me  a  simple  case,  and  I  agree 
with  Lord  Balgray  on  two  grounds : — In  the Jirsi  place,  because 
the  reasons  now  stated  for  the  recal  of  the  appointment,  are  the 
very  same  as  the  objections  which  were  uiged  to  the  appoint- 
ment when  originally  conferred,  which  were  repelled  by  us;  and 
in  the  second  pltce^  because,  although  the  present  application 
is  perfectly  competent,  it  contains  nothing  to  alter  the  view  I 
entertained  when  the  former  decision  was  given.  The  first  of 
these  grounds  is  perfectly  fkir  and  legitimate ;  for  although  we 
are  not  tied  down  by  the  opinions  we  delivered  at  the  original 
appointment  of  Mr  Stewart,  neither  are  we  met  here  for  the 
purpose  of  stultif^ng  ourselves ;  and  if  the  hct»  on  which  we 
formed  those  opinions  are  the  same  as  these  now  before  us,  thai 
is  one  good  reason  for  adhering  to  those  opioioDs,  and  pronoun- 
png  a  similar  judgment  now.     But  on  the  second  ground*  I 
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equally  dedded.  It  it  nid  tliat  Mr  Stewart  is  in  league  with 
Petirland :  That  i«  an  extraordinary  cliarge ;  for  it  it  admitted 
by  the  creditofB  tbemaelves,  tbat  throngb  PentUnd*8  exertiona 
alone  has  the  fund  been  lecured,  from  which  they  anticipate 
paympiit  Whatever  may  be  Mr  Pentland's  merits  otherwise, 
it  is  plain  that  the  creditors  on  this  estate  are  much  indebted  to 
him.  It  is  also  said  that  Mr  Stewart  should  have  restfcned 
whenever  his  conduct  displeased  some  of  the  creditors.  I  think 
quite  the  reverse,  and  that  Mr  Stewart  acted  a  more  honourable 
and  manly  part,  in  maintaining  his  office  until  his  conduct  was 
fiiUv  scrutinised  and  justified.  Upon  every  ground,  I  apee  en- 
tirely with  the  opinion  given  in  the  report  of  the  majority  of 
the  committee  appointed  by  the  creditors,  that  in  so  far  as  Mr 
Stewart's  conduct  as  a  judicial  factor  is  concerned,  there  has  not 
been  a  single  word  stated  against  him. 

Lord  Presideni, — I  completely  concur.'  Mr  Stewart  has  now 
findicated  bis  character,  and  it  will  be  for  him  to  say,  whether 
lie  can  continue  to  hold  the  appointment  with  advantage  to  the 
(sute  and  comfort  to  himself.  I  have  no'doubt,  that  if  he  thinks 
he  cannot,  he  will  immediately  resign ;  but  if  there  is  a  proba- 
bility of  his  services  bein(|^  Ufteful,  he  will  not  be  deterred  from 
the  honest  discharge  of  his  duty  to  the  great  body  of  the  credi- 
tors, by  the  occasional  opposition  he  may  meet  with ;  for  in  such 
offices  it  is  almost  impossible  to  please  all  parties.  I  agree  in 
thinking  he  acted  most  propeiiy  in  facing  the  charges  brought 
agtinst  him.  Had  he  declined  the  present  investigation,  I  should 
have  despised  him,  and  thought  very  differently  of  his  conduct 
from  what  I  now  do. 

The  Court  then  dismissed  the  petition^  and  found 
the  petitioners  liable  in  expenses. 

Ftnit  Division.— ifrf.  Solicitor- General  (Cockbum,)  Jame- 
mn,  Christison — jIU,  Dean  of  Faculty  (Hope,)  D.  McNeill.— 
Daniel  Fisher,  S.S.C..  Petitioners*  Agent. — Alex.  Douglas, 
W.S.,  Respondent's  Agent — D.  Qerk. 

lAth  December  1831. 

No.  111. — W.  8.  Or.A8  AND  Spouse,  PtiUionen,  v,  Oeobgs 

Pentlano,  Respondent. 

Tnistee — Ceasio  Bonomro — Cireumataneet  in  which  a  petition 
for  removal  of  a  truster,  under  a  di$poaition  granted  in  a  cessio 
bonorum,  on  the  grounds  of  his  having  Ifeen  sequestrated,  and 
having  an  interest  adverse  to  the  creditors,  was  dismissed. 

This  was  a  petition  presented  for  the  removal  of 
Mr  Pentland  trom  his  office  of  trustee,  under  the  peti- 
tioner's dis|)osition  omnium  bonorum,  executed  in 
January  1823,  when  be  obtained  the  benefit  of  the 
cfMto.  The  facts  ont  of  which  the  petition  arose, 
are  narrated  in  the  preceding  case ;  ana  it  was  main* 
tained  by  the  petitioners — I.  That  Pen tland's  conduct,  in 
entering  into  the  £6000  bond  transaction,  and  obtain- 
ing thereby  a  preference  over  the  rest  of  the  petition- 
ers* creditors  to  the  extent  of  £5500,  before  his 
claims  were  fully  ascertained,  or  the  estate  fully 
realised,  was  snch  a  dereliction  of  his  dnty  as  ren- 
dered it  unsafe  to  intmst  him  any  longer  with  the  in- 
terestfi  of  the  other  creditors* — It.  That  his  removal 
is  rendered  the  more  necessary,  from  his  situation 
as  a  sequestrated  bankrupt;  and  III.  Prom  the  pre- 
ferable claims  he  has  reared  up  in  his  own  favour. 
In  answer,  Pentland  maintainea — L  That  the  £5500 
was  not  paid  to  him  as  a  preference*  but  as  an  ad* 
vance,  or  accommodation,  for  which  both  he  and  his 
agent,  Mr  Fraser,  have  bound  themselves,  and  are 
ready  to  account  to  the  creditors, — and  he  is,  br- 
aides,  ready  to  find  caution  that  he  will  sufficiently 
account  for  it.— II.  That  he  is  not  now  a  seques- 
trated bankrupt,  his  sequestration  having  been  re- 
called, all  his  debts  paid,  and  himself  discharged,  and 


he  is  willing  to  find  secarity  for  his  intromissions ; 
and  with  regard  to  his  preferable  claims  against  the 
estate,  these,  of  course,  will  not  be  sustained,  if  invalid* 
The  petitioners*  creditors  remitted  the  subject  of  this 
petition,  as  they  had  done  the  former,  to  the  same  com- 
mittee of  professional  gentlemen,  to  report  upon  the 
expediency  of  their  supporting  its  prayer.    The  cofn- 
mittee  differed  also  on  this  point, — ^the  minority,  con- 
sisting of  Messrs  J.  Naimeand  W.  Hennie,  W.S.,  being 
of  opinion  that  there  were  sufficient  grounds  of  sus- 
picion  to  induce  the  creditors  to  support  the  petition, 
and  to  apply  for  the  appointment  of  a  neutral  per- 
son,— ana  the  majority  (Measrs  Monypenny,  J.  6. 
Davidson  and  David  Smith,  W.S.»)  being  of  opinion, 
that  Mr  Pentland  had  conferred  g^eat  benefit  on  the 
bankrupt  estate,  and  that  the  fairness  of  his  proposal  to 
protect  the  creditors  from  any  loss,  by  finding  ample 
secnrity,  and  the  success  of  his  endeavours  to  realise 
the  estate,  afforded  sufficient  reasons  for  not  support- 
ing the  petition,  without  going  into  the  more  difficult 
and  irrelevant  question,  whether,  if  this  were  an  ap- 
plication for  the  original  election  of  Mr   Pentland, 
they  would  be  called  upon  to  support  him?     The 
Judges  (excepting  Loro  Craig^e)  concurred  in  the 
views  stated  in  the  report  of  the  majority  of  the  cre- 
ditors,— and  the  Court  accordingly  dismissed  the  peti- 
tion, with  expenses. 

First  Division — Act.  Solicitor- General  (Cockbam,)  Jame- 
son, C?hristison. — Alt.  Dean  of  Faculty  (Hope,)  Bocbanan.-— 

Daniel  Fisher,  &S.a,  and  J.  J.  Fraser,  W«S.,  Agenta D. 

Clerk. 

lUh  December  1831. 

No.  112. — HendeksOK,  he.  Proprietors  and  Partners  in  the 
Caledonian  Iron  and  Foundry  Company,  Pursuers,  v.  David 
Clyne,  Defimder. 

Proceaa,  Abandonmentof—- Judicature  Act— Expenaes^^pnrfy 
who  had  brovg*it  an  action  agednst  another,  pending  an  appeal 
by  the  defender  from  a  judgment  against  him  m  a  previous  and 
similar  action,  and  who  had,  before  dosing  the  record,  abandoned 
the  second  action  upon  the  rrversal  of  the  former  judgment-^ 
Held  liable  to  the  defender  in  ex/tenses,  and  not  entitled,  in  the 
cireumstances,  to  attach  to  the  abandansnent  any  reservation  of 
right  to  prosecute  again* 

The  pursners  brought  an  action  against  Mr  Clyne, 
8.8  C,  as  a  shareholder  in  the  Caledonian  Iron  and 
Foundry  Company — ^founding  upon  certain  clauses  in 
the  contract — setting  forth,  that  they  had  made  six 
calls  on  the  subscribers,  and  that  they  had  obtained 
decree  for  four  of  these — and  concluding  for  payment 
of  the  other  two.  Defences  were  given  •  in,  stating, 
that  the  judgment  decerning  for  the  four  calls  was 
under  appeal:  That  the  same  pleas  on  which  the 
appeal  was  rested  applied  to  the  claim  for  the  other 
two  calls :  That  the  action  was  incompetent,  unneces- 
sary, and  groundless ;  and  that  the  fifth  call  was  pre- 
scribed. During  the  preparation  of  the  record,  the 
judgment  of  the  Court  of  Session  was  reversed.  The 
pursuers  pleaded — L  The  title  of  the  pnrsuers  is  Tmlid 
and  legal, — and  this  action  is  properly  brought,  both 
at  common  law  and  in  terms  or  the  contract. — II.  The 
defender,  by  his  actings  set  forth  in  the  condescen- 
dence, became  a  partner  of  the  Caledonian  Iron  and 
Foundry  Company,  and  as  such  is  bound  to  imple- 
ment the  obligations  contained  in  the  contract  of  co- 
partnery which  was  duly  signed  bj  him. — llL  Thm 
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instalments  sued  for  being  duly  called  up  by  the  di- 
rectors, in  terms  of  the  contract,  the  defender  is  liable 
ia  payment  of  them.— IV.  The  averments  of  the  de- 
fender, even  if  all  substantiated,  are  not  relevant  to 
relieve  him  of  his  obligation  to  pay  the  instalments 
9ned  for,  and  his  own  conduct  bars  him  from  founding 
on  ^hese  averments  to  the  effect  of  relieving  him.  The 
defender  pleaded*— I.  In  the  special  circumstances  of 
this  case,  the  action  is  neither  maintainable  at  com- 
mon law,  nor  under  the  contract  of  copartnery,  upon 
which  it  is  founded. — II.  The  contract  founded  on 
by  the  pursuers  never  having  been  acceded  to  or  sub- 
scribed by  the  whole  partners,  and  being  ex  facie  an 
unexecuted  deed,  is,  in  either  view,  not  binding  on 
the  defender. — III.  The  contract  founded  on  having 
been  deviated  from,  infringed,  violated,  and  altered 
by  the  pursuers  in  various  most  essential  particulars, 
end  indeed  completely  overturned,  cannot  be  binding 
on  the  defender,  even  though  it  conld  have  been  held 
to  have  been  completed,  and  properly  executed. — 1 V. 
The  defender,  never  having  been  a  partner  of  the 
company  carried  on  by  the  pursuers,  cannot  be  liable 
in  payment  of  the  calls  or  instalments  now  pursued 
for. — V.  Supposing  the  contract  could  have  been 
founded  on  by  the  pursuers,  they  must  pursue  the  re- 
medies and  course  of  procedure  thereby  prescribed, 
and  cannot,  when  they  rest  their  cause  of  action  ex- 
clusively on  the  contract,  deviate  from  iu  terms,  and 
make  demands  which  the  contract  does  not  authorise. 
-^VI.  The  business  of  the  company  having  been  to- 
tally mismanaged,  and  the  rules  of  the  contract  eom- 
pletely  violated  by  the  pursuers,  or  their  directors  and 
managers,  the  demand  for  instalments  from  the  de- 
ifender  is  utterly  groundless. — VI L  The  judgment  of 
the  Court  of  Session  (referred  to  in  the  i>th  article  of 
the  revised  oondesoendence,  and  of  the  answer  made 
thereto),  finding  the  defender  liable  in  payment  of 
Arar  instalments,  having  been  reversed  by  the  House 
of  Lords,  the  present  action  falls  to  be  dismissed,  with 
expenses.  Thereafter,  before  the  closing  of  the  re- 
cord, the  pursuers  gave  in  a  minute  abandoning  the 
action,  in  consequence  of  the  decision  of  the  iloase 
of  Lords  in  the  previoos  action,  rested  on  a  ground 
not  pleaded  in  the  defences,  that  the  fbur  calls  had 
been  made  by  a  quorum  only,  and  not  by  a  majority 
of  the  whole  directors — but  reserving  ri^ht  to  pro- 
ceed against  the  defender  as  a  partner,  for  his  ultimate 
share  of  loss.  To  this  minute  the  defender  gave  in 
an  answert  denying  that  the  judgment  of  the  House 
of  Lords  proceeded  merely  upon  that  ground — main- 
taining l^t  Uie  defences  did  set  forth  that  ground— 
and  protesting  against  the  reeervation  proposed. 

**  The  Lord  Ordinary  (Ut  December  1881,)  intimates  to  the 
parties  that  he  is  to  report  verbally  to  the  Lords  of  the  Second 
rivision,  and  advise  with  them  on  ^e  point  stated  in  the  mi- 
ntite  and  answers,  whether  It  be  competent  for  the  Lord  Ordi. 
iMiy  Id  assoilsie  the  defender  from  this  process,  on  the  poftaers* 
abandoning  it  with  the  view  of  brioging  another  action  against 
the  defender,  without  finding  them  liable  in  expenaea  to  him. 
— A'b/tf.— The  Lord  Ordinary  has  taken  this  point  to  report  at 
the  request  of  the  pursuers.  The  opinion  which  he  has  formed 
Upon  me  point  is  this  t  while  It  is  imperative  on  the  Court  (in 
viftue  of  section  10  of  the  Judicature  Act)  to  award  full  expenses 
to  tibo  defender,  if  the  porsuen,  after  the  record  is  closed,  and 
aU  tile  expense  in  toaking  it  up  iucucred,  wish  to  abandon  the 


cause,  in  order  to  sunpl/  an  omission  in  point  of  fact,  which,  at 
an  earlier  period  of  trie  process,  might  be  supplied  by  an  aoiend- 
ment  of  the  libel,  that  it  is  not  imperative  to  award  expenses,  if 
the  ground  for  not  proceeding  with  the  process  be  not  the  im- 
proper omission  of  an  averment  in  point  of  fact,  bat  arises  from 
some  other  ground,  with  regard  to  which  the  pursuers  are  not  in 
fault  by  haying  wilfully  wiUiheM  or  n^ligeatly  omitted  it,  more 
especially  if  the  record  is  not  completed  and  closed;  and  that  the 
Judicature  Act  has  left  the  effect  of  such  a  step  as  this  to  the 
ordinary  rules  by  which  expenses  are  awarded  on  the  dismissal  of 
a  process.     These  rules  are  to  be  found  in  the  conduct  of  the 
parties.     Now,  the  former  action  against  the  defender  concluded 
for  the  amount  of  four  calls  of  stock,  alleged  to  be  due  by  the 
defender,  which  were  all  that  were  then  due.     In  that  action 
decree  was  obtained  (January  1 1,  1631  %  and,  as  the  report  bears, 
unanimously.     la   April  tbe  present  action  was  raised  for  two 
further  calls.  The  defences  are  extremely  numerous  and  minute  ; 
but  it  is  not  stated  as  a  defence  that  the  calb  were  made  by  a 
quorum  only,  and  not  by  a  majority  of  the  directors :  Neither  is 
tne  fact  stated  in  the  answers,  so  that  the  defender  plaiuly  did 
not  rest  upon  this  defence.     Nay,  it  is  not  even  stated  in  the 
revised  answers,  nor  any  plea  in  law  founded  on  it.     When  this 
process  came  before  the  Lord  Ordinary,  a  proposal  was  ineffec- 
tually made  as  to  sisting  process  till  the  result  of  tbe  appeal  of 
the  other  action  should  be  known.     The  judgment  in  tbe  first 
action  was  reversed,  on  tbe  ground  that  the  calls  had  been  made 
only  by  a  quorum  of  the  directors.     On  this  it  was  intimated  to 
the  defender  that  tbe  pursuers  did  not  mean  to  proceed  with  this 
action,  so  that  he  need  not  revise  the  answers  which  were  to  be 
given  in  by  tbe  first  sederunt  day  in   Noverabelr.     The  present 
minute  was  lodged  of  this  date  (November  14, 1681 ),  conseating 
to  absolvitor  being  pronounced,  reserving  right  to  proceed  against 
the  defender  as  a  partner  of  the  company.  The  defender  objects 
to  this  reservation,  and  insists  farther,  that  the  pursuers  can  only 
abandon  their  action   on  payment  of  expenses.      Under  all 
the  circumstances  of  the  case,  it  is  the  opinion  of  the  Ix>rd 
Ordinary,  that  if  it  be  not  ImpemtiTe  by  the  statute,  that  tbe 
defender  should  have  expenses  on  being  assoilzied,  tbe  circum- 
staooes  of  this  case  do  not  wartant  this  chum  On  ttiy  other 
ground  ;   but  further,  it  does  not  appear  that  any  reservation 
need  be  inserted  in  the  decree  of  absolvitor,   for  tbe  mediuw$ 
conclu'iendi  of  tbe  proposed  action,  as  well  as  the  sum  to  be  con- 
eluded  for,  are  not  the  same .  as  those  contained  in  the   present 
action,  and  that  the  absolvitor  from  it  will  not  interfere  with  the 
right  of  the  partners  of  the  company  to  claim  a  share  of  tbe  loss 
ft^m  a  copartner  in  a  new  actiioii,  witk  a  proper  narrative  and 
conclusions.     If  the  Lord  Ordinary  is  right  in  this  opinion,  it  is 
a  further  confirmation  of  the  view  be  takes  of  the  inapplicability 
of  the  Judicature  Act  to  this  case,  as  he  understands  that  such  a 
reservation  would  be  necessary  in  the  ease  there  provided  for,  to 
enable  the  party  to  institute  a  second  action,  and  that  the  price 
of  this  privilege  is  the  payment  of  tbe  full  expenses  of  tbe  first 
action.'* 

At  advising, 

T%e  Lord  Jusfice-Clgrk  observed,  that  the  Court  were  quite 
agreed  that  the  clause  in  tbe  Act  of  Parliament  did  not  apply. 
But  Clyne  was  deariy  entided  to  indemnificafaon,  to  such  ex- 
tent as  the  auditor  msjy  determine.  His  offer,  in  his  answer  to 
tbe  minute,  was  a  fair  one,  but  bad  been  disregarded.  No  litigant 
was  entitled  to  impose  sucb  conditions  as  his  opponents  had 
attempted  to  impose.  He  must  have  his  expenses,  er  debUo 
juiikiet. 

Lord  Gienlee  was  clear  tint  if  tbe  pmsuers  abandoned  the 
cause,  tbey  nsust  pay  the  expenses. 

«  The  Lord  Ordinary  (I6tb  December  18SI,p  ha^g advised 
witb  the  Lords  of  tbe  Seeond  Division,  finds  that  Hie  proposal 
made  by  the  pursuers  to  abandon  their  action  aft  this  stage  of  tbe 
proeeedungs,  aod  whether  this  can  he  done  withont  paymcDt  of 
the  expenses,  does  not  fidl  within  the  pevisiaBa  of  the  Judica- 
ture Act,  but  that  it  is  not  competent  tor  the  pursuers  to  decline 
proceeding  with  their  action  against  tbe  defender,  without  pay- 
ing  tbe  expenses  incurred  by  htm ;  therefore,  in  respect  the  pur- 
suers decline  to  insist  farther,  asscnlties  tbe  defender  from  the 
conclusions  of  this  action,  and  decerns ;  Finds  tbe  defender  ea> 
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titled  to  expenses ;  A\UfW$  en  account  thereof  t*  be  giren  in, 
and  remits  to  the  auditor  to  tax  the  seiiie,  \fhtsn  given  in,  and  to 
report,  •• 

Second  Division Lord  Ordinary,  MedwTn — Act.  Pean  of* 

Faculty  (Hope),  Rutherfurd,  A.  Dunlop — Att.  Solicitor- 
General  ( Cockbum),  More^  MuWroent,— 4ohi»  JCenuedy,  W,S., 
and  D.  Clyne,  S.S.C.,  Agents.— Mr  Ferguson,  Clerk. 

14/A  December  1831. 

No.  113 David  Clvne,  PeUtianer. 

Process«<-Appeal-«£xpei»es«^^  paria  kaviug  oUuined  ia  the 
Bouse  of  lAtnU  4  remr^al  of  ike  JmigmeHt  qf  ike  C9wn  of  SeMn 
uoHj  on.  a  ground  kat4jiy  noticed  in,  kU  plemii/tge  Mew,  and  in 
ike  opinions  oftke  Court — HeldentUletit  in  kawng  ikeji^dgmeui 
appited,  to  ^  thoie  egpenaes  onlif  vtkick  rtgm'dod  tke  plea  on 
vfkich  ke  ulUmalefif  tucceeded. 

An  action  was  raided  against  the  petitioner,  David 
Ciyne,  S.S.C,  by  the  partners  of  the  Caledonian  Iron 
and  Foundry  Company,  for  certain  calls  efFeirlng  to 
his  shares — ^for  the  details  of  which,  see  Scott.  Jnr. 

Vol.  IV.  p.  66 The  Lord  Ordinary  found  him  liable. 

And  the  Court  adhered.  But  on  an  appeal,  the  House 
of  Lords  reversed,  and  remitted  to  the  Court  of  Ses- 
sion to  do  farther  therein,  as  should  bo  just  and  con- 
sistent with  the  judgment  of  reversal.  Clyne  there- 
after petitioned  the  Court  to  apply  the  judgment,  and 
assoilzie  him,  with  full  expenses.    At  advising, 

Lifrd  Meodowbank  had  no  doubt  that  the  application  was 
competent,  hut  thought  that  the  question  of  expenses  was  to  be 
treated  just  ns  if  the  Court  were,  on  s  reclniming  note  from  the 
d  ci^TOii  of  the  Lord  Ordinary,  originally  giving  a  unanimous 
judgmeiitin  the  same  terms  as  that  of  the  House  of  Lords. 
Now,  it  was  clear  that  Mr  Clyne  had  incurred  much  unneees- 
?ary  expense.  Therefore,  expenses  should  be  given  to  him,  sub- 
ject to  nxKUfteadon.  The  Court  were  not  to  consider  the  ground 
ofr«iversaL  . 

Lord  Crin^eiie  was  not  precluded  from  considering  the  matter 
of  expenses,  as  to  the  question,  whether  the  expense  was  neces- 
sary  or  not — one  expense  might  just  be  set  against  the  other. 

Ij>rd  Glenlee  was  not  sure  »bout  giving  expenses,  even  as  to 
the  particular  plea  on  which  the  House  of  Lords  proceeded. 

The  Lord  Jutiice-Cterk  observed,  that  the  printed  pleadings 
took  hardly  any,  and  the  opinion  of  the  Court,  no  notice  of  the 
point  on  which  the  House  of  Lords  had  decided,  except  that  Lord 
Glenlee  had  observed,  at  the  advising,  that  Clyne  might  once  have 
had  a  good  cause  had  he  objected  to  the  contract  in  time,  but  that 
he  was  too  late--and  that  all  his  other  defences  were  bad.  The 
competency  of  the  present  applicaripn  most  be  admittodt  Sut 
the  utmost  length  to  which  the  Court  could  go,  whs  to  give  the 
petitioner  those  expenses  which  referred  to  the  plea  on  which 
the  House  of  Lords  had  proceeded  in  reversing— a  plea  hardly 
notieed  in  these  voluminous  papers. 

The  Court 

•*  Alter  the  interlocutors  complained  of  in  the  appeal,  as- 
soilzie the  defender  accordingly,  and  decern ;  Find  expenses 
due  to  the  appellant,  subject  to  modification ;  allow  an  account 
thereof  to  be  given  in,  resait  the  same  when  lodged,  to  the 
Auditor,  to  tax  and  report,  with  instructions  to  hiin  in  taxing 
that  account,  to  separate  the  articles  therein  claimed,  as  relative 
Co  the  question,  whether  the  calls  made  by  the  directors  or 
their  committee,  were  authorised  by  the  contract  of  copartnery: 
Find  him  also  entitled  to  the  expenses  of  this  application;  allow 
an  account,"  &c 

Petitioner's  Authorities,— Maber^y.  Dick. 

Second  Diviaion.^Lard  Ordinary,  FaUerten.^ilM.  Deen  of 
Faculty  (Ho|>«,)  More,  MudnBeat..^*^il^.  Rutherford,  A.  Dun- 

lop David  Qpe,  8.S.C.,  and  John  Kennedy,  W.S.,  Agents. 

— Mr  Ferguson,  Clerk. 

JV:  B The  Couft  al  mmms  tine,  ••  ihe  pelUion'of  the  Caledo. 

nia^n  Irun  and  Foundrjr  Companjr,  recalled  the  inhibition  used  I?/ 
them  on  the  dependence  of  thvir  original  action* 


IBih  December  1891. 

No.  114.— William   Wordik,  Suspender,  e.  Thomas  Mac- 
Donald,  Ckargen 

Process — Citation — Heltl,  thmt  tkeexeeuHon  ofn  stcmmont  agtunet 
an  aUeged  compamf,  k^  delivery  0  one  of  the  ollegod  partners,  aii4 
ilte  signat%tre  of  the  partner  agmiast  wkotn  U  had  keen  executed^ 
bearing  to  be  for  hinuclf  and  tkj  other  partner  bi/  narae,  did  not 
render  the  summons  competenllt^  executed  against  that  other  part" 
ner,  so  as  to  prevent  him  from  suspending  a  charge  on  a  decree 
in  absence,  obtained  against  him  in  the  action* 

Macdonald  charged  William  Wordle  for  £5,  I0s.». 
i^nd  iu2,  19.  10.  under  a  decree  by  the  Justices  of 
Lanarkshire,  against  the  suspender  and  bis  father, 
John  Wordie.  The  circumstances  of  the  suspension, 
were  as  follow: — In  April  1830,  the  charger  present- 
ed a  summary  application  to  the  Justices,  setting  forth, 
That  he  had  been  engaged  by  "  John  and  VVilJiaiii 
Wordie,  carriers  between  Glasigow  and  Stirling,"  as 
a  servant,  and  claiming  L.5,  lOs.  as  wages.  The  of- 
ficer's execution  ran  as  follows  : — 

*<  Upon  the  28th  day  of  April  1930  years,  I,  John  Allan, 
constable,  passed,  by  virtue  of  the  within  written  petition  and 
deliverance  thereon,  and  made  due  and  lawful  intimation  thereof 
to  the  within  designed  John  and  William  Wordie,  and  required 
them  to  conform  themselves  thereto,  in  all  points,  with  certifi* 
cation  to  them  as  effeirs.  This  I  did,  by  deliwring  a  full  copy 
of  the  foregoing  petition  and  deliverance,  with  a  short  copy  of 
requisition  thereto  subjoined,  to  the  said  John  Wofdie,  persoa- 
ally  apprehended." 

No  copy  was  served  en  the  suspender,  nor  wi^  he 
cited  to  the  action  in  any  form.  John  Wordie,  the 
suspender's  father,  appeared,  and  lodged  answers,  sign- 
ed oy  himself,  as  for  himself  and  William  Wordie^ 
the  suspender,  who  was  at  the  time  of  the  summons* 
and  decree  a  minor,  although  in  business  for  himself. 
John  died  during  the  dependeuce>  between  the  iuter- 
loouter  aUowing  a  proof,  and  the  circumductioo*  The 
Justice^) 

"  In  respect  the  defender,  John  Wordie,  is  dead,  vacates  the 
process  ^uoad  him,  until  his  representatives  be  oatied ;  but  in 
respect  that  the  other  defender.  William  Woidie,  has  filled  to 
piove,  cireumdaces  the  tern>again&t  him  for  proviog/'&c. 

Deoree  was  taken  against  the  suspender  alone,  after 

a  concluded  proof  on  the  part  of  the  charger.    Thq 

interlocutor  of  the  Justices  was  as  follows,  (8th  June 

1830): 

*'  Having  eonsidered  this  ease,  and  whole  steps  thereof,  and 
prooi'  adduced  for  the  pursuer ;  In  respect  the  defeadei,  John 
Woidie,  ia  dead»  vacates  the  process  quoad  him,  until  his  repee- 
sentatives  be  called ;  but  in  respect  that  the  defender,  William 
Wordie,  has  failed  to  prove,  circumduces  the  term  allowed  him 
for  proving,  and  concludes  the  proof;  and  on  the  merits,  de- 
cerns against  him  for  the  balance  of  wages,  of  five  pounds  ten 
shilHogs  Sterling,  ooncludcd  for ;  farther,  finds  him  liidile  ia 
expenses,  and  allows  an  account  to  be  given  in,  and  remits,  the* 
same  to  the  derk-to  audit  and  report ;  reserving  to  modify  the 
amount,  on  such  report  being  lodged.  ** 

The  Lord  Ordinary  passed  the  bill  of  sospension, 

<«  In  lespeot  it  does  not  appear  that  the  wsirant  of  citation  was 
ameated  against  the  suspender,  and  that  he  did  not  enter  q»« 
pcuaace  in  the  process." 

The  suspender  pleaded — I.  The  charge  oqght  to 
he  suspenoeds  in  respect  it  proceeded  upon  a  decree 
in  absenoe  against  a  minor,  without  aav  prefiec  oita* 
lion  given  to  the  defender^-.<II.  The  oeoree  charged 
on  was  nuH)  as  the  saspender  had  no  domiotle  in  L«^ 
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narkshire  at  the  date  of  citation,  and  therefore,  wa8 
Dot  amenable  to  the  jurisdiction  of  the  Josticea  of 
that  county — III.  The  decree  charged  on  i«  null,  ,as 
the  suspender  was  a  minor  at  the  date  of  the  decree* — 
IV.  The  decree  on  which  the  charge  proceeded  is  null 
and  roid,  even  according  to  the  plea  respecting  the 
citation  latterly  set  up  by  the  charger.  For,  if  the 
pretended  Company  of  John  and  William  Wordie 
were  cited,  then  William  Wordie,  as  an  individual, 
was  not  cited,  and  the  charger  was  not  entitled  to 
take  any  decree  against  him. — V*  The  record  of  the 
Inferior  Court  shews  that  the  proceedings  were  di- 
rected, and  the  decree  pronounced  against  the  sus- 
pender, not  qtia  partner  of  the  alleged  Company,  but 
as  an  individual ;  and  this  would  not  have  been  war- 
ranted, even  if  there  had  been  a  lawful  citation  against 
the  Company,  which  there  was  not. — VI.  The  decree 
and  charge  ought  to  be  so8pended,  as  the  charger's 
demand,  as  against  the  suspender,  is  groundless  and 
unjust  on  the  merits.  The  charger  pleaded — I.  John 
and  William  Wordie,  who  had  a  place  of  business  in 
Glasgow,  having  been  there  duly  and  regularly  cited, 
and  compeared  by  John  Wordie,  who  signed  the  an- 
swers for  himselt  and  partner,  the  decree  is  not  liable 
So  any  exception  on  the  ffronnd  of  an  irregularity  in 
the  citation, — ^more  especially  when  the  execution  of 
citation  is  not  brought  under  reduction. — li.  It  was 
perfectly  competent,  in  a  summary  application  for 
payment  of  servant's  wages,  to  cite  the  Company  at 
any  of  their  places  of  business  where  the  charger  was 
engaged  and  employed,  even  although  the  partners 
should  have  been  domiciled  in  other  and  di£Perent  ju- 
risdictions.— III.  Even  although  the  objection  to  the 
decree,  on  the  ground  that  the  suspender  had  no  do- 
micile in  Lanarkshire,  were  well  founded,  the  cita- 
tion was  homologated,  and  the  jurisdiction  prorogat- 
ed by  the  defenders  father  (John  Wordie)  signing  the 
answers  **  for  self  and  W.  Wordie,**  and  having  power 
to  do  so,  as  senior  partner  of  the  Company,  as  well  as 
nght  to  act  as  administrator-in-law  to  the  suspen- 
der,  supposing  him  to  have  been  a  minor.-^IV.  A 
minor,  wno  enters  into  any  business  or  trade  by  which 
he  gains  his  livelihood,  in  whole  or  in  part,  is  re- 
sponsible for  all  contractions  of  debt  made,  or  obli- 
gations come  under  by  him,  or  the  Company  of  which 
ne  is  a  partner,  in  the  course  of,  or  in  relation  to  the 
business  or  trade  which  he  carries  on  by  means  of 
himself,  or  partners,  or  others. — V.  The  Justices  were 
warranted,  oy  the  circumstances  and  proof  in  the  case, 
in  pronouncing  the  judgment  complained  of;  and  the 
aui^nder  is  not  entitled  to  be  heard  in  objection 
to  It  until  he  shall  pay  the  previous  expenses  of  pro- 


*•  The  Lord  Ordiosry  (17th  June  1831,)  havuig  hesid  par- 
ties*  procurators,  and  thereafter  considered  the  dosed  record, 
and  whole  process ;  Finds,  that  in  case  there  truly  was  a  Coni- 
pany  of  John  and  WtUiani  Wordie,  and  the  debt  libelled  was 
doe  by  that  Company,  as  averred  \fy  thechaiger,  then  the  appear- 
ance of  John  Wordie,  in  defence  against  the  ehscger^  action, 
as  for  himself  snd  bis  partner,  before  the  Justices,  was  suffi- 
cient to  warrant  them  to  sustain  process  against  the  Company, 
atid  to  decern  against  the  suspender  personally,  as  one  partner 
thereof;  but  finds  the  existence  of  the  Company,  and  the  oon- 
ttaclion  of  the  debt  by  that  Company,  denied  by  the  sospender ; 
ajid  therefon  allows  the  chsrger  a  proof  of  these  avsnaents 


proui  4m  jurt,  and  to  the  sospender  a  proof  of  the  oontrsry ;  and 
grants  commission  to  the  Sheriff  or  Sheiiff-sttbetitute  of  the 
bounds  within  which  the  witnesses  reside,  to  take  their  depo* 
sitions,  and  receive  their  exhibits,  to  be  reported  to  the  Ixird 
Ordinary  within  eight  days.** 

The  suspender  reclaimed.    At  advising, 

Lord  (Uenlet  could  not  discover  from  the  procefw,  whether 
the  proof  had  been  actuallj  taken  before  or  after  John's  death. 
It  would  be  enough  to  sutgect  William,  that  he  had  been  present 
at  the  leading  of  any  part  of  the  proof. 

Lord  Meadowbank  did  not  see  it  anywhere  alleged  that  John 
Wordie  was  the  managug  partner.  It  was  as  little  alleged  that 
William  had  been  present  at  any  part  of  the  proof.  Ai|d  his 
plea  in  kw  was,  that  the  decree  against  him  was  in  absence. 
So  nothing  had  occurred  to  supply  the  want  of  an  original  cita- 
tion — for  the  suspender  had  not  dispensed  with  the  requisite 
formalitr.  The  only  evidence  pretended  is,  the  signature  of 
John  Wordie  for  himself  and  William.  But  it  would  be  dread- 
ful to  hold  this  as  an  appearance  for  parties  not  cited.  William 
Wordie  was  a  minor,  but  he  carried  on  business. 

Lord  Cringleiie  thought  that  the  party  had  dispensed  with  the 
formalities,  although  it  was  a  case  in  which  all  sort  of  form 
seemed  to  have  been  neglected. 

The  LordJuUice^CUrk  thought  that  great  irregularities  bad 
been  committed.  The  insignificance  of  the  sum  was  of  no 
importance ;  for  the  same  question  might  arise  as  to  the  ciution 
of  the  hu^st  companies.  ^  The  answers  signed  by  John  \%  ur- 
die  were  drswn  br  a  practitioner — a  person  who  ought  to  have 
been  able  to  give  better  advice.  But  they  were  signed  by  John, 
not  for  John  and  William  Wordie,  but  for  self  and  WUliam 
Wordie,  which  shewed  that  he  was  not  signing  for  a  firm. 

The  Court  altered,  with  expenses. 

Autiiority  for  Chaiger.— Gray,  26th  January  1823;  Shaw. 

Second  Division — Lord  Ordinary,  Mackensie. —^cf.  Co- 
ningharoe.— ^ft.  Skene,  J.  Paterson — William  Robertson, 
W.S.,  and  John  Cullen,  W.S.,  Agents.— Mr  Thomson,  Clerk. 

Ihlh  December  1831. 

No.  114.-.PsTsa  CnaiSTiAN,  JSotwr,  v.  R.  &  S.  FsacDsoN, 

&c.,  Ciaimanit. 

Agreement— Locus  Penitenti»— Natursl  Child— J^^^tf,  that  a 
minute  signed  by  one  or  more  of  the  next  of  kin  of  a  peroon 
dying  inteMtate,  for  tkemteioet  and  the  reit,  proposing  to  give  a 
share  of  the  estate  to  the  natural  issue  of  the  deeeated,  who  were, 
howetfer,  no  parties  to  the  minute,  was  not  obtigatory  upun  the 
next  of  kin  subsequently  altering  their  intentions  in  the  maUer, 

Robert  Ferguson  died  intestate,  5th  September 
1821,  in  possession  of  a  farm  and  various  moveable 
property.  The  raiser  got  the  management,  and  there- 
after the  brothers  and  sisters  of  the  deceased  raised  a 
multiplepoinding  in  his  name,  for  the  purpose  of  divi- 
sion. Robert  and  Elisabeth,  his  natural  children, 
claimed  £330  as  their  proportional  share  of  the  fund 
in  medio,  setting  forth,  That  on  the  ezaminatioa  of 
the  repositories  of  the  deceased,  10th  September  183 1, 
the  following  minute  had  been  entered  into  by  ahe 
relatives  :— 

•*  There  was  no  settlement  found  in  ths  deceased's  ivposi. 
tories,  althoiuh  it  was  conjectured  that  hs  had  made  a  set^. 
ment,as  to  which,  inquiry  was  directed  to  he  made  at  Mr  Cbrial 
tian,  writer  in  Stoneharen,  who  was  agent  for  the  deceased.  In 
the  meantime,  if  it  shall  he  found  that  the  deceased  has  not 
executed  a  settlement,  the  brother  and  sisters  of  the  deceased 
agree  to  share  his  whole  property  among  themselves,  and  his 
three  natnrsl  cbiMren,  Charles  Feigason,  Robert  Fetgnaon,  sutd 
EUxabedi  Feiguson,  That  is  to  say,  the  whole  sul^jecto  are  to 
be  divided  into  eight  equal  shares.** 

That,  on  the  ISth,  a  second  meetmg 
<«  renewed  ths  sgresment  entered  into  by  the  miaates  of  ths 
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lOch  instant,  to  the  effect  of  making  an  efful  division  of  the 
defunct's  property  among  his  brother,  four  sisters,  and  three  na- 
tural children,  it  being  specially  agreed,  that  in  carrying  this 
agreement  into  effect,  it  shall  be  so  provided,  that  if  the  natural 
children,  or  either  of  them,  shall  die  before  majority,  and  with- 
out lavrf\il  issue,  their  share  of  the  property  shall  return  to  the 
bcotber  and  sisters  of  the  defunct,  and  their  representatives 
equally.*'  "  The  meeting  expressed  their  wish,  that  Dr  Lesslie, 
minister  of  Fordoun,  and  Mr  Arthur  Burnett,  should  be  re- 
quested to  act  for,  and  take  charge  of  the  interest  of  the  two 
natural  children  under  age,  with  power  to  apply  their  shares  of 
the  property  in  educating  and  maintaining  them,  and  putting 
them  out  in  the  world,  in  such  maimer  as  to  these  gentlemen,  or 
either  of  them,  acting  in  the  noatter,  shall  seem  proper  :** 

but  that,  at  a  sabsequent  meeting,  I4th  April  1823, 

'*  a  scheme  of  division,  on  the  principles  of  the  minntes  of  the 
10th  and  I8th  of  September  1821,  was  also  produced  by  Mr 
Christian,  but  the  meeting  objected  to  the  same,  on  the  ground 
that  they  were  misled,  and  ill-advised,  in  any  consent  they  are 
stated  as  having  given  to  these  minutes,  in  so  far  as  they  au- 
thorise an  eqniU  participation  in  the  executry,  on  the  part  of  the 
defunct's  natural  children  ;  and  also  on  the  ground  that  these 
minutes  are  not  in  this  respect  binding  on  thosfe  to  whom  the 
defunct's  property  legaUy  descends."  **  Charles  Ferguson  at- 
tended the  meeting,  and  for  bis  part,  renounced  all  claim  on  the 
executiy,  in  consequence  of  the  above  minutes,  or  in  any  other 
way,  except  the  good  will  of  his  uncle  and  aunts :" 

which  arrangement  was  colloaire  between  the  brothers 
and  sivters  of  the  deceased  and  Charles.  Rachel 
Robert,  the  mother  of  the  natural  child  Elizabeth, 
claimed  an  aliment  or£lO  annaally  till  the  child  should 
be  14*  The  four  sisters  of  the  deceased  and  his 
brother  who  collated  with  them,  claimed  one-fifth 
each  of  his  funds,  and  pleaded,  That  it  required  a 
formal  deed  by  the  deceased  to  convey  any  part  of  his 
estate  to  his  natural  children  :  That  the  minute  found- 
ed on,  to  which  the  natural  children  were  not  parties, 
had  been  signed  by  William  Ferguson,  the  brother, 
not  for  himself  but  for  his  sisters,  who  were  not  all 
present,  and  of  whom  some  afterwards  refused  their 
consent :  That  Charles  Ferguson  had  withdrawn  his 
claim  ;  and  that  the  claim  of  Hachel  Robert  was  nn- 
reasonable.  The  natural  children  referred  to  the 
oaths  of  the  brother  and  sisters.  These  were  taken, 
and 

"  the  Lord  Ordinaipr  (9tb  July  1831,)  having  heard  parties' 
procurators,  and  considered  the  closed  record,  repels  the  claim 
of  Robert  and  Elizabeth  Feiiguson,  but  finds  no  expenses  due, 
and  decerns ;  guoad  tdtra,  appoints  parties  to  be  heard  on  the 
amount  of  the  fund  in  medio,  and  its  distribution  amongst  the  re- 
maining daimanta. — iVtf/tf. — Iff,  The  proposed  agreement  was 
absolately  gratuitous  on  the  part  of  the  brother  and  sisters  of  the 
Wte  Robert  Feiiguson.  2dl^f  Neither  of  the  minutes  founded 
on  by  the  claimants,  Robert  and  Elizabeth  Ferguson,  were  exe- 
cuted in  a  probative  form^  and  nothing  followed  upon  them  in 
regard  to  these  claimants.  Sdly,  The  agreement  proposed  in  the 
original  minute,  bears  to  be  a  joint  agreement  between  the 
briber  and  sisten  for  the  division  of  the  ezecatry  into  a  certain 
nnmber  of  shares,  and  it  is  now  established  bv  the  deposition  of 
Isobel  Ferguson,  that  it  never  was  authorised  by,  or  consented 
to  by  her.  In  these  circumstances,  the  Lord  Ordinary  cannot 
view  these  minutes  as- purporting  any  thing  more  than  a  resolu- 
tion, which  the  parties  might  retract,  until  it  was  embodied  in  a 
fomaal  deed,  and  whiidi,  at  all  events,  might  be  retracted  by  those 
who  did  originally  eoDseat,  on  its  being  found  that  one  of  the 
parties,  whose  boncorrenoe  was  necessary  to  carry  it  into  effect, 
refused  that  concurrence.** 

R.  and  E*  Fergoton  reclaimed*  But  the  Coort, 
holding  that  thtre  was  eieariy  locus  peniientiaf  refused 
the  nute» 


Second  Divisbn.— -Lord  Ordinary,  FuUerton.-^For  H.  and 
E.  Ferguson,  Skene,  Gr.  Bell.— For  Wm.  Ferguson,  &c.,  Keay, 
Dauney.^Uennistoun  and  CbriHian,  W.S.,  and  Walter  Duthie^ 
W.S.,  Agents Mr  Rolland,  Clerk. 

I6ih  December  1831. 

Ifo.  116. — J.  J.  Feaser,  Jduocator,  u.  John  Stswabt,  He. 

ipondeni. 

Poinding— Latent  Trust — Circumstancet  in  which  held,  that  a 
prior  but  latent  trust  coultt  not  be  pleaded  by  the  trustee,  against 
a  poinding  of  the  truster*s  goods  at  the  instance  of  a  creditor. 

Fraser  was  infeft  in  the  heritage,  and  became  pr<H 

firietor,  but  not  possessor  of  the  moveables  of  Pent- 
and.  under  a  voluntary  trust.  Thereafter,  Pentland 
became  indebted  to  Stewart  by  bill.  ^  Stewart  did 
diligence  by  poinding,  and  was  proceeding  to  sell  the 
furniture  of  Pentland.  Fraser  petitioned  the  Sheriff 
for  interdict,  but  was  refused.  He  advocated,  but 
his  reasons  were  repelled.  He  presented  a  reclaiming 
note.  Meanwhile  he  was  denuded,  and  the  new  trus- 
tees declined  to  sist  themselves.  And  the  Court  re- 
fused the  note — the  Lord  Juslke^Cierie  observing,  that 
there  never  was  a  dearer  case* 

Second  Division. — Lord  Ordinary,  Medwyn.— >^(;/.  Maid- 
ment,  Russell.— ^ft.  Patten — James  John  Fraser,  W.S.,  and 
William  Spalding,  Agents.»Mr  Thomson,  Clerk. 

16^A  December  1831. 

No.  117.— James  Smith,  Advocator^  p,  James  Stabk,  Be- 

spondent. 

BUlof  Kzchange— ^Indorsation — Trust— if  |Mrljr  having  indorsed 
a  bill  to  another  for  the  purpose  of  discount,  under  a  prenuumfor 
trouble,  and  on  the  understanding  thai  either  the  proceeds  or  the  bill 
be  returned — Held  that,  on  the  misapplication  of  the  hiil  so  inm 
trusted,  a  summary  appHeationfor  its  rettoratiun  was  competent f 
and  tAat  the  party  intrusted  with  it  could  not  plead  as  an  or~ 
dinary  indorsee^  or  withhold  the  bill  on  the  ground  of  coatnter 
claims* 

The  respondent  presented  a  summary  petition  to 
the  Sheriff  of  Lanarkshire,  in  April  1830,  setting  forth. 
That  he  had  endorsed  and  intrusted  to  the  advocator, 
a  bill  for  £28,  lOs.,  drawn  by  the  respondent,  and  ac* 
cepted  by  Brydon,  on  the  understanding  that  the  ad- 
vocator should  get  it  discounted,  meet  him  at  a  place 
appointed,  and  pay  the  proceeds,  under  discount  and 
premium,  or  return  the  oill.  That  the  advocator's  son 
came  in  his  place,  and  delivered  a  state  and  letter, 
whereby  it  appeared  that  Smith  had  applied  the  bill 
to  payment  of  an  old  bill,  alleged  to  be  due  him  by 
the  advocator,  but  which  had  been  |Niid  bv  the  ac- 
ceptor— and  craving  recovery  of  the  bill.  The  advo- 
cator answered,  That  such  a  mode  of  application  for 
payment  or  delivery  of  the  bill,  was  incompetent: 
That  although  the  respondent  was  to  get  any  excess  of 
the  proceeds,  the  bill  was  truly  given  up  by  him  to- 
wards a  settlement  of  accounts  between  the  parties : 
That  it  would  not  clear  off  the  debts  of  the  respondent ; 
and  that,  at  any  rate,  the  indorsation  must  be  presumed 
onerous,  and  could  only  be  deprived  of  its  effect  by 
the  oath  of  the  indorsee.  The  advocator  and  respon- 
dent were  respectively  examined  judicially,  each  sup- 
porting his  own  account  of  the  transaction.  The 
Sheriff, 

*'  21sf  July  1830. — Havingresumed  consideration  of  this  pro- 
cess, repels  the  defences :  Finds  that  the  pursuer  is  entitled  to 
have  the  hitt  in  dispute  restored  to  him ;  and  in  the  event  o( 
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tbat  bill  being  loilged  in  process  under  ttie  intertociitor  of  fi5th 
June  last,  the  clerk  of  Court  is  authorised  to  take  the  same  out 
of  process,  and  to  deliver  it  to  the  pursuer  as  his  own  property ; 
but  as  said  bill  has  not  hitherto  been  lodged  by  the  defender, 
ordains  the  defender  forthwith  to  restore  and  deliver  up  said 
bill  to  the  pursuer :     Fiitds  the  defender  liable  in  expenses ; 
allows  an  account  thereof  to  be  given  in,  and  remits  the  san\e, 
when  lodged,  to  the  auditor  to  tax,  and  report ;  and  decerns." 
*'  24/A  August  18d0.—* Having  advised  the  reclaiming  petition 
for  the  defender,  No.  21,  along  with  the  bill  in  dispute,  lodged 
in  process  by  the  defender  on  17th  current,  afler  the  refusal,^ 
with  expenses  of  the  bill  of  suspension  presented  by  the  defen. 
der  of  the  charge  on  the  interim- decree  of  25th  June  last,  and 
the  fiirther  refusal  by  the  Lord  Ordinary  on  tb«  bills  to  allow 
the  defender  to  present  a  second  bill  of  suspension,  and  answers 
for  the  pursuer  to  said  petition^— and  again  considered  the  pre- 
vious proceedings  in  process, — Refuses  said  petition,  and  ad« 
heres  to  the  interlocutor  complained  of :  Farther,  the  bill  called 
for  being  now  produced  by  the  defender,  as  aforesaid,  of  new 
authorises  the  eleik  of  Court  immediately  to  take  the  same  out 
of  process,  and  to  deliver  it  to  the  pursuer  as  his  own  properly, 
and  decerns ;  reserving  to  the  pursuer  any  action  of  damages  to 
which  he  may  consider  himself  entitled  in  the  premises,  and  to 
the  defender  in  such  action  his  defences,  as  accords. — Note, — 
The  facts  stated  in  the  pursuer's  answer  to  the  reclaiming  peti- 
tion of  the  defender,  No.  21,  with  regard  to  the  refusal  of  tiM 
defender's  hill  of  suspension,  and  that  the  Lord  Ordinary  on 
the  bills  had  refused  to  allow  him  to  present  a  second  bill,  were 
admitted  by  the  defender's  procurator  at  discussing  a  motion  by 
the  pursuer's  procurator,  for  a  sist  of  the  issuing  of  caption 
against  him,  for  returning  this  process  to  Court  while  it  was 
produced  in  the  BilU  Chamber  procedure.     The  allegations  in 
said  reclaiming  petition  regarding  the  certificate  by  the  Commis- 
sioner, subjoined  to  the  declaration  of  the  defender,  No.  17, 
were  stated  to  the  Sheriff-substitute  previously  to,  and  at  the 
time  when  he  attended  for  taking  the  declaration  of  the  defen- 
der, Na  20.     Indeed,  the  unprecedented  insinuations  preferred 
against  the  Commissioner  were  the  sole  cause  of  the  Sheriff- 
substitute's  attendance  on  that  occasion ;  and  after  investigating 
into  the  matter  in  presence  of  the  defender  aod  his  procurator, 
such  iniimiatioiis  were  aseeptained  to  be  altogether  unfounded, 
and  that  the  Commissioner's  certificate  was  correct.     In  these 
circumstances,  the  Sheriff-substitute  cannot  help  expressing  his 
surprise,  that  however  erroneous  the  assertions  of  the  defender 
are  on  that  matter,  his  agent,  by  whom  said  petition  bears  to 
have  been  framed,  should  have  haaarded,  on  the  authority  of  the 
defender  alone,   the  stateasents  therein  contained  against  the 
conduct  of  the  Commiasiooer,  who  at  all  times  discharges  his 
duty  towards  the  Court  and  the  public  with  the  utmost  anxiety, 
fidelity,  and  integrity.     The  defender  complains  that  his  agent 
was  not  present  when  he  emitted  the  declaration,  No.  17;  but 
it  does  not  appear  that  the  defender  made  any  complaint  on  that 
oceasion  of  the  absence  of  his  agent     On  the  contrary,  the  de. 
fender  considered  himself  perfectly  qualified  to  conduct  the  exa<« 
mination  of  the  pursuer  at  the  same  diet,  and  did  so  according- 
ly ;  and  it  was  only  on  occasion  of  his  emitting  the  declaration, 
No.  20,  that  his  present  agents  bethought  themselves  of  prefer- 
ring in  his  behalf  the  statement  prefixed  to  that  declaration,  by 
way  of  accounting  for  the  extraordinary  exhibition  which  his  de- 
clairatioAt  No.  17,  diaplaya." 

Smith  advocated  these  judgments,  aad  pleaded — L 
The  pursuer's  statements  resolve  into  a  pien,  that  the 
bill  ID  question,  which  he  admits  to  have  been  in- 
clorsed  and  delivered  to  the  defender  without  quali- 
fication^  was  se  indorsed  and  delivered  to  the  defender 
as  trustee  for  the  pursuer,  and  under  an  obligation  to 
deliver  the  proceeds  to  him  after  it  was  difcountedr 
f^nd  not,  as  the  defender  allej|[es,  in  payment  of  a  debt 
due  to  him  by  the  pursuer.  In  these  circumstances) 
the  only  competent  prpof  of  the  pursuer's  averments 
is  by  writ  or  oath  of  the  defender. — II.  Independently 
of  the  speciid  mature  of  the  pursuer's  av^irmeutSi  and 


of  the  law  a«  applicable  to  the  proof  of  latent  truets, 
wherever  a  bill  is  indorsed  and  delivered,  the  pre- 
sumption of  law  is,  that  it  is  indorsed  and  delivered 
for  value,  aad  the  reverse  can  only  be  proved  by  the 
writ  or  oath  of  the  indorsee.— III.  It  is  irregular  and 
incompetent  to  examine  a  defender  jndietally  on  facts 
which  can  only  be  legally  proved  by  his  writ  or  oath. 
— IV.   Kven  assuming  that  no  such  limitations  as  to 
the  mode  of  proof  existed,  as  those  contended  for  by 
the  defender,  apd  that  the  proceedings  before  the 
Sheriff  were  perfectly  competent  and  correct  in  point 
of  form,  the  interlocutors  pronounced  by  him  were  not 
founded  in  the  evidence,  boly  on  the  contrary*  were 
directly  opposed  to  iL    The  respondent  pleaded — I. 
The  act  1696,  c  25,  '<  anent  blank  bonds  and  trusts," 
does  not  extend  to  the  indorsation  of  bills  of  ex- 
change.— II.  llie  bill  which  is  the  subject  of  this  pro- 
cess having  been  indorsed  and  delivered  by  the  re- 
spondent to  the  advocator,  on  the  advocator's  engage- 
ment to  discount  it  and  pay  him  the  proceeds,  miuus 
a  gratuity  for  his  trouble ;  and  the  advocator,  contrary 
to  his  engagement,  having  fraudulently  retained  it, 
and  attempted  to  apply  it  m  extinction  of  an  alleged 
old  debt,  and  of  other  claims  afterwards  abandoned, 
while  there  is  ground  to  presume,  from  the  state  of 
debt,  not  prepared  or  adjusted  when  the  indorsation 
was  made,  but  afterwards  transmitted  by  the  advo- 
cator to  the  respondent,  when  waiting  for  him  at  the 
place  where  he  was  to  have  paid  the  proceeds,  that  no 
such  application  was  in  the  view  of  the  parties  at  the 
time  of  delivery,  the  respondent  was  entitled  to  prove 
the  fraud  by  all  the  usual  modes  of  proof,  as  well  parole 
as  by  the  writ  or  oath  of  the  advocator. — II.  The  rale 
of  law,  that  non-onerostty  can  only  he  proved  by  the 
writ  or  oatli  of  the  holder  of  a  bill,  is  not  applicable 
in  a  case  where  no  present  value  is  alleged  to  have 
been  given — where  the  alleged  value  is  said  to  have 
consisted  in  old  debts,  of  which  the  existence  is  denied, 
and  where  a  state,  transmitted  by  the  holder,  after  the 
indorsation,  with  a  fraudulent  purpose,  and  falsely 

{)urporting  to  be  sent  for  "  examination,"  proves,  or  at 
east  affords  ground  for  suspicion,  that  such  was  not 
tlie  expected  and  stipulated  value ;  more  especially 
when  the  action,  in  which  the  rule  is  pleaded,  is  not 
an  action  at  the  instance  of  the  indorsee  to  obtain  pay- 
ment, but  an  action  at  the  instance  of  the  indorser, 
instituted  immediately  after  indorsation,  for  restora- 
tion of  the  bill,  on  the  gproand  that  the  indorsation 
was  obtained  on  false  and  fraudulent  pretences. — III. 
In  endeavouring  to  establish  the  fraud,  it  was  per- 
fectly regular  ^nd  competeqt  for  the  respondent  to 
crave,  a^d  for  the  Sheriff  to  ordeiv  that  the  advocator 
shonM  be  judicially  eacamined,  as  well  on  account  of 
the  allegatioiit,  as  of  the  ptosomptions  of  fraud  against 
him. — IV.  The  trust  contended  fbr  by  the  advocator 
— namely  a  trust  to  pay  himself — is  completely  dis- 
proved, and  the  charge  of  fraud  established  by  the 
evidence  in  process,  both  as  contained  in  the  docu- 
ments pvodncedy  and  is  the  advoeator's  judicial  de- 
claratioiis. 

'*  The  Lord  Ordinary  (19t]i  May  1831,)  having  heard  par- 
ties'  procnnilors,  and  thereafter  considered  the  closed  record, 
and  whole  process,  repels  the  reasons  of  advocation ;  remits  the 
cause  timplicUer  to  the  Sheriff,  and  decerns ;     Finds  tte  advo- 
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cator  liable  to  the  respondent  In  expeniies,  of  wUch  appoints  an 
account  to  be  given  in  ;  and  when  lod^eri,  remits  to  the  auditor 
to  tax  the  same,  and  report — N'ote. — The  complainer  admits, 
that  when  the  bill  was  delivered  to  him,  he  gave  no  vahfe  for 
it ;  but  he  avers  that  it  was  given  to  him,  in  on^er  that  with  the 
proceed;)  he  might  pay  himself  all  claims  which  he  bad  against 
the  respondent,  and  pay  the  respondent  the  balance ;  and  this 
the  respondent  denies,  averring  that  it  was  given  to  the  com- 
plainer to  get  it  disconnted,  and  to  pay  over  the  money  to  the 
respondent,  under  a  deduction  for  discotmt.  In  these  circum- 
stances, it  does  not  appear  to  the  Lord  Ordinary  that  it  is  a  case 
in  which  proof  must  necessarily  be  by  the  writ  of  oath  of  the 
complainer,  or  in  which  the  examination  of  the  parties  was  in- 
competent ;  and  if  sifdi  etanfination  was  competent,  it  is  pretty 
evident  that  it  was  aloiost  the  only  evidence  which  could  exist 
in  the  circumstances.  Looking  to  the  examinations  then,  and 
comparing  them  with  the  other  statements  of  the  respondent, 
tbe  Lord  Ordinary  is  induced  to  believe  the  averment  of  the 
respondent  to  be  the  true  one,  and  therefore  thinks  he  ought  to 
adhere  to  the  Sberiflf^s  judgment.* 

Tbe  advocator  reclaimed*  At  advising, 
The  Lord  Juttice-Cltrk.  would  have  had  no  £ubt  in  favoilf 
of  the  advocator,  had  this  been  an  ordinary  bill  transaction. 
But  it  was  not  so.  The  judicial  examinations  were  clearly 
proper.  The  conduct  of  the  ad  vocator  had  very  nearly  amounted 
to  an  actual  crime,  and  his  declarations  were  most  shuffling  and 
evasive.  The  authority  of  Fell  applied  The  whole  process, 
as  well  as  the  declarations,  must  be  taken  into  view.  And  it 
made  it  quite  evident  that  the  original  application  for  reatora- 
tion  of  the  bill  was  well-founded. 

The  Court  adhered. 

Authority  for  Hespondent. — Fell  v.  Lyon,  lOtb  Febraary 

1P;W). 

Second  Division. — Lord  Ordinary,  Mackensie.-^^e#.  Jfa- 
mcson,  Montetth. — Alt,  Maithind,  J.  Patterson. — James  Pat- 
ti«on,  W.8.,  and  John  Culten,  W.S.,  Agents. — Mr  Thomson, 

Clerk-  

16/ A  December  1831. 

Notf  1 1 8b — John  Gowans,  PuTsuer,  v.  David  Oswald, 

Defender, 

Prescription— 1696,   c.    9 — Decennial — Inventories  ^-Tutorial 
^—Ileldf  I.   That  a  curator,  bj^  neglecting  to  make  vpinvenioriett 

did  not  forfeit  the  henejit  i^  the   Statute  1 696^  c.  9 //.    That 

by  consenting  ertrajudiciaili/  to  furnish  information    regarding 
the  curatory^  brfare  the  action  was  brought,  did  not  cut  him  o^' 
front  his  plea  of  prescription* 

The  defender  acted  as  curator  to  hiii  nephew,  the 
parsoer,  from  1804,  to  hiss  majority  in  181 1 ;  dnringthis 
period,  the  parsaer's  mother  was  alive.  The  pursuer 
thereafter  acted  as  a  man  of  business  for  his  uncle,  the 
defender,  and  in  1825,  took  charge  of  the  sale  of  his 
crop  and  stocking.  In  1827,  the  pursuer,  having  been 
pressed  to  account  for  his  intromissions  with  his 
uncle's  funds,  demanded  exhibition  of  his  curatorial 
accounts.  Various  states  of  these  were  furnished  in 
January  and  February  1827,  in  which  the  defender 
admitted  that  thev  should  have  been  settled  long  ago ; 
and  the  defender  having  raised  a  count  and  re^oning 
against  the  pursuer,  he  brought  a  coutiter  action 
against  his  unde,  in  which  he  pieaded--«I.  The  de- 
fender never  having  made  up,  or  rendered  a  proper 
account  of  his  curatorial  intromissions  with  the  pur- 
suer s  estate,  and  never  having  come  to  any  settlement 
thereof,  although  he  was  constantly  called  on,  and 
often  promised  to  do  both,  from  the  expiry  of  his 
office  down  to  the  institution  of  the  present  action, 
he  is  stfll  liable  to  render  a  just  count  and  reckoninir 

Vol.  IV.  ^ 
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of  his  said  intromissions,  and  to  make  payment  of  the 
balance  that  may  be  ascertained  to  be  due  thereon— 
IL  The  defender  not   having  complied  with  the  re- 
quisites of  the  act  1672,  c  2,  in  m&king  up  curatorial 
inVentoHes  od  enteriiiff  into  the  administration  of  the 
pursuer's  estate,  is  still  liable  to  account  for  all  his 
intromissions  thereof,  and  is  not  entitled  to  the  bene- 
fit of  the  presumptions  and  prescription  contained  in 
the  act  1696,  c.  9. — III.  The  defender  having  admit- 
ted, by  writing  under  his  own  hand,  after  expiry  of 
the  years  of  the  decennial  prescription^  that  his  cura- 
torial accounts  had  not  been  settled  or  adjusted,  and 
that  this  ought  to  have  been  done  long  ago ;  and  bar-' 
ing  only  lately  rendered  his  accounts,  though  in  an  in- 
correct state,  long  after  that  period— he  is  now  barred 
from  pleading  the  benefit  of  the  presumption  and  pre^ 
scription  introduced  by  the  act  1696. — IV.  Tlie  de-^ 
fenuer  is  not  entitled  to  credit  for  the  charges  made 
by  him  in  the  accounts  rendered  by  him  in  1827,  foi^ 
personal  trouble  in  his  pupil's  afiiiirs,  nor  for  the  nn- 
vouched  payments  alleged  to  have  been  made  in  his 
account,  nor  for  8i»ch  payments  as  are  charged  twice. 
Answered-^The   A  a  1696,  e.  9,  enacts,  *'  That  all 
actions  of  count  and  reckoning  competent  to  pupils  and 
minors  against  their  tutors  and  curators  for  making 
(up)  their  accounts,  not  pursued  and  insisted  in  within 
the  space  of  ten  years  after  the  majority  of  said  pupils 
and  minors,  or  after  their  death,  they  dving  in  their 
minority,  shall,  after  that  time,  prescribe  for  ever; 
and  the  said  tutors  and  ctn*ators,  and  their  successors, 
shall  be  as  fully  exonerate  and  liberate,  as  tf  the  said 
pupils  and  minors,  after  their  majority,  had  folly  and 
amply  discharged  the  same."     In  terms  of  this  enact- 
ment, it  is  incompetent  for  the  pursuer,  after  the 
lapse  of  upwards  of  eighteen  years  from  the  date  of 
his  attaining  majority,  to  insist  in  an  action  of  count 
and  reckoning  against  the  defender  as  his  curatorw^ 
The  defender,  therefore,  pleads  the  prescription  in- 
troduced by  the  above  quoted  act,  1696,  c.  9,  against 
the  present  action. 

The  Lord  Ordinary  pronounced  this  interlocutor, 
5th  July  1831  :-- 

*'  Having  heard  tbe  counsel  for  the  parties,  and  considered  the 
cloaed  record,  and  whole  process.  Finds,  That  more  than  ten 
years  had  elapsed  from  the  termination  of  tlie  pursuer's  mino- 
rity, before  the  present  action  was  brought :  Finds,  That  a 
curator,  by  neglecting  to  make  up  inventories,  does  not  forfeit 
tbe  benefit  of  the  Statute  1606,  c  (^,  which  introduced  the  de- 
cennial  prescription  of  tutorial  and  curatorial  accounts :  Finds, 
That  the  defender  did  not  waive  the  defence  of  prescription, 
bv  consenting  extrajudicially,  before  the  action  was  brought,  tof 
give  the  pursuer  information  respecting  the  aAairs  of  the  cura- 
tory :  Therefore  suf^tains  the  defences,  assoilzies  the  defender, 
and  decerns :  Hnds  him  entitled  to  the  expenses  of  process, 
and  remits  tbe  account  thereof  to  the  Auditor,  to  tax  and  ta 
report— ^oftf. — In  the  case  of  Mercer  a.  Imne,  not  men- 
tioned in  tbe  pleadings,  it  waa  found  that  a  tutor  has  tbe  bene- 
fit of  the  Act  1696,  c.  9,  though  he  n^ect  to  make  up  in- 
ventories. In  other  respects,  this  action  is  brought  in  circum- 
stances singularly  nnfavonrable  for  the  ptirsuer.  The  pursuer 
attained  majority  in  1811;  more  than  16  years  afterwards,  he 
intromitted  with  funds  belonging  to  the  defender,  and  having 
refused  to  accotmt  fot  them,  an  action  was  raised  against  him 
by  the  defender,  as  a  set-off  against  which  he  insists  in  thia 
process.*' 
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The  pursuer  reclaimed — At  adFisiDg,. 

Lord  Balfirav  thoiigbt  the  case  qiiitc  clear.  The  Act  of 
Parliament  1696,  was  one  of  an  admirable  nature ;  for  rela- 
tions were  often  induced  to  take  a  great  deid  of  trouble,  purely 
from  motives  of  benevolence,  and  sometimes  let  slip  oppor- 
tunities  of  lodging  inventories,  wbicb  were  often  very  difficult  to 
make.  The  Act  presumes  tbat  there  was  an  accounting.  The 
letters  in  this  case  give  me  a  favourable  impression  of  the 
curator. 

Lord  President  concurred. 

.  L.ord  Craigie — It  was  improper  in  the  party  to  found  on  these 
letters. 

•  LAtrd  Gillies  was  of  opinion,  that  no  discouragement  should 
be  given  to  relations  accepting  the  office.  If  the  curator  had 
made  up  inventories,  he  would  have  had  no  occasion  to  plead 
prescription  ;  and  if  he  had  been  on  ill-tempered  man,  he  would 
have  refused  all  explanations. 

The  Court  adhered. 

First  Division — Lord  Ordinary,  Corehouse ^m.  Wilson.^ 

M.  Brownlee — Wm.   Mercer,  W.S.,  and   Alexander  John- 
stone, W.S.,  Agents — Sir  R.   Dundas,  Clerk. 

16M  December  ISSl. 

No.  119.^  James  Orr,  Pvrsuer,  v.  John  Graham, 

Defender, 

Obligation— Homologation— Leases—  Public   Works— Mills 

A  party  having,  wit  ft  other  projnietors  of  public  works,  become 
bound  for  lenses  of  water  resertfoirs,  ^-c, — Held,  that  he  was 
liable  in  terms  thereof,  but  that  he  was  not  liable  in  subsequent 
leases  taken  by  the  majority  of  the  proprietors,  without  his  consent, 
though  they  benefited  his  property  by  increasing  the  quantity  of  water. 

Preyions  to  1786,  several  manufacturing  works 
were  erected  on  the  hanks  of  the  Levern,  a  small  stream 
in  Renfrewshire,  which  flows  into  the  river  Cart. 
From  the  deficiency  of  water  in  the  stream  for  the 
purpose  of  drivinflf  machinery,  the  proprietors  of  the 
mills  were  obliged  to  get  an  additional  supply  from 
cerUin  lochs  or  dams  situated  in  the  lauds  of  adjoin- 
ing proprietors,  with  whom,  from  time  to  time,  they 
entered  into  leases  of  the  said  lochs,  at  fixed  rents. 
In  1786,  Mr  Dunlop,  proprietor  of  a  mill  on  the  upper 

Eart  of  the  stream,  took  leases  for  19  years,  of  the 
lOng  Loch,  from  the  three  adjoining  proprietors, 
which  he  assigned  and  subset  in  1787,  to  four  other 
manufacturing  companies,  established  on  the  same 
stream.  In  1800,  a  farther  supply  was  got  by  a  lease 
from  Mr  Speirs,  the  proprietor  of  the  Commore  f>ara, 
in  favour  of  six  manufacturing  companies,  to  endure 
for  19  years  after  Whitsunday  1800.  Tlie  defender's 
father  was  no  party  to  either  of  these  leases,  but  in 
ISO*  and  in  1803,  the  leases  of  the  Long  Loch  hav- 
ing expired,  renewed  leases  of  this  loch,  for  19  years, 
were  taken  by  the  proprietors  of  the  different  mills, 
and  to  these  renewed  leases  the  defender's  father  was 
a  party.  In  January  1805,  the  manufacturers  inter- 
ested, entered  into  an  agreement  for  ascertaining,  in 
proportion  to  their  interests,  the  precise  extent  of 
their  liability  for  the  water  rents  then  current.  This 
agreement  was  drawn  up  by  the  defender's  father,  and 
was  in  these  terms : — 

"  We,  the  undersigned,  proprietors  of  public  works  upon  the 
water  Levern,  having  taken  new  leases  of  the  Long  Loch  from 
Archibald  Speirs,  Esq.,  Richard  Henderson,  Esq.,  and  Miss 
Follock  of  Pollock,  for  the  payment  of  the  rental  of  said  lease, 
and  two  former  leases,  granted  by  John  Aireton,  Netherkirk, 
imd  Archibald  Spei re.  Esquire,  liltewise  for  the  management  of 
the  dams  and  sluices  specified  in  their  leases,  we  bind  and  oblige 
ourselves  to  agree  to   the  foUowing  articles,  viz  i^lst,  The 


whole  rental  of  the  above  lenses,  amounting  to  £\70,  19s.  shall 
be  divided  into  51  shares  of  ^«%  1  Is.  each  share;  and  is  to  be 
apportioned  to  the  different  proprietors  in  the  following  manner : 
[Here  the  proprietors  are  enumerated,  and  among  them  the  de- 
fender's father,  the  late  Alexander  Graham,  was  entered  for  four 
shares.]  2d,  The  next  article  of  the  agreement  provided,  that, 
if  any  of  the  works  were  destroyed  by  fire  or  by  any  accident, 
their  obligation  for  a  proportional  share  of  the  water  rent  shall 
cease.  Sd,  As  the  lease  of  the  Hurlet  coal  work  (at  present 
occupied  b^  Jt.  and  J.  Wilson,)  expires  before  the  end  of  the 
tacks  mentioned  in  the  preceding  preamble,  the  said  J,  and  J. 
Wilson  become  no  longer  bound  to  pay  rent  than  during  the 
currency  of  their  present  lease ;  after  which  the  remaining  occu- 
piers of  the  water  are  to  relieve  J.  and  J.  Wilson  of  their  share, 
as  mentioned  in  article  1st.  But  it  is  always  to  be  understood 
that,  in  case  the  said  par^  get  a  renewal  of  their  lease,  their 
obligation  shall  be  as  binding  then  as  it  is  at  present  4M,  The 
lease  of  the  Fereneze  Printfield  expiring  in  a  short  time,  should 
the  same  not  be  again  let  in  the  course  of  one  year  after  the  end 
of  the  present  lease,  A.  Graham,  (the  proprietor)  is  to  be  re* 
lieved  from  his  obligation  o£  paying  his  part  of  the  rent,  as  for- 
merly spepified  ;  and  the  remaining  occupiers  of  the  water  are 
to  pay  his  shares  until  such  time  as  he  or  his  tenants  again  use 
the  water.  5th,  Should  any  of  the  present  works  who  pay  less 
than  six  shares  (upon  the  Levern,)  have  occasion  to  use  more 
water  than  they  do  at  present,  the  parties  so  increasing  their 
works  are  to  pay  accordingly — the  same  to  be  adjudged  by  a 
majority  of  shares  of  the  whole  proprietors.  6th,  None  of  the 
parties,  on  any  pretence  whatsoever,  shall  by  dams,  leads,  or  any 
other  hinderance,  stop  the  regular  course  of  the  water  that  is 
drawn  from  the  reservoirs,  nor  adulterate  it  in  any  manner,  so 
as  to  render  it  improper  for  bleaching,  or  for  other  uses  required 
by  those  below  them.  7th,  A  committee  to  be  chosen,  by  a 
majority  of  shares,  once  a  year,  (or  oftenerif  found  expedient,) 
and  to  consist  of  three  proprietors  of  public  works,  who  are  to 
have  the  whole  direction  of  drawing  and  shutting  the  sluices, 
and  are  likewise  to  pAy  frequent  visits  to  the  different  reservoirs, 
to  see  they  are  kept  in  proper  repair;  and,  if  found  damaged, 
they  are  to  give  such  orders  as  they  think  necessary  towards 
putting  them  to  rights.  The  expenses  incurred  by  such  repairs 
are  to  be. paid  by  the  whole  parties,  in  proportion  to  the  shares 
they  hold  ;  and  the  said  committee  are  likewise  to  collect  the 
ttot,  and  pay  the  same  to  Archibald  Speirs,  &c.,  when  due. 
Sth,  Miss  Pollock  requires  a  gift  of  £200  for  granting  the  new 
lease ;  the  same  is  to  be  paid  by  each  of  the  parties  in  propor- 
tion to  their  shares." 

The  defender's  father  died  in  1820;  and  on  the  16th 
March  1821,  a  meeting  was  held  of  the  manufacturers 
on  the  Levern,  when  a  minute  was  drawn  up,  narrating 
that  the  tacks  of  the  loch  were  nearltf  expired^  and 
authoriMing  Meiwrs  James  and  Roliert  Dunlop  to 
treat  with  Mr  Spiers  and  Mr  Pollock  for  a  renewal 
of  said  lease,  and  also  of  that  of  Hairlaw  Bog.  The 
shares  of  rent  and  expense  were  divided  amongst  the 
proprietors,  and  five  were  allocated  upon  the  defender, 
who  was  not  present  at  the  meeting.  Another  meet- 
ing was  called  by  circular,  for  the  27th  November,  to 
take  into  consideration  an  oflPer  from  Mr  Spiers  re- 
garding the  reservoirs.  Tlie  defender  did  not  attend, 
and  a  minute  was  drawn  up,  which  concluded  in  these 
words : — 

"  We  also  hereby  bind  and  oblige  ourselves  to  contribute  to- 
wards the  rent  and  expense  of  the  embankment  of  the  Hairlaw 
Dam,  and  also  the  rent  of  the  Commore  Dam,  and  the  Long 
Loch,  according  to  the  proportions  affixed  to  our  respective  sig- 
natures.** 

On  5th  January  1822,  Mr  Dunlop  negotiated  for  re- 
newed leases  of 'the  Long  Loch  and  Hairlaw  Dam ;  and 
the  defender,  on  the  16th  March  thereafter,  addressed 
the  following  letter  to  the  preses  of  tk«i  lUieetieg'  of 
the  public  works  on  the  Levern : — 
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• "  GRNTI.EMEN,— The  proprietors  of  the  West  Arthurlie  Cot- 
ton Mill  have  been  frequently  required,  durinf>:  the  last  15  yearsi 
to  reduce  the  dam- breast,  so  as  to  restore  the  Lcvem  to  the 
level  of  its  natural  run,  ac  the  line  of  march  betwixt  Lord  Glas- 
gow's property  and  mine,  which  line  of  march  was  originally  in- 
tersected, and  is  now  constituted  by  the  line  of  said  dam-breast, 
bat  this  they  have  •■  often  refused,  or  at  all  events  deferred 
Aoinff.  This  occasions  a  very  serious  yearly  loss  to  me  as  an 
individual,  and  being  an  usurpation  of  my  property,  must  be 
done  away  with,  whatever  loss  or  inconvenience  may  thereby 
be  occa*<ioned  to  them  ;  but  it  is  at  the  same  time  fortunate  that 
the  encroachment  now  complained  of,  can  be  removed  without 
them  sustaining  the  least  injury,  and  that  at  the  most  trifling 
eipense,  by  means  of  sinking  their  water-wheel,  so  as  to  occupy 
pdrt  of  their  large  unoccupied  fall  below  said  wheel.  It  is  mat- 
ter of  regret  tb»t  the  conduct  of  the  above-mentioned  proprie- 
tors should  force  me  to  bring  this  matter  before  the  proprietors 
of  public  works,  as  a  body ;  but  there  seems  to  be  no  alternative 
besides  an  expensive  litigation  in  the  Court  of  Session.  I  there- 
fire,  in  the  meantime,  intimate,  that  until  I  receive  satisfaction 
from  the  proprietors  of  the  West  Arthurlie  Cotton  Mill,  I  shall 
not  concur  in  any  common  measures  relating  to  reservoirs  for 
supply  of  the  Levem  ;  and  this  intimation  I  make,  in  so  far  as 
my  brothers  or  myself  have  any  interest  in,  or  control  over, 
any  of  the  works  on  the  Levem.     I  am,"  &c. 

In  May  thereafter,  Mr  Dunlop  entered  into  re- 
newals of'^the  leases  for  19  years  after  1822.  The  de- 
fender refused  to  pay  his  proportion  of  the  rents  for 
the  dams  and  water  reservoirs  of  the  Lcvern,  at  Whit- 
sunday 1822,  and  James  Orr,  collector  of  said  rents, 
raided  an  action  against  him,  before  the  Sheriff  of 
Renfrewshire,  for  L.22,  being  his  proportion.  The 
Sheriff,  on  18th  January  1825,  pronounced  this  inter- 
locutor : — - 

"Finds  that,  by  minute  of  agreement  in  January  1805,  the 
defender's  father  and  other  proprietors  of  works  upon  the 
Levem  agreed  to  pay  the  rents  and  expenses  of  certain  dams 
and  reservoirs  of  water,  for  their  general  use,  in  certain  propor- 
tions, 9ucb  rents  being  thereby  stated  as  amounting  to  ^170, 
19s..  the  shares  in  the  benefit  of  the  water  being  fifly-one  in 
number,  and  the  defender's  father's  proportion  of  shares  being 
declared  to  be  four :  Finds  it  not  alleged  that  any  subsequent 
agreement  in  writing  has  been  made,  in  which  the  defender  or 
his  father  was  a  party :  Finds  it  admitted,  that,  since  1805,  sun- 
dry additional  leases  of  water  have  been  taken  for  the  supply  of 
the  said  works,  so  that  the  rents  and  expense  of  management 
amounts  for  the  year  in  question  (ending  May  1822)  to  ;6344> 
4s.,  the  shares  being  also  increased  to  the  number  of  sixty- 
four,  and  the  proportion  claimed  on  from  the  defender  being 
four :  Finds,  that  the  defender  has  denied  all  liability  beyond 
the  terms  of  the  agreement  of  1805,"  &c. 

Thereafter,  on  the  23d  October  1827, 

"  Find<,  that  upwards'  of  forty  years  ago,  a  few  lai^e  manufac- 
tones  were  established  upon  the  Levern,  a  stream  naturally  in- 
sufBrient  to  work  them,  but  which  was  rendered  sufficient  by 
artificiHl  supply  obtained  from  two  reservoirs  which  were  rented 
by  the  owners,  namely,  the  Long  Loch  and  the  Com  more  Dam  ; 
and  finds,  that  of  these  few  works  the  Fereneze  spinning-reill, 
now  belonging  to  the  defender,  was  one :  Finds  that  several 
other  manufactories  were  afterwards  established  on  the  said 
stream,  the  owners  of  whieh  joined  with  the  former  owners  in 
defraying  the  expense  of  the  reservoirs,  and  that  their  eommon 
interest  in  these  reservoirs  appears  to  have  been  managed  by  a 
con\roittee,  and  by  meetings  of  the  owners  occasionally  called  : 
Finds,  that,  although  no  written  contract  or  agreement  was  ever 
executed  thereanent  for  regulating  their  joint  interests,  the 
terms  of  their  actual  agreement  for  the  time  were  set  down  in 
writing,  and  authenticated  by  the  initials  of  the  defender's 
father's  signature,  in  the  document.  No.  4  of  process,  dated  6th 
January  1M>5,  entitled  *  Mem.  of  agreement  among  the 
proprietors  of  public  works  on  Levem,'  which  memorandum 
io^  not  specify  the  period  pf  eiidMnuice  of  jtbe  arriMigement 


which  it  states,  bat  provides  for  the  increase  or  diminution  of 
their  specified  proportions  of  the  expense  according  to  circum- 
stances, and  to  be  adjudged  by  <a  majority  of  shares  of  the  whole 
proprietors,'  by  which  majority  also  a  committee  of  management 
was  to  be  chosen  once  a-year,  or  oftencr,  if  found  expedient : 
Finds,  that  at  the  date  of  this  arrangement,  the  expense  of  the 
reservoirs  was  ^170,  19s.,  the  number  of  individual  or  company 
proprietors  thirteen,  and  the  total  number  of  shares  ftfry-one, 
whereof  the  defender's  predecessor  had  two  allocated  as  his 
proportion  for  the  Fereneze  mill :  Finds,  that,  in  1808,  as  ap* 
pears  from  the  minute,  No.  5  of  process,  bearing  to  be  sub- 
scribed by  nine  company  or  individual  owners,  the  allocation 
upon  the  said  mill  was  increased  from  two  to  four  shares,  in 
consequence  *  of  the  increase  of  the  machinery  of  the  mill  of 
the  Fereneze  S]  inning  Company  :*  Finds,  that  various  subse- 
quent changes  appear  to  have  taken  place  upon  the  subject  of 
the  said  common  interest,  arising  from  reneM'al  of  leases  at 
higher  rents,  increase  of  machinery  in  the  mills ;  and  in  parti- 
cular, by  obtaining  an  additional  reservoir  called  Hairlaw  Dam, 
at  the  rent  of  ^120,  payable  at  the  commencement,  (viz.  for 
the  first  year  in  May  1822,)  and  increasing  afterwards  to  XI 95 
Sterling,  and  finds,  that*  accorciing  to  the  pursuer's  statements 
in  process,  the  expense  of  the  artificial  supply  of  water  for  the 
said  year  (being  the  year  in  dispute)  was  JCd44,  14s.,  and  the 
number  of  shares  sixty -four,  apportioned  among  thirteen  indi- 
viduals or  companies,  the  defender's  shares  being  continued  at 
four ;  but  the  expenses  allocated  thereto  being  j£22  (the  sum 
libelled)  in  place  of  jC16,  which  the  defender  is  proved  to  have 
been  in  use  to  pay  for  six  of  the  seven  preceding  years,  his  pay- 
ment for  the  seventh  ending  May  1621,  having  been  £'20  z 
Finds,  that,  loose  as  were  the  arrangements  among  the  socii 
so  concerned  in  acquiring  and  preserving  the  artificial  water- 
power,  which  is  proved  to  be  indispensible  to  the  working  of 
the  machinery  by  the  stream  of  Levem,  it  is  implied,  in  the 
nature  of  the  case,  that  renewals  of  the  leases  of  the  original 
reservoirs  should  be  obtained,  and  the  rents  and  management 
thereof  paid  by  the  said  shareholders,  so  long  at  least  as  they 
take  the  benefit  thereof;  and  that  the  defender,  by  his  own 
acts,  following  those  of  his  predecessors,  lies  under  an  equitable 
and  legal  obligation  to  defray  his  own  proportion  of  such  ex- 
penses ;  and  appoints  the  pursuers  to  give  in  an  account,  show- 
ing what  is  the  defender's  proportion  as  the  holder  of  four  shares 
upon  the  foresaid  principle.  But  as  to  the  pursuer's  further 
claim  in  relation  to  the  increase  of  expense  caused  by  the  ob- 
taining of  the  new  rei>ervoir,  or  Hairlaw  L)am,  allows  the  pur? 
suer  to  be  further  heard  by  memorial,"  &c. 

Then,  on  24th  March  18^9, 

"  Finds  no  sufficient  grounds  for  establishing  the  pursuer's  claim* 
in  so  far  as  concerns  the  expense  of  the  Hairlaw  Dam,"  &c. 

Both  parties  advocated, — and  the  Lord  Ordinary, 
having  ordered  ca^es,  added  the  following  note  to  his 
interlocutor : — 

Note.^—The  Lord  Ordinary  would  have  been  well  pleased 
had  he  seen  ground  for  supporting  the  judgment  of  the  Sheriff, 
or  even  for  going  farther  in  support  of  the  action ;  for  it  ap- 
pears  to  him  not  a  little  unfair  in  one  of  several  proprietors  of 
mills,  who  have  once  joined  in  measurjss  for  obtaining,  for  their 
common  advantage,  an  increased  supply  of  water,  to  avail  him- 
self of  the  loose  manner  in  whicH  the  proceedings  for  obtaining 
a  continuance  of  this  necessary  8U))p]y  have  been  conducted, 
and  to  refuse  to  pay  his  share  o(  the  annual  expense,  trusting 
that,  fron)  the  obligations  oome  under  by  the  others,  or  the  ne- 
cessity of  the  supply  for  themselves,  it  will  be  continued  as  be- 
fore, and  that  he  will  thus  enjoy,  at  the  expense  of  the  others, 
what  is  just  as  necessary  and  essential  to  his  works  as  to 
theirs.  The  ground,  besides,  on  which  the  advocator,  Mr 
Grahnra,  chose  to  put  his  refusal  to  pay,  appears  quite  unrea- 
sonable, as  it  would  have  been  improper  and  illegal  in  the  ge- 
neral body  of  the  proprietors  of  mills,  who  had  no  joint  inte- 
rest but  in  procuring  a  supply  of  water  for  their  common  use» 
to  interfere  in  a  dispute  betwixt  the  advocator  and  a  neighbour, 
regarding  their  respective  rights  of  fall.  But  the  Lord  Ordi- 
nary has  some  difficulty  in  finding  principles  of  law  suQcieiK  (9 
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support  eren  the  judgment  of  the  Sheriff.     It  can  ecftfeely  be 
maintained,  that,  where  the  proprieton  of  certain  mills  on  a 
river  have,  by  the  construction  of  dams  and  reservoirs,  obtained 
a  more  constant  and  steady  supply  of  water,  the  mere  circum- 
stence  of  benefiting  by  this  supply  can  of  itself  create  an  obli- 
gation on  other  proprietors  of  mills,  who  have  given  no  autho- 
rity to  the  measure,  to  pay  a  proportion  of  the  expense.     It  is, 
moreover,  at  least  very  questionable,  if,  where  the  tvhole  pro- 
prietors have  joined  in  such  works,  under  leasee  from  the  own- 
ers of  the  ground  of  a  definite  endurance,  this  circumstance  will 
authorise  a  part  of  the  number  to  enter  into  renewed  leasee  at 
advanced  rents,  so  as  to  bind  the  others,  who  have  given  no  au- 
thority or  consent  to  such  renewals.     In  the  present  case  it 
seems  clear,  and  indeed  is  not  disputed,  that  Mr  Graham  is 
liable  for  his  proportion  of  the  rent  of  the  Long  Loch,  for  the 
lease  of  1806,  to  which  his  father  was  a  party,  subsisting  till 
Whitsunday  1823,  while  this  action  regards  only  the  rent  due  at 
Whitsunday  1822.    But  the  case  is  different  as  to  the  Commore 
Loch.     The  lease  here  was  renewed  in  1816,  and  holding,  that 
as  the  increased  rent  did  not  become  payable  till  that  time, 
still  the  lease  expired  at  Whitsunday  1819,  so  that  unless  Mr 
Graham  is  bound  by  the  jiew  lease,  he  cannot  be  liable  for  the 
pent  due  at  Whitsunday  1822.     No  evidence  has  been  brought, 
or  offered  to  be  brought,  that  the  late  Mr  Graham  authorised 
or  aporoved  of  this  renewal.     It  is  said,  however,  that  the  pre- 
sent Mr  Graham  homologated  the  new  lease  by  paying  for  one 
Sar  a  higher  rent,  which  had  become  payable  for  Commore. 
ut  Mr  Graham  denies  that  he  paid  it  in  the  knowledge  that 
the  increase  arose  from  this  cause ;  and  as  the  annual  payments 
were  variable,  embracing  not  only  the  rents,  but  the  expense  of 
occasional  repairs,  the  Lord  Ordinary  thinks  it  very  doubtful, 
if,  in  the  absence  of  all  proof  of  knowledge,  a  single  payment 
of  a  higher  amount  than  the  previous  ones,  can  be  held  as  an 
homologation  of  the  new  lease.  This  is  not  the  ground,  indeed, 
on  which  the  Sheriff  rests  his  interiocutor.    He  seems  to  think, 
that  the  memorandum,  holograph  of  the  late  Mr  Graham,  con. 
templated  an  arrangement  of  a  permanent  nature,  not  limited 
to  the  currency  of  the  subsisting  leases.     But  this  does  not  ap- 
pear to  the  Lord  Ordinary  to  be  the  case.     The  memorandum 
specifies  the  leases,  and  the  precise  rent  payable  under  them,  and 
proceeds  to  fix  how  this  rent  is  to  be  apportioned  on  the  differ, 
ent  mills,  providing  also  that  the  necessary  repairs  and  a  gras- 
Fum  due  under  one  of  the  leases  were  to  be  paid  according  to 
the  same  proportions.     There  is  not  a  word  as  to  future  leases, 
or  the  advanced  rents  which  it  might  be  necessary  to  give  to  ob' 
tain  them.     The  Lord   Ordinary  would,  of  course,  feel  still 
more  difiiculty  in  subjecting  Mr  Graham  to  a  share  of  the  ex- 
pense of  the  new  reservoir  in  the  Hairiaw  Bog.     But  as  the 
question  is  one  of  an  unusual  nature,  and  the  pursuer's  claim  is 
supported  by  strong  considerations  of  equity,  he  has  thought  it 
proper  to  report  it  to  the  Court" 

The  pursuer  pleaded— I.  It  is  plain,  fk-om  the  per- 
manent  nature  of  the  works  established  on  the  Levem, 
the  necessity  of  a  large  supply  of  water  to  keep*  them 
in  operation,  and  the  nature  of  the  measures  resorted 
to  for  insuring  the  supply  of  water,  that  the  proprie- 
tors, from  the  commencement,  contemplated  a  perma- 
nent, not  a  temporary  arrangement. — II.  With  re- 
ference to  the  arrangement  acted  upon  for  so  many 
years  by  the  whole  proprietors  of  the  works  on  the 
Levem,  including  the  respondent  and  his  predeces- 
sors, the  respondent  was  bound  to  concur  in  all  ne- 
cessary or  reasonable  and  proper  measures  for  securing 
an  adequate  and  permanent  supply  of  water  for  the 
common  interest  and  advantage. — III.  With  refer- 
ence to  this  arrangement,  the  respondent  is  bound  not 
only  by  the  renewal  of  the  lease  of  the  Long  Loch 
and  of  Commore  Loch,  but  also  by  the  lea^^e  of  Hair- 
law  Bog,  which  he  does  not,  and  cannot  allege  to  have 
bfen  an  injudicious  or  unprofitable  measure  for  the 
proprietors,  wkicL  was  sanctioned  by  the  proprietors 


generally,  and  to  which  the  respondent,  though  he 
obtained  due  notice  of  it,  stated  no  objection  what- 
ever.— IV.    The  respondent  was  not  entitled,  espe- 
cially for  such  a  reason  as  he  assigned  in  his  letter  of 
16th  March  1822,  to  draw  back  from  measures  which 
had  been  previously  adopted  by  the  proprietors  and 
their  committee,  in  his  knowledge,  and  with  his  ap- 
probation — V.  This  is  more  especially  the  case,  con- 
sidering that  the  respondent,  smce  that  period,  has 
homologated  the  leasee ;  for  he  has  not  only  used  the 
whole  additional  supply  of  water  derived  from  the 
Hairiaw  Dam,  but  relying  upon  that   supply,  has 
very  much  extended  and  increased  his  works  at  the 
Fereneze  Mill,  and  has  not  only  all  along  reaped  the 
full  benefit  of,  but  has  derived  great  profit  from,  the  in- 
creased and  permanent  stream  which  has  been  so  ob- 
tained.    Answered — I.  By  the  agreement  libelled  on 
in  the  original  summons,  at  the  pursuers  instance 
against  the  defender,  the  parties  thereto,  (including 
the  defender's  father,)  were  only  bound  during  the 
leases  of  water  therein  referred  to,  and  there  was  no 
power  thereby  given  to  any  portion  of  the  mill  owners 
to  bind  the  others  to  enter  into  renewed  leases  of  the 
water ;  on  the  contrary,  it  was  manifest,  from  different 
clauses  of  the  said  agreement,  that  it  was  only  framed 
and  intended  to  subsist  during  the  currency  of  the 
actual  leases,  and  not  for  any  extended  period,  without 
the  express  consent  of  those  proposed  to  be  bound. — 
II.  The  original  agreement  liaving  been  constituted 
by  writing,  the  continuance  or  extension  of  it  cculd 
only  be  proved  in  the  same  manner ;  and  it  is  neither 
reasonable  nor  competent  to  imply  any  obligation  on 
the  defender's  father  or  himself,  which  is  not  express- 
ed in  any  of  the  articles  of  the  very  specific  agree- 
ment entered  into  by  the  parties  in  1805,  as  libelled 
on.-**-Iir.  As  the  renewed  leases  of  the  Long  Loch 
and  Hairiaw  Dam  were  taken  by  Robert  Donlop, 
under  the  special  authority  of  the  several  parties  who 
signed   the  minute  of  27th  November  1821,  these 
parties  are  not  entitled,  by  parole  evidence,  or  other- 
wise, to  subject  the  respondent  as  a  co-obligunt,  when 
he  never  subscribed  the  minute,  but  uniformly  de- 
clined to  do  so.     Farther,  the  present  action  was  not 
raised  against  the  defender  as  a  party  to  the  said 
minute  of  27th  November  1821 IV.  As  the  defen- 
der's father  and  himself  have  all  along  been  ready  to 
fulfil    his   whole   obligations  under,  the    agreement 
libelled  on,  as  therein  specially  expressed — and  they 
never  consented  to  take  any  renewed  or  other  leases 
of  water  than   were  subsisting  in   1805,  when  the 
agreement  was  entered  into— the  defender  ought  to 
have  been  assoilsied  from  this  action,  with  costs. 
The  Court  pronounced  this  interlocutor : — 

"  Advocate  the  cauffe.  Alter  the  interlocutor  complained  of« 
Find,  that  the  advocator,  John  Graham,  is  bound  to  pay  the 
proportion  efit>irii)ff  to  his  works,  in  terms  of  the  agreement* 
dated  the  8th  Juiiuury  1805,  No.  7  of  process,  of  the  rents  pay- 
able by  the  leases  specified  in  that  agreement :  Find,  that  he  is 
not  bound  to  acknowledge  or  pay  any  proportion  of  the  rents  of 
any  of  the  other  leases  subsequently  entered  into  by  the  pursuer, 
or  by  those  for  whom  he  acts :  Find  neither  party  entitled  to 
expenses ;  and  remit  to  the  Lord  Ordinary  to  apply  the*;e  find- 
ings, and  to  proceed,  ^noad  uftra,  as  he  shall  see  cause.** 

Pursuer's  Authorities. — Hamilton  p,  Edington  and  Co.  5th 
March  1709$  F.  C.     Bannatinc  v.  Cranstoun,  i25th  June  1624 ; 
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Dane.  Farqubarsoo  tt.  Farquhanon,  25th  June  1741 ;  Kilk. 
Fuirly  V,  Earl  of  Eglintoii,  26th  January  1744 ;  Kilk.  KeUo 
V.  Boyds,  1st  July  1768;  F.  C.  Lord  Glcnlee  v.  Gordon,  10th 
JIarch  1804.  Campbell  ».  Equivalent's  Creditors,  20th  July 
1725;  Fol.  Oict-  II.  p.  159.  Spottiswoode  v.  Amot,  2l»t 
June  1786;  F.X.     Stair,  I.  8,  sec.  7. 

First  Division— Lord  Ordinary,  Newton. — jtct.  John  B, 
Greerishielda  and  A.  Rutherfurd. — M.  John  Cuninghame.-— 
C.  J.  F.  Orr,  W.S.,  and  Graham  &  Anderson,  W.S.,  Agents. 
-Sir  W.  Scott,  Clerk, 


16/^  December  1831. 


No.  120. — John  Baibd,  Adoocator  and  Defender^  v.   Wiluam 
Officer,  Mespondent  and  Pursuer, 

Process— Competency — Summary —  Reference  —  Award  —  A 
fKtrttf  having  told  a  quantity  oftheep,  and  received  part  payment, 
and  having  retained  them  in  his  potsession  in  security  of  pay- 
meat — Held,  /.  That  a  summary  action  be/ore  the  Sheriff,  for 
the  hcdance,  was  cotnjteteat,  without  an  action  of  count  and 
reckoning,— 'J I,  A  reference  of  minor  matters,  by  servants,  to 
arbiters  who  had  been  employed  by  their  principals,  in  business  of 
great  importance,  not  binding  on  the  parties. 

At  Whitsunday  1628,  Officer  lefl  bis  farm  of  Farden, 
having;  agreed,  on  the  24th  March,  to  transfer  to  Baird, 
the  incoming  tenant,  his  stock  of  sheep,  at  a  valuation, 
to  be  fixed  by  Thomas  Wilson,  in  Altonalbany,  and 
Thomas  M*llwrick,  in  South  Balloch,  as  arbiters, 
mutnally  chosen ;  and  in  case  of  their  differing  in 
opinion^  by  John  M^Gill,  in  Lingiston,  as  oversman. 
William  Rowan  also  bound  himself,  as  a  co-obligant, 
to  see  the  bargain  **  fully  executed."  One  half  of  the 
price  was  to  be  paid  on  delivery,  and  the  other  half 
by  bill,  at  nx  months,  with  security.  The  arbiters 
having  differed  in  opinion,  ordained  *<  that  Mr  Baird 
pay  Mr  Officer  £480  Sterling,  to  account,  as  part 
payment  of  said  stock,  until  price  is  finally  fixed." 
Baird,  however,  only  paid  down  £376,  and  wrote  to 
Officer: 

"  It  is  understood  betwixt  us,  that  the  property  of  said  sheep 
remain<(  yours  until  you  are  fully  satisfied  for  the  price  thereof, 
according  to  our  bargain,  and  you  are  at  liberty  to  superintend 
them  at  your  own  expense  in  the  mean  time,  if  you  think  proper, 
and  I  shall  allow  you,  or  whoever  you  may  appoint,  house  room 
at  the  Farden." 

The  oversman  thereafter  fixed  the  value  of  the 
stock  of  sheep  at  £1052,  10.  2.,  but  no  bill,  with  se- 
cority,  was  ever  granted  by  Baird,  who,  by  letter,  2dd 
July  1828,  authorised  William  Symington, 

**  in  eonjnnction  with  William  Rowan,  to  assort  the  lambs  on 
the  Farden,  and  take  them  to  Lanark  fair,  and  dispose  of  them 
to  the  best  advantage,  and  the  proceeds  to  be  lodged  with  Mr 
M'CleUand  for  the  behoof  of  William  Officer  in  Muirkirk ;  also 
to  dispose  of  other  stock  ready  on  said  farm,  and  the  money 
lodged  as  above." 

In  consequence  of  this  authority,  repeated  sales  of 
the  sheep  and  lambs  were  made,  and  reported  to  Baird, 
and  the  proceeds,  after  deduction  of  expenses,  lodged 
io  the  Bank,  for  behoof  of  Officer.  In  July  1828, 
Baird  addressed  a  letter  to  Officer,  allowing  Syming- 
ton **  12s.  per  week  for  superintending  the  stock  on 
the  farm  of  Farden,  from  this  date."  Officer  stated, 
tbat  the  account  to  the  debit  of  Baird  was  as  follows  :— 


1st,  Value  of  the  stock, 

2d,  Bed-stead, 

9d,  Church  seat,     . 


£1050  10  2 
.  1  I  0 
,       1     1    0 


Brought  forward,  £1052  12  2 
4th,  Symington*8  wages,  per  verbal  agreement,  110 
5th,  Sheep  stock  mark,  per  valuation,  .516 
6th,  Symington's  wages,  12s.  per  week,  per 

letter,  dated  12th  July  1828,  12    6    6 


Carry  forward,  £1052  12    2 


Amounting  in  whole  to        £1071     I     2 

Whilst,  on  the  other  side,  the  amount  of  all  the  sales 
made  by  Symington,  calculating  interest  and  deduct- 
ing expenses,  there  stood  at  his  credit  £994,  10.  8., 
leaving  a  balance  due  by  Baird  of  £76,  10.  6. 

Officer  then  raised  a  summary  action  before  the 
Sheriff  of  Ayr,  for  warrant  to  sell  as  much  of  the 
stock  as  would  discharge  the  balance-  Baird  objected, 
that  the  expenses  of  the  sales,  and  the  wages  of 
Symington,  were  not  due,  and  that  no  compensation 
had  been  allowed  for  putting  the  houses  into  tenantable 
repair.  But  the  Sheriff  sustained  the  charges  made  by 
Officer,  except  L.1,  6.  7.,  and  allowed  him  a  proof  as 
to  the  wages — upon  which  Baird,  on  the  40th  section 
of  6  Geo.  IV.  c.  120,  advocated.  To  this  an  objection 
was  stated  to  the  competency,  but  overruled  by  the 
First  Division,  (antea^^Vol,  II.  p.  450).  On  the 
12th  April  1828,  Mr  Rowan,  who  was  a  co-obligant 
with  Baird,  and  seems  to'  have  taken  charge  for  him, 
had  written  thus  to  Officer,  which  was  agreed  to  for 
him  by  Symington : — 

"  Siu, — I  agree  to  allow  the  valuators  of  the  sheep  stock  to 
look  upon  the  houses  on  the  farm  of  Farden,  and  to  take  them 
according  to  whatever  way  they  think  proper ;  and  I  am  to  have 
the  dung  upon  said  farm,  and  also  the  white  land  to  put  in  my 
crop.    (Signed)     William  Rowan.'* 

The  oversman,  M'Gill,  accordingly^  inspected  the 
houses,  white  land,  and  potatoe  land,  and  dung  on 
the  farm,  and  reported  that  the  white  land,  potatoe 
land,  and  dung  were  equal  to  the  repairs  needful  on 
the  houses  and  windows.  Officer  pleaded — I.  Tho 
documents  in  process,  and  the  admissions  of  the  de- 
fender, sufficiently  instruct  the  various  items  placed 
to  his  debit  in  the  account-current,  founded  on. — II. 
The  wages  of  Symington  form  a  just  and  proper 
article  of  charge  against  the  defender. — III.  The  pur- 
suer, in  the  circumstances  of  the  case,  is  liable  to  ac- 
count for  no  more  than  the  net  proceeds  of  the  sales 
of  sheep,  &c.  effected  by  Symington,  he  having  acted 
under  the  directions,  and  for  behoof  of  the  defender, 
in  effecting  these  sales  ; — ^the  defender  was  the  person 
properly  liable  for  the  expenses  incurred  by  Svming- 
ton ;  at  all  events,  the  pursuer  can  be  accountable  for 
no  more  than  the  sums  actually  received  by  himself, 
being  those  credited  in  the  account-current. — IV.  It 
is  irrelevant,  in  a  question  with  the  pursuer,  and  in 
the  circumstances  of  the  case,  to  allege  that  the  sales 
of  stock  effected  by  Symington  wero  improper,  or  the 
prices  obtained  by  him  too  low.— V.  The  documents 
in  process  sufficiently  establish,  that  the  pretended 
claim  for  repairs  has  been  decided  to  be  extinguished 
by  the  counter-claim  for  dung  and  away^going  crop, 
this  being  a  question  inter  rusiicos  ;  and  the  award  of 
the  valuators  on  this  point  having  been,  besides,  ac- 
quiesced in,  and  homologated  by  the  parties,  rei  in- 
terventu,  and  otherwise. — VI.  Illiquia  claims  of  da- 
mages do  not  afford  ground  for  the  plea  of  compen- 
sation, in  defence  to  an  admitted  and  liquid  claim  of 
debt«— VII.  Failing  paymeut  of  the  balauce  due  upon 
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the  account-current  founded  on,  and  of  expenses,  the 
pursuer  is  entitled  to  decree,  in  terms  of  his  original 
petition  to  the  Judge  Ordinary.  Answered — I.  This 
action  heing  originRlly  instituted  in  the  form  of  a  sum- 
mary petition,  for  warrant  to  sell  the  defender's  pro- 
perty for  payment  of  an  unascertained,  unliquidated, 
and  disputed  debt,  is  incompetent.^ — II.  No  balance 
IS  due  to  the  pursuer,  on  a  fair  accounting  between 
the  parties. 

Lord  Newton  (29th  June  1831,)  pronounced  this 
interlocutor : — 

"  The  Lord  Ordinary  having  considered  the  closed  record,  and 
whole  process,  and  having  heard  counsel  for  the  parties  thereon, 
Kepels  the  objection  to  tlie  competency  of  the  action  :   Sustains 
the  first,  third,  and  fifth  articles  on  the  debit  side  of  the  account- 
current,  number  eleven  of  process,  and  the  second  article  to  the 
extent  of  twenty  shillings :   Sustains  the  articles  on  the  credit 
side  of  the  account,  as  the  amount  of  what  the  pUrsiier  is  bound 
to  charge  himself  with  in  the  accounting  referable  to  the  par- 
ticular matters  which  are  the  subjects  of  these  articles,  but 
under  the  corrections  made  in  the  Sheriff's  interlocutor  of  3d 
February    1829:  Finds  that  the  allof,'ed   reference  and  award 
respecting  the  repairs  of  ttie  hotises,  and  the  value  of  the  dung 
and  the  white  land  taken  possession  of  by  the  defender,  is  not 
binding  on  the  parties :   Allows  the  pursuer  a  proof  of  the  fourth 
and  sixth  articles  of  the  debit  side  of  the  account-current,  and 
also  of  the  value  of  the  said  dung  and  white  land,  and  the  de- 
fender a  proof  of  what  was  required  to  put  the  houses  in  proper 
repair:   Grants   commission   to   the   Sheriff-substitute  of  the 
bounds  to  take  the  said  proof,  to  be  reported  on  the  third  eede- 
runt  day  of  November  next :   Repels  the  other  compensatory 
claim  for  damages  pleaded  by  the  defender.— JVbr^. — As  to  the 
expenses  attending  the  sales,  it  rather  appears  to  the  Lord  Or- 
dinary, from  the  defender's  letter  to  Symington*  that  the  pur- 
suer IS  only  bound  to  account  for  the  balances  placed  in  the 
Bank  for  his  behoof,  and  that  there  might  be  some  objection  to 
the  deduction  which  the  Sheriff  has  made  from  these  expenses. 
But  as  Symington  has  included  in  his  charges,  certain  sums  as 
expenses  incurred  by  the  pursuer  personally  at  the  sales,  which 
are  plainly  objectionable,  he  thinks  it  best  to  leave  the  matter 
as  the  Sheriff  has  arranged  it.     If  Symington's  expenses  are  un- 
reasonable, the  defender  may  have  recourse  against  him,  but  the 
Lord  Ordinary  can  see  no  gtound  for  laying  them  on  the  pur- 
suer." 

Both  parties  reclaimed.  Baird  prayed  their  Lord- 
ships 

"  to  dismiss  this  summary  action  as  incompetent ;  and  find  the 
defender  entitled  to  expenses;  or  in  the  event  of  the  action 
being  held  competent,  to  sustain  the  defender's  pleas  of  compen- 
sation, and  assoilzie  him  from  the  action,  with  expenses,'*  &c. 

Officer  craved  that  the  award  as  to  the  dung,  &c. 
and  repairs  of  the  houses,  should  be  sustained,  and  the 
order  for  proof  of  the  counter-claims  recalled. 

Lord  Balgtay.-^There  could  be  no  doubt  that  the  charge  side 
of  the  account  was  against  Mr  Baird.  Symington  sold  the 
lambs,  and  properly  accounted  to  him.  A  balance  on  the  whole 
stock,  which  bad  been  nearly  disposed  of,  remains.  What  other 
course  could  Officer  take  than  that  which  he  has  followed  ? 
The  count  and  reckoning  arose  incidentally  in  the  case. 

Lord  Pretideni  concurred. 

Lord  Giltiet  dissented.  How  could  the  Sheriff  grant  a  war- 
rant to  sell  for  a  debt  not  con^ituted  ?  The  partv  might  have 
applied  for  the  warrant  during  the  dependence  of  the  action,  but 
ought  not  to  have  commenced  with  it. 

Lord  Craigie  agreed  with  the  majority. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  NeWton. — jtci,   Wilson 

Jilt.  Cowan.— -Wm.  Mercer,  W.  S.,  and  Gao,  M'Clellaiid, 
W.S.,  Agents Sir  R.  Dundas,  Clerk. 


nth  December  1831. 

No.    12L»Elizabeth  Bowkrs  or  Wallace,  Suipender,  v. 
Sarah  Ferous  or  Deas,  &c..  Chargers, 

Process — Title- Deeds — Custody  of— Liferentrix — A  lifirentrtx 
having  dUapidated  ttte  moveables,  and  retained  several  bills,  and  Ute 
title-deeds  of  the  liferented  projn.'rty,  which  die  alleged  die  had  lost 
— Founds  L  That  though  she  was  not  bound  to  deliver  stiid  do- 
cuments to  the  fiar,  yet  that  she  was  bound  to  deport  the  said 
bills  and  title-deeds  in  the  hands  of  a  neutral  partif— and  that  (he 
Sheriff  clerk  ivas  a  proj}er  party  Jar  that  purpose»'^IIi  That  it 
was  competent  in  one  bill  to  pray  for  suspension  of  two  charges, 
as  they  proceeded  on  one  decree,  though  at  the  instance  of  separate 
parties, 

'the  suspender  was  incarcerated,  IW,  On  a  caption, 
obtained  against  her  by  the  chargers,  for  not  delivering 
up  to  them  the  title-deeds  of  a  dwelling  house,  garden, 
&c.,  belonging  to  William  Wallace,  her  late  husband  ; 
and  for  not  depositing  with  the  Sheriff^clerk  of  Fife, 
two  bills,  one  for  £20,  and  the  other  for  £10,  granted 
by  two  individuals  to  the  said  William  Wallace ;  24/, 
for  non-payment  of  an  account  of  expenses,  incurred 
to  Robert  Wilson,  writer  in  Cupar,  in  conducting  said 
summary  action  against  her,  at  the  instance  of  the 
chargers.  These  charges  proceeded  upon  the  same 
decree. 

In  February  1818,  the  suspender  and  her  deceased 
husband,  disponed  to  themselves  in  conjunct  fee  and 
liferent,  and  to  Sarah  Fergus,  and  her  heirs.  &c,  in  fee, 
the  whole  heritable  and  moveable  property,  of  which 
they  should  die  possessed,  together  with  the  vouchers 
and  evidents  of  the  same.  After  Wallace's  death,  the 
suspender  and  the  charger  were  infeft,  for  their  re- 
spective interests  of  liferent  and  fee.  The  suspender 
retained  possession  of  the  deed  of  settlement,  and  in 
November  1829,  the  charger  and  her  husband  pre- 
sented a  summary  application  to  the  Sheriff,  to  have 
the  furniture  inventoried,  and  the  title-deeds  delivered 
up  to  them,  and  the  bills  deposited  with  the  SheriiF- 
Clerk  of  Fife,  in  respect  that  the  suspender  was  di- 
lapidating the  moveables,  and  had  attempted  to  defeat 
the  right  of  the  chargers  to  the  heritage,  under  the 
said  disposition  and  settlement.  The  suspender  ad- 
mitted that  such  a  deed  had  existed,  but  declared  that 
it  had  been  lost.  After  a  variety  of  procedure,  the 
Sheriff-substitute  pronounced  this  interlocutor,  17th' 
February  1831  :— 

"  Having  again  comiidered  this  case,  with  the  minute  for  the 
pursuer,  and  answers  thereto  for  the  defender,  In  respect  of  the 
circumstances  of  this  case,  and,  in  particular,  from  the  fact,  as 
admitted  by  the  respondent  herself,  Mrs  Wallace,  that  she  has 
lost  the  deed  of  settlement  betwixt  her  deceased  husband  and 
her,  without  satisfactorily  accounting  for  that  deed  being  amiss- 
ing,  and  that  she  also  admits  of  having  disposed  of  some  articles 
'  of  silvcrplate — finds  she  is  bound  to  deliver  up  the  title-deeds  of 
the  subjects  in  question,  upon  receipt  to  produce  them  upon  all 
necessary  occasions  for  which  the  respondent  may  require  them, 
in  defence  of  her  liferent.  2d,  That  until  it  is  determine<i  to 
whom  the  furniture  and  moveable  effects  belong,  or  until  a  rea- 
sonable time  is  allowed  for  recovery  of  the  said  deed  of  settle- 
ment, or  an  action  for  proving  the  tenor  thereof  is  brought  before 
the  competent  court,  that  she  is  bound  to  produce  the  bills  called 
for  in  Court,  in  order  that  they  may  aftenvards  be  placed  in  safe 
custody — the  respondent  being  entitled  to  have  the  interest  due 
thereon  regularly  paid  to  her.  Sd,  Finds  also  that  she  is,  in  the 
meantime,  bound  to  find  sufficient  caution,  acted  in  the  books  of 
Court,  not  to  dilapidate  or  put  away  any  of  the  remaining  furni- 
ture, but  that  the  same  shall  be  furthcoming  to  the  petitionirs 
in  case  they  shall  eventually  be  found  entitled  to  the  same,  alutig 
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with  tbe  value  of  the  plate. sold  :  Ordains  her,  therefore,  within 
fourteen  days  from  this  date,  to  obtemper  this  interlocutor,  by 
delivering  up  the  &aid  title-deeds,  producing  the  bills  called  for, 
and  finding  caution  for  the  furniture,  &c.  with  certification ;  and, 
in  the  mcandroe.  grants  diligence,  at  tbe  instance  of  the  peti- 
tioners, against  havers,  for  recovery  of  the  said  deed  of  settle- 
ment,** &c. 

Mr«  Wallace  appealed  to  the  Sheriff-depute,  when 
this  judgment  was  pronounced,  on  lOth  March  iSSl  : 

**  Having  again  considered  this  case,  and  advised  with  the 
Sheriff,  adheres  to  tbe  interlocutor  appealed  fVom,  as  to  the  two 
first  findings ;  but  recals  that  part  of  it,  as  to  the  respondents 
being  obliged  to  find  caution  ;  and  ordains  the  defender,  within 
tburteen  days  from  this  date,  to  deliver  up  the  title-deeds,  and 
to  produce  the  bills  called  for ;  and  interdicts  and  prohibits  her 
frofD  putting  away  any  of  the  moveables  belonging  to  her,  or  in 
her  house,  till  she  produces  tbe  deed  amissing,  or  till  the  peti- 
tioners bring  a  proving  of  the  tenor  of  it ;  and,  in  the  meantime, 
renews  the  diligence,  &c. — Note, — This  case  is  quite  clear  as  to 
the  title-deeds,  on  the  admission  of  the  respondent  herself.  The 
finding,  as  to  the  bills,  &c.  is  also,  in  the  circumstances,  well- 
founded.  If  the  respondent  produces  the  deed,  or  a  proving  of 
the  tenor  is  brought  by  either  party,  the  bills  can  thereafter  be 
delivered  over  to  those  having  a  right  to  them ;  but  tbe  Sheriff 
has  recalled  the  interlocutor  as  to  caution,  as  it  would  perhaps 
be  difficult  for  the  respondent  to  find  it.  He  rather  substitutes 
an  interdict  ;^and  the  respondent  will  incur  the  displeasure  of  the 
Court,  if  she  commits  a  breach  of  it.  In  the  meantime,  the 
petitioners  may  push  on  the  proving  of  the  tenor." 

Having  been  incarcerated  on  the  decree  following 
on  these  interlocutors,  she  presented  a  bill  of  suspen- 
sion, liberation  and  interdict.  Lord  Moncreiff  pro- 
nounced the  following  interlocutors  and  notes ; — 

«  The  Lord  Ordinary  (22d  November  1831,)  allows  tbe  com- 
plainer  to  see  the  answers,  and  appoints  the  parties  to  be  beard 
by  counsel  on  Friday  next,  after  tbe  Lord  Ordinary's  motion 
roll. — Note, — The  Lord  Ordinary  can  form  no  opinion  till  he 
knows  what  the  complainer  says  to  the  statements  in  the 
answers ;  but,  for  the  guidance  of  the  parties,  he  may  mention, 
ls(.  That  he  does  not  think  the  objection  of  incompetency  well 
founded.  Both  charges  depend  upon  the  same  decree  which  the 
complainer  is  entitled  to  complain  of  in  toto,  if  she  can  shew  it  to 
be  wrong  on  its  merits.  The  interest,  indeed,  is  separate ;  but 
the  interest  of  each  party  may  be  perfectly  well  defended  in  one 
process.  The  Ordinary  thinks  that  there  would  have  been 
much  more  ground  for  complaint  if  the  complainer  had  presented 
two  bills,  and  thus  attempted  to  make  two  processes  of  the 
merits,  and  the  expenses  upon  one  decree.  2c/,  A's  to  the  merits, 
the  statements  in  tbe  answers  are  very  strong.  It  may  only  be 
suggested  as  a  doubt  for  consideration,  whether  the  Sheriff's 
judgment  may  not  be  thought  to  go  too  far  in  ordaining  the  title- 
deeds  to  be  delivered  to  the  respondent,  who  has  legally  no  right 
Co  the  custody  of  them ;  and  whether  all  that  the  circumstances 
required,  was  not  that  they  should  be  lodged  in  tlie  hands  of  the 
Sheriff-clerk,  or  3ome  neutral  person,  or  recorded  for  preserva- 
tion ;  and  the  gn^ound  of  doubt  may  be  greater,  if  it  be  really 
intended  that  these  title-deeds,  when  delivered,  shall  be  subjected 
to  a  hjrpothec  in  the  hands  of  the  respondent's  agent. '^ 

**  Novemher  30,  1831. — The  Lord  Ordinary  having  considered 
this  bill,  with  tbe  answers  and  Inferior  Court  process,  and  heard 
parties'  procurators  thereon,  passes  the  bill. — Note, — There  is 
no  doubt,  that  if  the  complainer  has  wilfully  destroyed  the  deed 
of  settlemeot,''  she  has  committed  a  great  wrong,  whatever  may 
be  the  nature  or  effect  of  that  deed.  But  while  tbe  Lord  Or- 
dinary is  of  opinion  that  the  proceedings  in  the  process  have 
been  very  irregular,  and  particularly,  that  the  examinations  of 
havers  have  gone  far  beyond  the  legitimate  course  of  such 
examinations,  the  main  point  of  doubt  on  which  he  passes  the 
bill,  is,  that  he  thinks  that  the  prayer  of  the  first  petition  de- 
mands, and  tbe  judgment  of  the  Sheriff  grants,  what  the  pur- 
suer had  no  right  to  aek,  and  no  necessity  required,  viz.  that  the 
title-deeds  of  the  subject  should  be  delivered  to  the  pursuer. 
By  merely  pwsing  the  bill,  Uie  interdicti  as  to  the  moveable 


property,  whether  right  or  wrong,  will  continue  in  force  ;  and 
the  bill  of  exchange  mentioned,  has  l^en  lodged  with  the  She" 
riff-clerk.     The  deed  of  settlement,  again,  is  believed  not  to  be 
in  existence ;  but,  if  it  is,  it  is  not  more  unsafe  than  it  has  bee^ 
for  years.     The  question,  therefore,  is,  whether  this  old  woma'i 
is  to  be  kept  in  jail  till  she  consents  to  deliver  to  the  pursuer 
the  ancient  title-deeds  of  this  property,  and  till  she  pays   the^ 
account  of  expenses  awarded,  on  the  footing  of  her  being  wrong' 
in  refusing  so  to  deliver.     The  Lord   Ordinary  is  of  opinitAi 
that  the  complainer  was  not  bound  to  deliver  the  title-deeds  to 
the  pursuer  in  any  view  of  the  case.  It  may  be  doubted,  whether, 
without  the  deed  of  settlement,  the  pursuer  had  really  any  title 
in  the  Inferior  Court,  however  the  facts  might  warrant  another 
course.     But  supposing  this  difficulty  to  be  overcome,  it  is  clear 
that,  assuming  the  terms  of  the  settlement  as  stated,  and  appear- 
ing from  the  seisin,  the  complainer  stood  infeft  in  a  conjunct 
liferent  with  her  husband ;  which,  by  the  established  rule,  gave 
her  all  the  privileges  of  a  liferenter  by  reservation. — (See  £rsk.) 
And  the  Lord  Ordinary  is  very  clearly  of  opinion,  that  such  a 
liferenter  has  a  right  to  the  custody  of  all  the  writs  and  title- 
deeds  of  the  property.     If  this  be  true,  the  application  to  the 
Sheriff  was  directlv  in  the  face  of  the  ordinary  rights  of  the 

SLrtiea.  Still,  it  might  be  competent  to  apply  in  a  strong  case, 
ut  was  it  competent  for  the  substitute  fiar  to  ask,  or  for  tbe 
Sheriff  to  order,  actual  delivery  of  the  title-deeds  to  that  party  ? 
The  Lord  Ordinary  thinks  that  it  was  not.  If  there  was  a  case 
of  necessity  or  danger,  it  should  have  been  arranged  othenvise. 
But  as  the  title-deeds  are  confessedly  in  the  hands  of  an  agent 
who  holds  them  under  hypothec,  tbe  alleged  damage  appears  to 
be  imaginary.  The  double  imprisonment,  theilefore,  could  on- 
ly operate  to  produce  acquiescence,  in  the  orders  of  which  Mrs 
Wallace  complains,  and  in  the  justice  of  the  decree  for  expenses, 
which  depends  on  the  correctness  of  that  on  the  merits ;  and  to 
cripple  the  complainer,  in  trying  the  question  as  to  the  deed  of 
settlement  in  the  process  of  proving  the  tenor.  The  Lord 
Ordinary  understands  that  the  complainer  has  been  liberated 
since  the  case  was  heard  \  which,  if  correct,  relieves  tbe  case  of 
much  difficulty.     But  it  is  still  his  duty  to  pass  the  bill." 

The  chargers  reclaimed,  and  pleaded,  that  the  bill 
should  be  refused,  in  respect — I.  That  it  was  incom- 
petent, in  so  far  as  regarded  the  charg^e  at  the  instance 
of  Robert  Wilson,  writer,  who  had  nothing  to  do 
with  Sarah  Fergus  and  her  husband,  the  other  char- 
gers.— II.  The  chargers  were  entitled  to  have  the 
title-deeds  and  bills  placed  in  safe  custody,  till  the 
proving  of  the  tenor  of  the  said  deed  of  settlement. 

The  Court  pronounced  this  interlocutor : — 

'*  Adhere  to  tbe  interlocutor  passing  the  bill,  but  always  on 
condition  that  the  title-deeds  are  previously  put  into  the  custody 
of  the  Sheriff-clerk  of  Fife,  saving  all  claims  and  questions 
of  hypothec  to  all  concerned,  in  so  far  modifying  the  said  in- 
terlocutor." 

Second  Division.— Lord  Ordinary,  Moncreiff. — Act.  Robert 
Bell.— ^//.  Dean  of  Faculty  ( Hope, )  and  Pi,  M'Neil — James 
Taylor,  S.S.C.,  and  George  Mill,  S.S.C.,  Agents.— Mr  Rol- 
knd,  Clerk. 

Vlth  December  1831. 

No.  122. — ^Peter  M'Laren,  Siupeiuier,  v.  ,The  Mabquis  of 

Baeadalbane,  Be$iHindent» 

Stamp— Tenant — Removing — A  tenant  having  in  writing  agreed 
to  remove^  without  warning,  or  any  jtrocess  of  removing — Heitl, 
that  tuch  writing  did  not  require  to  be  itamped. 

The  suspender,  in  presence  of  witnesses,  executed 
the  following  obligation,  on  15th  March  1831 : — 

'*  I,  Peter  M'Laren,  tenant,  Tullichuil,  in  Breadalbane, 
hereby  bind  myself  to  remove  from  my  present  possession  at 
Whitsunday  iirst  as  to  the  houses,  yards,  and  pasture,  and  from 
'  the  arable  hind  at  the  separation  of  the  crop  from  the  ground, 
and  that  without  any  warning  or  process  of  removing  used  agaiiuit 
me." 


1 


200 


THE  SCOTTISH  JURIST. 


[Dec 


The  respondent  petitioned  for  •ummarv'  remor- 
ing  against  tbe  suspender,  in  terms  of  tVis  doca- 
inenl.  The  suspender  answered — I.  That  as  he  was 
neither  legally  warned  to  remove,  nor  serred  with 
^ny  summons  of  removing  forty  days  prior  to  the 
term  of  Whitsunday  last,  he  is  entitled,  upon  the 
-  principle  of  tacit  relocation,  to  continue  in  possession 
c  /his  farm,  at  all  events  till  the  term  of  wtiitounday, 
and  the  separation  of  the  crop  from  the  ground  next 
year.  —  I  J.  The  alleged  obligation,  on  which  the 
application  at  the  respondent's  instance  rests,  not 
bemg  stampted,  is,  under  tbe  operation  of  the  stamp 
laws,  altogether  improbative. — III.  That  alleged  obli- 
^tion,  even  though  it  were  stamped,  would  be  utterly 
illegal,  or  at  least  ineffectual,  as  tbe  foundation  of  a 
aummary  process  like  tbe  present.  Replied— I.  The 
obligation  on  which  the  action  is  founded  is  a  legal 
and  valid  obligation,  and  fully  warrants  the  prayer  or 
conclusions  of  the  petition.-^! I.  The  obligation  in 
question  is  not  a  deed  of  such  a  nature  as  to  fall  within 

the  scope  of  the  stamp  laws III.    The  doctrine  of 

tacit  relocation  can  have  no  place  between  tbe  parties 
in  regard  to  the  farm  in  dispute,  in  tbe  face  of  the  sus- 

I  render's  express  written  ooligation,  received  and  rel- 
ied on  by  the  respondent. 

The  SherifP-substitute.  on  29th  August  1831,  pro- 
nounced this  interlocutor : — 

"  Having  advised  the  closed  record,  Finds  it  admitted  by  tbe 
defender  (suspender)  that  his  lease  expired  at  the  term  of  Whit- 
sunday last  as  to  the  houses,  yards,  and  pasture,  and  the  sepa- 
ration  of  the  crop  from  the  ground  as  to  the  arable  land :  Finds 
that  his  only  defence  in  bar  of  the  removing  is,  that  be  was  not 
legally  warned  to  remove  :  Finds  that  the  writing  executed  by 
him,  on  which  the  pursuer  (respondent)  founds,  dispenses  with 
such  warning ;  and  that  writing  having  been  executed  within 
the  last  year  of  the  lease,  and  at  a  time  when  it  was  competent 
to  give  a  legal  warning,  is  sufficient  to  obviate  the  defence  :  De- 
cerns removing  ui  pelUur,  and  for  one  pound  ten  shillijigs  of 
expenses,  and  the  expense  of  extract." 

To  this  interlocutor  tbe  Sheriff-depute  adhered 

irhen  McLaren   presented  a  suspension,   and   Lord 

^loncreiff  pronounced  this  interlocutor  and  note,  on 
6th  December  1831  :— 

"  Haying  considered  this  bill,  with  the  Inferior  Court  process 
produced,  refuses  the  bill ;  but  prohibits  the  clerk  from  issuing 
a  certificate  of  refusal  for  six  days,  in  order  that  the  complainer 

may  have  an  opportunity  of  applying  to  the   Court Note 

The  Lord  Ordinary  would  have  taken  an  answer,  if  he  had 
entertained  any  doubt  But  in  a  case  of  removing,  where  the 
landlord  ma3r  be  involved  in  inextricable  difficulties  by  delay,  he 
has  thought  it  his  duty^,  after  considering  tbe  Inferior  Court  re- 
cord, and  being  clear  in  his  opinion,  to  decide  on  the  complainer*s 
own  representation  of  his  case.  According  to  that  statement, 
the  complainer  is  attempting  to  carry  through  a  most  flagrant 
breach  of  good  fait?,  for  which  not  even  a  pretence  of  apology 
is  offered.  And  as  to  the  points  of  law  pleaded,  the  iiord  Or- 
dinary is  of  opinion,  J.  That  as  it  is  not  denied  on  the  record, 
that  the  complainer  did  deliberately,  on  15th  March  188l,engsM 
to  remove,  without  warning,  at  Whitsunday  and  Martinmas  1831 
these  being  the  admitted  terms  of  removal  by  the  deed  of  lease' 
it  is  not  necessary  to  consider  whether  the  writing  to  that  eiTect 
strictly  required  a  stamp  or  not.  But  separately,  the  Lord  Or- 
dinary is  inclined  to  think,  that  that  writing,  being  merely  in- 
tended to  carry  into  effect  the  agreement  under  the  lease,  without 
the  necessity  of  action  or  warning,  must  be  taken  as  part  of  It, 
or  as  exphuwtory  of  tbe  engagement  under  it,  nnd  therefore,  being 
otherwise  probative,  maybe  looked  at,  though  bearing  no  stamp! 
^  He  is  clearly  of  opinion,  that  the  plea  as  to  tbe  necessity  of 


warning,  even  after  an  engagement  on  the  15th  March  to  dis- 
pense with  it,  is  untenable ;  and  he  thinks  the  case  of  Brown 
against  Peacock,  27th  February  1822,  appUcablca/or^iori," 

The  suspender  reclaimed. 

Lord  Jusiice-Cittrk  had  no  difficulty  in  the  case.  Here  the 
Marquis  of  Breadalbane  comes  and  says  to  his  tenant,  through 
his  factor,  I  must  remove  you  legally;  but  the  tenant  says  in 
writing,  I  will  save  you  the  trouble,  and,  besides,  save  myself 
expenses,  by  agreeing  to  remove. 

Lord  Cringletie  was  of  the  same  opinion.  The  document  by  the 
tenant  was  nothing  more  than  a  notice  to  the  landlord  that  he 
was  going  to  remove,  and  as  such,  it  did  not  require  to  be 
stamped. 

Lordi  Glenlee  and  Meadawhanh  concurred,-— and  the 
Court  refused  the  note,  with  expenses. 

Suspender's  Authorities Ersk.  II.  6,  sec.  35,  50.     Bell, 

II,  p.  69.  Eari  of  Egltnton,  24th  January  1771;  Mor. 
13,886.  Bartlett  v,  Stewart,  2d  December  1742;  Mor,  ia882. 
Stair,  IV.  %  sec.  14.  1555,  c.  39.  Act  of  Sederunt,  Uth 
Pecember  1756.  Act  9  and  10  WUliam  and  Mary,  cap.  25; 
55  Geo.  III.  cap.  184.  M'Intosh  t;.  Grant,  I2th  May  1831. 
Steyensons  v.  Baird,  23d  June  1821 ;  Shaw. 

Respondent's  Authorities ^Edmonston  v.  Bryson,  28th  July 

1744;  Morr.  pp.  12,415  and  13,884,  Brown  p.  Peacocjc.  27th 
February  1822;  Shaw,  VoL  I.  p.  359.  Heron  ».  RoUo.  28th 
June  1825;  Ibid.  Vol.  IV.  p.  Ua  BeU  on  Leases,  4tb  edit, 
p.  1 15,  et  seq. 

Second  Division.—Lord  Ordinary,  Moncreiif.— ^c/.   Jame* 

son  and  Wood — AU,  Skene  and  Outram ^Andrew  Clason, 

W.S.,  and  H.  Payidson,  W.S.,  Agente.-^Mr  Holland,  d^rk. 

20M  December  1831.  " 
No.  123 — Mrs  Bbown  or  Dixon,  Petitioner. 

Fr(x:es^Peiition— Minute—  Factor  loco  tutaris—  Appointment 
of— -<f  person  having  bten  appointed  factor  loco  tutoris  6y  the 
Court,  but  having  declined  to  act-^Hetd,  that  a  new  nomination 
could  not  take  jjlace  by  minute,  under  tlie  original  petition^  but 
thai  U  required  a  new  application. 

Mrs  Brown  presented  a  petition  in  the  nsnal  form, 
for  the  ftppointment  of  a  factor  loco  tutoris  to  her 
children,  and  sUMested  Mr  Aitken  as  a  fit  person  to 
discharge  that  office.  After  the  petition  had  heen 
intimated,  and  the  prayer  granted,  Mr  Aitken  declin- 
ed to  accept ;  and  a  minute  was  thereupon  giren  in, 
stating  the  circumstance,  and  praying  the  Court  to 
resume  consideration  of  the  original  petition,  and  to 
appoint  another  gentleman  named  in  the  minute,  as 
factor  loco  ttUoris.  The  Conrt  refused  this  applica- 
tioii,  by  minute,  as  incompetent,  in  respect  that  a  new 
petition  was  necessary* 

First  Diviaion — Sir  R.  Dundas,  Clerk. 

20/ A  December  1831. 

Na  124. — Scott  r.  Dokaldsok. 

Proceuk-Oath^Reference  to— Petition— Incidentals  ir%M  • 
reference  to  oath  is  made  afler  judgment,  it  require$  to  be  done 
bjf  presenting  an  incidental  petition. 

This  cjiso  is  reported  antea,  p  174,  Vol.  IV.  The 
pursuer  now  gave  in  a  minute  of  reference  of  the 
whole  cause  to  the  defender's  oath. 

Lord  Pretident  stated,  that,  under  the  forms  of  Conrt  previoas 
to  1825,  every  such  reference,  when  made  after  judgment,  re- 
quired to  be  accompanied  by  an  incidental  petition  :  That,  since 
the  date  of  the  Judicature  Act,  this  practice  had,  in  several  in* 
sunres,  been  overlooked :  That  their  Lordships  had  therefore 
consulted  with  the  Judges  of  the  Second  Division  in  the  Robing 
Room,  and  they  were  ttnanimously  of  opinion  that  a  petition 
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was  still  neeestary  is  pcnnt  of  form — uid  that  practlttonen  miut 
attend  to  this  in  future. 

The  reference  in  this  cause  was  accordingly  snper- 
pcded,  until  a  petition  for  Scott  should  be  printed  and 
boxed. 

First  Division — Act.  James  Andenon.^^JobnLifingstone, 
W.S.,  Agent— Sir  R,  Dundas,  Clerk. 

22d  December  1831. 

No.  125.~-BALKiiK0  DisTiLLCAY  CoMPANY,  PuTsuen,  V, 
James  Shown,  &c.  Def<:ntler$, 

Partnership — Copartnery — A  jtarly  having  intended  to  invest  a 
ceriain  «um  in  a  diitillerif  concern,  on  behalf  of  his  daughter  g 
and  the  original  schente  having  been  departed  from — Held,  thai 
he  was  not  a  partner,  and  not  liable  in  t/te  sum  which  he  eon^ 
iem^fiated  should  have  been  embarked  in  the  ComjKmy, 

The  pursuers  brought  an  action  against  the  defen- 
ders, setting  forth.  That  in  1829,  John  Brodie,  junior, 
and  several  others,  entered  into  a  distillery  concern 
at  Balerno  :  That,  by  the  treaty  of  agreement,  John 
Brodie  jun.  and  Ag^es  Brown  or  Lockhart,  daughter 
of  the  def«nder,  and  others,  were  to  advance  £500 
each,  to  form  the  capital  of  the  Company,  and  that 
before  the  1st  October  1829:  That,  in  case  of  any  of 
the  parties  failing  to  contribute  said  sums,  he  or  she 
should,  forfeit  all  their  interest  and  advantage  in  said 
concern.  At  the  time  the  Company  was  formed, 
Mm  Lockhart  was  living  separate  from  her  husband ; 
and  her  father,  the  defender,  addressed  the  following 
letter  to  the  pursuer  Brodie*8  father : — 

**  In  reply  to  your  wish  that  I  thovld  send  you  my  opinion  of 
tbc  concern  that  your  too  baa  a  desire  to  engage  in,  along  with 
Mr  Roebeid  and  a  friend  of  bifl»  I  have  to  state  to  you  that  I 
took  a  ride  out  along  with  Urn  and  Mr  R.  to  see  the  premises, 
which  appeared  to  me  to  be  of  great  extent,  and  in  excellent  or« 
der,  and  as  &r  as  I  am  a  judge,  is  at  tbe  money  a  very  great  bar- 
gain ;  for  tbey  could  not  have  been  put  there  for  five  tunes  that 
sum.  Indeed,  to  shew  you  so  far  my  opinion  of  tbe  business, 
that  were  I  possessed  of  money  at  present,  I  would  have  no 
objections  to  embark  £iyOO  or  ^000  in  tbe  concern,  under  tbe 
impression  that  it  will  he  conducted  with  that  attention  to  busi- 
ness on  tbe  part  of  those  engaged  in  tbe  management,  which  it 
demands,  and  that  it,  will  thereby  yield  a  profitable  return. ** 

Brodie's  father  having  been  very  doubtful  of  the 
enterprise,  consented  to  be  securiiy  for  £500  only, 
and  requested  a  letter  from  the  defender,  and  a  Mr 
Rocheid,  that  it  should  be  employed  in  the  disttllerv 
bnsiness.  Upon  this,  the  defender  wrote  to  Brodiej 
father  thus,  on  9th  April  1829: 

**  Your  SOD  having  shewn  me  his  uncle's  letter,  leUttve  to  his 
intentions  regarding  the  distillery  business,  and  that  you  required 
a  letter  from  me,  that  tbe  money  should  be  laid  out  upon  said 
concern,  as  also  that  I  was  to  become  a  partner,  I  beg  leave  to 
say  that  I  shall  see  said  capital  vested  in  that  concern,  as  also, 
that  I  am  to  lay  out  £500  for  the  benefit  of  Mrs  Lockhart  and 
Cimily  in  the  same  estabUshment,'*  &&  , 

Kocheid,  Goold,  the  pursnefy  and  the  defender, 
fiiiled  to  advance  their  shares  of  the  stipulated  capital ; 
and  the  Company  having  become  bankrupt,  an  action 
was  raised  against  the  defender,  on  the  ground  that 
he  had  become  liable  for  his  daughter,  Mrs  Lockhart, 
and  had  advanced  onlv  to  the  extent  of  £104  of  the 
said  £500,  for  which  he  had  become  bound;  and 
that  she  and  her  family  should,  through  the  said 
defender,  be  declared  partners  of  satd  Distillery  Com- 
pany,  lo  defence,  H  was  naintainedi  That  before  the 


defender  had  come  to  any  definite  plans  on  the  sub- 
ject, the  distillery  scheme  had   been  changed,    in- 
stead of  having  £500  advanced  for  Brodie,  jnn.  he 
and  his  partners  joined  in  a  personal  bond  for  £60 0» 
for  whicti  the  defender  was  induced  to  become  caution- 
er,  and  had  since  been  charged  to  pay.     Sometime 
after  operations   at  the    distillery   commenced,  the 
defender  advanced  £l55  for  barley,  &c.,  to  the  pur- 
suer, Hrodie,  jun.,  for  which  the  latter  accepted  a  bill, 
I7th  April  1830,  whicli  was  still  unpaid :    That,  in- 
cluding the  price  of  the  distilleiy,  £3917,  for  which 
the  defender  had  become  security,  and  various  other 
debts,  the  pursuer,  Brodie,  was  indebted  to  the  de- 
fender, in  £817,  exclusive  of  the  bond  for  £600.     A 
record  having  been  made  up,  the  pursuers  pleaded,^- 
L  The  defender  became  a  partner,  as  libelled,  of  the 
Balerno  Distillery  Company,  either  for  his  own  be- 
hoof or  for  behoof  of  his  daughter,  Mrs  Lockhart  and 
her  family. — 11.    The  defender  never  incurred  any 
forfeiture  of  his  right  to  be  a  partner  of  the  concern, 
and  at  all  events,  such  forfeiture,  if  it  had  been  in- 
curred, was,  with  the  acquiescence  of  all  concerned, 
waived  and  discharged. — llL    The  defender,  as  a 
partner  of  that  company,  is  bound  to  pay  to  the  pur- 
suers the  sum  pursued  for,  as  part  of  the  contribution 
which  the  defender  was  bound  to  make  to  the  stock 
of  the  company,  reserving  all  the  pursuers'  other 
daims  against  the  defender. — IV.  The  defender  is 
not  entitled  to  compensate  the  sum  thus  due  to  the 
company,  by  any  debts  which  he  ma^  have  paid  on 
account  of  the  pursuer  John  Brodie,  lunior,  as  an  in- 
dividual, and  which  he  is  refu^ng  aliunde  to  hold  as 
extinguished  by  compensation.     Answered — L  The 
action  being  an  action  at  the  instance  of  a  company, 
by  which  it  has  never  been  authorised,  most  be  dis- 
missed.— II.  Supposing  the  defender  to  have  been 
one  of  the  proposed  partners  of  the  company,  his 
failure  to  contribute  £500  to  its  stock,  on  or  oefore  the 
first  of  October  1829,  subjected  him,  in  terms  of  the 
arrang^ement  under  which  he  is  alleged  to  have  be- 
come a  partner,  to  a  forfeiture  of  his  interest  in  the 
company ;  and  the  pursuer,  bavins'  acquired  by  that 
failure  the  option  of  refusing  to  allow  him  to  continue 
a  partner,  is  not  entitled  to  have  him  declared  one, 
and  cannot,  with  this  view,  found  on  any  circum- 
stances in  the  defender's  conduct  prior  to  the  first 
October  1829.«.III.    Supposing  it  were  otherwise^ 
and  that  the  pursuer  was  entitled,  in  attempting  to 
establish  his  libel,  to  found  on  circumstances  prior  to 
1st  October  1829,  the  letters  addressed  to  toe  pur- 
suer's father,  referred  to  in  the  third  article  of  the 
condescendence^  infer  no  obligation  on  the  defender 
to  become  a  partner  of  the  company,  or  to  advance 
any  part  of  the  stock.*— iV.  Supposing  these  letters 
to  contain  an  obligation  of  any  kind  on  the  defender, 
the  pursuer  has  no  right  or  title  to  insist  on  its  being 
fulfilled  to  him. — V.  2^upposing  the  action  not  to  be 
dismissed,  as  unauthorised  by  the  company  in  whose 
B^une  it  bears  to  be  raised,  it  is  still  an  action  for  be- 
hoof of  the  pursuer,  Brodie,  alone,  and  in  this  view 
the  defender,  supposing  him  to  have  become  a  part- 
ner, would  be  entitled  to  compensate  obligations  due 
by  him  to  the  company,  by  debts  due  to  him  by 
Eiredie  as  an  iBdividnal.— VI.  Supposing  the  defender 
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to  have  been  a  partner  of  the  company,  the  samg  ad- 
vanced by  him  to  the  pursuer  at  different  times,  to- 
gether with  tho»e  which  he  in  yet  bonnd  on  his  ac- 
count to  pay,  far  more  than  discharge  the  pretended 
obligation  which  he  is  now  called  upon  to  implement. 
«— Vil.  The  defender  did  not  become  a  partner  of  the 
company,  and  never  was  a  partner,  and  there  is  the 
clearest  evidence  that  the  pursuer,  Brodie,  never  be* 
lievcnl  iiim  to  be  so. 

Lord  Corehcuse,  5th  July  1831,  pronoanced  this 
interlocutor  :-^ 

•<  Finds  that  the  defender,  Jam^s  Brown,  notwithstanding  his 
letter  of  the  9tb  of  April  1829,  is  not  to  be  held  as  a  partner  in 
the  Balemo  Diitillery  Company,  as  in  a  question  with  John 
Brodie,  junior,  or  the  trustee  on  his  seciuestratrated  estate : 
Therefore  assoilzies  him  front  the  conclusions  of  the  libel,  and 
decerns :  Finds  the  defender  entitled  to  the  expenses  of  procests, 
and  allows  an  account  thereof  to  be  given  in,  and  when  lodged, 
remits  to  the  Auditor  to  tax,  and  to  report. — Note.--^lt  appears 
from  the  letter  referred  to,  that  the  defender  intended  at  that 
time  to  take  a  share  in  the  l)alerno  Distillery  Company,  which 
it  wiis  proposed  to  establish,  not  for  his  own  behoof,  but  that  of 
bis  daughter,  Mrs  Lockhart.  But  the  pursuer  never  fulfilled 
bis  part  of  the  treaty  contemplated  in  that  letter,  while  the  de- 
fender came  under  extensive  obligations  on  his  account,  and 
there  is  no  evidence  from  the  books  of  the  Company,  or  other- 
wise, that  it  ever  was  constituted  upon  the  plan  originally  in- 
tended.  It  is  possible  that  third  parties  may  be  able  to  subject 
the  defender  as  a  partner.  But  the  documents  produced  are  not 
sufficient  for  that  purpose,  as  in  a  question  with  the  pursuer. 
The  state  of  accounts  doqueted  by  the  parties  on  1 7th  April 
18d0,  is  inconsistent  with  the  supposition  that  the  pursuer  cou- 
sidered  the  defender  as  a  partner  at  that  time.'*    ' 

The  pursuers  reclaimed ;  but  the  Court  adhered, 

with  expenses. 

First  Division. — Lord  Ordinary,  Corehouse — Act,  Skene 
and  Marshall. — Jit,  Cuntnghame  and  Lothian. — John  Mannay, 
W.S.,  and  D.  Campbell,  W.S.,  Agents.— Sir  R.  Dundas, 
Clerk. 

22d  December  1831. 

No  126.— M.  F.  Gillespie,  &c,  aaimants,  v.  Donaldson's 
General  Dispones  and  Executor,  and  Uesiouaky  Lega- 
tees, Retpondenlt* 
Codicil — Holograph — Signature — Expenses -^^  party  having, 
by  a  truH^ujtotUion  and  lettlementt  bequeathed  hia  whole  prih' 
jtertyfor  the  purpose  of  est  a/dishing  an  hospital  t  ami  having  left 
certain  annuities  to  his  relations^  by  a  holograph  unsigned  codicil 
on  one  page  of  a  separate  paper^^and  having  repealed  the  same  on 
the  next  page,  and  signed  it— and  having  thereajler  left  a  third 
holograph  unsigned  codicil,  in  favour  oflhe  same  parties,  all  of 
diferenl  dales — Held,  /.  That  aunuilies  were  due  under  each 
vf  the  codicils. — //.  Thai  both  parties  were  etUitled  lo  expenses 
oui  of  the  fund  in  medio. 

The  late  James  Donaldson,  Esq.  of  Brou^htonhall, 
executed,  in  January  1829,  a  trust-disposition  and 
settlement,  in  favour  of  John  Irving,  £sq.,  W.S.,  as 
general  disponee  and  executor,  of  allhis  heritable  and 
moveable  property,  for  the  purpose  of  building  an 
hospital  for  boys  and  girls.  The  only  exceptions  con- 
tained in  this  deed  wwe,Jir$t,  an  obligation  to  pay  all 
the  disponer*s  lawful  debts ;  and,  secondly,  certain  an- 
nuities in  favour  of  his  near  relations.  The  deed  con- 
tained this  clause :-— • 

**  Seeundo,  I  do  hereby  direct  mv  said  trustee  to  pay  all  gifts, 
legacies,  annuities,  or  bequests,  which  I  have  already,  by  sepa- 
rate writings  under  my  hand,  of  varioas  dates,  made  and  granted 
in  favour  of  any  person  or  persons  whatsoever ;  and  also  all  the 
p^ifts,  annuities,  legacies,  and  bequests,  which  1  may  at  any  time 
hereafter  make  and  grant  in  favour  of  any  peison  or  personsi  by 


any  separate  deed  of  legadea,  or  codicils,  or  by  any  separate 
writings  or  memorandums,  although  the  same  be  not  formally 
executed,  provided  the  same  express  ray  will  and  intention,  and 
are  written,  dated,  and  signed  by  me:  And  in  the  last  place, 
1  hereby  direct  and  appoint  my  sdid  trustee,  after  deducting  and 
retaining  all  the  expenses  incurred  and  attending  the  manage- 
ment and  execution  of  the  trust,  to  assign,  convey,  and  make 
over  the  free  residue  and  remainder  of  my  means  and  estate, 
heritable  and  moveable,  hereby  conveyed,  to  and  in  favour  of 
the  residuary  legatee  or  legatees,  named  or  to  be  named  and  ap- 
pointed by  me,  by  any  writing  or  writings  under  my  band,  at 
any  time  of  my  life,  or  even  subscribed  by  me  on  deathbed." 

After  Mr  Donaldson's  death,  several  holograph 
codicils  to  his  will  were  fouud  among  his  papers.  In 
particular,  there  was  a  writing  in  the  following  terms : 

*•  85  PamcE's  SraEST,  \6ih  Jpril,  1829.  Additional  Codi- 
cil, confirming  the  Hospital  for  Children,  formerly  left  by  wilL 

1.  i  leave  to   Maigaret  Fullerton  Gillespie,  twenty  pounds 

a-year  additional. 

2.  To  Jane  Wood,  twenty  pounds  a-year  additional.  1 

&  To  George  Augustas  Frederick  Wood,  twenty]  Children 
-pounds  a-year  additionaL  •     of  Mr 

4.  Elisabeth  Wood,  ten  pounds  a-year  additional,      y  William 

5.  Thomas  Wood,  ten  pounds  a-year  additional.  Wood, 

6.  William  Wood,  ten  pounds  a-year  additioiul.  surgeon.** 

7.  John  Wood,  ten  pounds        do.        do.  J 

This  occupied  one  page,  and  was  not  signed ;  but  on 
the  second  page  of  the  same  sheet,  there  was  this  ad- 
ditional codicil :— • 

"  Edinbusgr,  25th  April  1829.-.-I  repeat  and  leave  to  the 
seven  persons  mentioned  in  the  preceding  page^  exactly  the 
same  legacies  as  is  therein  specified.  (Signed)  James  Do- 
naldson/* *'  Also  to  James  Donaldson  Gillespie,  ten  pounds 
a-year  additional.  Signed  before  these  witnesses,  William  For- 
rest, my  clerk,  and  John  Fairley,  my  servant  (Signed)  Wil- 
liam Forrest,  witness.  John  Fairley,  witness.^  And  on  the 
back  of  said  paper,  there  is  the  following  marking : — ^  Addiiionai 
CodieU,  JprU  16,  1829.     J.  D.*' 

There  was  another  document,  in  these  terms : — 

"  AonmoNAL  Codicil, 
^  85  PHnce's  Street,  May  I,  183a 
«  1  James  Donaldson  of  Broughtonhall,  leave  the  following 
additional  legacies  to  my  former  codicils  :— 

1.  Ten  pounds  a-year  to  Miss  Maivaret  FuUerton  Gillespie. 

2.  Twenty  pounds  a-year  to  Miss  Jane  Wood. 

S.  Twenty  pounds  a-year  to   George  Frederick  Augiutus 

Wood. 
4.  Ten  pounds  a-year  to  James  Donaldson  Gillespie.** 

This  codicil  was  holograph  but  not  signed,  and  was 
marked  thus  on  the  back  **  Additional  Codicil,  May 
1,  1830*'*  Some  doubts  having  arisen  regarding  tbe 
annuities,  the  executor  brought  an  action  of  multiple- 
poinding,  in  which  he  condescended  on  upwards  of 
£lQO,OW  as  the  fund  tn  medio.  The  claimants  de- 
manded to  be  preferred  on  the  fund  tn  medio -^ firsts 
for  double  the  amount  of  legacies  specified  in  the  co« 
dicil  of  16th  April  1829 ;  and,  secondly,  for  the  legacies 
C9ntained  in  the  codicil  of  Ist  May  IbSO,  with  interest 
since  Martinmas  last.  I'he  executor  and  residuary 
legatees  claimed  to  be  preferred  to  the  fund  in  medio^ 
subject  to  the  deduction  of  only  one  annuity  to  each 
of  the  seven  persons,  as  specified  in  the  holograph 
writing,  of  date  16th  April  1829,  confirmed  by  the 
holograph  writing,  of  date  25th  April  1829, 

Lord  Corehouse  pronounced  this  interlocutor,  29th 
June  1831  :— 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties. 
Repels  the  cUim  of  Miss  Maifaret  Fullerton  Gillespie  and 
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(Jihers,  to  tbe  annuities  disputed  in  the  present  process,  and  to 
that  extent  prefers  the  claims  of  Mr  Donaldson*s  trustees,  and 
decerns  in  the  preference  in  their  favour,  and  against  the  raiser 
of  the  multiplepoinding  accordingly :  But  in  re»pect  of  the  cir- 
cnmstances  of  the  case,  Finds  Miss  Gillespie  and  others  entitled 
to  the  expenses  incurred  by  them  out  of  the  trust- funds,  and 
the  raiser  also  entitled  to  his  expenses,  as  well  as  the  Raid  triis^ 
tees,  all  out  of  said  funds;  of  which  allows  accounts  to  be 
given  in,  and  when  lodged,  remits  to  the  Auditor  to  tax  the 
same,  and  to  report.** 

The  claimants  reclaimed,  and  pleaded-^*!.   The  co- 
dicil of  25th  April  1829,  according  to  ita  plain  and 
obvious  meaning,  was  not  a  mere  confirmation  or  rati- 
fication of  the  legacies  bequeathed  hj  the  codicil  of 
16th  April,  but  was  truly  intended  to  be,  and  must  be 
construed  as  a  duplication  of  them.— ^11.   The  codicil 
uf  1st  May  1830  not  merely  expresses  a  deaf  indica- 
tion of  the  testator*s  will  and  intention,  but  is  like- 
wise sufficiently  authenticated  as  a  testamentary  do- 
cument.     Answered — I.    The  codicil,  of  date    16th 
April  1829,  is  of  itself  insufficient  to  constitute  any 
bequest,  the  same  not  being  signed  by  the  alleged 
granter,  nor  in  any  way  tested. — II.  That,  indepen- 
dent of  this  objection,  which  would  be  sufficient  in  any 
case,   the   trust-disposition   and    settlement    by    Mr 
Donaldson   in  favour  of  Mr  Irving,  dues  specially 
direct  his  trustee  to  pay  only  such  gifts,  legacies,  an- 
nuities, and  bequests,  which  the  said  James   Donald- 
son might  at  any  time  thereafter  make  and  grant  in 
favour  of  any  person  or  persons,  by  any  separate  deed 
of  legacies  or  codicils,  or  by  any  separate  writing 
or  memorandums,  **  provided  the  same  express  my 
will  and  intention,  and  are  written,  dated,  and  signed 
by  me."— 1 1 1.  That  the  writing,  dated  25th  April  1829, 
is  merely  a  confirmation  of  the  bequests  stated  in  the 
preceding  page,  and  which  Mr  Donaldson  felt  to  be 
iK'cessary  to  give  efiVsct  to  these  bequests,  from  the 
first  page  not  being  signed  by  him,  and  there  being  no 
room  either  for  his  own  signature  or  the  signature  of 
witnesses,  which  was  his  invariable  method  of  exe- 
cuting writings  of  this  kind. — IV.  That  the  additional 
writing  or  alleged  codicil,  of  date  Ist  May   1830,  is 
null    and  void,  the  same  not  being  signed  by  Mr 
Donaldson,  the  alleged  granter,  nor  in  any  way  tested. 

Lord  Balgratf  thought  that  the  intention  of  the  granter  of  the 
trust-deed  must  be  carried  into  effect.  He  directs  his  trustee  to 
pay  all  legacies,  annuities,  &c.,  which  he  may  grant  by  **  codi- 
cils, or  by  any  separate  writings  or  memorandums,  although  the 
same  be  not  formally  executed,  provided  the  same  expreu  my  wUt 
and  intention,  &c  Now,  take  bis  intention.  It  was  to  benefit 
the  parties  enumerated.  He  thought  the  requisites  of  the  law 
had  been  complied  with ;  for  where  a  deed  was  written  on  two 
or  three  pages,  and  signed  on  the  third,  that  was  sufficient  to 
validate  the  whole — fvUle  cases  of  Williamson  in  1742,  and 
Smith  9.  Bank  of  Scotland  in  1816.)  The  testator  had  shewn 
bi^  intention,  by  repeating  and  leaving  exactly  the  same  legacies, 
and  the  trustees  as  his  mandatories,  were  bound  to  fulfil  it. 

The  other  Judges  concurred  in  altering  the  Lord 
Ordinary*8  judgment,  so  far  as  to  find  the  claimants 
entitled  to  legacies  under  each  of  the  three  codicils. 

First  Division. — Lord  Ordinary,  Corehouse. — Act,  Dean  of 
Faculty  (Hope,)  &  More. — Alt,  Ad.  Anderson. — Charles  C. 
Stewart,  W.S.,  and  Walter  Cook,  W.S.,  Agents,  Mr  Hamil* 
too.  Cleric. 


22d  December  1831. 

No.  127. — Danibl  M*Nab,  Purtuer,  v,.  Jambs  Hamilton, 

Defender, 

Process — Res  Judicata — Flea— Competency — Writings- Salary 
,—A  party  hnriuu  brought  an  action  dgainit  certain  trusteeSy/or 
creditors  and  iHe  debtor,  to  recover  payment  for  writings  and  ««?/•- 
vices — -and  the  Lord  Ordinary  having  faund  that  he  was  not  bound 
to  take  ajixed  salary,  but  unts  entitled  to  payment  fur  his  writings — 
Ueld,  in  a  second  action,  brought  by  the  sanie  party  against  the 
debtor/or  writings,  that  it  was  not  incompeteiu  for  the  debtor  to 
plead  that  the  pursuer  was  bound  to  accept  of  affixed  salary,  ai" 
though  the  debtor  liioi  tht  party  Who  gave  in  the  defettces  td  the 
former  actio n. 

In  1815,  the  pursuer  entered  into  the  defender's 
employment*  On  the  execution  of  a  trust  by  the  lat- 
ter, in  favour  of  his  (Creditors,  the  former  acted  as 
clerk  to  the  trustee,  and  agent  for  the  creditors  under 
the  trust.  He  raised  an  action  in  1826,  against  the 
trustee  and  the  defender,  for  £569,  as  the  price  of 
writings  and  other  services  for  both,  under  deductioti 
of  the  sunis  received  from  the  triist-estate.  During 
the  dependence  of  this  action,  in  which  the  Lord  Or- 
dinary found  that  he  was  not  bound  to  accept  of*  a  fixed 
salary,  he  brought  another  action  against  the  defender, 
for  writings  and  other  services,  to  the  amount  of 
£l97,  as  per  account  rendered.  He  pleaded— That 
he  was  entitled  to  payment  for  the  writings  executed 
by  him,  at  the  ordinary  rate  in  such  business,  under 
deduction  of  such  payments  on  account  thereof,  as  the 
respondent  could  legally  instruct.  The  defender  plead- 
ed— I.  The  pursuer,  having  been  hired  at  a  fixed  salary, 
was  not  entitled  to  charge  for  the  specific  writings 
done  by  him.^-II.  The  nature  of  the  duties  performed 
by  the  pursuer  being  principally  the  copying  of  ac- 
counts and  other  writings,  which  do  not  form  a  pro- 
fessional charge,  are  not  such  as  are  in  use  to  be  spe- 
cifically paid,  but  are  performed  by  clerks  on  salary. 

III.  No  specific  account  of  writings  having  been 

rendered  by  the  pursuer  during  the  14  years  from  the 
commencement  of  his  service,  and  for  four  years  or 
upwards,  after  such  service  terminated,  and  the  pay- 
ments received  by  him  having  been  made  without  any 
reference  to  the  specific  writings,  it  must  be  presumed 
that  he  was  not  hired  on  the  understanding  that  he 
was  to  charge  for  each  writing  done  by  him. — IV. 
The  accounts  for  the  years  1816,  1817,  1818,  1819, 
1820,  1821,  1822,  1823,  and  1824,  being  separate  ac- 
counts, are  prescribed. — V.  The  pursuer  is  not  entitled 
now  to  chaise  for  each  specific  piece  of  business  done, 
after  having  so  long  delayed  to  make  such  charge,  and 
having  allowed  the  defender  to  lose  his  right  of  re- 
course against  those  persons  in  whose  affairs  the  pieces 
of  business  are  statea  in  the  accounts  now  produced 
to  have  been  executed. — VI.  Suppose  the  pursuer  en- 
titled to  make  specific  charges,  he  is  bound  to  shew 
that  the  writings  in  the  accounts  produced  were  ao« 
tually  done  by  him,  and  tluit  the  charges  are  in  con- 
formity with  the  regulations. — VII.  Considering  the 
alleged  nature  of  the  pursuer's  first  engagement,  the 
long  delay  in  presenting  specific  accounts,  and  the 
former  action  having  been  brought  without  the  slightest 
hint  that  any  thin^  farther  was  due,  the  pursuer  ought 
to  undergo  a  judicial  examination. 

After  an  unsucceBsful  examination  of  havers,  in 
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order  to  prove  that  the  pursuer  ought  to  have  charged 
by  salary, 

"  The  Lord  Ordinary  having  heard  parties*  procurators  upon 
the  closed  record,  and  whole  process,  In  respect  it  baa  been 
found  in  the  first  action  betwixc  the  same  parties,  that  the  pur. 
Buer  is  not  bound  to  accept  of  a  fixed  salary,  as  offered  by  the 
defender,  but  is  entitled  to  claim  payment  for  the  writings  exe- 
cuted by  him  at  the  ordinary  rate  in  such  business ;  finds  it  in- 
competent, in  the  prcserit  process,  to  maintain  the  contrary ; 
and  remits  to  the  Auditor,  before  answer,  to  tax  the  accounta 
pursued  for,  and  report." 

The  defender  reclaimed* — At  advising,  20th  De« 
cember  1831, 

The  Lord  JMlice-Clerk  felt  himself  precluded  from  deciding 
on  the  merits ; — he  could  only  adhere,  or  alter  on  the  competency. 
The  ('ourt  must  see  the  prior  summons  and  defences,  and  the 
judgment  in  the  prior  case. 

On  again  advising  the  cause, 

The  Lord  Juitice-CUrk^  on  having  looked  at  the  former  action, 
was  clear  that  it  was  properly  against  the  trustees  in  their  order. 
It  could  never  be  assumed  that  the  two  actions  were  identical, 
merely  because  Hamilton  had  appeared  in  the  first. 
'  isord  GietUee  wondered  why  the  plea  of  incompetency  bad  not 
been  stated  in  the  note  of  pleas. 

Lord  Meadowbartk  thought  it  included. 

The  Court  recalled  the  finding  of  incompetency, 
reserving  the  question  of  expenses. 

Second  Division. — ^Lord  Ordinary,  Mackenzie.—- ^^c/.  Dean 
of  Faculty  (Hope),  J.  Anderson.—^//.  P.  Robertson,  J.  Tait. 
—J.  M*Gill,  and  A.  Hamilton,  W.S.,  Agents.— R.  Clerk. 


22d  December  1831, 

No.  128. — Burntisland  Wuals  Company,  Pditionert,  v. 
John  LkV£N,  &c  Beipondentu 

Process — Suspension— Letters  —  Reasons — Act  of  Sederunt, 
sec  25'^Heldf  thai  provided  letters  ofsutpenaion  are  not  called 
without  reatonSf  the  Act  of  Sederunt  does  not  require  that  the 
reasons  be  lodged  at  the  same  time  as  the  letters. 

The  Burntisland  Whale  Company  presented  a  pe- 
tition and  complaint  to  the  Court  against  the  respon- 
dents, in  consequence  of  the  following  circumstances:— 
On  the  report  of  Lord  Cringletie,  Ordinary,  the  Se- 
cond Division  of  the  Court  passed  a  bill  of  suspen- 
sion and  interdict  against  certain  operations  by  the 
petitioners,  on  the  lOth  of  November  1830.  Against 
this  judgment  they  appealed.  Meanwhile,  the  sus- 
penders expeded  their  letters.  The  House  of  Lords, 
6th^  September  1831,  affirmed  the  judgment.  The 
petitioners  put  up  protestation,  I5tn  November 
18S1,  for  not  calling,  enrolling  and  insisttog.  But  on 
the  24th,  the  suspenders  obtained  a  certificate  from 
the  clerk,  that  the  letters  had  been  lodged  in  his  hands, 
on  which  certificate  the  keeper  scored  the  protesta- 
tion. The  petitioners  put  up  renewed  protestation 
on  the  26th ;  but  reasons  were  not  lodged  till  the 
crrening  of  the  29th.  The  case  appeared  in  the  calling 
lists  of  1st  December,  and  the  renewed  protestation 
waa  scored  as  premature,  on  the  motion  of  the  suspen- 
ders. In  consequence,  the  Company  presented,  on 
the  8th  of  December  1831,  a  petition  and  complaint 
against  Leven  and  the  Clerk  of  Court,  praying  the 
Court  to  find  that  the  original  scoring  was  improper, 
and  the  renewed  protestation  not  premature,  and  to 
gnnt  warranty  and  proceed  accordingly.  To  this  pe- 
titioPi  answera  were  given  iiir^^inaitttainiBg  that  the 


provision  of  the  Act  of  Sederunt  was  invariably  nn- 
derstood  to  mean  merely  that  the  letters  should  not 
be  called  without  reasons — not  that  the  reasons  should 
necessarily  be  lodged  with  the  letters:  That  the 
complainers  had  sustained  no  injury :  That  no  attempt 
had  been  mado  to  overreach  them  ;  and  that  tlie  cer- 
tificate was  properly  granted,  and  the  protestatioa 
duly  scored.     At  advising. 

Lord  Cringletie  had  no  doubt  that  nothing  oblique  had  been 
intended.  But  he  was  clear  that  it  was  necessary  to  lodge  the 
reasons  with  the  letters.  The  Act  of  Sederunt  might  be  wrong; 
but  it  did  so  require. 

Lord  Glenlee  thought  that  the  reasons  must  be  lodged,  as  well 
as  the  suspension,  in  the  clerk's  hands,  in  order  to  calling,  but 
did  not  think  that  they  should  necessarily  be  lodged  at  the  same 
moment.  It  was  thought  that  the  whole  thing  should  be  ac- 
complished before  the  calling.  If  there  was  an  error,  it  was 
universal.  The  lead  in  the  cause  was  expressly  provided  for  by 
the  Act  of  Parliament,  and  could  not  be  affected  by  this  ques- 
tion. 

Lord  Afeadowbank  could  never  attach  a  penalty,  when  a  milder 
Interpretation  could  be  given  to  the  provision. 

The  Lord  Jusiice^Cler&f  on  giving  fair  play  to  the  clause,  must 
agree  with  Lord  Glenlee.  The  only  purpose  on  view  was,  that 
there  should  be  no  calling  without  reasons.  There  was  nothing 
in  the  Act  of  Sederunt  to  prevent  several  editions  of  the  rea- 
sons from  being  given  before  calling.  According  to  Lord  Cring- 
leCie,  thev  should  be  boqnd  up  with  the  letters.  A  party  might 
quite  well  lodge  the  letters  before  the  time — ask  them  back,  and 
re-lodge  them  with  reasons.  The  penalty  could  not  be  exacted, 
if  the  words  admitted  of  no  other  interpretation.  Besides,  the 
officer  of  Court  had  made  an  uncontradicted  averment  as  to  the 
practice  being  so.  Nothing  in  the  correspondence  shovred  mala 
jutes. 

The  Court  refused  the  petition,  with  expenses. 

Authority  for  Petitioners. -~ Act  of  Sederunt,  sec  25. 
Authority  for  Respondents. — Laing  v.  Laing,  16th  June  1 831. 

Second   Division.— ^c/.   P.  Robertson,  A.    M'Neill jttt. 

Dean  of  Faculty  (Hope),  Rutherfurd A.  P.  Henderson,  and 

John  Leven,  W.S.,  Agents Mr  Thomson,  Clerk; 

23d  December  1831. 

No.  129.— Jahes  Wyndham  Willis,  Pursuer,  v.  Joii!f 

HowDEN,  &c..  Defenders. 

Caution  •^Guarantee—*  Copartnery-— Relief — A  party  having 
brought  an  action  of  relief,  in  terms  of  a  letter  of  guarantee; 
and  the  defenders  having  pleaded  that  they  were  improperly  tit- 
duced  to  subscribe  said  letter ;  and  having  offered  parole  evidence 
of  the /act ;  and  the  pursuer  having  objectid  that  it  was  tncom- 
pelent  to  receive  such  in  the  face  of  an  unreduced  later  ofgua- 
rantee^^The  Lord  Ordinary  decerned  in  terms  of  the  libel,  and 
the  Ctturt  adhered. 

The  pursuer  and  Thomas  Charlee  Hoe»  as  joint 
partners,  rented  the  Rainbow  Coffee- House  and  Ta- 
vern in  Edinburgh.  On  the  25tli  May  1829,  the  co- 
partnery was  dissolved,  and  the  pursuer  transferred 
to  Hoe  his  whole  right  and  interest  in  the  concern> 
on  his  payment  of  a  certain  sum,  and  on  his  freeing 
and  relieving  him  of  all  the  debts  and-  obligations  of 
the  Company,  with  the  exception  of  the  pursuer's  ac- 
count to  his  own  law-agent  for  att<ending  to  his  indi- 
vidual interests  in  the  concern.  Several  of  the  cre- 
ditors of  the  Rainbow  establishment  agreed  to  this 
arrangement,  and  Messrs  Howden,  Forrest  and  John- 
stone, the  defenders,  by  a  missive  letter  of  guarantee, 
dated  25th  May  1829,  bound  themselves,  in  similar 
terms,  to  relieve  the  pursuer  of  the  co-partnery  dobta 
The  letter  of  goarautee  was  as  follows ;— 
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••  With  reference  to  an  agreement  entered  into  upon  tbe  Mth 
day  of  May  current,  between  you,  Mr  James  Wyndbam  Willis, 
and  Thomas  Charles  Hoe,  residing  in  Edinburgh,  respecting  the 
Rainbow  Coffee-House  and  Tavern,  formerly  conducted  by  Mr 
William  Hamilton,  and  of  which  we  understand  you  and  tbe 
said  Thomas  Charles  Hoe  are  at  present  the  sole  partners,  by 
which  agreement  you,  the  said  James  Wyndbam  Willis,  hove 
transferred  your  whole  share  of  that  concern  to  the  ssid  Tbomns 
Charies  Hoe,  We,  the  parties  hereto  subscribing,  bind  and  ob- 
lige oareeWes,  conjunctly  apd  severally,  and  our  respective  heirs 
and  successors,  without  the  benefit  of  discussion,  to  free  and 
relieve  you,  the  said  James  Wyndbam  Willis,  and  your  heirs, 
executors  and  representatives,  of  all  obligations,  claims,  debts 
and  sums  of  money  contracted  by»  or  due  for,  or  on  account  of, 
or  in  relation  to  the  said  copartnery  concern,  of  whatever  na- 
ture or  description  the  same  may  be,  and  of  the  whole  conse- 
quences thereof,  but  excepting  always  therefrom  the  private  and 
personal  expenses  incurred  by  you  to  your  law  ageut,  or  other, 
wise,  in  attending  to  your  interest  as  an  individual  partner  of 
the  said  concern,  which  are  to  be  paid  by  yourself ;  and  further 
excepting  always  herefrom  the  debts  due  by  the  said  concern  to 
Robert  Falkner,  wine  merchant,  John  Sibbald  and  Company, 
ironmongers,  William  Dunlop  and  Company,  wine  merchants 
James  Gray,  flesher,  Ritchie  and  Miller,  solicitors.  Supreme 
Courta*  Robert  Norrie  and  Son,  painters,  all  in  Edinburgh,  . 

all  of  which  persons  before  excepted,  have  agreed,  by  spedal 
letter,  to  relieve  you,  the  said  James  Wyndbam  Willis,  of  your 
responsibility,  and  to  take  the  said  Thomas  Charles  Hoe,  as 
their  sole  debtor,  and  we  oblige  ourselves,  conjunctly  and  se- 
verally, and  our  aforesaids,  without  the  benefit  of  disctission, 
to  see  the  whole  of  said  obligations,  debts,  sums  of  money  and 
others,  duly  paid  and  discharged  within  twelve  months  from  this 
date ;  and  in  case  any  action  or  actions  shall  be  brought  against 
you,  the  said  James  Wyndbam  Willis,  or  your  foresaids,  as  a 
partner  of  the  said  concern,  for  a  co-partnery  debt,  claim,  or 
obligation,  or  othenvise.  We  farther  oblige  ourselves,  conjunct- 
ly and  severally,  and  our  foresaids,  to  free  and  relieve  you,  tbe 
said  James  Wyndbam  Willis,  and  them,  of  tbe  whole  conclu- 
sions of  said  action  or  actions,  and  likewise  of  tbe  wbole  rents 
of  the  subjects  connected  with  the  said  Rainbow  Coffee- House 
and  Tavern,  during  the  currency  of  the  lease,  from  time  to 
time,  as  they  shall  fall  due  :  And  further,  in  the  event  of  John 
Spence,  accountant  in  Edinburgh,  bringing  any  action  against 
you,  the  said  James  Wyndbam  Willis  and  your  foresaids,  for 
any  pretended  claim  incurred  to  him  by  the  late  William  Hamil- 
ton,  in  relation  to  tbe  Rainbow,  We  hereby  bind  and  oblige 
ourselves,  and  our  foresaids  to  free  and  relieve  you  of  such  ac- 
tion, and  of  all  the  consequences  thereof,  declaring  that  no- 
thing herein  contained  shall  he  held  to  imply  a  recognition  of 
said  claim  in  any  manner  of  way  whatever,  he  having  been  em- 
ployed solely  by  Mr  Hamilton  after  a  declared  difference  be- 
tween tbe  said  Thomas  Charles  Hoe  and  James  Wyndbam 
Willis  on  the  one  part,  and  the  said  William  Hamilton  on  the 
other,  and  neither  Mr  Willis  nor  Mr  Hoe  having  concurred  in 
that  employment.** 

Hoe  having  become  bankrupt,  was  seqnestrated, 
and  the  pursuer  was  daily  harrassed  by  the  creditors 
of  tbe  Rainbow  establishment,  and  by  Spence,  who 
instituted  an  action  against  him,  when  ho  raised  an 
action  of  relief  against  the  defenders,  concluding  that 
they  sbonld  implement  their  letter  of  guarantee,  and* 
free  and  relieve  the  pursuer  from  the  claims  of  the 
creditors,  by  paying  and  satisfying  the  same.  A  re- 
curd  having  been  made  up,  the  pursuer  pleaded— L 
The  defenders,  in  terms  of  the  letter  of  guarantee, 
are  boond,  conjunctly  and  severally,  without  benefit 
of  discussion,  tu  make  payment  of,  or  to  free  and  re* 
lieve  the  pursuer  of  the  whole  debts  and  claims  above 
specified,  and  of  the  whole  conseqnences  of  these 
claims,  and  that  whether  actions  have  been  already 


raised  foi*  the  recovery  of  tbe  co-partnery  debts,  or 
the  claims  merely  intimuted  to  the  pursuer  a^  a  co- 
partner.-«IL  I'he  statemonts  made  by  the  defenders 
relative  to  the  circumstances  under  wliich  they  were 
induced  to  become  parties  to  the  letter  of  guarantee* 
and  the  pleas  in  law  deduced  therefrom,  besides  be- 
ing wholly  unfounded  in  fact,  are  incompetent,  by 
Way  of  exception,  in  the  face  of  the  formal  and  nn* 
reduced  letter  of  guarantee  libelled  on,  whereby  the 
previous  communings  of  the  parties  were  reduced  into 
a  valid  and  obligatory  deed.  Answered — I.  The  pur- 
suer having  induced  the  defenders  to  subscribe  the 
letter  of  guarantee,  by  a  positive  pledge  and  assur- 
ance that  the  whole  company  creditors  bad  agreed  to 
discharge  him,  and  to  accept  of  Hoe  as  their  debtor, 
and  that  the  names  of  the  creditors,  as  consenting  to 
that  arrangement,  should  be  inserted  in  the  said  let- 
ter, is  bound  to  fulfil  that  pledge  and  assurance  to 
them,  and  cannot,  in  the  face  of  it,  maintain  the  pre- 
sent action. — II.  The  pursuer  having  acted  improper- 
ly and  fraudulently,  in  completing  and  making  use  of 
the  letter  of  guarantee,  without  inserting  the  names 
of  the  creditors,  as  above  mentioned,  is  barred  from 
insisting  in  any  claim  of  relief  under  it  against  the 
defenders. — III.  It  is  competent  to  prove  oy  parole 
evidence,  the  pledge  and  assurance  above  referred  to, 
and  the  whole  res  gesta  which  took  place  on  the  oc- 
casion when  it  was  given. — IV.  The  pursuer  having 
entered  appearance  in  the  action  at  the  instance  of 
Mr  Spence,  and  thereby  taken  the  risk  and  manage- 
ment of  that  action  upon  himself,  without  having  had 
the  said  process  duly  intimated  to  the  defenders,  and 
them  called  upon  to  sist  themselves  for  their  inte- 
rests, the  defenders  are  not  bound  now  to  enter  ap- 
pearance therein,  nor  are  liable  in  any  part  of  the  pur- 
suer's expenses,  both  bocause  they  dispute  the  cau- 
tionary obligation  foimded  on  in  this  action  in  toio^ 
and  because  the  pursuer  has  already  taken  the  risk  of 
the  action  upon  himself. — V.  The  pursuer  having 
failed  to  substantiate,  by  any  evidence  whatever,  that 
the  several  debts  concluded  for  in  the  summons  are 
truly  debts  of  ihe  Rainbow  concern,  the  conclusions 
of  relief,  with  reference  to  them,  are  incompetent  and 
unfounded.  Lord  Corehouse,  29th  June  1K31,  pro- 
nounced this  interlocutor  :-^ 

"  Decerns  against  the  defenders,  John  Ilowden,  and  John  Fisher 
Johnstone,  conform  to  tbe  conclusions  of  relief:  Finds  the 
said  defenders  liable  in  expenses,  and  remits  the  account  there- 
of, when  lodged,  to  the  Auditor,  to  tax  the  same,  and  to  re- 
port ** 

The  defenders  reclaimed.  Their  Lordships  were 
of  opinion  that  the  Lord  Ordinary's  interlocutor  left 
every  claim  open,  as  it  did  not  decern  for  any  specific 
sum.     The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse ^et.  W.  Bell. 

^^AU.  Buchanan. — lames  Small,  8.S.C.,  and  Howden  and 
Robertson,  W.S.,  Agents. — Sir  R.  Dundas,  Clerk. 

2^(i  December  1831. 
No.  130. — Scott  o.  Donaldsox. 

Process— Oath — Reporting  of — A  fwrit/  liaving  oUainrd  a  final 
Jutlg/neat  in  the  Inner  House ;  and  the  pursuer  having  thertrvpon 
presented  a  petition^  fw^.'/'^J?  fi>rieape  to  refer  ihe  case  to  Ihe  rfe- 
fender*s  oath, — the  Court  rrfusedf  in  respect  ofthefival  fut/gmeui; 
to  remit  to  the  f.ord  Ordinarjf  to  grant  the  commitsiou  for  taking 
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the  oathf  but  themselves  granied  the  commission,  and  alto  ordered 
the  case  to  be  re/wrled  lo  the  Inner  House. 

This  case  is  reported  antea.  Vol.  IV. pp.  I74>and200. 
There  had  been  a  final  judg-inent  in  the  Inner  House, 
when  R  petition  was  g^iven  in  by  the  pursuer,  craving 
a  reference  to  the  defender's  oath.  The  Court,  on  the 
motion  of  the  pursuer's  counsel,  remitted  to  the  Lord 
Ordinary  to  grant  commission  for  taking  the  de- 
fender's oath.  Before  the  interlocutor  was  signed,  a 
doubt  was  started  by  the  clerk  to  the  process,  bow  far 
it  was  competent  to  remit  to  the  Lord  Ordinary, 
seeing  the  judgment  of  the  Court  was  final. 

I,ord  President  was  of  opinion*  thnt  it  waA  irregular  to  remit, 
in  these  circumstances,  to  the  Lord  Ordinary. 

The  Court  therefore  granted  commission  to  take 
the  oath,  to  be  reported  to  themselves. 

First  Division.— ^c/.  James  Anderson. — Alt.  Ab. — John 
Livingstone,  W.S.,  Agent — Sir  R.  Dundas,  Clerk. 

23^  December  1831. 

No.  ISl.-^Mns  M.  Anstruther,  P<f/i7ionifr, ».  Sir  Winjdhak 

C.  Anstruther,   Respondent. 

Sequestration  —  Process —  Conopeteiicy — Title — Executry — 
The  nearest  of  kin  of  a  deceased  party  having  applied  for  seques- 
tration ofrents^  ^c.  on  the  gronnd  that  tite  heir  ofentnil  and  of 
/aitf,  had,  and  was  Interfering  with  the  executry — Held,  that  a 
petition  for  sequestration  at  her  instince  hmu  competent,  and 
granted  accordingli/,  though,  at  its  date,  there  was  no  depending 
process  to  which  it  was  contingent  or  incidental,  though,  there- 
after,  and  before  advising,  decree  datioe  had  been  obtained,  and 
a  summons  of  declarator  and  dijudication  in  implement  raised 
by  the  petitioner. 

The  petitioner's  brother  died  io  1818.  feudally  vest- 
ed in  the  entailed  estates  of  Anstruther  and  Carinii'-hnel 
— r^nd  his  posthumous  son,  the  late  Sir  John  Car- 
michael  Anstruther,  died  in  pupillarity  at  Eton, 
on  31st  October  1831.  The  petitioner  was  aunt, 
and   the    respondent    uncle,    of  the  deceased.     I'he 

f>etitioner  is  his  nearest  of  kin,  and  the  respondent 
lis  heir-at-law  and  of  entail.  During  the  minority 
of  Sir  John,  tlte  rents  of  the  estates  accumulated, 
aod  were,  from  time  to  time,  invested  by  his  tutors 
to  the  amount  of  £65,000,  in  heritable,  personal, 
aod  Government  securities.  The  respondent  sold 
his  reversionary  interest  in  the  entailed  estates  to 
Francis  Fortune,  and  granted  a  conveyance,  on  1 1  th 
July  1820,  to  the  purchaser,  in  which  he  was  infeft. 
The  tutors  of  Sir  John  purchased  up  nearly  the  whole 
of  Uiis  right,  with  the  personal  funds  of  the  minor,  in 
October  1821  ;  but  they  became  bound,  in  case  of  Sir 
John's  death  in  minority,  to  reconvey  said  right  to 
Sir  Windliani,  on  his  repaying  the  money  advanced 
in  purchasing  it.  After  Sir  John's  death,  Sir  Wind- 
liam  intimated  his  intention,  to  make  up  titles  to  car- 
ta.in  of  the  said  heritable  securities,  and  also  to  uplift 
the  rents.  Accordingly,  on  the  23d  November,  the 
petitioner  received  notice  that  the  respondent  and  his 
agent  had  collected  rents  for  the  last  half  of  crop 
1831,  to  the  amount  of  £3000.  The  petitioner  main- 
tained that  said  rents  were  executry,  and  presented, 
on  25th  November,  a  petition,  praying  the  Court 

'*  to  sequestrate  the  whole  funds  and  effects  belopging  to  the 
said  deceased  Sir  John  C.  Anstruther  at  the  time  of  his  death, 
arj^ing  from  savings  during  liis  pupillarity,  and  in  particular  the 


whole  property,  as  specially  detailed  in  the  foregoing  petition, 
with  all  interest  due  thereon,  with  the  exception  of  that  portion 
thereof  vested  in  Government  securities,  which  stand  in  the 
name  of  the  tutors — and  to  appoint  a  fit  person  to  be  judicial 
factor  thereon,  upon  his  finding  caution,  and  with  the  usual 
powers ;  and  in  respect  it  is  admitted  by  Sir  Windham  An. 
stnither,  that  he  has  no  claim  Mpon  one  half  of  said  fund,  to 
authorise  the  said  judicial  factor,  after  deducting  expenses,  to 
pay  over  said  half  to  the  petitioner ;  or  to  give  such  other  or 
further  orders  in  the  premises,  as  to  your  Lordships,  iii  the 
circumstances  of  the  case,  shall  seem  jusL" 

This  petition  was,  on  the  26th  November,  ordered 
to  be  answered.  On  the  8th  November,  the  peti- 
tioner had  applied  to  the  Commissaries  of  Fdin* 
burgh,  and,  on  the  2d  December,  was  decerned  -ex- 
ecutrix qua  next  of  kin  to  her  deceased  nephew, 
Sir  John  C.  Anstruther*  On  9th  December,  the 
respondent  executed  a  summons  of  multiplepoi  iding 
against  the  petitioner  and  her  husband,  in  the  name 
of  his  own  agent,  to  contest  the  right  to  the  redemp- 
tion money,  amounting  to  dC4767.  At  advising  the 
petition  and  answers,  on  lOth  December,  Sir  Wind- 
ham objected — That  such  an  application  was  incom- 
petent, in  respect  that  when  it  was  presented,  there 
was  no  oompetition  of  rights,  no  title  produced  by 
the  petitioner,  and  no  process  whatever  before  the 
Court,  which  could  be  the  foundation  of  such  a  se- 
questration. The  rights  of  the  parties  will  be  adjust- 
ed in  the  mnltiulepoinding.  Replied — The  multiple- 
poinding  has  oeen  brought  merely  to  confuse  tlie 
affairs  of  the  parties.  It  ought  never  to  have  been 
raised  after  the  petition  for  sequestration  was  pre- 
sented ;  besides,  it  is  a  process  now  in  Court,  and  is 
a  good  ground  for  the  sequestration.  Duplied — The 
respondent's  competent  multiplepoinding  Ctinnot  make 
the  petitioner's  ilUgrounded  petition  competent. 

I'he  Court  doubted  whether  it  was  competent  to 
look  at  the  letters  which  had  been  appended  to  the 
petition.  They  were  letters  written  for  the  purpose 
of  bringing  about  a  private  arrangement.  Dean  of 
Faculty — The  correspondence  threatens  interference, 
and  it  was  competent  to  apply  to  their  Lordships  for 
protection,  and  evidence  it  by  production  of  the 
threatening  letters^ 

Lord  Meadowbank  was  not  quite  clear,  in  the  present  case 
He  had  no  doubt  that  sequestration  was  competent,  eicher  in 
heritage  or  moveables,  where  there  was  a  depending  process. 
But  was  not  the  Court,  as  one  of  equity,  bound  to  interfere  when 
it  saw  a  subject  in  d«ngor?  Ht  jippl^e  as  to  the  competency. 
After  a  decree  dative  was  pronounced,  was  a  party  not  entitled 
to  apply  to  the  Court  for  protection,  in  the  same  way  as,  in  Eng- 
land, they  applied  to  the  M>rd  Chancellor? 

On  the  10th  December,  the  Court  ordered  minute 
and  answers  of  the  argument  maintained  by  the  parties, 
aod  on  the  14th,  the  petitioner  executed  against  the 
respondent  a  summons  of  declarator  and  adjudii*ation 
in  implement.  Tlie  petitioner  pleaded  in  her  minute 
-^I.  rhat  Sir  Windham  had  threatened  to  make  up 
titles  to  bonds  which  had  been  acquired  with  the  sav-> 
ings  of  the  rents  during  the  pupillarity  of  the  late 
Sir  John.-^II.  That  he  had  also  drawn  the  rents  of 
the  ('armichael  estate,  due  for  the  last  half  of  the 
year  1831  ;^^though  the  rents,  by  the  leases,  were 
payable  at  Whitsunday  and  Martinmas,  yet,  in  prac-* 
tice,  the  tutors  had,  liice  other  landlords,  accommo<» 
dated  the  tenanted  by  not  opliftinf  them  til)  tli^  orpp 
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wAji  separated  from  the  ground — ^therefore  Sir  Wind-> 
hatn  had  anticipated  the  rents,  as  the  Hrst  half  of  1831 
(which  was  execntry)  was  not  due  till  Martinmas  of 
that  year,  and  the  last  half  was  not  due  till  Whitsun- 
day 1832. — in.  The  respondent  was  not  entitled  to 
the  rents  until  he  paid  the  redemption  rooney»  amount- 
ing- to  £4760,  advanced  hy  Sir  John  Anstnither's 
tutors  for  Sir  Windham's  contingent  reversionary 
life  interest  in  the  entailed  estates. — IV.  Where  it  is 
a  matter  of  dispute  to  whom  funds  on  lands  belong, 
the  Court  is  entitled,  in  the  meantime,  to  seques- 
trate, to  prevent  the  estate  being  dilapidated,  or  the 
rents  or  fruits  being  connimpti. — V.  There  is  no  one 
in  titulo  at  present  to  collect  rents,  and  interest  in 
arrear  to  the  execntry,  and  therefore,  in  the  whole 
circumstances  of  the  case,  it  is  competent  fur  the 
Conrt  to  seq  uestrate.  A  ns wered — Sequestration  can- 
not proceed,  except  as  contingent  to  some  other  pro- 
cess. The  decree-dative,  and  summons  of  adjudication 
and  declarator  in  implement,  are  both  posterior  in 
date  to  the  petition  for  sequestration,  and  therefore 
it  cannot  be  benefited  thereby,  but  must  be  dealt  with 
as  at  the  date  of  its  presentation. — II.  The  rents  by 
the  leases,  which  must  be  the  rule,  are  payable  at 
Whitsunday  and  Martinmas  of  tlie  year  in  which  the 
crop  grofi-s. — III.  The  petitioners  had  no  right,  and 
no  ground,  to  found  their  sequestration  on  the  private 
correspondence  between  the  parties,  and  which  was 
entered  into  with  a  view  to  an  amicable  arrangement. 
— IV.  The  redemption  money  js  already  in  Court,  in 
a  ranltiplepeinding,  in  which  the  rights  of  the  parties 
will  be  tried  and  settled.  In  a  summary  applieatton, 
like  that  of  sequestration,  they  never  can  be  adjusted. 
— V*  The  argument  of  the  petitioner  proceeds  entire- 
ly on  a  fallacy.  It  is  grounded  on  the  assumption, 
that  sequestration  of  land  estates,  and  of  funds  which 
are  actually  or  constructivehr  moveable,  are  identieaL 
At  advising,  on  the  23d  December, 

I^rd  JusiicC'Clerlc  tboHglit  the  ease  ene  of  delicacy  and  im- 
portance. Had  it  stood  on  the  original  petition,  be  woald  have 
bad  great  difficulty  in  granting  it.  But  it  had  been  materially 
altered  by  supervenient  circumstaneefi,  in  evidence  before  tbera. 
So  far  aa  the  letters  between  the  {parties  were  confidential,  and 
relative  to  an  amicable  arrangement,  tbey  were  not  to  be  tamed 
against  the  party.  But  he  was  dear  the  Court  was  entitled  to 
look  to  tbe«e  for  the  facts.  On  the  10th  December  18dl,  the 
respondent  was  made  aware  that  the  petitioner  was  in  the  course 
of  confirming,  having  got  a  decree* dative  qua  next  of  kin  to 
Sir  John.  Pending  this  the  respondent  claimed  one-half  of  the 
exeeutry,  and  had  caused  part  of  it  to  be  uplifted  and  put  into 
the  hands  of  his  agent,  and  had  thereupon  raised  a  multiple- 
poinding,  and  called  the  petitioner  to  compete.  According  to 
the  custom  of  the  barony  of  Carmichad,  the  terms  of  payment 
of  rent  are  Martinmas  and  Whitminday ;  and  though  Sir  Wil- 
liam had  no  right,  in.  terms  of  this  custom,  to  the  first  half  •f 
the  year's  rent,  yet  he  disregards  it,  and  uplifts  the  rents  At  the 
usual  terms  specified  in  the  leases.  Here  is  a  competition  ori- 
ginated by  the  respondent  himself.  The  case  now  had  assumed 
a  difiTerent  aspect  from  what  it  had  at  the  time  the  petition  was 
presented.  Mrs  Anstruther  might  have  interdicted  the  respon- 
dent, hnd  she  known  he  was  going  to  draw  the  half  years'  rents. 
But  she  applies  to  the  Court  to  appoint  a  Deutral  third  party  to 
collect  the  whole  exeeutry,  for  the  benefit  of  all  concerned. 
Looking  to  the  substantial  justice  of  the  case,  he  thought  se- 
quertration  should  be  granted. 

Lord  Glen  lee  was  of  a  different  opinion.  There  was  no  in- 
stance of  sequestration  being  granted  as  an  original  independent 
j^irocess.     It  was  always  incidental  or  contingent  to  some  other 


process.  No  evidence  of  this  had  yet  been  shewn.  To  say 
that  it  was  an  independent  siii  generis  process  where  there  was 
no  competition,  was  a  contradiction  in  terras.  The  case  of  John- 
stone was  not  at  all  in  point.  It  had  been  said  that  the  peti- 
tioner had  now  a  title  dative.  But  even  had  she  been  confirm* 
ed,  he  did  not  think  the  present  application  would  have  been 
competent.  Would  she  be  entitled  to  say,  I  won't  be  troubled 
in  the  matter,  but  will  have  sequestration?  No;, the  multiple- 
poi.iding  appoints  consignation  of  the  fund  in  metlio,  and  seques- 
tration cannot  reach  it,  as  it  has  already  been  drawn  by  the  re- 
spondent. Did  sequestration  give  the  factor  a  title  to  take  the 
money  in  dispute?  No.  A  title  must  be  made  up  before  the 
debtors  in  the  heritable  bonds  would  be  bound  to  pay  a  single 
farthing,  either  of  principal  or  interest.  There  were  competent 
remedies,  by  which  the  parties'  could  arrange  their  claims.  By 
granting  the  prayer  of  the  petition,  the  Court  would  be  making 
sequestration  an  original  process.  He  thought  it  was  neither 
necessary  nor  competent,  in  the  circumstances  of  the  case,  to 
grant  sequestration. 

Lord  Cringleiie.  Has  the  Court  the  power  of  securing  the 
fundK  in  dispute,  and  thereby  doing  justice  to  both  parties?  He 
admitted,  that  in  general,  sequestration  was  an  incidental  pro^ 
cess.  Here  the  principle  in  bankrupt  cases  applied — for  nobody 
was  in  possession.  When  the  respondent  was  the  second  brother, 
he  sold  his  right  to  the  estates  to  Fortune,  a  rich  Englishman. 
It  was  purchased  bnck  again  with  part  of  the  exeeutry  fund. 
Under  the  arrangement  of  the  parties.  Sir  Windham  had  no 
right  to  uplift  the  rents,  till  he  paid  the  money  advanced  for  his 
reversionary  interest,  so  purchased  by  the  tutors  of  the  late  Sir 
John.  The  petitioner  says  she  has  .right  to  this  fund.  Neither 
party  is  in  possession— a  competition  arises,  and  the  lady  de- 
mands sequestration.  Her  title  is  the  decree-  dative,  and  the 
respondent's,  his  right  of  apparaney.  Though  there  were  no 
cases  exactly  in  point,  he  thought  the  same  principle  which  ruled 
bankrupt  cases  applied,  and  he  would  grant  sequestration. 

Lord  Meatlowhank  thought  at  first,  that  there  was  ground 
to  warrant  sequestration,  and  from  what  had  since  been  stated, 
he  was  confirmed  in  bis  opinion.  The  question  was  not,  whether 
it  was  expedient — but  had  the  Court  power  to  sequestrate  ?  In 
•ertain  cases,  where  a  fund  was  in  danger  of  perisliing,  it  was 
competent  for  the  Court  to  step  in  and  prevent  loss,  though 
there  might  be  other  remedies,  but  which  it  required  time  to 
follow  ouL  Anciently,  the  Privy  Council  of  Scotland  had 
this  power,  and  their  Lordships,  as  coming  in  their  room,  also 
possessed  it.  Hence  the  Court  of  Session  appointed  interim 
magistrates,  curators  and  factors  hco  tutori»^  &c.  In  these 
cases,  no  aetion  was  required,  but  only  an  incidental  petition.  In 
the  case  of  CJolebrook,  affirmed  in  the  House  of  liOrds,  the 
Court  took  both  the  persons  and  the  fortunes  of  two  young 
ladies  under  its  protection.  The  Court  has  sequestrated  with- 
out a  depending  process.  The  case  of  the  Duke  of  Roxburghe 
was  an  example  of  this.  The  Duke  died  on  the  25th  October. 
The  subsequent  day,  (lenerat  Ker  applif;d  for  possession  as  heir 
of  entaiL  Then  Sir  James  Innes  and  General  Ker  raised  re- 
ductions against  Mr  Bellebdeo  Ker,  who  was  infeft,  and  Duks 
William*s  tru-'itees.  On  the  1 1  tb  December  thereafter,  Innes 
presented  a  petition  for  seqtiestrution,  which,  after  a  contest,  was 
appointed  to  be  answered,  and  sequestration  granted  o  i  thi^  I7(h. 
The  sttmmpnses  were  not  then  executed,  and  |>osterior  to  that, 
brieves  were  taken  out  from  Chancery,  which  not  being  th» 
Court  of  Session,  m<uie  no  dependence.  At  the  end  of  De- 
cember, the  M'dcere  reported  the  brieves,  and  then  it  became  a 
depending  action.  The  usual  way  to  get  at  justice  in  a  C4se 
like  the  present,  was  by  a  petition.  This  was  the  mode  of  apply- 
ing for  the  interference  of  the  nohile  ojficinm  of  the  Court,  as 
a  summons  did  not  eome  into  the  Inner- House  till  after  9  con- 
siderable time.  In  the  JEtoxbuighe  case,  the  point  of  sequestra- 
tion was  extracted  separately,  and  carried  to  the  House  of  Lords. 
It  was  not  in  the  reduction,  nor  yet  was  it  the  competition  of 
brieves.  He  did  not  think  that  the  ease  of  Carleton  should  be 
passed  over ; — it  was  in  point.  He  thought  sequestration  in  the 
present  instance  competent,  and  sanctioned  by  the  practice  of 
the  Court. 

The  Court  pronounced  this  interlocutor : — 
*<  Sc'questruCe  the  whole  funds  and  ciTcOts   belonging  to  the  de- 
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ceased  Sir  John  Carmicbael  Anstruther,  Baronet,  at  the  time 
of  his  death,  arising  from  savings  during  his  piipillarity,  and  in 
particular  the  whole  property,  as  speciallj  detailed  in  the  fore- 
going petitfon,  with  all  interest  due  thereon,  with  exception  of 
that  portion  thereof  vested  in  Govemment  securities,  which 
stand  in  the  name  of  the  tutors ;  and  nominate  and  appoint 
Donald  Lindsay  to  be  judicial  factor  thereon,  with  the  usual 
powers-^be  always,  before  extract,  finding  caution  in  terms  of 
the  Act  of  Sederunt,  and  decern  ;  and  quoad  ultra,  refuse  the  de- 
sire of  the  petition.** 

Pedtioner^a  Authorities Bank.  I.  15.  sec.  \5,  Ersk.  II. 

12.  sec.  55-6.     Ersk.  III.  1.  sec.  90.     Duke  of  Roxbuiighe, 
Sir  .Fohn  Cathcart  of  Carleton,  11th  February  1829. 
Leiths  V.  Bryce. 

Respondent's  Authorities. — ^Bank.  h  Ersk.  vi  Mupra.  Pont* 
land,  QOth  May  1809.  Bul1er*s  Nisi  Prius,  p.  236.  Gregory, 
III.  Espinasse,  p.  lia  Graham,  I3th  Febriury  1745;  Mor. 
14,845.  Simpson's  Creditors,  18th  January  175a  Treariseon 
Chancery,  p.  135.  Blaekwoods,  24th  July  1781.  I^rd  and 
Lady  Hariey,  1712;  Foot  Note  to  VIL  S.  &  D.  p.  394. 

Second  Dmsion.— i/cf.  Dean  of  Faculty  (Hojie,)  Jameson, 
and  Bruce. — ytU.  Professor  Bell,  J.  A.  Munrav,  and  J.  Cu- 
ninghame.— Hunter,  Campbell  andCathcart,  W.S.,  and  Ker 
and  Dickson,  W.S.,  Agents Mr  Ferguson,  Clerk. 


JURY  CAUSE. 

13/A  December  1831. 

No.  Id?* — Mrs  M.  S.  Lundte  or  Comftok,  Punutr^  o. 
JoHK  Foreman  HouEf  Defsndtr. 

Process — Issue — Irrelevancy — Disj  uncti  ve —  Condescendence— 
A  party  having  averred  in  her  condescendence,  thai  a  defamatory 
teller  was  composedt  or  uTi//^n,  or  sent,  in  the  knowledge  of  its 
contenlSf  or  was  both  composed,  written,  and  sent  by  the  de- 
finder ;  and  the  Issue  Clrrks  having  refused  to  gloe  an  issue  there- 
on, in  respect  of  irreletiaacy  nnd  rat[uene$S'^Heldt  that  it  teas 
tujiciently  relevant  and  specific  to  afford  an  tune. 

The  pursuer  is  the  wife  of  the  Reverend  \\  i]]iani 
Compton,  vicar  of  Carham,  in  the  county  of  Nor- 
thumberland. A  bout  the  8th  December  1 830,  the  pur- 
suer, whilst  residinfi^  witli  her  brother,  the  reverend 
William  Stow  Lundie,  at  Spittal  House,  in  Berwick, 
received  an  anonymous  letter,  containing  false,  calum- 
nious, and  defamatory  statements.  The  pursuer's 
re<*revised  condescendence  contained  this  article  t 

"  y.  This  letter  was  composed,  or  n'as  written,  or  was  sent  in 
the  knowledge  of  its  contents,  or  was  both  composed,  written, 
and  sent  by  the  defender.'* 

Upon  this  article,  the  pursuer  desired  that  an  issue 
should  be  framed, — when  the  issue  clerks  objected, 
that  no  proper  issues  could  be  prepared  from  the 
condescendence.  Lord  Newton  accordingly  pro- 
nounced this  interlocutor  and  note  :— 

'<  The  I^rd  Ordinary  (6th  December  1831,)  having  consi- 
dered  the  summons  and  revised  condescendence  for  the  pursuer, 
on  which  the  issue  clerks  have  reported  that  no  proper  issues 
C4n  be  prepared,  and  having  heard  counsel  for  the  parties,  ap- 
points the  pursuer  to  print  and  box  the  above  papers  to  the  Lords 
of  the  First  Division  of  the  Court  within  eight  days  from  this 
date,  and  makes  avizandum  therewith  to  the  said  Lords. — Note, 
—The  question  which  the  Lord  Ordinary  has  thought  proper 
to  bring  before  the  Court,  depends  on  the  terms  of  the  5th  arti- 
cle of  the  re-revised  condescendence.  The  clerks  state,  Uiat 
independently  of  the  objection  of  irrelevanry,  to  which  the  two 
first  averments,  as  made  separately  and  disjunctively,  seem  lia- 
ble, the  others  are  in  such  vague  and  general  terms  as  to  afforxl 
no  reasonable  opportunity  to  the  defender  to  meet  them  by  a 


contrary  proof.  They  i^rtber  state,  thst  since  the  introduction 
of  Jury  trial  in  civil  cases  in  Scotland,  no  issue  has  been  sr>nt  to 
a  Jury,  where  the  averments  were  not  much  more  specific  than 
in  the  present  case." 

Dean  of  Faculty,  Hop^t  maintained,  That  a  similar 
case  had  not  occurred  since  the  institution  of  the 
Jury  Court  in  Scotland.  The  averment  was  too 
general  and  too  vague,— -it  most  be  specific  and  not  dis- 
junctive. Even  in  England,  fi^here  nothing  bat  the 
general  Issue  is  required,  a  disjunctive  averment  will 
not  do.  For  if  such  a  practice  were  allowed,  a  party 
might  be  surprised, — he  might  have  to  meet  a  variety 
of  cases, — ^he  eould  not  know  for  il'iiat  to  prepare  him- 
self. The  principle  on  which  an  issue  proceeds,  is  to 
extract  something  definite — ^but  an  alternative  one  is 
a  thing  unheard  of* 

SoUcSior^Geueraif  Coclcturn^  would  put  out  of  view 
the  issue  which  the  parsiler  was  to  get ;  for  the  issue 
clerks  had  as  yet  refused  to  give  Her  any.  Nor  would 
he  pav  any  regfsrd  to  the  law  of  Elngland.  The  thing 
here  just  consists  of  one  fact,  and  what  the  better 
would  the.  defender  be  by  having  the  averment  split 
into  three  issues  ?  Tlie  objection  that  the  averment 
is  too  vague,  is  made  merely  for  the  purpose  of  get- 
ting at  our  evidence.  But  the  question  simply  is, 
can  an  issue  be  framed  out  of  the  5th  article  of  the  pur« 
suer's  condescendence  ? 

Lord  President  thought  the  Lord  Ordinary  and  the  issue  clerics 
were  wrong,  in  saying  that  an  issue  could  not  be  framed  on  the 
5th  article  of  the  condescendence.  Where  is  the  necessity  of 
framing  one  issue?  Cannot  the  pursuer  have  three?  But  then 
the  Judge  would  say,  this  tirst  one  is  not  relevant.  The  com- 
position may  be  nothing,  for  the  letter  may  have  been  locked 
up,  and  never  intended  to  be  published,  and  may  have  been 
stolen  from  the  composer.  Nor  is  the  writing  any  thing  by  it- 
self; for  the  writer  may,  instead  of  sending  it,  have  instantly 
thrown  it  into  the  fife.  He  was  of  opinion,  that  the  issue 
should  embrace  the  whole  three  points.  If  a  party  sent  a  libel, 
lous  letter,  knowing  its  contents,  it  was  actionable.  He  saw  no 
difficulty  in  the  case.  If  there  can  be  shewn  that  any  surprise 
has  been  practised,  the  party  has  his  remedy  by  a  new  trial. 

Lord  Gillies  was  of  the  same  opinion  with  his  Lordship.  A 
party  was  bound  in  his  condescendence  to  state  every  thing  to 
prevent  surprise.  Bdt  for  his  part,  be  could  not  see  the  diffi- 
culty which  the  issue  clerks  had  in  giving  an  issue  on  that  arti- 
cle of  the  condeseendence.  He  had  read  the  eondescendencev 
and  be  thought  that  all  the  articles  of  it  were  sufficiently  spe. 
cific.  He  was  sure  that  condesoendences  much  less  specific 
had  gone  to  trial. 

Lord  Dalgray  concurred. 

The  Solicitor- General  then  consented  to  alter  the  averment  in 
this  way: — **  V.  This  letter  Was  composed  and  tem,  or  .was 
written  and  seni,  or  was  sent*  in  the  knowledge  of  its  contents, 
or  Was  both  composed,  Mrritten,  and  sent  by  the  defender.*' 

The  Court  then  found  the  condescendence  relevant, 
and  remitted  it,  as  amended,  to  the  issue  clerks,  to  pre- 
pare an  issue. 

Pursuer's  Authorities.— M'Donald ;  House  of  Liords,  Scot- 
tish Jurist,  Vol  IV.  p.  85b  Wilson ;  i^cottish  Jurist.  Vol. 
IV.  p.  175. 

Defenders  Authorities.— Starkie  on  Libel,  L  p.  d6L 

Jury  Cause — First  Divisioa — Lord  Ordinary,  Newton. — Jei. 
Solicitor- General  (Cockburn,)  &  F.  Robertson. — Alt,  Dean  of 
Faculty  (Hope,)  &  Milne — Joseph  Grant,  W.S.,  &  John  For- 
man,  W.  S.,  Agents.— Jury  Clerk. 
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23J  December  1831. 

No.  IdSL — Robert  Pool,  Suspender,  v.  CoLLEcroa  of  Taxes 
8e  Magistrates  of  Annan,  Retpondentt. 

Jiiiisdictioii— -Act  of  Grac^— Aliment— Qu^ifiofM  raited,  though 
not  decide,  but  opiniont  expressed  by  n  nuyoritjf  of  the  Judges—^ 
/.  That  l\e  Court  of  Session  has  no  jurisdiclion  in  regard  to  the 
Justice  or  amount  of  a  duty  or  tax  for  which  a  party  has  l*een  in^ 
earcermlediHmn  Escheq9terprocess.~^II.  Nor  to  Judge  of  the  right 
^  the  party  so  imprisoned,  to  aliment  during  his  incarceration — 
nor  of  the  mode  competent  to  him  fir  aficting  his  liberation,'-^!!!. 
Does  the  Act  of  Grace  apply  to  parties  incarcerated  for  duties 
due  to  the  Qro»n  T 

In  terms  of  the  statute,  5S  Geo.  III.  c.  93  and  95, 
the  saspender,  ander  a  warrant  from  the  Commission- 
era  of  8apply  for  Dumfries,  was  incarcerated  in  the 
jail  of  Annan,  at  the  instance  of  the  Collector  of 
Taxes,  for  non-payment  of  £3,  IS.  6.  of  ffame  license* 
duty.  He  applied  to  the  Crown  for  aliment,  which 
was  refused,  on  the  ground  that  the  hurgh  was  liable. 
Having  then  made  application  to  the  Magistrates, 
they  refused — contending  thai  the  Crown  was  bound 
to  aliment  him.  The  suspender  then  presented  a  bill 
of  suspension  and  liberation,  which  was  answered  by 
the  respondents — the  collector,  inter  alia,  pleading, 
that  the  Couit  of  Session  had  no  jurisdiction  in  the 
matter,  i'he  Lord  Ordinary  renotted  the  cause  on 
cases,  "  both  o.i  the  question  of  jurisdiclion  and  on 
the  mcriu."  His  Lordship,  in  the  mea.!li>ne,  ordain- 
ed the  iVIngistrr.tes  to  alintent  the  suspeiidor  at  the 
rate  of  lOd.  per  day,  reserving  all  ques»iioiis  of  relief. 
The  First  Division  ordered  the  o^iinions  of  all  the 
Judges  to  be  taken,  and  the  Lord  President  prepai'ed 
the  following  statement  and  query : — 

"  The  suspender  Pool,  was  incarcernted  in  the  tolbooth  of  An- 
nan, in  virtue  of  dib'ffence  raised  against  him  on  a  Grown  pro- 
cess by  Benjamin  Irvmg,  collector  of  the  Crown  taxes  for  the 
burgh  of  Annan,  for  non-payment  of  jCS,  IS.  6.,  the  tax  due 
for  a  game  license.  Pool  applied  to  the  Magistrates  under  the 
Act  1696,  c.  82,  commonly  called  the  Act  of  Grace.  His  ap- 
plication having  been  duly  intimated  to  the  collector  in  terms  of 
the  said  statute,  he  refused  to  lodge  any  aliment  for  Pool,  al- 
leging that  the  Crown  is  not  obliged  to  aliment  persons  im  - 
prisoned  for  non-payment  of  taxes.  The  opinion  of  the  Judges 
is  required,  Whether,  in  consequence  of  the  refusal  of  the  collec- 
tor, on  the  part  of  the  Cro\m,  to  aliment  the  prisoner  Pool,  the 
Magistrates  are  bound,  under  the  above  act,  to  liberate  him  ?-« 
A^  B.  The  Judges  will  observe  from  the  cases,  that  the  appli- 
cation to  the  Magistrates  was  not  in  terms  of  the  Act  of  Grace, 
and  the  First  Division  were  going  to  refuse  Pool's  suspension 
and  liberation  on  that  ground,  leaving  him  to  apply  de  novo,  in 
proper  form.  But  the  Solicitor*  General  interposed,  and  very 
properly  stated,  that  this  proceeding  could  only  occasion  delay 
and  expense,  and  therefore  he  consented  that  the  case  should  hie 
determined,  on  the  footing  that  there  had  been  a  regular  appli- 
cation under  the  Act  of  Grace,  and  proceeding  therein,  as  above 
supposed.*' 

The  following  opinion  was  given  by  Lords  Justice- 
Clerk,  Glenlee,  Cringletie,  Madceniie,  Medwyn,  Mew- 
ton  and  Follerton : — 

**  We  have  considered  the  bill  of  suspension  for  Robert  Pool, 
and  the  cases  for  Benjamin  Irving,  the  collector  of  taxes,  and 
the  Magistrates  of  Annan,  respondents,  with  the  question  sub- 
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mitted  to  us  by  the  Judges  of  the  First  Division  ;  and  presum- 
ing that  the  question  as  to  the  jurisdiction  of  this  Court,  as 
well  as  that  with  regard  to  the  application  of  the  Act  of  Grace 
to  the  situation  of  the  suspender,  are  fully  before  us,  we  are  of 
opinion  : — Ut,  That  as  the  suspender  in  this  cose  was  incarcer- 
ated under  regular  Exchequer  process  for  non-payment  of  a  duty 
or  tax  due  to  the  Crown,  the  Court  of  Session  possesses  no 
jurisdiction  in  regard  to  any  question  touching  either  the  justice 
or  amount  of  sucb  duty  or  tax,  the  right  of  the  party  incarcer- 
ated to  aliment  during  his  confinement,  or  the  mode  that  may 
be  competent  to  him  for  effecting  his  liberation.     I'his  point 
was  deliberately  considered  and  determined  on  the  17th  Febru- 
ary 1824,  in  the  case  of  Uoy  v.  Young  and  Wilson,  which  was 
identical  with  the  present,  and  where  the  decision  of  the  Ma- 
gistrates of  Irvine,  refusing  to  award  an  aliment,  or  to  liberate 
under  the  Act  of  Grace,  had  been  regulurly  brought  under  re- 
view by  a  bill  of  advocation,  and  we  have  seen  no  reason  to 
doubt  of  that  decision. — 2^/(y,    Although  the  suspender  Pool 
may  be  said  to  have  been  incarcerated  for  a  civil  cause,  or  debt, 
in  contradistinction  to  a  criminal  one,  it  has  not  been  made  out 
to  our  satisfaction,  thut  the  Act  of  Grace  is  applicable  to  per- 
sons incarcerated  for  duties  or  debts  due  to  the  Crown,  and  we 
have  seen  no  case  in  which  its  enactments  have  been  found  to 
attach  to  them.     The  process  for  attaching  the  property  as  well 
as  the  persons  of  Crown  debtors,  issues  either  directly  from 
the  Court  of  Exchequer,  or  is  provided  by  special  statutes,  and 
is  altogether  distinct  from  oixliuary  civil  process,  or  captions 
issued  for  proper  civil  debts  due  to  individuals.     We  are  not 
satisfied,  therefore,  that  Crown  debtors  can  be  held  as  compre- 
hended under  the  terms  of  the  Act  of  Gi'ace,  which  contain  no 
words  whatever  that  include  the  interests,  either  of  the  Crown 
or  the  officers  of  its  revenue ;  and  we  cannot  but  think,  that  if 


the  provisions  of  that  Act  had  ever  been  understood  to  apply 
to  Crown  debtors,  they  must  have  been  resorted  to  long  before 
the  recent  attempt  in  the  case  of  Roy.  The  late  statute  pro- 
viding aliment  for  persons  imprisoned  for  debts  due  under  the 
laws  of  the  Customs  or  Excise,  though  unfortunately  omitting 
other  descriptions  of  debtors  of  the  Urown,  appears  to  afford, 
as  was  noticed  by  Lord  Pitmilly  in  the  case  of  Hoy,  a  strong 
corroboration  of  the  view  of  the  Act  of  Grace,  which  we  have 
now  taken.  We  roust,  however,  add,  that  as  we  conceive  that 
the  Court  of  Session  has  no  jurisdiction  whatever  in  regard  to 
the  suspender's  application  for  liberation  from  his  confinement, 
under  the  process  of  the  Court  of  Exchequer,  we  are  of  opinion 
that  his  bill  of  suspension  ought  to  be  refused  upon  that  ground 
alone,  it  being  always  open  to  him  to  apply  lo  the  Court  of  Ex- 
chequer for  every  redress  that  the  law  can  afford." 

To  this  opinion,  Lords  Meadowbank  and  Corehouse 
added  this  note : 

«  We  concur  in  the  above  opinion  that  the  Court  of  Session 
has  no  jurisdiction  in  this  question,  and  therefore  consider  it 
unnecessary  to  give  an  opinion  on  the  merits." 

Lord  Moncreiff  delirered  this  opinion  : 

"  I  understand  that  the  opinions  of  the  Judges  are  required 
on  the  hiw  of  this  case,  on  the  supposition  that  the  complainer. 
Pool,  had  presented  a  petition  to  the  {Magistrates  of  Annan,  ac- 
cording to  the  established  form,  founding  on  the  Statute  169ti| 
c.  92,  and  demanding  an  order  on  Mr  Irving,  as  the  incarcera- 
ting creditor,  to  lodge  aliment,  and  failing  his  doing  so  within 
ten  days,  demanding  his  liberation ;  and  that,  on  the  pmyer  of 
his  petition  being  refused,  or  on  liberation  being,  after  due 
notice  to  the  creditor,  refused  by  the  Magistrates,  he  had  applied 
to  this  Court  by  bill  of  advocation,  or  by  bill  of  suspension  and 
liberation.  The  question,  in  the  terms  in  which  it  is  stated, 
seems  to  relate  simply  to  the  competency  of  an  application  by 
the  prisoner,  to  the  Magistrates  of  Annan,  for  aliment  under 
the  Act  of  Grace,  and  the  effect  of  the  refusal  of  the  collector 
of  taxes  to  give  the  aliment,  to  render  it  imperative  on  the  Ma- 
gistrates to  liberate  the  prisoner.  The  law  is  clear,  that,  in  any 
other  case  of  civil  debt,  the  prisoner,  on  making  such  an  appK- 
cation,  and  taking  the  oath  required,  would,  if  no  oppoMtion 
were  made  on  relevant  grounds,  have  been  entitled  to  the  usual 
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order,  and,  on  the  fulure  of  tlie  creditor  to  lodge  aliment  in  due 
time,  must  have  hcen  liberated.     The  peculianty  here  is,  that 
the  debt,  for  which  the  coraplainer  stands  imprisoned,  is  a  debt 
to  the  Crown,  for  taxes  payable  to  the  collector,  and  the  dili- 
gence may  be  considered  as  substantially  a  process  issuing  from 
jBxchequer.     It  is  not  strictly  so  ;  but  I  think  that  it  may  be  so 
taken.     This  state  of  the  case  appears  to  raise  two  questions  ; 
]</,  Whether  this  Couft  has  jurisdiction  to  determine  the  ques- 
tion, Whether,  in  the  circumstances  assumed,  the  Magistrates 
yrere  bound  to  ^rant  the  liberation  or  not  ?  and  2d,  Whether,  if 
the  Court  has  jurisdiction,  a  prisoner  incarcerated  for  such  a 
debt  is  entitled  to  the  benefit  of  the  Act  of  Grace?    It 
appears  to  me,   that  these  two  questions  are  inseparably  in- 
volved in  one  another.     1  think,  that,  if  the  Act  of  Grace  ap- 
plies to  the  case  at  all,  it  must  follow,  that  it  can  only  oe 
enforced  by  an  application  to  the  Magistrates  of  Annan,  in  the 
first  instance,  and  that  this  Court,  and  no  other,  has  power 
to  review  the  proceedings  of  the  Magistrates  in  regard  to  it.     I 
am  aware,  that  an  idea  has  been  entertained,  that  the  Act  of 
Grace  may  be  held  to  apply  to  the  case,  and  even  that  the  ap- 
plication to  the  Magistrates  might  be  competent,  and  yet  that 
the  power  of  review  must  belong  to  the  Uourt  of  Exchequer. 
Qr,  perhaps,  it  should  rather  be  stated  thus :  that,  in  considering 
the  question,  whether  this  Court  has  jurisdiction  or  not,  the 
question,  whether  the  Act  of  Grace  applies  or  not,  and  how  it 
is  to  be  extricated  if  it  does  apply,  should  be  entirely  waived.     I 
shall  state  the  reasons  why  I  am  unable  to  concur  in  this  view  of 
the  subject,  as  they  appear  to  me  to  be  fundamental  in  the  ques- 
tion at  issue.     Wherever  a  question  arises,  whether  jurisdiction 
in  a  particular  matter  belongs  to  one  Supreme  Court,  or  exclu- 
sively to  another,  that  question  of  jurisdictimi  must  be  decided 
by  the  Court  who  are  called  upon  to  judge  of  the  matter  in  con- 
troversy; and  it  appears  to  me  to  be  no  argument  against  this  to 
say,  that  if  the  same  question  were  presented  to  the  other  Court, 
It  is  possible  that  they  might  pronoimce  an  opposite  judgment 
The  plain  necessity  of  the  case  requires,  that  the  Court  shall 
say,  whether,  in  their  opinion,  they  have  jurisdiction  or  not ;  and 
the  presumption  is,  that  all  Courts  will  have  the  same  opinioni 
But,  before  any  Court  can  judge  of  a  question  of  jurisdiction  in 
a  special  case,  they  must  take  some  view  of  what  the  special 
case  is,  and  of  the  grounds  on  which  it  stands  under  the  laws 
and  statutes  of  the  realm.     They  may  see  very  clearly,  that, 
tinder  a  particular  Statute,  another  Court  has  an  excltisive  juris- 
diction in  a  certain  general  Class  of  matters  and  causes.     But  the 
question,  whether  the  special  matter  in  controversy  la  within 
that  exclusive  class,  must  depend  on  a  careful  consideration  of 
the  nature  of  it ;  and  if  the  demand  made  rests  upon  another 
Statute  of  more  general  operation,  and  in  full  force,  and  the 
Court  see  clearly  that  their  jurisdiction  (undoubted  in  all  other 
cases  relating  to  it,)  can  only  be  excluded  by  holding  that  Statute 
to  be  totally  inoperative  in  the  particular  case,  it  must  be  their 
duty  to  inquire,  according  to  their  own  lights,  whether  it  is  so 
ineffectual,  either  under  general  rules  of  Taw,  or  by  the  force  of 
the  Statute  on  which  the  jurisdiction  is  founded.     To  assume, 
therefore,  in  the  present  case,  that  it  belongs  only  to  the  Court 
of  Exchequer  to  determine,  whether  the  Act  of  Grace  applies 
to  the  Crown  debt  or  not,  appears  to  me,  with  all  deference^  to 
be  an  assumption  of  the  point  of  jurisdiction  itself,  without  ex- 
tricating the  legal  grounds  on  which  it  must  depend.     At  the 
same  time,  it  must  be  observed,  that  any  question  as  to  the 
effect  of  the  Act  1696,  which  is  a  general  Statute,  and  was  in 
full  force  before  the  Act  for  establishing  the  Court  of  Excbe- 
quer,  must  be  a  question  much  more  peculiarly  fitted  for  the  de- 
termination of  the  Court  of  Session,  than  for  that  of  a  new  and 
pecuhar  Court,  whose  decisions  are  not  guided  by  the  rules  of 
the  municipal  law  of  Scotland.     It  therefore  appears  to  me, 
that,  in  order  to  come  to  a  sound  and  safe  conclusion  on  the 
question  of  jurisdiction,  it  is  necessary  to  begin  with  taking  a 
correct  view  of  the  effect  of  the  Act  1696,  independent  of  the 
Act  of  the  6th  Anne ;  and  then  to  inquire,  how  far  it  has  been 
impaired  or  limited  in  its  operation  by  that  Statute.     And  if  it 
shall  be  held  to  be  still  in  full  force,  and  to  reach  the  case  of 
Crown  debtors,  the  quetUton  of  jurisdiction  will  then  be  resolved 
by  considermg,  U,  Whether  the  application  to  the  Magistrates 
of  the  huTgh  is  competent  and  necessary?  and  2c/,   Whether,  if 


it  is,  the  power  of  review  belongs  to  the  Court  of  Session,  or  to 
the  Court  of  Exchequer?    My  opinion  on  the  whole  case  rests 
on  the  following  propositions] — l«r.   That  the  Act  1696  did, 
previous  to  the  Union,  apply  equally  to  the  debtors  of  the  Crown 
as  to  other  debtors.     The  terms  of  the  Act  are  quite  genenil« 
appl]ring  to  '  any  person,*  who  is  a  prisoner  for  *  any  civil  debt 
or  cause.'    It  contains  no  exception.     And  it  appears  to  me, 
that  the  terms  of  the  preamble^  far  from  proving  that,  previoua 
to  the  Act,  the  burden  of  maintaiidng  poor  prisonera  for  debt 
legally  attached  to  the  buigh,  do  rather  imply  the  reverse ;  though 
it  seems  naturally  to  presume,  that,  from  motives  of  bumanity, 
the    administrators    of  the  burgh  would  give  some   aliment, 
rather  than  allow  a  prisoner  to  starve.     But,  at  any  rate,  I  see 
no  ground  for  supposing,  that  after  the   Act  was   passed, 
the  Crown  debtors  stood  in  any  difierent  situation  from  other 
debtors;  and  no  autfaonty,  to  shew  that  they  bad  not   the 
benefit  of  the  Act,  has  been  produced :     ^d^  That  the  Statute, 
6th   Anne,  c.   26,   does,  neither  by  express  enactment,   nor 
by  the  necessary  import  and  effect  of  any  of  its  provisions, 
repeal  the  Act  1696  in  its  application  to  Crown  debtors,  or 
make  any  change  on  the  legal  operation   of  it  in   this  re- 
spect.    I  cannot  see  any  ground  in  law,  on  which  it  can  be 
maintained,  that  that  Statute  produced  the  effect  of  withdrawing 
the  Crown  debtors  from  the  operation  of  the  Act  1696.     It  did, 
no  doubt,  in  very  anxious  and  ample  terms,  vest  in  the  new 
Court  of  Exchequer  an  exclusive  jurisdiction  *  for  deciding  ques- 
tions concerning  the  revenue  of  Customs  and  Excise*  in   Scot- 
land, in  conformity  to  the  19th  article  of  the  Treaty  of  Union ; 
and  it  gave  a  similar  jurisdiction  with  regard  to  all  '  debts,  du- 
ties, and  profits*  of  every  kind  due  to  the  Crown.     But,  what- 
ever may  be  the  effect  of  these  provisions  of  the  Statute,  in  re- 
gard to  the  question  of  jurisdiction,  it  seems  to  me  impoasible 
to  maintain,  that,  if  the  Act  1696  did  previously  apply  to  the 
Crown  debtors,  the  force  of  it  was  in  any  respect  impaired  in 
this  respect  by  the  establishment  of  the  Court  of  Exchequer. 
Unless  It  could  be  shewn,  that  that  Act  1696  was  inconsistent 
with  the  Treaty  of  Union,  and  so  fell  under  the  provision  of 
the  25th  article,  (which  is  intpoaaible,)  it  clearly  subaiated  in  all 
its  strength,  as  a  part  of  the  established  law  of  Scotland :  drf. 
That  if  the  Act  1696  continued,  after  the  Act  of  Union  and 
the  Act  of  6th  Anne,  to  be  legally  applicable  to  the  Crown 
debtors,  it  can  only  receive  effect,  in  the  first  instance,  by  a 
complaint  or  petition  presented  to  the  Biagistrates  of  the  burgh, 
in  the  jail  of  whidi  the  debtor  is  imprisoned.     Thia  aeema  to 
me  to  follow  necessarily  from  the  nature  and  terms  of  the  Act 
1696.     The  Magistrates  of  the  burgh  are  the  proprietors  and 
custodiera  of  the  public  jaiL     The  objtet  was,  in  the  case  of 
poor  prisonera  who  had  no  means  of  subsistence,  to  throw  on 
the  crediton  incarceraton  the  burden  of  maintaining  them.  And 
the  provision  is,  that  *  it  shall  be  leisome  to  the  Magistrates  of 
the  buigh  where  the  prison  is,*  upon  a  complaint  by  the  priaooer, 
*  and  hu  making  faith  in  their  presence,*  to  intimate  the  petition 
to  the  creditor;  and  on  the  creditor  failing  to  provide  alimeut 
within  the  ten  days  limited,  or  to  consent  to  the  liberation,  <  it 
shall  be  leisome  to  the  said  Magistrates  to  set  the  said  poor  ia- 
digent  prisoner  at  liberty.*    These  provisions  are  so  peculiar, 
and  so  specifically  applied  to  the  Magistrates,  as  the  custodiers 
of  the  burgh  jail,  that  I  can  see  no  possibility  of  carrying  the 
Act  into  effect  in  any  other  way,  than  by  a  petition  to  the  Ma- 
gistrates.    I  cannot  imagine,  how  a  complaint  under  this  Sta- 
tute could  be  presented  to  the  Court  of  Exchequer,  or  what 
form  it  could  assume  to  have  even  the  appearance  of  competency. 
It  would  be  impossible  to  express  that  prayer  which  is  essential 
to  the  object;  via.  that,  if  security  for  aliment  be  not  found 
within  ten  davs,  the  Court  applied  to,  (which  should  be,  ex- 
pressly, the  Magistrates,  as  custodiera  of  thie  jail,)  should  set  the 
prisoner  at  libertv.     Neither  could  the  prisoner  pray  that  the 
Magistrates  should  set  him  at  liberty^  when  the  application  was 
not  made  to  them.     Further,  it  would  be  impoesible  to  take 
the  necessary  oath ;  for  the  oath  must  be  taken  in  presence  of 
the  Magistrates;  and  there  is  no  warrant  for  any  other  authority 
to  administer  it.   .  And  finally,  the  Court  of  Eaochequer  have  no 
power  to  order  the  Magistrates  to  set  the  prisoner  at  liberty. 
They  have  no  general  jurisdiction'Over  jails  in  Scotland,  or  over 
the  Slagistrates  of  burghs,  as  the  holden  thereof.     Neither  the 
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one  Statute,  nor  the  other,  gives  them  such  a  power;  and,  in  a 
ouestion  as  to  the  execution  of  a  special  statute  of  the  Scotch 
Parliament,  which  applies  indiscriminately  to  lUl  cases  of  debtors, 
I  cannot  think  that  it  could  be  executed  at  all,  otherwise  than 
according  to  the  precise  remedy  which  it  has  itself  provided.    I 
am  therefore  humbly  of  opinion,  that,  if  the  Act  m>plies,  it  was 
the  prisoner's  right  to  apply  to  the  Magistrates  of  Annan,  and 
that  he  could  not  competently  follow  any  other  course :   4th, 
That,  if  the  application  to  the  Magistrates  of  Annan  was  a 
competent  application  under  the  Act  of  Grace,  the  Court  of 
Sesaioa,  and  the  Court  of  Session  alone,  must  have  jurisdic- 
tion to  review  any  judgment  or  proceeding  adopted  bv  the  Ma- 
gistrates under  that  ^»plication.     The  proposition  which  raises 
the  difficulty  in  this  point  is,  that  the  debt  was  a  debt  due  to  the 
Crown,  and  that  the  Court  of  Exchequer  has  an  exclusive  juris- 
diction  with  regard  to  all  questions  rebtive  to  Crown  debts,  and 
also  wilth  legard  to  all  cbuma  made  against  the  Crown.    I  enter- 
tain doubt,  whether  the  terms  of  the  Act  are  such  aa  to  reach  all 
claims  of  every  sort  which  mqy  be  made  against  the  Crown,  or 
more  particularlv,  against  the  subordinate  officers  of  tbe  Crown. 
And  I  believe  tbat  many  examples  of  the  contrary  exist.     But, 
wuving  this  doubt,  I  am  very  humbly  of  opinion,  that  none  of 
tbe  prmsions  of  the  Statute  are  such  as  to  comprehend  this 
peculiar  case.     If  it  be  once  settled,  that  the  Act  1696  reaches 
the  eas^  and  that  the  application  may  or  must  be  made  to  the 
Magistrates  of  tbe  burgl^  1  think  it  inevitably  follows,  that  the 
O}ort  of  Exchequer  can  have  no  exclusive  jurisdiction  in  this 
matter ;  for,  if  they  had,  it  must  exclude  the  IVlagistrates  from  enter- 
taining such  a  petition,  and  render  any  judgment  pronounced  by 
them  upon  it  incompetent.     This  would  contradict  tbe  ]^revi-> 
ona  positions.     But  I  cannot  see,  how  the  admission  of  a  juris- 
diction in  the  Magistrates,  in  respect  of  the  special  terms  of  the 
statute,  can  be  reconciled  with  the  plea,  that,  in  consequence  of 
the  Act  6th' Anne,  no  Court  in  the  kingdom  can  take  cog- 
nizance of  any  question  relative  to  the  debts  or  revenues  of  the 
Crown,  or  specially  of  this  question   upon  the  Act  1696  as  be- 
ing of  tbat  deaeription.     The  plea  founded  on  the  6th  Anne 
must  be  good,  to  the  full  extent  of  excluding  all  interference  by 
any  Court;  or  otherwise  it  must  be  admitted,  that  there  is  a 
specialty  in  the  Act  1696,  which  takes  it  out  of  the  operation 
of  that  statute.     And  it  humbly  appears  to  roe,  that  there  is 
this  very  great  specialtv,  (if  it  may  be  so  called,)  that  the  ap- 
pUeation^nade  under  the  Act  1696  has  no  reference  to  the  na- 
ture or  constitution  of  tbe  debt,  or  to  the  vdUdity  of  the  process 
by  which  it  is  to  be  enforced,  but  arises  out  of  a  quality  at- 
tached by  the  statutory  law  of  the  land  to  diligence  upon  every 
debt,  whatever  may  be  its  nature,  and  whoever  mav  be  the  cre- 
ditor, from  which  the  Crown  has  no  exemption.  I  do  not  think, 
therefore,  that  it  can  be  correctly  stated,  that  this  question  has 
any  relation  to  matters  of  revenue,  or  is  one  of  the  things  con^ 
mitted  to  tbe  Court  of  Exchequer.   And  if  it  were  so,  1  should 
think  the  consequence  inevitable,  that  tbe  jurisdiction  of  the 
Magistrates  of  the  buigh  must  be  excluded,  which  in  my  opi- 
nion, would  render  the  Act  inoperative  in  a  case  to  which,  by  its 
terms,  it  does  apply,  and  as  to  which  it  has  never  been  repealed. 
But  I  bav«  &rtfaer  to  observe,  that,  if  the  Court  once  make  up 
their  nunds  to  tbe  pointy  that  an  application  to  the  Magistrates 
of  the  bnigh  is  competent,  there  can  be  no  review,  as  far  as  1 
can  see,  of  their  judgment,  except  by  the  Court  of  Session.  I 
suppose  it  to  admit  of  no  doubt,  that  in  general,  this  Court  has 
power  to  review  the  proceedings  of  Magistrates  of  burghs  in  ap- 
plieationa  on  the  Act  of  Grsce.     The  review,  ^erefbre^  must 
be  eooipetent  in  this  case,  unless  it  is  excluded  by  the  Court  of 
Exchequer.     But  there  is  no  form  of  process  that  I  am  ac- 
quainted with,  by  which  the   Court  of  Exchequer  could  review 
such  proceedings.     Neither  advocation,  nor  suspension,  nor  re- 
duction, nor  appeal,  is  provided  by  any  statute ;  and  I  am  not 
aware,  that  the  common  law  powers  ot  the  Court  of  Exchequer 
afford  any  process  which  could  be  effectual  to  the  poipose. 
Thev  have,  indeed,  abundance  of  jurisdiction  to  review  the  pro- 
ceedings of  Justices  of  the  Peace,  and  other  inferior  judges,  in 
cases  where  special  powers  "are  committed  to  such  Mag&trates 
by  the  revenue  statutes.  But  as  a  Scotch  lawyer,  1  can  discover 
nothing  in  the  Act  of  6th  Anne,  and  nothing  in  the  nature  of 
the  junsdiction  thereby  established,  which  confers  a  power  of 


reviewing  a  sentence  of  the  Magistrates  of  a  burgh,  pronounced 
in  tbe  exercise  of  their  ordinary  powers  as  Magistrates,  and. un- 
der the  express  provisions  of  a  general  Scottish  statute.  And, 
unless  there  be  such  a  mode  of  proceeding  laid  down,  either 
generally  or  particularly,  in  some  statute,  I  am  under  the  ne- 
cessity of  thinking,  that  there  is  no  form  of  process  by  which 
such  a  review  could  be  carried  into  effect.  It  will  be  observed, 
that  it  would  be  to  take  an  appeal  from  a  court  which  is  not  a 
court  of  revenue,  and  not  acting  as  a  court  of  revenue,  to  a 
court  which  is  solely  and  exclusively  a  court  of  revenue.  It 
would  be  to  make  the  Court  of  Exchequer  review  the  act  of  the 
Magistrates,  in  ordering  their  jailor  to  liberate  a  prisoner,  or 
their  sentence  refusing  to  make  that  order  when  they  ought  to 
do  it.  And,  supposing  that  such  a  case  were  in  any  form 
brought  into  Exchequer,  I  do  not  see  how  it  could  be  effectu- 
ally extricated  there.  If  the  Magistrates  had  refused  to  liberate, 
and  the  Court  thought  that  they  ought  to  have  done  so,  I  have 
doubt  as  to  the  power  of  that  Court  to  order  the  liberation. 
They  could,  indeed,  order  the  officers  of  the  Crown  to  consent 
to  the  prisoner's  liberation.  But  the  question  is,  whether  they 
could  make  a  legal  order  of  liberation  upon  the  Magistrates  of  a 
burgh.  Again,  if  the  Magistrates  had  liberated  tbe  prisoner, 
or  made  an  ordier  to  that  effect,  in  consequence  of  the  collector 
having  chosen  to  disr^^ard  the  intimation,  would  the  Court  of 
Exchequer  have  power  to  compel  them  to  receive  the  prisoner 
again  into  the  jail  ?  Possibly,  ways  might  be  found  of  extri- 
cating these  last  difficulties.  But  the  main  difficulty  would  re- 
main, that  there  is  no  statute,  and  no  law  yet  pointed  out,  which 
provides  a  mode  of  review  in  such  a  case.  As  I  am  sensible  tliat 
this  opinion  difien  from  the  view  taken  of  this  question  by  the 
Second  Division  of  the  Court,  in  the  case  of  Hoy  o.  Young 
and  Wilson,  February  17,  18124;  and  that  it  is  a£io  different 
from  the  opinion  still  entertained  by  many  or  most  of  the  con- 
sulted Judges ;  I  have  thought  it  necessary  to  state  fully  the 
grounds  on  which  I  am  compelled  to  hesitate  in  concurring  with 
Siem  ;  and  I  mean  to  express  those  doubts  with  all  possible  re- 
spect and  deference*  In  answer  to  the  question  as  stated,  I 
am  of  opinion,  that,  in  consequence  of  the  refusal  of  tbe  collec- 
tor, on  the  part  of  tbe  Crown,  to  aliment  the  prisoner.  Pool, 
the  Magistrates  of  Annan  are  bound,  under  the  Act  1696,  to 
liberate  him  from  jaiL" 

At  advising,  Lords  President,  Balg^y  and  GilFies 
concnrred  generally  in  the  opinion  delivered  by  Lord 
Moncreitf.  Lord  Craigie  dissented — bnt  the  Court, 
on  1 7th  December,  in  respect  that  the  suspender  was 
not  then  in  jail,  found  it  unnecessary  to  decide  the 
case. 

Suspender's  Authorities.— Sut.  1696,  c.  32.  6  Geo.  IV.  c. 
62. 

Authorities  for  the  l^Iagistratea.— 1487,  c.  101 ;  1597,  c.  277. 
53  Geo.  III.  c.  21 ;  1579,  c.  74.  6  Geo.  IV.  c.  62.  Ramsay 
V.  Magistrates  of  Dundee,  1st  March  1825 ;  F.  C  1617,  c.  ^ 
sec.  16. 

Authorities  for  Collector  of  Taxes. — Act  of  Union,  Art  19, 
6th  Anne.  Duke  of  Queensberry  and  iiord  Hopetoun  v, 
Officere  of  State,  15th  December  1807;  Mor.  voce  Jurisdiction, 
App.  No.  19.  Warrenderv.  M*Kensie,  19th  June  1810;  F.  C. 
Ersk.  I.  9.  sec  81.  Receiver- General  of  Customs  v.  Foggo, 
12th  July  1734;  Mor.  7589.  Mitchell  o.  Commissionere  of 
Excise,  ^th  January  1748;  Mor.  7590.  Hamsay  v.  Adderton, 
17th  July  1747;  Mor.  7590.  Shaw  v.  Grosset,  5th  January 
1750;  Eflch.  voce  Jurisdiction,  No.  51,  Thomson  r.  Martin, 
19th  December  1752;  Elch.  ditto,  No.  59.  Martin  v.  Watt, 
1766 ;  Brown*s  Supp.  V.  p.  495,  and  Hailes,  186.  Magistrates 
of  Dundee  v.  Officers  of  State,  1st  March  1825;  F.  C.  Roy 
o.  Young  and  Wilson,  17th  February  1824.  1597,  c.  82.  Mac- 
kenzie's Observations  on  said  Statute,  p.  802.  Glasswal  v. 
Dmrham,  28th  December  1710;  Mor.  7461.  Bell's  Com.  II. 
554.  Black.  L  p.  261.  Lesley  a.  Stuart,  6th  February  1783; 
Hailes,  p.  916.  Clark  v.  Johnstone,  7th  December  1787; 
Mor.  11,81& 

Firet  Division Act.  G.  G.  BelL— ^/<.   Solicitor- General 

(Cockbum),  G.  NapierandGreenshields.— Thomas  Johnstone, 
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S.S.C.,  William  Fraser,  W.S.,  and  William  Martin,  S.S.C., 
Agents — Bill  Chamber  and  Sir  R.  Dundas,  Clerks. 


2Sfi  December  iSOi. 

No.  134. — Thomas  Morton.  PetUiimei',  v.  The  Lord  Re- 
gister AND  Director  of  Chancery  and  their  Defuteq, 
Respotui'  4it», 

Records-— Chancery — Patent — Specification— 7*>0  Courf  refuted 
to  grant  wnrrant  to  a  jmlen^ee  to  gel  vp  hit  original  tpecifica^ 
thnfrofn  Chancery  to  present  in  evidence,  to  obtain  a  reneiocd 
of  his  patent. 

The  petitioner  is  the  inventor  of  a  machine  or  ap* 
paratus,  called  the  Patent  Slip^  for  hauling  vesselg  out 
of  the  water  on  dry  land,  for  repairs  and  other  pur- 
poses, and  for  which  invention  he  holds  letters  pa* 
tent,  fl^ranted  by  his  late  JVlajesty,  King  George  the 
Fonrth,  for  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Scotland.  A  specification 
of  the  letters  paten t^  under  the  hand  of  the  pe<p 
titioner,  dated  17th  December  (S13,  was  enrolled  in 
Chancery  on  the  18th  Oecember  1818.  The  peti* 
tioner  made  the  present  application  to  the  Court,  and 
stated  that  he  bad  presented  a  petition  for  leave  to 
bring  a  bill  into  Parliament  for  an  extension  of  the 
period  for  which  the  said  letters  patent  were  gi*anted, 
and  that  it  was  necessary  to  produce  in  evidence  in 
Parliament  the  original  specification,  enrolled  in  Chan* 
eery.  After  intimation  to  the  Lord  Register  and  the 
Director  in  Chancery,  the  petitioner  prayed  their 
Lordships  to  grant  warraia  on  the  Lord  Clerk  Re-r 
gister,  the  Director  of  Chancery,  or  the  Keeper  of 
the  Records  of  Chancery,  and  his  Deputies,  io  deliver 
up  the  aforesaid  original  specification,  on  granting  a 
receipt  and  obligation  for  re-delivery  of  the  same  with- 
in such  time  as  their  Lordships  miglit  appoint.  The 
petition  was  ppposed  by  the  Deputy  Lord  Clerk  Re- 
gister, and  by  the  Director  in  Chancery;  and  the 
Court,  on  l7lh  December  1831,  pronounced  this  in-* 
terlocutor : — 

f*  The  Lords  having  resumed  consideration  of  this  petition, 
and  heard  parties  tit  the  Bar,  In  respect  of  the  danger  attend- 
ing th.e  removal  of  the  originul  documents  called  for,  beyond  the 
jurisdiction  of  this  Court,  and  that  extracts  of  oil  deeds  and 
warrants  recorded  in  the  Courts  ol'  Scotland,  certified  by  the 
signature  of  the  proper  oflice.ia  of  Court,  are,  by  the  laws  and 
practice  of  Scotland,  probative — refuse  the  prayer  of  the  peti- 
tion, leaving  to  the  petitioner  his  right  of  demanding  an  extract 
of  the  specification  c<>lled  for,  from  the  records  of  Chancery, 
duly  certified  by  the  LH^ector  or  his  Deputy.*' 

First  Division — .1c:.  0«»vid  Milne. — Ml.  Thomas  Thom- 
son, Depute- Clerk  Regietc* — Greigj&  Morton,  W.S.,  and  Jo. 
Dundas,  W.S.,  Agents.— H.  Clerk. 

No.  183 — Roderick  Mathesox,  Puriiier,v,  John  Hay,  Ca- 

THEBINK  M'LenNAN,  &  HGaiTORR  OF  FoDDERTY,  Defcnr/eri. 

Process— Competency — Action  foi  Aliment — Helti  compeent 
for  a  partyj  in  whose  house  a  nnlurai  c^il'l  has  been  left,  to  pur- 
svcj  in  ms  own  namc^ihe  mothn-  and  Kiik-tetsioH  and  Heritors^ 
as  defenders^  for  aliment :  Alw  held  rompeleni  lo  pursue  the 
action,  in  ihe^rnt  insianci\  before  ihf  Court  uf  Session,  where 
afl  llie  parlies  are  not  subject  to  the  satue  ittferior  Jurisdiction. 

On  the  lOth  of  January  1827,  the  defender  Mac- 
Lennan,  here,  in  Inverness  an  illegitimate  child  to 
the  defender  Hay.  Next  day,  it  was  left  at  the  house 
of  the  pursuer,  who  maintained  ii  in  his  family.  Hay 
Itft  Scotland  shortly  after  the  birth,  and  did  not  re- 


turn. In  January  1828,  the  pursuer  and  the  minister 
of  Inverness  applied  for  relief  to  ihe  Kirk-session  and 
Heritors  of  Fodderty,  The  former  su'isequently 
made  repeated  applications  to  ihe  same  qua<*i:er,  and 
also  applied  to  the  parish  of  InrevnesH — hat  aliravs 
without  success.  Accordingly,  la  Aui^ust  IS^^  he 
brought  an  action  for  aliment  of  the  child  a^'a*n$t  ihe 
father  and  mother,  and  the  Kirk-8essio:i  and  Heritors 
of  the  parish  of  Fodderty,  liheDing,  Jiat  ihe  mother 
bad  gone  to  Inverness  only  for  the  nurpof^e  of  being 
'  there  confined,  and  had  her  troe  resilience  in  Fodder- 
ty. The  pursuer  pleaded  as  follows  :-t-I.  Desruuce 
illegitimate  children  under  fourteen  years  of  age  are 
entitled  to  parochial  relief,  and  the  parieth  legally 
bound  to  afford  snch  relief  is  that  of  the  mother's  le- 
gal residence  at  the  date  of  the  demand  for  relief. — 
II.  A  third  party  supporting  and  maintaining  such 
destitute  illegitimate  child,  is  entitled  to  reasonable 
compensation  for  the  samci  from  the  parish  uf  the 
mother's  legal  residence,  till  relieved  of  the  burden ; 
and  the  question  thus  arising  is  puraly  patrimonia), 
and  may  competently  be  agitated  in  the  Supreme 
Court,  more  especially  where  the  pauperism  of  the 
child  is  admitted,  but  an  allegation  made,  that  his 

fmrents  and  relations  are  able  and  willing  to  uipport 
lira,  and  where  the  action  is  directed  against  parties, 
as  principals,  who  are  sitnated  in  diffei^ent  jurisdic* 
tions,  and  so  not  subject  to  the  inria»dicl!on  of  any  one 
inferior  Judge. — III.  That  a  third  party  affoi*ding  the 
support  and  maintenance  referred  to,  is  entitled  to 
compensation  or  aliment  for  the  whole  period  be  may 
have  so  supported  and  maintained  the  destitnte  child. 
The  Kirk-^ses<!>ion  and  Heritors,  as  defenders,  plead* 
ed — I.  The  pursuer  has  no  title  or  legitimate  interest 
to  insist  in  the  present  action. — II.  Cy  transacting 
privately  with  the  father  or  other  connections  of  the 
child,  and  by  retaining  the  child  in  his  custody  for  a 
great  leng^n  of  time,  without  giving  notice  to  the 
defenders,  or  making  any  claim  against  them,  the  pur- 
suer lias  totally  lost  all  right  of  action  against  them. 
—III.  Inverness  being  the  parish  of  the  ipotber's 
leg^l  settlement,  the  defenders  are  not  liable  in  any 
recourse  for  the  aliment  of  the  said  child,  at  tbe  in- 
stance either  of  the  pursuer  or  of  any  other  party 

IV.  Even  supposing  the  mother  to  have  a  legal  set- 
tlement in  the  parisn  of  Fodderty,  no  action  could  be 
maintained  agamst  the  defenders,  on  account  uf  the 
aliment  of  tbe  said  child,  unless  upon  proof,  that,  by 
reason  of  the  poverty  of  its  parents,  or  otherwise,  the 
child  could  not  be  supported  without  parochial  aid. 
But  no  such  proof  ha4  been  o£Fered,  or  can  be  ad- 
duced, by  the  pursuer. — V.  Even  if  the  defenders 
were  liable  for  tiie  future  aliment  of  the  said  child,  no 
claim  would  lie  against  them  for  bygone  aliment,  for 
the  period  prior  to  the  date  of  the  application  made 
to  them  for  relief. 

«  Tlie  Lord  Ordinary  (2Sd  November  1831,)  having  re- 
sumed consideration  of  the  debate,  and  advised  the  process. 
Repels  tbe  plea  that  the  pursuer,  who  has  brought  the  mother 
of  the  child  iuto  the  field  as  a  defender  a?ong  viitb  these  defen-' 
ders,  who  have  litigated  the  riyestion,  has  vo  title  to  insist  in 
his  owii  name  in  this  process  :  Repels  also  the  plea,  that  it  was 
not  competent  for  him  to  bring  this  process,  m  the  first  in- 
stance, before  this  Court,  in  respect  that  all  the  defenders  were 
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not  subject  to  the  jurisdiction  of  the  same  Inferior  Court : 
Finds,  that,  prior  to  the  institution  of  the  present  process,  the 
mother  of  the  c>iiM  in  que<ition  bad  not  acquired  a  legal  settle* 
ment  in  the  parish  of  Inverness,  and  of  course  was  still  entitled 
to  claim  support  from  the  parish  of  Fodderty  for  herself  or  her 
child :  Finds,  that  the  claim  against  the  defenders  cunnot  be  car- 
ried back  further  than  27th  January  1829,  when  an  appliration 
was  made  bj  letter  td  the  minister  of  Fodderty.  as  moderator  of 
the  Kirk-session,  and  that  the  pursuer  is  intitled  to  £Q  yearly 
since  said  date  till  the  child  attains  the  age  of  twelve  years,  or 
till  it  is  taken  off  his  bands ;  but,  as  the  mother  is  bound,  so  far 
as  in  her  power,  to  contribute  what  she  can  to  the  maintenance 
of  ber  diild,  finds,  that  she  must  relieve  fbe  defenders  to  the 
extent  ai  £2  yearly  of  said  aliment,  so  long  as  she  is  in  a  si- 
tuation capable  of  doing  so ;  therefore  decerns  for  aliment  at 
the  rate  of  ^66  Sterling  pef  annum  from  and  since  the  27th  of 
January  1629,  payable  qUnrterly  per  advaifce,  \^1th  interest  from 
each  term  till  paid,  ay  and  Until  the  child  attains  the  age  of 
twelve  years,  or  shall  be  taken  off  the  pursuer's  hands  by  the 
defenders;  and  decerns  against  the  defender,  Catherine  Mae- 
leunan,  in  relief  of  said  aliment  at  the  rate  of  jC2  annually ; 
finds  the  defendera  liable  in  expenses ;  allows  an  account  there- 
of to  be  given  in,  and  remits  the  same,  when  given,  to  the  Au- 
ditor,  to  be  taxed,  and  to  report — Noie When  aliment  is 

awarded  at  fbe  instance  of  the  mother  against  the  father  of  an 
illegitimate  child,  a  smaller  sum  is  usuallv  given  than  what  is 
allowed  here,  on  the  ground  that  the  mothei'  is  also  bound  to 
contribute  a  part  to  its  maintenance.  In  the  prcsetit  case,  part 
of  tbe  climent  Is  laid  msott  the  mothei*,  who  is  enabled  to  go  to 
service  from  not  having  thd  charge  of  the  child,  and  whose  earn- 
ings should  be  made  to  contribute  in  part  to  its  maintenance,  as 
it  is  only  when  this  fund  fails  that  there  Can  be  a  claim  a^Inst 
tbe  pariah.  This  has  been  decerned  for  by  way  of  relief,  al- 
thoi^,  perhaps,  not  precisely  according  to  strict  form,  in  case 
the  mother's  power  to  contribute  should  fail  by  death,  or  bad 
healthy  or  losing  her  employment  as  a  servant. ** 

Tlie  Heritors  and  Kirk- session  reclaiinecL  At  ad- 
tising, 

Lord  Cringlelie  thought,  that  if  the  defenders  were  seriods  in 
saying,  that  the  mother  had  actually  a  domicile  in  Inverness^ 
they  shoidd  be  allowed  a  proof. 

Lord  Meadowbank  thought  that  a  minute  ought  always  to  be 
made  out  before  the  Lord  Ordinary,  fisng  the  admissions  of 
parties  relative  to  the  matter  on  record, 

Tbe  Court  (22d  December  1831,) 

'*  Adhere  to  the  interlocutor,  in  io  fi»  as  respects  the  pre- 
liminary defences  of  incompetency,  and  remit  to  the  Lord 
Ordinary  to  hear  parties  further  on  stieh  points  of  fact  in  dis- 
pute between  them  as  have  not  been  judicially  admitted,  par- 
ticularly as  to  the  evidence  of  the  mother  of  the  child  and  her 
alleged  establishment  of  a  settlement  in  the  parish  of  Inverness, 
prior  to  the  institution  of  the  action,  and  to  ner  ability  to  main- 
tain ber  ehild ;  and  to  proceed  fnither,  as  to  his  Lordship  shall 
seem  fit." 

Second  DiviaioiL— Lord  Ordinary  Medwyn.-«i<cf.  A.  Mae- 
NeiU,  James  Anderson. — AU.  Walker. — Lachlan  Maddntosb, 
S.S.C.,  and  talker,  Richardson  and!  Melville,  W.S.,  Agents. 
-^Mr  Thomson,  Clerk. 

23d  December  1831. 

No.  ]96.^*-JoifN  KiRKFATiRCK,  Itedaimer,  v,   SiME,  &c  Re^ 

fpondentt. 

Prooeia^Cases— Prorogation^Act  of  Sederunt,  sec;  109—^ 
ptfftjfhM/imgpnuenUd  a  no'ebefbrelhe  hot-day  Jf»r  prorogation  to 
lodge  a  cate^^and  it  kavmg  been  mmmiferodf  and  rrfuttd^^and  iht 
Lord  Ordinartf  having  dectnud  againtt  Iht  party  in  tirms  of  the 
Ubetf  and^ound  kim  liable  in  all  the  previout  etpentes—^Heldt  L 
That  such  note  was  competent  i  and  //.  ThcU  it  uhi»  competent 
Jbr  the  Inner  Home  to  r^inew  his  LordshipU  juf!gmenl,  and 
repome  the  party,  on  tendering  the  paper  ordered. 

This  case  had  been  in  dependence  since  17d7,  and 
had  been  twice  in  the  Honse  of  Lords  on  preliminary 


points.  On  the  1st  July  1831,  Lord  Fullerton  or* 
dered  mntoa)  cases  on  the  whole  canse,  by  tbe  first 
box-day.  and  to  be  revised  by  tbe  second  liox-day  in 
the  ensuing  vacation.  The  counsel,  who  had  been  all 
along  in  the  cause,  was  unable  to  prepare  the  case  by 
the  first  box-day,  from  circumstances  of  family  dis* 
tress,  and  from  his  being  obliged,  as  advocate-depate, 
to  attend  tbe  Circuit  on  2d  September.  Tbe  respon- 
dents* agent  refused  to  prorogate  tbe  time,  when  m 
note  was  presented,  on  31st  Aug6st  IBSl,  to  the  Lord 
Ordinary,  stating,  inter  alia^  tbe  above  circumstances^ 
and  that  tbe  process  had  been  borrowed  by  the  re- 
spondents, ana  was  not  returned  until  the  11th  Au- 
gust, in  consequence  of  their  counsel  having  been  ont 
of  town.  This  note  was  answered ;  and  on  26th  No« 
▼ember  1831,  Lord  Fullerton  pronounced  this  inter- 
locutor, signed  1st  December : — 

**  Having  advised  the  note  for  the  defender,  answers  thereto  for 
the  pursuers,  and  heard  paities*  procurators  thereon.  Refuses 
the  note  ;  and  in  respect  the  defendei''s  case  was  not  lodged  in 
terms ^f  the  order  to  that  effect,  on  the  application  of  tbe  pur- 
suers. Decerns,  in  terms  of  the  second  conclusion  of  tbe  libel, 
for  the  sum  of  J85000  Sterling,  with  the  Ic^  interest  thereof, 
from  the  death  of  the  late  John  Sime,  senior,  agreeably  to  the 
finding  as  to  interest  in  the  interlocutor  of  the  1 2th  day  of  No- 
vember 1601 :  Finds  expenses  doe,  and  remits  the  account, 
when  lodged,  to  the  auditor  of  Court,  to  tax,  and  to  report." 

The  defender  tectaimed,  and  pleaded,  Tbat  a  note 
had  been  duly  lodged  before  tbe  box-day,  praying  for 
prorogation :  Tbat  the  Lord  Ordinary  htfd  refused  it, 
ofi  tbe  ground  that  cause  had  not  been  shown  :  That 
his  Lordship's  judgment  was  not  final,  and  tbat  the 
reclaimer  was  entitled  to  have  tbe  judgment  of  the 
Court,  upon  tbe  point  whether  cause  Imd  been  shewn 
or  not ;  That,  in  the  cirenmstancea  of  the  case  abovei 
detailed,  there  was  sufficient  cause  shewn,  in  respect 
there  was  no  contumacy ;  and  tbe  paper  was  now  ten* 
dered  at  the  Bar.  Answered—The  Act  of  Sedenmt, 
sec*  109,  is  imperative. 

Lord  Justice-Clerk  was  of  oplinfon,  that  the  point  rsised  was 
one  of  gresBt  importance.  If  he  thought  that  it  was  imperative 
on  the  Court  to  refuse  the  note,  he  would  consult  the  other 
Judges  on  the  matter.  But  if  h^  were  not  wrong  in  his  con- 
Btruction  of  the  Act  of  Sederunt,  he  thought  the  Court  could 
grant  the  redress  asked.  Taking  the  62d  section  o^  the  Act  of 
Sederunt  alone,  there  was  no  course  for  the  Lord  Ordinary  to 
follow,  bat  to  decide  ;  and  the  party  couM  only  be  rcponed  by  a 
note  te  tbe  Inner- House,  and  on  production  of  tbe  paper  ordei^ 
c^  and  payment  of  expenses.  The  woiids  of  the  section  were : 
'*  That  falling  of  the  cases,  or  either  of  them  being  s9  lodged, 
or  re-lodged,  the  Lord  Ordinary  shall  dismiss  the  action,  wit)i 
expenses,  as  the  case  may  be ;  against  which,  the  party  shall  be 
reponed  only  upon  a  note  to  the  Inner- House,  accompanied  by 
the  case,  and  on  payment  of  the  pr?vious'expenseB,"  &c;  Theh 
cSme  the  109th  section,  which  was  in  broad  terms  v  "  Thaf ,  in  afi 
interlocutors,  either  of  the  Lord  Ordinary  or  of  the  Cosrt,  or- 
dering or  allowing  papers  from  both  or  either  of  the  parties,  a 
time  shall  be  fixed  for  giving  in  the  same,  with  due  regard  alwsvjs 
to  tbe  nature  and  circumstances  of  the  case;  which  time  mav  be 
prorogated,  provided,  before  the  lapse  tln*reof,  special  applica. 
tion,  by  note  or  otherwise,  shall  be  made  for  such  prorogation  ; 
and  no  prorogation  shall,  in  any  inatance,  be  granted,  except  on 
cause  shewn,  and  oftener  than  once.'*  This  contained  a  genend 
provision  regarding  all  papers.  Cases  are  papers;  but  if  sectioB 
62  rtfled  it,  cases  would  nut  be  held  papers.  It  was  not  to  be 
confined  to  condescendences  and  answers  and  minutps,  &c.  Thix 
lOOth  section  was  introduced  to  cover  rases.  The  party  had 
given  in  a  note  for  prorugSdon  before  tbe  box  day,  before  the 
expi^  of  the  time  for  lodging,  the  ease^  and  that  note  was  an* 
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swered.  It  was  t^  be  granted,  on  cause  shewn.  If  ever  tbere 
was  a  case  where  it  should  have  been  granted,  this  was  one. 
The  Court  had  a  hundred  times  granted  prorogations,  where  a 
counsel  was  Jiew  in  the  cause. 

Lord  Gienlee  concurred.  He  thought  the  note  to  the  Lord 
Ordinary  competent  in  itself;  and  the  interlocutor  prongunced  on 
such  must  be  capable  of  being  reviewed,  and  the  party  might  be 
reponed  against  it. 

JL4frd  Meadowbank  was  of  the  same  opinion. 
Lord  Cringleiie  concurred  with  their  Lordships.  ^  When  he 
was  in  the  Outer-House,  he  always  granted  prorogations,  upon 
the  ground  that  they  hastened  the  cause ;  for  had  he  refused 
them,  the  party  woiud  have  reclaimed  and  hung  up  the  cause 
three  weeks. 

The  Court  unanimonsly  recalled  tlie  interlocotor. 

Reclaimer's  Authorities. — Masson  v.  Masson.     Rutherford, 
S4th  June  1826. 

Second  Division. — Lord  Ordinary,  Fullerton.^ Skene  and 
Rutherfurd,  for  Reclaimer;  JEneta  Macbean,  W.S., Agent.— 
Jo.  A.  Murray  &  James  Patterson,  for  Respondents ;  Scott, 
Findlay  and  Balderston,  W.  S.,  and  Lockhart,  Hunter  &  White- 
head,  W.S.»  Agents. -^Mr  Thomson,  Clerk. 

2M  December  18S1. 

No.  137 George  Milne,  Petitioner,  v.  A.  &  J.  Downie, 

Rtipondenu. 

Bankrupt— Protection— Four^/^Jb  of  the  erediiort  in  number 
and  vaiue  having  contented  to  tite  renewal  of  m  perianal  protee* 
tion  io  a  bankrupt ;  and  a  creditor  having  thereafter  untMrawn 
hit  eontentt  by  wMch  they  were  reduced,  in  number  and  valufp 
below  the  ttatuiory  amount — Held,  tftat  it  wat  too  late  then  to 
withdraw  the  consent — and  protection  accordingly  granted. 

The  petitioner  wag  sequestrated  under  the  bank<- 
ropt  statute,  in  January  1831,  and  James  Watson  was 
confirmed  trustee  on  his  estate,  with  whose  concurrence 
a  personal  protection  was  granted  to  the  bankrupt  till 
SOth  September,  being  for  the  period  of  six  months. 
On  the  22d  October,  the  trustee  authorised  a  renewal 
of  the  protection  to  be  applied  for,  and  certified  that 
foar<-fifths  of  the  creditors  in  number  and  value  con- 
curred.    When  the  petition  was  presented,  it  was 
ordered  to  be  intimated,  and  objections  were  fiven  in 
for  the  respondents,  stating,  that  four-fifths  had  not 
assented.     Consideration  of  the  petition  was  super-" 
seded ;  and  a  meeting  of  the  creditors  having  been 
held  on  the  29th  November  1831,   William    Steel, 
junior,^  writer  in  Glasgow,  appeared  as  mandatory  for 
the  objectors  (the  respondents),  and  also  for  M' Alley 
and  Nisbety  whose  claim  amounted  to  £197, 1.5.,  and 
.   had  been  ranked  on  the  petitioner's  estate.     M'Alley 
and  Nisbet  had  formerly  concurred  in  the  application 
for  renewal  of  the  protection,  but  Steel,  as  their  man- 
datory, withdrew  tneir  consent  at  the  meeting,  held 
on  29th  November  1831,  and  thus  reduced  the  cre- 
ditors in  number  and  value,  who  sanctioned  the  appli- 
cation to  less  than  four-fifths.    At  advising,  the  peti- 
tioner maintained,   That  the  withdrawal  of  M< Alley 
and  Nisbet*s  consent,  by  their  mandatory,  was  too 
late :   Th^t  it  was  subsequent  to  having  transferred 
their  debt. 

Lord  Juttice-Clerlc  thought  the  oljections  should  not  be  lis- 
tened to.  In  a  late  case,  where  consent  in  writing  had  been 
given  to  a  diffcharve,  the  Court  found  that  the  party  was  not 
entitled -to  go  back.  It  would  be  the  source  of  great  injustice. 

The  other  Judges  concurred,  and  the  Court  granted 
the  renewal  of  the  protection,  and  found  the  peti- 
tioner entitled  to  expenses. 


Respondents*  Authorities. — 54  Geo.  IIL  c.  1S7,  sec.  3^ 
Stone,  7th  February  1824 ;  S.  &  D.    2  Bell,  p.  437,  Note  2. 

Hist  Diviaion.~^ci.  Wood.— ^/I.  Shaw.— Jaoses  M'Doo- 
nell,  W.&,  and  Bowie  and  Campbell,  W.S.,  Agenta.— fifr 
Terguson,  Clerk. 

24/A  December  1831. 

No.  138. — Thomas  Pbilp,  Alexander  Jsavis,  &&,  Petition^ 
ert  and  Complainert,  v»  JoHK  MlLLEB,  Geosox  NoaMAMlib 
&e.,  Respondentu 

Magistrates,  Election  of—  Quorum— Set  of  BttJgh-»31r  eet  of 
a  burgh  not  having  tpecified  any  quorum  and  leu  than  a  wui» 
jority  havittg  proceeded  to  elect  magittratet  at  the  Michaelmas 
nteettng-^Held,  that  suchelectUm  was  null  and  void,  atui  m- 
terim  managers  appointed,  on  applieaiion  ef  the  petitioners^  to 
manage  the  affairs  of  the  burgh  till  I9th  Janwary  1S3& 

The  following  is  the  set  of  the  burgh  of  Dysart, 

viz. — 

«  In  the  first  place,  the  oounsell  consists  of  two  bailliea  and 
ane  treasurer,  and  of  twenty*  one  counseUors,  oonsiatiiig  of 
maltmen,  merchants,  seamen,  and  tradesmen ;  and  each  of  the 
said  counsell  yearly  leits  two,  and  the  whole  counsel  by  voces 
chuseth  one  of  the  two  to  be  upon  the  new  counsell,  till  the 
number  be  full  Hiereafter  there  is  a  day  appointed  for  reociv* 
ing  of  the  new  counsell,  and  ^[uidifying  of  them  confonae  to 
law,  being  one  dav  or  two  before  Michaelmass,  or  upon  Michael- 
mass,  yearly.  The  said  day,  after  qualifying  and  receiving  the 
new  counsell,  the  baillies  makes  their  leit,  which  is  six  persons 
leited  by  each  of  them,  which  makes  twelve ;  out  of  which 
twelve,  the  baillies,  treasurer,  and  counsell,  old  ajid  new, 
chooseth  six ;  and  out  of  which  six,  the  two  nwgistrates  for  the 
ensuing  year  are  elected.  Thereafter,  the  treasurer  iMts  two  to 
be  treasurer,  one  of  which  is  elected  by  the  baillies  and  coon- 
sell,  for  the  ensuing  year.'* 

By  this  set,  the  number  requisite  to  constitute  a 
quorum  is  not  fixed,  but  the  petitioners  alleged,  that, 
according  to  immemorial  usage,  the  presence  of  a  ma* 
jority,  or  13  members,  was  held  necessary  to  enable 
the'conncil  of  Dysart  to  transact  its  ordinary  business, 
or  to  constitute  an  election  meeting.   At  the  Michael- 
mas election,  held  on  27th  Septemner  1831,  only  ten 
members  out  of  the  24  assembled  in  the  forenoon. 
These  ten,  however,  proceeded  to  elect  four  new 
councillors  in  the  place  of  four  of  the  complainers. 
In  the  afternoon,  the  said  ten  members,  with  two  of 
the  new  councillors,  met,  and  elected  the  bailies,  trea* 
surer,  and  councillors,  notwithstanding  there  was  not 
a  legal  quorum  present.    The  petitioners  presented 
a  complaint  to  the  Court  of  Session,  in  terms  of  7th 
Geo.  II.  c.  16,  sec.  7 ;  16th  Geo.  IL  c  2,  sec  2^  and 
14th  Geo.  IIL  c  81,  setting  forth  these  ftusts,  and 
praying  that  their  Lordships  should  find  the  said  elec- 
tions ifiegal,  contrary  to  the  set,  laws*  and  constitu- 
tion of  the  said  burgh,  and  absolutely  null  and  void, 
and  to  reduce  and  set  aside  the  same  accordingly,  &c 
Answered — L  The  absent  members  of  the  magis- 
tracy were  guilty  of  a  conspiraisy  to  defeat  the  efee- 
tioQ,  for  political  purppses,  and  ought  not  to  derive 
benefit  from  th^r  Qwn  wrong. — 1 1.  The  set  does  not 
iSix  any  quorum,  nor  does  it  provide  that  a  majority 
is  necessary  to  enaUe  the  eonneil  to  proceed  to  the 
election.    Besides,  the  want  of  a  quorum  was  brought 
about  by  the  unwarrantable  com|i>ioation  pf  the  peti- 
tioners— and  business  of  the  greatest  impqrtaace  has 
'  pften  been  transacted  by  a  number  less  tnan  a  majo- 
rity.   At  advising,  the  Court  pronounced  thLs  inter- 
locutor : 
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**  On  report  of  Lord  Moncreiff,  the  Lords  sustain  the. com- 
plaint, and  find,  decern,  and  declare  in  terms  of  the  prayer  of 
the  petition :  Find  the  eomplainers  entitled  to  the  expenses  of 
process ;  appoint  an  account  to  be  put  in,  and  remit  to  the  An* 
ditor  to  taXf  and  report.  ** 

ThejpetitioDera  then  presented  a  written  petition 
At  the  Bar,  craving  the  appointment  of  interim-ma- 
nagers— when  their  LordahipSi  on  the  same  day,  pro- 
nounced this  judgment : 

**  The  Lords  having  advised  this  pedtton,  appoint  the  two 
first  named  parties,  Messrs  Philp  and  Jervis,  interim-managers 
of  the  burgh  of  Dysart,  and  that  until  the  dd  sederant<^7  in 
January  next,  (19th  January,)  with  the  usual  powers,  and  ap- 
point this  petition  and  deliverance  to  be  inserted  in  the  books  of 
sederunt. " 

Fimt  Division — Lord  Ordinaiy,  Moncreiff.— ^cf.  Jo.  A. 
I^fuiray  8e    Cuninghame.  —  Alt.    P.    Robertson.  —  Roderick 

M'Kenzie,  W.S.,  and  Walter  Cook,  W.S.,  Agents Sir  Ro- 

bert  Uundas,  Clerk. 


2ith  December  1881. 


No.  190. — William  Dixon,  &c.,  PeiHianen,  0.  Anthony 

Dixon,  &c*  Reipondenu, 

fiequestration^-Jndieial  FWtor,  Appointment  of— TA^  partnert 
^a  CompoMjf  hamng  died^^cne  rf  Ikem  inUUatM,  and  the  other 
having  left  a  aettUment  appointing  trustee* — Held,  thai  the  f0- 
preaenlativet  of  the  partner  who  died  intetitUe  were  entitled,  in 
opposition  to  the  trustees,  to  hope  the  property  sequestrated,  and 
a  judidai factor  appointed. 

The  Dumbarton  Glass  Work  Company  carried  on 
l>ii!(ineds  during  many  years  by  a  succession  of  part- , 
ners.  At  length,  they  were  reduced  to  three,  vtz. 
John  Dixon,  senior,  father  of  the  petitioners,  his 
brother  Jacob  Dixon,  and  the  late  Alexander  Hous- 
ton. The  copartnery  expired ;  and  Mr  Houston  bar- 
ing retired,  the  concern  was  conducted  by  John  and 
Jacob  Dixon,  without  any  new  contract.  Before 
February  1822,  John  Dixon  died,  and  Jacob  assumed 
as  partners  his  own  nephew,  Mr  John  Dixon,  junior, 
brother  of  the  petitioners,  and  his  own  son  Jacob 
Dixon,  junior.  The  stock  of  the  Company  previously 
consisted  oi  41  shares ;  and  on  the  assumption  of  his 
nephew  and  son,  Jacob  Dixon,  senior,  took  21  to 
himself,  and  allotted  10  to  his  nephew,  and  10  to  his 
son.  In  October  1828,  John  Dixon,  junior,  died,  and 
his  interest  in  the  Company  appeared  to  be  upwards 
of  £30,000.  The  petitioners  raided  an  action,  as  ex- 
ecutors of  their  brother,  to  obtain  a  settlement,  but 
before  the  record  was  made  up,  Jacob  Dixon,  junior 
and  senior,  died  in  October  1831,  within  twenty-.six 
hours  of  each  other.  By  the  death  of  these  parties, 
the  Dumbarton  Glass  Company  ceased  to  exist.  Ja- 
cob Dixon,  senior,  left  two  sons  and  three  daughters, 
all  of  age,  and  had  executed  a  settlement,  with  certaiQ 
codicils,  conveying  his  property  to  Joseph  and  An« 
thony  Dixon,  the  respondents,  inter  alios,  as  trustees. 
JacoD  Dixon,  junior,  died  without  executing  any  set- 
tlement, and  left  two  sons  and  two  daughters,  all  of 
them  miners.  At  this  time,  the  effects  of  the  Com- 
pany were  stated  at  £126,000.  Anthon;^  and  Joseph 
Dixon,  sons  of  the  testator,  Jacob  Dixon,  senior, 
commenced,  as  his  trustees,  to  carry  on  the  Glass 
Works*  and  gare  uo  an  inventory  of  their  father's 
persontii  ejfeets.  The  petitioners,  however,  distrust- 
fal  of  their  Bunagement,  raised  arrestments ;  and  a 
irdtpf  extent  harii^  been  issued  by  the  Crown  in 


consequence,  they  presented  a  petition  to  the  Court, 
praying  their  Lordships  to  appoint  a  person  to  act  as 

«  manager,  with  power  to  wind  up  the  affairs  of  the  Dmnbiur- 
ton  Glass-worlc  Company,  and  other  Companies  composing  the 
same  partnership  ;  or  as  curator  bonis,  or  judicial  factor,  to  pro* 
tect  the  funds  and  estate  of  the  said  Companies  for  behoof  of 
the  minors  and  th«  petitioners,  and  sll  others  having  interest." 

The  petition  was  served,  and  Messrs  Anthony  and 
Joseph  Dixon  answered—*!.  That  the  petitioners  had 
no  title  to  apply  for  the  appointment  of  a  judicial  fac- 
tor, in  respect  that  they  stated  themselves  as  creditors 
of  the  Dumbarton  Glass  Work  Company;  and  the 
respondents,  in  virtue  of  the  trust-deea  of  Jacob 
Dixon,  senior,  were  rested  with  the  management* 
Both  by  law,  and  by  the  will  of  the  deceased,  the  re-' 
spondents,  as  executors,  are  entitled  to  the  adminis-r 
tration.  The  executors  may  be  called  to  account,  but 
ouglit  not  to  be  deprived  of  their  office. — II.  By  the 
appointment  of  a  judicial  factor,  an  immense  expense 
will  be  incurred  in  the  collection  of  debts,  &c.,  which 
would  otherwise  have  been  saved  by  the  respondents, 
one  of  whom  was  bred  to  the  business,  and  for  many 
years  conducted  the  Glass  Work  under  his  father. 

The  Court  pronounced  this  interlocqtor : 

«  Sequestrate  the  funds  and  estate  of  the  Dumbarton  Glass- 
Work  Company,  and  the  other  Companies  composing  the  same 
partnership,  as  specified  in  the  pecition,— and  they,  of  consent, 
nominate  and  appoint  Mr  James  Watson,  accountant  in  Glas- 
gow, to  be  interim  judicial  factor  on  the  said  sequestmted 
estate,  with  power  to  take  the  same  under  his  charge,  «rid  to 
manage,  and  wind  up  the  whole  affairs  of  the  said  Com- 
panies, and  with  the  other  usual  powers ;  the  said  James  Wat- 
son, before  extract,  finding  sufficient  caution  in  terms  of  the 
Act  of  Sederunt" 

First  Division. — Act,  Dean  of  Faculty  (Hope,)  and  Robert 
Forsyth.—^//.  Greenshields  and  Rutherfurd.— Daniel  Fisher^ 
S.S.C.,  and  Gibson-Craigs,  Waidlaw,  and  Dalziel,  W.S*^ 
Agents.— Sir  R.  Dundas,  Clerk. 

24M  December  1831. 

No.  Jl4P.-ii> William  RoBsaTS,  Charger,  9.  /ambs  Ramsay, 

Suspender, 

Interest — Expenses  —  CircuffUtoncpf  m  which  a  paHy  hating 
charged  J8d0  of  interest,  and  having  only  been  aUowed  j£S5— 
Held,  that  he  was  entitled  to  interest  on  said  sum,  and  the  exr 
pentes  of  the  discussion  in  tite  Inner  House, 

The  Second  Division,  on  3d  February  1831,  pror 
nounced  the  following  interlocutor  in  this  case : — 

*<  The  Lords  having  advised  the  case,  and  heard  counsel  for' 
the  parties,  recal  the  interlocutor  submitted  to  review :  Find, 
that  the  charger  is  entitled  to  recover  the  contents  of  the  bill 
charged  on,  in  so  far  as  he  can  shew  that  interest  and  expense9, 
on  the  bill  due  to  Mr  Lyall  by  Mr  Bruce,  or  the  price  of  stamps 
relative  thereto,  have  been  paid  by  the  charger :  Remits  to  the 
Lord,  Ordinary  to  receive  an  account  thereof,  and  proceed  as  ha 
shall  see  cause,  and  to  determine  as  to  expenses  in  this  Cour^ 
and  in  the  'Outer- House.'* 

The  charger  gave  in  this  statement : — The  promisr^ 
sory-note*  granted  by  DaFid  Brnoe  to  Mr  Lyal|  .of 
Kinnordy,  for  £400,  is  dated  17th  Norember  1817» 
and  payaUe  four  months  after  date.    The  b^  for  £50, 

Sauted  by  the  suspender  to  the  charger,  is  dated  25tli. 
ay  1819,  and  payable  four  q^owths  aflter  4ate. 
Interest  of  £400  from  20tk  Mjareh  1818»  when  Mr 
Brvce's  bill  to  Mr  liydji  became  due,  to  2^ 
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September  1819,  when  8U8pender*s  bill,  charged 
on,  became  due,         ...         £30    7     1 
Stamp  for  deed  of  assignment  by  Mr 
Lyall  to  the  charger,  agreed  to  be 
executed  on  payment  of  the  £400 
bill, 1  15    2 


£32  2  3 
That  npon  the  Slat  November  1821,  the  charger  paid 
the  amount  of  Bruce*8  bill  to  Lyall,  with  interest  to 
that  date,  being  m  all  £473,  9.  7,  An8wered--^It  is 
denied  that  the  sum  of  dCSO,  7.  1.  of  interest,  here 
stated  by  the  charger,  is  correctly  charged  by  him 
affainst  the  suspender.  In  making  up  this  sum,  the 
charger  has  calculated  interest  on  Mr  Lyairs  bill 
down  to  25th  September  1819,  the  date  of  the  sus- 
pender's bill  falling  due,  whereas  it  ought  only  to 
hare  been  brought  down  to  the  date  of  the  suspender's 
bill,  being  22d  May  1819.  It  was  not  the  arrange- 
ment of  the  parties  that  the  suspender  should  be  liable 
for  any  interest  posterior  to  tbat  date,  as  is  proved  by 
the  chargers  own  letter  of  26tb  May  1819,  to  Bruce, 
in  which  he  says : 

«  I  was  favoured  by  your's  of  to-day,  enclosing  Mr  RaonBay's 
bill  on  you  for  £50  Sterling,  the  free  proceeds  of  which  to  be 
applied  in  payment  of  the  interest  and  expenses  due  on  Mr 
Lyall's  bill  of  ^6400,"  &c. 

The  proceeds  of  the  suspender's  bill  was  to  be  ap- 
plied only  for  interest  then  due,  and  not  for  what  was 
to  become  due  four  months  afterwards,  accordingly, 
it  amounts  only  to  £;i;3,  8.  10,  instead  of  £30.  The 
assignation  does  not  afford  evidence  that  the  charger 
paid  the  stamp  thereof.  The  parties  to  that  deed 
were  bound  to  grant  the  same  at  their  own  expense. 

Lord  Mackenzie  pronounced  this  interlocutor.  5th 
July  1831: 

«  Having  heard  the  counsel  for  the  parties,  Finds  the  letters 
and  chaise  orderly  proceeded  to  the  extent  of  ^23.  a  10.  Ster- 
ling,  and  of  £1,  15.  2.  Sterling,  being  the  expense  of  stamp,  and 
decerns :  Quoad  ultra,  suspends  the  letters  and  charge,  and  grants 
the  interdict  as  craved,  and  decerns  :  Finds  no  expenses  due  to 
either  party." 

Both  parties  reclaimed — the  charger,  that  he  might 
be  fonnd  entitled  to  interest  on  the  sum  of  £23,  8s. 
lOd.  thereby  found  due  to  him,  from  the  iilst  day  of 
November  1821,  when  the  charger  paid  Mc^LyalFs 
bill,  with  the  whole  interest  due  upon  it,  and  on  the 
sum  of  £1,  15.  2.,  also  found  due  by  the  said  interlo- 
cutor, from  the  date  the  same  was  disbursed,  and  to 
the  expense  of  this  discussion ; — the  suspender,  in 
respect  he  had  not  been  found  entitled,  at  least,  to 
modified  expenses. 

Lord  Juuice-Clerk  was  clear  that  both  parties  had  been  wrong. 
One  demanded  too  large  a  sum,  and  the  other  said  none  was 
due  at  alL  The  Lord  Ordinary  had  suspended  simpliciler,  but 
the  Court  had  recalled  the  interlocutor  as  far  as  the  party  could 
shew  a  legal  demand,  and  he  was  not  to  be  mulcted  of  his  inter- 
est     He  only  asks  for  the  expenses  of  this  discussion.  . 

The  other  Judges  concurred — and  the  Court  pro- 
nounced this  interlocutor : 

«*  Find  the  charger  entitled  to  interest  on  the  sum  of  je25 
4s.  Id.,  from  the  2l8t  day  of  November  1821,  found  due  to  him! 
and  find  the  letters  orderly  proceeded  to  tbat  additional  extent  • 
Find  the  charger  entitled  to  the  expense  of  this  discussion,  find 
decern  for  payment  to  him  of  £5,  58.,  as  the  modified  account 


therefor, — ^this  of  consent ;  and  quoad  uUra,  Refuse  the  desire  of 
the  notes." 

Second  Division  —Lord  Ordinary,  Mackenzie. — Jet,  Jame- 
son &  Neaves.— ^//.  Dean  of  Faculty  (  Hope). — Thomas  Oeu- 
char,  S.S.C.,  and  Wotherspoon  &  Mack,  W.S.,  Agents. — Mr 
Fei^guMn  Clerk. 

24M  December  ISTA. 

No.  141. — Charles  I'^EBniRR,  Accountant,  Petitioner,  9.  The 
Trustees  of  the  Scottish  Union  Insurance  Company, 
&&  Hesponuents, 

Sequestration — Judicial  Factor — Process — Appendixes  without 
Authority  of  Court-^T^re  having  been  hrovghf  o  rankittg  and 
sale  of  an  esinle;  and  variuvi  0/  the  creditors  being  in  possession 
on  decrees  ofmaills  and  duties,  and  otherwise  aoing  dHitence — 
The  Court  granted  seqnes' ration,  though  no  jrroof  wus  offered  of 
the  insolvettci/  of  the  estate,  and  appointed  u  factor  recommended 
%  the  heritable  creditors,  in  opposiiton  io  one  suftgested  by  the 
fiersounl  creditors.  Observed — Jpi  e.idixes  printed  wi:hotU  i»ii- 
thoriiy  of  the  Court  ore  irregular,  and  t.gents  warned  to  avoid 
such  irregularity  infuiu.e. 

The  affairs  of  Mr  Graham  of  Gartmore  fell  into 
such  confusion  as  to  produce  insolvency  and  bank- 
ruptcy. Various  diligences,  bj  adjudication,  &c« 
had  gone  forth,  nad  hare  since  gone  forth  against 
him.  He  executed  a  trust-deed,  by  whicli  he  con- 
veyed his  estates  to  Messrs  Edward  M'Millan,  solici- 
tor before  the  Supreme  Courts,  and  James  Brown, 
accountant,  for  behoof  of  certain  creditors.  The  trus- 
tees were  infeft,  but  the  trust  was  not  acceded  to  by 
the  petitioner  and  various  other  creditors.  Graham 
having  been  indebted  in  a  large  sum  to  John  White, 
a  partner  of  the  Scotch  Patent  Cooperage  Company,, 
he  raised  action  against  him  for  payment.  Before 
the  action  was  concluded,  White  oecaroe  bankrupt, 
and  the  petitioner  was  confirmed  trustee  on  his  estate, 
and  succeeded  in  obtaining  judgment  against  Graham^ 
and  thereon  raised  an  adjudication  against  him,  in 
terms  of  1672,  c  19,  in  which  he  also  obtained  decree. 
Thereafter,  the  petitioner  brought  a  ranking  and  sale 
of  Graham's  estates,  and  as  part  of  them  were  under 
entail,  and  manv  of  the  creditors  were  using  diligence, 
and  several  of  them  were  in  possession  on  decrees  of 
maills  and  duties — he  petitioned  the  Court 

«  to  sequestrate  the  rents  of  the  estates  of  William  Cunning, 
ham  Cunningham  Graham  of  Gartmore,  Esq. ;  to  appoint  Mr 
Henry  Gordon  Dickfion,  writer  to  the  Signet,  or  such  other  per- 
son as  your  Lordships  may  think  fit,  to  be  factor  thereon,  with 
the  usual  powers,  on  his  finding  caution  in  common  form." 

This  petition  was  answered— and  the  respondents 
stated,  that  Mr  James  Brown  had  been  appointed 
factor  by  a  large  number  both  of  the  heritable  and 
personal  creditors,  and  had  managed  the  property  to 
their  entire  satisfaction :  That  Mr  Brown  knew  the 
state  of  the  woods  and  of  the  lands,  and  was  better 
able  to  take  charge  of  the  estate,  for  the  benefit  of 
all  concerned,  than  a  stranger;  besides,  a  multiple- 
ooinding  had  been  raised  by  Mr  Brown  and  Mr  Mac- 
Millan,  some  time  ago,  to  divide  the  surplus  accumu- 
lated rents  of  the  Gartmore  estates-^and  therefore 
they  recommended  Mr  Brown  to  be  nominated  fac- 
tor, if  sequestration  were  competent.  But  the  present 
application  was  incompetent,  as  it  proceeded  merely 
on  an  allegation  of  insolvency,  without  any  proof 
thereof. 
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Lord  Meadatobank  thougbt  the  sequestration  aoite  competent, 
but  he  was  of  opinion  that  Mr  Brown  should  be  appointed,  as 
he  bad  been  recommended  by  the  heritable  creditors. 

Lord  Jusiict'Cterk  concurred.  The  opinion  of  Mr  Brskine 
was  express  on  the  point 

DeanofFteuity  f  Hope  J  stated,  That  there  had  been  Appended 
a  number  of  docoments  which  had  nerer  been  ordered  by  the 
Court. 

Lord  Juttiee-Cterk.^^Jn  a  ease,  yestetday,  where  addenda  had 
been  printed  without  leave  from  the  Court,  their  Lordships  had 
ordered  them  to  be  withdrawn.  He  would  do  the  same  with 
die  documents  which  had  been  here  irregularly  appended. 

Lord  Meadowbnnk  said,  that  the  evil  of  adding  appendites, 
witbotti  any  authority  from  the  Court,  was  growing  intolerable. 
Often,  they  had  nothing  to  do  with  the  point  liefore  the  Court. 
He  thought  they  should  take  some  means,  by  fine,  or  othenrise» 
to  prevent  it. 

Lord  Jtutice-Clerk  hoped  that  this  expression  of  their  Lord- 
ships* opinion  would  be  sufficient  to  put  a  stop  to  the  practice. 

The  Coari  then  sequestrated  the  estates  as  craved, 
and  appointed  Mr  Brovrn  judicial  factor. 

Second  Division. — JcK  Forsyth  &  Patrick  Robeitson.— ^/r. 
Dean  of  Faculty  (Hope)  and  H.  Brucc-^ames  Swan,  W.S., 
Petitioner's  Agent.— Robert  Strachan,  W.S.,  and  James  Knox, 
S<S.C.,  A^ntsfor  Scottish  Union.-^Thomson  Paul,  W.S., 
Agent  for  Wood's  Trustees.— Brodies&  Kennedy,  W.S.,  Agent 
for  Mrs  Veitch— Walker,  Rirhardson  &  Melville,  W.S.,  AgenU 
for  Agtiew*^  Trustees  and  Duniop*s  Trustees. — Cranston  and 
Anderson,  W.S.,  Agents.-* Mr  Thomson,  Clerk. 


JURY  CAU:.E, 


27 fh  Vf ember  1S31. 

No.  142. — HoBEBT  Young,  Purntery  v.  David  Clsghork, 

f?efender. 

Slander — Propflgc'tors  of — Originators  of — ffeM^  ihat  the  pro^ 
pfts,ftor  offi  ri'pori,  ihai  a  perton  had  stopped  paymetilt  was  a$ 
cufpabie,  and  linble  in  damages,  cs  %he  originator  of  the  calumny. 

The  pursuer  raised  an  action,  concluding  for  £300 
of  damages  against  the  defender,  on  the  allegation, 
that,  having  conceived  malice  and  ill-will  againsi  the 
pursuer,  he  had  publicly  stated,  whilst  trarelling  in  the 
coach  to  Dalkeith,  on  the  15th  February  183 1,  that  the 
pursuer  had  broken,  or  stnpt  paynient.  Tlie  defen- 
der admitted  that  he  travelled  to  Dalkeith  on  the  day 
libelled,  but  denied  that  he  had  conceived  any  ilUwill 
or  malice  against  the  pursuer,  or  had  used  the  expres-> 
sions  alleged. 

The  issue  was  in  the  following  terms : — 

*'  Whether,  on  or  about  the  15th  day  of  February  1B31,  in  a 
stage-coach  conveying  passengers  from  Edinl^urgh  to  Dalkeith, 
and  in  presence  and  bearing  of  John  Gray,  senior  partner  of 
John  Gray  &  Son,  merchants,  Dalkeith ;  Alexander  Ruddiman, 
clerk  or  foreman  to  George  Musbat,  foundtr,  Dalkeith ;  James 
Pringle,  meal-dealer,  Dalkeith;  Riebard  Dodds,  spirit-dealer, 
Bridge-end,  Lugton,  Dalkeith,  and  William  Brown,  spirit  dealer, 
Ddkeith,  or  in  presence  and  hearing  of  one  or  other  of  the  said 
persons,  the  defender  did  falsely  and  calumniously  say,  that  the 
pursuer  had  stopt  payment  or  broke,  and  John  Stephens,  New- 
milns,  was  his  highest  creditor ;  or  did  falsely  and  calumniously 
use  or  utter  words  to  that  effect,  to  the  loss,  injury  and  damage 
of  the  pursuer?" 

The  case  haTing  gone  to  trial  on  the  5th  Decem- 
ber— after  the  examination  of  several  witnesses, 

Lyrd  President  ^  Hope  J  said,  that  in  point  of  law,  there  was  no 
difference  between  the  person  who  invents  the  story,  and  him 
who  recklessly  and  calumniously  repeats  it.  That  it  was  the  un- 
doubted law  of  this  country,  that  the  person  who  took  upon 
himself  to  propagate  a  report,  was  as  liable  in  damages  as  the 
ori^niJ  iureotor,  and  that  it  was  no  justification,  in  point  of 


law,  to  say,  that  he  merely  repeated  it.  The  pursuer  was  er« 
dried  to  lay  hold  of  the  first  individual  to  whom  he  could  trace 
the  report  which  had  been  spread  injurious  to  his  credit 

His  Lordship  therefore  charged  the  Jury  to  find 
for  the  pursuer.  The  Jury  having  retired,  returned 
a  verdict  for  the  pursuer,  with  one  shilling  of  da- 
mages. 

The  defender  then  excepted  to  the  law  laid  down 
by  the  presiding  Judge,  on  the  following  grounds :— • 
I.  That  unless  malice  were  proved,  it  was  a  good 
justification  to  prove  that  the  defender  merely  re- 
peated a  rumour  previously  exi^tlng.-^II.  That,  in 
the  present  case,  the  issue  only  authorised  damages, 
if  the  original  statements  were  proved  to  have  been 
made  by  the  defender,  and  not  if  be  merely  repeated 
them  as  a  rumour.  The  defender  having  failed  to 
tender  a  bill  of  exceptions  within  twenty  days  from 
the  date  of  the  verdict,  in  terms  of  the  statute,  the 
case  became  final. 

Jury  Cause.— "First  Division. — Lord  Ordinary,  Newton. — 
j1ct»  Skene  &  Macallan.—.^//.  Solicitor. General  (Cockburn) 
and  Sand  ford. — William  Sanderson,  W.S.,  and  Watt  and  Com- 
wdll,  W.S.,  Agents — Jury  Clerk. 


STATUTE. 


No.  US. 


i 


[1  and  2  GuL  IV.  c.  x!iii IM  October  1831.] 

jIn  Act /or  amending  ami  making  more  effedual  the  laws  coiu 
cerniag  Turnpike  Roads  in  Scotland* 

This  Statute,  after  stating  that  whereas  an  Act  was 
passed  in  the  Fourth  Year  of  the  Reign  of  his  late  Ma« 
esty  King  George  the  Fourth,  (4  Geo.  1  V.c.49.)  intitu- 
ed  ^n  Act  for  regufating  Turnpike  Roads  in  that  part  of 
Great  Britain  called  Scotland;  And  whereas  experience 
has  shewn  that  the  said  Act  may  be  amended  in  various 
particulars  :  And  whereas  it  is  expedient  that  farther 
regulations  should  be  made,  and  that  all  the  Public 
General  Actsof  Parliament  concerning  Turnpike  Roads 
in  Scotland  should  be  consolidated  in  One  Act,  Enacts, 

Ae!a  repeal.  ^*  '^hat  the  Said  recited  Act ;  as  also  an  Act, 
•d.  ai  farae  intttuled  Actfor  planting  and  enclosing  cf 
tu  Turapiks  Grounds,  ( 1 661 ,  c.  41 ) ;  and  an  A  ct,  intituled 
Boada.  ^^  Actfor  repairing  Highways  and  Bridges^ 

(1669,  c.  16,)  ;  and  an  Act,  intituled  Act  concerning 
Highway^,  (1670,  c.  9)  ;  and  an  Act,  intituled.  Act  in 
fovours  of  Planters  and  Inclosers  ofGrounds,  ( 1685,  c. 
S9) ;  and  an  Act,  intituled  Additional  Act  anent  High* 
ways  and  Bridges^  (1686,  c.  8)  ;  and  an  Act,  intituled 
An  Actfor  amending  and  making  more  effectual  the 
Laws  for  repairing  the  Highway  Sy  Bridges^  and  Ferries 
in  that  part  o/ Great  Britain  called  Scotland,  (5  Geo. 
I.  c  30)  ;  and  an  Act,  intituled  An  Act  for  widening 
the  Highways  in  that  part  of  Grtat  Britain  called 
Scotland,  (11  Geo.  III.  c.  53);  and  an  Act,  intituled 
An  Actfor  the  Regulation  of  Carters,  Carriages^  and 
loaded  Horses,  and  for  removing  Obstructions  and 
Nuisances  upon  the  Streets  and  Htghway^  within  that 
part  o/* Great  Britain  called  Scotland,  (12  Geo.  IIL 
c  45)  ;  and  an  Act,  intituled  An  Actfor  repealing  the 
Duties  on  Coals^  Culm,  and  Cinders  brought  or  carried 
Coastwise  into  Seotlaad ;  and  for  granting  other  Dalies 
on  Licenses  to  sell  certain  distilled  Spirituous  Liquors 
in  lieu  thereof,  (88  Geo*  III.  o  69) ;  *•  in  so  far  as  they 
relate  to  Turnpike  Roads  and  Keepers  of  Toll  Bars, 
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shall  be,  and  the  same  are  hereby  repealed :  Proyided 
always,  that  the  said  recited  Acts,  notwithstanding 
hereof,  shall  remain  in  force  as  heretofore  as  to  all 
other  Roads  not  beingr  Turnpike,  and  as  to  all  other 
matters  to  which  they  may  relate." 

Sstmdtncthb  ^^'   "  ''^^  ^^  ""^  **^  '***  pSMlOg  of  thlS 

Act  to  all  i^  Act,  all  the  enactments,  provisions,  roattera,  and 
Ml  Acts  for  things  in  this  Act  contained,  shall  extend  to  all 
S5i?if *"*  lo«l  Acts  of  Parliament,  now  in  force,  and  to 
Turnpike  all  Acts  of  Parliament  which  shall  hereafter  be 

Romu  Id  Seo*.  passed,  for  making,  widening,  turning,  amending, 
regulating,  repairing,  or  maintaining  any  Turnpike 
Poad  in  Scotland;  save  and  except  as  to  such  enactments,  pro- 
visions, matters,  and  things  as  shall  be  expressly  varied,  altered, 
or  repoiled  by  any  such  Act  that  shall  be  hereafter  passed." 

QimiiflcaUoQ  III*  "  That  the  qualifications  of  Trustees  for 
^  Truitaci.  carrying  into  execution  the  powen  and  Provisions 
of  this  Aet,  and  ot  every  local  Turnpike  Act  now  in  force,  or 
which  shall  hereafter  be  in  force  in  Scotland^  shall  be  such  as 
Tni^Ma  to  ^'^^  ^i'l^i  h^  enacted  and  contained  in  each  such 
«aiui  Um  foi.  local  Turnpike  Act  respectively:  Provided  al- 
lovinsOath.  ways,  that  no  persoo  shall  hereafter  at  any  time 
act  as  a  trustee  in  die  execution  of  any  Act  of  Parliament  for 
making,  repairing,  or  maintaining  any  Turnpike  Road,  unless 
be  shidl  before  so  acting,  when  so  required  \rf  any  Trustee  then 
present,  take  and  subscribe  the  oath  or  affirmation  following, 
before  any  two  or  more  of  the  Trustees  appointed,  or  to  be  ap- 
pomted  by,  or  in  pursuance  of  such  Act,  who  are  hereby  autho- 
riaed  and  empowered  to  administer  the  same  in  the  wonls  or  to 
the  effect  loUowiag ;  (that  is  to  say,) 

do  swear,  \pr^  being  of  the  people 
catted  Quaken,  do  solemnly  affirm,]  that  I  truly 
and  bonafde  am  [here  iiuert  the  quaiificaiion  required  by  the  jld, 
«i  thecMemay  «e]-  So  help  me  GOD.' 

[Or,  being  a  Quaker^  omit  the  wordt^  *  So  help  me  God.' "] 

TniocM  not  ^^'  "  "^^^  "**  person  appointed  a  Trustee  by 
to  aa  when  any  Act  for  making,  repainng,  or  maintaining  any 
intoretMd,  Turnpike  Road,  shall  be  capable  of  aetingassuch 
in  the  execution  of  any  such  Aet,  whilst  he  holds  any  plaee  or 
employment  of  profit  under  any  such  Act  or  this  Act,  or  who 
shall  be  a  Tacksaian  of  the  Tolls  on  ativ  Turnpike  Road,  or 
•  I  of  any  part  thereof;  and  if  any  person,  not  being 
iif?Mnr  qiMu  qualified  as  aforesaid,  or  being  disqualified  by  any 
liScdftofoiMt  of  the  said  causes,  or  not  taking  and  subscribing 
^^'  when  so  required,  the  oath  of  affirmation  herein 

before  mentioned,  shall  nevertheless  presume  to  act  as  a  Trustee 
in  the  execution  of  any  audi  Act,  every  such  person  shall,  for 
every  such  offence,  forfeit  and  pay  the  suai  of  twenty  pounds 
to  any  person  who  shall  prosecute  for  the  siime,  to  be  recovered, 
with  expenses,  by  summary  action  before  the  Sheriffof  the  shire 
in  which  such  road  is  situated,  or  in  the  Court  of  Session  ;  and 
the  person  so  prosecuted  shall  prove  that  he  is  qualified  as 
aforesaid,  or  otherwise  shaU  pay  the  said  penalty,  without  any 
other  proof  or  evidence  on  the  part  of  the  prosecutor  dian  that 
such  person  hath  acted  as  a  Trustee  in  the  execution  of  any 
Act  ror  mddng,  repairing,  or  maintaining  any  Turnpike  Road ; 
and  every  thing  touching  the  execution  fd  any  such  A4;t  which 
shall  be  done  or  performed  by  such  person  unqualified  or  dis- 
qualified as  aforesaid,  or  not  taking  and  subscribing,  when  so 
required,  the  said  oath  or  affirmation,  or  otherwise  unauthorised 
to  act,  shall  beeome  void  and  null,  upon  such  person  being  found 
liable  in  the  pemdty  aforesaid,  but  the  sane  shall  be  vaUd  and 
effeetitti  in  all  otbor  eases  whataoever/* 

y.  **  That  no  Tnittee  appointed  under  any 
Turnpike  Act  shall  be  disqualified  from  acting 
aa  a  Sheriff  or  Justice  of  the  Peace  in  the  execution  of  aay  such 
Act,  by  reason  of  his  being  such  Trustee." 

Lniden  of  VI.  **  That  no  lender  of  money  upon  the 
mmn  not  dii.  credit  of  the  tolls»  or  aaaignee  of  any  sudi  lender, 
quaiifl«i.  g^  ^^  person  receiiring  interest  out  of  -tolls  for 

any  such  money  lent,  shall  oa  that  account  be  disqualified  to  act 


Ml  M  JMfitest* 


as  a  Trustee,  or  Sheriff,  or  Justice  of  the  Peace,  in  the  execu- 
tion of  any  such  act." 

MMtiait  ar  VIL  "  That  die  Trustees  of  any  Turnpike 
Truatcw.  Koad,  having  met  under  authority  of  any  local 

Act  of  Parliament,  may  from  time  to  time  adjourn,  to  meet  at 
such  place  and  at  such  time  aa  thev  shall  appoint;  and  at  all 
their  meetings  such  Trustees  shall  pay  and  defray  their  own 
expenses :  and  all  their  orders  and  detenninations  in  the  execu* 
tion  of  any  such  Act  shall  be  made,  and  all  powers  and  authori- 
ties derived  therefrom,  or  hereby  vested  in  them,  shall  be  exer- 
cised, at  meetings  to  be  held  in  pursuance  thereof  or  of  this 
Act  (except  in  cases  otherwise  particularly  provided  forX  by 
the  migor  part  of  the  Trustees  who  shall  be  present,  the  whole 
number  present  not  being  less  than  the  quorum  fixed  bv  the 
Act  under  which  such  Trustees  shall  be  appointed ;  and  that  a 
Preses  shall  in  the  first  place  be  appointed  at  every  meeting. 
wIkh  in  case  of  an  equal  number  of  votesi  (including  the  vote 
Mo  onier lobs  ^^  ^  Prescs)  shall  have  the  castii^  vote  ;  and 
rvvdiod  wiilu  that  no  order  or  determination,  at  any  meeting 
ouiiio(ie».  of  the  said  tnistees,  once  made,  agreed,  upon,  or 
entered  into,  shall  be  revoked  or  altered  at  any  subsequent 
meeting*  unless  notice  of  the  intention  to  propose  such  revo- 
cation or  alteration  shall  have  been  given  at  a  previoua  meeting 
holden  for  the  aame  Road,  and  entered  in  the  book  of  proveed«> 
ings  of  such  meeting,  and  shall  have  been  transmitted  by  poat  to 
every  Trustee  not  present  at  such  previous  meeting,  who  ahall 
hare  been  present  at  the  meeting  where  such  order  or  deter- 
mination was  made ;  and  such  notice  shall  also  be  published  by 
two  several  advertisements  in  some  newspaper  usuaUy  circulat* 
ed  in  the  shire  in  which  such  road  or  the  principal  part  thereof 
is  situated,  ten  days  at  least  previous  to  such  subsequent  meet- 
ing, or  by  affixing  the  same  for  two  consecutive  Sundays  on 
the  Church  doors  of  the  pariah  or  parishes  within  which  audi 
road  is  situated,  and  on  all  the  Toll  Bars  then  erected  upon 
such  road,  fourteen  days  at  least  before  such  meeting." 

Two  ThitteH  V^^^  "  '^^^  '^  ^'^  ^  lawful  for  any  two 
may  call  omcu  Trustees  of  a  Turnpike  Road  at  any  time  to  call, 
int«>  or  to  require  their  (>lerk  to  call  a  meeting  of  the 

Trustees  of  such  road :  Provided  alwavs,  that  notice  of  audi 
meeting  and  of  the  purpose  thereof,  shall  be  published  by  two 
advertisements,  or  by  affixing  the  same  as  aforessid." 

TriMt»«  may  IX.  "  That  the  Trustees  acting  under  any 
divide  SoBiia  TuTupikc  Act  shall  have  power  at  any  GenerU 
andMmo^'  Meeting,  to  divide  the  roads  comprised  in  auch 
Cominkicw  Act  into  Districts,  to  name  (Dommitteea  of  their 
for  ihtfir  Ma.  number  (at  the  more  immediate  direction  and 
Dafomtoi.  management  of  such  roadi  or  particular  parte 

thereof,  and  to  give  such  Committees  (whereof  three  to  be  a 
quorum,)  such  instructions  and  such  powers  aa  they  shall,  from 
tisie  to  time,  think  fit  and  expedient ;  and  the  r^gulatioiu  here- 
in above  enacted,  relative  to  the  meetings,  adjournments,  ma« 
jorities,  orders,  determinations,  powers,  and  authorities  of  Trua. 
tees  shall  in  like  manner  apply  to  and  affect  all  such  (Commit- 
tees." 

Tru»»»^  to  ^-  "  That  it  shaH  be  l»vfjil  for  the  Trustees 
appoiot  offl.  acting  under  any  Turnpike  Act  to  appoint  Clerics, 
«•■*  Ckillectors,  Treasusers,  Superintendents,  Survey* 

ors,  and  other  Officers,  with  neasonable  salaries  or  allowances 
for  their  trouble." 

Trramirrr  lo  XL  **  That  the  Tnastees  of  every  Turnpike 
|iv«  Stcuriiy.  Road  shall  (unless  where  all  the  moDMa  collected 
on  any  such  road  shall  be  lodged  in  an  account  to  be  opened  in 
the  name  of  the  Trustees  thereof  with  the  Bank  of  Scotland^ 
the  Royal  Bank  of  Scotland,  or  the  Bank  of  the  Briiiek  Linen 
Company  of  Scotland,  or  any  of  the  branches  of  the  said  banks,) 
take  suffident  security  from  every  Treasurer  to  be  appointed  bj 
them  for  the  purposes  of  any  Act  of  Fariiameut  ror  oMking, 
repairing,  or  maintaiidng  any  Turnpike  Road,  £br  Uit  due  and 
laithful  exQCttdon  ^f  his  office,  befone  such  Treaauriar  shall  enter 
on  his  office ;  and  if  they  shall  ao  think  pn^ier,  shall  also  take 
auch  security  from  any  oth^  officer  to  be  appointed  under  or  by 
virtue  of  thw  or  such  other  Act,  and  »hall  limit  th«  sum  be 

¥ind  which  hti  jdi»U  U9t  xetiltt  AO/  mapey  btktit^  Uf  ^ 
nistecs.'' 
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Clerk  nottobc       XIJ.  "  Tbat  in  ill  cases  where  monies  collect- 
vS^Mf  TJ       ^  on  any  Turnpike  Road  sbaU   by  authority  of 


•ctiofM  Clark  the  Trustees  of  such  Koad  hare  been  lodged  in 
uUo^S'  '^y  ^^^  ^  Banking  Company  in  Scotland,  the 
loifcd  to  Clerk  of  such  Trustees  shidl  not  be  liable  in  anT 

Bank.  Penalty,  as  acting  in  the  joint  canadty  of  Clerk 

and  Treasurer,  imposed  by  any  existing  Act,  wno  may  receive 
and  pay  over  to  such  Bank  or  Banking  Company  monies  so 
collected,  or  who  may  thereafter  4>aw  out  and  apply  the  same  to 
the  purpose  of  the  trust :  Provided  always,  that  such  Clerk 
gball  have  been  specially  authorised  by  the  said  Trustees  so 
to  do.* 


i^ —  "*!iJ"  XIIL  "  That  no  person  acting  in,  or  holding 
t!^^C^  any  official  sidntion  as  Clerk  and  Treasurer,  Re- 
uaet«  venue  Collector,  Superintendent,  or   Surveyor  of 

any  Turnpike  Road,  shall  directly  or  indirectly  have  or  Jiold 
any  share  or  interest  in  any  contract  to  be  entered  into  by  the 
Trustees  of  such  Road,  under  the  Penalty  of  one  hundred 
pounds,  to  be  levied  and  applied  as  the  other  penalties  hereby 
imposed  are  directed  to  be  levied  and  applied ;  and  it  shall  be 
ill  the  option  of  the  said  Trustees,  and  competent  to  them,  to 
render  sudh  contract  null  and  void.** 


XIV.  **  Thatall orders  and  proeeedinn of  the 
SXTwtSU  Trustees  of  every  Turnpike  Road,  together  with 
Id  «  Bock.  the  names  of  the  Trustees  present  at  every  meet* 
ing,  shall  be  entered  in  a  book  to  be  kept  by  the  Clerk  to  the 
aaid  Trustees  for  tbat  purpose^  and  be  signed  by  the  Preses  of 
Che  meeting  at  which  such  orders  or  prooeedings  shall  be  from 
cime  to  time  made  or  had ;  and  that  such  book  shall  be  open- 
ed at  all  seasonable  times  to  the  inspection  of  any  of  the 
Trustees^  without  fee  or  reward;  and  sueh  books,  or  es« 
tracts  thereof,  signed  by  the  Clcrk»  shall  bear  fiuth  and  be  re- 
eeived  in  evidence  in  ali  Courts  of  Justice^  Committees  of 
Parliament,  and  elaewhercy  in  the  same  manner  as  extracts  of 
proceedings  of  Courts  of  Law  in  Scotland,  without  any  proof 
of  their  being  such  books  or  extracts." 

^^  -  XV.  •«  That  the  Trustees  of  every  Turnpike 

^J!S^V^  Road  shall  direct  a  book  to  be  provided  and  kept 
k«|ic.  and  to  be    by  their  Clerk  or  Treasurer  for  the  time  being,  m 

SSk^'tr '°'  w^^^  ^^^  *^^  Cl^r^  ^  Treasurer  shall  enter 
TruirTff.  Ore-  true  and  regular  accounts  of  all  sums  of  money 
buorfi,  and  received  and  expended  on  account  of  the  road  for 
^'^^  which  he  shall  act,  and  of  the  several  articlesy 

matters,  and  things  for  which  such  sums  of  money  shall  have 
been  disbursed,  and  which  book  shall  at  all  seasonable  times  be 
open  to  the  inspection  of  any  of  the  said  Trustees,  or  of  an  v 
Creditor  on  the  tolls  collected  and  taken  on  the  road  to  which 
such  book  relates,  or  of  any  person  who  shall  have  paid  any  of 
the  tolls  authorised  to  be  taken  on  such  road ;  and  any  such 
Trustee,  Creditor,  or  other  person  may  take  copies  of  the  said 
book,  or  any  part  thereof,  without  panng  any  thing  for  the  same, 
but  erery  such  person,  not  beinga  Trustee  or  Creditor,  shall 
pay  one  shilling  to  the  Clerk  or  Treasurer  for  each  such  inspec- 
tion ;  and  the  said  book  shall  be  produeed  by  the  said  Clerk  or 
Treasurer  at  all  meetings  of  the  said  Trustees ;  and  in  case  any 
Clerk  or  Treasurer  shall  not  permit  or  shall  refuse  to  permit 
any  such  Trustee,  Creditor,  or  other  penon  to  inspect  any  such 
C3erk  rvfknbif  book.  Of  to  take  such  copies  as  aforesaid,  or  in 
toMMoo^c  ease  such  Clerk  or  Treasurer  shall  refuse  or  ne. 
to  teCeit  ^4.  gi^gf  ^  produce  such  book  at  any  meeting  of  the 
■aid  Trustees,  such  Clerk  or  Treasurer  shall  forfeit  andpay  any 
SUB  not  exoeedtnff  five  noonds  to  any  such  Trustee,  Cfreditor, 
or  other  person  who  shall  prosecute  (at  the  same,  with  the  ex- 
penses of  process  or  pioeeediiigB.'' 

Tnvcws  aiay  X  VL  **  That  the  Trustees  of  everv  Turnpike 
po^'^e  aaJ  be  Hoad  may  pursue  and  be  pursued  in  aU  actions  or 
Sum  at  tbcit  processes  in  the  name  of  tiieir  Clerk  or  Treasurer 
Clark,  ftc  for  the  time  being ;  and  that  no  action  or  process 
brougbt  or  eommenced  by  or  against  amy  Trustees  of  anv  Turn- 
pike Roadf  by  virtue  of  thia  or  uj  ower  Act  of  Pariianent, 
in  the  name  of  their  CLeric  or  iMsnier,  shall  cease  by  the 
death  or  removal  of  sueh  Cleik  or  Tesasarer,  or  by  the  act  of 
sueh  Clerk  or  Treasurer  urithout  the  consent  of  the  said  Trus- 
tecsy  but  tbat  thi  Clerk  or  Txcnnirer  for  the  tine  to  the 


Trustees  shall  always  be  deemed  to  be  the  pursuer  or  defender 
(as  the  case  may  be)  itr  every  such  action  or  process :  Provided 
always,  that  all  expenses  of  process  or  proceedings  so  incurred 
by  such  Cleik  or  Treasurer  shall  be  reimbursed  and  paid  out  of 
the  trust  funds  of  the  Turnpike  Road  for  which  he  shall  act." 

Ofllccia  to  XVII.  **  That  all  such  officers  as  shall  be  ap« 

account.  pointed  by  the  Trustees  of  any  Turnpike  Road 

shall,  as  often  as  required  by  the  Trustees,  render  and  give  to 
them,  or  to  such  person  as  they  shell  for  that  purpose  appoint, 
a  true,  exact,  and  perfect  account  in  writing  under  their  respec- 
tive hands,  with  toe  proper  vouchers,  of  aU  monies  which  they 
shall  respectively,  to  the  time  of  rendering  such  accounts,  have 
received,  paid,  and  disbursed  by  virtue  of  this  or  any  Turnpike 
Act,  or  for  or  on  account  or  by  reason  of  their  respective  of- 
fices ;  and  in  case  any  money  so  received  by  any  such  oflicer 
shall  remain  in  his  hands,  the  same  shall  be  paid  to  the  Trus- 
tees, or  to  such  person  as  they  shall  in  writing  under  their  hands 

Fracffdfngt  iiuthorise  and  empower  to  receive  the  same ;  and 
on  Officers  if  any  sueh  officer  shall  refuse  or  wilfully  neglect 
SkcmMiitm*"'  to  render  and  give  such  account,  or  to  produce  and 
deliver  up  such  vouchers,  or  shall,  for  the  space  of 
fourteen  days  after  being  thereunto  required  by  the  said  Trus- 
tees, so  refuse  or  neglect  to  render  and  give  up  to  them,  or  ta 
such  person  as  they  shall  direct  or  appoint,  all  books,  papers* 
writings,  tools,  matters,  and  things  in  his  hands,  custody,  or 
power,  belonginff  or  relating  to  the  Road  for  which  he  shall  act^ 
then  it  shall  be  lawful  for  the  Sheriff  or  Justices  of  the  Peace 
in  Quarter  Sessions  assembled  for  the  shire  where  the  officer  so 
refusing  or  uMilecting  shall  be  or  reside,  upon  complaint  made 
by  or  on  behalf  of  the  said  Trustees,  to  hear  and  determine  suck 
complaint  in  a  summary  way,  and  to  cause  such  money  as  shall 
appear  to  be  due  and  unpaid  to  be  levied  by  poinding  and  aula 
of  the  goods  and  effects  of  such  officer,  rendeiinir  to  him  the 
surplus  (if  any)  of  the  money  remaining  due,  aner  deducting 
the  expenses  of  such  poinding  and  sale ;  and  if  sufficient  goods 
and  effects  cannot  be  found,  or  if  it  shall  appear  to  any  sudi 
Sheriff  or  Justices  assembled  as  aforesaid  that  any  such  officer 
shall  have  wilfully  refused  to  give  such  account,  or  to  ddiver  up 
all  or  any  books,  papers,  writings,  tools,  matters,  and  things  in 
his  custody  or  power,  relating  to  the  execution  of  his  offiee^  sucb 
Sheriff  or  Justices  shall  commit  him  to  the  House  of  Correction 
or  Common  Gsol  of  the  shire  where  such  offender  shall  be  or 
reside,  there  to  remain  until  he  shall  make  and  give  a  true  and 
perfect  account,  aud  verify  the  same  in  manner  aforesaid,  and 
shall  produce  and  deliver  up  the  vouchera  relating  thereto,  and 
shall  have  paid  the  money  (if  any)  remaining  in  his  hands  as 
aforesaid,  according  to  the  direction  of  the  Trustees,  or  sbaU 
have  compounded  with  the  said  Trustees  for  such  money,  ana 
paid  such  composition  according  to  their  direction,  which  compo- 
sition all  Trustees  are  hereby  empowered  to  midce  and  receive, 
or  until  he  shall  deliver  up  such  books,  papers,  and  writings^ 
tools,  matters,  and  things  as  aforesaid,  or  have  given  satisfaction 
to  the  Trustees  concerning  the  same ;  but  no  such  officer  who 
shall  be  committed  on  account  of  his  not  having  sufficient  goods 
and  effects  as  aforesaid,  shall  be  detained  in  prison  by  virtue  of 
this  Act  for  any  longer  time  than  six  calendar  months.*' 

Afloounf.  10  .  XVIIL  «  That  the  Trustees  of  every  Turn- 
be  «Miua)iy  pike  Road  shall,  and  they  are  hereby  required, 
audited.  either  by  themselves  or  some  committee  of  their 

number,  annually  to  examine  the  vouchers,  and  audit  and  settle 
the  accounts  of  the  respective  Clerks  and  Treasurers  appointed 
by  them,  and  to  examine  into  the  state  of  the  revenues  and  debts, 
distinguishing  bonded  from  floating  debts,  of  the  several  Roads 
for  which  they  shall  act  as  Trustees,  and  to  make  up  abstracts 
of  such  accounts,  which  abstract  shall  contain  a  statement  of  the 
revemaes  and  debts  of  the  trust,  and  also  an  account  of  all 
bonds  given  by  the  Trustees,  and  the  dates  thereof;  which  said 
abstracts  of  accounts  and  statements  shall  be  signed  by  not  less 
than  three  of  the  Trustees.** 


.jy^.!^  g^  XIX.  «<  That  it  shall  be  lawful  for  the  True, 
acccpc  Sub.  tees  of  every  Turnpike  Road  to  accept  subscrip* 
laliiiiliaof*  tions  for  such  sum  of  money  as  may  be  requiaita 
iMrticuiarpari  for  the  making  or  maintaining  any  particular  part 
of  the  noadf.  of  the  said  Roaos,  and  for  securing  the  repayment 
I    thereof,  with  interest,  to  assign  the  tolls  authorised  to  be  levied 
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on  any  of  tbe  said  Roads  ;  and  they  are  hereby  to  lay  out  and 
apply  the  money  so  lent  for  that  express  purpose  accordingly/* 

Pavmrat  of  ^^'  "  '^^^  ^^  ""^  person  who  has  subscribed 
8uh«crii»tion«  or  shall  subscfilie  towards  the  making  and  main- 
to  be  enforced,  taining  the  Roads  by  any  Act  intended  to  be  made 
and  repaired,  shall,  after  forty  ^ays*  notice  giren  by  any  person 
authorised  by  the  said  Trustees  to  receive  and  recovilr  the  sub- 
scription money,  neglect  or  refuse  to  pay  the  sura  by  him  or  her 
subscribed,  to  tbe  person  so  authorised,  it  shall  be  lawful  for 
such  person,  and  be  is  heteby  required,  to  pursue  for  and  recover 
the  said  subscription  money  in  any  Court  competent  in  Scot' 
land." 

Powertobor.  ^^t  "  That  it  shall  be  lawftol  for  the  Tfus- 
ruw  Mon«  J  '  tees  of  every  I'umpike  Road  to  borrow  and  take 
Toiir"^''*  up  at  interest  on  the  credit  of  the  tolls  arising 

on  sucb  Hoad  any  such  sum  of  money  as  they 
shall  from  lime  to  rime  respectively  think  proper,  and  to  assign 
the  Tolls  on  such  Road  or  any  part  thereof  as  a  security  to  any 
person  who  shall  advance  such  sum  of  money." 

Form  of  As.  XX XL  ''  That  assignations  of  toll  dutie* 
•ignaiion.  shall  be  in  tbe  words,  or  to  the  effect  following : 

videlicet,  ' 

(  T)  Y  virtue  of  an  Act  passed  in  the 

JD  year  of  the  Reign  dT  intituled  [^^^ 

tetjbrih  ike  Title  of  the  Act  or  Jets]  we  a  quorum  of  the  Trus- 
tees for  executing  the  said  Act  [or  Acts],  in  consideration  of 
the  sum  of  advanced  and  paid  to  the  Trea- 

surer of  the  said  Trustees,  do  hereby  grant  and  assign  unto 
A.  B,  and  his  Executors  and  Assignees  [here  fpeeify  the  mat-' 
ier  awgned],  to  be  held  from  this  day  of 

in  the  year  of  our  Lord  ,  utitil  the  said 

sum  of  ,  with  interest  after  the  rate  of 

per  Centum  per  Annum,  shall  be  paid  and 
discharged.* 

And  the  expenses  of  such  assignations  shall  be  paid  out  of  the 
toll  duties,  and  ccroies  thereof  shall  be  entered  by  the  Clerk  to 

Traniferenee  ^^®  Trustees  in  their  book  of  orders  and  proceed- 
by  lodoTMu  ings ;  and  it  shall  be  lawful  for  all  persons  respec- 
^'>'  tively  to  whom  any  assignarion  of  tolls  shall  be 

made  as  aforesaid,  or  shall  have  been  made  before  the  passing  of 
this  Act,  or  who  shall  be  from  time  to  time  entitled  to  the  mo- 
ney thereby  secured,  to  transfer,  by  indorsation  on  such  assig- 
nation,  bis,  her«  or  their  right  and  interest  in  and  to  such  assig- 
nation of  tolls,  and  tbe  principal  money  and  interest  thefeby 
secured,  to  any  other  person  whomsoever;  which  indorsation 
shall  be  in  the  words,  or  to  the  effect  following :  videlicet, 

i  T  A.  B.  do  hereby  transfer  all  my  right  to  the  within-writ- 
A    ten  assignation  of  thereby  secured  to 

and  his  [or  my]  heirs  and  assignees.' 
And  such  assignation,  with  notice  to  the  Clerk  of  the  said 
Trustees,  and  entry  thereof  in  their  books  of  proceedings,  shall 
be  equivalent  to  and  have  all  tbe  effects  of  an  intimated  assig. 
nation,  as  affording  a  preference ;  and  every  indorsee  may  in  like 
manner  indorse  the  same,  and  sticli  indorsation,  with  notice 
thereof  entered  as  aforesaid,  shall  have  all  the  effects  of  an  in- 
timated assignation,  and  so  lotiet  quotiea ;  and  all  persotis  to 
whom  any  such  assignation  or  indorsaHon  shall  be  made  as 
aforesaid,  shaU,  in  proportion  to  the  sum  of  money  thereby  se- 
cured, be  creditors  on  tbe  tolls  by  such  Act  granted,  in  equal 
degree  one  with  another,  or  in  such  order  as  shall  be  agreed 
upon  and  stipulated  b^  the  said  Trustees  at  the  time  of  the  ad- 
vance of  their  respective  shares.** 

Tru.i«fi  nay  XXIII.  '«  That  it  shall  be  lawful  for  the  Trus- 
borrow  Money  tees  of  every  Turnpike  Road  to  borrow  on  life- 
oo  Anouity.  rent  annuity,  and  to  assign  the  toll  duties  levi- 
able on  the  same  to  the  lender  of  the  money,  such  sums  as  they 
shall,  from  time  to  time,  think  proper;  and  it  shall  be  lawful  for 
the  grantee  of  such  annuity  to  transfer  tbe  same  by  indorsation 
as  aforesaid,  which,  with  notice  to  the  Clerk  and  entry  in  the 
books  of  Trustees,  shall  be  equivalent  to  an  intimated  assigna- 
tion, as  affording  a  preference ;  and  that  such  indorsee  shall 
have  also  power  to  transfer  in  like  manner  such  annuity,  and  so 
totiea  qvatiet  during  the  life  of  the  grantee  thereof;  and  that  the 
person  claiming  the  payment  of  the  same  shall  be  at  all  times 


bound,  if  so  required,  to  produce  satisfactory  proof  of  the  said 
grantee  having  been  alive  up  to  the  date  of  such  claim  :  Pro- 
vided always,  that  it  shall  not  be  lawful  for  tbe  Trustees  to  give 
more  than  ten  per  centum  on  any  sum  of  money  so  to  be  bor- 
rowed by  the  said  Trustees  on  annuity,  or  to  grant  any  sucb  an- 
nuity on  any  life  under  fifty  years  of  age." 

Truiteet  not  XXlV.  •«  That  the  said  Trustees  shall  not  be 
PftMDkiiy  U4.  held  or  adjudged  to  have  rendered  themselves  per- 
^'•^  sonally  liable  for  the  repayment  of  any  money 

borrowed,  or  interest  thereof,  -by  reason  of  having  signed  any 
securities  in  pilrsuanCe  of  any  Turnpike  Act,  but  which  securi- 
ties  shall  be  held  and  considered  as  granted  upon  the  sole  credit 
and  security  of  the  tolls;  nor  shall  any  Trustee  or  subscriber 
be  held  personally  liable,  upon  any  pretext,  for  payment  of  any 
sum  or  performance  of  any  obligation  for  payment  or  perform- 
ance  of  which  he  shall  not  have  bound  himself  personaJly  as  an 
indtvidua],  iiidependent  of  Ms  office  as  a  Trustee  under  any 
Tunlpike  Act/^ 

Coiitracfa  mid  XXV.  "  That  all  coti tracts,  agreements,  bonds, 
Agreemeiitt  assignments,  and  securities  made  or  entered  into 
Acirio  blT'  '>y  "ny  person  or  persons,  to  or  with  the  Trustees 
goud.  for  executing  any  Act  expired  or  repealed,  accord- 

ing to  the  prorisions  and  dii'ections  thereof,  shall  remain  in  full 
fotce,  and  shall  be  and  continue  available  in  all  Courts  of  Law 
and  Equity  until  the  same  are  fully  satisfied  and  performed ; 
and  all  contmcts,  agreements,  bonds,  assignments,  and  securi- 
ties, duly  made  or  entered  into  by  the  Trustees  for  executing  any 
sack  Act,  to  or  with  any  person  or  persons,  shall  remain  in  full 
force  and  effect,  and  shall  be  binding  on  tbe  Trustees  for  exe- 
eating  any  Aet,  continuing  or  renewing  such  Act,  or  constitu- 
ting a  new  trust  in  lieu  thereof  for  the  same  road  or  roads,  and. 
on  all  other  contractitig  parties,  and  shall  be  observed  and  kept 
aecoiding  to  the  terms  and  stipulations  and  tenor  of  the  same  in 
all  respects  as  if  such  Act  bad  not  expired  or  been  repealed.** 

Book!  of  Ac-  XXVL  "  That  all  books  containing  the  ac- 
eountaaMl  counts  and  proceedings  of  the  Trustees  for  exe- 
'"ATforSer  cuting  any  Act  expired  or  repealed,  or  extracts  of 
Acuto%?evi.  the  proceedings  signed  by  the  Clerk,  shall  and 
dcnce.  may  be  given  in  evidence  in  all  cases  of  ^peal, 

and  in  all  prosecutions,  processes,  and  actions  whatsoever,  in 
the  same  manner  as  if  such  Act  had  not  expired  or  been  re- 
pealed." 

Ofilcen  ap-  XXVII.  «  That  the  Clerks,  C/ollectors,  Sur- 
poinied  under  veyors,  and  other  Officers  who  have  been  appointed 
Act  'io"cnniu  w"<lcr  and  employed  in  the  execution  of  any  Act 
nue  under  re.  expired  or  repealed,  shall  continue  to  exercUe  their 
newed  Act.  offices  under  any  other  Act  renewing,  re-enacting, 
of  continuing  such  Act,  until  they  shall  be  displaced  and  removed 
by  the  Trustees,  or  be  incapable  of  executing  their  offices,  and 
shall  be  subject  to  the  like  rules  and  regulations  and  pains  and 
penalties,  in  all  respects  as  before,  in  tbe  same  manner  as  if 
such  Act  had  not  expired  or  been  rept^aled.*^ 

ptaM  tnre.  XXV XI I.  *<  And  whereas  maps  or  plans  de- 
main  wiibthe  scribing  roads  intended  to  be  made  or  altered 
p  Me'^anri'be  ^^^  improved,  and  tbe  lands  through  which  snch 
oplHriTlo.  roads  will  lead,  together  with  books  of  reference 
•peciion.  containing  tbe  names  of  che  owners  and  occupiers 

of  such  lands,  are  required  to  be  deposited  with  the  Clerks  of 
the  Peace  of  the  counties  thipugh  which  such  roads  pass ;  be  it 
enacted.  That  all  such  maps  or  plans  and  books  of  reference 
shall  remain  in  the  custody  of  the  said  Clerks  of  the  Peace ; 
and  every  person,  being  an  owner  or  occupier  of  any  lands  or 
tenements  upon  the  line  of  any  such  road,  shall  at  all  seasonable 
times  have  access  to  the  said  maps  or  plans  and  books  of  refer- 
ence, and  shall  be  entitled  to  examine  and  make  extracts  from, 
or  copies  of  the  same,  paying  to  the  Clerk  for  such  copy  or 
extract  from  the  same  after  the  rate  of  Sixpence  for  evei7  se- 
venty-two words  of  such  copies  or  extracts.** 

RoMie  iiMv  bt  XXIX.  <«  That  it  shall  and  may  be  lawful  to 
iMdfvDotwitii.  and  for  the  Tmsiaes  of  all  Turnpike  Roads  to 
titihi'^a^i^  make  or  alterand  improve  such  roads  into,  through, 
tioii  of  owner  acTOSs,  or  over  the  several  lands,  grounds,  or  tene- 
or  occupier.  ments  of  any  person  or  persons,  body  or  bodies 
politic,  corporate  or  collegiate,  who  is  or  are  or  shall  be  owner 
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or  owners  of  land  over,  in,  or  through  which  the  same  is  set  out 
and  described  in  such  maps  or  plans,  although  the  name  or 
names  of  such  person  or  persons  may  happen  to  be  erroneously 
set  forth  or  omitted  in  such  books  of  reference,  in  case  it  shall 
be  made  to  appear  to  any  two  or  moie  Justices  of  the  Peace  for 
the  county  in  which  the  question  shall  arise,  end  be  eertified  by 
writing  under  their  bauds,  that  such  error  or  omission  proceeded 
from  mistake,  and  that  such  owner  or  occupier  had  received  due 
notice,'* 

Sheriff*  *e.  XXX.  "  That  it  shajl  be  lawful  for  the  She- 
empower^  to  riffs  within  their  respeiBtive  shires  to  take  afidavits 
take  afllUvitA  on  oath  or  affirmation  (which  oath  or  affirmation 
ofaoitce*.  ^^^^  Sheriffs  are  hereby  authorised  to  administer) 

of  the  answers  that  may  be  given  by  the  proprietors  and  occujii- 
ers  of  lands,  on  application  made  to  them  for  their  consent  to 
any  bill  for  making  or  repairing  any  Turnpike  Road  ;  and  every 
such  affidavit  shall  be  in  the  form  following,  tta  nearly  as  the 
circumstances  of  the  case  will  admit ; 

Form  of  ifll.      ^  ^    B.  oi  maketh  oath  and 

*«^»t-  *       aaith,  for,  being  one  of  the  ncopte  caltud 

tluaken,  upon  his  solemn  affirmation  saith,]  That  be  did  apply 
to  and  did  receive  from  the  several  persons 

whose  names  are  contained  in  the  paper  hereto  annexed,  whom 
be  believes  to  be  the '  proprietors  and  occupiers  of  the  lands, 
through  which  the  intended  Turnpike  Road  is  to  be  carried,  the 
Answers  set  forth  in  the  paper  hereunto  pn^exed. 

(Signed)        •  A,  B.* 

*  Sworn  [or,  solemnly  affirmed]  before  me,  as  witness  my 
band,  the  day  of  in  the  year  .' 

And  no  aucb  affidavit  as  aforesaid,  aball  be  subject  or  liable  to 
any  sraoip  duty  now  payable  by  a<iy  Act,  or  which  shall  hereaf- 
ter be  imposed,  unless  Sfieoially  named  and  made  subject  thereto 
by  ihe  Act  imposing  the  same ;  aor  shall  any  fee  be  charged  by 
any  Sheriff,  Sheriff- Clerk«  or  other  officer,  for  administering 
or  attesting  the  above  oaths  or  •ffirmations.*' 

proof  of  han«i.  XXXI.  "  That  proof  of  the  handwriting  of 
*iir"*'*hi^*"  ^^^  Sheriff  before  whom  any  such  affidavit  shall 
deemed  auffi.  ^  mi*4e  as  sfoi  esaid,  shall  lie  sufficient  evidence 
ewnt.  of  the  signature  of  such  Sheriff  before  any  com- 

mittee oi  eitaet  House  of  Parliament,  without  any  >Kntness  being 
produced  who  was  present  at  the  time  when  such  affidavit  was 
made," 

XXXII.  **  That  it  shaU  be  lawful  for  anv 
Pnver  to  erret  Turnpike  Trustees  to  continue  or  erect  Toll 
HJi«?r  13  Bars  on  ;inv  Turnpike  Uoad  or  on  the  sides 
the  property  tbereof,  AS  also  Toll  rjouses,  and  to  design  suita- 
u^Tiuitw?*^  ble  gardens  for  the  ToUgutherers,  not  exceeding 
one-eighth  par^t  of  an  acre ;  and  the  right  and  pro- 
perty of  such  bars,  houses,  and  gardens  ^re  herebv  vested  in  the 
said  Trustees :  Provided  always,  that  no  Toll  Bar  shall  here- 
BMtridiMi  oa  ^^^^^  ^  erected  by  authority  of  this  or  of  any 
MUiiiff  u|»  XoU  Turnpike  Act,  unless  the  same  be  ordered  by  the 
^*"'  Trustees  at  a  meeting,  of  which  and  of  the  pur- 

pose whereof  fourteen  days*  public  notice  shall  have  beea  given 
in  any  newspaucr  usually  circulated  in  the  sbire  in  which  such 
road  or  the  principal  part  thereof  is  situated,  and  by  affixing  the 
same  upon  all  the  Toll  Sars  elected  on  such  road  which  shall 
not  be  farther  distant  than  six  miles  from  the  place  where  such 
Toll  Bar  is  proposed  to  be  erected,  and  also  on  the  church  door 
of  the  jiarish  within  which  such  Toll  Bar  is  proposed  to  be 
erected." 

Trocie«   mmf  XXXIIL   <<  That  it  shaU  be  lawful  for  the 

reduce  Toi «  Trustees  of  every  Turnpike  Road,  at  a  meeting 

Tot/ Ban  Slid  ^o  be  held  for  that  purpose,  (of  which  one  calen- 

afterwaidt  dar  month's  notice  shall  be  given  in  writing,  to  be 

tSiii*1nd*re.  "^^  <"•  "^^  ^^  '^^^^  ^l'*"  *P^  ■"cb  road,  and 
puce  Toll  by  advertisement  in  any  newspaper  circulated  as 

B«r«.  aforesaid,)  from  time  to  time  to  lessen  and  reduce 

the  Tolls  granted  by  asy  Turnpike  Act,  or  to  take  dowa  and 
remove  any  Toll  Bar  erected  by  authority  of  this  or  of  any  local 
Turnpike  Act,  and  in  like  manner  to  advance  any  of  the  Tolls, 
so  that  the  several  and  respective  Tolls  do  not  exceed  the  Tolls 
allowed  to  be  demanded  and  taken  by  such  Turnpike  Act,  and 
again  to  erect  the  Toll  Bar,  that  may  have  been  so  taken  down, 


and  collect  Tolls  thereat :  Provided  nevertheless,  that  where  the 
whole  money  borrowed  on  the  credit  of  the  Tolls  shall  not  have 
been  discharged,  no  Toll  shall  be  reduced,  nor  Toll  Bar  removed, 
without  the  consent  in  writing  of  the  persons  entitled  to  three- 
fourths  of  the  money  remaining  due  upon  such  respective  Tolls, 
and  of  such  Trustees  as  shall  have  become  personally  liable  for 
the  same." 

Powen  for  XXXIV.  «  That  it  shall  be  lawful  for  the 
TruaM  to  let  Trustees  of  every  Turnpike  Road,  at  a  meeting 
Jubiw  r!iip,*'  appointed  for  the  purpose,  to  let  by  public  roup 
the  Tolls  of  the  several  Bprs  erected  as  aforesaid  ; 
and  in  case  no  bidder  shall  offer,  or  in  case  the  said  Tolls  shall 
not  be  let  by  public  roup,  it  shall  then  be  lawful  for  the  said 
Tniatees  to  let  the  same  by  private  tender :  Provided  always, 
that  no  such  Tolls  shall  be  let  for  a  longer  time  than  three 
years,  and  that  at  all  sueh  lettings  the  Trustees  shall  be  entitled 
to  bid  for  the  Tolls  s6  to  be  let,  either  by  themselves  or  their 
Clerk  or  their  Treasurer,  or  any  other  person  by  them  respect 
ttfely  authorised,  such  person  declaring  that  he  is  authorised  to 
bid  by  the  said  I'rustees." 

Triittecf  to  .  XXXV.  "  That  the  Trusteefi  of  every  Turn- 
provide  ubie«  pike  Road  shall  provide  for  every  Toll  Bar  a 
of^ita  and  pri  pted  or  painted  schedule  or  table,  containing  the 
name  of  the  Toll  Bar,  with  a  list  of  the  Tolls 
payable  at  such  Bar,  and  also  the  name  of  every  other  Bar 
wliich  shall  be  cleared  by  the  payment  of  Toll  at  such  Bar; 
and  shall  provide  for  every  Bar,  payment  at  which  shidl  clear 
any  other  Bar,  tickets  denoting  the  payment  of  Toll,  and  men- 
tioning the  Bars  so  cleared,  one  ot  which  tickets  shall  be  de- 
livered to  the  person  paying  the  Toll,  and  which  shall  also  have 
printed  or  written  thereon  the  day  of  the  month  on  which  the 
same  is  delivered ;  and  on  the  production  of  such  ticket  at  any 
Bar  cleared  by  the  payment  of  the  Toll  at  the  Bar  where  such 
ticket  was  delivered,  the  person  producing  the  same  shall  pass 
throujgh  such  other  Bar  without  paying  any  additional  Toll.** 

Ssempiiiiff  XXXVJ.  **  That  no  Toll  shall  be  demanded 
Royal  Family  or  taken  at  any  Bar  erected  by  authority  of  this 
from  Toiu.  ^  jjf  Turnpike  Act,  for  any  horses  or  car- 
riages attending  his  Majesty  or  any  of  the  Royal  Family,  or 
returning  therefrom.** 

Opoerai  Ex.  XXXVII.  <<  That  no  Toll  shall  be  demanded 
mptiOfM  fn«i  or  taken  at  any  such  Toll  Bar  as  aforesaid  from 
^^' "*  any  peraon,  for  any  horse  or  other  beast  of  draught, 

or  for  any  waggon,  cart,  or  other  carriage,  emplo3red  in  or  re- 
turning empty  Trom  carrying  or  conveying,  or  going  empty  to 
carry  or  convey,  any  materials  for  midcing  or  maintaining  any 
Turnpike  or  Statute  Labour  Road,  or  for  building,  rebuilding, 
or  repairing  any  bridge  or  toll  house  on  any  TuAipike  or  Statute 
Labour  Road,  and  uo  other  matter  or  thing  whatsoever,  or  other- 
wise e  111  ployed  on  account  of  any  such  road  and  for  the  purposes 
of  the  same,  and  fot'  no  other  purpose,  or  going  before  or  re- 
turning empty  after  bein|;  so  employed ;  or  ror  any  horse  or  other 
beast  of  draught,  or  carnage,  employed  only  in  carrying  or  con- 
veying, or  goin^  or  returning  empty  before  or  after  having  been 
employed  only  m  carrving  or  conveyiqg,  on  the  same  day,  on  the 
Turnpike  road  on  which  such  gate  is  placed,  any  ploughs,  har- 
rows, or  other  implements  of  husbandry,  or  any  hay,  straw, 
manure,  dung,  fodder  for  cattle  or  com  in  the  straw  produced  on 
any  farm,  or  seaweed  or  materials  for  draining^  collected  and  used 
on  such  ikrm,  or  other  produce  of  the  same,  from  one  part  of 
any  such  farm  to  another ;  or  for  any  horses  or  other  beasts  of 
husbandry,  or  any  sheep  or  cattle,  going  to  or  returning  from 
their  usual  pasture  or  watering  place,  or  going  to  be  or  returning 
from  being  shoed  or  fairied  at  tneir  usual  smithy,  or  going  to  or 
returning  from  plough  or  harrow ;  or  ftom  any  person  going  to 
or  returning  from  his,  her,  or  their  usual  place  of  religious 
wonhip;  or  from  any  clergyman  going  to  or  returning  from 
visiting  any  sick  parishioner,  or  on  other  his  parochial  duty 
within  his  parish ;  or  from  any  person  attending  the  funeral  of 
an^  person  who  shall  die  and  be  buried  within  the  parish,  or 
going  to  or  returning  from  such  funeral,  at  any  Toll  Bar  within 
the  same  parish ;  or  for  any  horae  or  other  beast  of  draught  or 
burden,  or  carriage  of  whatever  description,  employed  or  to  be 
employed  in  conveying  the  mails  of  letten  and  expresses  under 
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the  mithority  of  his  Majesty*!  Postmaster  General,  either  when 
employed  in  conveying,  fetching,  or  guarding  such  mails  or  ex- 
presses, or  in  returning  back  from  conveying  the  same,  except  in 
so  far  as  such  horse  or  other  beast  of  drau^t,  or  carriage,  are 
■pedally  made  liable  to  the  payment  of  Tolls  and  duties  by 
virtue  of  an  Art  made  in  the  fifty-third  year  of  the  reign  of  His 
Majesty  King  George  the  Third,  intituled  Ah  Ad  to  repeal  the 
Exemption  from  Toll  granted  fir  or  in  respect  of  Carriaget  with 
more  than  Two  Wkeela  carrying  the  Mail  in  Scotland,  and  fir 
granting  a  Mate  fir  Pottage  ae  an  Indemnity  fir  the  Lots  vMch 
may  ariee  to  the  Revenue  ^  the  Pott  Qjfice  from  the  Payment  of 
such  ToUt  i  nor  shall  any  ToU  be  demanded  or  taken  for  the 
horse  of  any  Officer  or  Soldier  on  march  or  on  duty ;  or  for  any 
borse  or  other  beast»  or  any  waggon,  cart,  or  other  carriage^  em- 
plojred  only  in  carrying  or  conveying,  or  going  or  rettiraing 
empty  before  or  after  having  been  employed  only  in  carrying  or 
conveying^  the  arms  or  baggage  of  any  such  Officers  or  Soldiers, 
or  any  sick,  wounded,  or  tabled  Officers  or  Soldiers ;  or  for 
any  waggon,  cart,  or  other  carriage  whatsoever,  or  for  any  horse 
or  other  beast  of  draught  drawing  the  same,  employed  in  cori^ 
veying  any  Ordnance  or  Barrack  or  Commtsstarat  or  other 
public  stores  of  or  belonging  to  his  Migesty,  or  for  the  use  of 
nis  Maje8ty*s  Forces,  or  going  or  returning  empty  before  or 
after  having  been  so  employed ;  or  for  any  carriage  conveying 
Volunteer  Infantry,  or  for  any  horse  furnished  by  or  for  any 
person  belonging  to  any  Corps  of  Yeomanry  or  Volunteer 
Cavalry  or  Infantry,  and  rode  by  him  in  going  to  or  returning 
from  any  place  appointed  for  and  on  the  days  of  exercise,  inspec- 
tion, or  review,  or  on  other  military  duty ;  or  for  any  horse  or 
carriage  used  by  any  Clerk,  Treasurer,  Superintendent,  Sur- 
veyor, or  other  Officer  acting  under  any  Turnpike  Trustees, 
when  employed  exclusively  on  the  business  of  the  road  on  which 
he  is  travelling ;  or  for  any  horses,  cattle,  or  carriages  which 
shall  not  travel  altogether  aibove  one  hundred  yards  on  any  road 
in  whole  or  in  part,  before  or  after  passing  any  Bar  at  which 
Toll  duty  is  leviable  for  using  the  same :  Provided  always,  that 
Pcmitf  oQ  if  <uny  person  shall  claim  or  take  the  benefit  of 
firaadulrac  any  exemption,  not  being  entitled  thereto,  every 
•tMioo.  g^j^  person  shall  forfeit  and  pay  a  sum  not  ex- 

ceeding ^ve  pounds ;  and  in  all  cases  the  proof  of  exemption 
shall  ^  upon  the  person  claiming  the  same.** 

fSnVSi*'  XXX  VIII.  *'  That  nothing  under  one  hun- 
coBsidcrad  a  ^'^  weight  shall  be  reckoned  a  loading  in  any 
liOBding.  waggon,  cart,  or  other  such  carriage;  and  th^ 

every  such  carriage  passing  with  any  thing  under  such  weight, 
and  returning  on  the  same  day  with  a  loading,  shall  be  liable  in 
only  one  payment*' 


.XXXIX.  «  That  all  horses  travelling  for  hire 
nnder  the  Post-horse  Duties  Acts,  baring  passed 


P(Nt  bOISflii, 

li«vtaf  pMwd 

2^2]^, '"^  through  any  Toll  Bar  drawing  any  carriage  in  re- 
torn'  ToiLfirss  spect  of  which  any  Toll  shall  have  been  paid,  shall 
£'i£>rainc  of  **"  returning  through  the  Turnpike  Gate  at  which 
the  foiioirSg  the  Toll  shall  have  been  paid,  and  the  other 
4ay*  Gates  (if  any)  cleared  by  such  payment,  either 

without  such  carriage,  or  drawing  such  carriage,  the  same  being 
empty,  and  without  a  ticket  denoting  a  fresh  hiring,  be  permitted 
Co  pass  toll-free,  although  such  horses  or  carriage  shall  not  have 
passed  through  such  Turnpike  Road  on  the  same  day ;  provided 
that  such  hones  so  travelling  shall  return  before  nine  of  the 
dock  of  the  morning  succeeding  the  day  on  which  they  first 
passed  the  Turnpike  Gate  at  which  the  Toll  shall  have  been 
paid.** 

Honei  iwviiif  XL.  "  That  where  any  horse  or  horses  shall 
!»••«(«  tbrousS  pass  through  any  Toll  Bar  not  drawing  any  carriage, 
^SSIa**.*  ««»  •  T""  shda  be  oMd  on  «>cl.  hoTM  ««  hone. 
ing  a  cwrtata*  at  such  Turnpike  Gate,  and  the  same  horse  or 
doT  ^^hSSl  ^oi"^"  *^^  return  drawing  any  carrisige  on  the 
lo  bt  d^  xune  day,  or  before  nine  of  the  clock  of  the  mom- 

duetad.  ing  succeeding  the  day  on  which  theyfint  passed 

such  Gate,  the  Toll  paid  on  sucfa  horse  or  horses  on  their  ori- 
ginally pasting,  shall  be  deducted  from  the  Toll  pavable  on  the 
same  when  drawing  the  carriage  to  which  they  shall  be  attached 
on  their  retanif  so  that  no  higher  ToU  shall  on  the  whole  be 


taken  than  if  such  hone  or  horses  had  in  the  fint  place  passed 
throiigh  such  Turnpike  Gate  drawing  the  said  carriage.** 

auft  Cotchc^  XLI.  •*  That  the  Tolls  made  payable  by  local 
tfen^SSn  of  Turnpike  Acts  shall  be  paid  for  and  in  respect  of 
PMuDf.  -  all  horses  or  beasts  of  draught  drawing  any  stage 

coach,  diligence,  van,  caravan,  or  stage  waggon,  cart,  or  other 
stage  carriage  conveying  passen^n  or  goods  for  pay  or  reward, 
every  time  of  passing  or  repassing  i  Provided  always,  that  no 
such  coach  or  carriage  shall  be  liable  on  account  of  any  cbange 
of  horses  for  any  Toll  duty  not  otherwise  exigible.  ** 

PoitolMifst.  XLII.  **  That  the  Tolls  made  payable  by  local 
kc,  on  tvtry  Turnpike  Acts  shall  be  paid  for  and  in  respect  of 
Mv  hkriog.  all  borses  or  beasts  of  draught  let  out  to  hire,  and 
drawing  any  post  chaise,  waggon,  or  odier  carriage,  every  time  of 
passing,  whenever  any  new  hiring  thereof  shall  take  place.** 

Toib  apMi  ew-  XLI II.  <*  That  where  any  carriage  whatsoever 
rUfct  nflUed  with  four  wheels  shall  pass  through  any  ToU  Bar 
to  otben.  affixed  to  any  vrag;^  or  cart,  such  carriage  shaU 

be  liable  to  the  same  Toll  as  if  it  had  passed  through  drawn  by 
two  horses ;  and  in  case  any  carriage  whataoever  with  two  wheels 
only  shall  pass  through  any  ToU  Bar  so  affixed  to  any  tocfa  w^- 
gon  or  cart  as  aforesaid,  such  carriage  shall  be  Uable  to  the  same 
ToU  as  it  would  have  been  if  passing  through  and  drawn  by 
one  horse  only ;  and  where  any  hone  shaU  be  fastened  to  but 
not  used  in  drawing  any  waggoiH  cart,  or  other  carriage^  such 
horse  shall  not  be  liable  to  a  higher  toU  than  a  single  horse, 
laden  or  unladen,  aa  the  case  may  be.** 

For  itwMiy  XLIV.  **  That  if  any  person  sobgoct  to  the 
of  Toiia.  payment  of  any  ToU  by  any  local  TumpUte  Act 

aball,  after  demand  thereof  made.  wiUfuily  neglect  or  refuse  to 
pav  the  same,  it  shall  be  lawful  for  the  person  authorised  to 
collect  such  ToUa,  at  the  time  when  the  same  shall  be  due  and 
payable^  or  within  twelve  hour*  thereafter,  taking  such  assiBt 
ance  aa  shall  be  nceesaary,  to  seise  and  detain  any  hone,  beast, 
cattle,  carriage,  or  other  thing  upon  or  in  respect  of  which  any 
such  ToU  is  imposed,  or  any  carriage  in  respect  of  the  horses  ot 
other  beasts  of  draught  drawing  the  carriage  on  which  such  ToU 
is  imposed,  or  any  of  the  goods  or  effects  of  the  person  so  ne- 
glecting or  refusing  to  pay  (except  the  bridle  or  reins  of  any 
horse  or  other  beast  separate  irom  the  horse  or  beast) ;  and  if 
the  ToU  or  any  part  thereof  so  neglected  or  refused  to  be  paid, 
and  the  reasonable  chaiges  of  such  seixure  and  detention,  shaU 
not  be  jpaid  within  the  space  of  four  days  thereafter,  the  person 
so  seising  and  detaining  may  complain  to  the  Sheriff  <ir  any 
Justice  of  the  Peace  for  the  shire,  who  are  hereby  empowered, 
after  hearing  Uie  penon  complained  of,  or  faiUng  his  appearance 
after  forty-eight  noun*  notice  penonaUy  or  at  his  dwelling  place, 
to  determine  in  a  summary  way  any  dispute  that  may  arise  about 
the  amount  of  tolls  due,  or  the  expenses  of  the  proceedings, 
and  to  grant  warrant  to  sell  bypubUc  roup  any  horse,  beast, 
cattle,  carriage,  or  thing  so  seized  and  detained,  or  a  sufficient 
part  thereof;  the  surplus  of  the  money  (if  any)  arising  from  such 
sale,  and  what  shaU  renuun  unsold,  to  be  returned  to  the  owner 
thereof,  after  such  tolls,  and  the  reasonable  chaiges  occasioned 
by  such  seisure  and  sale^  and  other  eiqtenses  of  proceedings,  shaU 
be  deducted.  ** 

Ptnaitr  oo  XL  V.  "  That  if  any  person  shaU,  with  any 
erading Tolls;  horse,  cattle,  beast,  or  carriage,  pass  to  or  from 
any  Turnpike  road  over  any  land  near  or  adjoining  thereto  (not 
bemg  a  pubUc  highway),  such  person  not  being  the  proprietor  or 
occupier,  or  servant  or  one  of  the  fSunily  of  the  proprietor  or 
occupier  of  such  land,  with  intent  to  evade  the  payment  of  any 
toll'  duty ;  or  if  any  proprietor  or  occupier  of  any  auch  land  shall 
knowingly  or  wiUingly  permit  any  person  (except  as  aforesaid) 
so  to  pass  over  such  land  with  such  intent ;  or  if  sny  person,  not 
being  a  Toll^tberer,  shaU  give,  or  if  any  person  shaU  receive 
fhwi  any  other  person  not  being  a  ToUgstherer,  or  shall  forge, 
counterreit,  or  alter  any  note  or  ticket  directed  to  be  given,  with 
intent  to  evade  the  payment  of  the  toUs ;  or  if  any  person  shall 
fraudulently  or  forcibly  pass  through  any  ToU  Bar  or  Fence 
connected  theiewith,  with  intent  as  aforesaid ;  or  if  any  person 
orukiftg  off  shaU  take  off  or  csose  to  be  taken  off  amrbune  or 
JSnSnf oT**  ^^^  *'*^'  draught  from  any  ooach,  chaise. 
Toll.  waggon,  cart,  or  othor  carriage,  at  or  beifoce  the 
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same  shall  come  to  any  Toll  Bar,  and  after  having  passed  such 
Toll  Bar  shall  add  or  put  on  any  horse  or  other  beast  of  draught 
to  such  coach,  chaise,  waggon,  or  other  carriage,  with  intent  to 
avoid  any  Toll  payable  or  penol^  imposed  by  this  or  any  Turn- 
pike Act ;  erer^  person  so  otfending  shall  forfeit  and  pay  any 
sum  not  exceeding  five  pounds  for  each  otfence.** 

Power  to  erect  XLVL  «  That  it  ahaU  be  lawful  for  any 
w«iiekins  Turnpike  Trusteea  to  erect  Weighing-  Machines 

Uacfaiiiea.  on  any  convenient  part  of  any  Turnpike  Road,  so 

as  not  to  interrupt  toe  travelling  along  the  same,  and  to  direct 
all  waggona,  carts,  or  other  carriages  carrying  any  load,  and  which 
shall  come  within  one  hundred  yards  of  such  machinCt  to  be 
weighed  thereat,  together  with  the  loadiog  thereof." 

FffwiiT  onvD.  XL  VII.  ^  That  if  any  person  shall  unload  ot 
»cf S'efSi**  cause  to  be  unladen  any  goods,  wares,  or  mer- 
ToiL  chandise,  from  any  horse  or  other  beast  of  burden, 

waggon,  cart,  or  other  carriage,  at  or  before  the  sam^  shall  come 
to  anv  Ton  Bar  or  Weighing  Bngine  erected  in  pursuance  of 
any  Turnpike  Act  or  of  this  Act,  or  shall  load  or  lay  upon  such 
horse  or  other  beast  of  burden»  waggon,  cart,  or  carriage,  after 
the  same  shall  have  passed  any  such  Toll  Bar  or  Weighing 
Engine,  any  goods,  wares,  or  merchandise  taken  or  unladen 
from  any  horse  or  other  beast  of  burden,  waggon,  cart,  or  other 
carriage,  belooging  to  or  hired  or  borrowned  by  any  person,  with 
intent  to  avoid  the  payment  of  tolls  payable  for  a  loading  or 
overweight,  every  person  so  offending  as  aforesaid  shall  forfeit 
and  pay  a  sum  not  exceeding  forty  shillinga  for  every  such 
offence." 

Dttty  of  Toll-  XLVIII.  •*  That  the  keeper  of  every  Toll 
keeper  m  to  Bar  where  any  Weighing  Engine  shall  be  erected, 
•eigbin^  Of  any  other  person  appointed  by  the  Trustees  of 

any  Turnpike  Road  to  the  care  of  such  Weighing  Engine,  shall 
Weigh  all  such  waggons,  carts,  or  such  carriages  which  shall  pass 
loaded  through  such  Bars  respectively,  and  which  he  shall  believe 
to  carry  greater  weights  than  are  allowed  to  pasa  without  paying 
addition^  Toll ;  and  if  anv  Tollkeeper  or  person  so  appointed 
penalty  fbr  knowingly  shall  permit  any  such  waggon,  cart,  or 
»cf  *•<<•  other  such  carriage  to  pass  through  an^  such  Toll 

Bar  innth  greater  weights  than  are  allowed  to  be  earned,  without 
payment  of  additional  toll,  on  the  road  on  which  such  Bar  or 
Weighing  Engine  shall  be  placed,  and  shall  not  weigh  the  same, 
and  receive  such  additional  tolls  as  aforesaid,  he  shall  for  every 
such  offence  forfeit  and  pay  a  sum  not  exceeding  five  pounds.*' 

Any  Tnieret      XLIX.    •*  That  it  shall  be  lawful  for  any  Trus- 

o*  Surreroff  tee  OT  SorveyoT  of  any  Turnpike  Road,  if  be  shall 
nav  cause  car.  ^  '  ^  %.  •  '^  *     1  e  ^ 

riagco,  *c.  to    Buspect  a»y  such  connivance  or  neglect  as  afofe- 

be  «etsk«ri.  Said,  to  cause  any  waggon,  cart,  or  other  carriage 
which  shall  have  passed  through  any  Toll  Bar  where  any 
Weighing  Engine  shall  be  erected,  and  shall  not  have  passed 
above  one  burred  yards  beyond  such  Toll  Bar,  to  return  to 
such  Weighing  Engine,  and  be  there  weighed,  with  the  loading 
which  paraed  through  such  Toll  Bar,  in  the  presence  of  such 
Trustee  or  Surveyor,  upoir  requiring  the  driver  thereof  to  drive 
such  carriage  back  to  such  Weighing  Engine,  and  upon  paying 
or  tendering  to  him  the  sum  of  one  shilling  for  so  doing,  which 
shall  be  returned  to  the  person  paying  the  same,  if  upon  weigh- 
ing such  carriage  and  the  loading  thereof  it  shall  be  found  above 
the  wei|^ht  allowed  to  be  carried  on  such  carriage  without  ^y- 
oient  oft  additional  toll ;  and  if  the  driver  of  any  such  carnage, 
being  so  requested  to  return  with  his  carriage  to  such  Wei^^ing 
Hngine,  shall  neglect  or  refuse  so  to  do»  he  shall  forfeit  a  sum 
not  exceeding  forty  shillings;  and  it  shall  be  lawful  fbr  anv 
Fpaee  officer,  or  any  other  person  being  then  present,  upon  sneti 
neglect  or  refusal,  to  drive  and  take  such  carriage  hack  to  such 
Weighing  Engine  in  order  to  be  weighed  as  aforesaid." 

peasity  on  L.  "  That  if  any  person,  having  the  cliatge  of 
tSvSSim!i^*<~  any  waggon,  cart,  or  other  suchearriage,  shall  not, 
AMiPg  loaaiM  when  required  thereto  by  any  Collector  of  Toll 
In  wcigbta^  Duties,  pemiit  the  same  to  be  weighed,  or  assist 
in  weighing  the  same^  or  shall  evade,  hinder,  or  obstruct  the 
weighing  of  any  such  carriage,  every  such  person  shall  for  every 
such  offence  forfeit  and  pay  any  sum  tiot  exceeding  five 
pounds.** 


Whero  Turn-  LI.  "  That  when  two  or  more  Turnpike  Roads 
pike  RomU  an.  meet  at  or  near  the  same  place,  it  shall  be  lawful 
TVuSfm^L  for  the  Trustees  of  such  Turnpike  Uoads  resptx- 
TruetiTt  may  ttvely,  at  a  meeting  to  be  held  for  that  purpose, 
flx  on  a  pi^et  iQ  fix  upon  some  convenient  place  to  erect  a 
weisbiDg'eo-*  weighing  engine  upon,  which  will  accommodate 
ti>*«*  all  such   Turnpike    Roads,  and   by  agreement 

among  themselves  at  such  meeting  to  proportion  the  expenses 
which  may  attend  the  making,  erecting,  mainuining,  and  keep- 
ing in  repair  such  weighing  engine,  and  likewise  to  proportion 
the  money  arising  from  forfeitures  to  be  incurred  for  overweight 
at  such  weighing  engine  amongst  all  such  Turnpike  Roads,  in 
such  manner  as  to  them  shall  appear  just  and  reasonable.*' 

Carrlaaee.  Ac  ^^^-  "  ''"^  *'  "^"^   ^  '"  ^®  P®^®'  ®^  ""^ 

»itb  wiweia  uf    flttch  Trustees,  and  they  are  herebjr  authorised,  if 

•  cerutn  d€-       thcy  shall  think  fit,  any  thing  berein-before  con- 

£lril^ia  tained  to  the  contrary  notwithstanding,  to  exempt 

«iih  teM  Toil    from  payment  of  any  part  of  the  toll  duties,  not 

exceeding  one-third  thereof,  every  waggon,  cart,  or  other  such 

ttirriage  as  aforesaid  with  two  wheels,  having  the  sole  or  bottom 

of  the  fellies  of  the  wheels  thereof  of  the  breadth  of  five  inches 

or  upwards,  and  being  cylindrical ;  (that  is  to  say,)  of  the  same 

diameter  on  the  inside  next  to  the  carriage  and  on  the  outside, 

so  that  when  rolling  on  a  fiAt  surface,  the  whole  breadth  thereof 

shall  bear  equally  on  such  flat  surface,  and  that  the  opposite 

ends  of  the  axletreee  of  such  carriages,  as  fiir  as  the  same  shall 

be  inserted  in  the  naves  of  the  wheels,  shall  not  form  an  angle 

with  each  other,  but  shall  be  in  the  continuance  of  one  straight 

Une,  so  that  in  each  pair  of  wheels  belonging  to  such  carriages 

the  lower  parts  which  shall  rest  on  the  ground  shall  be  at  the 

same  distance  from  each  other  as  the  upper  parts  of  the  said  pair 

of  wheels ;  and,  further,  having  the  nails  sunk  level  with  the 

rings  on  the  wheels ;  and  every  waggon,  cart,  or  carriage  with 

four  wheels,  having  the  sole  or  bottom  of  the  fellies  of  the  wheels 

thereof  of  the  breadth  of  seven  inches  and  an  half  or  upwards, 

and  being  cylindrical  as  before  mentioned :    Provided  always, 

that  every  person  cUiming  the  privileges  granted  to  carriages 

with  wheels  constructed  as  aforesaid  shall  permit  the  same  to  be 

examined  or  measured  by  the  Surveyor  of  the  Trustees,  and  by 

any  person  employed  in  the  collection  of  the  said  toll  duties.** 

TVmt^in«y  LIIL  "  That  it  shall  be  lawful  for  the  Tma- 
compound  for  tecs  of  every  Turnpike  Road,  previous  to  letting 
Tolls.  tiie  tolls,  to  compound  and  agree,  for  any  term 

not  exoeedinff  one  year  at  any  one  time,  with  any  person  using 
such  Road,  for  the  passing  m  their  horses,  cattle,  or  carriages 
through  any  of  the  toU  bars  to  be  erected  on  such  road  or  on  the 
skies  thereof,  which  oompoaition  shall  be  paid  in  advance,  and 
in  default  thereof  the  composition  or  agreement  with  the  oerson 
making  such  default  shall  thenceforth  be  void ;  and  alisuch  cdoi- 
position  money  shall  be  paid  and  applied  in  such  manner  as  the 
toUs  are  directed  to  be  paid  and  applied :  Provided  nevertheless, 

.^^^^  that  it  shall  not  be  lawful  for  any  Tacksman  of 
rSSSlMSm^  tolls  or  ToUgatherer  to  compound  with  any  per- 
Boc  to  eoiD.       son  for  the  payment  of  any  tolls,  or  to  accept  any 

MUf'or 4l« *"  ^"^"^  *^^  ^^^*^  '^'^^^  settled  by  the  Trustees  of 
any  turnpike  rand  to  be  taken*  or  pay  baek  or  re- 
turn any  sum  of  money  to  persons  frequenting  any  turnpike 
road,  and  payiw  the  tolls  thereon,  with  the  intent  of  avoiding 
the  provisions  of  this  Act  or  of  any  Turnpike  Act,  under  a  pe- 
nidty  for  each  such  offence  not  exeeedii^  twenty  pounds.** 

Truatea  nay  ^^V-  "  '^^^  **  •^"^^  ^  UnvfvX  for  any  such 
axreewttb  Trustees  to  enter  into  any  agreement  with  his 

^[JIJl^*^  Majesty's  Postmaster  General  as  to  the  amount 
ip«cting  TV>Ui  of  tolls  that  shall  be  paid  for  any  mail  coach  or 
on  Mail  other  carriage  travelling  along  any  turnpike  road, 

Coacbet.  without  any  limitation'  as  to  the  amount  of  the 

tolls  to  be  payable,  or  the  number  of  years  for  which  such  agree- 
ment shall  subsist  t  Provided  always^  and  it  is  hereby  declare<^ 
that  no  toll  shall  be  paid  or  payable  under  or  by  virtue  of  anv 
such  agreement  which  shall  exceed  in  amount  the  toll  that  shafl 
or  noav  at  any  time  hereafter  be  directly  or  indirectly  paid  or  re- 
cdved  for  or  in  respect  of  any  staae  eoach  whatever  travelling 
along  any  such  turnpike  road,  and  drawn  by  the  same  number  of 
horses  as  the  mail  coach  or  other  carriage  which  may  be  the  Bub« 
ject  of  such  agrecmenL** 
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TollgHtherm 
to  put  up  their 
name*  aiid  la. 
ble  of  Tolls  on 
the  front  of  the 
T«4I  Hott«ei. 


LV.  "  That  every  Tacksman  of  tolls  and  Toll- 
gatherer  appointed  by  the  Trustees  of  every  turn- 
pike road  shall  place  on  some  conspicuous  part  of 
the  fronts  of  their  several  toll-houses  or  collecting 
boxes  bis  or  her  Christian  and  surname,  painted 
in  black  on  a  board  with  a  white  ground,  each  of  the  letters  of 
such  name  to  be  at  least  two  inches  in  length  and  of  a  breadth 
in  proportion,  and  that  such  board  shall  so  remain  at  such  toll 
hou9e  or  box  during  the  whole  of  the  time  that  the  person  whose 
name  shall  be  expressed  thereon  shall  be  on  duty  thereat;  and 
every  Tacksman  and  Tollgatherer  shall  place  on  the  front  of 
the  toll-bouse,  or  otherwise  erect  at  the  toll-bar,  so  as  to  be 
distinctly  legible  from  the  road,  the  schedule  or  table  herein- 
Penniir  for  before  directed  to  be  provided  by  the  Trustees ; 
Neglect,  and  and  if  any  Tacksman  or  Tollgatherer  shall  not  so 
lorMUbc.  place  or  erect  such  board  or  schedule  or  table  re- 
**  **"•  spectivelv,  and  so  keep  the  same  there  dunng  the 

time  such  person  shall  be  such  Tacksman  or  Gatherer,  or  shall 
demand  or  take  a  greater  or  less  toll  than  such  Tacksman  or 
Gatherer  shall  be  authorised  to  do,  or  shall  demand  or  take  a 
toll  from  any  person  who  shall  be  exempt  from  the  payment 
thereof,  and  woo  shall  claim  such  exemption,  or  shall  refuse  to 
permit  any  person  to  read  such  Iraard,  schedule,  or  table,  or  shall 
refuse  to  tell  his  or  her  Christian  and  surname  to  any  person 
who  shall  demand  the  same,  on  being  paid  the  said  tolls,  or  shall 
give  a  false  name,  or  shall  refuse  or  neglect  to  give  a  ticket  de- 
noting the  payment  of  the  tolls,  and  naming  and  specifying  the 
several  toll  bars  freed  by  such  payment,  or  upon  the  legal  toll 
being  paid  or  tendered  shall  unnecessarily  detain  or  wilfully  ob- 
struct any  passenger  from  passing  through  any  toll-bar,  or  shall 
permit  or  suffer  any  obstruction  to  the  passing  through  any  toll 
bar  by  the  stopping  or  unnecessarily  delaying  of  any  carts  or  car- 
riages,  or  shall  omit  to  take  double  toll  duty  fur  any  coach, 
cbaisCi  cart,  or  other  carriage  required  to  have  the  owner's  name, 
surname,  and  place  of  abode  painted  thereon,  and  not  having  the 
same  so  painted  or  placed  as  herein -after  directed,  or  shall  make 
use  of  any  scurrilous  or  abusive  language  to  any  Trustee,  Sur- 
veyor, Traveller,  or  Passenger,  such  Tacksman  or  Tollgatherer 
shall  forfeit  and  pay  an^  sum  not  exceeding  five  pounds  for 
every  such  offence;  and  it  shall  not  be  lawful  to  collect  anv  toll 
duty  at  any  har  where  such  board  or  schedule  or  table  shall  not 
be  so  placed  or  erected.'* 

On  death  of  LVL  "  That  it  shall  be  lawful  for  any  two 
Tollgatherer,  Trustees  of  any  Turnpike  Road,  upon  the  death 
mSl^Me^JZ  of  any  Tollgatherer  appointed  by  the  Trustees, 
other.  to  appoint  some  other  fit  person  in  his  place  un- 

til the  next  meeting  of  the  Trustees  of  such  road ;  and  that  if 
..  ^  ..  ^  any  person  who  shall  be  discharged  from  his  office 
tbcrer,  fte.^  by  the  Trustees  shall  refuse  to  deliver  up  the 
face  to  «itiiver  possession  of  the  boose,  gardens  and  pertinents, 
Sie  Sheriff* or'  ^bich  he  enjoyed  in  right  of  his  appointment  to 
Jnstieet  nay  that  office,  within  three  days  after  notice  of  his 
gveponca-  dischaige  shall  be  given  to  him  or  left  at  his 
house,  or  if  the  wife  or  family  of  any  such  person 
who  shall  die  as  aforeaaid  shall  refuse  to  deliver  up  the  posses- 
sion of  such  house,  garden,  and  pertinents  within  three  days 
after  such  new  appointment  shall  be  made  as  aforesaid,  it  shall 
be  lawful  for  the  Sheriff  or  any  Justice  of  the  Peace  for  the 
shire  where  such  toll-house  shall  be,  by  warrant  under  his 
hand,  to  order  a  Constable  or  other  Peace-officer,  with  such  as- 
sistance as  shall  be  necessary,  to  enter  such  house  and  premises 
in  the  daytime,  and  to  remove  the  persons  who  shall  be  found 
therein,  together  with  their  goods,  out  of  such  house,  and  to  put 
the  person  appointed  to  collect  the  Tdis  at  such  place  into  the 
possession  thereof.** 

L  VIL  "  That  if  any  Tollgatherer  or  Tacks- 
man of  the  Tolls  on  auy  Turnpike  Road  shall 
fail  to  pay  the  stipulated  rent,  or  any  instalment 
thereof,  within  one  month  after  such  rent  or  any  instalment 
thereof  shall  have  been  due  and  payable,  it  shall  be  lawful  for 
wny  two  Justices  of  the  Peace  or  the  Sheriff  of  the  county  in 
which  the  ^te  at  which  such  Tolls  are  pavable  is  situated,  on 
the  complaint  of  the  Cletk  or  Treasurer  or  sudi  road,  to  sum- 
mon the  Tacksman  so  failing  before  them  or  him,  and  to  hear 


Ki«ctlng 
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and  determine  on  the  said  complaint  in  a  summaiy  way ;  with 
power  to  such  Justices  or  Sheriff,  on  being  satisfied  that  the 
rent  or  instalment  thereof  due  has  not  been  paid,  to  grant  war- 
rant for  the  instant  ejectment  of  such  Tacksman,  and  all  per- 
sons acting  for  him,  from  the  collection  of  such  Tolls,  and  from 
the  house,  garden,  and  pertinents  thereof;  and  it  shall  be  lawful 
for  the  Trustees  to  let  such  tolls  of  new ;  reserving  always  to 
the  Trustees  of  such  road  a  claim  against  such  Tacksman  and 
his  sureties  for  the  unpaid  rents,  and  for  all  loss  which  may 
arise  by  re-letting  or  otherwise  collecting  such  ToUs  for  the  re- 
mainder of  the  lease  of  such  Tacksman,  and  that  notwithstand- 
ing the  ejection  aforesaid." 

LVIII.  «  That  in  case  any  Tollgatherer  or 
ith,^^*'        person  acting  as  such  shall  offend  against  any  of 
w^'Bdi'penaU      ^be  provisions  of  any  Turnpike  Act  or  of  ihis 
tin  to  be  le.     Act,  whereby  any  penalty  shall  be  incurred,  and 
mm  Sr  I^    '^^  abscond  or  absent  himself  or  herself,  so-  as 
not  to  be  found,  then  it  shall  be  lawful  for  the 
I    Sheriff  or  any  Justice  of  the  Peace  before  whom  any  such  Toll- 
gatherer or  person  shall  be  convicted  of  any  such  offence,  to 
order  and  adjudge  that  the  penalty  incurred  as  aforesaid,  shall  be 
paid  by  the  Tacksman  of  the  tolls  under  whom  such  gatherer 
or  other  person  shall  act.** 

Tollgatherer  ^^-  "  ^^at  it  shall  not  be  lawful  for  the 
abaii  not  be  Justices  of  the  Peace  for  any  Shire  or  Stewartry 
sJiSlfAa**"  «0  8~nt  tothe  Tacksman  of  the  Tolls  or  Toll- 
iiiiieM'aa '«p^  gatherer,  or  other  person  situated  at  any  Toll 
plicaiion  of  Bar,  any  license  to  sell  any  Wine,  Ale,  Spirituous 
jSttrM.^  '  *  Liquors,  or  Provisions,  unless  an applicaiion  shall 
have  been  previously  made  to  such  Justices  by 
the  Trustees  of  the  district  of  Roads,  within  which  such  Toll 
I  Bar  shall  be  situated,  recommending  that  such  Tacksman,  Toll- 
gatherer, or  other  person  who,  from  time  to  time,  may  be  situ- 
ated at  such  Toll  Bar,  should  be  so  licensed  as  aforesaid.'* 


Truttcft  nay  ^'^*  "  '^bat  it  shall  be  lawful  for  such  Trus- 

enter  uiMMi  tees,  and  for  their  Surveyor  or  Surveyors,  and 
mMkhig  RMcJi.  w<>'*^™«"  employed  by  them,  from  time  to  time, 
to  enter  upon  the  land  and  premises  chrough 
which  or  whereupon  any  road  authorised  to  be  made,  altered,  or 
repaired  by  an  Act  of  Parliament  is  intended  to  uass,  and  slso 
upon  any  adjoining  lands  or  grounds,  and  to  stoke  out  such 
road,  and  to  cut  and  make  any  drains  or  ditches  oi  arches  through 
or  into  any  lands  adjoining  or  lying  contiguous  to  any  part 
thereof,  and  to  make  a  temporary  way  or  ways  through  or  over 
any  such  ai^oining  lands,  (not  being  a  garden,  orchard,  lawn, 
policy,  nursery  for  trees,  planted  walk,  or  avenue  to  a  house,  or 
inclosed  ground  phuited  as  an  ornament  or  shelter  to  a  house,) 
as  the  said  Trustees  shall  think  fit,  without  bemg  subject  or 
liable  to  any  fine,  penalty,  or  punishment  for  entering  and  con- 
tinuing upon  any  part  of^such  lands  or  grounds  respectively,  for 
any  of  the  purposes  of  this  or  of  any  local  Act  of  Parliament, 
the  said  Trustees  making  satisfaction  to  the  oimers  and 
occupiers  of  such  lands  and  grounds  for  the  damages,  that 
shall  be  thereby  occasioned,  such  damages  being  ascertain- 
ed and  settled,  in  case  of  dispute  concerning  the  same,  in  the 
same  manner  that  the  value  of  land  to  be  taken  and  acquired  is 
herein -after  directed  to  be  ascertained  and  settled  in  case  of  dis- 
pute ;  and  if  any  person  shall  pull  upt  remove,  or  destroy  any  of 
the  stakes  or  other  marks  used,  or  any  part  of  the  fences  made 
in  laying  out  any  part  of  such  roads,  or  injure  any  drain,  ditch, 
or  arch,  or  temporary  way,  so  made  as  aforesaid,  every  person 
so  offending  shall  forfeit  and  pay,  for  every  such  offence,  any 
sum  not  exceeding  five  pounds.**  « 

Power  to  ^^^'  "  "^bat  the  Trustees  of  all  Turnpike 
widen  rosda  to  Rosds  shall  have  power,  and  they  are  hereby 
^^thotti  mak!  «^borised  to  widen  and  extend  all  such  roads,  so 
log  Omdpciim^  that  the  same  shall  be  in  all  places  twenty  feet  in 
tion.  width  of  clear  passable  nmd,  exclusive  of  the 

bank,  ditch,  and  fence  on  either  side  thereof,  twenty  feet  being 
hereby  declared  to  be  the  least  legal  breadth  of  a  Turnpike 
Road ;  and  no  such  Trustees  shall  be  liable  to  pay  for  any 
ground  necessarjr  to  make  any  such  road  of  such  legal  breadth, 
reserving  all  claims  of  damages  to  the  proprietor  for  any  fences 
which  may  be  altered  or  removed  by  widening  such  road  as 
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aforesaid ;  aod  they  thaHl  hava  farther  power,  and  are  hereby 
nd  to  Fortf  *"^^on**^»  i^  ^^V  *^*^11  ^ee  fit,  to  extend  aiiy 
Vet.  oD  mak.  Turnpike  Road  to  the  width  of  forty  feet  of  clear 
iDR  CoapciM*.  passable  road,  exclusive  of  the  bank,  ditch,  and 
^*°^  fence  on  either  side  thereof,  on  making  full  sa- 

tisfaction in  manner  herein-after  directed,  to  the  proprietors  and 
occupiers  of  any  ground,  buildings,  or  fences  taken  or  removed 
for  the  purpose  of  such  widening,  over  and  above  the  width  of 
ttventy  feet  as  aforesaid.** 

Troii.etooiio  LXII.  "  That  it  shall  not  be  lawful  for  the 
JT/indi^'*  Trustees  of  any  Turnpike  Road,  in  altering  or 
t«ic««.  Dor  diverting  the  course  of  any  part  of  such  road,  to 
"*''*inIeo'  deviate  from  the  line  or  course  of  such  road  to  a 
vithout  con.  greater  distance  than  one  hundred  yards  iu  any  one 
int  of  owDcf.  point,  or  to  a  greater  length  in  all  at  any  one  place 
than  five  hundred  yards,  or  in  making  a  new  road  to  a  greater  dis- 
tance at  any  one  point,  or  to  a  greater  length  at  any  one  pUice,  than 
one  hundred  yards  from  the  line  described  in  the  map  or  plan  de- 
posited with  the  Clerk  of  the  Peace,  or  to  take  or  use  any 
orcliard  or  garden,  or  any  policy,  lawn,  planted  H'alk,  or  avenue 
to  a  bouse,  or  any  inclosed  ground  planted  as  an  ornament  or 
shelter  to  a  house,  without  the  consent  in  writing  of  the  owner 
thereof;  but  with  such  consent  in  writing  it  shall  be  lawful  for 
rach  Trustees  in  all  cases,  to  make  any  such  alterations  or  diver- 
fiions  as  they  shall  think  proper  for  the  purpose  of  rendering  any 
such  road  more  commodious  and  useful  for  the  public :  Pro- 
\i(ied  alwavs,  that  nothing  in  this  Act  contained  shall  extend,  or 
be  deemed,  taiken,  or  construed  to  extend,  to  revoke,  limit, 
abridge,  alter,  or  vary  any  powers  or  authorities  contained  in  any 
IocaI  Act, as  to  making,  altering,  widening,  or  diverting  any  Turn- 
pike Road  or  the  course  thereof,  or  taking  or  acquiring  lands, 
buildings,  or  fences  for  the  said  purposes,  but  the  same  powers 
and  authorities  shall  and  may  be  used,  exercised,  and  carried  into 
effect  by  the  Trustees  appointed  by  such  Acts,  fully  and  effec- 
tually ;  any  thing  herein  contained  to  the  coutrary  notwithstand- 
ing.** 

Uorfi  iDsT  bt  LXIII.  "  That  it  shall  be  lawful  for  the  Trus- 
impfo"«f '^^  tees  of  any  Turnpike  Road  to  obtain  and  acquire, 
ixMdt.  by  purchase,  lease,  or  othervidse,  and  it  shall  be 

Liwful  for  all  persons,  whether  proprietors  or  heirs  of  entail  in 
possession  of  entailed  estates,  bodies  politic  err  corporate,  or 
otherwise,  as  alao  all  Trustees,  Managers,  or  Directors  whatso- 
ever not  otherwise  so  empowered,  guardians,  tutors,  and  curators 
of  every  person  whatsoever  under  any  legal  disability  or  in- 
capacity to  sell,  feu,  let,  and  convey  all  such  lands,  buildings,  or 
other  heritable  subjects  as  shall  by  such  'i'rustees  be  deemed  ne- 
cessary to  be  obtained  or  acquired  by  them  for  making,  widen- 
ing, diverting,  altering,  improving,  or  repairing  such  roads,  or  for 
toU  houses  and  gardens,  or  for  making  convenient  places  for 
turning  carriages  at  weighing  engines,  or  for  storing  materials, 
df  poiiting  mud,  sand,  or  other  matter  removed  from  any  such 
road,  or  for  taking  materials  from,  or  otherwise  appeanng  to 
them  proper  to  be  used  in  any  way  for  the  purpose  oi  the  trust, 
and  to  treat,  contnct,  and  agree  for  the  value  thereof,  or  the 
oompeasation  for  any  loss  or  damage  occasioned  by  any  operation 
of  any  such  Trustees." 

Wipn  ptnooi  LXIV.  "  That  in  case  such  persons,  proprie- 
iotttettcd   re.    tors  OT  Others  as  aforesaid,  shall  refuse  or  delay  to 

trirwL^ib'  ^^^^  ^^  ^^*11  "®^  ^^  satisfied  with  the  price 
vaiut  may  be  offered  by  the  Tnistees  of  any  Turnpike  Road,  it 
■KcrtAiDed  by    shall  be  lawful  for  such  Trustees  to  make  applica- 

^'^'  tion  to  the  Sheriff  of  the  shire  where  such  lands, 

buildings,  or  other  heritable  subjects,  or  the  greatest  part  thereof, 
shall  lie,  or  where  such  claim  of  damage  shall  arise,  in  order  to 
ascertain  the  value  of  the  lands,  buildings,  or  other  subjects  ne- 
cessary to  be  obtained  or  acquired  as  aforesaid,  and  the  loss  or 
damage  ensuing  from  the  altering  or  removing  of  fences,  or  any 
other  loss  or  damage  occasioned  as  aforesaid ;  and  the  said  Sheriff 
Power  to  is  hereby  empowered  and  required  upon  such  ap- 
OKffiff  lA  turn,  plication  to  order  fifteen  days*  notice  thereof  to  be 
fix  tbe  V/iu*  given  to  the  proprietor  and  occupier  of  such  lands, 
or  randi  aud  buildings,  or  other  subjects,  and  afterwards  to 
■^  summon  a  Jury,  and  to  proceed  according  to  tbe 
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mode  of  Jury  trial  in  criminal  cases  in  Sheriff  Courts  as  by  law 
established,  to  determine  by  their  verdict  the  damages  to  be  paid 
by  such  Trustees ;  and  in  estimating  the  same  the  said  Jury  shall 
have  right,  and  they  are  hereby  empowered  and  required  to  take 
under  their  consideration,  aU  circumstances  of  the  case,  and  par- 
ticularly the  advantages  arising  to  the  proprietors  and  occupiers 
by  new  or  altered  roads ;  and  the  Sheriff  shall  have  power  to 
Sheriff  load,  direct  such  fences  as  may  thereby  become  useless 
Judge  psymrnt  to  be  taken  down  and  removed  by  the  said  Trus- 
awariTed"bf  ^^ss,  upon  paying  such  allowance  for  the  same  as 
tbe  Jury.  the  said  Jury  may  determine ;  and  it  shall  be  op- 

tional to  the  proprietors  and  occupiers,  either  to  accept  of  the 
allowance  so  awarded,  or  to  retain  the  materials  of  the  said 
fences  to  their  own  private  use ;  and  after  a  verdict  is  pronounced 
as  aforesaid,  the  said  Sheriff  is  hereby  required  to  adjudge  pay- 
ment of  the  value  and  amount  of  the  loss  or  damage  awarded  to 
the  persons  having  a  right  thereto ;  and  upon  payment  being 
made  by  tbe  said  Trustees  of  the  same,  or  consignation  in  the 
Bank  of  Scottandf  or  Hoyal  ^ank  of  Scotland^  or  Bank  of  tbe 
BrUuk  Linen  Company,  in  manner  by  this  Act  directed,  such 
Trustees  shall  have  a  right  to  take  the  said  lands,  buildings,  or 
other  subjects ;  and  the  said  proceedings  and  orders  of  the  said 
Sheriff  shall  be  final,  and  not  subject  to  review  by  advocation  or 
suspension,  or  by  reduction  or  otherwise,  by  any  Court  what- 
ever ;  any  law  or  usage  to  the  contrary  notwithstanding." 

ExpensMor  LXV.  "  That  in  case  such  Jury  shall  award 
th€  proceed.  a  greatep  compensation  than  the  Trustees  shall 
*"*■*•«■  *®  ^  have  offered,  but  less  than  the  proprietor  or  oc- 
^*  cupier  shall  have  required,  the  expenses  of  the 

process  and  proceedings  shall  be  borne  by  such  Trustees  and  the 
said  proprietor  or  occupier  equally;  but  in  case  the  said  Jury 
shall  award  to  such  proprietor  or  occupier  the  sum  so  required, 
or  any  greater  sum,  the  whole  of  the  said  expenses  shall  be  paid 
by  such  Tnistees ;  and  on  the  other  hand,  if  the  said  Jury  shall 
award  the  sum  offered  by  such  Trustees,  or  a  less  sum,  the  whole 
of  the  said  expenses  shall  be  paid  by  the  said  proprietor  or  oc- 
cupier :  Provided  always,  that  in  all  rases  where  any  person 
shall  by  reason  of  absence  be  prevented  from  trcHting  with  the 
Trustees,  the  said  expenses  shall  be  paid  by  such  Trustees.'* 

Penalty  on  LXVI.  **  That  if  any  person  summoned  as  a 
Juryman  re-  Juryman  by  the  authority  of  any  Sheriff,  in  any 
AuiMff  ID  act  niatter  arising  out  of  this  Act,  or  any  Turnpike 
Act,  shall  neglect  or  fail  to  appear,  or  shall  without  lawful  ex- 
cuse refuse  to  act  as  a  Juryman,  such  Sheriff  may  fine  every  such 
person  f  ^r  every  such  offence  in  any  sum  not  exceeding  five 
pounds  Sterling.'* 

How  land*  and  LXVII.  ^<  That  all  lands,  buildings,  and  othc  r 
bl*''1n?*ih"*'  heritable  subjects  which  may  be  acquired  by  the 
^opertyoTtbt  Trustees  of  any  Turnpike  Act,  under  the  au- 
Tru»ttfcs.  tfaority  of  the  same,  shall  become  the  property  of 

the  said  Trustees  by  the  simple  discharge  of  the  agreed  price  or 
appraised  value  thereof,  or  by  consignation  of  the  said  price  or 
value  in  the  Bank  of  Scotland,  the  Royal  Bank  of  ScoUand,  or 
the  BritiMh  Linen  Company,  or  by  all  chiim  of  damage  for  the 
same  being  renounced  or  abandoned,  whereupon  such  Trustees 
may  take  and  use  the  said  lands,  buildings,  and  other  subjects, 
and  shall  hold  the  same  as  validly  as  if  the  respective  proprietors 
thereof  had  executed  in  their  favour  reguhir  dispositions  of  the 
same,  and  infeftments  had  followed  thereon.** 

Proprieton  un-  LXVIII.  "  That  it  shall  and  may  be  lawful 
der  cnU'i  m^y  for  any  proprietor  or  heir  of  entail  in  possession 
Si'tJ"  ******  ^^  ""y  entailed  estate,  or  the  tutor  or  curator  of 
such  proprietor  or  heir  of  entail,  who  may  be  de- 
sirous of  advancing  or  lending  any  sum  or  sums  of  money  for  the 
purpoi^e  of  making  or  maintaining  any  Turnpike  Road,  or  build- 
ing any  bridge  on  the  same,  to  be  made  or  built  subsequent  to 
the  passing  of  this  Act,  either  to  bind  himself  personally  as  a 
Trustee  of  such  Turnpike  Road,  and  also  to  bind  the  succeeding 
heirs  of  entail,  for  the  repayment  of  any  huch  sum  or  sums  to 
any  person  or  persons  who  may  advance  the  same  to  the  Trus- 
tees of  such  Turnpike  Road,  or  to  advance  such  sum  or  sums, 
and  to  render  the  same  a  burden  upon  the  said  entailed  estate 
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and  the  succeeding  heirs  of  entail ;  or,  having  advanced  such  sum 
or  sums,  to  borrow  the  like  sum  or  sums,  and  to  bind  himself 
and  the  said  estate,  and  the  heirs  of  entail  succeeding  thereto,  for 
the  same ;  and  all  bonds  and  obligations  for  money  so  to  be  ad- 
vuiced  or  borrowed  and  applied  shall  be  held  to  bind  suefa  pro- 
prietors in  cases  where  they  have  personally  bound  themselves, 
and  also  the  heirs  of  entail  in  such  estates,  for  the  repayment  of 
such  money ;  and  sueh  bonds  and  obligations  shall  be  valid  and 
effectual  against  the  granters  of  the  same,  and  also  against  the 
heirs  of  entail  succeeding  to  them  in  such  entailed  estates ;  and 
such  sums  shall  be  and  continue  to  be  a  real  burden  on  such 
estates  till  repaid  out  of  the  tolls  and  duties  levied  on  such  Turn- 
pike Road :  Provided  always,  that  the  share  or  proportion  of 
such  sum  or  sums  of  money  to  be  su  advanced  or  borrowed, 
affecting  such  succeeding  heirs  of  entail,  sbaU  not  exceed  one 
year's  free  rent  of  the  entailed  lands  of  such  proprietor  situated 
in  eaeh  parish  respectively  through  which  any  such  Turnpike 
Road  or  any  part  thereof  shall  run,  or  in  which  any  such  bridge 
or  any  part  thereof  shall  be  built,  and  that  the  heir  of  entail  in 
poaaession  of  such  entailed  estates  shall  be  obliged  to  keep  down" 
the  interest  of  such  sum  or  sums  of  money  so  advanced  or  bor- 
rowed :  Provided  also,  that  it  shall  not  be  lawful  to  the  creditor 
or  creditors,  in  right  of  any  such  debt,  to  adjudge  or  other^'ise 
evict  the  entailed  estate  for  payment  thereof  or  any  part  thereof; 
but  it  shall  and  may  be  competent  to  such  creditor  or  creditors 
to  proseeute  such  remedy  or  remedies  against  the  rents  thereof 
as  arc  given  and  allowed  by  the  law  of  Scotland  to  heritable  cr&. 
ditors." 

Proprietonor  LXIX.  "  That  it  shall  be  in  the  power  of 
•nuiirdettairt  proprietors  or  heirs  of  entail  in  possession  of  en- 
dlmagei!**""''*  tailed  estates,  bodies  politic  and  corporate,  all 
Trustees,  Managers,  and  Directors  whatsoever 
not  otherwise  so  empowered,  as  also  guardians,  tutors,  and  cura- 
tors of  every  person  under  any  legal  disability  or  incapacity,  to 
give  up  and  renounce  every  claim  of  damage  or  demand  other- 
wise competent  to  them  for  such  lands,  buildings,  and  materials 
on  their  respective  properties  as  the  Trustees  of  any  Turnpike 
Road  may  require  tor  the  purposes  of  such  road,  and  that  such 
renunciation  shall  be  equally  binding  on  the  heirs  and  successors 
of  such  persons  in  such  estates." 

Old  Roiidt  or  LXX.  <*  That  where  any  new  Turnpike  Road 

5h*ci?sbli'i  *^^°'^  ^  intiAe  in  lieu  of  an  old  road,  or  where  any 

hat*    become  ^7^  ro^<^  ^^^ll  ^e  used  for  the  purpose  of  evading 

uaeteft,     may  the  toll  duties  imposed  by  any  local  act,  or  where 

In  aioiipcd.  j^j,^  ^^^  ^^^^^  ^^  ^^^^  ^^^  ^^^  gj^^^jj  j^^y^  become 

useless  or  of  no  importance  to  the  public,  it  shall  be  lawful  for 
the  Justices  at  any  stated  meeting,  on  the  application  of  the 
Trustees  of  such  road,  to  give  orders  for  shutting  up  such  old 
road  or  bye  road,  after  the  expiration  of  six  months  from  the 
date  of  such  orders  or  resolution,  if  not  appealed  from  as  herein- 
after mentioned :  Provided  always,  that  thirty  days'  notice  of 
the  intention  to  propose  a  resolution  or  order  to  that  effect  shall 
be  given  by  advertisement  in  any  newspaper  usually  circulated 
in  the  county  or  counties,  and  by  advertisement  affixed  to  the 
eburch  door  of  any  parish  or  parishes  in  which  respectively  such 
road  proposed  to  be  shut  up  may  be  situated  ;  and  that  any  per- 
son interested  may  complain  of  the  determination  of  the  Trus- 
tees in  any  such  matter  within  six  months  after  the  date  of  such 
order  or  resolution,  but  not  afterwards,  to  the  Justices  of  the 
Peace  assembled  in  their  Quarter  Sessions,  or  to  the  Sheriff  of 
any  county  through  any  part  of  which  the  road  so  proposed  to 
be  shut  up  may  pass,  which  Justices  or  Sheriff  are  hereby 
authorised  finally  to  determine  all  such  complaints ;  and  all  such  ' 
determinations  of  the  said  Trustees  not  so  complained  of,  and 
all  such  determinations  of  the  Quarter  Sessions  or  the  Sheriff, 
aha]]  be  final  and  conclusive,  and  shall  not  be  subject  to  chal- 
lenge or  review  in  any  Court  or  by  any  process  or  proceeding 
whatsoever ;  and  no  Trustee  who  shall  nave  been  present  at  the 

fassing  of  any  such   resolution  shall  act  as  a  Justice  of  the 
^cace  at  the  Quarter  Sessions  on  the  bearing  of  any  such  com- 
plaint" 

Toll  houiea         LXXI.    "  That  it  shall  be  lawful   for  the 
and  Road*  be.     Tnistees  of  any  Turnpike  Road  to  exchange  any 


y**^*-***  ,     old  road  or  part  thereof  so  shut  up,  or  any  piece 
OE  axcbiiigcd.     or   ground  or  building  no  longer  wanted  by  the 
Trustees,  with  the  owner  of  any  immediately  ad- 


joining land,  for  any  other  land  or  building  they  may  require  for 
the  purposes  of  their  trust,  as  also  to  sell  and  dispose  of  by 
public  aution  any  old  road,  toll  honse,  or  other  building  or 
piece  of  ground  acquired  by  the  said  trustees  for  the  purposes 
of  the  road,  as  shall  l^  them  be  adjudged  to  have  become  use- 
less ;  and  all  such  exchanges  or  sales  heretofore  made  or  to  be 
made  are  hereby  declared  valid  and  effectual  to  all  intents,  with- 
^'hen  any  out  any  disposition  or  convejranee  or  infeftment 
parte  of  I  he  whatsoever:  Provided  always,  that  hereafter,  be- 
»Te  f^  •  *S.  ^ore  so  selling  and  disposing  of  any  such  old  road, 
ttic  flrat  of^     toll  house,  building,  or  piece  of  ground,  the  trus- 

the'oTtTn'*^  ^  ^^*  •***^*  ^'^^  ^^*^^  ^**®  ■'""*  ***  ^^^  person  from 
a">iiiung"own!  whose  land  the  same  shall  have  been  taken,  or  his 
er«.  heirs  or  successors  in  that  land,  and.  then,  on  the 

non-acceptance  of  such  offer,  to  any  person  whose  lands  shall 
immediately  adjoin  thereto ;  and  if  such  persons  shall  refuse 
(except  on  account  of  the  price  thereof)  to  purchase  the  same, 
on  oath  being  made  before  one  of  his  Majesty's  Justices  of  the 
Peace  for  the  shire  where  such  ground  is  situate,  by  some  per- 
son in  no  way  interested  therein,  stating  that  such  offer  was 
made  by  surh  Trustees,  and  was  refused,  such  oath  shall  be  suf- 
ficient proof  that  such  offer  was  made,  and  refused ;  but  in  case 
such  person  shall  agree  to  purchase  such  ground,  but  shall  not 
agree  with  respect  to  the  price,  it  shall  be  determined  by  a  Jury, 
in  manner  herein.bcfore  directed  as  to  lands  acquired  by  tlie 
Trustees ;  and  the  money  to  arise  from  such  sale  shall  be  aj>- 
plied  to  the  purposes  of  such  Turnpike  Road,  but  the  purchaser 
shall  not  be  answerable  or  acoountal)le  for  any  misapplication  of 
such  money." 

Appiirafion  of  LXXII.  "  That  if  any  money  shall  be  agreed 
Compensation  q^  awarded  to  be  paid  for  any  lands,  buildings,  or 
a!nSuminV*to  o^J^^r  heritable  subjects,  purchased,  taken,  or  used 
jR«io.  by  virtue  of  the  powers  of  this  Act  or  any  Turn- 

pike Act,  for  the  purposes  of  any  Turnpike  Road,  or  for  the 
purpose  of  being  added  to  any  minister's  glebe,  as  hereinafter 
directed,  which  are  held  under  entail,  or  are  subject  to  liferents, 
annuities,  or  other  incumbrances,  or  shall  belong  to  any  trof^t, 
incorporation,  married  women,  infant,  lunatic,  or  other  person 
or  persons  under  any  legal  disability  or  incapacity,  such  money 
shall,  in  case  the  same  shall  amount  to  the  sum  of  two  bundrpd 
pounds  Steriing,  under  the  direction,  and  by  the  authority  of 
the  Court  of  Session,  be  with  all  convenient  speed  paid  in  to  the 
Bank  of  Scotland,  or  Royal  Bank  of  SoHUnd,  or  Bank  of  the 
British  Linen  Company ;  to  the  intent  that  such  money  shall 
be  applied,  under  the  direction,  and  with  the  approbation  of  the 
said  Court,  to  be  signified  by  an  order  made  vpon  a  petition  to 
be  preferred  in  a  summary  way  by  the  person  or  persona  who 
would  have  been  entitled  to  the  rents  and  profits  of  the  Miid 
lands,  buildings,  or  other  heritable  subjects,  in  the  redemption 
or  purchase  of  the  land  tax,  or  dischairge  of  any  debt  or  debts,  or 
such  other  incumbrance,  or  part  thereof,  as  the  said  Court  shall 
authorise  to  be  paid,  affecting  the  same  lands,  buildings,  or 
other  subjects,  or  affecting  other  lands,  buildings,  or  heritnUe 
subjects  standing  settled  therewith  to  the  same  or  the  like  uses, 
intents,  or  purposes ;  or  where  such  money  shall  not  be  so  ap- 
plied, then  the  same  shall  be  laid  out  and  invested,  under  the 
like  direction  and  approbation  of  the  said  Conrt,  in  the  purchase 
of  other  kiitds,  buildings,  or  heritable  subjects,  which  shall  be 
conveyed  and  settled  to,  for,  and  upon  such  and  the  like  uses, 
trusts,  intents,  and  purposes,  in  the  same  manner  as  the  lands, 
tenements,  or  heritages,  which  shall  be  so  purchased,  taken,  or 
used  as  aforesaid,  stood  settled  or  limited,  or  such  of  them  as  at 
the  time  of  milking  such  conveyance  and  settlement  shall  be 
existing  undetermined  and  capable  of  taking  tSettt ;  and  in  the 
meantime,  and  until  such  purchase  shuU  be  made,  the  interest 
or  annual  produce  of  such  money  sluJl  from  time  to  time  be 
paid,  by  order  of  the  siud  Court,  to  the  person  or  persons  who 
would  for  the  time  being  have  been  entitled  to  toe  rents  and 
profits  of  the  lands,  buildings,  or  heritable  subjects  so  hereby 
directed  to  be  purchased,  in  case  such  purchaie  or  aeUlemeut 
were  made." 

AppiiMiioii  LXXIII.  "  That  if  any  money  so  agreed  or 

where  i(. ft  awarded  to  be  paid  for  any  lands,  buildings,  or 

amouni'ini  to       heiitjib  e  subjects  so  purclm*ed,  tuken,  or  used  tor 
Xsui  the  purposes  aforesaid,  and  belonging  to  any  in- 

corporation, or  to  any  person  or  pei-sons  under  disabiKty  or  in- 
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capacity  an  aforesaid,  shall  be  less  than  the  sum  of  two  hondred 
pounds  Sterling,  and  not  less  than  the  sum  of  twenty  pounds 
Sterling,  then  and  in  all  such  cases  the  same  shall,  at  the  option 
of  the  person  or  persons  for  the  time  being  entitled  to  the  rents 
and  profits  of  the  subjects  so  purchased,  taken,  or  used,  or  of 
his.  her,  or  their  tutors  or  curators  in  case  of  infancy  or  lunacy, 
to  be  signified  in  writing  under  their  respectire  hands,  under 
the  like  dfrection  and  authority,  be  paid  into  any  of  the  said 
Banks,  and  be  placed  to  his  or  their  account  as  aforesaid,  in  or. 
der  to  be  applied  in  manner  herein-before  directed ;  or  other- 
wise the  same  shall  be  paid  at  the  like  option  to  two  trustees, 
to  lie  nominated  by  the  person  or  persons  making  such  option, 
and  approved  cf  by  three  or  more  of  the  Tnistees  of  the  Tiim« 
pike  Road  or  Hoads  on  account  for  which  such  money  shall 
hare  been  agreed  or  awarded  to  be  paid  (such  nomination  and 
approbation  to  be  signified  in  writing  under  the  hands  of  the 
nominating  or  approving  parties),  in  order  that  such  principal 
money,  and  the  interest  arising  therefrom,  may  be  applied  in 
any  manner  herein-before  directed,  so  far  as  the  case  be  appli- 
cable.'* 

Appitcatioo        LXXIV.  "  That  where  such  money  so  agreed 
mhMT  iMt  or  awarded  to  be  paid  as  lust  before  mentioned 

thao  XaM.  gball  be  less  than  twenty  pounds  Sterling,  then 

and  in  all  such  cases  the  same  shall  be  applied  to  the  use  of  the 
person  or  persons  who  would  for  the  time  being  have  been  en- 
titled to  the  rents  and  profits  of  the  subjects  so  purchased, 
taken,  or  used  for  the  purposes  of  this  Act,  in  such  manner  as 
such  Trustees  of  any  Turnpike  Road  as  aforesaid,  or  any  two 
or  more  of  them,  shall  think  fit ;  or,  in  case  of  infancy  or  lu- 
nacy,  then  to  his,  her,  or  their  tutors  and  curators,  to  and  for 
the  use  and  benefit  of  such  person  or  persons  so  entitled  re- 
spectively." 

ineaMofnoc  LXXV.  *'  That  in  case  any  person  or  per- 

Kukinit  (Kit  lU  sons  to  whom  any  sums  of  money  shall  be  award- 

in^^y*"to  *bt  ^  ^^  ^  purchase  of  any  lands,  buildings,  or 

i>4id  into  m  other  heritable  subjects  to  be  purchased  by  virtue 

turtle  ordei^  ®^  ^^"  ^^'  *^^  refuse  to  accept  the  same,  or 
tN.  Court  of  shall  not  be  able  to  make  up  a  good  title  to  the 
SrMioo.  piemiaea,  to  the  satisfaction  of  the  said  Trustees, 

or  in  oaae  such  person  or  penons  to  whom  such  sums  of  money 
shall  be  ao  awarded  aa  aforesaid  cannot  be  found,  or  if  the  per* 
son  or  penons  entitled  to  such  lands,  tenements,  or  heritages 
be  not  known  or  discovered,  then  and  in  every  such  case  it  shall 
and  maj  be  lawful  to  and  for  such  Trustees  of  any  Turnpike 
Road  or  roads  as  aforesaid,  or  any  two  or  more  of  them,  to 
order  the  said  sum  or  sums  of  money  so  awarded  as  aforesaid 
to  be  paid  into  the  Bank  of  Scotland^  or  Rojral  Bank  of  ScoU 
Und,  or  Bank  of  the  Briiitk  Linen  Company,  to  the  credit  of 
the  parties  interested  in  the  said  lands,  builmngs,  or  other  heri- 
table subjects,  (describing  them,)  subject  to  tbe  order,  control, 
and  disposition  of  the  Court  of  Session  ;  which  said  Clourt,  on 
the  applicarion  of  any  person  or  persons  making  claim  to  such 
sum  or  suras  of  money,  or  any  part  thereof,  by  petition,  shall  be, 
and  is  hereby  empowered,  in  a  summary  way  of  proceeding  or 
otherwise,  as  to  the  same  Oiurt  shall  seem  meet,  to  order  the 
same  to  be  laid  out  and  invested  in  the  public  funds,  and  to 
order  distribution  thereof,  or  payment  of  the  dividends  thereof, 
according  to  the  respective  estate  or  estates,  title,  or  interest  of 
the  person  or  persons  making  claim  thereunto,  and  to  make 
such  other  order  in  the  premises  as  to  the  said  CJourt  ahall  seem 
just  and  reasonable  ;  and  the  cashier  or  cashiers  of  the  Bank  of 
Scotland^  or  Royal  Bank  of  Scotland^  or  Bank  of  the  Briiiih 
Linen  Company,  who  shall  receive  such  sum  oit  sums  of  money, 
i.<  and  are  hereby  required  to  give  a  receipt  or  receipts  for  such 
turn  or  sums  of  money,  mentioning  and  specifying  for  what  and 
for  whose  use  the  same  is  or  are  received,  to  such  person  or 
persons  as  shall  pay  any  such  sum  or  sums  of  money  into  the 
Bank  as  aforesaid.** 

wwra  aay  LXXVL    "  That  where  any  question  shall 

9Mrtioa  akaii  tfise  touching  the  title  of  an^  perton  to  any 

•'itr  ^ciiiac  money  to  be  paid  into  the  said  Banks,  for  the 

M«h  moory,  purcuwe  of  any  lands,  buildings,  or  other  heritable 

uiep«r*cinf*  subiccts  88  aforesoid,  the  person  or  persons  who 

^'^MtMMiooof  '^      ^tk^e  been  in  possession  of  such  lands,  build- 

tbe  prcniwt  mg*i  Or  Other  heritable  subjects  at  the  time  of 
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such  purchase,  and  all  persons  claiming  under 
such  person  or  persons,  or  under  the  possession 
of  such  person  or  persons,  shall  be  deemed  and  taken  to  have 
been  lawfully  entitled  to  such  lands,  buildings,  or  other  sub- 
jects according  to  such  -  possession,  until  the  contrary  shall  be 
shown  to  the  satisfaction  of  the  said  Court  of  Session ;  and 
such  money,  and  the  interest  thereof,  shall  be  paid,  applied,  and 
disposed  of  accordingly,  unless  it  shall  appear  to  the  said  (3ourt 
that  such  posscfision  was  a  wrongful  possession,  and  that  some 
other  person  or  persons  was  or  were  lawfully  entitled  to  such 
lands,  building!*,  or  other  heritable  subjects.** 

Ti.-  r- ...♦         L  XX  VlL  "That  where,  by  reason  of  any  disa- 
my  nrrivr  res.     mlity  or  incapacity  of  the  person  or  corporation 
awMbie«x|Mii.    entitled  to  any  lands,  buildings,  or  other  heritable 
cfesM*  ^o'b«       subjects  to  be  purchased  under  the  authority  of 
.  paid  by  th«       any  Turnpike  Act,  or  of  this  Ad;  the  purchase 
ceru^iies.      ™ODey  for  the  same  shall  be  required  to  be  paid 
into  the  said  Banks,  and  to  be  applied  in  the  pur- 
chase of  other  lands,  buildings,  or  other  heritable  subjects,  to  be 
settled  to  the  like  uses  in  pursuance  of  this  Act,  it  shall  be  law- 
ful for  the  said  C^nrt  to  order  the  expenses  of  all  purchases 
from  time  to  time  to  be  made  in  pursuance  of  this  Act,  or  so 
much  of  such  expenses  as  the  said  Ck>urt  shall  deem  reasonable, 
together  with  the  necessary  expenses  of  obtaining  such  order,  to 
be  paid  1^  the  said  Trustees  out  of  the  purchase  money  of  the 
lands,  buildings,  or  other  heritable  subjects  acquired  by  them, 
who  shall  from  time  to  time  pay  such  sums  of  money  for  such 
purposes  as  the  said  Court  shall  direct.** 

,  .  _  LXX  VIIL  "  That  in  making  or  altering  the 

any  io4da  course  of  any  Turnpike   Koud,  or  widcmng  the 

through  Mi.  same,  it  shall  be  in  the  power  of  the  Trustees  of 
mlkmg^dd!^  *"^^  ^^^^  '®  cause  the  same  to  be  carried  through 
tion  to  Gifte  any  minister's  glebe,  fifteen  days'  previous  notice 
in  proportion  of  their  intention  so  to  do  being  given  to  such 
iTkfn^off  minister  and  to  the  Clerk  of  the  Presbytery  of 

the  bounds :  Provided  always,  that  such  quantity 
of  ground  shall  be  added  to  the  glebe  1  ving  most  contiguous  and 
convenient  thereto  (such  ground  not  beinff  an  orchard,  garden, 
lawn,  policy,  nursery  for  trees,  planted  wslk,  or  avenue  to  any 
house,  nor  inclosed  ground  planted  as  an  ornament  or  shelter  to 
a  house,)  as  shall  be  a  sufficient  compensation  for  that  taken  for 
such  road ;  which  grounds  such  trustees  shall  have  power  to 
purchase  from  the  contiguous  proprietor  or  occupier,  who  shall 
m  like  manner  be  empowered  and  bound  to  sell  such  land,  whe* 
ther  the  same  be  under  entail  or  other\rise ;  and  in  case  of  any 
difference  with  regard  to  the  amount  of  such  compensation,  or 
the  price  to  be  paid  to  such  proprietor,  or  the  damage  due  to  the 
occupier,  application  shall  be  made  to  the  Sheriff  of  the  shirey 
who  shall  summon  a  jury,  and  determine  the  same,  in  like  man- 
ner as  is  herein-before  directed  in  regard  to  lands  to  be  taken 
for  the  purposes  of  making,  altering,  or  widening  Turnpike 
Roads  ;  and  upon  such  determination,  and  upon  payment  being 
made  by  such  Trustees  of  such  price  to  the  proprietor,  end 
damage  due  to  the  occupier  of  the  ground,  or  consignation  there- 
of in  any  of  the  Banks  above  mentioned,  axwh  Trustees  shall 
from  thenceforth  have  a  right  to  cause  the  addition  to  be  made 
to  the  glebe,  and  to  take  and  use  the  part  of  the  glebe  necessary 
for  the  purpose  of  altering  or  widenitig  such  roads,  without  any 
disposition  or  conveyance  or  infeftment  whatsoever;  and  the 
proceedings  and  determination  of  the  Sheriff  shall  be  final  and 
conclusive,  and  shall  not  to  be  subject  to  review,  by  advocation, 
Buspension,  or  reduction,  or  otherwise,  by  any  process  or  Court 
whatever." 

v.iiued  Tent  LXXIX.  "  That  in  every  case  where  it  may 
«ji  b>  br  s'ter-  ijg  necessaiT  to  exchange  or  take  ground,  ae  here- 
of Grouod^  in 'before  allowed,  for  the  pu^po^;es  of  Turnpike 
t»kn».  Roads,  or  for  making  a  compensation  for  glebes, 

the  same  shall  not  affect,  alter,  or  diminish  the  valued  rent  of 
the  lands  from  which  such  ground  shall  be  so  taken.** 

LXXX.  <*  That  it  shall  be  lawful  for  the 
Tnisteea'of  any  Tompike  Road,  or  any  person  au* 
thorised  by  them,  to  search  for,  dig.  and  carry  sway  materials 
for  making  or  repairing  such  road  and  the  footpaths  thereof,  or 
building,  making,  or  repairing  any  toll  house,  bridge,  or  any 
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•ther  work  connected  with  such  road,  from  any  common  land, 
open  uncultivated  land,  or  waste,  or  to  deposit  mud  or  rubbish 
thereon,  without  paying  any  surface  damages,  or  any  thing  for 
such  materials,  except  for  stone  to  be  used  for  building,  and  to 
carry  the  same  through  the  ground  of  any  person,  such  Trustees 
or  other  p^^rsons  authorised  by  them  filling  up  the  pits  or  quar-^ 
ries,  levelling  the  ground  wherefrom  such  materials  shall  be 
taken,  or  fencing  off  such  pits  or  quarries  so  that  the  same  shall 
not  be  dangerous  to  any  person  or  cattle,  and  paying  for  or  ten- 
dering the  damage  done  by  going  through  and  over  any  inclosed 
or  arable  lands  for  or  with  such  materials,  mud,  or  rubbish,  such 
damages  to  be  ascertained  as  herein-after  mentioned ;  and  also 
that  it  shall  be  lawful  for  such  Trustees  and  other  persons  au- 
thorised by  them  as  aforesaid  to  search  for,  dig,  and  carry  away 
any  such  materials  in  or  out  of  the  inclosed  land  of  any  person 
where  the  same  may  be  found,  and  to  land  or  carry  the  same 
through  or  over  the  ground  of  any  person  (such  materials  not 
being  required  for  the  private  use  of  the  owner  or  occupier  of 
such  land,  and  such  land  or  ground  not  being  an  orchard,  garden, 
lawn,  policy,  nursery  for  trees,  planted  walk,  or  avenue  to  any 
house,  nor  inclosed  ground  planted  as  an  ornament  or  shelter  to 
a  house,  unless  where  materials  have  been  previously  in  use  to 
be  taken  by  the  said  Trustees),  making  or  tendering  such  satis- 

SatUfactioa  ^''"^^®"  ^^^  stones  to  be  used  for  building,  and 
for  the  surface  damage  done  to  the  lands  from 
whence  such  materials  shall  be  dug  and  ouiied  away,  or  over  or 
on  which  the  same  shall  be  carried  or  landed,  as  such  Trustees 
shall  judge  reasonable ;  and  in  case  such  Trustees  and  the  pro- 
prietor or  occupier  of  such  lands  shall  differ  as  to  the  amount  of 
soch  payments  and  damages  as  aforesaid,  it  shall  be  competent 
to  the  Sheriff  or  Justices  of  the  Peace  for  the  shire  wherein  the 
place  from  whence  such  materials  h\m\\  have  been  taken,  or  on 
which  the  same  shall  have  been  landed  or  carried,  shall  be  situ- 
ate, on  the  application  of  either  party,  with  an  inducise  of  six 
days,  to  hear  and  determine  all  questions  as  to  the  amount  of 
such  payments  and  damages,  and  the  expenses  attending  the 

Notice  to  be  same  :  Provided  always,  that  before  taking  such 
ii'aerhlu".*  roatfcri'iJs  from  any  inclosed  land  from  which  the 
tikei.  Trom  in-  ^ame  shall  not  previously  have  been  in  use  to  be 
ciiieti  landi.  taken,  fourteen  days'  previous  notice  in  writing, 
signed  by  two  Trustees,  shall  be  given  to  or  left  at  the  usual 
residence  of  the  proprietor  and  occupier  of  the  land  or  quarry, 
from  which  it  is  intended  to  take  the  same,  or  his  or  her  known 
agent,  to  appear  before  the  Sheriff  or  any  two  Justices  of  the 
Peace  acting  for  the  shire  where  the  said  lands  are  situate,  to 
shew  cause  why  such  materials  shall  not  be  so  taken  ;  and  in 
case  such  proprietor,  occupier,  or  agent  shall  attend,  pursuant  to 
such  notice,  or  shall  neglect  or  refuse  to  appear  (proof  on  oath 
in  such  case  being  duly  made  of  the  service  of  such  notice), 
such  Sheriff  or  Justices  shall  authorise  or  prohibit  the  Trustees 
to  take  such  materials,  or  make  such  order  as  they  shall  think 
tit." 

PenaUy  on  LXXXI.  "  That  it  shall  not  be  lawful  for  anv 

Mttrn/iTn'o.  P®**^"  ^  ^"^^  **'"y  *"y  materials  which  shall 
▼  drd  for  Tf^  have  been  procured  or  provided  or  used  for  the 
;wirinR  Turn,  repair  or  use  of  any  Turnpike  Road,  or  to  take 
pike  R^dt.  jjijy  materials  out  of  any  quarry  which  shall  have 
been  opened  by  any  Turnpike  Trustees  for  the  purpose  of  get- 
ting materials  for  any  Turnpike  Road,  so  as  to  interrupt  or  in- 
terfere with  the  workings  carried  on  by  such  Trustees ;  and 
every  person  so  offending  shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  five  pounds." 

Trorte«  to        LXXXII.  "  That  it  shall  be  lawful  for  the 
m'ke  Fool-        Trustees  of  every  Turnpike  Road  to  make  and 

u'o  wlJt.*^'^"  ^?*P  *"  ''^P**^  footpaths  ^n  the  same ;  and  all  such 
'i'rustees  are  hereby  required  to  make  and  main- 
tain a  footpath  on  all  such  roads  within  two  miles  of  any  city, 
burgh,  or  town,  the  population  of  which,  within  a  circle  de- 
scribed with  a  radius  of  half  a  mile  round  the  market  cross  or 
centre  of  the  market  place  thereof,  shall  amount  to  two  thou- 
sand souls;  and  if  any  such  Tnijitees  shall  fail  to  make  or  main- 
tain such  footpath  within  the  distance  aforesaid  of  any  such  city, 
,  burgh,  or  town,  any  five  householders  thereof  finding  caution  to 
pay  the  expenses  of  process^  or  any  Magistrate  thereof,  may  ap- 
ply to  the  Sheriff  by  petition  and  complaint,  who  is  hereby  au- 


thorised  to  ordain  such  footpath  to  be  made  or  repaired,  and  the 
expenses  thereof  to  be  paid  out  of  the  funds  of  the  trust.  ** 

Power  to  UM  LXXXIII.  <•  That  it  shall  be  lawful  for  the 
adjoining  Trustees  of  any  Turnpike  Road  to  make  a  road 

f  mIUJ[, 'J  *  through  the  grounds  adjoining  to  any  ruinous  or 
B.n»d.  narrow  part  of  any  Turnpike  Road,  (not  being  an 

orchard,  garden,  lawn,  policy,  planted  walk,  or  avenue  to  any 
house  or  nursery  for  trees,)  to  be  made  use  of  as  a  public  high- 
way whilst  the  old  road  is  repairing  or  widening,  making  recom- 
pence  to  the  proprietor  and  occupier  of  such  grounds  for  the 
damages  they  may  thereby  sustain  ;  and  in  case  such  Trustees 
and  such  proprietor  or  occupier  shall  differ  as  to  the  amount  of 
such  damages,  it  shall  be  competent  to  the  Sheriff  or  Justices  of 
the  Peace  for  the  shire  where  such  damages  or  any  part  thereof 
shall  have  been  incurred,  on  the  application  of  either  party,  with 
an  inducise  of  six  days,  to  hear  and  determine  all  questions  as  to 
the  amount  of  such  damages,  and  the  expenses  attending  the 
same," 

Tru.teei  to        I-XXXIV.  "  That  it  shall  be  lawful  for  the 
make  Side  Trustees  of  every  Turnpike  Road  to  make  suifi- 

•  dent  side  drains  on  any  such  road,  with  power  to 

conduct  the  water  therefrom  into  any  adjoining  land,  ditch,  or 
watercourse,  (such  land  not  being  the  site  of  any  house  or  gar- 
den,) in  such  manner  as  shall  be  least  injurious  to  the  proprietor 
or  occupier  of  such  land ;  the  said  side  drains  to  be  maiutained 
at  the  expense  of  the  Trustees." 

Tuf  Mt  to  LXXXV.  "  That  it  shall  be  lawful  for  the 
make  oitebet.  Trustees  of  every  Turnpike  Road  to  make  suf- 
ficient ditches  along  the  side  of  any  such  road,  provided  that  if 
the  land  is  inclosed  on  the  side  of  such  Turnpike  Road  such 
ditch  shall  be  made  on  the  field  side  of  the  fence,  and  also  to 
make  proper  ditches  and  outlets  from  the  said  side  ditches  through 
any  lands  adjoining  any  such  Turnpike  Road,  (not  being  the 
site  of  any  house  or  garden,)  in  such  manner  as  shall  be  least 
injurious  to  the  proprietor  and  occupier  of  such  land  ;  and  the 
occupier  of  such  laud  (unless  such  land  be  unindosed  and  waste) 
shall  be  obliged  in  all  time  thereafter  to  keep  dear  such  side 
ditches  and  other  ditches  or  outlets,  as  well  as  all  such  ditches 
already  made  along  the  sides  of  any  Turnpike  Road,  when  «o 
required  by  the  said  Trustees  or  their  Surveyor ;  and  in  case  the 
proprietor  or  occupier  shall  neglect  or  refuse  to  cleanse  such  side 
ditches  or  other  ditches  or  outlets,  when  duly  required  by  such 
Trustees  or  Surveyors,  such  Trustees  or  Surveyors  arc  hereby 
empowered  to  cleanse  such  side  ditches  or  other  ditches  or  out- 
lets, and  levy  the  expense  thereof  from  the  occupier  of  such 
grounds,  in  the  same  manner  as  other  penalties  by  this  Act  im- 
posed: Provided  always,  that  nothing  herein  contained  shall 
prohibit  any  proprietor  or  occupier  from  substituting,  to  the  sa- 
tisfaction of  the  Trustees,  any  other  equally  effectual  ditch  or 
outlet  in  place  of  that  constructed  by  the  Trustees." 

p*»i.Mmi.  ..  LXXXVI.  "  That  the  Trustees  of  any  Turn- 
to  Junction*  of  pike  Road,  m  making,  widening,  altenng,  or  im- 
roadt.  proving  any  such  road,  shall  be  and  are  hereby 

empowered  to  raise  or  lower  and  widen,  as  shall  seem  to  them 
expedient,  any  road,  passage,  or  highway  entering  upon  such 
Turnpike  Road,  in  order  to  render  thej  unction  thereof  easy  and 
commodious ;  and  where  any  other  Turnpike  Road,  highway, 

{irivate  road  or  passage  so  entering  shall  not  have  been  raised, 
owered,  or  widened  by  the  said  Trustees,  the  Trustees  of  such 
other  Turnpike  Road  or  highway,  or  the  proprietor  or  occupier 
of  such  private  road  or  passage,  shall  build  suffident  conduits  or 
bridges  over  the  side  drains  and  ditches  of  any  Turnpike  Road 
so  joined  or  entered  upon,  opposite  to  any  such  other  Turnpike 
RoEul,  hiffhway,  private  road  or  passage,  and  thereafter  maintain 
and  uphold  the  same,  all  to  the  satisfaction  of  the  Trustees  of 
any  Turnpike  Road  so  joined  or  entered  upon ;  and  in  case  the 
Trustees  of  such  other  Turnpike  Road  or  highway,  or  the  pro- 
prietor or  occupier  of  such  private  road  or  passage,  shall  neglect 
or  refuse  to  maintain  the  said  conduits  or  bridges,  it  shall  be  law- 
ful for  the  Trustees  of  any  Turnpike  Road  so  joined  or  entered 
upon  to  repair  the  same,  and  charge  such  persons  respectively 
with  the  expense  thereof;  and  it  shall  not  be  lawful  for  the 
Trustees  of  such  other  Tunipike  Road  or  highway,  or  any  such 
proprietor  or  occupier,  to  make  or  keep  any  mound,  sloping 
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bank,  or  projection  into  or  upon  the  sides  of  any  Turnpike 
Hoad,  or  to  cut  or  slope  away  any  part  of  tbe  sides  of  any  Turn- 
pike Road,  or  keep  or  use  any  such  slope ;  and  if  the  Trustees 
TriMtces  naj  of  such  Other  Turnpike  Road  or  highway,  or  any 
remore  such  proprietor  or  occupier,  shall  neglect  or  re- 

ieccimifl'  ic!*"  ^^^^  ^^  remove  such  mounds,  btmk,  or  projection, 
upon  the  Mn  or  to  make  up  such  cutting  or  sloping,  it  shall  be 
of  any  roart.  lawful  for  the  Trustees  of  any  Turnpike  Road  so 
joined  or  entered  upon  to  remove  such  obstruction  and  repair 
such  defects  at  the  expense  of  such  Trustees,  proprietor  or  oc- 
cupier respectively.*' 

Sto..rp^'"*!f  ft  LXXX  VII.  «  That  it  shaU  be  lawful  for  any 
on^ra«ta%i*ay  Trustee  or  Surveyor  of  any  Turnpike  Road,  or 
bttraed.  Other  person  authorised  by  the  Trustees  of  any 

such  road,  hreci  manu,  to  seize  and  carry  off  any  timber,  stone, 
dung,  rubbish,  or  other  matter  or  thing  whatsoever,  laid  or  left 
upon  any  such  road  or  footpath,  or  on  any  side  drain  or  ditch  of 
such  road,  and  to  sell  or  otherwise  dispose  of  tbe  'same  as  a  for- 
feiture,  in  such  manner  as  tbe  I'rustees  shall  direct,  unless,  such 
matter  or  thing  shall  be  previously  redeemed  by  the  owner 
thereof,  by  payment  of  tbe  penalty  in  such  case  enacted :  Pro- 
vided always,  that  the  proprietor  or  occupier  of  any  lands  or 
bouses  may  lay  down  any  materials  for  building  or  repairing  any 
house  or  wall  immediately  adjoining  any  Turnpike  Koad,  such 
materials  occupying  one  fourth  part  of  such  road  only,  and  such 
proprietor  or  occupier  giving  three  days'  previous  notice  in  writing 
to  the  Clerk  or  Surveyor  of  the  road,  and  erecting  such  fence 
round  such  materials,  and  fixing  and  lighting  lamps  thereon,  in 
such  mauner  as  the  Trustees  may  require." 

o»ii<>n  of  ad-  LXXX  VIII.  "  That  the  owners  or  occupiers 
Joining  Unds  to  of  the  lands  next  adjoining  to  every  Turnpike 
"*d***br**rr*h**  I^<»d  sball  prune  and  trim  their  hedges,  and  cot 
'f  frrn'rrvju.  them  do^Vn  to  the  height  of  six  feet  from  the  sur- 
d'Ci-  c  ii>«  face  of  the  ground,  and  also  cut,  prune,  or  lop  the 

'"'^  branches  of  trees,  bushes,  and  shrubs  growing  in 

or  near  sach  hedges  or  other  fences  adjacent  thereto,  (such  fences, 
trees  bushes,  or  shrubs  not  being  in  any  garden,  orchard,  policy, 
walk,  or  avenue  to  a  house,  nor  any  tree,  bush,  or  shrub  being 
an  ornament  or  shelter  to  a  house,  unless  the  same  shall  hang 
orer  the  road  or  footpath,  or  any  part  thereof,  in  such  a  manner 
as  to  impede  or  annoy  any  carriage  or  person  travelling  thereon,) 
in  such  manner  that  the  Turnpike  Rc>ad  shall  not  be  prejudiced 
by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  ex- 
cluded from  such  Turnpike  Road  to  the  damage  thereof;  and 
IrnMircied  for  ^^*^  '^  ^^^^  Owner  or  occupier  shall  not,  within  ten 
tin  i-jt,  sur.  days  after  notice  given  by  the  Surveyor  for  that 
^^*Bi  7'^  purpose,  cut,  prune,  and  trim  such  hedges,  or  cut, 
the*  jiMiic^t,  prune,  or  trim  such  branches  of  trees,  bushes,  and 
who  ma  V  order  shrubs,  in  manner  aforesaid,  it  shall  and  maybe 
ihcfD  to  be  cut.  in^fyi  fof  gmjh  Surveyor,  and  he  is  hereby  re- 
quired, to  make  complaint  to  the  Sheriff  or  Justices  of  the 
Peace,  who  shall  grant  warrant  to  summon  the  occupier  of  such 
lands  and  the  owner  thereof,  or  his  agent  or  factor  in  his  absence, 
trn  days  after  service,  to  appear  and  answer  the  said  complaint ; 
and  if  it  shall  appear  to  such  Sheriff  or  Justices  that  such  oc- 
cupier or  owner  has  not  complied  with  the  requisites  of  this  Act 
in  ihat  behalf,  it  shall  and  may  be  lawful  for  such  Sheriff  or 
Justices,  upon  hearing  the  Surveyor  and  occupier  or  owner  of 
such  land,  or  un  agent  authorised  to  appear  for  either  of  them,  or 
in  default  of  their  appearance,  upon  having  due  proof  of  tbe 
service  of  such  summons,  and  considering  the  circumstances  of 
the  case,  to  order  such  hedges  to  be  cut,  trimmed,  and  pruned, 
and  8ucb  branches  of  trees,  bushes,  and  shrubs  to  be  cut,  pruned, 
or  trinnmed,  in  such  manner  as  may  best  answer  the  purposes 
afori'said  ;  and  if  the  occupier  of  such  lands  shall  not  obey  such 
Pr».aitf  f»r  ne-  Order  within  ten  days  after  it  shall  have  been  made, 
(Vet  after  or.  and  he  shall  have  had  due  notice  thereof,  he  shall 
d«  of  JusUeet.  forfeit  the  sura  of  two  shillings  for  every  twenty- 
four  feet  in  length  of  such  hedge  which  shall  be  so  neglected  to 
be  cut,  trimmed,  and  pruned,  and  the  sum  of  two-pence  for  every 
tree,  bush,  or  shrub  which  shall  be  so  directed  to  be  cut,  pruned, 
or  trimmed ;  and  the  Surveyor,  in  case  of  such  default  made  by 
the  occupier,  shall,  and  he  is  hereby  required  to  cut,  prune,  and 
trim  such  hedges,  and  to  cut,  prune,  or  trim  such  branches  of 
trees,  bushes,  and  shrubs,  in  the  manner  directed  by  such  order ; 


and  such  occupier  shall  be  charged  with  and  pay,  over  and  above 
such  penalties,  the  expenses  of  such  cutting,  pruning,  and  trim- 
ming." 

Time  of  cut.  LXXX IX.  "  That  no  person  or  persons  shall 
|in«  "  P'""'  be  compelled,  nor  any  Surveyor  permitted,  by  vir- 
iDg  hedge-.         j^g  ^^  ^j^j^  ^^^^  ^^  ^^^  ^^  pnine  any  hedge  at  any 

other  time  than  between  the  last  day  of  September  and  the  last ' 
day  of  March,  nor  to  cut,  prune,  or  lop  the  branches  of  any  or- 
namental trees,  (unless  the  same  shall  hang  over  the  road  or 
footpath,  or  any  part  thereof,  so  as  to  impede  or  annoy  any  car- 
riage or  person  travelling  thereon,)  if  the  proprietor  or  tenant  of 
the  lands  shall  become  bound  to  pay  the  additional  expenses 
which  their  remaining  uncut  or  unlopped  may  occasion  the  said 
Trustees  in  keeping  any  such  roads  in  repair.** 

»iig"*encro»ch!  struct  any  ditch  at  the  side  or  any  Tunjpike 
meotf.  Road,  or  any  ditch  used  for  conveying  water  from 

the  said  road,  or  any  side  drain  thereof,  or  ditch  or  drain  under 
the  same,  or  shall  encroach  by  making  any  dwelling-house  or 
other  building,  or  any  hedge,  ditch,  or  other  fence,  or  in  any 
other  manner  whatever,  or  any  Turnpike  Road,  or  shall  make 
any  drain,  gutter,  sink,  or  watercourse  across,  under,  or  upon, 
or  shall  turn  or  conduct  any  drain  or  water  across,  under,  or 
upon,  or  in  any  way  break  up  the  surface  of  any  Turnpike 
Road,  without  the  consent  in  writing  of  the  Trustees  of  such 
road  or  of  their  Surveyor,  such  person  shall  forfeit  for  every 
such  offence  a  penalty  not  exceeding  five  pounds ;  and  it  shall 
be  lawful  for  the  Trustees  of  any  such  road  to  cause  such 
dwelling-house  or  other  building,  hedge,  ditch,  or  fence,  drain, 
sink,  watercourse,  gutter,  or  other  encroachment,  to  be  taken 
down  or  filled  up  at  the  expense  of  the  person  so  offending." 

So  hnuie»,  XCI.  '*  That  no  houses,  walls,  or  other  build- 
*c.  to  he  ertct.    Jngg  above  seven  feet  high  shall  be  erected  with- 

eJ  on  the  milet  \.  ^l  ^      r  ^v       t*       ^  ... 

of  a»f  Torn,  out  tne  consent  ot  the  Irustees  previously  ob- 
pike  Rorfj  tained  in  writing,  and  no  new  indosures  or  plan- 

r.nci^fVwen'l  t*t»o"»  ^^^^^  ^  ""«<>«  ^^i^hiii  the  distance  of 
ty.a»e  feet  twenty-five  feet  from  the  centre  of  any  Turnpike 
fhiTtrlf'^'ith?  ^^^^*  without  prejudice  always  to  any  farther 
out  eonieut  of  powers  and  authorities  vested  in  any  Turnpike 
the  Trureet.  Trustees  thereanent  by  any  Local  Act  of  Pariia- 
ment,  and  no  place  out  of  which  the  Trustees  of  any  Turnpike 
Road  have  been  in  the  use  of  taking  materials  shall,  without  the 
consent  of  the  Trustees  previously  obtained  in  writing,  be  in 
any  way  shut  up  or  inclosed,  under  the  penalty  of  five  pounds 
for  every  such  offence,  and  the  expense  of  demolishing  such 
house,  wall,  or  building,  or  of  removing  such  inclosure  or  plan- 
tation ;  and  tbe  Sheriff  of  the  county  and  Justices  of  the  Peace 
are  hereby  authorised  and  empowered,  on  application  by  any  one 
of  the  Turnpike  Trustees  or  their  Clerk,  to  order  such  house, 
wall,  building,  inclosure,  or  plantation  to  be  pulled  down  or  re« 
moved  at  the  expense  of  the  person  erecting  or  making  the  same, 
or  of  tbe  occupier  or  owner  of  the  ground ;  nor  shall  the  in- 
closing of  such  place  out  of  which  materials  shall  have  been 
taken  as  aforesaid,  preclude  the  Irastees  of  any  Turnpike  Road 
from  re-opening  and  using  the  same.** 

Powrr  to  XCII.  «  That  it  shall  be  lawful  for  the  Tnis- 
watet  Roadt.  tepg  of  any  Turnpike  Road  to  cause  the  whole  or 
any  part  thereof  to  be  watered,  and  for  that  purpose  to  take 
water  from  any  pond,  stream,  or  source,  with  the  consent  of  the 
owner  thereof,  or  other  persons  interested  therein,  and  to  dig 
and  make  ways  and  passages  and  erect  pumps  and  engines  for 
such  purpose,  and  to  make  such  compensation  as  may  be  agreed 
upon  between  the  said  Trustees  and  such  owners  or  persons  as 
aforesaid." 

Miiertonca  XCIII.  "  That  the  Trustees  of  every  Tum- 
PMtl^'io*  he  P^^®  ^oad  shall  cause  stones  or  post?  to  be  set  up 
ertfcted.  op  or  near  the  sides  of  every  Turnpike  Road,  at 

the  distance  of  one  mile  from  each  other,  denoting  the  distance 
of  such  stone  or  post  from  some  town  or  place  to  or  from  which 
such  road  shall  lead ;  and  also  direction  posts  at  the  several 
highways  or  Turnpike  Roads  leading  out  of  or  crossing  any 
stich  road,  with  inscriptions  thereon  denoting  to  what  places 
such  roads  respectively  lead ;  and  any  person  who  shall  wilfully 
break,  cut  down,  pull  up,  or  damage  any  such  post  or  stone,  or 
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obliterate,  deface,  spoil,  or  destroy  any  of  tbe  letters,  figures,  or 
marks  which  shall  be  inscribed  or  painted  thereon,  or  any  person 
letting  horses  or  carriages  for  hire  who  shall  charge  for  mote 
than  half  a  mile  in  one  hiring  above  the  number  of  miles 
marked  on  such  posts  or  stones,  shall  forfeit  and  pay  any  sum 
not  exceeding  five  pomids  for  every  such  offence." 

Tru^ucithsli         XCIV.  "  That  the  Trustees  of  every  Tum- 

*T  wh«T.i  Pi^e  ^^^  8^*11  free'  sufficient  parapet  walls, 
cttmrj.  mounds  or  fences,  or  other  adequate  meana  of  se- 

curity, along  the  sides  of  all  bridges,  embankments,  or  other 
dangerous  oarts  of  the  said  roads ;  and  if  they  shall  fail  therein 
it  shall  be  lawful  for  the  Procurator-Fiscal  or  any  Commissioner 
of  Supply  for  the  shire  in  which  the  part  of  such  road  com- 
plained of  is  situated,  such  Commissioner  finding  security  to 
pay  expenses  of  process  if  he  shall  fail  in  his  action,  to  prose* 
cute  the  Trustees  of  anv  such  Turnpike  Road  before  the  She- 
riff of  the  shire  in  which  such  road  is  situated,  who  shall  judge 
and  determine  therein  in  a  summary  manner,  and  upon  finding 
the  complaint  well  founded,  may  compel  the  said  Trustees  to 
remedy  the  matter  complained  of,  and  allow  the  prosecutor  the 
expenses  of  process;  but  if  such  prosecution  soall  be  found 
groundless,  the  private  prosecutor  shall  be  liable  in  expenses/* 

dJlM'^^^int*  ^^^*  ■*  T^*  *'  '^*^*  ^  ^*^^*^  ^®'  ^^  '^'■"•" 
|e«  u^V^rtp^u,    ^^  ^^  every  Turnpike  Road,  where  the  parapet 

ito,  of  any  bridge,  or  any  toll  house,  toll-bar,  fence, 

milestone,  direction  post,  or  any  erection,  building,  matter  or 
thing  belonging  to  tbe  said  Trustees,  or  used  for  the  purposes 
of  the  trust  under  their  manajjement,  shall  be  def«troyed  or  in- 
jured, and  (he  persons  so  offending  cannot  be  discovered  and 
convicted,  to  complain  to  the  Sheriff  or  Justices  of  the  Peace 
of  the  shire  in  which  such  damage  shall  have  been  committed, 
having  previously  given  notice  in  writing  of  their  intention  of 
making  such  complaint,  on  the  church  door  of  the  parish  in 
which  the  said  damage  shall  have  been  committed,  for  two  con- 
secutive Sundajfif  and  which  comphiint  the  said  Sheriff  or  Jus- 
tices shall  hear  in  a  summary  way,  and  if  they  shall  sustain  the 
same,  the^  are  hereby  empowered  and  required  to  assess  the 
amount  of  such  damage,  and  the  expenses  of  process  or  pro- 
ceedings, upon  the  proprietors,  occupiers,  and  such  other 
persons  of  tbe  parish  wherein  such  damage  shall  have  been 
committed  as  aforesaid,  as  are  liable  for  the  payment  of  the  con- 
version money  leviable  for  statute  lalraur  in  (he  shire  in  which 
such  parish  is  situated ;  which  assessment  shall  be  levied  by  the 
said  Trustees  upon  tbe  same  persons,  in  the  same  proportions, 
with  the  same  relief  to  landlords  against  tenants,  in  the  same 
manner  as  (he  said  conversion  money  may  be  levied.** 
PMi^ity  on  XC  VI.  "  That  if  any  person  shall  ride  upon 
any  footpath  or  causeway  on  or  by  the  side  of  any 
Turnpike  Road  made  or  set  apart  for  the  use  or 
accommodation  of  foot  passengers,  or  shall  lead  or  drive  any 
horse,  aHs,  mule,  swine,  or  cattle,  or  cairiage  of  any  descrip- 
tion,  or  any  wheelbarrow,  track,  or  sledge,  or  any  single  wheel 
of  any  waggon,  cart,  or  carriage  apart  therefrom,  upon  any  such 
footpath  or  causeway ;  or  shall  wilfully  obstruct  or  do  or  cause 
any  injury  or  damage  to  be  done  to  tbe  same,  or  to  the  hedges, 
posts,  rails,  or  fences  thereof;  or  shall  wilfully  pull  down  or 
damage  any  bridge,  wall,  toll-bar,  or  any  building,  fence,  or 
erection  made  by  the  Trustees  of  any  Turnpike  Road,  or  repair- 
ed or  repairable  by  them ;  or  shall  break,  injure,  remove,  ordla- 
phice  any  tool?*,  trestles,  bars,  stones,  materials,  or  other  article 
whatsoever  belonging  to  such  Trustees,  or  used  on  any  such 
road  under  their  authority;  or  shall  haul  or  draw,  or  cause  to 
be  hauled  or  drawn,  upon  any  part  of  any  Turnpike  Road,  any 
timber,  stone,  or  other  thing  otherwise  than  upon  a  wheeled  car- 
riage, or  shall  suffer  any  timber,  stone,  or  other  thing  which  shall 
be  carried  principally  or  part  upon  a  wheeled  carriage  to  drag 
or  trail  upon  such  road  ;  or  in  ploughing  or  harrowing  any  ad- 
jacent uuinclosed  land  shall  turn  any  horse,  plough,  or  harrow  in 
or  upon  any  such  road  or  the  side  drains  or  ditches  thereof;  or 
•hall,  in  or  upon  such  road,  or  by  the  side  or  sides  thereof,  or 
in  any  exposed  situarion  near  thereto,  kill,  slaughter,  singe,  scald, 
bum,  dress,  or  cut  up  any  beast,  swine,  calf,  lamb,  or  other 
caUle;  or  if  any  person  driving  any  carriage,  cart,  horse,  or 
Other  beast  on  the  said  road,  conveying  any  iron  bar  or  rod. 


p«rian« 
mitting 

•MIOOf. 


onm. 

nut. 


tree,  wood,  stone,  basket,  or  pannier,  or  any  other  matter  or 
thing,  except  hay  and  straw,  suffer  the  same  to  project  by  more 
than  thirty  inches  from  the  side  of  such  horse  or  other  beast,  or 
more  than  one  foot  laterally  beyond  the  wheels  of  such  carriage, 
or  so  as  in  any  manner  to  obstruct  or  impede  the  pamage  of  anv 
person,  or  any  horse,  beast,  or  carriage  trave!]ing  along  such 
Turnpike  Road ;  or  if  any  person  shall  carry  any  timber  or  other 
article  above  twenty-five  feet  long  on  any  cart  or  carriage  not 
having  more  than  two  wheels ;  or  if  any  hawker,  higgler,  gipsy, 
or  other  person  shall  pitch  any  tent  or  encamp  upon  or  by  the 
aides  of  any  part  of  anv  Turnpike  Road  ;  or  if  any  person  oc- 
cupying or  using  a  blacksmith's  shop,  foundcry,  smelting  bouse, 
iron  or  brass  work,  boiler-making  work,  glase  work,  soda,  soap, 
or  chemical  work,  shall  not,  by  good  and  close  shutters,  every 
evening  after  it  becomes  twilight,  or  otherwise,  bar  and  prevent 
the  light  from  such  shop  shining  into  or  upon  the  said  road, 
and  from  being  dangerous  or  detrimental  to  travellers ;  or  if  any 
person  shall  make  or  assist  in.makingany  fire  or  fires,  commonly, 
called  bonfires,  or  shall  set  fire  to,  or  let  off  or  throw  any  sqirib, 
roeket,  serpent,  or  oUier  firework  whatsoever  within  one  hun- 
dred feet  of  the  centre  of  such  Road,  or  shall  discbarge  any 
gun,  pistol,  or  other  fire  arms,  fly  kites,  or  bait  or  mn  for  the 
purpose  of  baiting  any  bull,  or  play  at  football,  tennis,  fives, 
cricket,  or  anv  other  game  or  games  upon  such  road  or  on  the 
side  or  sides  thereof,  or  in  any  exposed  situation  near  thereto^ 
to  the  annoyance  of  any  passenger  or  passengers ;  or  if  any  per- 
son shall  leave  any  waggon,  cart,  or  other  carriage  whatever 
upon  such  road  or  on  the  side  or  sides  thereof,  without  any  pro- 
per person  in  the  sole  custody  or  care  tberertf,  longer  than  may 
be  necessary  to  load  or  unload  tbe  'same,  except  in  cases  of  ac- 
eideiit,  and  in  cases  of  accident  for  a  longer  time  than  may  be 
necessary  to  remove  the  same,  or  shall  not  plac*  such  waggon 
or  other  carriage,  during  the  time  of  loading  or  unloading  the 
same,  or  of  taking  refreshments,  as  near  to  one  side  of  tbe  road 
as  conveniently  may  be,  either  with  or  without  any  horse  or 
beast  of  draught  harnessed  or  yoked  thereto ;  or  shall  lay  any 
timber,  stone,  hay,  straw,  dung,  manure,  soil,  ashes,  rubbish, 
or  other  matter  or  thing  whatsoever  upon  such  road  <w  on  the 
side  or  sides  thereof,  or  the  footpaths  or  causeways  adjoining ; 
or  shall  hang  or  lay  any  linen  clothes  or  other  such  article  on  any 
hedge  or  fence  of  any  such  road ;  or  shall  suffer  any  water,  filth, 
dirt,  or  other  offensive  matter  or  thing  whatsoever  to  run  or  flow 
into  or  upon  such  road  or  footpaths,  firom  any  house,  boildiog, 
erection,  lands,  or  premises  adjacent  thereto ;  or  if  any  person 
driving  any  pigs  or  swine  upon  such  road,  shall  suffer  such  pigs 
or  swine  to  root  up  or  damage  such  road,  or  tbe  fences,  hedges, 
banks,  or  copse  on  either  side  thereof  respectively ;  or  if  any 
person  shall,  after  having  blocked  or  stopped  any  cart,  waggon, 
or  other  carriage  in  going  up  a  hill  or  rising  ground,  cause  or 
suffer  to  be  or  remain  on  such  road  the  stone  or  other  thing 
with  which  such  cart  or  other  csrriage  shall  have  been  blocked 
or  stopped  ;  or  if  any  person  shall  pull  down,  danane,  injure, 
or  destroy  any  lamp  or  lamp  post  put  up^  erected,  or  placed  in 
or  near  the  side  of  any  Turnpike  Road,  or  ToU-house  erected 
thereon,  or  shall  extinguiah  the  light  of  any  such  lamp ;  every 
person  offending  in  any  of  the  cases  aforesaid  shall  for  each  and 
ever^  such  offence  forteit  and  pay  any  sum  not  exceeding  fifty 
shillmgs,  over  and  above  the  damages  occasioned  thereby.** 

ReguiaUun  of  XCVII.  "  That  if  the  driver  of  any  cart. 
Divert.  waggon,  or  other  such  carriage  on  any  Turnpike 

Road  shall  ride  on  the  shafts  or  in  or  on  any  other  part  of  such 
carriage,  without  having  and  holding  reins  attached  to  each  side 
of  the  bridle  of  each  beast  of  draught  drawing  such  cart  or  car- 
riage, or  shall  at  any  time  leave  the  same  travelling  on  any  Fuch 
road  without  having  some  person  to  guide  the  beast  or  beasts  of 
draught  drawing  the  same,  or  shall  allow  to  go  at  large  any  dog 
that  may  he  attending  htm,  or  his  waggon,  cart,  or  other  such 
carriage,  or  shall  not  chain  or  fasten  the  same  to  such  waggon, 
cart,  or  carriage;  or  if  the  driver  of  any  sort  of  carriage  shall 
not  keep  to  the  left  or  near  side  of  such  road  on  meeting  or  on 
being  overtaken  by  any  other  carriage  or  any  rider,  or  shall  wil- 
fully prevent  any  other  person  passing  him  or  his  carriage ;  such 
driver  shall  for  every  such  offence  foifeit  and  pay  a  sum  not  ex- 
ceeding five  pounds,  over  and  above  the  damages  occasioned 
thereby.*' 
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OneDrWer  XCVIIL  "  That  if  one  penon  acl  as  the 
chyrgeofTvo  driver  of  more  than  two  carts,  wa^^gons,  or  other 
C^rtf.  such  carriages  on  any  Turnpike  Koud,  or  if  the 

binder  of  two  carts,  waggons,  or  other  such  carriages,  when  un- 
der the  care  of  only  one  person,  shall  be  drawn  by  more  than 
one  horse,  or  if  the  horse  of  such  hinder  cart,  waggon  or  ear- 
ri^ui^e  shall  not  be  attached  by  a  rein  to  the  back  of  the  cart  which 
i>l)a]l  be  foremost*  and  follow  in  the  same  line  therewith,  the 
horse  drawing  such  hinder  cart  not  being  permitted  to  be  further 
fruoi  the  foremost  than  six  feet,  the  owner  or  driver  of  every 
such  waggon,  cart,  or  other  carriage  shall  for  each  transgression 
in  any  of  the  points  aforesaid,  forfeit  and  pay  a  sum  not  exceed- 
iiig  forty  shillings." 

CbiWrwi  oor  to  XCIX.  "  That  no  waggon  or  cart  travelling  on 
dn»ec«jrtg.&c.  any  Turnpike  Road  shall  be  driven  by  any  person 
who  shall  not  be  of  the  full  age  of  fourteen  years,  under  a  penalty 
for  each  such  offence  not  exceeding  forty  shillings,  to  be  paid  by 
the  owner  of  such  waggon  or  cart" 

pemiii  own.  ^*  **  ^'^  '^  *^®  causeways  and  footpaths  of 
mi;  up  or  e<tn.  any  Turnpike  Road  or  any  part  thereof  shall  be 
wyinj  w'ter  opened  Up  by  any  person  or  persons,  with  leave 
rollTor  aa«e.  of  the  said  Trustees,  or  otherwise  having  authority 
way  niOTt  r*.  so  to  do,  for  the  laying  of  pipes  for  water,  gas, 
puribtm.  tunnels  or  railroads,   or  for  any  other  purpose 

whatever,  and  the  same  shall  not  be  immediately  thereafter  re- 
paired, renewed,  and  rendered  completely  sufficient  and  good  by 
the  person  or  persons  opening  up  the  same,  to  the  satisfaction  of 
the  said  Trustees  or  their  Surveyor,  then  the  said  Trustees  or  their 
Surveyor  shall  have  full  power  and  they  are  hereby  authorised 
to  execute  the  necessary  repairs  on  the  part  or  parts  of  such  road 
or  footpath  so  opened  up,  and  to  restore  the  same  completely, 
and  to  charge  the  expense  thereof  against  the  person  or  persons 
opening  up  the  same,  which  shall  be  ascertained  by  an  account 
un<!er  the  hands  of  the  said  Trustees  or  a  quorum  of  them,  or 
of  their  Clerk  or  Surveyor;  and  if  any  damage  shall  happen  to 
the  public  from  the  operations  of  the  persons  opening  up  the 
road  as  aforesaid,  such  persons  shall  be  solely  liable  for  the  same, 
and  be  obliged  to  relieve  the  said  Trustees  thereof,  and  of  all 
expenses  attending  the  same ;  and  in  all  cases  where  any  injury 
shall  arise  to  any  Turnpike  Road  from  any  drain,  conduit,  pipe, 
water,  matter,  or  thing  whatsoever  being  conveyed  across,  in, 
under,  or  upon,  or  by  any  thing  done  upon  any  part  of  any  such 
road,  by  any  person  having  leave  or  otherwise  entitled  so  to  do, 
and  soch  injury  bhall  not  be  immediately  repaired  to  the  satisfac- 
tion of  the  Trustees,  they  or  their  Surveyor  are  hereby  autho- 
rised to  repair  the  same,  and  charge  the  expense  thereof  as  afore* 
said  against  the  person  occasioning  the  said  injury,  or  for  whose 
tttes  or  purposes  the  thing  occasioning  the  same  shall  be  done  or 
kepL" 

Surreyort,  «e.  CI.  «*  That  if  the  Surveyor  of  any  Turnpike 
D^uocrt'^oa  R<M"1»  or  any  contractor  or  other  person  employed 
rudi.  on  such  road,  shall  lay  on  any  part  of  any  such 

rood  any  heap  of  stones  or  other  materials  for  the  repair  thereof, 
and  shall  permit  the  same  to  remain  longer  than  necessary  for 
the  breaking  and  spreading  of  such  materials ;  or  shall  lay  on 
any  such  road  any  matter  or  thing,  or  shall  knowinglv  permit  to 
remain  on  any  part  of  any  such  road  any  matter  or  thing  which 
may  endanger  the  safety  of  any  passenger ;  or  shall  dig  any  pit 
or  make  any  cut  on  any  Turnpike  Road,  without  sufficiently 
fencing  the  same ;  such  person  shall  for  every  such  offence  for- 
feit and  pay  a  sum  not  exceeding  live  pounds,  over  and  above 
the  damages  occasioned  thereby,  and  expenses ;  and  it  shall  be 
lawful  for  any  person  travelling  along  any  Turnpike  Road  to 
prosecute  for  such  sum,  damages,  and  expenses  in  manner 
berein-after  provided  :  Provided  always,  that  it  shall  be  lawful 
for  any  such  Surveyor*  Contractor,  or  other  person  to  have  on 
any  such  road,  during  daylight,  any  trestles  or  bars,  in  any  such 
manner  as  the  Trustees  of  such  road  may  judge  necessary  to 
prevent  interruption  of  the  work  during  the  repairing  of  the  road, 
or  to  prevent  carts  or  carriages  from  running  in  tracks  injurious 
to  the  road ;  provided  always,  that  such  trestles  or  bars  shall  at 
all  times  be  placed  in  such  manner  as  not  to  be  more  inconvenient 
to  passengers  than  may  be  necessary  to  prevent  interruption  to 


the  work,  or  to  prevent  carts  or  carriages  from  running  in  tracks 
injurious  to  the  road." 

prnprietoTt  to  CII.  "  That  if  the  proprietor  or  occupier  of 
rii<ccpiram«f««  any  lands  adjacent  to  any  Turnpike  Road  shall 
near  the  ro«.u,    ^jj^  ^^^y  pj^  ^^  make  any  cut  upon  or  within  twelve 

feet  of  the  side  of  any  such  road,  and  shall  leave  the  same  un- 
fenced  so  as  to  be  dangerous  to  travellers,  and  shall  not  fence 
the  same  when  required  so  to  do  by  any  two  of  the  Trustees  of 
such  road,  or  the  Procurator  Fiscal  of  the  shire  within  which 
the  ffaid  pit  or  cut  is  situated,  such  proprietor  or  occupier  shall 
forfeit  and  pay  a  sum  not  exceeding  five  pounds  for  every  day 
such  pit  or  cot  shall  continue  to  be  unfenced  beyond  three  days 
after  notice  shaA  have  been  given  as  aforesaid,  and  it  shall  be 
lawful,  after  such  notice,  for  the  said  Trustees  or  Procurator 
Fiscal  to  cause  the  same  to  be  fenced  at  the  expense  of  such 
proprietor  or  occupier." 

No  animal  to  CIII.  "  That  if  any  horse,  cattle,  ass,  sheep, 
b«  pi»tiir«dea  swlne,  or  Other  beast  of  any  kind  shall  be  pas- 
ihe  roidi.  tured,  or  left  or  permitted  to  remain,  or  found 

straying  on  any  Turnpike  Road  or  the  sides  thereof,  (except  on 
such  parts  of  any  road  as  pass  through  or  over  any  common  or 
waste  ground,  or  land  not  inclosed,  or  arable  on  both  sides,)  the 
person  so  pasturing  or  leaving  such  beast,  or  permitting  the  same 
to  remain,  or  the  person  having  the  charge  of  such  beast,  or  the 
owner  thereof  if  such  person  cannot  be  found,  shall  forfeit  and 
pay  a  sum  not  exceeding  five  shillings  for  every  such  beast ;  and 
it  shall  be  lawful  for  any  Trustee  of  such  road,  or  the  Surveyor 
of  such  Trustees,  or  any  other  person  authorised  by  them,  hrevi 
manu,  to  seize  and  detain  the  same  until  -such  penalty  and  the 
expenses  of  process  and  proceedings  shall  be  paid ;  and  in  case 
the  said  penalty  and  expenses  shall  not  be  paid  within  three  days 
after  notice  of  such  detention  shall  be  given  on  the  two  nearest 
Toll  Bars  on  the  said  road  where  such  animal  shall  be  found, 
the  said  Surveyor  or  other  person  shall  sell  the  same,  with  the 
authority  of  the  Sheriff  or  any  Justice  of  the  Peaee  for  the 
shire,  who  are  hereby  empowered  to  grant  such  authority  $  and 
after  deducting  the  amount  of  the  said  penalty  and  expenses, 
such  Surveyor  or  other  person  shall  pay  the  surplus,  if  any,  to 
the  owner  of  such  animal  so  detained.*' 

Sde  ridgrt  to  CIV.  "  That  every  person  in  ploughing  any 
be  maiitf  III  un.  uninclosed  land  adjoining  any  Turnpike  Road  shall 
incluMd  land*,  ^^jj^g  ^jjg  ridges  along  the  sides  of  such  road  of 
the  breadth  of  twelve  feet  at  the  least,  under  a  penalty  not  ex- 
ceeding five  pounds." 

G«ie*  to  opto  C  V.  "  Tlmt  no  gate  of  any  park,  field,  or  in* 
inwards.  closure  whatsoever  shall  be  made  to  open  into 

or  towards  any  part  of  any  Turnpike  Road,  or  of  any  footpath 
belonging  thereto,  or  be  suffered  so  to  open,  except  the  hanging 
post  thereof  shall  be  fixed  or  placed  so  far  from  the  centre  of 
any  part  of  such  road  as  that  no  part  of  such  gate  shall  when 
open,  project  over  any  part  of  such  road,  or  of  any  footpath  be- 
longing thereto ;  and  the  occupier  of  any  park,  field,  or  inclosure^ 
having  any  gate  opening  outwards  contrary  to  the  meaning  of 
this  Act,  shall,  within  six  days  after  notice  to  him  or  her  given, 
either  personally  or  in  writing,  from  the  Trustees  of  any  Turn- 
pike Road,  or  their  Surveyor,  cause  such  gate  to  be  hung  so  that 
no  part  of  the  gate  when  open  shall  project  over  any  part  of 
such  road  or  of  any  footpath  belonging  thereto ;  and  if  such  oc- 
cupier fail  so  to  do,  the  Surveyor  of  anv  such  road  shall  cause 
the  gate  to  be  hung  as  herein -before  directed,  and  chai^  the 
expense  of  making  such  alteration  and  hanging  such  gate  against 
the  said  occupier,  who  shall,  over  and  above  such  expense,  for« 
feit  and  pay  a  further  sum  not  exceeding  five  pounds  for  such 
neglect." 

Wecdi  to  bt  CVI.  "  That  the  Tnistees  of  every  Turnpike 
out  by  Triw-  Road  shall  cut  or  cause  to  be  cut  all  weeds  grow- 
'***  ing  on  the  same  or  the  sides  thereof,  when  in- 

closed, at  a  proper  season  of  the  year,  in  order  to  prevent  such 
weeds  coming  into  seed ;  and  if  they  fail  so  to  do  for  eight  duys 
after  being  required  by  the  proprietor  or  occupier  of  the  adjoin- 
ing land,  by  notice  in  writing  given  to  their  Clerk  or  Surveyor, 
such  proprietor  or  occupier  may  cut  the  same,  aud  charge  the 
expense  thereof  against  the  said  Trustees." 
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No  Windmill,  CVII.  "  That  no  person  sliall  hereafter  erect 
Ac.  *«  ^  any  windmill,  watermill,  steam  engine,  or  lime- 

loo^yardTof  "  ^il"  within  the  distance  of  one  hundred  yards 
th^  Turnpike  from  any  part  of  any  Turnpike  Road»  under  the 
liodd.  penalty  of  five  pounds  for  every  day  such  windmill, 

watermill,  steam  engine,  or  limekiln  shall  continue,  unless  the 
same  shall  be  so  placed  or  screened  as  to  prevent  damage  or  de- 
triment to  any  traveller  on  such  Turnpike  Road  by  frightening 
horses  or  otherwise ;  nor  shall  any  person  hereafter  place  any 
skinner's  washing  pond  within  the  distance  of  one  hundred  yards 
from  any  part  of  any  Turnpike  Road,  under  a  penalty  not  ex- 
ceeding  five  pounds  for  every  day  any  such  nuisance  shall  con- 
tinue  :  Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  render  legal  the  erection,  re-erection,  or  continu- 
ance of  any  windmill,  watermill,  steam  engine,  limekiln,  or 
skinner's  washing  pond,  in  any  case  where,  by  the  common  law, 
the  same  shall  be  a  public  or  private  nuisance." 

Owncrg  of  C  VIII.  **  That  the  owner  of  every  waggon  or 
wasgont.  ear.  cart,  and  also  of  every  coach,  post  chaise,  or  other 
'1*1?*'  *^  carriage,  let  either  in  the  whole  or  in  part  to  hire, 

Ibrir  naoipfl  to  '^^  paint  in  a  straight  line  horizontally,  upon 
Ih>  painted  some  conspicuous  part  on  the  off  or  right  side  of 

therton.  -^^^  waggon  or  cart,  and  upon  the  panels  of  the 

doors,  of  all  such  coaches,  post  chaises,  or  other  carriages,  be- 
fore the  same  shall  be  used  upon  any  Turnpike  Road,  the  Chris- 
tian and  surname  and  place  of  abode  of  such  person,  or  the 
Christian  and  surname  and  place  of  abode  of  the  principal  part- 
ner or  owner  thereof,  in  large  legible  Roman  letters,  either  of  a 
dark  colour  upon  a  light  ground,  or  of  a  light  colour  on  a  dark 
ground,  not  less  than  one  inch  in  height,  with  numbers  begin- 
ning with  Number  One,  where  more  of  such  carriages  respec- 
tively than  one  shall  belong  to  the  same  owner,  and  proceeding 
in  regular  progression,  and  shall  continue  the  same  thereupon  as 
aforesaid  so  long  as  such  waggon,  cart,  or  other  carriage  shall 
be  used  upon  any  Turnpike  Road ;  and  every  owner  of  any 
such  waggon,  cart,  or  other  carriage,  using  or  allowing  the  same 
to  be  used  upon  any  Turnpike  Road,  without  the  names  and 
descriptions  painted  thereon  respectively  as  aforesaid,  and  every 
person  driving  the  same,  shall  forfeit  for  every  such  offence  a  sum 
not  exceeding  forty  shillings ;  and  every  waggon  or  cart,  and 
every  such  coach,  post  chaise,  or  other  carriage,  let  for  hire 
without  the  name,  surname,  and  place  of  abode  of  the  owner 
painted  thereon  as  hereln-before  directed,  or  having  the  same  or 
anv  part  thereof  covered  or  placed  so  as  to  be  illegible,  shall  be 
liable  to  pay  double  toll  duty ;  and  every  person  driving  any 
such  waggon,  cart,  or  other  carriage,  who  shall  refuse  to  stop 
and  permit  the  name  to  be  read  or  uncovered  by  any  person  re- 
quiring him  so  to  do,  shall  over  and  above  forfeit  for  every  such 
offence  any  sum  not  exceeding  forty  shillings." 

TruatMtmaf  CIX.  <*  That  it  shall  be  lawful  for  the  Procu- 

protecut*  be-  rator  Fiscal  and  for  the  Trustees  of  any  Turn- 
aod  JuaTicvaat  P^^^  Road,  or  any  person  authorised  by  them,  or 
the  expcnae  of  any  one  of  their  number,  to  prosecute  for  any  ex- 
the  Truat.  penses,  toll  duty,  penalty,  forfeiture,  or  fine  im- 

posed by  this  or  any  Act  made  for  making  or  maintaining  any 
Turnpike  Road,  and  to  recover  the  same  before  the  Sheriff  or 
the  Justices  of  the  Peace  of  the  shire  in  which  the  same  shall 
have  become  due  or  been  incurred,  or  where  the  offender  shall 
reside,  subject  to  appeal  in  manner  herein-after  mentioned ;  and 
it  shall  be  lawful  for  the  said  Trustees  to  allow  the  expenses  of 
such  prosecutions  to  be  defrayed  out  of  the  funds  of  the  trust." 

Proeeedinga  CX.  «  That  all  expenses,  toll  duties,  penalties 
tm  recoTering  forfeitures,  and  fines  imposed  by  this  or  any  such 
Penaitiea.  &c.  ^^^  ^  aforesaid,  (excepting  such  penalties  as  are 
herein  otherwise  directed  to  be  recovered  and  applied,)  shall,  af- 
ter hearing  the  party  complained  of,  or  on  the  non-appearance 
of  such  party  after  summons,  on  an  induciae  of  six  days,  person- 
ally, or  at  the  dwelling-place  of  such  party  (of  which  the  oath  of 
one  witness,  or  an  execution  of  citation  without  witnesses,  shall 
be  sufficient  evidence,)  upon  proof  of  the  fact  before  the  Sheriff 
or  Justices  of  the  Peace  for  the  shire  in  which  the  same  shall 
have  become  due  or  l^een  incurred,  or  where  the  offender  shall 
reside,  either  by  the  confession  of  the  party  offending,  or  by  the 
oath  of  any  one  credible  witness,  or  other  competent  evidence. 


be  levied,  together  with  the  expenses  of  the  prosecution  and 
conviction,  by  poinding  and  sale  of  the  goods  and  effects  of  the 
party  offending,  by  warrant  under  the  hand  of  such  Sheriff  or 
Justices  (which  warrant  such  Sheriff  or  Justices  are  hereby  em- 
powered to  grant) ;  and  the  surplus  (if  any),  after  deducHng 
such  expenses,  toll  duties,  penalties,  forfeitures,  and  fines,  and 
the  expenses  of  the  proceedings  and  charges  of  such  poinding 
and  sale,  shall  be  returned  to  the  owner  of  such  goods  and  ef- 
fects ;  and  in  case  the  same  shall  not  be  forthwith  paid  upon 
conviction,  then  it  shall  be  lawful  for  such  Sheriff  or  Justices  to 
order  the  offender  so  convicted  to  be  detained  and  kept  in  safe 
custody  until  return  can  be  conveniently  made  to  such  warrant 
of  poinding,  unless  the  offender  shall  give  sufficient  security,  to 
the  satisfaction  of  and  to  the  amount  fixed  by  such  Sheriff  or 
Justices,  for  his  or  her  appearance  before  such  Sheriff  or  Jus- 
tices on  such  day  as  shall  be  appointed  for  the  return  of  such 
warrant  of  poinding,  which  security  the  said  Sheriff  or  Justices 
are  hereby  empowered  to  take  by  bond  of  caution  or  otherwise ; 
but  if  upon  the  return  of  such  warrant  it  shall  appear  that  no 
sufficient  goods  and  effects  can  be  found,  then  it  shall  be  lavrful 
for  the  said  Sheriff  or  Justices,  in  all  cases  where  the  penalties 
sought  to  be  recovered  shall  exceed  the  sum  of  forty  shillings, 
and  they  are  hereby  authorised  and  required,  by  warrant  under 
their  band,  to  cause  such  offender  to  be  committed  to  the  com- 
mon gaol  or  house  of  correction  of  the  shire  where  the  offender 
shall  be  or  reside,  there  to  reuuun  for  anv  time  not  exceeding 
four  months,  unless  such  expenses,  toll  duties,  penalties,  for- 
feitures, and  fines,  and  the  expenses  of  the  proceedings,  shall  be 
sooner  paid ;  and  in  all  cases  where  the  penalties  awarded  shall 
be  less  than  the  sum  of  forty  shillings,  the  said  Sheriff  or  Jus- 
tices may,  when  no  effects  can  be  found  as  above,  commit  the 
offender  to  prison  for  any  time  not  exceeding  two  months,  unless 
the  said  penalties,  duties,  fines,  and  expenses  shall  be  sooner 
paid ;  and  the  monies  arising  by  such  penalties,  forfeitures,  and 
fines  respectively,  if  not  otherwise  directed  to  be  applied  by  this 
Act,  or  the  Act  under  which  the  same  shall  have  been  incurred* 
or  in  so  far  as  not  directed  by  the  Sheriff  or  Justices  to  be  paid 
towards  the  expenses  of  the  proceedings,  shall  be  paid  to  the 
Trustees  for  making  and  maintaining  the  road  on  which  such 
offence  shall  have  been  committed,  or  to  their  Treasiuer,  and 
applied, and  disposed  of  for  the  purposes  of  such  road.*' 

Summary  Pro.  CXI.  «  That  it  shall  be  lawful  for  the  Sheriff 
m**  or  any  one  Justice  before  whom  any  complaint 

for  the  recovery  of  any  such  expenses,  toll  duties,  penalties,  for- 
feitures, or  fines  may  be  brought,  to  proceed,  if  such  Sheriff  or 
Justice,  duly  considering  the  nature  of  the  case,  shall  think  fit, 
and  not  otherwise,  in  a  summary  way,  and  to  grant  warrant  for 
bringing  the  parties  complained  upon  before  him  for  examina- 
tion, and  after  hearing  parties  on  confession  or  probation  by  the 
oath  of  any  credible  witness,  or  other  competent  evidence,  to 
proceed  to  determine  thereon  without  auy  written  pleadings  or 
record  of  evidence,  and  to  grant  warrant  for  levying  the  said  pe- 
nalties by  poinding  and  sale  ;  and  in  the  case  of  a  return  of  no 
effects,  or  in  case  it  shall  appear  to  the  satisfaction  of  such  She. 
riff  or  Justice  that  no  sufficient  effects  can  be  found,  fur  com- 
mitment of  the  offender  as  above  enacted ;  but  in  all  such  cases 
a  record  shall  be  preserved  of  the  charge  and  of  the  judgment 
pronounced.** 

A'tendinee  of  CXII.  **  That  if  any  person  shall  be  saoaroon- 
Witneaar*.  ed  as  a  witness  to  give  evidence  before  any  She- 
riff or  before  any  Justice  of  the  Peace  touching  any  matter  con- 
tained in  any  Act  relating  to  Turnpike  Roads,  or  in  this  Act, 
either  on  the  part  of  the  prosecutor  or  the  person  accused,  and 
shall  refuse  or  neglect  to  appear  at  the  time  and  place  for  that 
purpose  appointed,  without  a  reasonable  excuse  for  such  refussil 
or  neglect,  then  such  person  shall  forfeit  for  every  such  offence 
any  sum  not  exceeding  five  pounds  ;  and  it  shall  be  no  objectioo 
to  any  witness  that  such  witness  shall  have  appeared  without 
citation  or  without  having  been  regularly  cited.'* 

For  afcuring  CXII  I.  "  And  whereas  offences  may  be  com. 
trtnsipnt  of-  mitted  against  this  Act  or  other  Acts  for  making 
frnder*.  g^d  maintaining  Turnpike  Roads,  by  persons  un. 

known  to  the  Tollgatherers  or  other  officers,**  "  it  shall  be 
lawful  fur  any  of  the  'Irubtcus  of  any  Turnpike  Road,  or  any 
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of  their  Clerks,  or  their  Tollgatbers,  Surveyors,  or  otber  offi- 
cers respectively,  and  such  other  person  as  any  of  them  shall 
call  to  their  asjsistance,  or  for  any  person  seeing  any  offence  com- 
mitted i^^inst  this  or  any  Turnpike  Act,  without  any  warrant 
or  other  authority  than  this  Act,  brevi  manu,  to  seize  and  detain 
any  unknown  person  who  shall  commit  anv  such  offence,  and 
take  $uch  person  without  delay  before  the  Sheriff  or  any  neigh- 
bouring Justice  of  the  Peace  for  the  shire  where  the  offence 
shall  have  been  committed,  or  where  such  offender  shall  be  seized 
and  apprehended,  who  shall  forthwith  examine  and  discharge  or 
commit  such  person  till  caution  de  judicio  riati  be  found,  or  shall 
proceed  in  the  summary  way  above  provided,  as  the  case  may 
seem  to  require." 

CXIV.  "  That  any  person  who  shall  think 
himself  or  herself  aggrieved  by  any  judgment  or 
proceedings  of  any  Justice  or  Justices  of  the  Peace  in  the  exe- 
cution of  this  Act.  for  which  no  particular  relief  has  been  hereby 
provided,  may,  within  three  months  after  such  judgment  or  pro- 
ceedings, but  not  afterwards,  appeal  to  the  Justices  of  the  Peace 
at  the  Quarter  Sessions,  the  appellant  giving  fifteen  days*  previ- 
ous notice  of  such  appeal  to  the  defender  or  defenders,  and  to 
the  Clerk  of  the  said  Trustees,  and  the  Clerk  of  the  Justices  of 
the  Peace,  and  finding  caution  to  pay  the  expenses  of  such  ap- 
Judtment  of  peal ;  and  where  by  this  Act  the  adjudging  of  any 
OmiVi-  P**n*l^y»  forfeiture,  tine,  or  the  determining  the 
hm»  10  be*"  amount  of  any  payment,  damages,  or  expenses,  or 
fiiaL  any  other  matter,  is  committed  to  any  Justice  or 

Justices  of  the  Peace,  or  to  the  Sheriff  or  the  Justices  of  the 
Peace  assembled  in  their  Quarter  Sessions,  originally  or  by  ap- 
ppHl,  bU  judgments,  determinations,  and  proceedings  of  such 
Justice  or  Justices  not  appealed  from  as  aforesaid,  and  of  such 
Sheriff  or  Quarter  Sessions,  shall  be  final  and  conclusive,  and 
iball  not  be  subject  to  review  by  advocation  or  suspension,  or  by 
reduction,  or  by  any  process  of  law  or  Court  whatsoever ;  any 
law  or  usage  to  the  contrary  notwithstanding.** 

Wirranty  ftc.  CXV.  **  That  all  warrants,  interlocutors,  judg- 
M^T  been.  ments  and  sentences  of  Sheriffs  and  Justices,  issued 
otIii?<i"  oi"''  ^'  pronounced  under  the  authority  of  this  Act,  may 
"  **"  '*  be  enforced  against  the  person  or  effects  of  any 
party  or  witness  in  any  other  county,  as  well  as  in  the  county 
where  the  same  are  issued  or  pronounced ;  provided  alwavs,  that 
such  warrants,  interlocutors,  judgments,  and  sentences  ahall  be 
indorsed  by  the  Sheriff  or  a  Justice  of  the  Peace  of  such  other 
county;  and  such  indorsation  shall  be  sufficient  authority 
to  the  Constables  or  Sheriff*s  Officers  of  both  jurisdictions  re- 
spectively, to  put  the  same  to  execution  within  such  other 
county." 

CxiMing  CXVL  "  That  all  civil  causes  and  prosecu- 

^""■Lt"***  **  tions,  for  penalties  commenced  before  the  passing 
hcrfbr.ooribc  of  this  Act,  on  account  of  nny  matter  concerning 
r^wen  of  She.  any  Turnpike  Road,  shall  be  carried  on  and  con- 
''*  eluded  in  the  same  manner  as  if  this  Act  had  not 

been  passed ;  and  nothing  herein  contaitied  shall  render  it  in- 
competent for  any  Sheriff  to  hear  and  determine  any  civil  causes 
or  prosecutions  for  penalties  on  account  of  any  of  the  matters 
herein-before  enacted,  or  of  any  thing  contained  in  any  local 
Turnpike  Act.  according  to  the  provisions  of  an  Act  passed  in 
the  tenth  year  of  bis  late  Majesty's  reign,  (10  Geo.  I  v.,  c.  55) 
intituled,  an  Act  for  the  more  effectual  recovery  of  tmaU  debti,  and 
for  diminishifig  the  erpefitet  of  litigation  in  cavses  qftmall  amount 
in  the  S'teriff  Courts  in  Scotland.*' 

Prw^ios.  in  .  C?"^"-  "  'r*!?'  ^V^^  repairing  or  maintain. 
c..f>  Triittcc*  ing  of  any  Turnpike  Road  shall  be  neglected,  or 
iirK«et-t  to  r*.     gud,  rj,ad  so  badly  kept  that  travellers  are  injured, 

pair  Ro«di.  .  J   J  .    /      -J    •  .         ^1  ^ 

impeded,  or  obstructed  in  using  the  same,  any 
person  having  paid  toll  duty  thereon,  and  finding  caution  to  pay 
expeni>es  of  process,  may  present  a  petition  and  complaint  against 
the  Trustees  of  such  road  to  the  Court  of  Session :  and  the 
said  Court  is  hereby  authorised  to  receive  tbe  same,  and  to  ad- 
judge and  determine  therein  in  a  summary  manner,  without 
abiding  tbe  course  of  tbe  roll,  and  to  pronounce  such  orders 
and  decrees  as  to  the  repairing  and  keeping  of  tbe  road,  or  other- 
wise, UK  the  justice  of  the  case  sludl  seem  to  them  to  require, 
having  due  regard  to  the  fiinds  of  tb«  trust,  md  particularty  to 


determine  whether  the  road  is  in  such  a  state  of  repair  as  to 
justi^  the  levying  of  the  toll  duties,  or  any  proportion  thereof, 
levied  by  the  said  Trustees,  and  also  to  determine  as  to  the  ex- 
penses of  such  complaints  and  proceedings  thereon;  and  if 
any  such  complaint  shall  be  found  to  be  without  probable 
cause,  the  com  plainer  shall  be  found  liable,  over  and  above 
the  expenses  of  process,  in  a  penalty  of  twenty  pounds,  to  be 
paid  to  the  Trustees  for  the  purposes  of  the  trust ;  and  it  shall 
not  be  lawful  to  present  any  such  complaint,  or  institute  any 
proceedings  on  any  of  the  grounds  above  mentioned  before  any 
otber  Court  or  in  any  other  manner  than  as  aforesaid." 

PioMcotiont  CXyni.  "  That  all  civil  causes,  petitions, 
to  be  brought  complaints,  and  processes  whatsoever,  and  prosc- 
BomS..*'*  cutions  for  expenses,  toll-duties,  penalties,  for- 

feitures, and  fines  imposed  by  this  Act,  or  any 
local  Turnpike  Act,  or  for  any  damages  incurred  or  any  wrongs 
done  or  injuries  suffered  in  any  matter  thereto  relating,  or  for 
any  thing  done  in  pursuance  of  any  of  the  powers  by  this  or  aiiy 
such  Act  given  and  granted,  shall  be  commenced  within  six 
calendar  months  after  the  penalty,  forfeiture,  fine,  or  damage 
shall  have  been  incurred,  or  wrong  done,  or  injury  suffered,  or 
fact  committed,  and  not  aftt  rwards.** 

ExctptioQ  of  CXIX.  *'  That  nothing  herein  contained  shall 
c..'mro*i1ooe  ^  construed  or  taken  to  extend  to  any  of  tbe 
flUmS^wt*"  "»ds  and  bridges  which  are  now  or  hermfter  may 
(iU<igo»  and  be  placed  under  the  direction  and  management  of 
Cariuie  Ro.d.  j^e  Commissioners  for  Highland  roads  and  bridges 
under  and  by  virtue  of  an  Act,  intituled  an  Act  to  repeal  two  Acts 
made  in  the  54/A  and  55th  years  of  the  reign  ofhit/tretent  Majesty, 
/or  maintaining  and  keeping  in  repair  certain  roads  and  bridges  in 
Scotland,  to  provide  more  effectnallff  for  that  purpose,  and  for  the 
regulation  of  Ferries  in  Scotland,  (59  Geo.  III.  c.  135);  or  of 
an  Act,  intituled  an  Act  for  maintaining  and  keeping  in  repair 
the  Military  and  Parliamentary  roads  and  bridges  in  the  Highlands 
^  Scotland,  ancf  also  certain  Ferry  Piers  and  S/tipping  Quays 
erected  by  the  Commissioners  for  Highland  roads  and  bridges,  (4 
Geo.  IV.  c.  56) ;  or  of  an  Act,  intituled  an  Act  to  amend  two 
Acts  for  maintaining  and  keeping  in  repair  the  Military  and 
Parliamentary  roads  in  the  HigkUmds  of  Scotland,  (5  Geo.  IV.  c. 
38)  ;  or  of  an  Act,  intituled  an  Act  for  improving  the  road  from 
the  city  of  Glasgow  to  the  city  of  Carlisle.  (56  Geo.  III.  c.  88) ; 
or  of  three  several  Acts  amending  tbe  same,  passed  in  the  58th 
and  50tb  years  of  the  reign  of  bis  said  Majesty,  and  in  the  1st 
and  2d  years  of  the  reign  of  his  late  Majesty  King  George  tbe 
Fourth.** 


JURY  CAUSES. 

9th  January  1832. 

No.  144 — John  Gray,  Pursuer,  v,  James  Ramsay  &  David 
Carstairs,  &  George  &  James  Syme,  Defenders. 

Process— Trial— Witnesses  — Defenders  ^^  jmrsuer  having 
brought  an  action  for  slander  against  four  defenders,  and  honing 
included  them  all  in  one  summons,  and  insisted  that  the  iuues 
should  be  tried  at  once,  and  the  defenders  having  maintainett  that 
they  had  separate  interests,  and  were  entitled  to  the  evidence  of 
each  olher,'^the  Court  sent  one  set  to  the  Jury  before  the  other. 

The  parsner  brong^ht  nn  action  of  damages  a^^ainst 
the  defenders,  slotting  forth,  that  they  were  guilty  of 
raising  and  propagating  against  him,  a  false,  roalicious 
and  calamnious  accasatton.  Separate  defences  and 
issues  were  prepared  for  the  Syraes,  and  for  Ramsay 
and  Carstairs.  When  the  case  came  on  for  trial,  the 
pursoer  insisted  on  having  all  the  issues  tried  at  once. 
Objected — I  he  defenders  have  distinct  interests,  and 
mast  hare  seperate  trials.  By  including  them  all  in 
one  summons,  the  pursuer  has  endeavoured  to  create 
tkpemiria  teMtium:  for  the  defenders,  and  two  other  in- 
diridualsy  riz.  Stewart  and  Nichol,  were  the  only  per- 
sons present  when  the  alleged  slander  was  uttered,  and 
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Stewart  wati  so  far  distant,  tbat  he  did  not  hear  the 
conversation  of  the  parties.  The  defenders  hare  all 
along  prepared  their  cases  separately,  and  are  entitled 
to  the  benefit  of  each  other's  evidence  ;  at  least  the  de- 
fenders, whose  case  shall  be  last  tried,  are  entitled  to 
the  evidence  of  those  whose  case  shall  be  first  tried«-^ 
Millar  V.  Road  Trustees,  i7th  July  1828;  Murray's 
Reports,  Vol.  J  V.  p.  563. 

The  Court  sent  the  case  of  the  Symes  first  to  the 
Jury ;  and  a  verdict  having  been  returned  for  them, 
the  pursuer  ^ave  up  the  case  aeaiust  Ranisay  and 
Carstairs,  and  allowed  a  verdict  also  to  be  given  in 
their  favour. 

Second  Division — Act,  P.  Robertson. — Alt,  Robert  Forsyth 
and  John  Cuningbame. — Nathaniel  Grant,  S.S.  C.,  and  P. 
Crooks^  W.S.,  Agents. — Jury  Clerk. 


Uth  January  1832. 

No.  145 — Watson  or  Sanders,  &c.,  Pursuers,  v.  William 

Dudgeon,  Defender, 

Mutual  Wall — Custom  of  Bui^b — Evidence — A  party  having 
offered  to  prove  the  particular  custom  of  a  burgh,  allowing  pro- 
prietors of  a  mutual  wall  to  increase  ai  will  the  height  of  their 
own  half,  vnthout  consent  of  the  conterminous  proprietor — Hdd, 
that  the  custom  was  contrary  to  the  general  principles  of  law,  and 
evidence  thereof  inadmissible. 

The  pursuers  brought  an  action  to  have  it  found 
and  declared,  that  a  certain  wall  which  divided  their 

Property,  situated  in  Musselburgh,  from  that  of  the 
efender,  was  mutual,  and  that  the  defender  had  no 
right  to  increase  the  height  of  the  same^  so  as  to  block 
up  the  windows  of  the  pursuers. 

The  defender  denied  the  allegation  of  the  pursuers, 
and  maintained,  that  be  was  sole  proprietor  of  the 
wall  in  dispute,  and,  inter  alioy  pleaded — That,  even 
supposing  he  were  only  a  mutual  proprietor  of  the 
said  wall,  yet  there  was  a  special  custom  or  usage  ia 
the  burgh  of  Musselburgh  as  to  mutual  walls,  by 
which,  in  the  absence  of  positive  agreements,  or  de- 
clarations in  the  title-deeds,  'it  was  understood  that 
each  conterminous  proprietor  was  entitled  to  build  on 
his  own  half  of  the  wall,  or  that  half  next  to  his  own 
property,  without  restriction  as  to  height,  and  with- 
out the  consent  of,  or  even  in  opposition  to  the 
neighbouring  proprietor,  and  without  the  authority 
of  the  magistrates  of  the  burgh.  After  the  record 
was  made  up,  the  case  was  sent  to  a  jury  on  issues, 
embracing  tnese  points, — whether  the  said  walls  .had, 
for  upwards  of  40  years,  or  for  time  immemorial,  oeen 
possessed  by  the  pursuers  and  defender  as  common 
property  ?  &c.  In  the  course  of^  the  trial,  Cuning- 
name,  for  the  defender,  proposed  to  adduce  witnesses 
to  establish  the  custom  of  the  burgh.  Objected  by  the 
Dean  of  Faculty — Even  admitting  such  a  local  cus- 
tom to  exist,  it  cannot  be  pleaded  against  the 
general  rules  of  law,  and  therefore  a  proof  of  such  it 
incompetent. 

Lord  JusUce-Clerk  ruled,  that  such  a  usage  as  that  founded  on 
by  the  defender,  was  contrary  to  the  general  principle  of  law, 
and  that  evidence  of  such  was  inadoiusiUe. 

The  pursuers  had  a  verdict 

First  Division. — Act.  Dean  of  Faculty  (Hope)  and  Robert 
Thomson. — All.  Cuninghame  and  Brownlee.^- William  Hunt, 
W.S.,  and  P.  Campbell,  S.S.C.,  Agents. -—Jury  Clerk. 


I3th  January  1832. 

Na  146. — YoiTNOp.  CcrmNOHAXE. 

Process — Shower — Viewer — Juror^—  Withdrawal  of — {Expenses 
-—A  shower  having  interfered  unlh  a  Jury,  by  exhibiting  to  cer- 
tain ofthenh  appointed  as  viewers,  improper  written  i/istruciions, 
the  Court  fvuiul  that  the  trial  could  not  go  on  wilh  that  Jury  ; 
and  a  Juror  having  been  withdrawn,  the  trial  was  poUpomd,  and 
the  defender  foutui  entitled  to  such  expenses  thereby  incurred,  as 
wouid  not  be  available  at  the  next  trial. 

This  case  was  prepared  for  trial  by  Jury.  The 
Court  having  granted  a  View,  at  which  both  of  the 
agents  declined  attending,  in  consequence  of  the 
Judges  having  intimated  that  agents  should  not  be 
present  at  views ;  the  parties  mutually  appointed 
showers,  to  exhibit  the  property  in  dispute  to  certain 
of  the  jurors,  who  were  to  act  as  viewers.  At  the 
trial,  it  was  objected  by  the  defender,  that  the  pur- 
suer's agent  had  furnished  written  and  improper  in- 
structions to  his  shower,  Involving  matters  not  ad- 
mitted, and  which  were  to  be  proved ;  and  that  the 
ahower  bad  communicated  these  to  the  viewers,  as 
sanctioned  by  the  authority  of  the  Court.  These 
facts  were  established  by  the  production  of  the  writ- 
ten instructions,  and  the  examination  in  initialibtu  by 
the  defender,  of  the  pursuer's  shower,  whom  he 
called  as  his  first  witness.  The  parties  thereafter  con- 
sented to  withdraw  a  juror;  and  the  trial  having  been' 
postponed,  the  defender  was  found  entitled  to  the  ex- 
penses incurred  by  him,  which  would  be  unavailable 
at  the  next  trial. 

Act.  Cuninghame. — Alt.  Maitland. — Jury  Clerk. 

COURT  OP  SESSION. 
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\lth  January  1832. 

No.  147. — Mas  M^Micken  ToaaANcs  &  Husband,  Pursuers, 
0.  Mus  Mabgaret  CaAUFOiRD  &  Another,  DefetuUru 

Process — 'Expenses — Appeal — The  Court  o/  Session  having  de- 
cerned in  terms  of  the  libel,  with  expenses ;  and  theirjudffment  haom 
ing  been  partly  reversed  and  partly  affirmed  on  the  merits,  but  rr- 
versed  in  toto  in  regard  to  exjtenses,  by  the  House  of  Lords ; 
and  the  case  having  been  remitted  to  the  Court  of  Session  "  to 
proceed  farther,  as  is  consistent  with  this  judgment^  and  tu  is 
just** — Ifeld,  that  it  was  competent  for  the  defenders  to  apply  for 
expenses  prior  to  the  appeal — but  expenses  refused,  in  the  par- 
ticular circumstances  of  the  case, 

Mrs  M'Micken  Torrance  possessed  certain  entailed 
estates  in  the  county  of  Ayr,  with  a  view  of  improv- 
ing which,  under  statute  10,  Geo.  III.  c  51,  she,  after 
having  served  various  intimations  upon  the  late  Ar- 
chibald Craufuird,  W.S.,  the  next  heir  of  entail,  pro- 
ceeded to  execute  the  improvements  contemplated ; 
and  thereafter,  raised  an  action  of  declarator  of  im- 
provements before  this  Court— -concluding  to  have  it 
foand  and  declared, 

"  That  the  pursuers  have,  by  proper  evidence  produced,  in- 
structed that  the  ejcpenses  laid  out  by  the  pursuer,  in  eudosing, 
planting,  draining,  &c.  on  the  entailed  estates,  previous  to  31st 
December  1817,  amounting  to  the  foresaid  sum  of  j6  1572, 10.  d|. 
Sterling,  and  that  she  is  a  just  uid  lawful  creditor  on  the  said 
entailed  estates  of  Kilsaintninian,  Orange  and  others,  and  of 
the  succeeding  heirs  of  entail  of  said  estates,  to  the  amount  of 
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£1)79,  7.  S^.  Sterling,  being  Ibree-fourtb  parts  of  the  sum  of 
£167^  10.  ^,t  uid  tbat  the  same  shall  beceme  and  form  a 
chilli  against  the  succeeding  heirs  of  the  said  entailed  estates.'* 

In  defence,  it  was  maintained — That,  in  regard  to 
some  of  the  improirements,  the  terms  of  the  statute 
had  not  been  strictly  complied  with,  and  therefore, 
that,  ID  relation  to  the  expense  of  such,  it  could  form 
no  charge  either  against  the  succeeding  heirs  or  the 
entailed  estate. 

The  case  having  been  reported  by  the  Lord  Ordi- 
nary, upon  informations  to  the  Court  (First  Division), 
tbey,  ou  1st  December  1820^  pronounced  the  folio  wr- 
ing interlocutor : — 

**  The  Lords,  &e.  having  advised  the  mutual  informations, 
they  repel  the  objections  proponed  by  the  defender;  find,  that 
the  outlay  eondeseended  upon,  has  been  duly  made  and  authen- 
tifsred  in  terms  of  the  act,  and  therefore  decern  in  terms  of  the 
iibel ;  find  the  defender  liable  in  expenses  of  process ;  allow  an 
account  thereof  to  be  lodged,  and  remit  to  the  auditor  of  Court 
to  tax  the  same.** 

The  aoeount  of  expenses  was  thereafter  audited, 
taxed,  and  decerned  for  (I6th  February  1821),  a- 
monnting  to  £70,  16.  1.,  besides  the  dues  of  extract. 
The  defenders  having  intimated  a  petition  of  appeal 
against  these  judgments,  warrant  was  on  8th  (signed 
9ih)  February  1822,  granted  for  interim  execution 
for  the  said  expenses,  and  dues  of  extract.  The  ap- 
peal, in  eonseqoenee  of  the  original  defender's  deatn, 
was  allowed  to  lie  over,  but  it  was  revived  by  the 
present  defenders,  his  executrix,  and  the  trustee  for 
bis  creditors ;  and  having  been  proceeded  with,  and 
heard,  the  JHouse  of  Lords,  on  26th  May  1826,  pro- 
nounced  the  following  judgment: 

**  It  is  ordered  and  adjudged  by  the  Lords,  &e.,  that  the  in- 
terlocutors complained  of  in  the  said  appeal,  be,  and  the  same 
are  hereby  reversed,  except  as  to  the  sum  of  ^290,  5.  8.,  being 
three- fourths  of  the  sum  expended  in  building  a  garden-house 
St  (frange  House,  and  of  the  sums  of  ^40,  5.  II.,  ^£40,  12.  5., 
and  £62,  18.  II.,  expended  on  the  said  entailed  estate,  for  drain- 
iBg  and  planting ;  as  to  which  it  is  farther  ordered  and  adjudged, 
that  the  said  interlocutors  be,  and  the  same  are  hereby  affirmed ; 
and  it  is  further  ordered  and  adjudged,  that  the  said  interlocu- 
tors, with  respect  to  the  costs  thereby  awarded  against  the  ap- 
pellant be,  and  the  same  are  hereby  revereed ;  and  it  is  farther 
ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session 
b  Scotland,  to  proceed  further  therein  as  is  consistent  with  this 
judgment,  sind  as  is  joat.** 

A  petition  having  been  presented  to  apply  this  judg- 
ment, the  Court,  27th  June  1826,  appliea  the  judgment, 
and  thereafter  remitted  to  the  Lord  Ordinary,  When 
the  case  came  before  the  Lord  Ordinary,  the  defen- 
ders maintained,  that  they  were  not  only  entitled  to 
get  back  the  expenses  which  they  had  paid  under  the 
judgment  of  this  Court  prior  to  the  appeal,  but  thai 
thejf  were  also  entitlea  to  expenses  in  this  Court, 
against  the  pursuer,  before  the  appeal  was  taken.  Tho 
Lord  Ordinary  (30th  November  1831,)  pronounced 
this  interlocutor  and  note : 

"Having  considered  the  process,  and  heard  counsel  for  the 
psrties  on  the  claim  for  expenses.  Finds,  that  there  i9  no  in- 
competeocy  in  the  claim ;  and  in  respect  that  the  pursuers  churn- 
ed to  burden  the  substitute-heirs  with  three-fourths  of  the  sum 
of  £1572,  9.  4}.,  and  that  the  House  of  Lords  has  sustained  the 
chdm  only  to  the  extent  of  three-fonrths  of  £307,  5»  8.,  being 
less  than  one-fifth  of  the  sum  demanded  ;  and  that  of  the  sum 
fo  sustained,  £2^,  1.  6^.  was  admitted  by  the  defender  in  hia 
information  to  the  Court,  finds  the  pursuers  liaUe  in  expenses. 


allows  an  aceoont  thereof  to  be  given  in,  and  remits  to  the 
auditor  to  tax,  and  report^^^Noie, — It  seems  to  be  established 
by  various  late  cases,  particularly  that  of  Stirling  r.  Dunn,  14th 
Jttnuary  1831,  that  it  is  competent  to  give  expenses  prior  to  ap- 
peal, when  the  judgment  of  the  House  of  Lords  is  silent  as  to 
this  matter.  It  was,  no  doubt,  found  incompetent  to  do  so  in 
the  cases  of  Reid  r.  Hopes,  18th  November  1825,  and  M*Ta- 
visb  0.  Turner,  12th  February  1831.  but  the  remit  in  the 
former  case  was  limited  specially  to  repelling  the  defences  and 
decerning,  giving  no  discretionary  power  to  do  any  thing  farther ; 
and  in  the  latter  there  seems  to  have  been  no  remit  at  all.  In 
the  present  case,  there  is  a  remit  in  the  same  terms  as  in  that 
of  Stirling,  viz.  *  to  proceed  farther  therein  as  is  consistent 
with  this  judgment,  and  ia  just;*  and  the  Lord  Ordinary  sees 
nothing  which  ought  to  make  a  different  rule  applicable  to  the 
two  cases." 

The  pursuers  having  reclaimed, 

Lard  Balgray  thought  the  judgment  of  the  House  of  Lords 
wrong  on  the  merits,  but  it  must  be  held  to  be  the  rule.  The 
heir  was  misled  by  the  general  practice.  The  claim  had  been 
sustained  to  a  certain  extent,  even  in  the  House  of  Lords,  and 
the  part  disallowed  was  struck  out  on  a  new  and  strict  interpre- 
tation of  the  law.  The  pursuers  should  not  be  subjected  in 
expenses. 

Lord  Craigie  thought  the  interiocutor  of  the  Lord  Ordinary 
right,  and  that  expenses  should  be  given,  aa  the  defenders  had 
been  found  right  to  so  great  an  extent. 

Lord  Gillies  looked  upon  the  giving  or  refusing  expenses  as  a 
matter  of  discretion,  and  as  the  heir  of  entail,  the  pursuer  here, 
had  a  probabUit  cauta  iiiigandi,  he  should  not  be  liable  in  ex* 
penses. 

Lord  Prendent  concurred  with  Lord  Gillies. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  that  it  was  competent  to  claim  expenses  prior  to  the 
appeal ;  but  alter  the  Lord  Ordinary's  interlocutor,  and  find  no 
expenses  due." 

First  Division. — Lord  Ordinary,  Newton.— ^c<.  Green- 
shields.— ^/<.  Bnohamm. — J.  and  A.  Smith,  W.&,  and  W« 
Alexander,  W.S.,  Agents Sir  W.  Soott,  Clerk. 


nthJanuari/  1832. 

No.  148. — Thomas  DaYsoALE,  &c.,  Pursnert,  v,  John  Wood, 

JDefender, 

Lease— Renewal — Assignation — Liability — Heltl^  that  a  party 
purdwungfrom  a  teuaHt,  ihorUjf  before  the  expiry  of  his  leasCf 
an  obligation  from  his  landlord  to  renew  it,  and  taking  an  os- 
signalion  to  the  old  lease,  but  never  intimating  the  assignation  to 
the  landlord,  or  entering  into  possession  under  the  old  Uase^^was 
not  lieUfleJbr  arrears  of  rent  under  the  said  old  lease. 

Wight  sold  part  of  Viewfield  to  the  deceased  IVIr 
Drysdale. — About  18  acres  of  Viewfield  stood  under 
lea^e  to  Kennoway,  for  19  years  from  Martinmas 
1798?  at  £3,  2,  9.,  and  it  was  provided,  that,  on  the 
expiry  of  that  lease,  the  lands  should  be  re-let  for 
eleven  years  more,  at  a  slightly  advanced  rent.  One 
of  these  acres  was  included  in  the  portion  sold.  Ken« 
noway  got  into  difficulties  in  1816-17.  His  right  to 
a  new  lease,  as  at  Martinmas  1817,  was  exposed  in 
July  1817,  to  public  sale.  Wood,  the  defender,  be- 
came purchaser,  and  got  an  assignation  to  the  old 
lease.  On  the  29th  October  1819,  Wight  wrote  to 
the  defender  aa  follows  :«- 

"  At  the  request  of  Mr  Sceales,  one  of  the  tutors  appointed 
to  the  children  of  the  deceased  Mr  Drysdale,  I  have  to  mtimste, 
that  you  are  liable  to  him  in  the  sum  of  £3,  2.  9.  aimually,  for 
crop  1813,  and  all  succeeding  years,  for  that  part  of  the  farm 
possessed  by  James  Kennoway,  which  was  sold  to  Mr  Drys* 
dale,  and  which  sum  was  regularly  deducted  out  of  his  rents.  I 
believe  it  was  paid  to  Mr  Drysdale  for  one  year  only ;  but  Mr 
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Kennoway  will  be  able  to  tell  you  bow  tbe  matter  stands.  You 
will  be  so  good  as  to  settle  with  Mr  Sceales,  as  I  have  nothing 
to  do  with  it." 

Drysdale  died  in  1817,  when  it  was  found  that  the 
rents  were  outstanding,  at  least  not  paid  to  Drysdale, 
since  Candlemas  1814.  Accordingly,  after  various 
applications,  the  pursuers  raised  their  action  against 
the  defender  for  £61,  as  the  amount  of  the  whole 
rents  down  to  August  1827,  pleading  as  follows: — 
J.  The  defender,  as  assignee  of  Kennoway,  is  liable 
for  the  rents  sued  for,  by  virtue  of  the  lease  mention- 
ed in  the  pleadings;  and  of  the  assignation  thereto  in 
his  favour. — II.  No  fact  or  circumstance  has  been 
stated  by  the  defender  which  can  relieve  him  froYn 
this  liability. — HI.  The  letter  from  Mr  Sceales,  of 
24th  July  1821,  founded  on  by  the  defender,  having 
been  written  under  a  mistake,  and  being  inconsistent 
with. the  fact,  cannot  be  founded  upon  by  the  defen- 
der, and,  at  all  events,  this  letter  would  not  be  bind- 
ing on  the  pupils  or  the  other  tutors.  The  defender 
pleaded — 1.  The  defender  is  liable,  as  he  has  all  along 
admitted,  for  the  rents  that  have  fallen  due  since  Mar- 
tinmas 1817,  subject  to  a  deduction  for  one  year, 
during  which  the  late  Mr  Drysdale,  as  admitted  in 
Mr  Sceales*  letter  of  24th  July  1821,  possessed  the 
subject. — II.  An  assignee  to  a  leaHO  is  not  liable  for 
arrears  of  rent  due  oy  the<  cedent,  to  the  effect  of 
being  competently  called  in  an  ordinary  personal  ac- 
tion for  their  payment,  although  perhaps  he  might 
be  reached  by  an  action  of  removing, — and,  at  all 
events,  he  is  not  the  sole  obligant  for  such  arrears, 
but  is  liable  jointly  with  the  cedent,  and  both  should 
be  parties  to  the  action. — III.  Moreover,  the  charac- 
ter of  assignee  does  not  attach  to  the  defender,  and 
no  claim  lies  against  him  for  arrears  due  under  the 
tack  that  terminated  at  Martinmas  1817,  seeing  that 
he. never  possessed  as  assignee  or  otherwise  under 
that  tack,  out  was  the  tenant  in  the  new  lease. — I V. 
Besides,  when  Mr  Drysdale  found  it  explained  in  the 
articles  of  roup  (to  which  his  subscription  is  appended), 
that,  in  regard  to  the  acre  belonging  to  him,  the  pur- 
chaser was  not  to  expose  himselr  to  claims  for  arrears 
under  the  old  tack,  out  was,  if  any  demand  of  the 
kind  were  brought  against  him,  to  refuse  to  have  any 
concern  with  the  acre,  and  to  cede  it  to  its  proprietor, 
he  was  bound  to  have  apprised  the  defenaer,  before 
his  entry,  that  he  had  a  claim  for  arrears ;  and  hav- 
ing allowed  his  possession  to  commence  without  giving 
any  such  warning,  he  must  be  held  to  have  been  con- 
tented with  Kennoway's  sole  liability  for  them,  and 
has  no  claim  now  on  any  one  else. — V.  Considering 
the  admitted  uncertainty  of  the  amount  of  the  pay- 
ments made  by  Kennoway,  and  keeping  in  view  the 
right  of  relief  which  the  defender  must  have  against 
him,  for  all  arrears  anterior  to  Martinmas  1817,  if  he 
be  found  liable  in  any,  Kennoway  should  have  been 
made  a  party  to  this  action,  which  has  been  impro- 
perly brought  against  the  defender  alone. 

"  The  Lord  Ordinary  (9th  July  1831,)  having  renimed 
conRideration  of  the  debate,  and  advised  the  process,  Finds 
from  the  articles  of  roup  now  produced  by  the  defender,  that 
Thomas  and  John  Wood  acquired  right,  upon  1st  August  1814, 
to  a  tack  which  contained  the  acre  in  question,  and  which  con- 
tained a  clause,  obliging  the  landlord  to  grant  a  new  tack  for 
eleven  years  after  Martinmas  thereafter :     Finds  that  these  ar« 


tides  bound  the  exposers  to  grant  to  the  purchaser  an  assfgna- 
tion  to  the  said  tack,  containing  the  above  obligation ;  and  far- 
ther, that  there  was  a  clause  in  said  articles,  contemplating  the 
possibility  of  a  claim  being  made  by  Mr  Drysdale,  who  had 
acquired  right  to  the  said  acre,  «  for  bygone  rents  therefor,  dur- 
ing the  possession  thereof  by  James  Kennoway,  against  tbe  said 
Thomas  and  John  Wood,  or  under  the  said  tack,  by  which  their 
interest  maybe  affected:'  Finds,  that  by  a  letter  produced 
also  by  tbe  defender,  of  date  29th  October  J  819,  from  Mr  Ro- 
bert Wight  to  him.  he  was  informed  that  Mr  Diysdale  was  c»- 
titled  to  the  rent  of  aaid  ac-re,  commendng  with  crop  1813,  and 
that  the  tenant  had  not  paid  the  same  to  Mr  Wight,  but  that 
the  defender  should  settle  it  with  the  tutor  for  Drysdale's  chil- 
dren :  Finds  no  allegation  that  tbe  rents  now  claimed  have  been 
paid  by  Kennoway,  who  is  said  to  have  been  in  possession,  and, 
therefore,  that  they  must  be  paid  by  the  defender,  who  became 
assignee  to  the  lease  in  1817,  having  acquired  right  to  it  from 
Mr  Gilchrist,  the  person  preferred  at  the  roup ;  therefore  repels 
the  defences,  and  decerns  as  libelled  :  Finds  expenses  due,  al- 
lows an  account  thereof  to  be  given  in,  and  when  given  in,  re- 
mits to  the  Auditor  to  tax  the  same,  and  to  report.** 

The  defender  reclaimed.     At  advising, 

Lord  GUmlee  could  see  no  reason  for  any  qualification,  but 
held  the  defender  bound  just  to  pay  to  the  proprietor,  be  he 
who  he  may,  as  far  back  as  Martinmas  1817.  The  other  point 
was  more  difficult.  The  true  subject  of  sale  was  the  obligation 
to  grant  the  additional  tack  for  11  years  from  Martinmas  1817. 
The  purchaser  could  not  be  liable  for  all  the  debts  of  the  old 
lease.  Had  the  defender,  as  assignee  to  the  old  lease,  entered 
immediately  into  possession,  he  would  have  been  liable  in  the 
arrears.  But  he  did  not.  He  took  the  assignation  merely  as  a 
security,  and  never  used  or  intimated  it. 

The  Lord  Justice -derk  was  of  the  same  opinion.  There  was 
a  positive  statement,  that  the  defender  never  possessed  till  1817. 
And  there  was  nothing  like  a  direct  counter- averment.  But  the 
rents  were  due  from  1817.  Tbe  defender  might  recover  them 
as  he  best  could. 

The  Court 
"  Adhere  to  the  interlocutor,  in  so  far  as  respects  the  liability 
for  rents  due  from  the  term  of  Martinmas  1817  ;  but  alter,  quoad 
ultra,  and  find  no  expenses  due  to  either  party.** 

Authorities  for  Defender. —Cranstoun  v.  Creditors  of  Scott- 
Clark  V,  Farquhar,  June  1799. 

Second  Division.^Lord  Ordinary,  Medwyn Jet.  More,  P. 

Robertson. — Alt,  Rutherfurd,  Coventry. — Campbell  ik  Mack, 
W.S.,  and  R.  Wilson,  Agents — Mr  Thomson,  Clerk. 

17 th  January  1832. 

No.  149. — The  Kirk-Session  of  Doodingstone,  PurBuers^  v, 
Robert  Halybuaton,  &c,  De/enden, 

Binial  Ground—Kirk-session— Mortcloth— ^«M,  thai  iheJPirk- 
tesiioii  of  a  parish  in  Scotland,  having  the  excluHoe  contrj  t/ 
burials^  had  no  right  to  prevent  the  opening  of  a  consecrated 
public  burying  ground  attached  to  an  Episcopal  place  of  wor- 
ship in  the  parish — Opinions  expressed  as  to  the  right  of  providing 
mortcloths. 

The  parish  of  Dudding«tone  had  only  one  pablic 
burying  ground,  surrpunding  the  church.  The  Kirk- 
gession,  for  themselves  and  the  heritors,  or  the  heri- 
tors themselves,  exclusively  managed  the  chi^rch-yard, 
provided  for  interments,  and  levied  the  dues — of  which 
part  went  to  the  poor,  and  part  to  the  grave-digger 
and  session-clerk.  The  defenders  feued  four  conti- 
gnouK  pieces  of  ground  within  the  parish,  near  Porto- 
bello — the  charter  expressly  providing,  that  although 
they  were  to  erect  a  chapel,  they  should  not  erect  or 
carry  on  thereon  any  manufacture  or  chemical  process, 
whereby  a  nuisance  should  be  created.  They  erected 
on  part  of  these  lots  an  Episcopal  Chapel,  besides  one 
since  erected  in  Portobeilo.     And,  having  obtained 
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coDsecration  of  the  ground,  they  opened  the  remain- 
der of  the  land  as  a  burying  ground,  to  be  let  or  sold 
in  lots,  but  without  at  all  encroaching  on  the  excln- 
tiWe  right  of  the  pursuers  to  hire  out  mortcloths  for 
all  interments  within  the  parisib.     Mr  Swan,  W.S.» 
proprietor  of  an  adjoining  villa,  applied,  without  suc- 
cess, to  the  Sheriff,  for  a  prohibition  of  the  proposed 
cemetery  as  a  nuisance.     He  thereafter  presented  a 
suspension  and  interdict,  in  which  he  obtained  interim 
interdict,  which  Lord  Mackenzie,  on  the  case  being 
debated,  recalled.     On  a  reclaiming  note,  the  Inner- 
House  recalled  his  interlocutor  hoc  statu,  and  remitted 
to  the  Jury  Court.     But  an  issue  could  not  be  framed. 
Meanwhile,  the  pursuers  brought  the  present  action, 
for  declarator  and   enforcement  of  their  exclusive 
rights,  pleading  as  follows  : — I.  The  pursuers  and  the 
Heritors,  or  one  or  other  of  them,  have  the  sole  and 
exclusive  right  and  privilege  of  managing  the  public 
and  parochial  cemetery  of  the  parish  of  Duddingstone, 
and  of  levying  dues  upon  mortcloths,  and  at  funerals, 
and  of  selling  or  alloting  burying  places  within  that 
parish. — II.  The  public  parochial  burial-ground  being 
sufficient  for  the  accommodation  of  the  parish,  no  new 
public  cemetery  or  bnrying-ground  can  lawfully  be 
formed  and  used  within  the  parish,  and,  at  all  events, 
the  defenders  are  not  entitled  to  use  the  ground  in 
dispute  for  that  purpose,  and  to  take  and  receive  any 
iiims  of  money  for  permitting  it  to  be  so  used. — III. 
In  the  circumstances  condescended  upon,  the  pursuers 
are  entitled  to  have  the  defenders  interdicted,  in  terms 
of  the  concln»ion8  of  the  libel.     The  defenders  plead- 
ed— I.  The  pursuers  have  no  title  to  maintam  the 
present  action,  in  respect  that  the  regulation  and  ma- 
nag^eroent  of  churchryards  is  vested  in  the  Heritors; 
and  more  especially,  they  have  no  title  to  maintain 
the  declaratory   conclusions  of  the   present  action, 
which  have  no  relation  to  the  regulation  or  manage- 
ment of  the  existing  church-yard. — IL  Except  in  re- 
gard to  the  article  of  mortcloths,  neither  the  pursuers 
nor  the  Heritors  are  entitled  to  object  to  the  proceed- 
ings of  the  defenders,  in  respect  that  they  have  no 
exclusive  right  in  any  one  of  the  matters  for  which 
the  other  dues  are  said  to  be  collected.     In  regard  to 
the  fees  for  digging  graves,  and  recording  interments, 
the  pursuers  have  neither  title  nor  interest,  in  re- 
spect these  fees  are  not  due  to  them. — III.  The  Kirk* 
session  or  Heritors,  are  not  entitled  to  found  on  any 
daes  alleged  to  be  exacted  from  parishioners,  in  re- 
tarn  for  allowing  the  privileges  of  sepulture ;  because 
it  is  not  the  meaning  or  policy  of  the  law,  that  Heri- 
tors should  make  profit  oat  of  their  chnrch-yard. — IV. 
No  right  which  the  Heritors  or  Kirk-eession  may 
possess  to  mortcloth  dues,  or  any  other  dues,  is  a 
relevant  ground  for  supporting  the  prohibitory  con- 
clusions of  the  action,  in  respect  that  such  dues  can 
be  exacted  on  account  of  interments  in  the  proposed 
cemetery,  no  less  than  on  account  of  interments  in  the 
existing  church -yard;  and  the  Heritors,  and,  at  all 
eTents,  the  pursuers,  have  neither  title  nor  interest 
to  prohibit  the  interring  of  dead  bodies  brought  to 
the  intended  cemetery  from  other  parishes. — V.  By 
the  law  and  practice  of  Scotland,  dissenters  from  the 
Established  Church  are  not  bound  to  bury  their  dead 
in  the  parochial  church-yard^  and  are  accustomed  to 


have  cemeteries  of  their  own  ;  and  the  Heritors  are 
bound  to  provide  burial-ground  only  in  so  far  as  it 
may  be  required. — VI.  To  compel  Episcopalians  to 
bury  their  dead  in  the  parochial  church-yard,  is  con- 
trary to  the  spirit  and  policy  of  the  toleration  act. 

«  The  Lord  Ordinary  (6th  July  1831,)  having  heard  the 
procurators  for  the  {Nirties,  and  thereafter  connidered  the  closed 
record,  and  whole  process.  Sustains  the  defences,  assoilzies  the 
defenders  from  the  conclusions  of  the  libel,  and  decerns :  Finds 
the  pursuers  liable  to  the  defenders  in  expenses,  of  which  ap- 
points an  account  to  be  given  in,  and,  when  lodged,  remits  to 
the  Auditor  to  tax  the  same,  and  to  report. — AToto.— -The  con- 
clusions, as  expressed  in  the  libel,  relate  partly  to  the  right  of 
managing  the  existing  church-yard  of  Duddingstone,  and  hiring 
out  mortcloths  in  that  parish.  So  far  they  ought  not  to  have 
been  insisted  on  against  the  defenders,  who  have  not  interfered 
with  that  management,  or  attempted  to  hire  out  mortcloths.  In 
so  far,  on  the  other  band,  as  the  conclusions  import  a  right  in 
the  Kirk-session,  or  even  the  Heritors,  to  prevent  any  other 
persons  from  making  and  keeping  up  a  cemetery  within  that  pa* 
rish,  and  selling  or  letting  parts  of  it,  or  the  use  of  parts  of  it,  for 
the  burial  of  the  dead,  the  Lord  Ordinary  sees  no  authority  in 
law  produced  sufficient  to  support  them.  It  is  the  law  of  Scot- 
land, that  the  dead  may  be  buried  in  church-yards,  though  not 
in  churches,  and  even  that  the  cburcb-yard  must  be  made  suf- 
ficiently large  to  receive  the  bodies  of  all  dead  parishioners, 
whose  relations  choose  to  make  use  of  it  as  a  cemetery,  no  other 
public  cemetery  being  provided  within  parishes,  and  it  may  be 
law,  that  certain  payments  are  exigible  by  the  Kirk-sessiona 
from  persons  burying  bodies  in  church-yaras ;  but  it  does  not 
follow,  that,  in  order  to  increase  the  amount  of  such  payments, 
the  formation  of  all  private  cemeteries,  or  letting  out  the  use  of 
such  for  price  or  hire,  is  illegal.  No  statute,  decision  or  dictum 
is  cited,  which  appears  to  be  to  that  effect." 

The  Kirk-session  reclaimed.  At  advising,  the 
Court  thought  it  unnecessary  to  hear  counsel  for  the 
respondents. 

Lord  Cringletie  observed,  that  the  defenders  admitted  an  ex- 
clusive right  in  the  Kirk-session,  in  regard  to  mortcloths — a 
right  which  was  attended  to  in  the  note,  but  not  in  the  interlo- 
cutor itself.  He  thought  that  no  such  admission  should  have 
been  made,  for  the  act  of  toleration  allowed  the  burial  service 
of  the  English  Church  at  the  interment  of  Episcopalians.  Yet, 
as  the  Kirk-session  had  undoubtedly  an  exclusive  right  other- 
wise, in  the  event  of  public  interment,  the  interlocutor  assoil- 
zieing generally  from  cunclusions,  of  which  one  regarded  the  right 
of  mortcloth,  was  too  broad. 

The  Lord  Justice-Clerk  would  assoilzie,  in  respect  that  the  de- 
fenders did  not  interfere  with  the  right  of  mortcloth. 

Lord  Meadowbank  would  keep  himself  free  from  expressing 
his  opinion  as  to  the  mortcloth.  He  would  only  remark,  Uiat 
the  Court  had  hitherto  gone  no  farther  than  this,  viz.  to  decide 
that  the  Kirk-session  had  an  exeUisive  right  to  let  out  mort- 
cloths for  burilds  in  the  cburch-yard ;  but  not  that  they  had  any 
such  right  in  reference  to  other  burying  grounds,  which  were 
undoubtedly  legal  in  themselves. 

The  Court 

"  Adhere  to  the  interlocutor  complained  of,  and  refuse  the 
desire  of  the  note ;  and  that  in  respect  that  the  interlocutor  shall 
not  be  held  to  interfere  with  the  pursuers*  right  of  hiring  out 
mortcloths :  Of  new,  find  expenses  due,  to  be  taxed  in  common 
form." 

Authorities  for  Pursuers.— Magistrates  of  Greenock,  4th 
July  1777.  Turnbull;  Mor.  p.  80ia  Kirk-sesaion  of  Duoi. 
fries,  1783. 

Second  Division.— Lord  Ordinary,  Mackenzie.— if d.  Skene, 
Marshall.^-ii^.  Dean  of  Faculty  (Hope),  Russell. — Andrew 
Scott,  W.S.,  and  A.  &  J.  Paterson,  Agents. — Mr  Holland, 
Clerk. 
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No.  150. — L.  Mackintosh.  Conipearer,  v,    PBTKft  Chbyne, 

JDefignder. 

Agent  and  Client — Expanses — In  a  procets  of  count  and  rtckon- 
ing,  in  which  a  remit  was  made  to,  and  a  retort  by,  an  account^ 
nntt  but  no  judgment  pronounced  against  the  defender,  the  pur^ 
aueTf  tpithout  the  knowledge  or  approbation  of  his  agent,  hnmug 
iiiseharged  the  process,  and  all  clainu  untier  U-^Held,  that  the 
agrnt  was  entitled  to  s{st  himtelf  as  a  party  in  the  cause,  to  the 
effect  of  obtaining  a  Judgment  on  the  queUion  of  expenses. 

Lieutenant  George  Cheyne  died  in  India  in  1809, 
leaving  a  settlement,  by  which  he  bequeathed  to  Ed- 
ward Cheyne,  his  natural  son,  a  legacy  of  £1000.  Ed- 
ward was  only  about  five  years  old  at  this  time.  The 
fortune  left  by  Lieutenant  Cheyne,  was  transmitted 
from  India  to  this  country  about  1812,  and  was,  along 
with  other  funds  here,  intromitted  with  by  bis  mother, 
as  executrix  of  the  testator,  and  who  had  lent  out  the 
sura  of  £1 106, 1. 1.  to  Gordon,  Barron  and  Company,  in 
Aberdeen,  on  account  of  said  legacy.  Charles  Cheyne 
(Lieutenant  Cheyne's  brother)  died  in  1811.  Charles 
Cheyne's  succession  was  taken  up  by  his  brother,  the 
defender,  Peter  Cheyne.  During  the  lifetime  of 
Charles,  he  took  the  charge  and  superintendence  of 
Edward;  and  a  similar  charge  was  taken  of  him  by 
the  defender  after  Charles's  death.  He  managed  the 
funds  arising  from  the  legacy — made  nayraents  on  ac- 
count of  Edward — and  generally,  took  the  directions 
of  his  affairs.  In  1628,  Edward  brought  an  action 
of  count  and  reckoning  against  the  defender,  con- 
cluding for  exhibition  of  a  state  of  the  intromissions 
with  the  aboye  legacy,  and  for  payment  of  £1280, 
as  the  balance  due  on  tnat  account  to  Edward  Cheyne. 
After  some  procedure,  a  remit  was  made  to  an  ac- 
countant, to  report  upon  the  state  of  accounts  and  in- 
tromissions of  the  defender  with  the  said  legacy.  The 
accountant  ga^e  in  a  report,  embracing  three  different 
views,  according  to  all  of  them,  however,  bringing  oat 
a  balance  against  the  defender.  The  record  was  closed, 
and  parties  appointed  to  debate ;  but  before  the  de- 
bate came  to  be  heard,  the  defender  produced  a  dis- 
charge by  Edward  Cheyne,  of  the  action,  and  whole 
claims  under  it. 

In  this  situation.  Mackintosh,  who  had  acted  as  agent 
for  the  pursuer,  and  without  whose  knowledge  the  pur- 
suer had  discharged  the  action,  presented  a  minute, 
craving  leave  to  sist  himself  as  a  party,  and  to  carry  on 
the  litigation,  to  the  effect  of  obtaining  a  judgment  up- 
on the  question  of  expenses  against  the  defender.  Lord 
Meadowbank,on  2d  December  1829,  pronounced  an  in- 
terlocutor, finding  that  Mackintosh  was  entitled  to  sist 
himself  as  pursuer,  to  the  effect  of  obtaining  a  judgment 
in  the  principal  cause  on  the  question  of  expenses. 
But  this  interlocutor  was  recalled  by  the  Inner- House 
on  2d  Maroh  1830,  and  the  cause  was  remitted  to  the 
Lord  Ordinary,  to  receive  answers  to  the  above  mi- 
irate,  and  thereafter  to  proceed  farther  in  the  cause. 
Answers  were  accordingly  lodged,  in  which  the  de- 
fender did  not  deny  that  the  discharge  had  been  grant- 
ed withont  any  communication  with  Maekintosn,  but 
contended  that  there  was  no  balance  due  to  the  ori- 
ginal pursuer,  Edward  Cheyne,  by  the  defender,  and 
therefore,  that  the  former  was  bound  to  execute  such 
discharge.  The  Lord  Ordinary,  on  29th  November 
1831, 


"  Having  considered  the  minute  for  Lachlsn  Maekineofth,  and 
the  ansurera  for  Peter  Cheyne^  aiid  whole  procns.  Finds  Chat 
Mackintoeh  is  entitled  to  sist  himself  as  a  party  to  this  action,  to 
the  effect  of  recovering  payment  of  his  necessary  disbursements 
as  agent  in  the  cause,  ^  with  a  reasonable  remuneration  for  bis 
professional  services  in  conducting  it ;  and  appoints  parties  to 
debate  upon  the  merits." 

The  defender  reclaimed,  but  the  Court  unanimous- 
ly adhered,  reserying  the  question  of  expenses  till  the 
issue  of  the  cause. 

First  Division.— Lords  Ordinary,  Meadowbank  and  Core- 

house — Act.  Skene,    A.    M*Neil Att.    MaiUand. — LacbUn 

Mackintosh,  S.S.C.,  and  A«  G.  Sutherland,  W.S.,  Agents. — 
Sir  W.  Scott,  Clerk. 


leth  January  1832. 

No.   151. — Peter  Laino,  Pursuer,  v,  Peter  Cueyke,  De^ 

fender. 

Conjunct  and  Confident — Statute  1621,  c  18 — The  brother  of 
the  father  of  an  Ulegitimale  child,  having  taken  the  charge  of  the 
ehtld  after  the  father's  death,  and  intromitted  with  a  legacy  left  to 
the  child  by  the  father  ;  and  hamng,  after  the  child's  majority,  taken 
a  discharge  frum  Itim  of  all  claims,  but,  upon  an  inoesti^ation  of 
the  accounts,  it  appearing  that  there  was,  at  the  dale  of  such  dis' 
charge,  a  balance  due,  and  not  paid — Held,  that  the  discharge 
was  struck  at  by  Statute  1621,  c.  18,  as  granted  to  a  conjunct 
and  confident  perion,  without  a  just  and  onerous  cause. 

This  was  a  reduction  upon  the  Statute  162),  c  18, 
of  the  discharge  granted  by  Edvrard  Cheyne,  men- 
tioned in  the  immediately  preceding  case  (which  see), 
and  was  brought  by  the  pursuer  Laing,  a  creditor  of 
Eidward  Cheyne.  After  the  record  had  been  closed, 
the  Lord  Ordinary,  on  17th  February  1831,  pro- 
nounced an  interlocutor,  by  which  he 

'*  finds  that  the  defender,  who  acted  as  tutor,  cmator  or  trustee 
to  Edward  Cheyne,  and  who  was  his  father's  brother,  is  to  be 
held  a  conjunct  and  confident  person,  in  respect  to  Edward 
Cheyne,  although  Edward  was  iUegitimate  :  Finds  that  the  dis- 
charge of  a  debt  is  to  be  held  an  alienation  in  the  sense  of  the 
Statute  1621,  c.  18.  But  in  respect  it  is  alleged,  that  the  dis. 
charge  under  reduction  was  not  gratuitous,  but  granted  for  a  juf>t 
and  necessary  cause,  before  answer  remits  to  Mr  Charles  M. 
Barstow,  accountant  in  bldinburgh,  to  report  on  the  state  of  ac- 
counts between  the  defender  and  the  said  Edward  Cheyne,  at 
the  date  of  the  discharge.** 

This  interlocutor  beeame  final,  and  a  report  was 
giren  in  by  the  accountant,  proceeding  upon  the  same 
principles  as  that  in  the  preceding  case,  ont  bringing 
the  payments  which  had  been  made  subseqaeatly 
to  the  date  of  the  former  report,  dpwn  to  the  date 
of  the  discharge.  By  this  report  a  balance  was  brouglit 
out  against  the  defender,  as  at  the  date  of  the  dis« 
charge,  much  exceeding  the  debt  due  to  the  pnrsner. 
Objections  were  lodged  to  this  report,  but  they  em- 
braced no  question  of  law ;  and  the  Lord  Ordmary, 
on  29th  Norember  1831,  proDOonoed  this  interloca- 
tor>— 

'*  Having  heard  counsel  for  the  parties  on  the  objections  to  the 
accountant's  report,  and  thereafter  baring  considered  the  whole 
process,  and  in  partieular  the  interlooator  of  date  J  7th  February 
18S!,  now  final:  Kepels  the  olgestiona  to  the  aeooantancis  re- 
port :  Finds  that  the  discbaiige  granted  by  j^dward  Chtyn«  to 
the  defender,  brought  under  reduction,  was  without  a  tnis,  just; 
and  onerous  cause,  and  therefore  reduces,  decerns  and  de« 
chires,  in  terms  of  the  libel ;  finds  the  defender  liable  in  ex- 
penses," 8rc. 

The  defender  reclaimed,  bat  the  Court  adhered. 
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First  Division. — Lord  OfdifMuy,  Core1ioase.-^^rl.  8kene,  A. 
M'Ndl— ^^.  Maitland.~L.  Maekintosb,  6.8.C,  and  A. 
G.  Sutherland,  W.S.,  Agents.— 6ir  W.  Scott,  Cleric 

iStk  Januarj/  1832. 

No.  ] 52.— Margaret  Menzies,  &c.  Pursuers,  v,  James 
Livingston B,  &c.,  Defenders. 

Process^  Accounting  ~*  Bookf  -^  Erasure  —  Circumstanees  in 
which  a  daim  brought  in  an  action  qf  accounting,  and  pr»poaed 
to  be  eMiaUished,  chiefi^  by  pronf  of  undue  and  fraudulent  erasure 
in  a  ledger,  was  dismissed — reserving  right  to  bring  a  separate 
action  against  the  defender,  founded  espressfy  an  the  narrative  of 
inch  erasure* 

Menzies  bronght  a  count  and  reckoning  against 
Livingstone,  aa  residuary  disponee  and  legatee,  in  re- 
ference to  the  estate  of  their  father.  In  tiie  course 
of  the  action,  it  appeared  doubtful  whether  certain 
j^ciee,  left  by  the  father-in«law  of  old  Ltringfitone, 
had  ever  come  into  hiM  hands.  The  proof  of  the  fact 
appeared  mainly  to  depend  on  a  question  regarding 
erasures  in  a  ledger.     Accordingly, 

"  The  Lord  Ordinary  (24th  June  1631,)  having  beard  parties* 
procurators  on  the  proof,  Finds,  that,  in  hoc  statu^  there  is  no 
sufficient  evidence  of  the  payment,  to  the  late  James  Living- 
stone, of  the  legadea  of  £50  Sterling  each,  bequeathed  by  Dnvid 
Hjnd  to  the  pursuer,  and  her  brother,  the  late  David  Living. 
stone,  and  therefore  assoilzies  the  defenders  from  the  conclusions 
of  the  action  regarding  these  sums :  Reserving  to  the  pursuer  to 
bring  any  action  which  she  may  be  advised  against  the  defender, 
founded  on  the  undue  or  fraudulent  erasure  of  anv  article  relating 
tn  the  payment  of  these  legacies  in  the  books  ot  the  late  David 
(James)  Livingstone :  Finds  neither  party  entitled  to  the  ex- 
pernes  of  this  discussion,  and  decerns.— ^o/^. — A  proof  before 
answer  was  allowed  in  this  case,  fii  the  expectation  that  evidence 
might  have  been  obtained,  which,  even  in  this  action  of  aceount- 
irit;,  might  have  been  considered  conclusive.  But,  upon  hearing 
the  anniment  on  the  proof,  it  appeared  to  the  I^ord  Ordmary, 
th»r  the  import  and  weight  of  the  evidence,  the  credibility  of  tbe 
single  witness,  and  the  presumption  materially  affecting  the  caae, 
de{>ended  upon  varimn  circumstances  which  were  not  within  the 
li^iiits  of  the  proof  allowed,  and  which  could  not  well  be  brought 
out  in  a  mere  question  of  accounting  like  the  present.  He  has, 
therefore,  assoilzied  in  hoe  statu,  leaving  the  pursuer,  if  so  ad- 
y\^cd,  to  raise  another  action  better  suited  to  the  grounds  upon 
which  tbe  claim  appears  to  be  maintained.'* 

The  pursuers  reclaimed.  At  advising,  the  Court 
approved  of  the  course  adopted  by  the  Lord  Ordinary, 
in  assoilzieing  hoc  statu,  and  refused  the  note,  but  al- 
lowed a  reference  to  oath. 

Second  Division.— Lord  Ordinary,  Follerton. — Act.  Bu- 
chanan.— AU,  Fonyth. — John  Young,  S.8.C.,  and  Thomson 
Paul,  W.S.,  Ageats.— Mr  Thomson,  Clerk. 

19th  January  1B32. 

No.  153 Thomas  Megget  &  Trustee,  Pursuers^  v.  John 

Spence,  Defender, 

Sequestration— Discharge — Commissioners— •  Expense  of  Trust 
— Reserved  ClaaiD — An  arrangetnent  having  been  entered  into 
by  a  bnnkruptf  and  sanctioned  6y  the  Court,  wheteby  he  obtained 
hts  discharge,  under  reservation  of  power  to  the  Commissioners  in 
ike  ieptestmtitm  to  decide  on  certain  claims  brought  6y  the  irus* 
tee  on  the  estmfe^-'HM  incompetent  for  the  Court  to  review  the 
determination  of  the  Commissioners--^nd  a  restitution  ejrpressed, 
never  again  to  sanction  any  such  arrangensentf  but  to  adhere 
rigidly  to  the  Act  of  Parliament, 

^^^^t  was  sequestrated,  end  Spenee  was  appointed 
trustee,  in  1826.  On  the  10th  of  Juno  1880,  the 
Court  granted  to  Megget  his  discharge,  of  which  tbe 
f^^lluwing  is  an  excurpt; — 


'*  After  sundry  steps  of  procedure  had  taken  place  in  said  ap- 
plication," (Mr  Meggers  application  for  discharge, )  "before  the 
said  Lords  of  Council  and  Session,  tbe  following  minute*"  (this 
is  the  minute.  No.  26  of  process,  referred  to  in  the  interlocutor 
of  the  Lord  Ordinary  of  8th  July  1831,)  •<  fur  the  said  Tho- 
maa  Megget,  writer  to  the  Signet,  was  given  in,  bearing.  That 
John  Cuningfaame,  £pq.  advocate  for  tbe  said  Thomas  Meg- 
get,  and  Jamee  Koy  his  cautioner,  atated,  that  they  bad  been 
advised  to  withdraw,  and  they  do  hereby  judicially  withdraw,  all 
objections  stated  by  them,  or  either  of  them,  to  the  trustee's  ac- 
counts, and  to  the  whole  conduct  and  management  of  the  trustee 
and  commissioners  under  the  sequestration ;  and  also,  all  objec* 
tions  to  tbe  trustee's  being  exonerated  in  terms  of  the  statute : 
And  they  approve  of  his  accounts  of  intromissions  with  the  se- 
questrated estate  up  till  tbe  25th  Muy  1830,  the  last  date  in  the 
account  audited  by  the  commi.ssioiier8,  and  approved  of  by  them, 
conform  to  their  minutes  of  that  date,  fixing  a  balance  of  i£74, 
15s.  9^d.  due  to  the  trustee,  including  the  allowance  made  him 
by  the  commissioners,  as  moro  particularly  detailed  in  the  snid 
minutes.     And  the  said  Thomas  Megget  having  consigned  tbe 
sum  of  £4S'2  Sterling  in  the  hands  of  tbe  Commercial  Bunking 
Company  of  Scotland,  on  a  deposit-receipt,  made  payable  to 
Robert  Christie,  accountant,  and  Thomas  Syme,  writer  to  the 
Signet,  in  Edinburgh,  for  the  purposes  following :   viz.  First, 
To  pay  Mr  William  Douglas,  writer  to  the  Signet,  the  sum  of 
j£95,  5.  5.,  being  tbe  balance  of  an  account  due  to  him  by  the 
said  sequestrated  estate,  besides  interest.     Second,  To  pay  Mr 
Robert  M'Farlane,  writer  to  the  Signet,  the  sum  of  ^80,  ITs. 
9d.,  being  also  a  balance  due  to  him  by  the  said  estate.     Third, 
To  pay  the  said  John  Spence  the  sum  of  ^74,  15.  9.,  as  the 
balance  due   to   him.      Fourth,   For  payment  of  an  account 
due,  and  Co  become  due,  to  tbe  said  Thomas  Syme  at  tbe  date 
of  obtaining  tbe  approval  of  composition  by  the  Court,  as  soon 
as  tbe  same  is  ascertained  or  audited.     And,  Lastly,  To  pay  to 
tbe  parties  before  mentioned,  respectively,  whatever  interest  is 
due,  or  may  become  due  on  the    balances  of  principal  before 
narrated,  until  the  same  be  paid.     And  the  said  Thomas  Meg- 
get and  James  Roy  hereby  authorise  the  said  Robert  Christie 
and  Thomas  Syme  to  uplift  tbe  said  sum  of  Jt'4«%,  deposited  by 
him  in  their  names  with  tbe  Commercial  Banking  Company, 
and  to  apply  tbe  same  in  tbe  way  and  manner  before  stated. 
And,  in  the  event  of  tbe  said  sum  of  X432  being  insufficient  to 
discbarge  all  the  claims  for  expenses  of  the  sequestration,  the 
said  Thomas  Megget  and  James  Roy  bind  themselves  to  pay 
the  same  as  soon  as  ascertained  by  an  account  to  be  certified  by 
tbe  trustee  and  a  majority  of  the  commiaaioners.     And  tbe  So- 
licitor. General,  for  Mr  Spence,  answered^  That,  in  respect  the 
creditors  who  had  formerly  withdrawn  their  assents,  as  stated 
in  his  supplementary  report,  had  now  re-consented,  the  fact  as  to 
Mr  Megget  having  obtained  the  statutory  consents  now  stood 
as  stated  in  his  original  report  under  view  second,  and  he  there- 
fore left  the  nmtter  to  the  decision  of  the  Court.  Thereafter,  the 
said  Lords  of  Council  and  Session,  sitting  in  judgment,  upon  the 
date  hereof,  and  having  resumed  consideration  of  the  said  case, 
— In  respect  of  what  is  set  forth  in  the  above  minute,  approved, 
and  hereby  approve  the  composition  ofiered  and  agreed  to,  in 
terms  of  the  Statute :  Interponed,  and  hereby  interpone  their 
authority  thereto:   Granted,  and  hereby  grant  warrant  to  deliver 
up  to  the  tniatee  an  extract  of  tbe  bond  tor  payment  of  tbe  com- 
position for  behoof  of  the  creditors :  Appointed,  and  hereby  ap- 
point tbe  bond  of  caution  for  the  trustee  to  be  delivered  up  to 
him :  Found,  and  hereby  find  him  exonered  of  his  intromissions 
as  trustee  foresaid  :    Found  and  declared,  and  hereby  find  and 
declare  tbe  petitioner,  1  horoas  Megget,  discharged  of  all  debts 
contracted  by  him  prior  to  the  sequestration  of  his  estate,  except 
as  to  payment  of  composition ;  reserving,  nevertheless,  to  the 
objector,  Scoular,  the  right  to  insist  in  his  depend- 

ing process  at  bis  instance :  And  decerned,  and  hereby  decern 
and  ordain  all  execution  necessary  to  pass,  and  be  direct  hereon, 
in  form,  as  efiWirs.** 

In  December  1830,  Megget  brought  an  action  of 
declarator,  count  and  reckoning,  against  8penee»  in 
consequence  of  certain  claims  which  the  latter  raised 
against  the   estate — and  concludedi    that    it  ought 
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and  should  be  found  and  declared,  by  our  said 
Lords  of  Council  and  8ession»  that  the  whole  pro- 
perty, whether  heritable  or  moveable,  which  was 
Tested  in  the  said  John  Spence,  as  trustee  on  the 
sequestrated  estate  of  the  pursuer,  has,  by  the  de* 
creet  and  sentence  of  our  said  Lords,  of  date  the 
10th  day  of  July  last,  discharging  the  pursuer  of  all 
debts  contracted  by  him  prior  to  the  sequestration  of 
bis  estates,  except  as  to  payment  of  the  composition 
o£Fered  by  him,  reverted  in  property  to  the  pursuer ; 
and  that  the  said  John  Spence  is  bound  to  execute 
and  deliver  the  reconveyance  of  the  same,  as  approv- 
ed of  by  his  agent  the  said  Thomas  Syme,  in  favour 
of  the  said  Robert  Christie :  And  the  said  John 
Spence  ought  and  should  be  decerned  and  ordained, 
by  decree  and  sentence  of  our  said  Lords,  to  execute 
the  same  accordingly,  and  to  deliver  to  the  said  Ro- 
bert Christie  the  said  conveyance,  along  with  the 
whole  writs,  evidents,  voucherSi  and  instructions  of 
the  property,  whether  heritable  or  moveable,  so  to  be 
reconveyed :  As  also,  the  said  John  Spence  ought 
and  should  be  decerned  and  ordained,  by  decree  and 
sentence  foresaid,  to  hold  just  count  and  reckoning 
with  the  pursuer,  in  regard  to  the  claims  made  by 
him  in  No.  9  of  the  productions  herewith,  as  affecting 
the  property  to  be  conveyed  as  aforesaid ;  and  filing 
his  doing  so»  to  make  payment  to  the  pursuer  of  the 
sum  of  £400  Sterling,  &c.  Spence  pleaded  in  de- 
fence— L  The  defender  is  not  bound  to  convey  the 
estate  to  Mr  Christie,  for  behoof  of  Mr  Megget,  till 
he  receive  payment  of  his  just  claims  thereagainst,  or 
at  least  a  reservation  of  them. — II.  The  defender  hav- 
ing offered  to  convey  the  estate,  under  a  mere  reser- 
vation of  his  claims,  the  action  is  unreasonable,  unjust 
and  oppressive. — I J  I.  The  claim,  which  the  defender 
makes  for  the  outstanding  accounts  due  by  the  estate, 
is  well  founded  in  law  and  equity. — IV.  The  claim 
which  the  defender  makes,  for  commission  on  the 
property  to  be  conveyed  to  Mr  Christie,  is  nothing 
more  than  usual,  and,  in  the  circumstances  of  this 
case,  is  fair  and  reasonable.  The  defender  is  willing 
to  allow  the  amount  to  be  fixed  by  the  commissioners. 
—V.  The  claim  which  the  defender  makes  for  all  loss, 
damage,  and  expenses,  which  he  was  forced  to  incur 
through  Mr  Megget*s  reckless  conduct,  is  one  which 
he  would  have  been  entitled  to  make  against  the  cre- 
ditors, or  to  retain  out  of  the  estate,  and  which  he  is 
much  more  entitled  to  make  against  Mr  Megget,  be- 
fore conveying  the  estate  to  Mr  Christie  for  his  be- 
hoof. On  the  1st  of  January  1831,  the  trustee  and 
commissioners  on  the  estate  met.     On  that  occasion, 

"  The  meeting  being  called  together  in  consequence  of  circu- 
lar letters  addressed  to  them  by  Mr  Syme,  Mr  Aytoun  stated, 
that,  at  a  meeting  of  Mr  Megget*8  creditors,  held  on  the 
day  of  t  the  creditors  bad  remitted  to  Messrs  Ajrtoun 

and  Stewart  to  procure  from  Mr  Spence  a  specific  state  of  bis 
claims  against  the  trust-estate  of  Mr  Megget,  which  Mr  Spence 
insisted  on  being  adjusted  and  settled  before  he  divested  himself 
of  the  trust-estate ;  and,  in  consequence,  they  had  waited  on 
Mr  Spence,  and  received  from  him  a  state  of  his  claims,  of 
which  a  copy  is  annexed  hereto :  That  Mr  Aytoun  immediately 
sent  the  state  to  Mr  Christie :  and  Mr  Spence  informed  the 
meeting  that  Mr  Christie  had  transmitted  it  to  Messrs  Megget 
and  Roy,  and  they,  on  the  1 3th  December  last,  wrote  to  Mr 
Spence  a  letter,  to  which  he  replied  of  the  same  date,  and  copies 
or  which  letters  are  annexed  hereto :  That  immediately  after 


writing  the  last  letter,  Mr  Megget  bad  executed  a  summons  of 
declarator  and  count,  leckoning  and  payment,  against  Mr 
Spence :  That  thereafter,  on  the  dOth  December,  Mr  Spence 
received  another  letter  from  Messrs  Megget  and  Roy,  to  which 
he  replied  on  the  31  st,  and  copies  of  which  two  letters  are  also 
annexed  hereto ;  and  that,  in  consequence  of  these  letters,  aud 
other  proceedings  above  detailed,  Mr  Syme,  at  Mr  Spence*s  re- 
quest, had  called  the  present  meeting.  Mr  Spence  laid  before 
the  meeting  copy  of  minute  for  Thomas  Megget,  dated  8th  July 
last,  lodged  in  the  application  for  the  approval  of  the  composi- 
tion offered  by  Mr  Megget,  in  which  it  is  stated,  that  Mr  Meg- 
SH  having  consigned  the  sum  of  ^482  in  the  Commercial  Bank, 
e  and  the  said  James  Roy  authorised  the  said  Robert  Christie 
and  Thomas  Syme  to  uplift  the  said  sum,  and  to  apply  it  in  the 
way  and  manner  therein  stated ;  '  and,  in  the  event  of  the  said 
sum  of  ^432  being  insufHcient  to  discharge  all  the  claims  for 
expenses  of  the  sequestration,  the  said  Thomas  Megget  and. 
James  Roy  bind  themselves  to  pay  the  same,  as  soon  as  ascer- 
tained by  an  aoconnt  to  be  certified  by  the  trustee  and  a  majority 
of  the  commissioners  ;*  and  that  thereupon  the  Court  approved 
of  the  composition,  and  interponed  their  authority  thereto  on 
10th  July  last.  The  meeting  having  considered  the  correspon- 
dence, and  other  proceedings  before  set  forth,  are  of  opinion, 
that,  although  Messrs  Brownlee,  Aytoun,  and  Stewart,  cannot 
now  be  properly  considered  as  commissioners  on  Mr  Megget'a 
estate,  yet  that  the  reference  to  the  trustee  and  them,  coDtaiiied 
in  the  minute  above  quoted,  to  ascertain  bv  an  account  the  ex- 
penses of  the  sequestration  still  outstanding,  subsists  in  their 
individual  capacities,  and  they  would  be  entided,  if  they  should 
see  cause,  now  to  certify  such  a  state.  But  as  Messrs  Megget 
and  Roy,  in  their  letter  of  this  date,  which  is  also  annexed  here- 
to,  protest  against  their  exercising  such  power,  and  conclude  by 
stating  their  determination  to  abide  the  result  of  the  action 
brought  by  Mr  Megget  against  Mr  Spence,  the  meeting  are  of 
opinion,  that  it  would  be  indecorous  in  them,  in  hoc  uaiu,  to 
proceed  farther  in  this  matter;  but  as  Mr  Spenee  states,  that 
be  is  quite  willing  to  abide  by  the  remit  contained  in  the  mi- 
nutes above  quoted,  or  to  the  reference  proposed  in  his  letter 
to  Messrs  Megget  and  Roy  of  13th  December  last,  the  meeting 
recommend  a  copy  of  this  minute  to  be  sent  by  Mr  Syme  to 
Mr  Christie,  that  he  and  the  creditors  of  Mr  Slegget  may  be 
certiorated  bow  matters  now  stand.  The  meeting  elect  Mr 
Brownlee  to  be  preses,  and  to  sign  these  minutes  in  their  de- 
half." 

On  the  same  day,  Messrs  Megget  and  Roy  ad- 
dressed to  the  trustee  and  commissioners  the  following 
letter : — 

'*  We  have  just  received  an  intimation  from  Mr  Thomas  Syme, 
W.S.,  of  a  meeting  *of  the  trustee  and  commissioners  on  Mr 
Megget*s  estate,*  to  be  held  to-day  at  one  o'clock,  accompanied 
by  a  request  that  we  should  attend  the  same.  As  we  are  not 
aware  of  the  present  existence  of  either  a  trustee  or  commission- 
ers on  Mr  Megget's  estate,  we  take  the  liberty  of  addressing  our 
present  communication  to  you  as  the  parties  who,  in  the  begin- 
ning of  July  last,  held  these  offices.  A  letter  from  Mr  John 
Spence  has  also  been  received  by  us,  from  which  it  would  ap- 
pear that  the  purpose  of  the  meeting  alluded  to  is  toassesA,  upon 
the  estate  to  be  conveyed  to  Mr  Robert  Christie  under  Mr 
Megget's  composition -contract,  certain  claims  for  commission  on 
unresdized  property,  and  for  damages  and  otherwise,  with  which 
we  have  b»en  furnished,  but  without  spedficarion  of  amount. 
The  pretext  resorted  to  for  establishing  this  novel  mode  of  pro- 
cedure, appears  to  be  the  expression  at  the  close  of  a  minute 
lodged  in  Court  on  8th  July  last,  in  the  application  for  approval 
of  Mr  Meggpt*s  composition,  whereby,  'in  the  event  of  the  sum 
of  £432  being  insufficient  to  dischaiige  all  the  expenses  of  the 
sequestration,  the  said  Thomas  Megget  and  James  Roy  bind 
themselves  to  pay  the  same  as  soon  as  ascertained  by  an  account 
to  be  certified  by  the  trustee  and  a  majority  of  the  commission- 
ers.* To  imagine  for  a  moment  that  this  expression  could  keep 
alive  your  functions  as  trustee  and  commissioners^things  of 
statutory  creation,  and  of  course  of  like  extinction — is  surely  not 
to  be  thought  of;  but  if  Mr  Spence  thinks  in  this  way  to  evade 
every  attempt  at  bringing  his  claims  to  a  just  audit,  and  if  the 
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other  portiet  to  whom  the  present  letter  U  addressed  shall  con- 
sider  themselves  entitled  to  abet  bis  attempts,  we  hereby  inti- 
mate, that  we  hold  all  those  persons  who  shall  participate,  either 
as  principals  or  abettors,  in  withholding  the  conveyance  of  the 
residue  of  Mr  Megget's  estate,  liable  in  whatever  consequences 
may  arise  from  the  composition  to  his  creditors  being  thereby 
prevented  from  being  paid,  or  otherwise.  That  you  may  be 
awsre  of  the  reason  for  our  so  doinfp,  we  beg  to  reeal  ta  your 
recollection  the  decision  of  the  auditor  of  C«ourt  ou  the  claims 
now  brought  forward,  and  to  request  your  attention  to  Mr  Bell's 
doctrine  and  decisions  on  the  point.  With  these  observations 
we  shall  conclude  bv  stating  our  determination  to  abide  the  re- 
sult of  the  action  of  declarator,  and  count  and  reckoning,  brought 
at  the  instance  of  Mr  Megget  against  Mr  Spence,  and  at  tame 
time  to  suspend  whatever  charge  shall  be  given  at  the  instance 
of  any  creditor  while  the  conveyance  is  withheld.  In  both  pro- 
rt'edin^  we  act  upon  the  advice  of  counsel.  We  are,  &c. 
(Signed)  Megget  &  Roy." 

On  24tb  February  1831, 

"  The  Lord  Ordinary  having  heard  counsel  fot  the  parties, 
before  answer,  appoints  the  defender,  within  ten  days,  to  lodge 
in  process  an  account  of  his  claims  as  trustee  upon  the  seques- 
trated estate  of  the  pursuer,  audited  and  certified  by  a  majority 
of  Uie  commissionerB  under  said  sequestraticm,  as  specified  in 
the  minute  6th  July  1890,  No.  26  of  proeesa;  and,  of  consent, 
appoints  the  defender  to  deliver  to  the  pursuer  the  reconvey- 
ance of  the  property  conveyed  to  him  as  trustee  foresaid,  in  ra- 
vour  of  Mr  R.  Christie,  reserving  to  the  defender  any  dairn 
u|K)n  the  estate  reconveyed  which  may  be  ascertained  in  this 
process,  and  reserving  entire  to  the  pursuer  his  ohjecttons  to 
Bsid  account  and  report  by  the  commisaioners,  and  to  the  defien* 
der  his  answers  thereto,  as  accords." 

Another  meeting  of  the  eommisiitoiiers  was  held  on 

the  28th  of  F^roary  1831,  in  eontequence  of  this 

interlocotor.     At  this^ 

"  Mr  Spence  stated,  that  he  had  called  the  present  meeting 
for  the  purpose  of  laying  before  them  an  interlocutor  pronoun- 
ced by  Lord  Fullerton.  in  the  action  at  Mr  Megget's  inatance 
ai^nst  him,  and  of  requesting  them  to  certify,  in  terms  thereof, 
tbe  amount  of  his  claims  upon  the  sequestrated  estate,— and 
then  left  the  meeting.  The  meeting  hating  taken  the  said  in- 
terlocutor, and  process,  and  prodt^tions  therein,  into  considera- 
tion, together  with  the  proceedings  under  the  sequestration,  beg 
lesTe  to  state  their  opinion  as  followa:-^!.  They  are  of  opi- 
nioo  that  the  accounts  due  to  Mr  Syme,  W.S.,  as  agent  under 
the  sequestration,  as  the  same  shall  be  taxed  by  the  auditor  of 
tlie  Court  of  Session,  fall  to  be  paid  out  of  the  sequestrated 
fimd^,  and  remit  to  the  auditor  of  Cotn't  to  tax  the  same  ac- 
cordingly.— II.  With  regard  id  Mr  Spence's  claim  for  loss, 
damages,  and  expenses,  incurred  in  consequence  of  Mr  Meg- 
get's  proceedings  in  the  action  of  damages  against  him,  for  his 
actings  under  the.  sequestration,  they  i^re  of  opinion,  that  al-. 
though  he  may  possibly  have  a  good  claim  for  these,  they  form 
no  part  of  the  expenses  of  the  sequestration,  and  therefore ,  do 
not  fall  under  the  interlocntor  of  Lord  Fullerton  :  TThey  brpr, 
therefore,  to  leave  that  point  for  his  Lordship's  decisfon.^IU. 
Quoad  ultra,  they  appoint  Mr  Spence  to  lodge  an  additional 
state  to  the  one  in  process,  of  all  outstanding  clmom  against  the 
esute ;  and  on  the  same  being  lodged  with  them,  they  will 
forthwith  proceed  to  take  the  same  under  consideration,  and  to 
report  thereon  to  the  Lord  Ordinary." 

The  commissioners  reported  on  Spenee*s  dairos, 
AS  to  what  they  considered  truly  dae  to  him  for  his 
trouble,  &c.  as  part  of  tbe  expense  of  the  sequestra- 
tion. To  this  report  Megget  gave  in  objections,  which 
^ere  answered  oy  Spence.  Thereafter,  Spence  and 
Megget  gare  in  the  following  minute  and  answers, 
respectively : — 

**  GUlies,  for  the  defender,  stated,  that  in  ordat  to  shorten 
the  litigation,  the  defender  did  not  mean  to  insist  in  this  process 
Vol.  IV. 

tiMu.t^  t»   yJ'  W.  DICKSON,  W.  H.  DUNBAR,  Ad«w:»Cet,  JOHN 
««auflcaa  vw  J^    Ry  mEK;  W.a,  and  olheri,  Bf«mb«r»  of  iba  Bar. 


In  his  claim  for  the  damage  sustained  by  him,  in  consequence  of 
tbe  pursuer  having  u^cd  arrestments  and  executed  an  inhibi- 
tion against  him,  on  tbe  dependence  of  an  action  of  damages  ; 
which  action  was  ultimately  dismissed  by  the  Court,  and  th€ 
inhibition  and  arrestments  recalled  without  caution  or  consigna- 
tion ;  but  he  reserved  entire  his  right  hereafter  to  urge  the  said 
claim  of  damages,  including  the  expense  of  regularly  loosing  the 
said  arrestments  in  any  action  at  his  own  instance  which  be  may 
be  advised  to  institute.  And  in  respect  the  pursuer  is  under 
trust,  having  executed  a  trust-deed  in  favour  of  Mr  Robert 
Christie,  accountant  in  Bdinburgh,  counsel  craved  that  an  or- 
der be  pronounced,  to  intimate  this  process  to*  Mr  Christie,  with 
a  view  to  his  being  sisted  as  a  party  thereto.'* 


« 


Dickson ,  for  the  pursuer,  stated,  in  answer.  That  be  had  no  oh- 
jections  to  the  reception  of  the  minute  for  the  defender,  in  so  fa^  aS 
it  went  to  withdraw  the  claim  of  damages  stated  as  a  defence  lit 
the  present  action,  provided  that,  previous  to  the  withdravralof  that 
defence,  th6  defender  paid  the  previous  coits ;  but  that  he  did 
object  to  its  reception  in  the  event  of  that  payment  not  being 
made,  as  the  defence  now  sought  to  be  withdrawn  had  b<*en  pled 
upon,  and  stood  in  the  closed  record.  That,  in  so  far  as  the 
minute  went  to  crave  an  order  for  intimation  of  the  present  pro^ 
cess  to  Mr  Robert  Christie,  accountant,  the  pursuer  objected^ 
as  the  only  deed  which  he  had  executed  in  favour  of  Mr  Chris- 
tie was  a  conveyance  of  certain  specific  funds  and  property  in 
trust  for  certain  equaHy  specific  purposes,  mid  as  he  was  not  in 
any  respect  under  trust  in  the  general  management  and  conduct 
of  his  afifairs." 

"  The  Lord  Ordinary  (8th  July  1831,)  having  resumed  con- 
sideration of  this  <SBse,  with  the  report  of  the  commissioners^ 
objections  thereto  by  the  pursuer,  and  answers  for  the  defender, 
and  heard  parties  thereon, — In  respeet  the  reconveyance  haa  al- 
ready been  delivered  up  to  the  pursuer.  Finds  it  uimecessary  to 
decide  upon  the  two  first  conclusions  of  the  summons :  Far- 
ther, finds,  that  in  respect  of  the  minute,  So.  26  of  process, 
the  parties  are  bound  by  the  reference  therein  contained  to  the' 
commissioners,  for  the  purpose  of  ascertaining  the  expense  of 
the  sequestration :  Approves  of  tlie  said  report,  but  finds  it 
incompetent  in  this  process  to  pronounce  a  decree  in  favour  of 
the  defender  for  the  sum  due  to  him :  Assoilzies  the  defender 
from  the  conclnsions  of  the  libel,  and  decerns.  Finds  the  pur- 
suer and  Robert  Christie,  who  sisted  himself  as  a  party  to  this 
process^  liable  in  expenses ;  allows  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  the  same  to  the  Auditor  of 
Court  to  tax,  and  report.** 

The  pursuers  reclaimed.    At  advising, 

Tke  Lord  Justice-Clerk  observed  that  an  extraorrTlnary  af tempi 
had  been  made  to  obtain  the  approval  of  Megget*s  comiSbsition,- 
uoder  reservation  of  all  Spenoe's  claims.  The  Court  hsdagre^ 
to  a  modified  reservation.  But  tliey  bad  received  a  wamiagf 
from  this  case  never  to  vary  in  the  least  from  tbe  terms  of  tha 
statute  for  the  future.  All  such  claims  must  be  settled  inaian~ 
ler,  before  the  granting  of  the  discbarge.  The  Court  had  done 
very  wrong.  There  had  been  a  dire<^t  breach  of  the  understand- 
ing at  tbe  date  of  the  decree,  that  the  claims  of  expenses,  &c. 
were  to  be  fixed  by  tbe  Commissioners,  who  were  to  act,  not  tm 
arbiters  or  referees,  but  as  mere  certifiers  thst  tbe  chiiitis  were 
accurate.  The  Court  could  not  beUe\'e  that  Megget,  or  Cbristief 
as  his  trustee,  could  be  ignorant  of  this  proceeding.  Unless 
flagrant  injustice,  or  some  gross  error  ccdculi  could  be  qualified,- 
the  proposed  investigation  conld  not  be  permitted.  The  princi- 
ple in  the  case  of  Boaz  must  no  doubt  be  adhered  to.  But  thai 
was  a  question  as  to  a  composition.  Tbe  present  was  widely 
difi^erent — a  mere  question  about  trouble.  Tbe  only  difficulty 
regarded  the  full  award  of  expenses.  Spenee  once  stood  on  high 
ground.  But  the  very  ground  on  which  he  resisted  the  action 
of  damages  was,  that  be  had  nothing  to  do  witb  the  sequestra- 
tion. If  Mr  Spence  should  bring  bis  action,  the  accounting 
under  it  would  probably  be  very  effectual — but  the  matter  ou§bc 
to  be  settled. 

Lord  Glenlee  concurred.  He  doubted  bow  far  the  certificate 
was  accurate  as  regarded  Syme*s  account — a  point  to  which 
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Spence  bad  given  the  go-bye.  The  Lord  Ordinary  bad  found  in 
the  count  and  reckoning  that  a  certain  sum  was  due  to  the  de- 
fender, but  that  could  not  be  decerned  for,  and  there  was  no 
Counter-action. 

Lard  Cringlelie  thought  the  interlocutor  right  so  far,  but  the 
report  useless,  for  a  decree  could  not  be  given  on  it  after  all ; 
so  this  action  should  have  been  sisted  till  the  other  should  be 
brought.  It  must  still  be  brought ;  and  the  present  report  would 
fjiU  to  be  produced  in  it.  The  interlocutor  of  24th  February 
was  correct  Spence  had  said,  give  roe  an  obligation  to  pay 
Whatever  these  people  shall  find  due  to  nie— but  unfortunately 
his  claims  included  damages.  And  Megget  could  say,  Why 
bring  a  count  and  reckoning  against  me — for  the  Court  havedis- 
chared  me  ?  As  the  report  was  here  at  any  rate,  he  thought 
the  judgment  of  the  Lord  Ordinary  right. 
'  LoT^  Meadotobafdc  observed,  that  a  special  agreement  had 
been  entered  into  with  the  Court,  that  the  powers  of  the  com- 
missioners, otherwise  expired,  should  be  continued  to  a  certain 
effect  And  it  was  a  very  bold  measure  in  a  practitioner  to 
follow  out  such  proceedings  after  such  an  agreement 

The  Court  refused  the  note,  with  expensen. 

Second  Division — Lord  Ordinary,  FuUerton. — Jet,  Ruther- 
furd,  J.  W.  Dickson. — Alt,  Skene,  Wbigham. — J.  Roy  and 
Thomas  8yme,  W.S.,  Agents. — Mr  Thomson,  Clerk. 

• 

19M  January  1832. 

No.  154 — Mary  Dsnovan,  Adtfocaior,  v,  Primbose  &  John- 

STONE,   Respondents, 

Possession^  Interdict — Res  J udicBtSL^ Circumstances  in  which 
.  interdict  against  a  dungstead  and  wall  adjoining  to  the  tenement 
.  of  the  liferenter,  petitioner,  refused^  in  resjiect  of  the  Judgment  in 
a  previous  action  regulating  the  possessiun. 

In  March  1831,  the  adTOcator,  a  liferentrix  of  cer- 
tain lands  in  Alloa,  presented  to  the  Sheriff  of  Clack- 
mannan, a  petition  against  the  respondents,  of  whom 
the  former  was  her  son,  and  aUo  tenant  and  fiar  of  the 
property— complaining  of  their  baring  commenced 
a  wall  and  dung  pit  in  front  thereof,  to  the  injury  of 
her  property — and  praying  for  removal  and  interdict. 
Johnstone  gave  in  answers — denying  that  the  build- 
ing encumbered  the  close — representing  the  petition 
as  a  manceuvre  on  the  part  of  Primrose — stating,  That 
Primrose  had  for  some  time  laid  down  dung  on  a 
piece  of  vacant  ground,  between  his  ground  and  that 
uf  Baird  :  That,  on  an  application  being  made  by  John- 
atone  for  interdict  and  removal,  Primrose  had  alleged 
that  the  vacant  ground  was  included  in  his  titles :  That 
at  the  suggestion  of  a  person  appointed  to  inspect  the 
premises,  an  arrangement  had  Deen  entered  into,  but 
that  Primrose,  in  building  his  wall,  had  departed  from 
the  line  agreed  on  :  That  m  consequence,  on  the  23d  of 
February  1831,  a  final  order  had  oeen  issued  for  the 
restoration  of  matters,  and  for  the  alterations  already 
provided,  with  certification,  that  if  the  order  was  not 
oftlempered  between  and  the  7th  of  March,  Johnstone 
should  do  it  at  the  expense  of  Primrose — and  there- 
fore, that  the  matter  at  issue  was  res  judicata.  The 
Sherifi^, 

"  SOlh  March  1831,  having  considered  the  petition,  an- 
swers, replies,  and  whole  process,  dismisses  the  action,  and 
finds  the  defender  Johnstone,  entitled  to  expenses,  modifies  the 
same  to  and  decerns,  besides  the  expense  of  ex- 

tract.— -ATol*.— This  is  evidently  a  collusive  action  between  the 
mother  and  son,  to  defeat,  if  possible,  the  other  action  at  Mr 
Johfistone*s  instance,  against  Thomas  Primrose.  At  any  rate, 
the  pursuer,  as  liferentrix,  can  have  no  more  right  to  convert 
the  dunghill  into  an  intolerable  nuisance  than  the  son." 

T)enovan  advocated,   pleading — I.  The  advocator, 
bei.ig  the  undoubted  proprietrix  in   liferent   of  the 
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subjects  on  whtdh,  without  any  authority  from  her, 
the  respondent  is  making  the  erection  complained  of, 
is  entitled  to  complain  of  that  erection,  in  so  far  as 
her  liferent  interest  is  concerned,  and  she  cannot  be 
pr^udiced  by  any  procedure  which  may  have  taken 
place  betwixt  third  parties,  and  in  a  suit  to  which  she 
was  not  called. — II.  Such  being  the  state  of  the  right 
to  the  property,  and  the  possession  being  manifestly 
inverted  by  the  respondent,  it  was  incumbent  on  the 
Sherifi^  to  nave  protected  the  interest  of  the  advoca- 
tor by  an  interdict.— III.  The  building  complained  of 
being  hurtful  to  the  advocator's  property,  an  encroach- 
ment on,  and  an  abridgment  of,  her  rights,  as  these 
have  been  immemorially  exercised,  the  advocator  is 
entitled  to  have  the  same  removed. — IV.  It  was  al- 
together incompetent  for  the  Sheriff  to  proceed  on 
his  knowledge  alleged  to  have  been  acquired  from  a 
process  to  which  the  advocator  was  not  a  party,  which 
was  not  produced,  and  which  could  not  be  produced 
at  the  date  of  pronouncing  the  iudgment  complained 
of,  the  record  being  then  closed,  and  no  production 
having  been  made  by  the  respondent.  Johnstone 
pleaded  in  answer^— I.  The  advocator  never  having 
possessed  the  dunghill  in  dispute,  or  intimated  her 
title  to  the  respondent,  but  having  left  the  same  to 
be  occupied  ana  eqjoyed  solely  by  her  son,  the  nn-^ 
disputed  fiar  of  the  property,  she  is  barred  by  the 
proceedings  to  which  he  was  a  party,  and  cannot  be 
permitted  collnsively  to  renew  a  litigation  previously 
carried  on  with  the  said  fiar,  in  which  she  acquiesced, 
till  a  judgment  was  pronounced  against  him. — II.  The 
regulations  of  the  Judge  Ordinary,  in  a  matter  of 
police  within  a  village  or  burgh  of  murony,  when  made 
after  due  examination  and  discussion  with  the  actual 
and  visible  possessor  of  such  a  subject  as  a  dunghill, 
ought  to  be  final  and  conclusive  of  the  alleged  life- 
rentrix^— III.  The  interlocutors  complained  of  ought 
to  be  affirmed,  as  thev  proceeded  on  the  Ju<^  Or- 
dinary's knowledge  of  the  nature  and  uttoation  of  tlie 
disputed  subjects,  acquired  from  actual  inspection,  both 
by  himself  and  his  predecessor  (Lord  Moncreiff); 
and  it  was  immaterial,  whether  that  knowledge  waa 
acquired  by  the  Judge  Ordinary  while  this  new  pro- 
cess was  in  dependence,  or  at  a  prior  period  when 
another  case,  relative  to  the  same  dunghill,  was  under 
litigation. — IV.  As  the  interlocutors  under  review 
are  consistent  with  the  justice  of  the  case,  and  as  tlie 
advocator  has  no  fair  interest  to  disturb  them,  they 
ought  to  be  affinned,  with  costs. 

"  The  Lord  Ordmar)r  (8th  July  1831.)  having  bcaid  the 
counsel  for  the  parties.  Finds  that  this  is  substantially  a  question 
of  nuisance  or  police,  and  that  it  has  been,  already  so  treated 
and  decided,  on  the  inspection  of  the  Judge  Ordinary,  in  a  liti- 
gation between  the  respondent  and  the  fiar  occupying  the  bouse, 
along  with  the  advocator  and  liferentrix,  his  mother :  Find«C 
that  ill  these  circdmstances,  the  judgment  pronounced  in  that 
litigation,  roust  at  all  events  regulate  the  possession,  which  forms 
the  only  subject  of  the  present  litigation,  and  therefore  repels 
the  reasons  of  advocation,  remits  the  cause  sim/tUdter  to  the 
Sheriff,  and  decerns:  Finds  the  respondents  entitled  to  the 
expenses  incurred  by  them  :  Allows  an  account  thereof  to  be 
given  in,  and  when  lodged  remito  the  same  to  the  Auditor,  to 
tax  and  to  report." 

The  advocator  reclaimed.     At  advising, 
^    ^e  Lord  Justice-Clerk  thought  the  iuterlocutor  well  found. 
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ed  quoad  posseraion.    The  advocator  might  bring  a  declarator 
if  she  cho6e. 

Second  Diyfsion. — Lord  Ordinaiy,  Fallerton.-^-^c^  Skene, 
A.  McNeill. — Ait.  Cuninghanie. — L.  Mackinrosh,  S.S.C.,uid 
Greig  and  Morton,  W.&i  Agents. — Mr  Ferguson,  Clerk. 


20ih  January  1832. 

No.  155. — Magistrates  and  Town  Cooncil  op  Montrosi, 
Purtuert,  o»   George  ROBERTSON  ScOTT,  Defender, 

Kirk  Lands — Reliefs  Glebe  and  Manse — A  glebe  and  manse 
kitfing  been  designed  to  a  minister^  out  of  kirk  lands — Held, 
that  the  proprietors  of  such  ianh  have  no  claim  of  relief  against 
the  liiritors  of  temporal  lands  within  the  parish. 

In  the  immediate  yiciuttv  of  the  bargh  of  Mon- 
trose are  certain  lands,  called  the  Hospital  Lands, 
which  originally  belonged  to  the  ancient  hospital  of 
Montrose,  and  were  mortified  to  the  church  by  char- 
ter of  mortification,  dated  9th  March  1517,  by  Pa- 
trick Panter,  the  last  maater  of  the  hospital,  in  favour 
of  the  Preaching  Friars,  or  Dominicans  of  Montrose. 
These  lands,  it  was  alleged,  along  with  the  rest  of  the 
church  property,  at  the  Reformation,  fell  to  the  Croirn. 
By  charters  dated  Ist  January  1570,  and  9th  July 
1587,  afterwards  confirmed  in  Parliament,  James  VI. 
granted  to  the  Magistrates  of  Montrose,  the  whole 
lands,  revenaes  and  other  possessions  which  had  pre- 
vlouisly  belonged  to  the  Preaching  Friars,  or  Domini- 
f^ans  of  Montrose.  The  ancient  hospital  of  Montrose 
was  sappressed  prior  to  the  date  of  these  grants ;  and 
iince  their  dates,  the  lands,  called  Hospital  Lands, 
have  been  possessed  bv  the  Magistrates  of  Montrose. 

Mr  Smith,  first  minister  of  the  parish  of  Montrose, 
having  applied  to  the  presbytery  to  design  to  him 
a  glebe,  manse,  garden  and  offices,  the  presbytery, 
after  the  usual  steps»  designed  4  acres,  1  rood,  38 
falls  and  18  ells,  part  of  the  abore  lands,  called  Hos- 
pital Lands ;  and  decerned  and  adjudged  the  same  to 
Delong  to  the  said  Mr  Smith,  and  his  successors  in 
office,  as  first  minister  of*  the  parish,  in  all  time  com- 
ing, for  a  glebe,  and  for  ground  for  his  manse,  ofilces 
and  warden,  &c.  This  judgment  of  the  Presbytery 
was  brought  under  review  of  this  Court  in  a  suspen« 
sion  by  the  Magistrates,  who,  inter  alia,  in  that  process, 
denied  that  the  lands  in  question  were  churcn  lands. 
ITie  letters,  however,  were  (17th  Nov.  1829>  found 
orderly  proceeded :  whereupon  the  VT  agistrates  brought 
the  present  action  against  the  Heritors  of  the  parish, 
concluding  that  they  should  be  liable,  according  to  the 
valae  of  their  respective  lands  within  the  parish,  in  re- 
lief and  compensation  to  the  pursuers.  The  defen- 
der, who  is  proprietor  of  the  lands  of  Hedderwick, 
which  are  iempojal  lands,  maiiitarned  that  be  was 
not  liable  in  such  relief,  in  respect  that  no  such  lia- 
bility bv  law.  attached,  except  to  the  proprietor  of 
church  lands,  which  his  were  not.  The  Lord  Ordi- 
nary, on  8th  December  1831^  pronounced  this  inter- 
lecutor  and  note : — 

"  Finds  that  the  lands  in  question,  which  belonged  to  the 
Preaching  Friars,  or  Dominicans  at  Montrose,  at  the  Reforma- 
tion, and  which  were  granted  by  James  VI.  to  the  Magistrates 
and  Council  of  the  burgh,  for  Jjiehoof  of  the  hospital,  are  to  be 
held  as  church  lands,  and  liable,  in  that  character,  to  be  designed 
for  the  glebe  of  the  minister :  Finds,  that  the  pursuers,  in  con- 
sei|[uence  of  the  designation,  are  not  entitled  to  relief  from  the 
betiton  of  temporal  lands  in  the  parish ;  and  therefore  sustains 


the  defences,  assoilzies  the  defender  from  the  conclusions  of 
the  action,  finds  him  entitled  to  expenses,  ^c,-^Noie, — There 
are  two  questions  in  this  case, — Ist,  Whether  the   Hospital 
Lands  are  subject  to  designation  as  church  lands,  or  only  as 
temporal  lands  ?    2Hli/,  If  they  are  designed  as  church  lands, 
what  is  the  extent  of  the  pursuers'  right  of  relief?    On  the^nt 
point,  it  may  be  remarkedi,  that  the  statute  1644  excepts  church 
1  mds  mortified .  to  universities,  schools  and  hospitals,  from  de-  ' 
signation  :     That  statute  fell  under  the  act  rescissory ;  but  as  it 
is  held  by  Stair,  and  all  the  other  text- writers,  to  have  been  re- 
vived, in  many  respects,  by  the  act  1663,  there  is  no  reason  why  ' 
it  should  not  have  been  revived  in  this  respect  also.     The  point 
was  considered  as  doubtful  in  the  case  of  Lord  Forrest,  6th 
February  1673,  and  reserved  for  farther  consideration ;  but  the 
result  of  the  case  is  not  reported.     It  appears,  however,  from 
the  authority  of  Stair,  (B.  II.  t  3.  §  40.)  that  the  statute  is 
not  in  force  in  this  re.^pect ;  for  he  lays  it  down,  that  lands  mor- 
tified to  a  college  are  liable  to  the  burden  as  church  lands  ;  and 
so  it  was  found  by  the  first  interlocutor,  1 1th  June  1798,  in  the 
case  of  Kingsbarns — n.  finding  which  is  not  affected  by  any  of 
the  farther  proceedings  in  that  case.     On  the  second  point,  the 
authority  of  •Stair  and  B  inkton  is  express,  that  the  glebe  is  to  . 
be  designed  out  of  church  lands,  and  that  it  is  only  in  the  case 
of  there  being  no  church  lands  in  the  parish,  that  temporal  lands 
are  subject  to  designation.     The  opinion  of  Erskine,  who  re* 
fers  to  Stair,  is  to  the  same  effect,  although  there  is  an  expres-  * 
sion  in  his  larger  work  which  is  somewhat  ambiguous.     In  his  ' 
Principles  of  the  Law  of  Scotland,  no  such  ambiguity  occurs.  > 
These  authorities  are  agreeable  to  the  doctrine  laid  down  by  the  • 
Court  in  the  first  case  of  Kingsbarns,  10th  June  1794,  and  by 
the  first  interlocutor  in  the  second  case  of  Kingsbarns,  11th  ' 
June  1799:     That  interlocutor  was  recalled,  in  the  special  cir- 
cumstances of  the  case,  namely — a  virtual  agreement  on  the  part 
of  the  heritors  of  the  temporal  lands,  at  the  term  of  the  dia. 
junction  of  the  parish  of  Kingsbarns  from  that  of  Crail,  and  - 
on  an  express  obligation  on  their  part  afterwards,  that  they 
should  be  liable  for  the  minister's  glebe^  or  a  sum  paid  in  lieu  of 
it.  The  last  decision,  therefore,  does  not  touch  the  general  prin- 
ciples, as  laid  down  by  the  text-writers ;  and  the  note  in  Gonnell 
oa  Parishes,  p.  370,  relative  to  that  case,  as  a  late  writer  remarks  . 
(Bell's  Principles  of  the  Law  of  Scotland,  p.  d02)>  is  not  to  be  rer 
lied  on.    If  it  is  clear,  therefore,  that  temporal  lands  cannot  be  • 
designed  for  a  glebe  while  there  are  church  lands  in  the  parish—*  . 
it  follows,  that,  if  church  lands  are  designed,  there  can  be  nO  . 
claim  of  relief  against  the  owners  of  temporal  lands.     A  pas- 
sage in  Erakine,'  which  has  sometimes  been  quoted  to  the  con- 
trary, is  decisive  against  this  claim  of  relief.     He  states,  in  ge« 
neral  terms,  *  that  a  right  of  relief  or  recourse  is  competent  to 
the  heritors,  whose  lands  are  set  off  for  the  manse  pr  glebe,, 
against  the  other  heritors  in  the  parish.'     But  he  afterwards  ex- 
plains, that  this  relief  is  in  terms  of  the  second  part  of  the  act  ' 
1644,  wfateh  ordains,  *  that  the  whole  heritors  in  the  parish  con- 
tribute  proportionally,  for  making  recompense  to  the  heritors  out 
of  whose  lands  the  said  manse  and  glebe  shall  be  taken  reqtec-^ 
tivif'  viz.  heritors  of  kirk  lands,  when  kirk  lands  are  designed, 
and  the  heritors  of  all  lands  of  other  holding,  when  the  designa* 
tion  is  of  other  lands  not  kirk  lands." 

The  pursuers  reclaimed,  but  the  Court  unanimous--  ^ 
ly  adhered,  and  refused  the  reclaiming  note,  with  ad- 
ditional expenses* 

First  Division.-^ Lord  Ordlnarv,   Corehouse. — Act,  Ruther.- 
furd — Alt,  Dean   of   Faculty   (Hope),  H.    J.    Robertson. — 
Gibson- Craigs,    Wardlaw  and  jDalziel,    W.S.,   and    Pearson,  \ 
Wilkie  and  Robertson,  W.S.,  Agents.— -Mr  Bell,  Clerk. 

20th  January  1832. 

No.  156. — John  Knox,  Pursuer,  v,  James  Malcolh,  Z>e- 

Jender, 

Process — Prescription — Agent  8e  Client — Held,  /.  Thatapart^  \ 
who  had  entered  prescription  of  a  debt,  as  a  plea,  on  record,  in  hi$  ^. 
reduction  of  a  decree  for  the  debt,  but  who  had  acquiesced  m  asp,  ,f 
ifUerlocutor  inconsistent  with  said  plea,  pronounced  in  the.  qoufse  •  ,^ 
of  the  action,  after  the  plea  had  appeared  on  record,  i>  not 
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titled  to  plead,  on  if  Reclaiming  Note  against  an  interlocutor  on 
the  merits,  that  the  latter  interlocutor  had  not  expressly  di^tosed 
of  the  plea,     hidirect  employment  sufficient  to  found  an  action 
fur  payment  of  a  business^aecounti 

l^ox  brouffht  a  redaction  of  a  decree  in  absence* 
obtained  hy  the  defender  against  him,  in  an  aolion 
fqr  payment  of  a  bnsiness-account,  pleading  — *  I. 
The  pursuer  never  baring  been  regularly  cited  td  th« 
aelion  in  which  the  decree  in  question  appears  to 
have  been  pronounced  in  absence^  the  execution  of 
citation,  and  the  decree,  fall  to  be  reduced. — II.  The 
p^^uer  never  having  employed,  or  sanctioned  the 
employment  of  the  defender  to  perform  the  business 
for  which  the  defender  claims  payment ;  and  on  the 
contrary,  ^he  pursuer  having  employed  and  paid  an- 
other for  that  very  business,  be  is  not  again  liable 
therefor  to  the  defender,  who  must  be  held  to  have 
trusted  entirely  to  the  responsibility  of  bis  direct 
employer. — IIL  The  pursuer  is  not  excluded  from 
challenging  the  charg^es  and  amount  of  the  account 
decerned  ror  in  the  decree  under  reduction— that  ae- 
coynt  never  having  been  rendered  to  the  pursuer,  nor 
even  produced  in  thi«  process,  to  shew  the  items  of 
which  it  is  composed,  and  all  that  the  pursuer  knows 
on  the  subject  being — ^that  his  subjects  are  attempted 
to  be  adjudged  for  an  alleged  expense  of  certain 
sej^chesj  which  he  paid  for  to  the  only  agent  ever 
employed  by  him  to  perform  that  business. — IV*  The 
aQooiint  decerned  for  in  the  decree  under  reduction 
had  undergone  prescription  before  the  action  in  which 
that  decree  was  pronounced  was  raised  ;  and  resting- 
oit^ing  being  denied,  the  same  can  only  be  proved  by 
th^  puraujer  s  writ  or  oath.  The  defender  pleaded — I. 
If.  so  far  at  reduction  ie  sought  on  the  head  of  false- 
hood in  the  execution  of  citation,  the  pursuer's  alle- 
gations being  denied,  there  are  no  grounds  whatever 
for  t^he  challenge. — II.  Quoad  ultras  the  pursuers  ac* 
tipn  ci^i  be  entertained  only  on  payment  of  all  ex- 
penses hitherto  incurred  in  obtaining  and  enforcing, 
oy  diligenoev  or  atberwise,  the  decree  under  reduction. 
—IIL  Even  on  the  merits  of  the  account,  for  pay- 
ment of  which  that  decree  was  granted,  all  challenge 
is  exploded — lit^  In  respect  that  the  charges  and 
amount  of  the  account  are  not  objected  to.  2dy  In 
respect  that  the  pursuer  was  directly  liable  in  pay- 
m^nt  to  the  defender ;  and  Sc/,  In  respect  that  the 
defender  has  not  hitherto  received  payment,  either 
from  the  pursuer  or  his.  country  agent,  and  the  whole 
atiionnt  therefor  is  still  reating-owing. 

.  '<  The  Lord  Ordinary  (9th  July  183],)  having  admed  Uiis 
process,  sustains  the  defences,  assoilzies  tbe  defender,  and  de- 
cerDft :  Pinds  expenses  due — allows  an  account  thereof  to  be 
piven  in,  and  remits  to  the  Auditor  to  tax  the  same  when  given 
in,  and  tp  report. — Note, — ^.This  case,  which  involves  a  very 
simple  point,  has  occasioned  much  litigation.  The  pursuer  hav- 
ing occasion,  in  1824,  for  a  loan  of  JC600,  it  obliged  him  to 
fuFhish  s^rcl^es  for  incumbrances  over  his  heritable  property. 
He  employs  Mr  Andrew  Mercer,  writer  in  Paisley,  to  transact 
the  loan,  who  again  employs  the  defender  to  make  the  requisite 
searches  at  Edinburgh.  These  are  made,  and  notes  of  fees, 
amounting,  t9  46,  I^  9«  find  ^11,  la  8^,  tra  traosniitCed  to 
Mercer  in  letters  from  the  defeQ4ei9  of  date  1st  and  ISth  Sep- 
tember 1824, .  ']('he^e  are  entet^d^  with  other  charges  in  Mcr- 
cert  books,  as  due  by  the  pursuer!  When  the  money  on  Ip^n 
was  paid  to  the  pursuei^  it  appears  that;  Mercer  retained  or  ob- 
tained fronj  the. pursuer  the  synvof  ^64,  for  which  he^  grantee! 
a  letter  of  acknowledgment,  and  delivered  it  personally  to  the 
purRier.     Tbe  pursuer  not  having  produced  this  letter,  its  im- 


port  must  be  gathered  from  the  other  evidence,  being  the  excerpt 
from  Mercer's  books.  No.  4>7,  and  his  explanations  on  oath.  No. 
6!.  The  first  is  a  copy  of  an  abstract  of  the  pursuer's  accounts 
due  to  Mercer,  entered  in  bis  ledger,  p.  585,  about  a  year  after 
the  transaction,  but  certainly  before  bis  sequestration  in  May 
1826,  (which  is  also  proved  b^  his  trustee's  oath,  No.  32,)  fram 
which,  and  his  explanations,  it  appears  that,  when  he  retained 
the  j£64,  part  at  least  was  in  loan,  as  he  granted  a  bill  for  £SO 
to  the  pursuer,  which  he  says  he  retired ;  and  although  the  bill 
itself  has  not  been  recovered,  there  seems  no  doubt  that  this 
must  have  been  so,  and  thus  j£30  of  tbe  ^64  was  repaid,  leav- 
ing i^dO  to  be  set  against  the  accounts  due  to  Mercer  by  the 
pursuer.  It  was  pleaded  at  the  Bar,  that  this  was  an  accommo- 
dation bill  for  Mercer's  behoof,  so  that  when  he  paid-  it,  he  only 
paid  his  own  debt,  so  that  it  ought  to  form  no  deduction  from 
the  sum  retained  at  settling  the  loan.  But  there  is  no  such 
statement  on  the  record,  which  indeed  is  altogether  silent  as  to 
any  bill  for  ^dO,  or  even  the  retention  of  JC64,  the  sum  there 
said  to  have  been  retained  being  £A5.  See  condescendence. 
Art.  6.  Besides,  there  is  no  evidence  that  this  was  a  bill  for 
Mercer's  behoof,  and  Mercer's  statement  is  quite  opposed  to 
this,  and  his  letters  to  the  defender,  of  date  26fb  September 
1826b  6th  and  i6tb  November  1827,  are  also  quite  iacoiisistenc 
with  this  view,  as  well  as  the  retention  of  the  pursuer's  titles  ; 
for  if  this  were  true,  the  pursuer  would  have  over|jaid  his  ac- 
counts to  Mercer,  and  nothing  would  be  due  to  justify  such 
retention.  In  this  situation,  as  it  does  not  appear  that  the  pur- 
suer has  paid  this  account  to  Mercer,  and  that  more  is  due  than 
the  daira  of  the  defender,  the  defender  was  entitled  to  claim 
payment  of  his  account  from  the  pursuer,  and  therefor*  the 
decree  agiinst  him  was  properly  taken,  apd  a  just  foundadon 
for  the  oQligeoce  founded  on  it  Tbe  production  made  irregu- 
larly this  mosniiig,  under  the  name  of  supplementary  report, 
does  not  aid  the  pursuer's  case.  For  the  bin  is  not  for  J&90, 
but  for  j£27,  17.  6.,  and  clearly  is  not  the  bill  aHuded  toby 
Mercer  in  his  ledger,  and  hitherto  Doticed  io  tbe  case.  1  here 
has  been  no  explanation  of  it  from  the  other  side,  as  tbia  bill  is 
not  once  mentioned  in  the  record,  but  for  ought  that  appears,  it 
may  never  have  been  delivered  to  the  pur^uer»  or  used  at  all,  as 
there  is  no  marking  upon  it  to  shew  that  it  ever  was  out  of 
Mercer's  hands.  Hence  the  Lord  Ordinary  has  not  thought 
it  necessary  to  deky  pronouncing  decree  in  tins  case^  till  its  Us- 
tory  should  be  ascertained  by  the  defhader." 

ThepurMier  reclaimed— mainly^  oonlendiRff.  That 
his  plea  of  pneecription  had  not  been  dtsposed  of  by 
the  Lord  Ordinary.  The  defender  answered — Thai 
the  Lord  Ordinary  had^  after  the  plea  of  prescription 
hi^  appeared  on  the  recordt  pronounced  an  interlo- 
cntor  in  the  course  of  the  oanse;  and  that  in  that  in- 
terlocutor the  pursuer  had  acquiesced* 

The  Lord  Justice-Clerk  observed,  that  immediately  on  such  in- 
teiiocutor  being  pronounced,  the  pursuer  should  have  reclaimed, 
and  said,  I  stand  en  my  plea  of  prescription.  On  tbe  merits,  it 
was  clear  that  Knox,  who  was  liable,  had  not  proved  that  he 
had  paid  the  debt. 

Lord  Crivgl  tie  would  ask,  whether  the  pursuer  might  not 
say,  with  equal  shew  of  justice,  that  his  first  plea  as  to  the  cita- 
tion, had  not  been  repelled.     This  he  did  not  pretend  to  say. 

The  Court  refused  the  note. 

Second  Division. — Lord   Ordinary,  Medwyn. — Act,  Skene, 

Wilson All.  Jam(>son,  Ivory. — John  Pattison,  Jun.,  W.S*, 

and  Williaui  Miller,  S.S.C.,  Agents. — Mr  Fei^guson,  Clerk. 

9,0th  January  1832. 

No.  157. — James  Lang,  &c.  Pursuers^  v.  Joqn  Boyd,  &c, 

Defenden, 

Process—  Party —  Conclusion e — Decree — Defender — Held,  that 
a  party  against  whoifi  the  conctusioits  ofasummons  in  the  Inferior 
Court  had  not,  been  direcledy  or  the  summons  itst^  executed^- 
btU  who  had,  on  understanding  that  he  tws  abouj  to  be  cajilgd, 
sis(ed  himself  as  a  defender  to  get  the  matter  settled,  and  icAa 
had  neither  advocated  on  the  ground  of  ittcomj*elency,  nor  Uaicd 
that  flection  in  his  pleas  in  the  Court  of  Sestion-^-^was  not  en- 
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tilled  to  object f  in  support  of  hit  reclaitiking  note,  to  ike  compe^ 
tency  of  a  decree  agaift$t  Aim. 

Three  conjoined  actions  subsisted  between  these 
parties: — The  pursuers  brought    before  the  Sheri£F 
of  Ayrshire,  an  action  against  John  Cochrane,  feuar 
at  Largs,  concluding  for  payment  of  £20,  4s.,  as  the 
price  of  a  horse  bought  by  him  at  a  public  sale  of  Mr 
Hill's  effects  after  his  decease.    In  defence,  Cochrane, 
while  he  acknowledged  the  purchase,  pleaded  that  he 
paid  the  price,  being  £L9,  lis.,  after  deducting  10s. 
of  discount  for  readv  money,  to  John  Boyd,  wright 
ii)  Largs,  who,  he  alleged,  had  attended  the  sale  for 
behoof  of  Mr  HilPs  trustees,  and  was.  authorised  to 
uplift  the  price,  and  who  had  given  the  trustees  credit 
for  the  same  in  an  account  between  them.     After  con- 
siderable procedure,  the  Sheriff  found  that  John  Boyd 
most  be  made  a  part^  to  tlie  action,  and  granted  war- 
rant for  convening  him  accordingly.     This  interlocu- 
tor was  reclaimed  against,  but  was  adhered  to  by  the 
Sheriff'-snbstitute,    and  afterwards.   On   1 8th   March 
18:^3,  by  the  Sheriff-depute.     Mr  Boyd  then  sisted 
himself  as  a  party,  and  stated  that  he  was  nominated 
one  of  Hill's  trustees,  and  as  such  acted  at  the  roup  : 
That  in  that  oharaeter  the  defender,  Cochrane,  had 
paid  the  money  to  him  :    Thiit  for  the  sum  so  receiv- 
ed, he  had  always  been  ready  to  account  to  the  trust- 
estate  of  Mr  Hill :     That  accordingly,  Mr  Lang,  the 
porsuer,  was  furnished  with  a  state  of  his,  Mr  Boyd's, 
aceoonts,  upon  which  he  had  made  remarks,  and  that 
those  accounts  were  in  the  pursuers'  possession.     In 
answer,  the  pursuers  pleaded — That  altfiongh  Mr  Boyd 
was  nominated  one  of  Mr  Hill's  trustees,  he  had  de- 
clined the  office,  and   was  not  confirmed,  and  could 
not  act  as  one  of  them.    His  authority  to  uplift  the 
sain  in  question  was  denied^  and  it  was  averred  that 
he  was  indebted  to  Mr  HilFs  estate.  Upon  this  a  dis- 
cossion  ensued  regarding  the  state  of  accounts  be- 
tween Mr  Boyd  and  Mr  Hill's  trustees, — and  tho 
following  interlocutors  were  pronounced  :~- 

*<  lit  Juljf  ]881.—The  Sheriff-substltute  having  resnmed 
consideratioQ  of  this  process  as  to  Bojd,  Finds  that  the  deceas« 
ed  Mr  Hill,  by  his  disposition  and  settlement  executed  by  him, 
named  and  appointed  Colifi  Buchanan,  the  pursuer  James  Lang, 
the  Rcverpfid  Mr  Juhn  Leech,  and  John  Boyd,  and  siirvivon 
and  eurriror,  acceptors  and  acceptor,  his  executor :  Finds  it 
instructed  that  John  Boyd  attended  a  meeting  of  the  trustees, 
and  that  he  also  attended  the  roup  of  Mr  Hill's  effects,  but  in 
«tat  character  it  does  not  appear :  Finds  it  instructed,  that 
when  the  executors  expede  a  testament  testamentary  of  the  de- 
funct's estate  in  February  1816,  John  Boyd  had  resigned,  and 
ii  not  confirmed  as  one  of  the  executors :  Finds  that  the  de- 
fender, John  Boyd,  must  acccrant,  and  is  liable  for  the  price  of 
the  horse  which  he  acknowledges  he  received  from  the  other 
defender  Cochrane,  unless  he  can  produce  satisfactorr  accounts 
to  extinguish  the  same,  owing  to  him  by  the  deceasea  Mr  Ilill 
or  the  trust-estate.*' 

*'  \5ih  Jufy  182a— The  Sherifr.substitiite  having  considered 
this  process  as  to  Cochrane— Finds  him  jointly  and  severally 
liable  to  the  pursuer  for  the  price  of  the  horse  in  question,  but 
reserves  to  him  his  recourse  against  Boyd,  if  be  is  obliged  to 
pay  the  price  of  said  horse." 

"  S^kA  Ftbruarv  1834 The  Sheiiff-depute  having  consider- 
ed this  proceaa — The  Sheriff-anbstitute,  as  advised  by  him,  sii- 
penedes  this  case  in  regard  to  Cochrane,  and  remits  to  the 
Shoiff.8ttb8titi>te  to  allow  Boyd  to  give  in  a  petition  on  the 
document,  No.  44,  now  produced,  if  the  one  called  for  by  him. 


or  if  not,  to  grknt  hiih  the  diligence  craved  in  his  incidental  pe* 
tidon.  No.  42." 

"  25ih  June  1824 — The  Sheriff-subsatote  having  considered 
the  petition  for  John  Boyd,  defender,  with  the  account  there- 
with produced,  former  steps  of  process  and  vouchers — Finds 
that  the  difibrent  items  in  the  general  state,  between  the  estate 
of  the  late  Mr  Hill  and  the  defender,  are  vague,  uninstructed 
and  prescribed,  and  that  the  defender  can  only  instruct  the  same 
by  the  writ  of  the  defunct,  or  oaths  of  the  pursuers ;  and  as  to 
the  state  between  the  trustees  of  Mr  ilill  and  the  defender, 
flnds  the  first  article,  being  £%  12.  6.  admitted:  Finds  tke 
third  and  fourth  articles  admitted :  Fihds  the  defender  can 
only  be  allowed  £2,  15s.,  being  the  fifth  article:  l^inds  the 
sixth  and  seventh  articles  admitted :  and  aa  to  the  other  articles, 
finds  the  defender  must  instruct  the  same,  hainli  modo ;  and 
quoad  ultra,  refuses  the  desire  of  the  petition.** 

A  short  titne  after  these  decisions,  Mr  Lang,  at 
factor  for  Mr  H ill's  trustees,  raised  a  separate  action 
before  the  Sheriff  against  Mr  Boyd,  eonduding  for 
£l3,  14.  5^.  due  to  the  trustees,  conform  to  aecount 
produced.  To  this  action  defences  were  lodged  by 
iV]r  Boyd,  which  were  followed  by  answers  and  re- 
plies, and  the  following  interlocutors  were  pronoun- 
ced :— 

<'25<A  March  1825 — The  Sheriff.subsaiote  coitjoins  this 
process  with  one  at  the  puniuer*a  instance  against  Cochrane, 
wherein  the  present  defender  was  made  a  paHy,  oB  contingeti* 

tiam.'* 

**  5S0M  A/ay  1825 — The  Sheriff  substitute  having  resumed 
consideration  of  this  process,  with  the  account  libelled  on-— 
Finds  the  first  two  articles  in  said  account  prescribed,  and  that 
resting-owing  can  only  be  proven  by  the  defender*8  oath :  Finds 
it  unnecessary  to  aay  any  thing  as  to  the  third,  fourth,  fifth  and 
sixth  articles,  as  they  are  already  included  in  the  other  process : 
Finds  the  seventh  article  is  prescribed,  and  that  resting-owing 
can  only  be  proven  by  the  defender's  oath ;  and  as  to  the  last 
article,  before  answer,  allows  the  pursuer  to  instrdct  that  it  waS 
the  defender  that  broke  off  from  the  6ubmissidn,  tfnd  thereby 
Indurred  the  expenses.** 

Both  processes  were  then  carried  by  lUlvocatlon,  at 
the  instance  of  Mr  Boyd,  to  the  Court  of  Session ; 
and  Lord  Meadowbank,  oft  20th  June  1S26,  prbtiouii* 
ced  the  following  interlocutor : — 

**  Remits  this  process  of  advocation  to  the  prenous  process 
(within  mentioned)  connected  therewith,  depending  before  Lord 
Cringletie  in  the  Second  Division  of  the  Court,  to  be  discuiscd 
before  his  Lordship,  o6  contingentiam  -,** 

And  on  89th  Jane  1826,  Lord  Cringletie  conjoined 
the  actions.  The  process  referred  to.  as  depeudibg 
before  Lord  Cringletie,  proceeded  at  the  instance  of 
the  said  James  Lang  and  others,  as  trustees  of  the 
said  John  Hill,  against  James  GleA  and  William 
Glen,  fenars  in  Largs,  the  said  John  Boyd,  and  Jatnes 
Wilson,  Esq.  of  Hay  lee ;  and  it  arose  as  follows  : — 
In  the  year  1798,  John  Hill,  John  Boyd,  William 
Wilson,  deceased,  and  James  and  William  Glen,  pro- 
cured a  999  years*  tack  of  some  ground  from  Bris- 
bane of  Brisbane.  Each  of  these  five  tenants  had  an 
equal  right  in  the  tack;  and  having  erected  some 
buildings  thereon  at  the  joint  expense,  James  and 
William  Glen,  in  the  year  1803,  sold  their  two  shares 
to  Boyd,  Hill  and  Wilson,  their  copartners,  for  £llO. 
Boyd,  Hill  add  Wilson,  each  paid  his  one-third  share 
of  this  purchase,  (so  it  is  stated  by  H  ilFs  trustees, 
but  denied  by  Boyd),  being  £36,  13.  4.,  to  iMessra 
Glen,  bat  no  eonveyamte  was  executed  by  them  at 
that  time.    In  1806,  Hill,  Boyd  and  Wikon  erected 
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two  additional   houseg.      In   1807,   they  agreed   to 
divide  the  property  into  three  lote.     An  allocation 
was  accordingly  made,  and  each  partner  entered  into 
*J  j."®*T®  possession  of  his  lot,  but  no  formal  contract 
of  division  was  executed.     The  pursuers,  therefore, 
finding  it  necessary  to  complete  a  title  in  their  per- 
sons  to  their  third,  concluded  as  against  James  and  Wil* 
Jiam  Glen,  that  they  should  execute  a  conveyance  in 
their  favour,  and  in  favour  of  the  said  John   Boyd, 
and  of  James  Wilson  of  Haylee,  as  representing  Wil- 
liam   \^  ilson,   his   father,  of  the   foresaid   two-fifth 
^ares  of  the  lease;  and  they  concluded  as  against  Mr 
Boyd  and  Mr  Wilson,  that  they  should  be  decerned 
to  enter  into  a  contract  of  division  with  the  pursuers, 
allocating  to  the  latter  their  share  of  the  property,  as 
fixed  by  the  verbal  agreement  made  in   1807  ;  and 
failing  Mr  Boyd  and  Mr  Wilson  entering  into  such 
contract,  that  it  ought  to  be  found  that  the  ground 
and  erections  thereon  belonged  in  joint  property,  pro 
tndivtso,  to  the  pursuers,  as  trustees  foresaid,  and  to 
the  said  John  Boyd  and  James  Wilson,  share  and 
*  j*^/!      ®  *  *"^  farther,  in  the  event  of  Mr  Boyd 
and  Mr  Wilson  failing  to  execute  a  contract  of  divi- 
sion, then  that  they  should  account  for  their  intro- 
iTjissions  with  the  rents  of  the  pro  indiviso  property. 
Glen  8  and  Wilson's  defences  were,— I.  Messrs  Glen 
neither  sold,  nor  contracted  to  sell,  directly  or  indi- 
rectly,  to  the  late  John  Hill,  their  two  shares  in  the 
lease.     They  granted  a  sufficient  title  in  favour  of 
iWessrs   Wilson  and  Boyd,  with  whom  alone  they 
transacted,  and  from  whom  they  received  the  stipu- 
lated price.— II.  The  defender,  Mr  Wilson  has  re- 
peatedly expressed  his  willingness  to  execute  the  as- 
signation required  from  him  by  the  pursuers,  and  he 
has  no  concern  with  those  disputes  between  the  pur- 
suers  and   Mr  Boyd,  which  have  alone  prevented 
these  matters  from  being  settled.  Mr  Boyd's  defences 
were,— Itf/,  That,  being  a  builder  and  wright,  the  other 
partners  devolved  on  him  the  sole  management  of 
covering  the  ground  with  houses.     In  that  character 
he  was  made  custodier  of  the  original  tack.     In  the 
course  of  his  management,  he  purchased  Messrs  Glen's 
two-fifth  shares  at  £llO.     He  paid  the  whole  of  this 
sum  to  the  Glens,  and  William  Wilson  accounted  to 
him  for  £36,  13,  4.,  being  his  share  thereof;  but  Mr 
Hill  never  paid  any  part  of  the  purchase-money,  and, 
consequently,  when  James  and  William  Glen  were, 
in  the  year  1822,  called  upon  to  convey  their  two- 
fifths,  they  did  so  in  favour  of  those  who  had  actually 
paid  the  price,  namely,  Mr  Boyd  and  Mr  James  Wil- 
son.   2dy  Mr  Boyd  laid  out  a  variety  of  necessary 
expenditure  on  the  joint  property,  whereon  a  balance 
SJ    ?Pn?*  '^•'  ^®«><**^*  interest,  is  owing  to  him  from 
Mr  Hill  s  estate.     Therefore,  vested  as  he  is  in  the 
property,  he  cannot  be  compelled  to  divest  himself  of 
any  part  thereof,  until  reimbursed  by  his  copartners 
of  his  advances ;  but  when  this  is  done,  he  will  con- 
sent  to  a  division  of  the  property,  and  grant  a  con- 
veyance at  the  expense  of  Hill's  trustees. 

The  process  having  fallen  asleep  in  so  far  as  re- 
garded James  Wilson,  James  Glen,  and  William 
Glen ;  and  V\  illiam  Gleu  having  also  died,  a  summons 
of  wakening  and  transference  was  raised  and  executed 
in  April  lb28,  in  which  James  Glen,  eldest  sou  of  the 


deceased  William  Glen,  as  his  heir,  or  as  otherwUe 
representing  his  deceased  father,  was  duly  called  aa  a 
party. 

The  Lord  Ordinary,  after  closing  the  record  in  the 
three  conjoined  processes,  remitted  to  Messrs  Keith, 
Christie  and  Home,  accountants,  to  report  on  the 
state  of  accounts.  This  they  did,  8th  January  1831, 
at  great  length. 

"  The  Lord  Ordinary  (Ist  July  1831.)  having  heard  paitieB* 
procurators  on  the  conjoined  actions,  and  considered  the  closed 
record,  and  the  accountants*  report — Approves  of  the  report, 
except  in  so  far  as  it  exhibits  a  balance  of  seven  pounds  two 
shillings  and  eightpence,  as  due  by  Mr  Hill  at  his  death  to  Boyd : 
In  the  advocations,  advocates  both  causes  :  In  the  first,  origi. 
nally  brought  by  Hili*s  trustees  against  Cochrane,  and  in  which 
the  advocator,  Boyd,  sisted  himself,  Decerns  against  the  advo- 
vator  fof  the  price  of  the  horse,  with  interest  as  libelled,  under 
deduction  of  seven  pounds  two  shillings  and  fourpence,  being 
the  balance  found  to  be  due  by  Hill's  trustees  to  Boyd,  on  the 
transactions  after  HiU's  death  ;  and  finds  Boyd  liable  in  the  ex- 
penses  in  this,  and  in  the  Inferior  Court,  from  the  date  of  his 
so  sisting  himself.  In  the  second  action,  brought  by  HilPs  trustees 
against  the  advocator  in  the  Inferior  Court,  Assoilzies  the  advoc&. 
tor,  Boyd,  and  finds  him  entitled  to  expenses ;  and  in  the  ordi- 
nary action,  brought  by  Hill's  trustees  against  Messrs  Wilson, 
Glen,  and  Boyd,  decerns  and  ordains  the  defenders,  Wilson  and 
Boyd,  to  enter  into  a  reguUr  contract  of  division  of  the  subjects 
with  Hiirs  trustees,  and  to  assign  to  the  pursuers  (Uill's  trus- 
tees) one-third  of  the  subjects,  as  allotted  to  Mr  Hill  by  the 
division  which  is  admitted  to  have  taken  place  in  1807  :  Finds  the 
defender,  Boyd,  liable  in  expenses  to  the  pursuer.  Hill's  trustees : 
Finds,  no  expenses  d  ue  to  or  rrom  the  other  parties :  Allows  the  ac- 
counts of  the  expenses  found  due  to  be  given  in ;  and  remits  the 
same,  when  lodged,  to  the  auditor  to  be  taxed.— iVb/e. — As  the 
case  is  superseded  as  to  Cochrane,  the  only  defender  in  the 
action,  as  originally  brought,  the  Lord  Ordinary  cannot  give 
judgment  in  his  case ;  besides,  that  must  depend  on  the  point, 
whether,  at  the  time  he  paid  the  money,  there  were  grounds  fur 
hina  being  entitled,  bona  Met  to  consider  Boyd  as  one  of  Hill's 
acting  trustees.  Now  this  point  seems  to  have  been  lost  sight 
of  in  the  debate.  For  the  same  reason,  it  is  impossible  at  pre- 
sent  to  hold  Boyd  liable  in  expensep  incurred  prior  to  his  sisting 
himself,  and  going  into  the  accounting.** 

Boyd  reclaimed.  At  advising,  he  hardly  nrged  hia 
note  on  the  meritu,  but  chiefly  rested  on  an  objection 
in  point  of  form  and  competency,  vis. — ^that  the  Liord 
Ordinary  had  decided  against  him  in  a  process  in 
which  the  original  conclusion  was  against  Cochrane 
only,  and  in  which  he  had  sisted  himself  as  defender 
merely,  in  consequence  of  the  Sheri£P  having  ordered 
hina  to  be  called :  That  of  the  other  two  conjoined 
actions,  the  one  had  been  finally  dismissed,  and  the 
other  had  no  personal  conclusion  at  all ;  and  that  the 
conjunction  of  the  three  actions  did  not  mix  up  their 
conclusions.  I'he  respondents  answered — That  this 
objection  was  not  stated  in  the  pleas;  and  that  the  re- 
claimer, in  sisting  himself,  in  order  to  "  get  the  matter 
settled,"  implied  his  contemplation  of  a  finding  to  a 
greater  or  less  extent  against  him. 

Lord  Glenlee  thought  that  Boyd  had  just  waived  the  necessity 
for  execution  of  the  summons  against  him,  and  consented  to 
stand  upon  the  same  footing  as  if  it  had  been  executed.  It  was 
quite  competent  to  decide  against  him  in  such  circumstances. 
He  professed  his  willingness  to  account — so  the  Sheriff  had  in- 
quired,  and  given  the  result.  The  narrative  of  the  advocation 
did  no  doubt  notice  the  want  of  formality  pleaded,  but  the  true 
ground  of  advocation  alleged,  was  injustice  on  the  merits.  And 
the  objection  in  point  of  form  did  not  appear,  either  in  the  In- 
ferior Court,  or  in  the  additional  pleas  before  the  Supreme 
Court. 
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The  Lofd  Jnsiiee'CUrk  thought  that  if  Lord  Fullerton,  in- 
stead of  decerning  against  Boyd,  bad  just  held  him  responsible, 
thelnteriocutor  would  have  been  impregnable.  This  was  a  pro- 
ceeding under  the  new  Judicature  Act  It* no  such  plea  stood  on 
record,  tbe  matter  was  at  an  end.  I'be  accountant's  report  was 
a  mcrat  excellent  one.  The  settlement  in  1815  went  far  to  cut 
out  tbe  claim  for  jC7»  2s.  But  there  was  no  reclaiming  note  on 
that  point. 

Lord  Afeadoufbank  thought  the  Court  could  not  go  beyond  the 
prayer  of  the  petition  in  the  Inferior  Court.  The  party  called 
tbe  action  an  irregular  one.  But  he  had  never  asked  its  dis- 
missal on  that  groimd.  He  should  have  objected  to  the  com- 
petency at  the  outsety  and  the  Sheriff  would  have  either  reserved 
or  decided  tbe  point.  But  he  could  not  now  set  up  such  a 
scandalous  plea.  His  case  was  just  like  that  of  an  assignee* 
He  bad  just  taken  Cochrane*B  place. 

Lard  Cringteiie  would  have  been  perfectly  satisfied  had  the 
Lord  Ordinanr  just  found  a  sum  due.  The  only  thing  to  be 
complained  of  was  the  introduction  of  a  decerniture.  In  the 
whole  circumstances,  however,  he  agreed  with  the  Lord  Ordi- 
Daiy. 

The  Court  refused  to  sustain  the  objection  of  com- 
petency, and  adhered  on  the  meribiy  with  additional 
expenses. 

Authority  for  Defenders.— Wedderburo,  4th  January  1740; 
Kilk.M.  11,086. 

Second  Division—Lord  Ordinary,  Fullerton.-— i#cl.  Cuning- 
hame,  Maitland — AU,  Dean  of  Faculty  (Hope,)  Skene.-* 
WUliam  Douglas,  W.  S.,  and  Campbell  and  Mack,  W.  S., 
Ageots.— Mr  Thomson,  Clerk. 

21  J/  Januartf  1832. 

No.  158w — JoHK  M*Lean,  Petitionary  r.  John  Litmbden 
SiiiBREFS,  Wilson's  Tritstee,  Iie$pondent, 

Pririleged  Debt^  Servant's  W«ges*-^  perttm  kamng  been  en^ 
gaged  princi/taUjf  as  a  gardener,  but  kamng  aieo  occntionaU^  been 
emjdoyed  in  attewling  to  the  cvltivation  of  one  or  /ii*o  acres  of 
land  belonging  to  hit  matter;  and  having,  by  hit  agreement,  been 
entitled  to  board  wage* — Held,  that  on  the  bankruptcy  of  hit 
matter,  ike  current  waget  and  board  waget  were  a  preferable 
debt. 

The  petitioner  was  engaged  by  Mr  Wilson  as  a 
gardener,  from  Martinmas  1829  to  Martinmas  1830, 
to  take  charge  of  the  garden  and  adjoining  gronnds 
at  Glasgowego,  which  was  his  chief  employment,  but 
it  was  also  part  of  his  engagement  ttiat  he  should 
take  his  part  in  the  ordinary  farm  work  of  about  ^ve 
acres,  which  were  in  Mr  Wilson's  occupation.  The 
M*ages  were  £25  yearly,  and  six  shillings  weekly  of 
board  wages;  and  at  iVIartinmas  1830,  there  was  due 
a  balance  of  £29,  8s.  Mr  Wilson's  estates  were  se* 
questrated  on  12th  October  1830,  and  the  respondent 
was  thereafter  elected  trustee.  He  paid  to  the  peti- 
tioner £11,  14.8.  in  the  meantime,  but,  upon  con- 
sidering a  claim  lodged  for  the  petitioner,  demanding 
foil  payment  as  a  preferable  creditor,  the  trustee  re- 
jected the  claim  of  preference,  and  ranked  him  only 
as  an  ordinary  creditor.  The  present  petition  and 
complaint  was  thereupon  presented ;  and  the  Lord 
Ordinary  on  the  bills  pronounced  this  interlocutor, 
29th  December  1831 : 

'*  The  Lord  Ordinary  officiating  on  the  bills,  having  con- 
sidered this  petition,  with  the  answers  thereto,  in  respect  that 
the  situation  of  gardener  is,  by  the  old  and  accustomed  practice 
of  Scotland,  considered  to  be  a  domestic  servant,  and  as  such 
acknowledged  by  the  public  law  relative  to  the  imposition  of 
taies ;  and  as  the  present  application  involves  a  general  ques- 
tion (tbe  facts  not  being  di«iputed,  but  candidly  acknowl^ged 


and  stated),  appoints  the  parties  to  lodge  mutual  cases  in  writing 
within  ten  days  from  this  date ;  said  cases  to  be  revised,  printed, 
and  boxed  by  the  third  Sederunt  day  In  January  next.** 

Cases  were  accordingly  lodged,  in  which  it  was 
pleaded  by  the  petitioner — That  the  preference  for 
current  wages,  both  in  regard  to  domestic  and  farm 
servants,  has  been  as  completely  established  as  that 
of  funeral  expenses  or  of  medical  attendance  during 
the  last  illness.  Whether  as  a  farm  or  domestic  ser- 
vant, the  petitioner  is  therefore  clearly  entitled  to  be 
preferred.  His  proper  business  was  truly  of  a  do- 
mestic nature  ;  but  he  also,  from  the  part  he  took  in 
the  work  of  the  farm,  was  entitled,  were  it  necessary, 
to  be  held  as  a  farm  servant.  The  mere  circumstance 
of  not  residing  in  the  house  of  his  master,  does  not 
affect  the  nature  or  character  of  the  service.  That  is 
fixed  solely  by  the  nature  of  the  servant's  employ- 
ment, which,  if  truly  of  a  domestic  nature,  constitutes 
him  a  domestic  servant,  irrespective  altogether  of  his 
tesidence  being  either  in  the  family  or  out  of  the  fa- 
mily of  his  master.  The  schedule  annexed  to  statute 
52  Geo.  111.  c  93,  bears  merely  the  duty  for  every 
male  servant,  and  does  not  fix  what  constitutes  a  do- 
mestic servant. 

For  the  respondent  it  was  pleaded-^There  are  only 
two  classes  of  servants  whose  vrages  are  held  to  be' 
privileged  debts,  vis.  farm  servants  (including  reapers 
and  agricoltnral  labourers  engaged  by  the  day  or 
week,  J  and  domestic  servants,  in  the  strictest  sense 
of  the  word,  t.  e,  servants  hired  for  strictly  domestic 
purposes.  To  these  two  classes,  the  privilege  has 
Deen  rigorously  confined.  The  petitioner  is  in  no 
sense  a  farm  servant.  His  master  had,  in  fact,  no 
farm,  but  only  a  field  of  about  5^  acres,  the  greater 
part  of  which  was  used  in  pasture.  In  regard  to  the 
remaining  portion,  which  was  cultivated  for  raising 
potatoes  or  wheat,  the  petitioner  ffave  his  assistance, 
no  doubt ;  but  his  sole,  at  least  his  chief  occupation, 
was  that  of  a  gardener,  and  he  obtained,  when  he  re- 
quired it,  the  assistance  of  under  gardeners  in  this- 
department.  His  having  driven  a  cart  at  one  time 
with  meal,  and  at  another  with  shrubs,  to  Aberdeen, 
can  never  alter  his  character  to  that  of  tkjhrm  servant. 
On  the  other  hand,  a  gardener  is  not  a  domestic  ser- 
vant. Whatever  may  have  been  the  character  of  those 
servants  employed  in  gardens  in  former  times,  when 
gardening,  as  it  at  present  exists,  was  nnknown,  yet, 
in  the  present  day,  the  occupation  of  a  gardener  is  a 
well  known  and  distinct  occupation  :  He  does  not,  in. 
genera],  live  in  the  house  of  his  master :  He  does  n<> 
work  of  a  proper  domestic  character,  but  lives  in  a 
house  of  his  own,  as  in  the  present  case ;  and  is  no 
more  a  domestic  than  the  forrester  or  gamekeeper.  A 
domestic  servant  implies,  that  he  is  one  who  does 
household  work,  in  the  strict  sense  of  the  word  ;  and^ 
who  lives  inter  mcenia. 

Lord  Pretident  thought  that  board  wages  being  stipulated,  it 
might  be  considered  tbe  same  as  if  tbe  petitioner  had  lived 
in  the  family. 

Lord  Gilliet  thought  the  petitioner  had  acted  in  a  mixed  capa- 
city— as  farm  servMUt  as  well  as  gardener. 

lAfrd  Craigie  was  of  opinion,  that  privileges  of  this  kind  should 
not  be  extended.  A  domestic  servant  is  a  house  servant,  wba 
lives  and  performs  his  work  in  the  house.  On  looking  to  the 
case  of  Crawford,  it  seems  doubtful  if  tbe  practice  has  not  gone 


fK46 


THti  SCOTTfSH  JURrST- 


[Jan. 


^ 


too  fkTf  in  support  of  such  preference.  He  did  not  ^bink  that 
the  specialties  were  sufficient  here,  to  bring  the  case  under  the 
rule  sustaining  such  preference. 

Lord  Batgrat/,  on  the  general  point,  agreed  with  Lord  Craigie. 
He  had  reported  the  case  to  the  Court,  because  he  kneiv  that  it 
was  very  common,  in  some  parts  of  the  country,  for  a  person  to 
be  employed  as  a  gardener,  and  also  to  do  a  number  of  other 
things.  There  is  nothing  more  common  than  for  a  person  who 
keeps  a  gig,  to  emplu^  the  servant  who  takes  care  of  his  gjarden, 
in  attending  also  to  his  horse.  And  in  the  case  of  a  minister 
who  has  his  man^>why,  he  does  all  sorts  of  work.  In  the  present 
case,  he  thought  the  preference  should  be  sustained.  But  he 
thought  the  trustee  had  acted  very  properly,  in  bringing  the  ques- 
tion before  the  Court. 

The  Court  found,  in  tbe  particular  circumstances 
of  the  case,  the  petitioner  entitled  to  the  preference, 
and  therefore  altered  the  judgment  of  the  trustee,  and 
found  the  petitioner  entitled  to  expenses. 

Petitioner's  Authorities.— M'GIashan,  29th  June  1819, 
Lockhart;  Mor.  11,853.  Marshall,  12th  February  1828. 
Ridley,  3d  F4?bruary  1789.  White,  Slst  January  1781 ;  Bell, 
IJ.  167.     Stat  52, Geo.  HI.  c.  9a 

Respondent's  Authorities. — Melville,  22d  January  1779. 
Act  cf  Sederunt,  29th  January  1779.  Lockhart,  14th  Novem- 
ber  1804.     Crawford,  25th  November  1660;  Bankt.  I.  11,  54. 

First  Division.— Lord  Ordinary,  Balgray — Act,  Stoddart.— 
uf/^  Df&unpy. — James  Watson»  W.S.,  and  James  Hqss,  S»S.  C, 
Agents.— >Sir  R.  Dundas,  Clerk. 


2Ut  Januarij  1832. 

|*7o.  159. — ALEXAVDEa  Craig,  Advocator,  v,  Hill&  Sikclaik, 

HexpondenU, 

Proof — Conversation. 

This  was  the  sequel  of  the  case  reported  antea^  Vol. 
IL  No.  927,  p.  419,  and  involved  no  point  of  law. 
The  witnesses  formerly  objected  to,  having  been  ex- 
limined  after  |he  case  went  back  to  the  Inferior  Court : 
one  of  them  deponed,  that,  sometime  after  tbe  bar- 
gain was  alleged  to  have  been  entered  into,  he  had  a 
conversation  with  one  of  the  respondents,  who  at  that 
time  stated,  that  the  bargain  was  quite  an  understood 
Hud  settled  bargain,  although  the  renpondent  said  that 
the  name  of  the  advocator  had  not  been  mentioned  to 
))im  at  the  time. 

The  Inferior  Court  adhered  to  their  former  judg- 
ment, decerning  against  the  advocator;  but  in  an 
advocation,  the  Lord  Ordinary  and  Court  altered  that 
judgment,  and  assoilzied  the  advocator,  with  expenses, 
QOth  in  the  Inferior  Court  and  in  this  Court. 

First  Division. — Lord  Ordinary,  Corehouse — Act,  Skene, 
HusselL— W/<.  Dean  of  Faculty  (Hope),  J.  W.  Dickson.— 
Robertson  and  Bennett,  W.S.,  and  Charles  Fisher,  S.S.C., 
Agents.-.-Sir  R.  Dundas,  Clerk. 

2Ut  January  1832. 

No.  16(X-^AL£XANDEa  TuRNBULL,  Pursuer,  v»  John  Forsyth, 

Dander. 

Process — Record — Production  of  Books — Opinion  expressed  as 
to  the  competency  of  producing  excerpts  from  books  in  a  parttf*s 
power,  after  the  record  ktu  beeu  closed, 

Turnbull,  as  cashier  for  the  Edinburgh  and  Leith 
GIas«i  Company,  brou£;ht  an  action  against  Forsyth. 
On  the  closed  record, 

"The  Lord  Ordinary  (26th  November  1831,)  having  heard 
parties'  procurators,  appoints  the  minutu-book  of  the  Edinburgh 
and  Leith  Glass  Company  to  be  produced  in  process,  for  tbe 
ptirpese  of  taking  excerpts  therefrom,  of  all  minutes  reUting  tq 


the  calls  made  by  the  Directors,  as  stated  in  the  condescen> 
deoce ;  and  gnuits  warrants  to,  and  authorises  the  Clerk  uf  pro^ 
cess,  or  his  assistant,  to  take  such  excerpts  accordingly,  and  to 
report  the  same  to  the  Lord  Ordinary  qvam  primum," 

'*  2d  December  183].— The  iMtd.  Ordinary  allows  the  report 
by  the  (^lerk  of  process  to  be  seen,  and  parties  to  be  further 
beard  at  the  end  of  the  motion-roll  on  Thursday  next." 

Forsyth  reclaimed.     At  advising,  he  pleaded^ — that 

as  the  book  had  been  produced  by  the  opposite  party, 

after  the  closing  of  the  record,  he  ought  to  be  allowe4 

to  obviate  the  effect  of  its  production  in  the  record,  or 

else  the  book  should  be  withdrawn. 

Lord  Meadowbank  thought,  that  where  a  book  was  in  the  ru$> 
tody  of  a  party,  and  had  not  been  produced  before  closing  the 
record,  no  Jury  Court  would  allow  it  to  be  produced.  He  had 
often  been  applied  to  in  the  Outer- House,  for  authority  to  the 
clerk  to  take  excerpts  from  books  in  the  possession  of  parties, 
in  order  to  the  production  of  these  excerpts,  before  dosing  the 
record. 

The  Court,  of  consent,  remitted  to  the  Lord  Or-? 
dinary  to  recal  his  interlocutor,  and  open  up  the  re- 
cord. 

Second  Division. — Lord  Ordinary,  Fullerton. — Act,  Cuning* 
hame,  TVf.  Napier.— ^/if.  More. — William  Alexander,  W.S.,anc| 
John  W.  M'kenzie,  W.S.,  Agents Mr  Holland,  Clerk. 

\ 

2lsi  January  1832. 

No.  161.~N£iL  M'MiLLAN,  Appellant,  p.  Allan  Campbell^ 

Respondent, 

Circuit  Court-p- Appeal — Service — Held,  that  an  intimation  by 
a  procurator  in  Court,  that  his  client  intended  to  appeal  to  ike 
Circuit  Court — coupled  with  an  admitted  service  of  the  respon* 
dent's  procurator,  with  the  reasons  of  appeal — within  ten  days 
after  the  Judgment  in  the  Inferior  Court,  did  not  prevent  the 
dismissal  of  the  appeal,  as  not  duly  served, 

Neil  M'Millan,  finding  himself  aggrieved  by  cer^r 
tain  interlocutors  of  tbe  Sheriff  of  Renfrewshire,  de« 
termined  to  appeal  to  the  ensuing  Circuit.  Accord- 
ingly, on  the  24th  of  April  1829,  immediately  on 
pronouucing  final  judgn^ent  in  the  Inferior  Court,  the 
appellant's  procurator  did  intimate,  in  open  Court,  aa 
appeal  to  the  next  Circuit  Court  of  Justiciary  in  com- 
mon form.  Besides  this  public  intimation,  the  appel- 
ant*8  procurator  served  the  respondent's  procurator- 
with  a  copy  of  the  reasons  of  appeal  within  ten  days 
after  the  appeal  was  taken,  anfl,  upon  the  back  of  tue 
copy  in  process,  be  made  the  following  memoran- 
dum : — 

<<  I  David  Glassford,  procurator  for  the  appellant,  did,  this 
dsy,  serye  an  e3(act  double  of  the  within  on  Mr  Archib«14 
M'Kinnon,  writer,  Greenock,  procqrator  for  the  defender,  per* 
sonally  apprehended.  (Signed)  Pa  v.  GLASSFOon. 

«<  Ga£ENOCK,  m  May  1829.'* 

When  the  appeal  came  to  be  discussed  before  Lord 
Moncreiff,  in  ine  Justiciary  Court  at  Glasgow,  the 
respondent  pleaded,  I'hat  there  was  no  officer's  exe- 
cution, or  other  probative  writ  in  proof  of  intimations 
and  consequently,  that  the  appeal  must  fall.  Another 
question  or  the  same  kind  occurred  at  the  same  Cir- 
cuit, in  a  criminal  case.  Both  cases  were  certified — 
thq  former  to  the  Court  of  Session — the  latter  to  the 
Court  of  Justiciary.    In  the  latter, 

«<  24lA  March  1830,  the  Lord  Justice-Clerk,  and  Lords 
Commissioners  of  Justiciary,  having  considered  the  foresoing 
remit,  and  beard  parties*  procurators ;  In  respect  that  the  ap. 
peal  in  this  case  was  taken  in  opep  Court,  repel  the  objection 
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to  the  regfularity  of  the  service  of  the  appefti,  &nd  appoint  the 
parties  to  be  heard  npon  the  merits,  before  the  ensuing  Circuit 
Court:  Find  the  respondent  liable  to  the  appellant  in  the  ex- 
penses incurred  in  this  Coirrt,  and  also  at  the  lust  Circuit  Court. 
Allow  accounts  thereof  to  be  given  in,  and  remit  to  the  depute 
derk  of  Court  to  tax  the  sunie,  and  report." 

In  the  former, 

*'  QBth  Septetuher  1829 — Having  heard  parties*  procuratora 
on  the  regularity  of  the  service  ^  this  appeal,  In  resjieot  it  ap> 
pears  very  doubtful  whether  a  mere  certificate  by  the  agent  of 
the  appellant  can  be  received  as  sufficient  evidenoe  that  the  copy 
of  the  appeal  was  regularly  sensed  on  the  opposite  agent,  and 
that  it  is  stated  to  have  b^n  previously  decided  at  the  Glasgow 
Circuit  by  Lord  Pitmilly  in  the  ease  of  Taylor,  and  several 
other  cases,  that  this  is  not  suiiicient ;  and  in  reapect  that  it  ia 
(arther  stated  that  there  is  a  variety  of  praotice  in  this  matter, 
and  as  it  is  of  importance  that  this  matter  of  form  should  be 
definitively  settled,  certifies  this  ease  ta  the  Second  Diviaion  of 
the  Court  of  Session,  and  appoints  paitiea  Co  state  the  queatiop 
in  rootual  minutes,  to  be  seen  and  interchanged." 

On  advisring  the  minutes  given  in,  tbe  Second  Di- 
vision, 29tb  January  1831,  appointed  the  printed  pa- 
pers to  be  boxed  for  the  other  Jadges.  Their  opi- 
oloHB  were  given  as  follows :— - 

"  This  case  relates  to  an  appeal  attempted  to  be  taken  from  a 
judgment  of  the  Sheriff  of  K^ nfrew  to  the  Circuit  Court  at 
Gk«gow.  The  Act  20  Geo.  II.  c.  43,  allows  such  appeals  to 
be  taken — ]tt,  In  open  Court,  at  the  time  of  pronouncing  de- 
creet by  the  Inferior  Judge ;  or,  2<//y  Within  ten  days  thereafter, 
by  lodging  an  appeal  in  the  hands  of  the  Clerk  of  Court,  '  and 
sening  tbe  adverse  party  with  a  duplicate  thereof,  personally,  or 
at  his  dwelling  place,  or  his  procurator,  or  agent  in  the  cause, 
and  serving,  in  like  manner,  the  inferior  Judge  himself,  &c.  &c., 
and  such  service  shall  be  sufficient  summons  to  oblige  the  re- 
spondeat to  attend  and  answer,*  &&  &c.  It  does  not  appear  that 
B  copy,  or  duplicate  of  the  appeal  lodged  with  the  clerk,  was 
served  on  the  respondent  by  any  officer  of  the  law,  as  no  execu- 
tion by  any  such  officer  is  produced.  Further,  it  appears  that 
what  was  substituted  for  such  service^  was  merely  a  certificate 
by  the  procurator  for  the  appellant,  that  he  hud  served  an  exact 
double  on  the  procurator  for  the  respondent,  personally  appre- 
hended, which  certificate  is  signed  by  the  procurator  for  the  ap- 
pellant, but  without  any  witneMCS  tp  such  service.  We  are 
clearly  of  opinion,  t^at  this  is  not  in  compliance  with  the  sta- 
tute:— 1 1<,  When  an  Act  of  Parliament,  in  regard  to  any  legal 
proceedings,  requires  the  service  of  any  process  or  legal  notice 
on  a  party,  we  are  clear  that  tbe  Act  must  be  held  to  require 
the  aetut  legiiimus,  known  in  law  by  the  term  service,  particu- 
larly when  we  consider  the  consequences  which  may  follow  upon 
the  appeal,  not  only  to  the  parties,  but  to  the  interior  Judge ; 
and  of  course,  that  the  process  or  notice  shall  be  solemnly  iuti- 
mated  to  the  party  b)^  an  officer  of  the  law,  of  which  the  regular 
evidence  is  an  execution  of  seryice  by  the  messenger,  or  other 
officer,  before,  at  least,  two  witnesses  to  the  act  of  service.  2rf, 
£veQ  if  we  could  hold  that  notification  or  service,  by  the  private 
agent  of  one  party,  could  be  held  to  be  sufficient,  yet,  in  this 
esse,  as  such  certificate  or  service  does  not  bear  that  it  was  made 
before  witnessee.  we  cannot  hold  thatit  is  sufficient;  for,  it  would 
be  absurd  to  give  greater  weight  to  the  certificate  of  an  interest, 
fd  and  partial  individual  (as  the  agent  of  a  party  must  be),  than 
to  tbe  execution  of  a  regular  and  impartial  cfficer  of  the  law, 
whose  execution  of  service  would  be  null  without  witnesses. 
Therefore,  we  are  clearly  of  opinion,  that  the  appeal  in  this  case 
WIS  not  served  in  terms  of  tbe  statute.  But  we  doubt  if  it  be 
necessary  to  determine  this  point,  in  respect  that  it  is  now  stated, 
that  a  bond  of  caution  to  abide  by  the  judgment  of  the  Circuit 
Court,  and  for  payment  of  the  costs,  if  any  shall  by  that  Court 
be  awarded,  w*as  not  lodged  in  due  time,  in  terms  of  the  d6th 
s«!iionof20th  Geo.  II.,  c.  43,  which  pmvides,  '  Tbut  where 
such  appeal  aball  be  brought,  such  complainer,  at  tbe  aamt  tine 
he  enters  his  appeal,  aa  aforesaid,  ahaU  lodge  in  tbe  hands  of  the 
Clerk  of  Court  from  which  the  appeal  is  taken,  a  bond,  with 
tuffieieot  cautioner)  for  smwering  and  abiding  by  tbe  judgment 


of  the  Circuit  Court,  and  for  paying  the  coats,  if  any  ehall  be  by 
that  Court  awarded ;  and  the  Clerk  of  Court  ahull  be  answer- 
able for  the  sufficiency  of  such  cautioner.*  The  condition  under 
which  the  appeal  is  allowed  by  the  above  clause,  is,  that  tbe 
party  at  the  time  he  lodges  his  appeal,  must  lodge  his  bond  of 
caution,  which*  in  this  case  was  not  done.  (Signed)  C.  Hops. 
Ro.  Ca4iQi£«  David  RoBEaTSON  Williamson  Ewa&t.  An. 
Gillies." 

**  I  concur  in  this  opinion,  except  that  I  do  not  think  that  the 
appeal  was  effectually  taken  i'n  open  Court,  because  it  appears  to 
me  that  the  terms  of  the  statute  necessarily  import,  that,  in  order 
to  do  80,  some  writing  must  be  *  lodged*  with  the  Clerk  of 
Court,  and  that  a  mere  note  by  the  clerk,  in  the  minute  or  diet 
book,  is  not  what  the  Act  contemplated. 

(Signed)    •*  Jabies  W.  Moncbbiff." 

'*  One  object  of  the  Legislature  in  enacting  the  Jurisdiction 
Act,  was  to  introduce  a  simpler  form  of  obtaining  a  review  of 
the  sentences  of  Inferior  Courts  in  criminal  cau><«es,  and  in  civil 
causes  within  the  value  of  j£I2,  than  the  ordinary  forms  by  ad- 
vocation and  suspension.     Instead  of  a  petition,  termed  a  bill, 
presented  to  the  Bill-Chamber,  which  may  be  refused,  but  which, 
if  passed,  allows  the  appeal,  and  is  a  vvarrant  for  letters  of  advo- 
aition  or  suspension,  issuing  under  the  King*s  Signet,  which 
'  authorise  messengers-at-law  to  summon  the  respondent  to  appear 
in  Court,  the  party  is  at  once  authorised  to  appeal ;  and  this  ap- 
peal, he  may  take  and  enter  in  open  Court,  at  the  time  the  Judge 
gronounces  decree,  or  within  10  days,  by  lodging  the  same  in  the 
ands  of  the  clerk  of  Court,  and  serving  the  adverse  party  or  his 
procurator  witb  a  duplicate  of  it,  and  such  service,  it  is  declared, 
shall  be  sufficient  summons  to  oblige  the  respondent  to  attend' 
and  answer.     The  facilities  thus  afforded  for  such  appeals  were, 
that  the  party  had  full  power  to  appeal,  without  obtaining  any 
warrant  from  the  Judge  officiating  in  the  Bill- Chamber,  or  the' 
intervention  of  the  royal  authority  to  bring  the  respondent  into 
Court  by  the  execution  of  letters  under  the  Signet,  which  re- 
quires the  intervention  of  an  officer  of  the  law.     The  form 
seems  obviously  adopted  from  the  mode  of  appeals  to  the  House 
of  Lords,  where  the  petition  of  appeal  does  not  require  to  be 
served  on  the  respondent  b^  a  messenger,  or  other  pfficer  of  the' 
law ;  and  to  require  this  m  an  appeal  to  the  Circuit  Court, 
would  be  again  resorting  to  some  of  the  troublesome  and  expen-' 
sive  machinery,  which  it  was  intended  to  abolish.     Besides,  a 
messenger  or   Sheriff-officer  roust  hold  some  warrant  in  the 
King*s  name,  or  the  Sheriff*$,  for  serving  a  notice  calling  upon 
any  person  to  appear  in  Court.     Of  his  own  authority,  no  mes- 
senger can  do  this,  and  the  Jurisdiction  Act  does  not  authorise 
him ;  on  the  contrary,  it  says,   that,  taking  appeal  in  open 
Court,  or  lodging  the  appeal  with  the  Clerk  within  10  days, 
and  serving  a  duplicate  on  the  party  or  his  procurator,  shall 
be  sufficient  summons.     And  it  appears,  that  the  very  circum- 
stance that  service  on  the  procurator  is  sufficient,  shews  that  the 
intervention  of  a  messenger  or  other  officer  is  not  required.     The' 
authority  of  the  messenger  might  be  necesfiary  to  summon  a 
party  to  appear  in  Court ;  but  if  notice  of  tbe  appeal  to  bis  agent 
be  sufficient,  it  is  clear  that  tbe  parties  are  still  held  to  be  in 
Court ;  that  the  appeal  removes  them  into  the  Court  of  Appeal,  - 
and  that  all  that  is  necessary  is  entering  the  appeal,  and  giving 
due  notice  of  it  to  tbe  adversary,  which  may  be  given  any  how,  if 
tbe  appeal  be  not  in  open  CourC*-it  not  being  said  that  it  roust 
be  done  by  a  neaaengcr,  and  it  being  coatnry  to  the  evident 
intention  of  the  statute  to  require  such  a  formality.     If  it  had 
been  intended  that  a  messenger  or  other  officer  should  summon 
the  reapendcnt  to  appear,  instead  of  saying  that  the  appeal  shall  • 
be  sufficient  summons,  we  think  the  Act  would  have  provided, 
tiiat  entering  appeal  ahoald  be  sufficient  warrant  to  authorise  a 
mcesenger  to  fittouaoo,  or  to  authorise  the  Inferior  Court  to 
grant  wamuit  to  ita  officers  to  serve  it  on  the  party.     But  no 
application  ia  ever  made  to  the  Inferior  Judge,  on  entering  or 
lodging  the  appeal,  to  grant  wnrniut  to  an  officer  to  serve  the 
apiwal  on  tbe  oppoaite  party,  and  to  ordain  him  to  attend  and 
anewer.     To  ordain  a  party  to  appear  before  a  Court,  whether 
of  appeal  or  original,  belongs  to  the  jurisdiction  of  that  Court ; 
but  tbe  Act  has  also  dispensed  with  tlus,  as  the  appeal  is  of 
its^f  declared  to  be  sufficient  summons  for  this  purpose.     The 
pmctiee,  though  not  uttfonn,  and  where  it  would  he  so  natoml 
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to  adopt  the  mode  of  service  by  a  messenger,  or  other  olBcer,  as 
in  the  case  of  first  calling  a  party  into  Court*  confirms  this  view 
of  the  law ;  and  we  see  no  rislc  in  dispensing  with  a  regular  cita- 
tion by  a  messenger.  The  party  who  had  been  successful, 
whether  he  has  occasion  or  not  to  extract  his  decree,  can  alwa3rs 
easily  learn  if  an  appeal  has  been  taken  in  open  Court,  or  lodged 
with  the  Clerk  within  the  ten  days ;  besides,  if  service  of  the 
appeal  upon  himself  or  his  agent,  be  disputed,  it  must  be  es- 
tablished, like  sny  other  foct,  by  the  testimony  of  two  witnesses ; 
but  we  think  that  service  by  a  messenger,  and  a  return  upon  the 
execution  by  him,  is  not  requisite,  as  a  solemnity  like  the  execu- 
tion of  a  summons,  which  is  expressly  introduced,  and  regulated 
by  Statute.  It  appears,  therefore,  that  where  the  appeal  is  not 
made  in  open  Court,  it  is  sufficient  that  it  is  not  disputed  that 
the  appeal  was  intimated  (as  is  the  case  here),  or  that  an  acknow- 
ledgement is  produced  from  the  party,  or  his  procurator,  that  it 
has  been  served  upon  them,  by  sending  them  a  copy  of  it ;  or  if 
this  has  been  declined,  the  party,  or  any  one  for  him,  may  deliver 
it  before  two  witnesses,  who  must  be  ready  to  prove  this  in 
Court ;  and,  by  way  of  assisting  their  memory,  it  would  be  proper 
that  there  should  be  a  certificate  upon  the  process  copy,  of  the 
fact  of  delivery,  subscribed  by  the  two  witnesses,  as  well  as  by 
the  party  serving  it.  Entertaining  thi«  opinion,  it  is  perhaps 
unnecessary  to  notice  the  certificate  by  the  Depute  Sheriff-deik,  . 
that  at  pronouncing  iudgroent  in  this  case,  an  appeal  was  taken 
in  open  Court,  and  that  a  marking  to  that  efifect  is  entered  in  the 
minute-book  of  Court  We  entertain  very  great  doubt  whether 
we  can  admit  this  certificate,  to  prove  further  than  that  such  a 
markinff  appears  in  the  minute-book.  It  seems  to  us,  that  the 
only  evidence  which  can  be  admitted  of  an  appeal  in  open  Court, 
is  an  entry  to  that  effect  in  the  minutes  of  Court,  which  contain 
the  procedure  in  each  cause,  and  that  a  mere  entry  in  the  diet 
book  of  Court  will  not  supply  the  want  of  this  or  a  written 
minute  of  appeaL  All  proceedings  in  such  Courts  are  in  writing, 
and  we  doubt  if  the  Jurisdiction  Act  meant  to  introduce  a  viva 
voce  announcement  of  the  intention  to  appeal,  as  equivalent  to 
the  act  of  appealing  without  a  written  minute  to  that  effect. 
Where  an  appeal  is  duly  taken  in  open  Court,  all  persons  inter- 
ested in  the  appeal  being  present  in  Court,  the  adverse  party 
and  the  Judge  require  no  other  notice  or  service  of  tiie  appeal 
on  them,  and  it  is  only  if  the  appeal  is  entered  at  a  subsequent 
period,  and  out  of  the  presence  of  the  parties,  that  intimation  by 
service  of  the  appeal  is  required  :  What  seems  to  have  been 
done  here,  on  reading  out  the  interlocutor  deciding  the  case,  was 
merely  a  statement  by  the  procurator,  that  he  would  appeal,  and 
we  are  the  more  conhrmed  in  this,  as  it  does  not  appear  that  a 
bond  of  caution  was  then  lodged,  or  in  the  course  of  that  day,  as 
it  ought  to  have  been,  if  this  was  intended  as  the  entering  of  the 
appeal  in  open  Court  authorised  by  the  Statute,  for  caution 
was  not  lodged  till  the  tenth  day  after  the  interlocutor  was  pro- 
nounced. (Signed)  J.  H.  Mackenzie.  J.  H.  Forbes. 
Alex.  Irving.** 

*'  I  concur  in  this  opinion,  onlvt  I  am  inclined  to  think,  that 
written  evidence  of  service,  by  the  certificates  of  two  witnesses, 
is  necessary,  and  that  the  mere  acknowledgment  of  the  party,  or 
hia  procuiRtor,  that  a  copy  was  received,  is  not  enough. 

(Signed)    "  Geo.  Cranstoun.** 

**  I  do  not  think  that  the  appeal  in  this  case  can  be  held  to  have 
been  entered  in  open  Court  Independently  of  any  inference 
from  the  practice  in  other  cases  of  appeal,  the  terms  of  the 
statute  seem  to  be  conclusive  on  this  pomt  It  provides,  that 
*  such  appeal  it  shall  be  lawful  for  the  party  conceiving  him- 
self aggrieved,  to  take  and  enter  in  open  Court,  at  the  time  of 
pronouncing  such  decree,  &c.,  or  at  any  time  thereafter,  within 
ten  days,  by  lodging  the  same  in  the  hands  of  the  Clerk  of 
Court,  and  serving  the  adverse  party  with  a  duplicate  thereof 
personally,  or  at  his  dwelling  house,  or  his  procurator  or  agent* 
It  further  directs  the  *  serving  in  like  manner  the  inferior  Judge 
himself,  in  case  the  appeal  shall  contain  any  conclusions  against 
him  by  way  of  censure  or  reparation,  for  damages  for  alleged 
wilful  injustice,  oppression,  or  other  malversation.*  These  ex- 
pressions necessarily  imply  that  '  the  appeal*  must  consist  of 
some  minute  or  writing,  containing  the  appellant's  demands, 
and  admitting  of  being  lodged  with  the  Clerk  of  Court,  and  of 
being  served  in  duplicRte  on  the  respondent    Although^  there- 


fore, the  appellant  did,  as  appears  from  die  clerk's  ceftifieatOv 
intimate  an  appeal,  i.  e.  intimate  his  intention  to  appeal,  at  the 
time  of  pronouncing  judgment  on  the  84th  of  April,  I  do  not 
think  that  an  appeal  can  be  said  to  have  been  taken  and  entered 
in  the  sense  of  the  statute  until  the  4th  of  May,  when  the  paper 
purporting  to  be  an  appeal  was  lodged  with  tbe  derk.     Ac- 
cordingly, the  paper  so  lodged  removes  all  doubt  upon  this  point 
From  the  quotation  made  in  the  respondent's  minute,  pages  6 
and  7,  of  which  the  accuracy  does  not  seem  to  be  disputed,  that 
paper  did  not  contain  merely  reasons  of  appeal,  but  bears  to  be 
the  appeal  itself,  which  *  appeal  the  appellant  lodges  in  the 
hands  of  the  clerk  of  Court ;  lodging  caution,  and  serving  the 
other  party  with  a  duplicate  hereof,  in  terms  of  law,'  &c.     In- 
deed,  this  circumstance  of  the  lodging  of  caution  is  decisive  of 
the  date  of  the  appeal,  as  the  aCaUite  requires,  sec.  36,  that  the 
appellant  aball  lo(^  caution  *  at  the  same  time  he  enters  his 
appeaL'     The  appellant's  caae,  therefore,  must  stand  on  the 
second  or  altemaUve  mode  of  entering  an  appeal  authorised  by 
the  statute,  which  requires  the  lodging  of  it  with  the  derk  ci 
Court,  and  the  service  of  a  duplicate  on  the  opposite  party,  or 
his  procumtor,  within  ten  davs.     Now,  upon  this  point  I  ahonld 
have  great  difficulty  in  adopting  the  aigument  of  the  re^ondent 
to  the  full  extent,  and  in  holding  that  the  term  service  denotes 
an  Qdus  legitimm  to  be  performed  ezdusivejjr  by  an  officer  of  the 
law,  and  attested  in  due  form  by  an  execution.     No  authority 
is  referred  to  in  support  of  this  proposition,  and  it  rather  ap- 
pears to  me,  from  the  construction  put  on  the  term  in  other 
cases,  that  it  is  not  confined  to  the  act  of  an  officer  of  the  law, 
but  may  include  any  formal  and  sufficiently  attested  intimation 
or  delivery  of  the  document  to  be  served.    But  this  leas  rigour- 
ous  construetiaii  of  the  term  appears  to  be  suffident  on  the  pre- 
sent occasion  to  support  the  case  of  the  respondent     The  ob- 
ject and  effect  of  serving  the  adverse  party  with  a  dupUcate  of 
the  appeal,  is  to  oblige  the  respondent  te  appear  at  the  Circuit 
Conn  under  the  usual  sanction,  that,  if  he  ooea  not,  judgment 
may  be  legitimately  pronounced  against  him.     Accordir^y,  it 
is  enacted,  that '  such  service  shdl  be  suffident  summons  to 
oblige  the  respondent  to  attend  and  answer  at  the  next  Circuit 
Oyurt,*  &c.     And  this  provision  seems  to  apply  not  only  to  the 
case  of  an  appeal,  praying  merely  for  an  alteration  of  the  judg- 
ment, but  to  that  of  its  containing  any  condusion  against  the 
inferior  Judge  himself,  '  by  way  of  censure,  or  reparation  of 
damages  for  alleged  injustice,  oppression,  or  other  malversation.' 
But  procedure  of  this  kind,  and  capable  of  produdng  such  con- 
sequences, seem  necessarily  to  require,  according  to  every  ana- 
logy,  not  only  a  formal  intimation  to  the  party  against  whom  the 
demand  is  directed,  but  intimation  made  in  such  a  way  as  to 
admit  of  bdng  the  subject  of  an  accompanving  attestation,  suf. 
fident,  until  redargued,  to  satisfy  the  Judge  of  the  Court  of 
Appeal  that  such  intimation  has  been  made.     In  the  present 
case,  however,  all  that  appears  is  a  certificate  of  the  agent  for 
the  appellant,  stating,   *  that  on  the  4th  of  May  1829,  be 
served  an  exact  douUe  of  the  appeal  on  the  agent  for  the 
other   party.'      Now,    whatever  latitude   may  be  allowed  in 
construing  the  term  service,  I  cannot  bold  this  to  be  suffident 
Considering  the  object  and  effect  of  the  service  of  the  appeal, 
and  considering  that  the  service,  as  well  as  the  lodging  of  the 
appeal  with  the  clerk,  must  take  place  within  ten  days  after  the 
decree  appealed  from  is  pronounced,  I  should  think  that  an  in- 
timation or  delivery  of  the  duplicate  before  witnesses,  and  con- 
sequendy,  capable  of  being  made  the  subject  of  an  accompanying 
attestation,  proving,  until  challenged,  its  own  date,  was  indis- 
pensible  to  support  the  appeal ;  unless  some  other  and  less 
rigorous  form  of  service  had  been  sanctioned  by  invariable  usage. 
And,  as  I  do  not  understand  this  to  be  the  case,  I  am  indined» 
on  the  grounds  above  stated,  to  sustain  the  respondent's  objec- 
tion to  the  appeal.    (Signed)    John  Fuixerton." 

On  again  adrising  the  cause^  with  the  opinioDS  $o 
delivered, 

The  Lord  Juslice-Cterk  observed,  that  Lord  Moncreiff,  the 
Circuit  Judge,  had  consulted  with  him.  Hia  own  opinion  waa 
clear,  that,  notwithstanding  the  certificate,  no  weal  had  been 
taken  in  open  Court  in  terms  of  the  statute.  There  had  been 
no  lodging  of  a  bond  of  caution.  Althouigh  this  was  not  atrictly 
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inac/m  UgUimvt,  requiring  performance  by  an  officer  «of  tbe 
Ibw,  a  measenger,  macer,  or  Sheriff's  officer,  there  must  be  evi- 
denoe  of  ihe  party  having  had  the  appeal  served  upon  him  be* 
fore  witnesses. 

Lord  CringUtie  observed,  that  the  appeal  had  not  been  taken 
in  open  Court.  But  this  was  no  actus  Hfiitimnn,  requiring  a 
messenger  or  a  notary-public.  Evidence  that  the  appeal  had 
been  taken  before  two  subscribing  witnesses  was  enough. 

Lord  Meadotobank  was  clear,  that  the  appeal  had  not  been 
taken  in  open  Court.  He  was  equally  clear  that  no  particular 
mode  of  service  was  prescribed.  And  where  such  was  the  case, 
and  no  warrant  for  service  had  been  given,  a  service  by  a  mes- 
senger or  macer,  without  a  warrant,  waft  no  better  than  a  service 
by  any  other  man  without  a  warranL  Tbe  service  must  be  made 
in  a  way  which  admitted  of  being  proved,  habili  modo,  to  the 
satisfaction  of  the  appellate  jurisdiction.  So  he  agreed  with 
Lord  Corehouse,  that  service  before  two  witnesses  was  enough. 
But  he  had  yet  to  learn,  that  where  a  fact  could  be  established 
by  the  parole  testimony  of  two  witnesses,  who  did  not  need  to 
be  witnesses  subscribing  to  the  service,  the  same  fact  was  in- 
capable of  being  proved  by  admission  of  party.  In  the  present 
case,  the  admission  of  the  fact  by  the  agent,  went>in  hia  opinion, 
to  exclude  the  denial  at  the  Bar. 

Lord  GUniee  held  execution  by  a  messenger  or  Sheriff-officer 
to  be  unnecessary.  But  he  desiderated  evidence  which  bore 
fiiitb,  e.  g,  a  notorial  instrument.  Incidental  petitions  intimat- 
ed in  the  Court  of  Session,  stood  in  a  different  situation ;  for  the 
certificate  by  the  agent  in  this  Court  bore  faith  in  judgment  in 
this  CourL  But  here  there  was  a  charge  of  the  Court.  There 
wx  nothing  in  the  act  performed,  which,  $un  nmtuntf  bore  fiaitb. 
There  was  a  want  of  that  particular  kind  of  evidence  which  t^e 
W  pointed  out  as  bearing  faith.  It  was  like  intimating  a  Inll 
of  suspension. 

The  Coart  sustained  the  objection  to  the  service  of 
the  appeal,  with  expenses. 

Aurhoritiea  for  Appellant*20  Geo.  11.  c.  4a  see.  34,  24. 
Stair,  IV.  38»  la  Ersk.  II.  5.  55.  Bankt  IV.  6,  7.  Sh.  & 
D.  JusL  Dec.  p.  177.  No.  69  j  p.  89.  No.  79,  1822.  Form 
of  Procedure,  H.  L.  1821,  p.  42.  Beveridge,  Bill-Ch.  F. 
Ph».    A.  S.  I6th  June  1819. 

Second  Division.— Lord  Ordinary,  (Certifier),  Moncreiff. — 

jkt,  M.  VHpter.-^AU.   Dean  of  Faculty  (Hope),  McNeill 

Junes  Stuait,  and  M'Lean  &  Giffeo,  Agents.— Mr  Ferguson, 
Cierk. 


2ith  January  1832. 

No.  162.— LiKUTENANT-CoLONRL  Henry,  Petiti&ner,p»  ROBEBT 
Greio,  Burns'  Trustee,  Bespondeni. 

Bankrupt — Sequestration — Resolution  of  Crediton^Crediiorsat 
the  Uatuiortf  meeting  for  election  of  a  tnutee,  when  there  was  no 
competition  far  the  office,  having  patsed  a  retoiulion  that  ihe  vole 
of  a  pnrticttiar  creditor  shall  not  be  received^  and  thai  the  trustee 
thttU  keep  it  out  of  his  ealculations  in  the  after  stages  of  the  seques^ 
tratian,  and  that  it  shaft  not  be  counted  in  estimating  the  value  and 
number  of  votes  ranked  on  the  estate — Heldf  that  such  resolution 
at  such  a  meeting  was  irregular  and  incompetent. 

The  estates  of  Robert  Barns  were  sequestrated  on 
4t)i  November  1831.  The  petitioner,  Colonel  Henry, 
had  a  variety  of  transactions  with  the  bankrupt  prior 
to  the  sequestration,  and  a  mutual  submission  of  tlie 
claims  on  both  sides  had  been  entered  into,  in  which 
tbe  arbiters  found,  that  Colonel  Henry  was  indebted 
to  Bums  in  £529,  2. 6.  Of  this  decree-arbitral.  Colo- 
nel Henry  brought  a  reduction,  which  is  still  in  depen- 
dence ;  and,  disregarding  the  decree-arbitral,  made  up 
a  claim  against  Bums,  composed  partly  of  items  whicn 
had  been  repelled  by  the  arbiters,  and  partly  of  sums 
alleged  to  be  due,  and  which  were  not  embraced  under 
the  submission.  This  claim  was  lodged  with  the  re- 
spoodent>  Greig^  who  was,  without  opposition,  appoint- 


ed interim-factor ;  and  afterwards,  on  5th  December, 
also,  without  opposition,  elected  trustee  on  the  estate. 
After  his  election  as  trustee  was  concluded,  this  meet- 
ing, at  which  tbe  petitioner  was  not  present,  came 
to,  and  entered  upon  their  minutes,  the  following  re- 
solution regarding  the  claim  lodged  by  Colonel  Henry, 
viz. : — 

"  That  his  vote  shall  not  he  received,  and  to  instruct  the 
trustee  accordingly,  to  keep  it  out  of  bis  states  and  calculations 
in  tbe  after  stages  of  the  sequestration,  in  the  same  manner  as 
if  it  had  never  been  produced,  and  that  it  shall  not  be  counted 
in  estimating  the  value  and  number  of  votes  ranked  upon  the  es- 
tote." 

Application  having  been  made  to  the  trustee  for  a 
copy  of  the  minutes  of  the  above  meeting,  he,  on  12th 
December,  addressed  a  letter  to. Colonel  Henrys 
agent,  intimating,  that  in  order  to  avoid  judicial  pro* 
ceedings,  should  it  be  intended  to  bring  the  matter 
before  the  Court,  he,  the  trustee,  did  not  mean  at 
present  to  carry  the  resolution  into  effect,  unless  so . 
advised,  and  that  he  would  give  timcous  notice  before 
doing  so.  In  another  letter,  the  trustee  stated,  that  he 
would  forthwith  obtain  the  concurrence  of  all  the  cre- 
ditors who  had  voted  for  the  resolution,  to  an  assurance 
in  the  terms  of  his  former  letter. 

Colonel  Henry,  in  these  circumstances,  presented  the 

f^resent  petition  and  complaint  against  the  above  reso- 
ution,  and  pleaded — I.  It  was  incompetent,  at  a  statu- 
tory meeting  for  election  of  a  trustee  upon  a  seques- 
trated estate  for  creditors,  to  enter  into  any  such  reso-  * 
lution :  Such  a  meeting  was  neither  the  time  nor  the 
place  at  which  any  judgment  could  competently  be  pass- 
ed upon  the  claims  of  the  creditors.  At  such  a  meeting, 
all  tne  claims  must  be  at  least  received ;  and  if  a  com- 
petition for  tbe  office  of  trustee  should  arise,  depending 
upon  the  validity  of  the  votes,  the  proper  mode  of 
proceeding  is,  for  the  party  dissatisfied  to  protest,  and 
try  tbe  vfJidity  of  the  claims  or  votes  to  which  he  ob- 
jects, by  petition  and  complaint  to  this  Court.  Where 
there  is,  as  in  tbe  present  case»  no  competition,  the 
trustee  is  the  proper  person  to  decide  all  the  claims, 
in  the  first  instance,  and  the  partv  dissatisfied  may 
bring  that  judgment  under  review  ot  this  Court,  within 
thirty  days. — II.  Even  supposing  it  to  have  been 
competent  to  decide  on  the  matter  at  such  a  meeting, 
the  resolution  to  reject  the  claim  was  not  well-founded ; 
inasmuch,  as  although  a  decree-arbitral  had  been  pro- 
nounced against  the  petitioner,  yet,  having  brought 
that  decree  under  reduction,  and  that  process  being  in 
dependence,  he  was  entitled  to  be  received  as  a  con- 
tingent creditor,  and  to  have  a  fund  set  aside  to  meet 
his  claim,  in  the  event  of  the  reduction  being  successful. 
In  answer,  it  was  contended — I.  That  the  claim  of 
the  petitioner  was  utterly  unfounded,  and  had  been 
brought  forward  plainly  with  tbe  view  of  obtaining  an 
undue  influence  in  the  subsequent  proceedings  in  the 
sequestration :  That  it  was  of  the  utmost  importance 
for  the  creditors  to  put  a  stop,  in  limine,  to  such  an  at- 
tempt ;  and  that  there  was  nothing  incompetent  in  the 
resolution  adopted  for  that  purpose. — II.  That  besides, 
in  the  present  case,  a  petition  and  complaint  was  un- 
necessary, as  the  trustee  had  intimated  by  letter,  that 
he  did  not  mean  to  proceed  to  act  upon  the  resolution, 
and  would  even  obtain  the  concurrence  of  the  credi- 
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tors  who  voted  for  it  to  its  being  recalled*  At  ad- 
vwing, 

Lord  Bnr/iray.^The  case  ift  |>€rfectly  cleftr.  The  proceeding 
was  quite  irregular.  The  trustee  is  the  sole  judge  of  the  claims, 
in  the  first  instance.  I  think  he  would  have  very  little  difficulty 
in  disposing  of  this  one ;  but  the  proceedings  of  the  creditors 
here  can  never  be  sanctioned. 

Lord  Gillies. — The  proceedings  were  altogether  irregular,  and 
cannot  be  supported.  It  is  said,  however,  that  there  was  no 
necessity  for  bringing  the  matter  here,  as  the  trustee  offered  to 
^t  the  consent  of  the  creditors  to  rescind  the  resolution.  I 
do  not  think  the  petitioner  was  bound  to  rest  satisfied  with  that. 
If  the  trustee  had  called  a  meeting  of  all  the  creditors,  and  they 
had  actually  rescinded  the  resolution,  the  case  might  be  differ- 
ent ;  but  the  petitioner  was  not  bound  to  be  satisfied  with  the 
letter,  saying  merely  that  the  trustee  did  not  mean  to  act  upon 
the  resolution,  and  would  try  to  get  the  creditors  to  rescind  it. 

Lord  President Unfortunately,  these  creditors  hare  acted  so 

monstrously  absurdly  in  their  proceedings,  that  be  was  entitled 
to  say,  I  don't  know  that  they  will  recal  the  resolution. 

Lord  Balgray. — There  is  one  part  of  the  resolution — that  the 
trustee  should  keep  out  this  claim  in  all  the  after  stages  of  the 
sequestration — that  is  perfectly  \vrong. 

The  Court  "  Recal  the  resolution  of  the  crediton  complained 
of,  and  find  the  petitioner  entitled  to  expenses,  subject  to  modi- 
fication.** 

First  Division.^itfe/.  Skene,  A.  Wooi\,-^AU.  Dean  of 
Faculty  (Hope,)  Cowan.— Geo.  Ritchie.  W.S.,  and  WiUiam 
Doughis,  W.S.,  AgenU.— Mr  Bell,  Clerk. 

2ilh  January  1832. 
No.  163. — Buchanan,  Advocaiort  p.  Yoill,  Respondent, 

Process — Act  of  Sederunt  anent  Sberiflf  Courts — Citation — // 
it  not  fatal  to  the  action  that  the  name  of  the  pursuer*s  procu- 
rator is  not  fnarked  on  the  back  of  the  citation'COpy  of  a  sum" 
mous,  if  it  be  marked  on  the  principal  process  copi/^Oherped, 
hotbeoer,  that  Ike  dmissioH  was  irr^ular. 

By  the  Aet  of  Sederunt,  I2th  November  1825,  for 
regulating  the  forms  of  procedure  in  the  Sheriff 
Courts,  0.  2,  sec.  1,  it  is  provided  that 

*'  all  defenders  shall  be  cited  on  a  summons  fully  libelled,  and 
having  the  name  of  the  pursuer*s  procurator  marked  on  the  back," 
and  the  "  clerk  ts  discharged  from  calling  any  summons  that  h 
not  fully  libelled,  marked,  add  signed  as  directed." 

By  c.  3,  sec.  6  of  the  same  Act,  it  is  required,  that 

**  the  name  of  the  pursner*s  procurator  shall  be  marked  on  the 
back  of  the  copy  of  the  libel,  or  citation  left  for  the  defender.** 

Buchanan  brought  an  action  ofremoving,  not,  how- 
ever, on  the  Act  of  Sederunt,  against  the  respondent, 
before  the  Sheriff  of  Stirlinfi^hire.  The  principal 
summons  lodged  for  calling  had  the  name  of  the  pur- 
suer's procurator  regularly  marked  on  the  back,  as 
required  by  the  above  Act ;  but  the  citation  copy  left 
with  the  defender  was  not  so  marked.  The  Sheriff  hav- 
ing dismissed  the  action,  in  respect  of  this  omission, 
an  advocation  was  brought  on  the  ground  alone  that 
such  an  omission  was  not  fatal  to  the  action,  and  tbat^ 
although  required  by  the  Act  of  Sederunt  to  be  ob- 
served, was  not  sanctioned  by  any  penaltv  or  decla- 
ration that  the  action  should  be  dismissedi  if  not  com- 
plied with. 

Lord  Corehouse  reported  the  point  to  the  Court, 
stating,  that  he  had  not  much  diiBcuIty  in  thinking 
that  the  view  of  the  advocator  was  well-founded. 

Lard  Prfiidlrn^— It  is  plain  that  the  object  of  requiring,  either 
in  regard  to  the  principal  or  to  the  citation  copy,  that  the  pro- 
curator^  name  snould  be  marked  on  the  back,  is,  that  the  de- 
fender may  know,  and  be  enabM  to  kkS«nietkisi9ent  with  wbtt 


procurator  for  the  pursuer  be  is  to  oorreapond,  probably  with 
the  view  of  a  compromise.  Now,  although  the  name  be  not 
marked  on  the  citation  copy,  yet  if  it  is  on  the  proceda  copy, 
when  he  looks  at  that  he  is  informed  who  the  procurator  is.  Jt 
OMy  ooat  the  defender  a  little  more  trouble,  but  I  don't  think  it 
a  sufficient  ground  on  which  to  dismiss  the  action. 

Lord  Cruigig  coucuircd,  but  observed  that  it  was  certainly  an 
irregularity  not  to  have  marked  the  name  of  the  procurator  on 
the  dtation  copy. 

L**rd  PreHdeni.^-'The  Sheriff  might  impose  an  amand  on  the 
proourator  for  the  irregularity,  but  the  omission  is  not  fatal  to 
the  action. 

The  other  Judges  concurred. 

First  Division.— Lord  Ordinary,  Corehouse. — Mowbray  & 
Howden,  W.S.,  and  Robert  Hamilton,  W.S.,  Agents.— .5Xr 
George  Lang,  Clerk. 

2ith  January  1 832. 

No.  164.— >Thoma8  Meooet,  P«r<«er,  v.  Jobn  ScovLAa* 

Defender, 

Title  to  Pttrsue^-Dischaige— Bankrupt — Expenses — A  party 
having  been  sequestrated,  but  dtsehtsrged  by  the  Court,  onjtnding 
cauUonfar  payment  of  a  cotnpotiiion ;  and  having,  along  with  the 
frtMfSe  in  the  $equettrationf  conveyed  ike  whole  residue  of  his 
iepteihnted  estate,  including  outstanding  debts,  to  another  person 
in  ttuU,fbr  relief  of  the  cautioners  fbr  the  composition,  and  other 
pnrpoUs ;  and  having  obtained  o  letter  from  this  latter  trustee^ 
uuthorieing  the  discharged  bankrupt  to  sue  in  his  own  name,  for 
recovery  ^  one  of  the  outstanding  debts-^Held,  that  ke  urns 
entitled  to  sue  in  his  own  name,  and  that  he  was  not  bound  to 
find  toutionfbr  expenses* 

Tlie  pursuer  was  sequestrated  in  1826,  and  the  se- 
questration was  wound  up  by  a  composition  ; — upon 
hnding  security  f^r  payment  of  which  he  was  dis- 
charged by  the  Court  on  10th  July  ISSl,  Along  with 
the  trustee  under  his  sequestration,  he  immediately 
thereafter  executed  a  trust-deed  in  favour  of  Mr 
Christie,  accountant  in  Edinburgh,  whereby  the  rest 
and  residue  of  the  whole  sequestrated  estate  and  ef- 
fects, including  outstanding  oebts,  were  conveyed  to 
that  gentleman  in  trust  and  security,  and  for  relief  of 
the  cautioners  for  the  composition,  and  for  certain 
other  purposes,  Megget,  conceiving  that  he  had  a 
claim  against  the  defender,  Scoular,  for  a  debt  due 
previous  to  the  sequestration,  obtain^  from  Christte 
a  letter,  which  proceeded  on  the  narrative,  that  as  in 
the  event  of  an  action  being  raised  by  Megget  in  hia 
own  nume, 

"  objections  might  be  taken  to  your  (Megget)  instance  in 
that  action,  seeing  that  I  hold  from  you  a  trust-disposition  and 
assignation  to  certain  property  and  funds,  the  residue  of  your 
late  aequsatrated  estate,  and  also  stand  assignee  to  the  outstand- 
ing debts  due  to  the  late  firm  of  Aitken,  Megget  and  Company, 
I  hereby,  in  both  of  the  above  characters,  authorise  and  empower 
you  to  sue  in  your  own  name,  for  recovery  of  the  sum  or  sums 
due  by  the  said  John  Scoular,  and  to  apply  the  same,  when  re. 
covered,  to  your  own  use  j  and  I  hereby  renounce  all  right  to 
sue  for  the  said  debts  in  your  favour,  and  all  clum  upon  the 
fuad  to  be  realised  therefrom." 

Megget  thereupon  brought  the  present  action  in 
his  own  name,  when,  as  preliminary  defences,  it  was 
pleaded— L  That  having  oeen  divested,  by  the  trust- 
deed  in  fiivoor  of  Cliristie,  of  all  claim  to  the  debt  sued 
for,  the  purener  had  no  title  to  insist — II.  That  the 
above  letter  being  of  the  nature,  notof  an  assigpiaiion  or 
cenveyasice  to  the  pursuer,  but  of  a  Fonnndaiion  by 
Christie  of  his  right,  not  being  stamped,  was  in- 
effeetoal  to  tnmsfer  any  right  to  the  parsnen-^III. 
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Thai  even  snpposing  the  pnrauer  to  have  atitle  to  in- 
sist, be  was  bound  to  fina  caution  for  expenses,  be* 
fore  be  could  be  allowed  to  proceed  farther  in  the  ac- 
tion. The  Lord  Ordinary,  on  22d  Deoeniber  1831, 
repelled  these  defences ;  and  upon  advising  a  reclaim- 
iBg  note, 

Lord  GiUies.^\  person  who  has  been  discharged  under  his 
sequestration,  is  just  as  much  entitled  to  pursue  an  action  as  if 
be  never  bad  been  bankrupt.  In  England,  I  believe  that  a  pcr> 
son  who  has  been  insolvent,  is  subject  to  certain  disabilities  un- 
der  the  bankrupt  laws ;  but  I  know  of  no  such  rule  io  this  couti- 
try,  after  a  disharge  has  been  granted. 

Lord  President. — There  is  nothing  more  common,  when  a  par- 
ty settles  with  his  creditors  by  a  composition,  for  payment  of 
which  his  friends  become  security,  than  for  him  to  convey  to 
them  in  security,  and  for  th^ir  relief,  his  whole  funds  and  residue 
of  the  estate.  But  this  will  not  deprive  himof  hia  right  to  sue, 
after  he  has  got  his  discharge. 

The  other  Judges  concurred,  and  the  Coart  adher- 
ed, with  additional  expenses. 

Defender's  Authorities. — Manuel  &  Company  t>.  Bain,  21st 
January  1826;  S.  &  D.  Fairiey  v.  Taylor,  6th  March  1830; 
S.frD. 

First  Division. — Lord  Ordinary,  O>rehouse AcL  Cunlng. 

bame,  J.  W.  Dickson. — Alt,  Dean  of  Faculty  (Hope,)  Pyper. 
—Megget  and  Roy,  W.S.,  and  Robert  Macfarlane,  W.S., 
Agents.— .Stt;  R.  Doadai^  Clerk. 

24M  January  18S2. 

No.  165.— NOBMi^N  LOCKBABT,  hc^Fwrtnett^  V*  MA«iaraATE8 
or  Lanaek,  &e,,  fieftwUn, 

Parish— Manse — Repairs — Liability — Landward  and  Burgh — 
Held,  that  in  a  pariih,  fnxrtly  burnh  and  parity  landward,  the 
Magiitrate9  and  Town  Council  of  the  burgh,  n*ho  alone  had  a  por- 
tion of  the  ekurch  area  allotted  to  them,  along  with  the  landward 
heritors  at  the  division  of  the  church,  are  the  only  jierson*  who 
need  be  primarily  called  as  dcfcndert^  in  an  actum  against  the 
hurgh  heritors  fir  payment  ojfthe  proportion  of  repairs  on  the 
manse  eff!nring  to  the  burgh* 

The  raioieter  of  Lanark,  partly  a  landfrard  and 
partly  a  town  parish,  had,  from  time  immemorial, 
enjoyed  a  manfie,  and  the  expense  of  repairs  bad  been 
contributed  jointly  by  various  parties.  In  1795,  the 
expense  of  certain  repairs  was  levied — two-tliirds  on 
the  landward  heritors,  and  ooe-tbird  an  the  iivptown 
heritors.  The  same  proportions  were  laid  upon  ttie 
same  parties  in  1803.  Again,  in  1810,  the  meeting 
of  heritors  directed 

"  the  collector  to  collect  the  sum  of  ^600  Sterling,  two- 
thirds  to  be  paid  by  the  heritora  of  the  out-parisb,  and  onei>tbird 
by  the  tovm,  or  heritors  of  the  in..parisb,  agreeably  to  the  pro- 
portions at  last  repairs  of  the  manse  and  offices ;  and  they  ap- 
point the  preses  to  sign  this  minute.** 

The  porsaers  (landward  heritors^  hy  authority  of  a 
meeting,  held  1  st  June  181],  brought  an  action  against 
the  Magistrates  and  in-town  heritors,  for  payment  of 
their  third  ojfthe  £600,  pleading — That  as  the  minister 
of  Lanark  i»  entitled  to  a  manse,  the  burden  of  buJId- 
ii^  or  repairing  it  most  he  borne  proportumally  by 
the  landward  heritors  and  the  burgh  heritors,  or  the 
hurgh  itself.  Practice  has  fixed  the  proportion  exi- 
gible from  the  landward  heritors  at  two-thirds  of  the 
gross  charge,  and  the  remaining  one-third,  or  such 
o^er  p^opojrtion  a^  the  Court  nfia.y  ascerlain  ta  be  a 
fair  share  of  the  burden,  must  be  defrayed  either  hy 
the  bnr^h,^  on  th*  individual  herit^r^  within  bncigli. 
The  in-towa  heritom  pleaded — h  TbQ  buriktt  of 


patrtng  the  mmnse  is  subject  to  the  same  rule*  as  that 
which  governs  the  i*epairs  of  the  chnrch,  and  must  be 
defrayed,  therefore,  by  those  to  whom  a  portion  of  the 
area  or  seats  in  the  church  is  allocated  in  the  division* 
— n.  When  the  parli^h  consists  of  a  royal  burgh  and 
a  landward  district,  the  legal  division  is  between  th^l 
landward  heritors,  on  Ihe  one  haitd,  and  the  Magis- 
trates and  Cx)uncil,  as  representing  the  eommnnity 
of  the  hurgh,  on  the  other. — III.  Mere  seat-^bolders 
in  the  church  are  not  liable  in  any  repairs  on  the 
manse, — IV.  There  has  been  no  usage  in  the  parish 
of  Lanark,  to  establish  a  liability  against  the  in-town 
heritors*  The  iMagistrates  also  pleaded  in  defence—* 
L  The  burden  of  building  and  repairing  manses  is, 
by  statute,  imposed  expressly  and  exclusively  upon 
heritors. — II.  In  so  far  as  the  defenders  are  mere 
superiors  of  property  within  the  parish,  or  burgh  of 
Lanark*  they  are  not  liable  for  any  part  of  the  ex- 
pense, either  of  building  or  repairing  the  manse.-— 
III.  Immemorial  usage  has  exempted  the  defenders, 
as  representing  the  community  of  the  burgh  of  Lan- 
ark, from  liability  for  any  part  of  the  expense,  either 
of  building  or  repairing  the  manse  of  the  parish.  The 
Lord  Ordinary,  3d  March  1830,  ordered  cases,  with 
which  ho  madkB  avizandum  to  the  Court,  who  ordered 
a  hearing.     Thereafter,  at  advising. 

The  Lord  Jtiatice-Cierk  could  see  no  proof  of  any  usage  to  de« 
cide  the  case.  The  buTf^h  of  Ijanark  bad  a  landvi'ard  territory 
holding  burgage,  which  paid  j823  of  buigh-cess,  and  there  was  a 
landward  part  of  the  parish  paying  about  jCGSof  cess.  And  the  ' 
question  regarded  the  manner  in  which  the  expense  of  the  re- 
pairs on  the  manse  was  to  be  defrayed.  The  minister  had  right 
to  a  manse.  The  expense  waa  legsil ;  and  the  action  was 
brought  for  a  third  of  it.     It  appeared  difficult  to  see  how  tba 

Proportion  of  a  third  had  been  fixed  on.  Had  that  question 
een  argued,  it  might  have  been  attended  with  great  difficultv. 
But  it  hud  not  been  stirred.*  He  thought  the  action,  as  laid 
against  the  Magistrates  and  burgh,  well  founded.  The  Act 
1663  must  be  held  as  regulating  such  questions  in  land  wand 
parishes— the  magistrates  as  heritors  within  burgh,  the  kirk- 
session,  and  the  lajtdwurd  heritare,  being  the  whole  parties.  It 
was  impossible  to  apply  to  any  householder.  The  Court  wero 
to  be  guided  by  one  simple  criterion,  namely — have  these 
private  proprietors  the  privileges  of  heritors?  Assuredly  not. 
The  Magistrates  and  Ckiuncil  had  a  certain  share  of  the  area  of 
the  church  allotted  to  them.  They  sometimes  let  seats,  and 
sometimes  sold  them  to  the  burgh  proprietors.  But  none  of  the 
buiigh  proprietors  bad  obtained  a  seat  for  himself  at  the  division 
of  the  area.  And  the  Act  1690  was  a  strong  authority;  for  it 
contained  this  important  provision,  that  where  there  was  a  mere 
burgh  parish  without  territory,  the  magistrates,  council,  and 
kirk-^essioi^  formed  the  whole  parties.  The  argument  on  the 
statutes  was  almost  invincible.  And  no  contrary  principle  or 
decision  had  been  adduced.  In  the  case  of  Dunbar,  2d  June 
1821,  regarding  the  management  of  the  poor,  it  had  been  held 
enough  for  the  landward  heritors  to  call  the  magistrates  and 
council  as  representing  the  community,  without  calling  the  burgal 
proprietors.  In  the  case  of  Kirkaldy,  the  point  was  equally 
clear.  The  '*  town"  was  just  a  short  expression  for  the  Magis- 
trates and  Council  So  adso  in  the  sase  of  Kinghom.  The 
case  of  Campbelltown  was  an  extremely  strong  authority  the 
same  \vay,  when  examimed  into.  The  pursuers  were  certain 
inhabitants  and  holders  of  property  withm  burgh  ;  and  as  the 
deftndsrs  were  not  heritors,  it  waa  feund  thai?  thc^  were  not 
entitled  to  a  share  of  the  arsi^  exieept  aa  uadaf  th»  Mi^rales. 
As  to  the  case  of  Linlithgow,  which  was  compromised,  (£e  Court 
were  in  possession  of  no  information  which  interfered  with  the 
same  prindpla  It  was  perfeollywild'  to  say,  t4iHt  the  case  of 
Rutberglen  was  sn  authority.  The  Afcgistrates  bad  soM  cer* 
tain  seats,  and  altheui^  the  puwhasem  bad  gut  ne  scwtsivsaf 
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division  of  the  cburch,  the  Magistfates  attempted  to  nddle  tbem 
with  a  tax.  He  was  clear,  ttwt  as  Lanark  was  a  burgh  with  a 
landward  territory,  the  Maf^xtrates  and  Council  were  the  proper 
parties  to  be  primarily  called,  along  with  the  kirk-session  and 
landward  heritors.  He  did  not  say  that  they  were  alone  liable. 
When  any  question  of  relief  should  be  raised,  the  Court  should 
decide  it 

Lord  CringUlie  concurred.  But  hi  thought  that  the  rights  of 
parties  should  be  reserved. 

;  The  Court  *'  Find,  that  in  parishes  consisting  partly  of  a  royal 
burgh,  and  partly  of  a  landward  district,  the  magistrates  and 
town-council  of  such  burgh,  as  representing  the  community 
thereof,  are  heritors  in  the  sense  of  the  Statute  1663,  c.  21,  and 
liable  in  that  character,  along  with  the  landward  heritors,  for  a 
proportion  of  the  expense  of  building  and  repairing  the  minis- 
ter's manse  ;  and  in  respect  that  the  parish  of  Lanark  is  a  pa- 
rish of  this  description ;  and  in  respect  farther,  that  the  fairness 
of  the  proportion,  viz.  one-third  part  of  the  expense  of  repairing 
the  manse  of  Lanark  on  the  occasion  libelled,  claimed  by  the 
pursuers  as  representing  the  landward  heritors  by  whom  the 
whole  of  the  said  expense  was  originally  defrayed,  has  not  been 
disputed  by  the  Magistrates  of  Lanark,  Fmd  the  said  Magis- 
tiates  and  Council,  as  representing  the  community  of  the  burgh 
of  Lanark,  liable  to  the  pursuers  for  the  said  proportion  of  the 
said  expense,  and  decern  accordingly  against  the  said  Magistrates, 
in  terms  of  the  libel,  for  payment  to  the  pursuers  of  the  sum  of 
jC200,  with  the  legal  interest  thereof,  from  and  since  the  term 
of  Whitsunday  1811,  till  payment;  assoilzie  the  other  defenders 
from  the  conclusions  of  the  present  action,  Reserving  to  the 
said  Magistrates  all  claims  of  relief  competent  to  them  against 
the  proprietors,  or  in-town  heritors  of  the  burgh,  and  to  the  said 
proprietors  or  in-town  heritors,  their  defences  against  such 
claims  of  relief,  as  accords :  Find  no  expenses  due  to  any  party, 
and  decern." 

Authorities  for  Pursuers — A.  P.  1665,  c.  21,  k  1600,  c. 
Kirkcudbright,  16th  June  1784;  aOth  January  1750,  Ounferm- 
line;  1750,  Linlithgow ;  Connell,  p.  266.  Ersk.  IL  10.59. 
Williamsons.  Ramsay,  26th  March  1665,  (Kirkcaldy);  Mor. 
5121.  Kinghom,  16th  February  1761 ;  Mor.  7918.  Forfar, 
16th  May  1793;  Mor.  7929.  Campbelltown,  1st  February 
1775;  Mor.  7921.     Rutherglen,  2d  Febniary  1813;  F.  C 

Authorities  for  In-town  Heritors.— Kirkcaldy,  26th  March 
1685;  Mor.  5121.  Ure  v.  Camegy,  16th  May  1793.  Farie 
V.  Leitch,  2d  February  1813. 

AuUiorities  for  Magistrates. — 1663,  c.  21.  Farie  o.  Leitch, 
2d  February  1813.  Dundas  v,  Nicholson,  2d  July  1778 ;  Hailes' 
Decisions.  Ersk.  If.  10,  56-59.  Ayr,  House  of  I^rds,  Idth 
June  1827.  Baikie  v.  Logic,  8th  March  1827.  Act  1649.  c. 
45;  1661,  c.  9.  'resciss.  Connell  on  Parishes,  p.  329.  Ru- 
therglen,  11th  July  1812;  F.  C. 

Second  Division.— 'Lord  Ordinary,  Reporter,  Medwyn. — Act. 
James  Miller. — Alf,  Skene.  Maitland. — Lockhart  &  Swan, 
W;S.,  John  &  A.  Smith,  W.S.,  &  James  Annan,  Agents. 

2iih  January  1832. 

No.  166.— NiNiAN  ScouLLEB  AND  SpousE,  Advocators,  v, 
James  Pollock,  Retpondent, 

Servitude — Eaves-Drop—  Property  —  Damage  —  Process  —  A 
party  having  prcMented  a  petition  for  interdict  against  o  tmll 
erected  so  as  to  v\jwre  his  eaves-drop,  and  alleging  no  right  of 
prajtery,  but,  on  the  contrary,  a  mere  servitude  of  eaves-drop  over 
the  ground--^ Held,  that  a  judgment  of  the  Inferior  Court,  or- 
daining  the  wall  to  be  removed,  on  the  ground  fexpressed  in  a 
note,)  that  the  eaves-drop  imjUied  a  right  of  property,  ought  to 
be  recalletl ;  and  a  remit  made  to  the  InferioT  Court,  to  allow  the 
petitioner  a  proof  of  injury  or  destruction  to  his  servitude. 

The  reapondent  petitioned  the  Bailiet  of  Gorbals 
for  interdict  against  the  erection  of  a  irall  by  Scouller, 
on  the  following  narrative : — 

**  That  the  petitioner  is  proprietor  of  certain  subjects  lying 
on  the  west  sideof  Main  Street  of  Gorbals,  which  is  bounded 
on  the  south  by  the  property  of  John  Lawson,  portioner  in 


Gorbals ;  and  on  the  north,  by  the  property  of  Ninian  Scooller, 
flesher  in  Glasgow,  residing  in  Gorbals :  That  in  consequence 
of  certain  alterations  being  made  on  the  north,  by  which  a  part 
of  the  petitioner's  property  was  laid  open  and  exposed,  it  be- 
came necessary  to  rebuild  the  wall  upon  that  side,  which  had 
been  removed ;  and,  with  a  view  to  the  rebuilding  of  the  said 
wall,  as  well  as  other  objects,  the  petitioner  was  desirous  of 
having  his  property  lined  on  the  north,  by  the  birleyraen  of  the 
barony,  in  common  form  :  That,  on  the  7th  day  of  April  ISs^, 
an  application  was  accordingly  presented  to  your  Honours,  crav- 
ing a  remit  to  the  birleymen  for  tluit  purpose,  which  was  ac- 
cordingly made,  and  they  having  visited  the  subjects,  and  heard 
parties  and  their  agents,  made  a  report  thereon  to  the  Court ;  on 
considering  which  report,  your  Honours,  on  the  13th  iitstanr, 
lined  the  petitioner's  proper^  on  the  south  of  the  close  men- 
tioned in  the  petition,  according  to  the  site  of  the  present  wa]ls» 
the  petitioner  having  uo  eave-drop  where  the  property  projects 
beyond  the  line  of  the  shite-covered  tenement  at  the  east  end  of 
the  close :  'i*hat,  although  the  petitioner  is  found  to  have  no 
eave-drop  where  the  wall  of  hjs  property  projects  beyond  the 
line  of  the  slate-covered  tenement  above  referred  to,  yet  he  has 
right  to  an  eave-drop,  so  far  as  the  slate  tenement  itself  extends. 
'Notwithstanding  whereof,  the  said  Ninian  Scouller,  since  the 
date  of  the  said  visit,  and  report,  without  an^  lining  on  his  part,- 
or  other  authority  whatever,  commenced  building  a  brick  wall» 
dose  to  the  north  side  wall  of  the  said  skted  teiwnent,  by 
which  the  petitioner  will  be  deprived  of  the  eave-drop  belonging 
to  him,  along  the  north  side  of  the  said  slated  tenement/'  &c 

The  decree  of  lining,  referred  to,  was  as  follows :  ^ 

<•  At  Gorbals,  the  I3th  April  1829.— Sitting  in  judgment, 
James  Cook,  Bsquire,  one  of  the  resident  Bailies  of  the  burgh 
of  baronvof  Gorbals,  aiient  the  application  to  the  Bailies  of 
the  said  burgh  of  baronpr  of  Gorbala,  by  James  Pollock  of  Lon- 
don, presently  residing  m  Glasgow,  shewing,  that  the  petitioner 
is  proprietor  of  that  propertv  on  the  west  side  of  the  Main 
Street  of  Gorbals,  which  belonged  to  the  late  John  Pollock, 
aud  is  bounded  on  the  east  side  by  the  Main  Street ;  on  the 
south  side  by  the  property  of  John  Lawson,  portioner ;  on  the 
west  by  the  property  of  Mrs  Lynch,  and  the  representatives  of 
the  Iste  James  M'Lachlan,  and  on  the  north,  by  the  property 
of  Ninian  Scouller,  flesher,  and  others :  That  in  consequence 
of  some  alterations  being  made  on  the  north  side,  by  which,  a 
part  of  the  petitioner's  property  is  exposed,  he  wishes  to  build 
up  the  same ;  and,  therefore,  praying  it  might  please  the  Bailies 
to  grant  warrant  to  the  birleymen  of  Uie  barony  of  Gorbals  to 
visit  the  said  property,  and  to  line  off  the  same  on  the  north 
side. — According  to  justice.^  As  the  said  application,  subscrib- 
ed by  the  said  James  Pollock  bean ;  And  also,  auent  the  de- 
liverance  on  the  said  application  bv  John  Turner,  another  of 
the  said  bailies,  remitting  to  the  birlevmen,  to  visit  the  pre- 
mises, and  to  report  how  the  same  should  be  lined,  and  granting 
warrant  to  cite  the  conterminous  proprietors  to  appear  at  the 
visit  for  their  interest,  and  the  execution  on  the  said  application, 
under  the  bands  of  John  Buchanan,  officer  of  Court,  bearing 
that  he  had,  on  the  11th  day  of  April  current,  cited  said  con- 
terminous proprietors  to  attend  the  visit  to  be  held  by  the  bir- 
leymen on  the  premises,  of  the  dbte  hereof;  and  also  anent  the 
report  of  the  said  birleymen,  subscribed  by  William  Thomson, 
their  preses,  dated  this  day,  bearing  that  tliey  had  visited  and 
inspected  the  premises,  and  heard  parties  and  their  agents,  and 
were  of  opinion  the  petitioner's  property  ought  to  be  lined 
where  it  fronts  the  close,  according  to  the  site  of  the  present 
walls,  the  projecting  portion  thereof,  towards  the  west,  having 
no  eave-drop ;  and  on  the  date  hereof,  the  said  James  Co<^, 
Esquire,  bailie,  having  considered  the  report  of  the  birieymen, 
he,  by  his  decree  and  sentence,  given  forth,  pronounced  and 
subscribed  by  him  in  causa,  lined,  and  hereby  lines  the  peti- 
tioner's  property  on  the  south  of  the  close  in  question,  according 
to  the  site  of  the  present  walls ;  the  petitioner  having  no  eave- 
drop  where  the  property  projects  beyond  the  line  of  the  slate 
covered  tenement  at  the  east  end  of  the  do&e,  aiul  decerned,  and 
hereby  decerns." 

Scouller  answered — That  there  were  other  pro  in* 
diviso  proprietors  on  both  sides  of  the  question :  Tbat 
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the  lining  mentioned,  shewed  that  the  respondent  en- 
joyed no  more  than  a  serritade  of  eaves-drop  :  That 
he  himself  had  built  within  the  limits  of  his  own  pro*- 
perty,  as  ascertained  in  that  very  process  ;  and  that 
ne  had  made  no  use  of  his  property  inconsistent  vi^ith 
the  only  servitude  alleged.    The  ISailies, 

«2Ib£  November  1820,  having  resumed  consideration  of  this 
case,  and  having  visited  the  property,  finds  that  the  pursuer  is 
entitled  to  a  slate-drop  along  the  tlate-eovered  tenement  referred 
to  in  procesa^onlains  the  defender  to  remove  the  wall  begun  to 
be  erected  by  him,  so  far  as  within  the  space  allowed  as  a  slate- 
drop,  and  prohibits  and  discharges  him  from  again  erecting  the 
said  wall,  until  it  shall  haVe  been  lined  off  by  the  birleymen,  on 
an  application  for  that  purpose,  according  to  the  pursuer's  right, 
as  now  defined,  and  decerns :  Finds  the  pursuer  entitled  to  ex- 
penses,  and  remits  to  the  auditor  to  tax  the  same. — Hole, — A 
slate-drop  is  not  merely  a  servitude,  it  is  a  right  of  property  in 
the  space  left  out,  or  held  to  be  left  out,  when  the  tenement 
having  it  was  built,  and  which  the  owner  of  the  tenement  is  en- 
titled to  include,  when  he  rebuilds  his  tenement,  he  carrying  off 
the  water  of  his  roof  within  his  own  premises.  No  such  prac- 
tice, therefore,  either  exists,  or  could  be  allowed,  as  that  alleged 
by  the  defender,  of  the  adjoining  proprietor  building  on  the  space 
for  the  drop,  and  carrying  off  the  water.  As  a  new  plea  in  law, 
the  defender  has  urged,  at  this  last  stage  of  the  case,  that  he  is 
only  pro  indivuo  proprietor  of  the  half  of  the  property,  and  that 
his  wife  is  proprietor  of  the  other  half.  This  is  not  merely  a 
new  plea  in  law,  it  is  a  new  defence,  no  more  admissiblci  al- 
though a  new  plea  in  law  referable  to  the  original  defence  mig^t 
have  been  received.  This  action  against  one  jtro  indivito  pro- 
prietor, certainly  cannot  affect  the  interest  of  the  other,  though 
represented  bv  the  former,  her  husband ;  but  as  it  is  thought  the 
defender's  wife  will  be  satisfied  with  the  judgment  given  in  the 
caM  with  her  husband,  it  has  not  been  thought  necessary  to 
direct  proceedings  against  her,  which  would  only  occasion  un- 
necessary expense." 

Thereafter,  Mrs  Sconller  was  made  a  party  by  a 
supplementary  action,  as  alleged  to  be  a  pro  tndivUo 
proprietor  with  her  hasband.  This  action  was  con- 
joined  with  the  former ;  and  after  granting  a  diligence 
to  recover  writings,  and  some  other  procedure,  the 


<*  20fA  May  1890,  having  considered  the  deposition  of  the 
pursuer,  and  former  procedure.  Finds  it  not  established  that  the 
parsuer*s  brothers  and  sisters  are  feudally  vested  in  any  part  of 
the  property  referred  to  in  process.  On  the  merits,  adheres  to 
the  sentence  of  the  21  st  of  November  last,  pronounced  in  the 
original  process,  with  which  this  process  has  been  conjoined, 
nod  decoms.** 

Scouller  and  his  wife  advocated,  pleading — I.  Tt 
appears  from  the  titles  and  whole  circumstances  of 
the  case,  that  the  ground  upon  which  the  wall  in 
question  was  proposed  to  be  ouilt,  is  the  property  of 
the  advocators.  There  is  no  leg^l  presumption,  that 
the  space  upon  which  the  water  from  the  respondent's 
tenement  falls,  is  within  his  own  march,  and  was  left 
for  that  purpose ;  and,  at  any  rate,  this,  in  the  pre- 
sent instance,  is  contradicted,  both  by  the  terms  or  the 
respondent's  application  to  the  Bailies,  and  by  the 
facts  of  the  case,  any  plea  for  a  judgment  in  favonr  of 
the  respondent,  founded  upon  the  foresaid  ground 
being  bis  property,  is  inconsistent  with,  and  cannot 
be  supportea  under  his  original  application. — II. 
There  oeing  no  evidence  by  the  titles  of  the  proper- 
ties, or  otherwise,  of  the  constitution  of  a  servitude 
of  stillicidium  or  Jlumen^  and  there  having  been  no 
prescriptive  possession,  the  respondent  is  not  entitled, 
on  the  allegation  of  such  servitudi^,  to  prevent  the 
advocator  building  on  his  own  property. — I  If.    Even 


if  there  had  been  possession  for  forty  years,  no  right 
would,  in  the  situation  in  question,  within  a  burghs 
be  prescribed,  which  could  prevent  the  advocators 
from  building,  or  raising  the  walls  on  their  own  pro- 
perty, if,  on  the  other  hand,  they  did  not  throw  the 
water  Arom  it  on  the  property  of  the  respondent ;  and 
the  water  from  the  respondent's  tenement  can  be 
otherwise  carried  off«— Stirling'  v.  Finlayson,  Slst 
June  1752;  Die.  14,527.  Robertson  v.  Douglass, 
8th  March  1806,  not  reported,  where  it  was  n>und 
that  a  proprietor  might  build  up  to  the  verge  of  hia 
neighbour  s  property,  without  leaving  any  space  for 
an  eaves-drop,  if  the  water  can  be  otherwise  carried 
off.— -IV.  At  all  events,  the  advocators  are  proprie- 
tors of  the  whole  close  bounding  the  respondent's 
property  on  the  north,  up  to  the  respondent's  wall, 
which,  indeed  is  admitted  on  the  record,  and,  as  pro- 
prietors, they  would  be  entitled  to  build  close  up  to 
the  wall  of  the  respondent's  property.  And,  in  this 
situation,  and  granting  that  the  respondent  had  a  right 
of  throwing  the  water  from  the  roof  of  his  tenement 
upon  the  property  of  the  advocators,  it  is  no  more 
than  a  rignt  of  servitude,  which  is  strM  jurist  and 
must  be  used  in  the  way  least  burdensome  to  the 
servient  tenement,  while  the  owner  of  the  servient 
tenement  may  make  any  use  of  his  property,  net  in- 
consistent with  the  purposes  of  the  servitude. — V.  A 
party  over  whose  property  there  is  a  servitude  of 
ttiUicidium  or  flumen,  is  entitled  to  build  close  up  to 
the  edge  of  his  property,  if  he  provides  for  the  re- 
ception of  the  water  from  the  dominant  tenement* 
and  allows  it  to  fall  upon,  and  be  carried  off  Uirough 
his  property.  He  may  remove  and  carry  it  off  by  a 
rhone,  or  in  any  other  way  which  does  not  interfere 
with  the  purposes  of  the  servitude.  He  is  entitled  to 
build  on  every  part  of  his  own  property,  notwith- 
standing the  servitude  under  this  limitation  only,  that 
the  servitude  shall  be  provided  for,  and  not  interfered 
with.— VI.  The  buildmgs  in  question  ought  not  to 
have  been  interdicted,  or  ordered  to  be  removed,  be- 
cause it  is  situated  on  the  advocators'  property,  and 
not  within  the  line  of  the  respondent's  march,  as 
stated  by  him,  and  even  supposing  it  had  come  close 
•up  to  the  wall  of  the  respondent's  property,  it  might 
be  erected  without  any  interference  with  the  alleged 
right  of  servitude,  and  which,  in  the  manner  it  was 
proposed  to  be  built,  did  not  in  the  least  prejudice 
dim.  The  annexed  plan  will  shew  the  relative  situa- 
tion of  the  respective  properties.*  The  statements  of 
the  respondent,  in  reference  to  the  said  plan,  are  de- 
nied, 'i'he  plan  is  correct  in  every  respect ;  in  par- 
ticular, the  wall  is  not  built  close  to  the  window  re- 
ferred to.  The  gable  is  a  mutual  gable ;  the  part 
coloured  blue  belonging  to  the  advocators,  and  the 
rhones  are  on  their  property.  The  respondent's  plan, 
in  so  far  as  not  conformable  to  that  of  the  advocators, 
is  incorrect.— VII.  There  was  no  necessity  for  the 
advocators  obtaining  a  lining  of  their  property,  as  it 
is  called,  previous  to  building,  -because  immediately 
before  doing  so,  the  respondent's  property  had  been 
lined,  and  every  thing  beyond  the  line  laid  off  had 
been  ascertained  to  be  the  property  of  the  advocators. 
This  is  the  true  meaning  ot  the  decreet  of  lining,  and 

«  A  plan  pro  ucrtl,  ftnd  jnncictU  to  U>«  recvfd,  by  the  ftdrocatorl. 
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19  rpcognisecl  to  b«  so  hj  theteniMof  therespondertt'a 
application  to  th«  Bailies  of  Gorbala,  now  under  ad- 
vocation.   Bat  eren  could  that  be  matter  of  ques- 
tion, 8tiH  the  said  decreet  does  not  import  that  the 
ground  upon  which  the  wall  in  dispute  is  erected, 
is  the  property  of  the  respondent,  nor  eould  it  have 
the  effect  of  depriving  the  adirocators  of  any  right 
i«fai<sh   they    might  truly  have,  or  prejudiije  them 
in  maintaining  that  right  in  the  present  process.—* 
VIII.   Fnrther,  there  H'as  no  ground  for  interdicting 
the  advocators,  because  the  building  they  Were  erect- 
ing was  not  close  to  the  wall  of  the  respondent's  pro- 
perty, or  erected  in  emufationem  of  him,  but  left  suffi- 
cient space  between  the  two,  to  serve  the  purposes  of 
the  servitude  claimed  bv  the  respondent^  even  without 
the  necessity  of  providmg  for  it  by  a  rhone  er  other- 
wise.— IX.  Where  a  pursuer,  in  his  original  applica- 
tion, fails  to  call  all  the  requisite  parties,  and  a  supple- 
mentary action  or  application  is  rendered  necessary, 
he  ottgbt  not,  eren  when  successful,  to  be  found  en- 
titled to  the  additional  expense  thereby  occasioned* — 
X.   It  is  maintained,  generally,  that  the  pleas  of  the 
respondent  are  gronndless,  both  in  fact  and  law,  and 
that  some  of  the  said  pleas,  and,  in  particular,  the  first, 
second  and  third,  are  rested  upon  statements  in  point 
of  facti  which  are  not  contained  in  the  record,  while 
these  and  others  are  hn  direct  opposition  to  the  grounds 
upon  which  the  original  application  was  founded  and 
supported,  and  therefore  inadmissible. 

The  respondent  pleaded-«^L   The  interloefitor  of 
the  Magistrates  is  clearly  well  founded  in  the  present 
case,  as  the  advocator  had  proceeded  to  build  wilhont 
any  previous  warrant,  or  decree  of  lining,  as  to  his 
property,  according  to  tbe  invariable  nsage  of  the 
oarony. — II.  The  said  decree  was  well  founded,  as  it 
gave  e£Pect  to  the  prior  decree  of  lining  at  the  re- 
spondent's instance,  which  was  acquiesced  in  by  the 
advocatoi^,  at  the  date  of  the  original  applications  in 
the  Inferior  Court,  and  is  still  unchallenged  iiv  any 
competent  shape.  By  the  said  deoree,  the  Batlie  **  lined 
and  hereby  lines  the  petitioner's  property  on  the  south 
of  the  close  in  question,  aceording  to  the  site  of  the 
present  wall,  the  petiticmer  (now  respondent)  having 
no  paves-dcop,  where  the  property  projects  beyond 
the  line  of  the  slate-covered  tenement,  at  the  east  end 
of  the  close,  and  ikccerned,  and  hereby  decerns."    From 
the  terms  of  this  decree,  as  well  as  from  tbe  real  evi- 
dence afforded  by  the  position  of  the  projected  build* 
ing  in  the  close,  it  is  judicially  aecertained,  and  otter- 
wiee  self-evident,  that  the  strict  line  of  the  respondent's 
march  extends  to  the  outer  vei^e  of  the  projected 
building ;  which  building,  from*  its  projection^  baa  no 
eavesdrop ;  while  on  the  ether  hand,  with  respect  to 
the  ground  opposite  to  the  slate-covered  tenement,  an 
eaves-drop  had  been  left  there  by  the  respondents 
predecessors  within  their  own  march.     The  respondont 
annexee  a  pen  sketch  of  the  line  of  the  buiidinirs  in 
the  close  in  dispute,  and  their  measurementa,  as  Ulus- 
tralive  of  Us  plea  under  thie  head.    The  counter  plan 
produced  by  toe  advocators  is  in  sundry  essential  pointa 
grossly  effroneowu    In  particular,,  in  the  advocator's 
plan,  near  the  lettev  e.  a  window  is*  shown  at  the  top  ; 
out  this  window  is  so  represented  ae  if  the  dyke  or    . 
wall  was  not  built  quite  close  to  it,  while  the  reverse 


is  tbe  fact.     The  advocators,  by  their  plan,  aUo  seem 
to  claim  a  part  of  the  respondent's  gable,  and  point 
out  the  rhonos  as  being  on  their  property ;  but  the 
fact  is,  that  these  were  pat  tip  only  in  1829,  at  the 
time  the  dyke  was  built,  and  the  advocators  cut  avi-ay 
a  part  of  the  respondent's  rhoiie  to  make  room  for 
tlieir'9.     The  advocators  never  had  a  rhone  either  be- 
hind, or  on  the  front  of  their  tenement  tUl  the  year 
1829.     Farther,  the  brick  wall  at  B  in  the  advocators' 
plan  is  angled,  or  drawn  obliquely,  so  as  to  represent 
an  encroacnment,  trhich  is  incorrect.     The  corre^^pcmd- 
ing  part  of  the  property  on  the  respondent  s  plan, 
marked  A,  shows  its  correct  position.. — III.  When 
an  eaves-drop  has  been  left  next  to  a  house  in  any 
bnrgh  or  t^wn,  the  presumption  or  conclusion  of  law 
i^,  that  the  space  for  receiving  the  water  has  been  lef^ 
by  the  proprietor  of  the  tenement  on  which  the  drop 
falls,  within  his  own  ground,  and  for  his  own  con- 
veniency.     Accordingly,  Mr  Erskine  says,  **  Every 
proprietor  nay  build,  be  it  ever  so  near  his  own 
Doumfary,  provided  the  rain  descending  from  the  roof 
falls  within  his  own  property.''     And  the  learned 
author,  in  a  subsequent  part  or  the  same  section,  adds, 
"  We  have  no  Statute  regulating  this  matter*  but,  by 
the  usage  of  several  burglis,  proprietors  are  obliged 
to  keep  a  foot,  or  a  foot  and  a  half,  within  1^  ex- 
tremity of  their  several  properties." — IV.  The  plea  of 
the  respondent,  and  the  juagment  of  the  Magistrates, 
are  supported  by  all  the  decisions  applicable  to  ques- 
tions of  this  naturow     Thus,  in  the  case  of  Garriochs 
(Fac.  Coll.  7th  March  1769,  Mur.  Diet.  p.  13,178). 
the  Court  found,  that  although  the  space  of  18  inches, 
rovst  be  left  ivithin  two  biuldings  in  burgh,  where 
there  are  two  eaves-drops,  yet  nine  inches  asvs  sufficient 
wbera  there  is  only  one  eaves'drop.     The  prior  case 
of  Finlayson,  in  1752,  founded  on  by  tlie  advocators, 
was  not  a  proper  ease  of  servitus  stttUcidiiy  but  rather 
a  case  where  a  rhone  (servitus  Jlum/ni^)  had  existed 
between  two  buildings  joined  to  each  other,  which  the 
Court  Regulated,  as  mentioned  in  the  report;  but  that 
decision  can  have  no  effect  in  the  present  question. 
The  case  of  Ross  v.  Douglass  also,  so  far  as  it  can  be 
understood  from  the  productions  of  the  advocator, 
supports  the  respondent's  plea. — V.    The  advocators 
failedto  shew,  in  the  Inferior  Court,  that  the  building 
or  wall  proposed  by  them  was  useful  or  necessary  for 
any  fair  or  intelligible  object.     On  the  contrary^  the 
position  of  it,  in  reference  to  the  common  close  on 
the  north  of  the  dyke,  shows  that  the  operation  com- 
plained of  was,  from  the  first,  as  vexatious  and  eran- 
lous  on  the  part  of  the  advocators,  as  it  was  illegal, 
and  contrary  to  the  rights  of  the  respondent. — A^I. 
The  interlocutors  of  the  Magistrates  were  most  cor- 
rect in  imposing  the  expense  of  both  of  the  conjoined 
processes  on  the  advocators ;  for,  as  the  building  com- 
plained of  was  alleged  to  be  an  encroachment,  or  auasi 
delicty  the  respondent  was  entitled  to  attribute  it  to 
Ninian  Sceuller  himself,  and  to  direct  the  complaint 
against  him  alone,  as  his  wife^  being  the  only  other 
co-proprietor,  might  have  been  held  as  guided  by  him. 
But,  when  Sceuller  pleaded  and  insisted  that  a  se- 
parate process  ahoulu  he  raised  against  his  wife»  he 
was  most  justly  subjected  in  the  expenses  of  that  ac- 
tion, as  well  as  of  the  ori|j;inal  processi  seeing  that 
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his,  and  his  wife's  pleas^  in  both  cases,  were  equally 
gi'oundless* 

•*  The  Lord  Ordinary  (7th  July  1631,)  having  heard  parties* 
prorurators*  Finds,  that  the  respondent's  petition  rests  on  the 
special  grounds,  that  his  property  is  bounded  by  the  present  walls 
of  his  house ;  that  beyond  that  ne  has  merely  a  right  of  eaves- 
drop, and  that  the  right  of  eaves-drop  will  be  injured  or  destroyed 
by  the  proposed  wall :  Finds,  that  the  judgment  of  the  Inferior 
Court,  HS  explained  by  the  note,  grants  the  interdict,  on  the 
principle  that  the  ground  on  which  an  eaves-drop  falls,  must  be 
held  to  be  the  property  of  the  party  having  the  right  of  eaves- 
drop :  Finds,  that  this  judgment  is  erroneous,  and  is  besides  un- 
warmnted  by,  and  at  variance  with  the  grounds  of  the  respon- 
dent's petition :  Therefore  remits  the  cause,  with  instructions 
to  recal  the  interlocutors  complained  of,  and  to  allow  the  re- 
spondent a  proof  of  his  averment,  that  the  right  of  eaves-drop 
vnM  be  injured  or  destroyed  by  the  wall  built,  or  proposed  to  be 
built  by  the  advocators :  Finds  the  advocators  entitled  to  the 
expenses  incurred  in  tliis  Court;— allows  an  account  thereof  to 
bo  given  in,  and,  when  lodged,  remits  the  same  to  the  Auditor 
of  Court  to  tax  the  same,  and  report,  reserving  all  questions  of 
expenses  in  the  Inferior  Court." 

The  respondent  reclaimed.     At  advising, 

The  Lord  Justice' CUrk  observed,  that  the  objectionable  doc- 
trine in  law  was  contained  only  in  the  note  to  the  judgment 
of  the  Inferior  Court.  Pollock  did  not  lay  daim  to  the  pro- 
ppTty.  And  if  his  interests  were  sufficiently  guarded,  the  in- 
terlocutor of  the  Lord  Ordinary  ought  not  to  t^  disturbed.  But 
if  any  prejudioe  was  likely  to  arise,  a  proof  ought  clearly  to  be 
granted  in  the  mo8t  extensive  terms.  The  wall  might  be  most 
injurious.  Unless  it  should  appear  that  no  prejudice  will  be 
su«tifined.  Pollock  would  eventually  get  the  redress  which  the 
Inferior  Court  gave  him.  It  was  very  likely  that  there  were 
solid  grounds  for  its  judgment.  A  wall  only  four  and  a  half 
inches  thick,  built  in  such  a  position,  looked  very  like  emulatio 
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lA}rd  CringUiie,  upon  the  understanding  that  Pollock  had 
claimed  a  right  of  property,  was  satisfied  with  the  judgment  of 
the  Inferior  Court,  in  which  indisputable  law  was  laid  down. 
All  the  institutional  writers  held,  that  unless  the  contrary  could 
lie  shewn,  the  presumption  applied  that  the  eaves-drop  belonged 
in  property  to  the  party  enjo^ng  it.  His  Lordship  here  cor- 
rected himself,  on  being  reminded  that  this  was  no  question  of 
pTjperty. 

Lord  Gtenlee  thought  the  Lord  Ordinary  right.  The  pre- 
sumption was,  that  the  property  originally  belonged  to  Pollock. 
And  if  the  application  had  set  forth  that  the  property  was  his, 
there  was  room  for  investigation.  But  it  makes  no  such  alle- 
garion.  It  merely  sets  forth  a  right  of  eaves-drop  on  another 
man*8  ground.  If  the  Court  had  not  seen  the  reasons  for  the 
judjnnent,  they  might  have  thought  that  it  went  on  the  ground 
of  harm  being  done.  But  the  note  shewed  that  no  harm  was 
apprehended,  and  that  the  ground  of  judgment  was  the  idea 
that  a  right  of  eaves-drop  implied  a  right  of  property.  To  that 
doctrine  he  assented,  in  d^thio.  But  no  dubiety  remained  in  this 
case,  from  the  shewing  of  Pollock  himself.  But  it  was  very  pro- 
blematical, whether  any  building  would  not  injure  the  eaves- 
drop.    The  investigation  was  right. 

Lord  Me€uiowbank  concurred  with  Lord  Glenlee.  Lord  Cring- 
letie  had  just  misapplied  the  text  of  law,  which  would  be  con- 
Husive,  were  this  a  question  of  property,  and  the  right  of  eaves- 
drop were  brought  to  shew  a  right  of  property.  But  Pollock 
here  had  his  property  exactly  defined,  and  alleged,  in  addition  to 
it,  a  right  of  eaves- drop.     The  case  was  free  from  all  doubt. 

The  Court  adhered,  reserving  the  question  of  ex- 
penses till  the  issue  of  the  investigation. 

Authorities  for  Advocators Digest.  VIII.  2.  20.  6.  Stir- 
ling r.  Finlayson,  11th  June  1752;  Mor.  14,526.  Robertson 
r.  Douglass,  8th  March  1806,  not  reported. 

Authorities  for  Respondent^ Garriochs,  7th  March  1769. 
Stirling,  11th  June  1752. 

Vol..  IV. 

r^A»^^  Km   fJ-  W.  DICKSON,  W.  H.  DtJKBAB,  Advflcatei,  JOHN 
conducted  t»y  J    byMEK,  W.&.  siid  uibeu,  Membcn  of  ihc  Bar.  I 


Second  Division. — Lord  Ordinary,  Fullerton. — JcL  Dean  of 
Faculty  (Hope,)  Wood. — AU,  Cuninghanie. — R.  &  A.  Ken- 
nedy, ec  James  Stuart,  Agents. — Mr  Thomson,  Clerk. 

26/A  January  1832. 

No.  167. — Mrs  Glendonwyn,  Petitioner* 

Process — Warrant  to  uplift  Money — In  an  applicaiion /or  a 
warram  ta  vpUfl  monejf  in  a  depentUng  action,  the  Courtf  with- 
out intimation  upon  the  wall,  remitted  the  application  to  Lord 
Ci>rehou9e,  in  place  of  Lord  Newton^  who  was  Ordinary  in  the 
cause. 

First  Division. 


26/A  January  1832. 

No.  168.— -Thom,  Petitioner. 

Bankrupt^  Sequestration— Designation— /n  a  petition /or  SC' 
guestration  of  a  person  who  stated  himscif  to  be  a  grain  dealer, 
although  there  was  no  opposition,  the  Court  appointed  him  to 
give  in  a  condescendence  of  his  dealings. 

First  Division. 

26ih  January  1832. 

No.  169. — John  Miln^  Suspender,  v,  AuEXANOJEa  CowiE* 

Charger, 

Ptoc&SA-^Prorogation  of  lime  to  report  an  oath  granted  6y  the 
Inner-House,  on  a  reclaiming  note  against  the  Lord  Ordinarjfs 
Interlocutor  re/usmg  a  bill,  because  the  oath  had  not  been  taken^ 

The  suspender,  in  his  bill  of  suspension,  made  a  re- 
ference to  tne  oath  of  the  charger,  that  the  sum  charged 
for  was  not  due.  This  reference  was  sustained  hy  the 
Lord  Ordinary  (10th  September  1831),  and  commis- 
sion granted  to  take  the  oath.  The  commission  not 
having  been  reported,  and  a  note  stating  this  fact 
having  been  given  in,  the  Lord  Ordinary,  on  29th 
November,  allowed  ten  days  for  reporting  the  oath» 
with  certification  that  no  farther  prorogation  would 
be  granted ;  and,  on  14th  December,  his  Lordship, 

«  In  respect  the  complainer  has  failed  to  report  the  commission, 
refuses  the  bill,  and  decerns  against  the  complainer  for  50  shil- 
lings of  costs,  besides  dues  of  extract" 

The  suspender  reclaimed,  and  stated,  that  the  oath 
had  not  been  taken  for  some  time,  in  consequence  of 
a  proposal  of  compromise,  and  that  afterwards  the  in- 
timation by  the  charger,  that  he  was  to  appear  on  a 
certain  day  to  depone  to  the  reference,  had  by  accident 
not  reached  the  suspender  till  too  late. 

The  Court  granted  a  prorogation  of  ten  days,  to  re- 
port the  commission,  with  certification. 

First  Division. — Lord   Ordinary,   Moncreiff. — Act,  J.   Tait. 

Alt.  Monro. — A.  Trail,  W.S.,  and  A.  Dunn,  W.S.,  Agents. 

—Mr  Bell,  Clerk. 

26/A  January  1832. 

No.  170. — Jamss  Habpsb,  Complainer,  v.  Thomas  Balfovr, 

Charger, 

Process — Suspension — Caution — A  party  having  got  a  bill  passed 
on  caution,  and  the  caution  offered  having  been  olffected  to  by  the 
charger,  the  bond  having  been  thereupon  sent  to  the  country  to  be 
attested,  and  by  a  misteJce,  not  returned  till  the  morning  tjler  the 
expiry  o/  the  period  allowed  /or  finding  caution — the  charger 
having  got  a  certificate  of  no  caution  on  that  day,  and  applied 
/or  additional  expenses --^-the  Court,  on  a  note  and  petition,  re- 
mitted to  the  Clerk  to  receive  the  bond  qf  caution. 

Harper  incarcerated  in  Tain  jail,)  presented  a  bill 
of  suspension  and  liberation  against  Balfour.    The 
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Lord  Ordinary  refused  tlie  bill  on  answers,  with  ex« 
penses.  The  suspender  reclaimed.  The  Court  re- 
mitted to  pass  on  caution.  And  the  Lord  Ordinary 
did  so,  upon  the  28th  December  1831.  And  there- 
after, 

"  January  12,  IBd2. — Certificate  of  caution  not  being  found 
obtained  by  the  charger." 

(  On  note  for  the  complainer  to  have  additional  expenses  found 

due.) 

"  Junuary  19. — The  Lord  Ordinary  having  considered  this 
note,  and  beard  the  agent  for  the  complainer,  under  all  the  cir- 
cumstances of  the  case,  supersedes  the  consideration  of  this 
note  until  Thursday  next,  in  order  that  the  complainer  may  have 
an  opportunity  of  applying  to  the  Court  on  the  subject." 

Accordingly,  the  complainer  presented  to  the  Court, 
a  note  and  petition,  setting  forth — That  on  the  28th 
of  December  1831,  he  had  lodged  a  bond  of  caution, 
to  which  the  charger  had  objected :  That  the  bond 
had,  in  consequence,  been  sent  to  the  country  to  be  at- 
tested :  That  it  had  been  attested,  7th  January  1 832, 
in  Aberdeenshire;  thereafter  sent  to  the  complainer, 
and  by  him  put  into  Tain  Post-Office  on  the  9th,  so 
as  to  reach  Kdinburgh  on  the  Ilth ;  but  that,  by  a 
mistake,  it  did  not  reach  Edinburgh  till  the  morning 
of  the  12th :  That  immediately  on  its  being  so  re- 
ceived, it  had  been  tendered  to,  but  refused  by  the 
Clerk  to  the  bills,  on  the  ground  that  he  had  a  few 
minutes  before  given  to  the  opposite  agent  a  certificate 
that  no  caution  had  been  found.  And  he  craved  to 
be  reponed  against  the  above  certificate. 

The  Court  remitted  to  the  Clerk  to  receive  the 
bond  of  caution. 

Second  Division. — Lords  Ordinary,  Medwyn,  Balgray, 
Cringletie. — Act,  Neaves — Alt,  Wooa.^John  Jameson  and 
James  Pedie,  Agents. — Mr  Rolland,  Clerk. 

27 ik  January  1832. 

No.  171. — Reknie's  Trustee,  Purtuer,  v.  John  Hamilton, 

Defender, 

Bankrupt— Sale— Reduction— 1606,  c  5 54   Geo.    IIL   c. 

137.-^  party  having,  iti  Ike  ordinary  courte  of  butineUt  pur- 
chased bona  fide,  tun  horses  at  a  sale  by  public  roup ;  and  the 
seiler,  against  vhom  he  had  a  counter-claim  of  £60,  having  been 
sequestrated  unthin  60  days  of  the  roup — Heldf  that  the  sale 
was  not  reducible  under  the  Act  1696,  c.  5,  and  that  the  party 
was  entitled  to  deduction  of  his  counter-claim. 

In  February  1829,  the  defender  purchased  a  horse 
from  John  Rennie  of  Phantassie,  for  which  he  paid 
£60.  Having  turned  out  unsound,  it  was  returned, 
and  the  money  promised  to  be  repaid.  Before  re- 
petition, however,  Mr  Rennie  made  a  very  extensive 
sale  of  cattle,  by  public  roup,  on  28th  July  1829,  at 
which  the  defender  purchased,  and  received  delivery 
of  two  horses-— one  at  £76  and  the  other  at  £71. 
About  a  month  after  the  sale,  Mr  Rennie,  having  be- 
come insolvent,  was  sequestrated  on  the  28th  August, 
and  the  pursuer  confirmed  trustee  on  his  estates,  when 
he  demanded  payment  of  both  the  horses,  amounting 
to  £l47.  The  defender  admitted  the  purchase,  and 
offered  pavment,  under  deduction  of  his  counter- 
claim of  £60.  To  this  the  trustee  objected,  and 
raised  the  present  action,  on  the  ground  that  the  sale 
was  reducible  under  1696,  c.  5,  as  it  took  place  within 
60  day's  of  Rennie's  bankruptcy.  In  defence,  it  was 
maintained,  that  the  sale  was  made  dona  fide^  and  by 
public  roup,«»in  the  ordinary  course  of  business,  and 


without  fraud  or  collusion,  either  on  the  part  of  the 
seller  or  purchaser.  Lord  Moncreiff  pronounced  this 
interlocutor : 

"  Sustains  the  defences,  assoilzies  tbe  defender,  and  decerns  ; 
Finds  expenses  due,  and  remits  the  account  when  lodged,  to  the 
auditor  to  be  taxed. — Note, — Tbe  grounds  of  judgment  are  very 
simple :  The  Lord  Ordinary  is  of  opinion  that  the  act  1696  has 
no  application  to  a  case  like  this,     it  is  certunly  not  necessary, 
in  a  reduction  on  that  statute,  to  aver  or  to  prove  fraud.     The 
statute  gives  a  presumption  of  fraud,  where  the  facts  which  it 
points  out  are  plainly  involved  in  the  transaction.     But  the 
Lord  Ordinary  conceives,  that  it  is  necessary,  by  the  very  words, 
and  by  the  plain  spirit  and  meaning  of  the  act,  that '  the  dispo- 
sition, assignation,  or  other  deed'  challenged  ahoold  appear  to 
have  been  '  made  or  granted'  by  the  debtor  *  in  favour  of  his 
creditor,  either  for  his  satisfaction  or  further  security,  in  prefer* 
ence  to  other  creditors,'  and,  though  it  is  undoubted  law  that  the 
statute  is  of  sufficient  efficacy  to  reach  indirect  as  well  as  direct 
transactions  of  the  description  contemplated,  and  that  it  cannot 
be  evaded  by  any  covert  proceeding  where  the  truth  is  disclosed; 
it  is  nevertheless  equally  true,  and  has  always  been  held,  as  very 
distinctly  expressed  by  Mr  Bell  (ii.  217),  that  this  rale  only 
applies  the  statute  to  all  conveyances  to  a  creditor  '  if  directly 
or  indirectly  intended  to  confer  on  him  a  preference  over  other 
creditors.*    Before,  therefore,  there  can  be  any  room  even  for 
reasoning  on  a  ease  as  within  the  statute,  it  must  at  tbe  least 
appear  that  tbe  conveyance  was  made  with  the  intention  of  liv- 
ing to  the  particular  creditor  satisfaction  or  security  of  the  prior 
debt ;  for  if  this  intention  did  not  exist,  there  could  be  no  inten- 
tion to  g^ve  it  as  a  preference.     Hence  itll  the  cases  which  have 
been  decided  as  to  transactions  in  the  ordinary  course  of  bosinessy 
where  a  preference  may  be  actually  obtained  by  the  indirect  e£. 
feet  of  the  dealings  of  the  parties,  although  there  was  no  inten- 
tion to  give  either  payment  or  security.     Now,  in  the  present 
case,  there  is  no  averment  in  the  record,  either  that  the  sale  of 
the  two  horses  was  made  to  the  defender  *  for,  or  as  intended, 
either  directly  or  indirectly,  to  operate  in  payment  or  security  of 
the  prior  debt ;  and  on  the  face  of  the  transaction  it  may  be  as. 
sumed  that  no  such  thing  could  be  averred.     The  purchase  was 
made  at  a  public  auction,  at  which  Mr  Rennie  sold  stock  to  a 
large  amount,  about  j£  12,000,  as  averred  by  the  defender.     It 
is  no  doubt  a  very  possible  thing,  that  even  under  such  a  sale, 
a  preference  under  the  Act  1696  might  be  covered,  if  a  preconcert 
or  design  to  give  and  take  it  were  averred ;  but  there  ia  no  such 
averment  here ;  the  sale  was  open  to  all  the  world,  and  it  is  not 
even  stated  that  the  price  offered  publicly  for  the  horses  was 
beyond  their  fair  value.     Tbe  pursuer,  indeed,  ia  even  at  pains 
to  state  that  it  was  not  by  any  special  agreement  with  Mr  Rennie 
that  the  defender  got  possession  of  the  horses  without  granting 
his  bill.     Tbe  disputed  fact,  as  to  this,  appears  to  the  Lord  Or- 
dinary to  be  of  no  importance ;  the  averment  is  at  least  probable, 
that  other  persons,  who  were  not  prior  creditors,  but  known  to 
be  of  good  credit,  got  delivery  of  articles  purchased  in  the  same 
manner.  But  the  Lord  Ordinary  thinks  that  the  question  would 
have  been  exactly  the  same  us  it  is,  if  the  defender  bad  grantrd 
a  bill  for  the  price :   It  would  still  have  remained  to  be  decided 
whether  he  had  not  a  right  of  compensation  or  retention,  and  if 
the  Act  1696  does  not  reach  tbe  transaction  as  it  uow  stands,  it 
would  as  little  have  applied  to  it  in  the  other  form,  while  with- 
out it  the  claim  of  retention  would  have  been  dear.    But  the 
Lord  Ordinary  apprehends,  that  on  the  face  of  such  a  tranaac* 
tion  as  a  sale  and  purchase  of  a  single  article  in  an  extensive 
public  auction,  there  can  be  no  presumption  of  any  intention  as 
to  a  particulur  creditor.     A  sale  in  open  market  may  fall  nnder 
the  Act  1606,  if  a  previous  contrivance  be  proved ;  but  if  no 
such  contrivance  be  averred,  *  a  sale  in  market  for  a  fair  price  is 
not  challengeable,'  (Bell,  ii.  219),  and  yet  that  is  not  so  strong 
a  case  as  a  sale  by  auction,  because  the  bankrupt  does  specially 
transact  with  the  pHrticular  creditor,  even  where  he  sells  in  market. 
The  case  of  Hepburn  v.  Bell,  July  11, 1816,  as  shortly  reported 
by  Mr  Bell,  (Vol.  ii.  p.  2i4,)  is  undoubtedly  very  much  in  point, 
and  applies  a/vrtion.     But  even  though  it  were  to  be  doubted 
whether  the  judgment  pronounced  in  that  case  may  not  have 
gone  too  far,  the  unl^*  ground  of  hesitation  would  be  in  a  point 
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not  at  all  applicable  to  the  present  case.  The  Lord  Ordinary 
might  not  perhaps  have  thougfbt  it  necessary  to  state  the  grounds 
of  his  judgment  so  particularly,  if  it  had  not  been  represented 
to  him  that  this  is  a  leading  case,  and  that  there  are  a  number  of 
other  cases  under  the  same  sequestration,  which  will  be  regulated 
by  the  decision  of  it." 

The  pursuer  reclaimed,  and  pleaded — That  the  sale 
of  the  two  horses  was  redocible  under  the  statute 
1696,  c  5,  or,  at  lea^t,  the  defender  was  bound  to  pay 
the  price  of  them  in  full,  and  rank  for  his  £60  against 
Ronnie's  estate  as  an  ordinary  creditor.  It  was  not 
necessary  to  aver  or  prove  fraud.  Presumptive  and 
constructive  fraud  arose  under  the  statute. 

The  Court  unanimously  adhered. 

Piirsuer*a  Authorities— 1696,  c.  5.  54  Geo.  III.  c.  137. 
Grant  0.  Grant;  Mor.  949.  BelVs  Principles,  ^63.  Bell's 
Com.  II.  p.  217. 

Defender's  Authorities — Pell's  Com.  I.  p.  217;  5th  Ed. 
1.  214,  Note  i.     Hepburn  v.  Bell,  1 1th  July  1816. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act.  Forsyth. 
^^/.  Jameson  and  Hope  CuUen. — Allan  and  Bruce,  W.S.,  and 
Walker,  Richardson  and  MelviUe,  W.S.,  Agents.— Mr  Per- 
guson,  Qerk.  ' 

27th  January   1832. 
No.    172. — William  Ewing,   Pursuer  ^  Reclaimer,  v.   Thb 
Commebcial  Bank,  &e.,  Creditors  of  the  late  John  Bdchabt, 
W.  o.f 

Bxpentes^- Agreement— >^  partj^  having  a  claim  against  the  estate 
of  a  deceased  person,  and  hazdng  neglected  fin  terms  of  a  nnnute 
to  which  he  agreed^]  to  lodge  his  claim  and  vouchers  wUhin  six 
monthsjrom  the  debtor*s  death  ;  and  thereajievt  when  considerable 
expense  had  been  incurred  in  collecting  the  debts,  having  raised  a 
fnultiplepoinding,and  opposed  the  trustee* s  claim — Circumstances 
in  which  held,  L  That  the  Bank  had  no  daim.'-^IL  That  the 
Bank  was  liable  to  the  trustee  in  the  expensesincurred  subsequently 
to  lodging  the  amount  of  the  fund  in  medio. 

The  creditors  of  the  late  John  Buehan,  W.S.»  and 
anione  others,  an  agent  of  the  Commercial  Bank,  met 
aflterMr  Bnclian*8  fnneral>  on  26th  September  1822. 
At  this  meeting, 

'*  Mr  Ewing  stated,  that  he  had  taken  out  an  edict  before  the 
Commissaries  of  Edinburgh  for  the  purpose  of  being  decerned 
executor-creditor  to  Mr  Buchan — that  he  had  no  desire  to  hold 
the  office  for  behoof  of  himself  individually,  but  was  ready  to 
do  BO  for  the  interest  of  those  creditors  who,  within  the  l^al 
period,  shall  produce  claims  to  him  properly  constituted,  reserv- 
ing to  him  and  all  the  other  creditors  to  object  to  each  other's 
cliums,  as  accords ;  and  he  now  agreed,  and  obliged  himself  to 
account  to  the  creditors  for  his  intromissions  accordingly,  if  they 
allowed  him  to  go  on  with  his  confirmation  without  applying  to 
be  conjoined  in  the  same." 

The  creditors  agreed  to  Mr  E wing's  proposal,  and 
at  his  suggestion  appointed  a  committee  to  assist  him 
in  the  management  of  the  estate.  Mr  Ewing,  by  21st 
April  1825,  had  realized  £1849  of  Mr  Buchan *s  funds, 
but  the  expenses  incurred  in  recovering  this  sum 
amounted  to  £1287,  leaving  a  balance  of  £562.  The 
Commercial  Bank  did  not  lodge  the  bills  on  which 
ihej  founded  their  claim,  in  terms  of  the  minute,  nor 
wittiin  six  months  after  Bwing's  confirmation  and 
Bnchan's  death.  The  Bank  then  raised  a  multiple* 
poinding  in  £wing*8  name,  and  he  lodged  a  claim  for 
£500,  and  condescended  on  the  above  sums  recovered 
and  expended,  and  the  balance  of  £562  as  the  fund 
in  medio.  The  Commercial  Bank  likewise  lodged  a 
claim  for  £693,  exdnsive  of  interest,  founded  on  said 
bills,  and  gave  in  re-revised  objections  to  Mr  Ewing's 
claim>  and  particularly  to  the  expenses  which  he  had 


incurred  in  recovering  Bnchan's  funds.  Mr  Ewing 
also  objected  to  the  claim  of  the  Commercial  Bank, 
and,  inter  alia,  on  the  ground  that  they  were  parties 
to  the  minute,  and  had  failed  to  lodge  their  vouchers 
in  terms  thereof,  and  within  the  legal  period  of  six 
months  after  Mr  Bnchan's  death.  On  the  22d  No- 
vember 1831,  Lord  Mackenzie, 

"  Sustains  the  objections  of  the  raiser  to  the  claim  of 
Alexander  Macartney,  and  repels  the  claim  of  the  said  Alex- 
ander Macartney  to  any  share  of  the  fund  in  medio  accordingly ; 
but  finds  that  the  said  Alexander  Macartney  is  not  liable  to  the 
raiser  in  any  expenses  hitherto  incurred,  and  decerns." 

Ewing  reclaimed,  in  so  far  as  the  Commercial  Bank 
had  not  been  found  liable  to  him  in  expenses. 

The  Court 

"  Alter  the  interlocutor  in  so  far  as  herein  complained  of: 
Find  the  complainer  entitled  to  the  expenses  of  process  incurred 
by  him  subsequently  to  the  date  of  lodging  the  amount  of  the 
fund  in  medio :  Allow  an  account,"  && 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act,  Jame- 
son.— Alt,  Clepbane. — Wotherspoon  and  Mack,  W.  S.,  and  J. 
A.  Campbell,  W.  S.  Agents Mr  Holland,  Clerk. 

2Sfh  January  1832. 

No.  173. — Robert  Bennie,  Pursuer,  v.  George  Baowir, 

JJefender. 

Probative  Writ— Receipt— Stamp — Proof — Jl  party  having 
granted  an  acknowledgment,  not  damped  nor  subscribed  befort 
witnesses,  that  he  had  received  eetiain  biUs  and  money,  to  be  ap^ 
plied  in  payment  of  arrears  of  rent — ^Held,  that  such  document 
was  st{[jlicient  ewlence  of  the  bills  having  been  received,  and  &f 
money  having  been  paid,  and  of  the  purpose  for  which  they  had 
been  delivered,  but  that  it  did  not  prove  the  amount  of  money 
paid. 

The  pursuer,  Bennie,  by  missive  letter  addressed  to 
Mr  Colt  of  Gartsherrie,  for  whom  the  defender  Brown 
is  trustee,  took  in  lease,  the  lands  and  houses  of  Loch- 
wood  for  one  year,  from  Whitsuuday  1824,  at  the 
rent  of  £100,  payable  at  Martinmas  1824.  Besides  this 
sum  of  rent,  Bennie,  by  the  missive,  became  bound  to 
pay  the  public  and  parodiral  burdens  dae  from  the  farm, 
and  also  to  pay  for  the  dung  and  grass  seeds  left  aird 
sown  by  the  preceding  tenant,  according  to  a  valuationr. 
Bennie  entered  into  possession,  and  upon  Ist  December 
1S24,  paid  to  Mr  Mack,  Brown's  agent,  £55,  for  which 
an  acknowledgment  was  given,  <  to  account  of  his  rent.' 
On  16th  February  1825,  he  made  another  payment  in 
cash  to  the  same  agent,  and  also  delivered  to  him  two 
bills,  amounting  to  £26,  4.  6.,  payable  some  time 
afterwards  ;  in  return  for  wliich  the  following  acknow** 
ledgment  was  addressed  and  delivered  to  Bennie : — 

"  SiE — I  have  this  day  got  bills  and  cash  from  you  to  the 
amount  of  fifty-five  pounds  four  shillings  and  sixpence,  which 
shall  be  placed  to  account  of  your  rent  due  to  Mr  Brown.** 
(Signed)     «  G.  Mack."     "  Glasgow,  16<A  February  1825. '♦ 

On  29th  April  1825,  Brown  presented  a  petition  to 
the  Sheriff  of  Lanarkshire,  on  the  narrative  that  the 

whole  rents  and  public  burdens  had  not  been  paid 

and  praying  for  nequestration  of  Bennie*s  stocking, 
crop,  &c  on  the  farm, 

"  until  the  petitioner  is  satisfied  and  paid  the  foresaid  arrears^ 
public  burdens,  and  other  stipulations,  to  be  afterwards  conde* 
acended  on  in  the  eourse  of  this  process-— all  io  terms  of  the  said 
missives  of  lease." 

In  defence  against  this  application,  Bennie  founded 
on  the  documents  above  quoted,  as  proving  that  the 
whole  money  rent  had  been  paid ;  and  ia  regard  to  the 


260 


THE  SCOTTISH  JURIST. 


C^an* 


value  of  the  dung,  grass  seeds,  and  public  burdens,  he 
denied  the  competency  of  sequestration  being  awarded 
for  these ;  but  as  he  did  not  dispute  his  liability  to  pay 
them,  he  afterwards  consigned  £ll,  15.  6.  to  meet 
that  demand.  Replies  were  lodged  for  Brown,  in 
which  he  restricted  his  claim  to  the  money  rent ;  but 
averred,  that  on  16th  February,  in  place  of  £29  in 
cash,  there  had  only  been  paid  £9,  and  that  tlie  ac- 
knowledgment, bearing  more  to  have  been  paid,  had 
been  made  out  by  mistake  in  the  hurry  of  unsiness, 
by  his  clerk :  and  be  referred  this  fact  to  Bennie's  oath. 
T^his  reference  was  sustained  by  the  SherifF,  but 
it  was  thereafter  retracted  by  Brown;  which  the 
Sheriff  allowed  him  to  do,  on  payment  of  expenses. 
Brown  then  pleaded.  That  the  document  of  16th  Fe- 
bruary, not  being  stamped,  nor  duly  tested,  was  alto- 
gether improbatire,  and  therefore  could  not  be  re- 
ceived in  evidence  of  any  such  payments  as  were  said 
to  have  been  made.  The  Sheriff,  10th  October  1825, 
pronounced  this  interlocutor : 

"  Sustains  tbe  objection  raised  under  the  Stamp  Act,  31st  Geo. 
III.  c.  25,  sec.  16,  against  the  validity  of  the  niissires  or  note 
No.  2-2,  subscribed  by  the  pursuer's  procurator,  acknowledging 
that  he  had  got  from  the  defender,  to  account  of  the  rent 
payable  by  tlie  defeflder  to  the  pursuer,  bills  and  cash  to  the 
amount  of  £55,  4w  6. ;  and  finds,  in  terms  of  the  Act  of  Pariia- 
meot  foresaid,  that  the  said  missives  or  note  cannot  be  pleaded 
or  given  in  evidence,  or  admitted  in  any  Court  to  be  good,  use- 
ful, or  avaikble  in  law  or  equity  :  Bnt  in  respect  the  pursuer  in 
his  pleadings  admits  the  alleged  payment  aforesaid,  to  the  extent 
of  X9,  and  that  the  two  bills  amounting  to  je26,  4.  a,  deposited 
by  the  defender  in  the  hands  of  the  pursuer's  procurator,  hove 
been  retired :  Finds  that  the  defender,  under  the  transaction  in 
question,  falls  to  get  credit  for  the  sum  of  £35,  4.  6.  in  part 
payment,  and  towards  extinction  pro  tanto  of  his  rent :  Finds 
the  additional  payment  of  £20  can  only  be  established  by  legal 
evidence  in  writing,  under  the  bands  of  the  pursuer,  or  of  his 
DTOcurator,  or  by  the  oaths  of  these  persona :  Allows  the  de- 
fender to  prove  the  said  additional  payment  accordingly,"  &c. 

Bennio  thereupon  having  presented  a  reclaiming 
petition,  and  obtained  leave  from  the  Sheriff,  got  tk^ 
document  of  16th  February  stamped  with  a  one  pound 
.agreement  or  deed  stamp.  The  Sheriff-substitute 
thereafter,  on  22d  September  185^6,  prouounced  the 
following  interlocutor : — 

<•  Having  advised  the  minute  for  the  pursuer,  No.  24,  with  an- 
swers  for  the  defender,  and  re-considered  the  whole  of  this  pro- 
cess, in  which  the  record  is  closed,  In  respect  it  appears  that 
the  writing,  No.  2-2  of  process,  cannot  be  considered  as  an 
agreement,  in  respect  it  is  provided  by  the.  4th  section  of  tie 
Act  55  Geo.  III.  c.  184,  tnat  no  stamp  appropriated  to  denote 
the  duty  charged  on  any  particular  instrument,  and  bearing  the 
name  of  such  instrument,  shall  be  used  for  denoting  any  other 
duty  of  the  same  amount,  or  if  so  used,  the  same  shall  be  of  ne 
avail ;  In  respect  it  appears  from  the  description  given  in  the 
schedule  subjoined  to  the  said  Act,  that  the  writing  in  question 
is  truly  a  receipt,  acknowledgment,  or  writing,  given  for,  or  upon 
payment  made,  by  money  or  bills,  to  the  account  of  the  rent  owing 
by  the  defender  to  the  pursuer,  falls  to  be  charged  and  impres- 
sed with  the  receipt  stamp  alone;  In  respect  that  said  writing  is 
fiot  impressed  with  such  stamp,  but  with  the  stamp  of  on« 
pound  applicable  to  instruments  of  agreement,  Finds  the  said 
writing,  as  so  stamped,  can  have  no  farther  effect  or  avail  in  law, 
than  attached  to  it  before  the  said  agreement  stamp  was  adhibit,. 
cd  thereto  :  Sustains  the  objections  preferred  by  the  pursuer  in 
said  minute,  and  recurs  and  adheres  to  the  interlocutor  reclaimed 
•gainst'* 

The  Sheriff  adhered  to  this  judgment,  and  there- 
after expfuises  were  found  due,  modified,  and  de- 


cerned for ;  and  Bennie  was  incarcerated  for  payment 
of  the  expenses.  Bennie  then  brought  the  present 
action  of  reduction  of  the  abore  judgment,  and  plead- 
ed— I.  That  it  was  incompetent  to  apply  for  seques- 
tration for  any  thing  except  the  money-rent  stipulat- 
ed ;  and  that  alleged  claims  for  public  burdens,  ralue 
of  grass  seeds,-  &c.  could  not  ne  enforced  br  such 
dilig^nce.^-II.  That  at  the  date  of  sequestration,  no 
money-rent  was  due. — III.  That  the  document  of 
16th  February,  not  being  merely  a  receipt  for  money 
paid,  but  an  obligation  to  impute  the  proceeds  of  the 
bills,  along  with  the  money,  in  extinction,  pro  tantOy  of 
the  claims  by  the  landlord,  did  not  require  to  be 
stamped.^  I V.  That  although  it  did  require  to  be 
stamped,  the  objection  was  remored  by  having  got  a 
stamp  affixed  to  it,  of  a  value  exceeding  that  required 
by  law.  In  defence,  it  was  pleaded — l.  That  it  was 
legal  and  competent  to  sequestrate  in  security  of 
public  burdens,  and  other  prestations,  as  the  amount 
thereof  shall  be  aacertaineo,  in  all  cases  where  the 
tenant  becomes  bound  to  pay  such  public  burdens  and 
prestations. — If.  That  such  an  objection  was,  how- 
ever, removed,  -by  the  restriction  of  the  libel  to  the 
money-rent  alone. — III.  That  the  document,  I6lh  Fe- 
bruary, in  so  far  as  it  was  a  receipt  for  money,  was 
improbative,  as  being  unstamped,  and  cobld  not  be 
foanded  on  in  any  court  of  law  or  equity. — IV.  It 
was  not  competent  to  impress  a  receipt  stamp  upon  it 
at  the  time  it  was  stamped,  and  no  receipt  stamp  was 
ever  impressed  upon  it. — V.  That  as  an  agreement,  the 
document  was  improbative ;  and  that  it  was  compe- 
tent to  retract  the  reference  to  oath  at  any  time  be- 
fore the  oath  was  taken.  The  Lord  Ordinary,  on 
12th  November  18S1,  pronounced  the  following  in- 
terlocutor and  note: — 

"  riaving  considered  the  dosed  record,  and  heard  parties' 
,  procurators  thereon,  and  thereafter  made  avizandum  with  the 
process— Sustains  the  defences,  assoilzies  the  defender,  and  de- 
cerns :  Finds  expenses  due ;  allows  an  account  thereof  to  be 
given  in,  and  remits  the  same,  when  lod^,  to  the  Auditor  to 
be  taxed.— Atfttf. — The  Lord  Oidinary  in  general  approres  of 
the  judgment  set  forth  in  the  interlocutors  of  the  Sbenlf.  -But» 
more  particularly.  Is/,  He  is  of  opinion,  that  though  there  wa» 
an  inaccuracy  in  the  original  petition,  in  so  far  as  it  prayed  for 
sequestration  generally,  till  payment  of  the  arrears  of  rent  and 
public  burdens,  and  other  stipulations  of  the  lease,  to  be  after- 
wards specially  condescended  on,  this  inacunicy  waa  corrected 
in  the  replies  by  an  express  restriction  of  the  prayer  of  the  peti- 
tion. The  Lord  Ordinary  thinks  that  that  restriction  was  com. 
petent,  and  that  it  was  sufficiently  clear  to  exclude  any  qnes- 
tion  as  tt>  tie  competeney  of  sequestration  for  the  value  of  the 
grass  seeds  or  dung  referred  to.  5Ui,  He  is  cle%r]y  of  opinion, 
that  it  was  con^etent  to  Mr  Brown  to  retract  the  reference  to 
the  present  pursuer's  oath,  with  regard  to  the  disputed  payment 
o[  £55  on  the  16th  February  1825.  3^/,  He  is  of  opinion  that 
the  writing  bearing  the  date  of  16th  February  182^,  nius^  he 
considered  as  a  receipt  for  money,  and  that  it  cannot  bear  faith 
in  judgment  rnider  the  stamp  laws.  Mh,  As  a  consequence  from 
tbia  last  point,  it  must  be  incumbent  on  the  present  pursuer  to 
prove  the  payment  alleged  to  have  been  made  on  that  day  •  and 
there  being  no  evidence  except  the  admissions  of  Mr  Brown, 
and  the  circumstances  relative  to  the  two  bills,  the  fact  must 
stand  thus,  that  he  paid  ^9,  and  delivered  a  bill  for  .£0,  4.  6. 
and  B  bill  for  ;€20,  and  that  though  Mr  Brown  refttsed  to  ac- 
cept of  these  bills  as  payment,  and  held  them  only  in  security, 
they  were  afterwards  paid,  and  are  to  be  credited  in  the  account'- 
iog.  But  there  is  no  evidence,  and  the  fnct  is  not  admitted, 
that  cither  these  bills  or  the  £9  were  received  as  delinite  pay- 
itients  for  the  arrears  of  the  rent  and  taxes  specifictdly.     oth.    If 
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the  Sheriff  was  right  in  refusing  effect  to  the  document  bearing 
date  16th  February  1825,  the  sura  for  which  he  ultimately  de- 
cerned, £93,  10.  9.  was  the  true  debt  at  the  date  of  the  original 
petition.  See  sUte,  No.  15  of  process  (No.  16  of  original 
process),  which  ought  to  be  printed  if  the  case  is  submitted  to 
the  Court.  The  only  question,  therefore,  which  remains  is, 
whether  the  decree  given  for  this  sum  was  warranted  under  the 
petition  for  sequestration  as  restricted.  The  receipt  for  the 
first  payment  of  £55  bears  expressly  to  be  to  account  of  the 
r«nt ;  but  there  is  no  evidence,  and  no  admission,  that  either  the 
£9  or  the  bills  for  ^£26,  4.  6.  were  given  or  taken  as  definite 
Bayments  specially  to  account  of  the  rent  or  the  taxes.  The 
bills,  indeed,  he  bad  expressly  refused  to  take  on  that  footing. 
Mr  Brown  therefore  was  entitled  to  impute  these  sums  to  that 
part  of  his  debt  which  was  the  least  secured,  but  comprehended 
in  the  obligatiofls  of  the  lease,  vie.  the  value  of  the  grass  seeds 
and  dung,  and  then  the  result  is,  that  the  sura  decerned  for  t^'as 
truly  due  as  arrears  of  the  rent  and  taxes  exclusively,  for  which 
the  sequestration  was  clearly  competent." 

On  advising  » lecUiming  iiote  for  the  pursuer. 

Lord  Baigrny.'^The  doctiment  or  acknowledgment  of  16th 
February,  is  a  perfectly  good  document  to  prove  that  the  bills 
and  money  were  received,  and  of  the  purpose  for  which  they 
were  given,  and  that  money  was  paid.  It  is  a  perfectly  good 
document  to  that  effect  Although  it  may  not  prove  the  amount 
of  money  paid,  it  proves  that  the  bills  were  received,  and  any 
money  that  was  paid,  was  so  received  and  paid  to  account  of 
the  rent,  directly  speaking.  It  is  admitted  that  there  was  at 
least  £9  paid  on  this  occasion. 

The  other  Judges  concurred — and  the  Court  pro- 
nounced the  following  interlocutor : — 

'*  Recal  the  interlocutor  reclaimed  against,  and  find  that  the 
pursuer  is  entitled  to  deduction  of  the  j£9,  16th  February  1825, 
and  of  the  bills  for  £6»  4.  6.,  and  for  £20  when  paid,  as  pay. 
ments  to  account  of^rent ;  and  with  this  finding,  remit  the  cause 
to  the  Lord  Ordinary,  to  proceed  fartlier  in  it,  as  shall  be  just, 
reserving  entire  all  claims  for  expenses,  hinc  inde.** 

First   Division.— Lord  Ordinary,   Moncreiff^^c/.  Cuningu 

bame Alt,  Jameson. — F.  Hamilton,  W.  S.,  and  Wotherspoon 

^d  Mack,  W.S.,  Agents. — Sir  R.  Dundas,  Clerk. 

2Sth  Janxmry  1832. 

No.  174. — Thomas  Richardson,  Peiitioner,  v.  John  Cousin, 

JReapondent, 

Inhibition,  Loosing  of — Caution — The  purchaser  of  heritable  sub^ 
Jects,  against  which  inhibition  had  been  used  by  a  creditor  of  the 
seller  prior  to  Uie  purchase,  having  applied  to  have  the  diligence 
recalled  on  caution — Circumstances  in  which  this  was  refused. — 
Opinion  expressed,  tfiat  a  purchaser  was  etUitled  to  make  such  an 
afrplication  in  his  own  name, 

David  Cusine,  on  20th  July  1825,  granted  his  pro- 
nitssory-note  at  three  months*  date,  for  £54,  8s.,  to 
the  respondent  John  Cousin.  The  note  not  having 
been  paid  when  it  fell  due,  the  respondent  applied 
fur,  and  obtained  in  the  usual  way,  letters  of  inhibi- 
tion, which  were  expede  on  2d  November  1826,  and 
published  and  executed  against  David  Cusine  on 
the  same  day,  and  were  duly  recorded  on  21st  of 
same  month.  David  Cusine  was  proprietor,  inter 
alia,  of  certain  houses  at  IVfurningside,  near  Edin- 
burgh, which  were  purchased  hv  the  petitioner  Rich- 
ardson. The  purchase  was  said  to  have  taken  place 
in  the  beginning  of  November  1826,  and  the  peti- 
tioner to  have  entered  into  possession  at  Martinmas 
of  that  year ;  but  the  draft  aisposition  was  nut  pre- 
pared till  the  month  of  March  1827.  After  some 
proposals  and  correspondence,  with  a  view  to  obtain 
a  discharge  of  the  aWve  inhibition^  which  were  un- 


successful, the  petitioner  presented  the  present  appli- 
cation to  have  it  recalled,  without,  or  at  least  upon 
caution.  In  support  of  this  application  it  was  stated, 
that  the  letters  of  inhibition  erroneously  described 
the  date  of  the  promissory-note  on  which  they  pro- 
ceeded, stating  the  same  to  have  been  on  20th  July 
'*  eighteen  and  twenty-five  years,"  and  omitting  the 
word  hundred  :  That,  besides,  there  were  other  inhibi- 
tions prior  to  that  of  the  respondent,  and  which  would 
more  than  exhaust  the  price  of  the  subjects ;  but  that, 
at  any  rate,  as  the  petitioner  was  ready  to  find  un- 
doubted caution,  he  was  entitled  to  have  the  inhibi- 
tion recalled. 

The  respondent,  in  ansvi'er,  pleaded — I.  That  alt 
though  the  debtor  and  seller,  David  Cusine,  might 
competently  have  presented  such  an  application,  it 
was  incompetent  at  the  instance  of  the  petitioner,  who 
was  not  debtor,  but  merely  purchaser  of  the  property. 
To  sustain  his  title,  would  subvert  the  object  and 
nature  of  the  diligence :  for,  if  competent  for  him,  it 
must  be  equally  competent  for  an  adjudger,  or  even 
a  posterior  inhibitor — which  would,  if  allowed,  con- 
vert the  diligence  into  a  complicated  competition  of 
conflicting  rights  of  all  sorts. — 11.  The  alleged  omis- 
sion of  the  word  <*  hundred,"  in  the  narrative  of  the 
letters  of  inhibition,  was,  of  itself,  of  no  importance, 
and  was  not  fatal  to  the  diligence — especially  as  the 
date  of  the  promissory-note  was  distinctly  stated  in  the 
execution  of  the  diligence,  and  on  the  record. — III.  The 
finding  of  caution,  in  ordinary  cases,  where  inhibition 
is  used  on  a  depending  action,  is  generally  just  as  food 
and  effectual,  sometimes  more  so  to  the  inhibiting 
creditor,  as  the  security  afforded  by  the  diligence  it- 
self: But  that  would  not  be  the  case  here,  where 
there  is  no  depending  action,  and  where  it  would  be 
necessary  to  oring  an  action  to  make  effectual  the 
debt.  The  petitioner  ought  to  have  brought  a  multi- 
plepoinding,  and  consigned  the  price,  to  abide  the 
claims  of  all  concerned. 

Lord  Craigie,'^!  do  not  remember  of  an  objection  like  this 
having  been  stated.  J  think,  however,  that  the  purchaser  is 
entitled  to  use  the  name  of  the  seller  to  get  tbe  inhibition  re- 
called, on  caution  being  found.  It  is  quite  clear  the  seller 
might  have  done  so ;  and  why  should  not  tbe  purchaser  be  also 
entitled  to  do  it.  In  every  case,  the  user  of  an  inhibition  must, 
however,  follow  it  up,  and  bring  a  reduction  of  any  sales  made 
spreta  of  the  diligence,  to  make  it  effectual. 

Lord  D^lgratf. — Inhibition  only  entitles  the  party  using  it  to 
set  aside  tbe  sale ;  he  cannot,  by  it  alone,  lay  his  hands  upon  the 
subject.     It  is  a  mere  prohibitory  diligence. 

Lord  Pi-esident, — A  person  purchasing,  spreta  inhibitione,  does 
so  at  his  own  risk,  and  takes  his  chance  of  the  inhibition  being 
effectual,  if  followed  up  by  an  action  ;  or,  suppose  an  inhibition 
to  be  used  on  a  depending  action,  and  that  it  is  loosed  on  caution, 
the  party  using  it  must  still  go  on  with  his  action  for  payment 
of  his  debt.  He  cannot  get  payment  by  tbe  inhibition,  but 
must  get  his  decree  for  his  debt,  to  make  the  diligence  of  any 
avail. 

Lord  Dalgray, — The  power  to  rccal  an  inhibition  on  caution,  is 
within  the  equitable  discretion  vested  in  the  Court.  Onginally, 
the  Court  had  no  such  power  at  all.  Now,  however,  the  Court 
have  that  equitable  discretion  of  loosing  it,  causa  cognita.  It  is 
not  to  be  loosed  as  a  matter  of  course  on  caution ;  but  only 
when  tbe  Court  is  satisfied,  that,  in  the  exercise  of  that  discre* 
tion,  it  ought  to  be  so  looted.  JSow,  here  the  inhibition  has 
been  granted,  and  passed  upon  a  bill*  which  is  equivalent  to  a 
decree  of  the  Court ;  and  when  the  creditor  comes  for  payment, 
be  has  his  diligence  on  his  bill  or  bond  against  the  person  of  the 
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debtor  ;  but  that  does  not  give  him  tbe  subjects  over  which  the 
inhibition  extends.  If  he  wants  to  make  the  debt  real,  he  must 
lead  his  adjudication  against  the  subjects,  and  so  must  still,  in 
that  way,  go  on  with  an  action  to  get  payment  from  the  subjects. 
I  see  no  hardship  here  at  all. 

Lord  Giiliet, — The  whole  question  is  one  of  equity  and  dis- 
cretion in  the  Court ;  and  can  you  in  equity  do  that  which  is 
against  the  inhibiting  creditor. 

The  Court  refused  to  recal  the  inhibition. 

First  Division.— ^c/.    D.   M'Neill ^//.  Dean  of  Faculty 

(Hope),  Pyper. — John  Brown  and  Alexander  Boyd,    W.S., 
Agents.~Mr  Belt,  Clerk. 

2Sth  January  1832. 
No.  175. — Dr  James  Hamilton  &  Archibald  Nibbet,  P^/i- 

tioners,  v.  TUE  COMMISSIONERS  OF  IMPROVEMENTS  OF   EDIN- 
BURGH, Respondents. 

Title— Expenses^Heritoble  Creditor— 7  and  8  Geo.  IV.  c 
76 — The  Improvements*  Statute  of  Edinburgh  having  provided, 
that^  in  certain  cases,  the  value  of  property  taken  for  the  purposes 
of  the  Act  should  be  estimated  by  the  verdict  of  a  Jury,  and 
the  property  be  vested  in  the  Commissioners  under  the  Act,  with 
pouter  to  feu  it  outt  ^c. — Held,  I.  That  heritable  creditors  in 
subjects  so  taken,  were  not  bound  to  grant  any  titles  to  the  pro* 
perty  over  which  their  security  extended  at  their  own  expense—-- 
JI.  Observed,  that  under  the  Act,  assignations  and  discharges  by 
the  heritable  creditors,  were  svfficient  to  vest  the  Commissioners 
with  a  feudal  title. 

The  petitioner,  Dr  Hamilton,  was  heritable  credi- 
tor in  a  first  security  for  £400,  over  a  house  in  Brown 
Square,  the  property  of  the  late  Dr  Miller,  and  the 
petitioner,  Nisbet,  was  a  postponed  heritable  creditor, 
m  a  bond  over  the  same,  to  the  amount  of  £300.  The 
bonds  contained  all  the  usual  clauses,  and  infeftments 
had  b^en  taken  and  duly  recorded.  Dr  Miller's  house 
was  in  the  line  of  the  <*  south  approach,"  and  was 
included  in  the  schedule  of  the  Statute  7  and  8  Geo. 
IV.  c.  76,  passed  in  1827,  for  carrying  into  effect  cer- 
tain improvements  in  the  city  of  Edinburgh.  If  parties 
were  unwilling  to  sell  their  property,  or  transact  with 
the  Commissioners,  the  Statute  (p.  22  and  23)  pro- 
vided, that  their  value,  &c.  shall  be  estimated  by  a 
Jury,  summoned  by  the  Sheriff.  The  verdict  of  the 
Jury,  and  the  judgment  of  the  Sheriff  tJiereupon,  are 
declared 

"  binding  and  conclusive,  to  all  intents  and  purposes  whatsoever, 
against  the  said  Commissioners  respectively,  and  against  such 
person  or  persons,  bodies  politic,  coq)orate,  or  collegiate,  and  all 
and  every  other  person  or  persons  whatsoever,  having  or  claim- 
ing any  right,  title,  trust,  or  interest,  of,  in,  to,  or  out  of  such 
lands,  houses,"  &c. 

On  payment  or  tender  of  the  price  so  awarded  to  the 

parties  concerned,  or  on  consignation  thereof  in  certain 

Banks,  the  Commissioners  are  entitled  (p.  25  of  Act,) 

"  to  remove,  pull  down,  convert,  feu  out,  and  otherwise  dispose" 
of  such  lands  or  houses,  &c.  ;  *<  and  the  said  Commissioners 
fihall  be  indemnitied  therein,  and  shall  be  vested  in  the  posses- 
sion of  the  premises  so  to  be  converted  and  disposed  of,  under 
the  authority  of  this  Act." 

A  Jury  having  been  empannelled,  of  consent  of 
parties,  awarded,  on  1st  September  1830,  "  the  sum  of 
£900,  payable  at  Whitsunday,  to  the  heritable  credi- 
tors called  ill  this  action,  in  respect  of  their  rights." 
In  case  of  disputes  between  the  parties  as  to  want  of 
title,  &c.,  the  Commissioners  are  authorised  to  consign 
the  price  in  the  Bank,  under  the  control  of  the  Court 
of  Session.  The  petitioners  applied  to  the  clerk  of 
tbe  Commissioners  for  payment  of  their  respective 


claims ;  and  having  been  refused,  they  presented  sum- 
mary applications  to  the  Court,  for  a  warrant  against 
the  Bank  of  Scotland  for  payment  of  their  respective 
sums,  with  interest  and  expenses.  The  Commissioners 
answered — That  the  petitioners  were  not  entitled  to 
payment  of  the  sums  in  their  bonds  till  they  assigned^ 
not  only  their  whole  right  and  interest  in  the  sfud 
house,  as  constituted  by  their  heritable  securities,  but 
also  furnished,  at  their  own  expense,  a  feudal  title  to 
the  house  itself,  from  Dr  Miller's  heir-at-law  :  That 
this  was  necessary  under  the  present  Statute,  which 
had  not  a  clause  like  the  Turnpike  Act,  vesting  feu- 
dally the  property  acquired  under  it  without  a  title. 

Replied — The  Commissioners  hare  got  a  sufficiently 
good  title,  for  they  are  not  only  vested  with  the  pro- 
perty,  but  are  entitled  to  fen  out,  and  otherwise  dis- 
pose of  it.  If  the  title  were  good  down  to  the  verdict 
of  the  Jury,  which  is  not  disputed,  the  Statute  does 
the  rest.  Tbe  petitioners  are  ready  to  assign  their 
rights,  and  grant  discharges,  or  grant  any  title  that  is 
in  their  power,  and  necessary,  but  then,  tt  must  be  at 
the  expense  of  the  Commissioners.  Under  the  clause 
of  sale  in  their  bonds,  they  would  have  been  entitled 
to  all  their  expenses  out  of  the  penalties,  had  they 
been  obliged  to  bring  a  sale  of  the  property — and 
they  are  not  to  be  made  worse  by  the  Statute.  At 
any  rate,  it  is  from  the  representatives  of  Dr  Miller, 
over  whom  the  petitioners  have  no  control,  that  the 
Commissioners  must  demand  their  title.  All  that  the 
heritable  creditors  are  bound  to  do,  is  to  assign  their 
rights,  and  grant  discharges. 

Duplied — In  every  case  of  a  sale  under  a  Statute* 
by  the  verdict  of  a  Jury,  every  thing  is  ni^ed  to  the 
Jurors  which  may  increase  the  value  of  the  property, 
even  the  expenses  of  making  up  titles,  &c. 

Lord  Cringletie, — This  case  appeared  somewhat  like  the 
Blythswood  cause,  where  a  man  attempted  to  give  his  own  agent 
a  right  to  draw  all  the  titles  in  the  transmission  of  property 
which  he  feued  out.  It  was  said  that  here  there  must  be  a  dis- 
position ;  but  he  thought  that  the  property  was  vested  in  the 
Commissioners  by  the  Act  of  Parliament,  which  gave  them 
power  to  feu  it  out,  and  otherwise  dispose  of  it,  for  the  purposes 
of  the  AcL  Suppose  that  the  party  to  whom  the  property 
belonged  could  not  be  found,  woere  would  the  Commission- 
ers  get  a  title  then  ?  only  in  terms  of  the  Statute,  which  has 
provided  for  this  emergency.  Surely  the  Commissioners,  in 
that  case,  would  not  refuse  to  enter  into  possession  of  the  pro- 
perty for  want  of  title. 

Lord  Meadowbank. — According  to  a  fair  interpretation  of  the 
Statute,  and  on  the  principles  of  common  sense,  the  Commis- 
sioners must  pay  for  their  title  in  this  case. 

Lord  Gtenlee  concurred ;  and  even  supposing  the  Commission- 
ers had  a  right  to  insist  for  a  title,  it  would  be  hard  to  aay  that 
the  creditor  was  to  lose  part  of  his  debt  in  giving  a  title  to  the 
Commissioners.  He  thought  that  the  Commiasionen  must 
pay  for  their  title. 

Lord  Justice-Clerk  was  of  the  same  opinion.  The  Commis- 
missioners  had  no  right  to  lay  the  burden  of  making  up  the  titles 
on  the  heritable  creditors.  A  valid  assignation  and  diacbarge 
was  all  that  the  Commissioners  could  ask. 

The  Court  pronounced  this  interlocutor  on  each  of 
the  petitions : 

**  Find  that  the  respondents  are  not  entitled'to  demand  from 
the  petitioner  any  other  title  than  a  discharge  and  assignation  of 
his  heritable  security  over  the  subjects  in  question,  the  same  to 
be  made  wholly  at  the  expense  of  the  Improvement  Commis- 
sioners— and  therefore  repel  the  objections  stated  for  tbe  re- 
spondents ', — and  upon  the  petitioners  executing  said  discharge 
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and  assignation,  gmnt  warrant  to,  and  ordain  the  GoTcmor  and 
Company  of  the  Bank  of  Scotland,  and  William  Cadell  their 
treasurer,  to  pay  to  the  petitioner,  out  of  the  sum  of  £900  Ster- 
ling, and  interest  thereof  since  the  term  of  Whitsunday  last, 
consigned  in  the  said  Bank  on  the  25th  instant,  to  the  credit  of 
all  having  interest,  in  terms  of  the  Improvements  Statute,  the 
principal  sum  of  £400  Sterling,  with  interest  thereof  since 
Martinmas  1819,  in  terms  of  the  prayer  of  the  petition:  Fur- 
ther, find  the  petitioner,  Dr  Hamilton,  entitled  to  expenses ; 
Allow  an  account,**  &c. 

Second  Division. — AcL  Skene  and  Wbigham ^It.  Dean  of 

Faculty  (Hope),  and  George  Monro. — A.  Goldie,  W.S., 
Geoige  Dnnk>p,  W.S.,  and  James  Bridges,  W.S.,  Agents.— 
Mr  Ferguson,  Clerk. 

28M  Januarj/  1832. 

No.  176.— -Geobge  Johnston,  Jun.  Suspender,  v,  John 

InGUS,  Charger, 

Liease— Agreements,  Written  and  Verbal — Summary  Diligence 
— — .^  party  having  entered  into  a  lease  of  a  quarry,  which  author^ 
ised  summary  diligence,  and  the  quarry  having  been  subsequent^ 
ly  enlarged  by  miuives  and  verbal  affreements^— Held,  that  a  charge 
under  the  original  lease,  for  payment  of  the  rent,  urns  competent, 
notwitlistanding  the  subsequertt  alteration  of  its  terms. 

The  suspender,  tacksman  of  Redhall  qnarry,  wm 
charged  by  his  landlord,  in  virtue  of  his  lease,  to  make 
payment  of  twro  half-years*  royalty  or  tack  duty. 
The  tenant  suspended,  and  the  bill,  with  answers,  was 
(3d  January  1832,)  refused.  A  second  bill  having 
been  presented,  the  suspender  alleged  that  he  entered 
into  a  tack,  with  the  charger,  of  the  above  quarry,  in 
July  1821,  to  endure  for  ten  and  a  half  years  there- 
after. By  this  lease,  the  boundaries  of  the  qnarry 
were  marked  out,  not  to  extend  within  60  feet  of  the 
Lanark  road,  and  regulations  entered  into  for  keep- 
ing books,  by  which  the  royalty  or  tack-duty  was  to 
be  ascertained.  In  December  1823,  the  parties  en- 
tered into  another  agreement,  whereby  the  proprietor 
consented  to  extend  the  limits  of  the  quarry,  parti- 
cularly towards  the  east,  on  certain  conditions — and 
the  original  lease,  except  in  so  far  as  thereby  altered, 
was  to  continue  in  full  force.  In  1829,  farther  ex- 
tentions  of  the  quarry  were  made,  in  nearly  similar 
terms.  The  suspender  farther  averred,  that  he  enter- 
ed into  a  verbal  agreement  in  1830,  for  an  addi- 
tional piece  of  rock,  which  he  continued  quarrying 
till  he  was  interdicted  by  the  charger  in  November 
1B31,  on  the  ground  of  having  gone  beyond  the 
bounds  of  the  original  lease.  For  this  interruption 
the  suspender  raised  an  action  of  damages.  The 
charger  averred.  That  the  lease  expired  in  Martinmas 
1831,  and  the  suspender,  who  continued  in  possession 
on  tacit  relocation,  was  proceeding  to  quarry  be- 
yond the  limits  specified  in  the  original  lease,  and  so 
near  the  Lanark  road  that  it  was  thereby  endangered : 
That  it  was  upon  this  conduct  that  the  interdict  was 
applied  for,  and  granted.  The  suspender  pleaded — J. 
That  the  tack  was  written  on  a  £l,  15s.  stamp,  bear- 
ing no  ad  valorem  duty  whatever,  though  the  rent 
paid  often  amounted  to  £2000. — II.  That  the  quarry 
bad  never  been  worked  exclusively,  in  terms  of  the 
tack,  but  also  in  virtue  of  the  missives  and  additional 
agreementa :  That  the  tack  did  not  specify  any  certain* 
renty  and  could  not  warrant  summary  diligence.  The 
suspender  did  not  press  the  above  objections,  but 
urged  as  his  main  ground  of  suspension. — III.  That  the 
sums  charged  for  were  not  due  under  the  tack,  in  re- 


spect that  almost  every  farthing  of  the  sums  charged 
for  arose  from  the  rock,  under  the  verbal  agreement 
of  1830,  which  the  charger  had  violated.  Answered 
— I.  No  objections  have  been  taken  that  the  rent  is  not 
due,  or  has  not  been  correctly  stated.  The  accounts 
have  been  made  up  by  the  clerk  of  the  quarry,  and 
authenticated  in  terms  of  the  lease. — II.  The  Redhall 
quarry  was  let  to  the  suspender,  and  not  to  be  ex- 
tended beyond  the  bounds  stipulated  in  the  lease,  with» 
out  permission  of  the  landlord.  The  extensions  which 
have  taken  place  were  under  the  provisions  of  the 
original  lease.  Lord  Cringlctie  pronounced  this  in- 
terlocutor, 12th  January  1832  : — 

"  Having  advised  this  bill,  with  the  former  one  refused  by 
Lord  Balgray,  the  answers  thereto,  and  writings  produced,  sees 
it  admitted  by  the  complainer,  that  by  both  the  agreements  in 
1823  and  January  1830,  with  reference  to  the  lease  granted  to 
the  complainer,  the  whole  obligations  in  the  lease  were  held  and 
agreed  to  be  comprehended  in  these  agreements,  with  the  ex- 
ception of  the  limitations  of  the  extent  of  the  rock  in  the  lease* 
which  were  enlarged  by  these  agreements ;  and,  among  others, 
it  was  agreed  tliat  a  statement  made  out  from  the  books  kept  for 
the  quarries,  to  ascertain  the  amount  of  rent  due,  should  be  a 
sufficient  warrant  for  letters  of  horning :  In  respect  that  it  is  ad- 
mitted on  page  32  of  this  bill,  that  the  whole  stones  quarried, 
and  for  rent  of  which  this  charge  was  given,  were  quarried  from 
rock  which  the  complainer  was  allowed  to  work  by  the  agree- 
ment 1830  ;  and  as  the  rent  is  in  no  way  disputed  to  be  correctly 
stated,  and  is  therefore  a  liquidated  debt,  against  which  the 
complainer  only  opposes  a  vague  claim  of  damages ;  and  further, 
that  he  is  still  m  possession,  and  will  have  rents  to  satisfy  any 
such  claim,  if  it  at  all  exists, — Refuses  this  bill;  butsists  execu- 
tion  till  Wednesday  next,  that  the  complainer  may  reclaim  to 
the  Court,  if  he  shall  be  advised  to  do  so.** 

The  suspender  reclaimed  : 

Lord  JusHce-Clerk  thought  the  interlocutor  right.  The  sus- 
pender was  attempting  to  set  the  whole  bargain  loose. 

The  Court  unanimously  adhered. 

Second  Division. — Lord  Ordinary,  Cringletie Act.  Jame- 
son.— Alt*    Dean  of  Faculty  (Hope)  and  Ad.    Anderson 

Alex.  Johnstone,  W.S.,  and  Dickson  and  Stewart,  W.S., 
Agents. — Mr  Ferguson,  Clerk. 

28/A  January  1832. 

No.  177.— Hugh  Cogan,  Pursuer,  v.  Geo.  Lyon,  &c.,  Ann 
CuMMiNO*8  Trustees,  Defenders, 

Process — Title  ta  Pursue — A  party  having  disponed  his  property 
to  his  wife,  and  her  **  disponeet  whomsoever,**  and  /ailing  them,  to 
t/ie  cUiUren  of  certain  indivitluals ;  and  the  wife  having  ex-xuted  a 
deed  of  alienation  on  death-bed^  IleVi,  thcU  one  of  the  said  children 
was  entitled  to  challenge  said  deed,  in  an  action  qf  reduction,  as 
heir  of  provision. 

Robert  Hunter,  on  28th  September  18 II,  executed 
a  trust-disposition  and  settlement  in  favour  of  his 
wife,  Ann  Cumming,  in  case  she  should  survive  him, 
and  to  her  disponees  whomsoever;  and  failing  the 
said  Ann  Cumming,  by  decease  before  him,  or  failing 
her  disponing  or  conveying  the  subjects  thereby  dis- 
poned, in  case  she  should  survive  him,  to  Mary  Mur- 
ray and  Anne  M*Indoe,  equally  in  liferent,  and  to 
their  children  equally  in  fee.  On  the  4th  November 
1812,  Ann  Cumming,  who  survived  her  husband,  exe- 
.cuted  a  trust-disposition  and  settlement  in  favour  of 
the  defenders,  which  the  pursuer,  one  of  the  children 
of  Anne  M*Indoe,  challenged  in  the  character  of  appa- 
rent heir  of  provision,  by  an  action  of  reduction  on  the 
head  of  death-bed.  In  defence,  it  was  pleaded  in 
liminey  the  pursuer  has  no  title.  The  defenders  are 
not  merely  disponees  of  Ann  Cumming— -they  are 


264 


THB  SCOTTISH  JURIST. 


[Jan. 


Tirtaally  disponees  of  Hunter  also  ;  and  take  prefer- 
ably to  the  pnrsuer,  not  so  much  by  virtue  of  the 
deed  under  reduction,  as  under  the  express  destina- 
tion of  Hunter,  the  original  testator,  from  whom 
alone  the  pursuer  pretends  to  derive  his  whole  riffht 
and  title  of  action.  Lord  Moncrei£F  pronounced  this 
interlocutor : — 

"  The  Lord  Ordinary  (16th  December  1831,)  having  heard 
parties*  procuratois  on  the  preliminary  defence,  founded  on  an 
objection  to  the  title  of  the  pursuer,  and  having  considered  the 
state  of  the  process,  and  again  called  the  cause,  Repels  the  said 
defence ;  and  in  respect  that  the  Lord  Ordinary  it  of  opinion 
that  the  defence,  as  pleaded,  falls  under  the  rules  of  the  Act  of 
Sederunt,  sec.  36,  with  reference  to  the  5th  section  of  the  Act 
of  Parliament ;  and  the  defenders  being  required,  declare,  that 
they  do  not  acquiesce  in  this  interlocutor :  Finds  'expenses  due 
by  the  said  defenders,  and  remits  the  account  thereof,  when 
lodged,  to  the  auditor  of  Court,  to  tax  the  same,  and  report : 
Appoints  the  defenders  to  produce  the  writing  called  for  in  the 
reduction  libelled,  against  the  first  sederunt  day  in  January  next. 
— Note,'— The  Lord  Ordinary  is  clearly  of  opinion,  that  the 
circumstance  of  the  property  being  conveyed  to  Ann  Gum- 
ming, '  and  her  disponees  whomsoever,'  and  only  failing  her  by 
decease,  or  failing  her  disponing  to  the  heirs  substituted,  cannot 
have  the  effect  of  excluding  reduction  on  the  head  of  death-bed, 
at  the  instance  of  the  heir  so  substituted  :  That  heir  is  undoubt- 
edly the  heir  alioqui  suecessums,  the  heir  of  provision  under  the 
title  by  which  Ann  Gumming  held  the  property ;  and  as  it  was 
given  to  her  in  fee-simple,  the  disposition  to  her  and  her  dispo- 
nees was  no  more  than  what  would  have  been  implied  in  the 
conveyance  to  herself.  But  though  she  had  full  power  to  dis- 
pose of  the  property  by  deed,  it  by  no  means  follows  that  she, 
any  more  than  any  other  proprietor  in  fee-simple,  could  exclude 
the  heir  of  the  destination  by  a  deed  executed  in  Ucto,  This  is 
altogether  different  from  a  conveyance  with  a  reserved  power  to 
the  granter  to  alter  or  dispone,  etiam  in  lecto  agrUudinit.  As 
the  cases  mentioned  in  the  debate  do  not  appear  to  the  Lord  Or- 
dinary to  apply  to  this  case,  it  is  uimecessary  to  advert  to  them." 

The  defenders  reclaimed,  but  the  Court  adhered. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Aei»  Green- 
shields  and  Maitland. — Alt,  Alex.  McNeill — Campbell  and 
Mack,  W.S.,  and  Gamegie  and  Shepherd,  W.S.»  Agents.— 
Mr  Thomson,  Clerk. 

28//i  January  18S2. 

No.  178. — Binning  Bkll,  Suspender^  v.  The  Bank  of 

Scotland,  C/mrger, 

Process — Honorary  of  Counsel — Auditor  of  Court — Circum- 
stances in  which  the   Court  suslained   certain  fees  to   counsel^ 
tvhich  had  been  disaUowed  bjf  the  Auditor,~—and  oyinion  exfnressedf 
that  the  Court  was  the  proper  tribunal/or  the  regulation  qf  these 
fees. 

This  case  is  reported  on  the  merits,  antea^  Vol. 
IV.  p.  167.  The  senior  counsel  having  got  a  fee  of 
£7, 7s.,  and  the  junior  one  of  £5,  5s.,  Co  debate  the  cause 
on  the  reclaiming  note  to  the  Second  Division,  the 
Auditor  cut  o£P  £2,  28.  from  each.  The  Bank  objected, 
and  pleaded — That  the  fees  were  not  exorbitant,  and 
were  bona  fide  paid  to  the  counsel  who  came  fully  pre- 
pared to  debate  the  case  vixM  voce :  That  the  case  was 
of  such  importance  that  the  opposite  party,  when  the 
cause  was  called,  proposed  cases,  which  was  acceded  to : 
That  the  Auditor  ought  not  to  interfere  with  the  fees 
of  counsel ;  and  that  the  First  Division  had  serious- 
ly taken  such  interference  into*  their  consideration. 
Answered — The  Auditor  looked  through  the  whole 
account,  and  examined  the  process,  and  from  its  size, 
lie  was  of  opinion,  and  on  good  grounds,  that  the  re- 
muneration to  the  counsel  was  more  than  adequate^ 
and  therefore  he  was  entitled  to  cut  the  fees  dowut 


Lord  Justice -Clerk  thought  that  the  fees  struck  off  by  the 
Auditor  should  be  restored.  The  party  could  not  anticipate  that 
the  case  was  to  go  off,  and  he  feed  his  counsel  to  debate  the 
whole  cause,  and  they  were  bound  to  come  fully  prepared. 

Lord  Meadowbavk  did  not  think  the  fees  too  large.  They 
ought  to  be  larger  now  than  they  were  formerly ;  for  under  the 
new  form  of  process,  counsel  must  come  prepared  on  the  whole 
cause,  veith  bis  authorities,  and  state  his  case  just  as  in  a  hear- 
ing in  presence.  He  was  sure  it  was  not  the  intention  of  the 
Court  to  subject  his  brethren  of  the  Bar  to  the  degradation  of 
having  their  fees  interfered  with  by  the  Auditor.  If  there  was 
to  be  any  regulation  regarding  their  fees,  let  it  be  done  by  the 
Court. 

The  Court  sustained  the  objection  to  the  Auditor 
striking  oflF  part  of  the  feesi  and  ordered  them  to  be 
restored. 

Second  Division.— ^c/.  Whigham.  ^  ^1^.  Skene. — Hany 
Davidson,  W.S.,  and  Brodies  and  Kennedy,  W.S.,  Agents.-^ 
Mr  Feiiguson,  Cleik. 

2Sih  January  1832. 

yo.  179. — James  Morrison  &  Company,  &c.,  Petitioners,  r. 
Jamss  Turnbull,  Torrance's  Trustees,  &c,  Bespon- 
dents* 

Bankrupt^- Sequestration — Recal  of— Contingent  Creditor— Se^ 
curity,  Deduction  of — A  parly  having  been  sequestrated  on  the 
concurrence  of  a  creditor,  the  greater  part  rfvfhosedebt  wns  con^ 
stituted  by  a  bill  drawn  by  the  bankrupt,  and  notpayaUe  till  after 
the  tequestratioH ;  and  the  acceptor  having  taken  up  the  biil  when 
UfeU  due9'^lke  Court  recalled  the  sequestration  as  ultra  vires. 

William  Torrance,  merchant  in  Glasgow,  was  se- 
questrated on  6th  December  1831,  and  Alexander 
Morrison,  writer  there,  was  the  concurring  creditor, 
and  Tumbull  was  appointed  trustee.  The  documents 
of  debt,  on  which  the  concurring  creditor  founded, 
were — I.  A  bill  for  £22,  accepted  by  the  bankrupt  in 
favour  of  Messrs  Liddle  and  Company,  and  indorsed 
to  him;  and,  II.  A  bill  at  three  months'  for  £78, 
12s.,  dated  2Sd  September  1831,  drawn  by  the  bank- 
rupt, and  accepted  by  Archibald  Davy,  merchant  in 
Saltcoats.  This  bill  was  indorsed  by  Torrance  to  his 
brothers-in-law,  A.  and  M.  M'Laren,  ^h-curers,  and 
by  them  transferred  by  indorsation  to  Alexander  Mor- 
rison, the  concurring  creditor.  On  the  26th  Decem- 
ber 1831,  the  acceptor  Davy  intimated  in  writing,  that 
he  was  prepared  to  retire  the  bill,  and  accordingly 
having  paia  the  money,  it  wiis  marked  on  the  back  by 
the  concurring  creditor,  as  duly  taken  up.  The  p<&ti- 
tioners,  in  January  1832,  applied  for  recal  of  Tor- 
ranee's  sequestration,  on  the  following  grounds  : — 
I.  That  assuming  the  two  bills  to  be  good  grounds 
of  debt,  tlie  concurring  creditor  was  bound  to  deduct 
the  interest  on  the  £78  bill  as  it  was  not  due  till  afler 
the  sequestration  was  awarded.  Ag^in,  he  had  Talued 
his  security  at  £1,  and  deducting  this  and  the  inte- 
rest, reduced  the  debt  below  £100,  the  snm  re- 
quired by  the  bankrupt  statute  to  entitle  a  person  to 
be  a  concurring  creditor  in  a  sequestratiou. — II.  The 
£78  bill  was  contingent,  because  it  depended  on  the 
condition,  that  the  acceptor  should  not  retire  the  bill. 
But  this  condition  was  not  puri6ed,  beeanse  Davy 
did  pay  the  bill  when  it  fell  due,  so  that,  to  the  extent 
of  x78  out  of  the  £100,  Morrison  was  not  a  concur- 
ring creditor  in  terms  of  the  statute.  Answered — I. 
Even  deducting  the  interest,  there  is  upwards  of  £100 
remaining.  The  creditor  is  not  bound  to  dednct  his 
security  in  ranking  on  an  estate,  or  in  petitioning  for 
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seqnetlration,  bat  onl y  in  roting.-^-I I.  The  debt  of  £78 
was  not  contingent,  in  terms  of  the  bankrupt  act;  for 
there  was  no  doubt  but  that  the  bill  would  become  due. 
But  a  contingent  debt  is  one  the  existence  of  which  is 
doiibtfiil.  Whilst  a  bill  is  unpaid,  the  holder  is  entitled 
to  consider  all  the  parties  to  it  as  his  debtors,  and  conse- 
quently, as  a  petitioning  creditor,  he  may  use  it  against 
the  drawers,  as  well  as  he  could  have  done  against  the 
acceptor.  It  is  the  universal  practice  to  claim  and 
▼ote  in  sequestrations  upon  the  estate  of  the  drawer, 
when  the  bill  is  running. 

Lortl  GienUe  was  of  opinion,  that  awarding  the  sequestration 
was,  in  the  circumstances  of  this  case,  uUra  vires  of  the  Court. 
The  statute  required  the  concurrence  of  one  creditor  to  the  ex. 
tent  of  j£l(X).  fiut  then  the  debt  must  not  be  contingent  He 
must  be  an  actual  creditor,  or  many  things  would  take  place 
which  the  Legislature  never  contemplated. —  Fid,  Thorn  v.  Black. 
He  would  recal  the  sequestration. 

J.ord  Cringidie  and  Meadowhank  concurred. 

lAfrd  Justicc'Clerk  was  of  the  same  opinion.  A  contingent 
debt  was  not  a  good  ground  on  which  to  award  sequestration. 

The  Court  then  recalled  the  sequestration. 

Petitioners'  Authorities. — BelVs  Com.  11.  p.  920.  Bank- 
rupt Statute,  sec.  47. 

Respondents*  Authority. — Buchanan  v.  Dunlop,  24tb  Fe- 
bruary 1827 ;  Shaw,  V.  p.  468. 

Second  Division. — Act.  Solicitor- General  (Cockbum)  and 
Maitland.— ^£r.  Jameson. — John  Cullen,  VV.8.,  and  Campbell 
and  M*Dowb11,  W.  S.,  Agents. — Mr  Thomson,  Cleik. 


2Slh  January  1832. 

No.l80.-^TuoMA8  B.  Drummond,   Suspender,  r.   Oeoege 
^  Giluoua,  Charger, 

Process — Expenses — Reponing — A  parly  having  been  appointed 
by  Uie  Inferior  Court  to  depone  whether  a  debt  was  due  or  not; 
and  havivg  failed  to  appear — and  decree  having  been  pronounced, 
and  a  fitgpentiort  brought-^  Held,  that  before  he  could  be  repon~ 
ed,  he  must  pay  all  the  exf^enMes  incurred  in  the  Court  ofSeuian, 
and  likewise  those  incurred  in  tlie  Inferior  Court,  tubsequeni  lo 
an  interlocutor  reponing  him,  on  payment  of  certain  expenses. 

The  charger  called  the  suspender  in  an  action  be- 
fore the  Bailie  Court,  and  obtained  decree  against  him 
for  £5,  3.  8.,  with  interest  on  £4,  10.  2.  from  4th 
March  1830,  the  date  of  citation,  together  with  £3, 
18s.  9d.  of  expenses  of  process,  and  £l,  9.  8.  as  the 
does  of  extract.  The  suspender  pleaded  prescription  ; 
and  the  Bailies  appointed  him  a  day  to  depone — but 
not  having  then  appeared,  the  Bailies  pronounced  the 
abore  decree,  which  was  brought  under  review  of  the 
Court  of  Session  by  suspeasion.  Lord  Cringletie  pro- 
nounced this  ioteriocutor  and  note>  lOtli  January 
1832: 

**  Having  advised  this  bill,  in  which  it  is  most  improperly  stated 
that  tbe  decrve  charged  on  was  pronoBRced  in  absence,  while  it 
is  ako  stated  that  the  complainer  appeared  in  the  action  and 
pleaded  prescription,  which  waa  sustained,  and  he  was  appointed 
to  sppear  and  depone  to  a  reference  made  t»y  the  charger  to  the 
romplainer's  oath ;  In  respect  that  it  is  admitted  that  be  failed 
to  appear  on  tbe  dav  appointed  to  depone,  on  which  accowit  de- 
cree was  given  against  him  ;  and  in  respect  that  be  does  not,  in 
this  bill,  even  propose  to  appear  and  depose,  provided  the  action 
were  remitted  to  tbe  Inferior  Court,  as  himself  suggests  should 
be  done,  refuses  this  bill.— ^o(e.— The  Lord  Ordinarv  sees 
also,  from  an  interided  petition  hj  the  complainer  to  the  Magts- 
tratee,  wbicli  is  not  signed  by  any  one,  that  he  had  been  reponed, 
and  aflowed  to  give  lus  oath  on  payment  of  wamt  ezpeDses,   The 


excuse  for  non-appearance  appears  to  tbe  Lord  Ordinary  very 
lame  indeed." 

The  suspender  reclaimed,  and  pleaded.  That  as  the 
decree  was  truly  in  absence,  having  been  pronounced 
without  due  notice,  he  was  entitled  to  be  reponed, 
without  payment  of  expenses.  Answered — In  terms 
of  the  Act  of  Sederunt,  the  suspender  must  pay  all 
the  expenses  before  he  can  be  reponed. 

Lord  Justice'Clerk, — Before  tbe  suspender  can  go  back  to  t)ie 
Inferior  Court  to  be  reixmed,  he  must  psy  all  the  expenses  in- 
curred in  this  Court. 

Their  Lordships  then  pronounced  this  interlocu- 
tor :— 

*'  Remit  the  case  to  the  Inferior  Court  to  take  the  defender's 
oath  of  reference,  but  that  only  upon  payment  of  all  expenses 
of  process  subsequent  to  the  interlocutor  of  the  Inferior  (Jourt 
reponing  him  against  the  decree,  on  payment  of  ten  sbilUngs  of 
expenses.'* 

Second  Division.— 'Lord  Ordinary,  Cringletie. — Aei.  Neaves. 
— Alt,  Ootram. — D.  Christie,  S.6.C.,  ai^  James  Rutherford, 
W.S.,  Agents. — Mr  Thomson,  Qerk. 

Slst  January  1832. 

No.  181. «-* John  Suand,  W.S.,  Pursuer,  v.  H.  D.  Dutf, 

Defender, 

Agent  and  Client^.^it  agent  having  been  employed  to  oonduci 
an  action — Held,  that  he  is  entitled  to  payment  of  his  ac» 
count,  tdthongh  he  mat/  have  done  some  things  not  expressly  or,, 
dered  by  his  client, — Opinion  expressed,  that  an  agent  is  entitled, 
and  bound  to  use  his  prtfessionat  discretion  in  conducting  pro- 
ceedings fir  a  -client, 

Mr  Duff  of  Muirtown,  in  Inverness-shire,  whose 
children  are  remote  substitute-heirs  of  entail  of  the 
Culloden  estates,  employed  John  Shand,  W.S.,  to 
raise  an  action  of  declarator  of  irritancy  against  the 
present  heir  of  entail,  and  for  reducing  the  deeds  al- 
leged to  infer  the  irritancy.  Tlie  pursuer  accepted  of 
this  employment ;  and  having  made  the  necessary 
searches  at  the  records,  prepared  a  i^emorial  to  be 
laid  before  counsel,  of  which  he  advised  the  defender. 
Mr  Duff,  however,  positively  refused  to  allow  counsel 
to  be  employed,  ana  requested  the  pursuer  to  prepare 
the  summons  himself,  and  send  it  to  him  for  revisal. 
The  pursuer  accordingly  prepared  ttoo  summonses^* 
the  one  directed  against  the  heir  of  entail  in  posses- 
sion, for  declaring  the  irritancy  of  his  right,  and  the 
other  against  him,  and  the  parties  in  whose  favour  the 
deeds,  said  to  infer  the  irritancy,  were  granted— and 
wrote  the  defender, 

"  I  think  it  greatly  better  to  keep  tbe  two  actions  distinct^ 
and,  indeed,  I  am  of  opinion  that  it  would  not  be  correct  or 
regular  to  blend  them  in  one  action." 

Mr  Doff  revised  and  returned  the  summons  of  de- 
clarator, but  retained  the  summons  of  reduction  till 
the  other  one  should  be  executed.  After  this,  a  long 
correspondence  ensued  between  the  parties,  relative  to 
certain  alterations  whieh  the  delender  wished  to  be  made 
on  the  snnimons  of  declarator,  and  which  the  pursuer 
for  some  time  was  disposed  to  adopt.  At  last,  the  de- 
fender insisted  upon  an  alteration,  the  effect  of  which, 
in  addition  to  a  demand  of  declarator  of  the  irritancy 
of  the  r^ht  of  the  heir  in  possession,  appeared  to  be,  to 
have  it  fooad  that  the  estate  should  belong  to  Mr 
Duff's  own  son.  The  pursuer  remonstrated  against  this 
alteration,  upon  various  grounds,  particularly  that  such 
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an  action  conld  not  be  brought  without  making  all  the 
intermediate  heirs  of  entail  parties  to  it ;  and  that  if 
laid  on  the  opposite  proposal,  the  summons  would  be 
at  once  thrown  out  of  Court.  But  the  defender  in- 
sisted that  the  summons  should  be  in  the  terms  pro- 
posed by  him :  whereupon  the  pursuer  again  remon- 
strated, and  intimated  that  he  could  not  continue  to 
take  charge  of  the  business,  if  the  summons  was 
fi-amed  in  that  way ;  adding, 

'*  I  should  be  wanting  in  the  duty  I  owe  to  you,  and  in  the 
respect  I  owe  to  myself,  were  I  to  sanction  proceedings  of  which 
the  result  may,  and  in  all  probability  will,  be  prejudicial  to  your 
interest** 

In  the  same  letter,  the  pursuer  requested  that  the 
defender  would  name  any  counsel  he  wished  to  em- 
ploy, before  whom  he  should  lay  the  summons,  and 
Dy  whose  advice  he  would  be  regulated.  The  defen- 
der, however,  would  not  consent  to  any  departure 
from  his  own  plan,  upon  which  Mr  Shand  threw  up  the 
employment ; — and  Mr  Duff  having  refused  to  pay  the 
pursuer's  account,  an  action  was  brought ;  io  defence 
against  which  Mr  Duff  pleaded — I.  That  he  only  em- 
Toyed  the  pursuer  to  raise  one  action  ;  and,  II.  That 
y  throwing  up  the  employment,  the  pursuer  had  de- 
prived himself  of  his  claim  to  payment.  Answered 
by  Mr  Shand, — I.  That  he  was  employed  to  reduce  the 
deeds  inferring  the  irritancy,  as  well  as  to  declare  that 
irritancy ;  and  that  from  their  own  nature,  as  well  as 
from  their  being  directed  against  different  parties,  the 
actions  could  not  competently  be  blended. — II.  That 
the  employment  which  he  accepted,  had  no  reference 
to  the  devolution  of  the  estate  on  the  defender  s  son, 
but  was  simply  for  irritating  the  right  of  the  heir  in 
possession  ;  and  that  the  defender's  last  proposal  was 
absurd  and  incompetent,  and  contrary  to  his  original 
instructions ;  and  that  while  the  defender  insisted  up- 
on such  a  thing,,  and  refused  to  be  regulated  by  the 
advice  of  counsel,  the  pursuer  was  fully  justified  in 
throwing  up  the  employment.  The  Lord  Ordinary, 
on  22d  November  1831,  pronounced  the  following 
interlocutor : — 

*<  Finds  the  defender  liable  to  the  pursuer  in  the  sum  of  jC67, 
9s.  dd.  Sterling,  the  amount  of  the  account  libelled,  as  taxed 
by  the  Auditor,  together  with  the  interest  thereof  as  libelled, 
under  deduction  of  the  sums  of  £2,  17s.,*  and  two  shillings 
and  sevenpence,  being  the  expense  of  the  memorial  to  counsel, 
and  the  charge  for  the  drafts  by  the  pursuer  on  the  defender,  and 
decerns :     Finds  the  defender  liable  in  expenses." 

The  defender  having  reclaimed, 

Lord  Pterident. — I  have  no  doubt  at  all.  The  employment 
is  plain; — and  as  to  the  correspondence  being  unnecessary ;  sure- 
ly when  a  man  says,  you  shall  not  entangle  me  with  the  advice  of 
counsel,  it  is  the  more  necessary  for  the  agent  to  correspond 
with  his  client. 

Lord  Craigie. — I  do  not  think  any  roan  is  entitled  to  say  to  an 
affent,  you  shall  do  just  as  I  bid  you,  whether  it  be  right  or  not. 
An  agent  is  entitled  to  use  his  own  discretion.  But  I  think 
the  pursuer  here  did  some  things  which  he  was  not  exactly  au- 
thorised to  do  by  his  client.  The  object  of  Mr  Ouff  was  to 
bring  a  process  of  irritancy  and  nullity ;  and  it  would  have  been 
most  irregular  to  combine  an  action  ofirritancy  vnih  a  reduction 
of  the  sales,  in  one  summons — but  I  am  not  sure  that  the  pur- 
suer was  authorised  by  Mr  Duff  to  bring  two  summonses. 

lAnrd  JBalgray.—^l  think  an  agent  is  bound  to  exercise  his 

#  Ki  Loid«htp*«  rMsoo  for  dinllowing  the  roemortol  to  coudicI  wm,  tliat  Mr 
UufT  bad  tcfUMd  to  allow  oouomI  to  be  enplof  ed. 


professional  judgment  in  every  case^  and  that  Mr  Shand  was 

right  here. 

Lord  GiUiet  concurred. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.— ^fl.  Dean  of 
Faculty  (Hope,)  W.  Bell — AU.  A.  Murray— J.  S.  Robert. 
son,  W.S.,  and  James  Lawson,  W.S.,  Agents. — Sir  R.  Dun. 
das.  Clerk. 

SUt  January  1832. 

No.  182. — Whitson,  PetUionmr, 

Factor  loco  tutoris — Tkg  Court  again  refuted  IP  appouU  adergym 

man  factor  loco  tutoris. 

First  Division. 

SUt  January  1832. 

No.  183w — Dt7>n>EE  and  Newtylb  Railway  Company,  Pur^ 
suers,  V.  Jahbs  MiLi^a,  &c,  Deftnderu 

Company — Contract — Signature — Act  of  Parliament — Sum- 
mons— Mandate — An.  Ad  of  Parliament  Jor  a  RaUway  Com" 
pany,  having  provided  tkat  none  of  the  powers  conferred  by  the 
Act  ihould  be  jmt  in  force  till  the  expense^  ettimaUd  at  a  certain 
stim^  should  be  all  eubscribed^a  meeting  havings  be/vre  the 
completion  of  that  eum^  agreed  to  proceed  with  the  work — the 
eftbsefuent  meetings  having  taken  place  bjf  ai{foumment from 
it— but  the  full  sum  having  been  subscribed  before  action  teas 
brovght  by  the  VtrmpanyfoT  calls— Held^  that  the  summon t 
must  set  Jor  th  the  full  subscription  of  the  sum  before  the  rais- 
ing  of  the  action^  —  that  a  subscription  by  an  ex  facie  mttnda- 
tary  to  a  contract  lodged  at  obtaining  the  Act,  was  sufficient 
to  authorise  the  calculation  of  his  shares,  although  his  man- 
dant  should  be  afterwards  found  not  liable — and  that  although 
the  full  sum  was  not  subscribed  at  the  date  of  t/te  first  meeting 
under  the  Act,  that  and  the  subsequent  meetings  were  not  in* 
validated— Held,  that  a  letter  authorising  to  subscribe  for  cer- 
tain shares,  not  followed  by  attendance  oj  the  mandatary  at  the 
meeting,  but  followed  by  his  signature  of  a  eontraei  for  the 
mandant  six  months  after,  without  any  intervening  eommuni' 
cation,  did  not  oblige  the  mandant — drcumstanoes  in  which 
other  individuals  held  partners. 

The  pursuers  entered  into  the  undertaking  of  car- 
rying a  rail- road  through  the  valley  of  Strathmore. 
On  the  4th  of  October  1825,  at  a  county  meetings  it 

"  moved,  that  there  appears  no  objection  to  the  proposed  mea- 
sure, but  that  the  same  deserves  the  approbation  of  the  county:" 
But  "  it  is  expressly  understood  that  this  county  does  not,  in  the 
above  approbation,  give  any  opinion  in  regard  to  what  lines  of 
railroad  may  be  ultimately  of  the  greatest  benefit  to  the  general 
interest,  as  the  survey  of  the  Strathmore  line  is  not  yet  com- 
pleted." 

On  the  28th  of  October  1825,  a  meeting  was  held 
at  Dundee,  when  the  following  prospectus  was  pro- 
posed : 

"  1.  The  object  of  the  Company  to  be  the  construction  of  a 
railway  between  Dundee  and  the  valley  of  Strathmore,  passing 
through  the  parishes  of  Dundee,  Strathmartin,  Aucherbouse 
and  Newtyle,  with  such  branches  as  it  may  be  found  expedient 
to  construct,  and  the  bringing  of  such  railway  into  use,  in  such 
manner  as  may  be  agreed  upon.— 42.  The  capital  stock  of  the 
Company  to  be  jCdO,000,  or  such  other  sum  as  may  hereafter 
be  fixed  upon,  divided  into  shares  of  j£50  eacb.^-8w  The  sums 
subscribed  to  be  paid  by  instalments,  at  such  times  as  shall 
hereafter  be  appointed.--4.  The  sums  advanced  by  the  sub- 
scribers for  defraying  the  expense  of  the  surveys  by  Mr  Landale 
and  Mr  Dunn,  and  the  other  expenses  connected  with  them,  to 
be  repaid  out  of  the  said  Btock.«--5.  An  Act  of  Parliament  to 
be  applied  for,  authorising  the  work,  and  incorporating  the  Com- 
panv — 6.  The  government  of  the  Company  to  be  vested  in 
twelve  ordinary  Directors  and  twelve  extraordinary  Directors, 
to  be  chosen  from  time  to  time  by  the  partners,  and  such  clerks 
and  other  officers  as  may  be  found  necessary.— 7.  The  terms  of 
the  contiact  of  copartnery,  and  of  the  hill  for  the  Act  of  Far- 
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Uanient,  in  otlier  respects  to  lie  determined  by  the  partners.— 
&.  A  general  meeting  of  the  subscribers  for  the  stock  to  be  held 
in  Dundee,  so  soon  as  one-half  of  the  proposed  capital  is  sub- 
scribed." 

It  was  thereafter  printed  and  circalated.  Applica- 
tion was  made  to  Parliament  for  an  Act.  On  the  7th 
of  Apnl  1826, 

"  There  was  laid  before  the  meeting  a  copy  of  the  bill  as  it 
has  been  brought  into  Parliament,  and  remitted  to  th^  commit- 
tee, copies  having  been  previously  circulated ;  and  the  meeting 
remittcnl  to  the  committee  to  carry  through  the  bill  in  the  terms 
on  which  it  is  brought  in,  which  this  general  meeting  approve 
of;  and  with  power  to  the  committee  to  suggest  what  should 
be  inserted  in  the  blanks,  and  also  to  authorise  any  alterations 
which  the  committee  consider  expedient  in  the  progress  of  the 
bill,  either  for  removing  or  preventing  opposition,  or  for  giving 
what  the  committee  consider  more  complete  effect  to  the  object 
of  nhe  subacribers." 

Various  discussions  and  alterations  ensued.  The 
responsibility  of  each  subscriber  was  limited  to  his 
subscriptioi).  There  was  presented  to  the  House  of 
Lords,  a  contract  by  them,  binding  themselyes  for 
four-fifths  of  the  estimated  expense — and  thereupon  the 
bill  was  passed.  By  sec.  SO  of  the  Act,  it  was  pre- 
viously provided,  that 

'*  whereas  the  probable  expense  of  making  the  said  railway 
willy  according  to  an  estimate  made  thereof,  amount  to  the  sum 
of  ^£27,600;  and  four-fifths  and  upwards  of  this  sum  have  been 
already  snbeeribed  for  defra^ng  such  expense,  under  a  contract 
binding  tbe  aubscriben,  their  heirs,  executors  and  administrators, 
for  payment  of  the  several  sums  of  money  so  subscribed  by 
them  respectivelv,  be  it  enacted  that  the  whole  of  the  said  sum 
of  ^27,600  shall  be  subscribed,  in  like  manner,  before  any  of 
the  powers  given  by  this  Act  shall  be  put  in  force.*' 

On  the  5th  of  November  1823,  Haldan  wrote  to 
Anderson  of  Laws : 

«  I  was  favoured  with  your  printed  circular  of  the  28th  ult, 
and  in  answer,  I  beg  leave  to  say,  that  I  wish  to  hold  ten  shares 
of  the  proposed  riulway  between  Dundee  and  the  valley  of 
Strathmore.** 

On  the  3d  of  July  1826,  he  wrote  the  following 
mandate : 

"  3d  July  1826.— I,  John  Haldane,  96,  George  Street,  Edin- 
iMirgb,  one  of  tbe  partners  of  the  Dundee  and  Newtyle  Railway 
Company  do  hereby  nominate,  constitute,  and  appoint  David 
Nairne,  Esq.  of  Drumkilbo,  to  be  my  proxy  in  my  at>sence,  to 
TOte  and  give  my  assent  and  dissent  to  any  business,  matter  and 
thing,  relating  to  tbe  said  undertaking,  which  may  be  mentioned 
or  proposed  at  any  meeting  of  the  proprietors  of  the  said  nil- 
way." 

And  thereafter,  he  wrote  to  Mr  Robertson,  W.S.,  ex- 
pressing his  surprise  that  the  directors  had  not  al- 
lowed him  to  withdraw  his  subscription,  as,  when  he 
proposed  to  take  the  shares,  it  was  well  known  that 
they  were  for  another  party.  On  the  28th  of  Oc- 
tober 1825,  Dr  McDonald  wrote  to  Mr  Bisset,  Dun<- 
dee: 

**  Allow  me  to  say,  I  feel  particularly  obliged  to  you  for  your 
kindness  in  attending  to  my  interest  in  the  Dundee  and  Strath- 
more  Railway.  I  must  leave  it  to  your  kindness  still  to  act  for 
me.  I  shall  be  satisfied  with  five  shares,  even  at  the  reduced 
rate,  as  many  more  immediately  connected  with  the  country  will 
be  desirous  to  come  forward  and  support  the  thing,  while  1  shall 
have  no  difficulty  in  laying  out  any  funds  I  may  have  to  advan- 
tage. I  wish  you  could  inform  me  how  many  subecriben  there 
are,  and  who  takes  the  lead  in  the  matter,  because,  if  they  are 
merelv  speculators,  1  would  rather  have  nothing  to  do  with  it. 
I  am  hopeful,  however,  they  must  be  men  of  a  different  stamp. 


and  that  the  thing  is  gone  circumspectly  about,  and  will  prove  a 
good  concern  for  the  country  and  Company." 

And  on  25th  December  1826,  he  wrote  to  Dr  John- 
stone : 

"  In  consequence  of  the  bad  state  of  my  health,  and  my  pro- 
spects of  my  going  on  much  longer  here  being  so  very  uncertain, 
I  am  anxious  not  to  involve  myself  in  any  pecuniary  undertaking 
which  may  require  advances  or  support  while  I  am  constrained 
to  go  out  of  my  native  country.  I  have  therefore  to  beg  it  as  a 
particular  favour  of  you,  to  be  so  kindly  obliging  as  to  wait  on 
the  secretary  of  the  Dundee  and  Newtyle  Railway  Company, 
and  explain  mj  situation  to  him,  and  my  anxiety  now  not  to 
enter  into  any  transaction  in  this  couutry  that  may  require  ad- 
vances ;  for  if  I  must  go  abroad,  I  will  not  have  it  in  my  power 
to  afford  any  extra  outlay.  This  is  a  thing  I  never  would  have 
dreamt  of  being  obliged  to  conform  to,  but  for  my  drooping  state 
of  health.  But  now,  as  I  am  situated,  I  shall  feel  obliged  to 
you  and  that  gentleman,  whoever  he  is,  if,  under  the  painful 
circumstances  in  which  I  am  placed,  you  get  my  name,  if  so 
be  it  is  there,  removed  from  the  list  of  subscribers  to  the  above 
useful  and  meritorious  undertaking.** 

On  tbe  2lst  of  July  1825,  it  was  proposed  to  pro- 
ceed with  the  work,  before  the  estimated  expense  was 
all  subscribed.  A  protest  was  taken  against  so  doing ; 
but  as  only  £150  was  awanting,  the  meeting  resolved 
to  proceea.  Before  the  next  general  meeting,  6th 
October  1826,  the  full  sum  of  £27,600  was  apparently 
subscribed,  and  a  list  of  partners'  names  made  up,  and 
engrossed  in  the  seder unt-book.  Some  of  the  origi- 
nal subscribers  having  exhibited  an  unwillingness  to 
proceed,  the  Company  brought  an  action  against  them, 
viz.  Haldan  and  others,  which  was  dismissed  in  June 
1828,  by  the  following  interlocutor : — 

**  The  Lord  Ordinary  having  heard  parties,  In  respect  that 
the  Act  of  Parliament  libelled  on  requires  that  the  sums  sub- 
scribed to  tbe  railroad  therein  referred  to,  shall  be  by  a  contract 
binding  the  subscribers,  their  heirs,  executors  and  administrators, 
for  payment  of  the  money  subscribed,  and  that  it  is  not  libelled, 
nor  even  alleged,  that  there  is  any  such  contract  executed  by 
the  defenders,  dismisses  the  action  and  decerns :  Finds  the  de- 
fenders entitled  to  expenses." 

Early  in  1828,  an  additional  contract  was  entered 
into  by  subsequent  acquirers  of  shares,  chiefly  in 
order  to  obviate  the  difficulty  appearing  from  this  in- 
terlocutor, and  it  made  up,  with  the  former  contract, 
(which  amounted  to  1^22,500,)  the  sum  of  £27,600. 
At  length,  in  November  1828,  the  Company  brought 
against  the  defenders  an  action  for  the  different  calls 
on  their  respective  shares. 

«<  The  Lord  Ordinary  (4th  February  1829,}  having  heard 
parties  on  the  dilatory  defences  urged  by  the  defenders,  finds 
that  in  every  summons,  it  is  necessary  to  set  forth  the  title  of 
the  pursuer  to  carry  on  the  action  :  Finds,  that  the  Act  of  Par- 
liament specified  in  the  summons  does  not  absolutely  and  im- 
mediately create  the  Dundee  and  Newtyle  Railway  Company 
into  a  body,  entitled  to  sue  and  be  sued  in  a  Court  of  law,  but 
enacts  that  a  sum  of  £27,600  shall  be  subscribed  in  the  manner 
mentioned  in  said  statute ;  and  after  detailing  that  four-fifths  of 
that  sum  had  been  already  subscribed,  enacts  farther, '  that  the 
whole  of  tbe  said  sum  of  j£27,600  shall  be  subscribed  in  like 
manner,  before  any  of  the  powers  of  the  Act  shall  be  put  in 
force  :*  Finds,  that  the  right  and  title  of  suing  in  name  of  the 
Dundee  and  Newtyle  Railway  is  one  of  the  powers  of  this 
statute,  as  well  as  that  of  founding  upon  its  enactments ;  and 
therefore  it  was  neoessarv  for  the  pursuers  to  set  forth  that  the 
requisites  of  the  statute  had  been  complied  with,  in  order  to 
give  them  a  title  to  pursue ;  and  as  this  has  not  been  done,  finds 
that  the  summons  is  defective  in  setting  forth  a  proper  title  to 
pursue  i  but  allows  the  pursuers  to  put  in  an  amendment  of 
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their  libel  within  eight  days,  and,  when  lodged,  allowa  the  de- 
fenders  to  see  it  for  six  days." 

"  3d  March  1829— The  Lord  Ordinary  having  heard  parties' 

I>rocarBtor8,  finds  the  manner  of  amending  the  summons  irrega- 
ar  and  incompetent,  and  ordains  the  said  amendment  to  be  de- 
leted ;  allows  a  new  amendment  to  be  received ;  finds  the  de- 
fenders entitled  to  the  expenses  of  two  pleadings,  but  not  to  the 
amended  defences ;  allows  an  account  thereof  to  be  given  in,  and 
remits  the  same,  when  lodged,  to  the  auditor  of  Court  to  tax 
the  same,  and  report.*' 

The  pursuers,  in  consequence,  amended  their  libeli 
by  setting  forth  sec.  30  of  the  Act,  and  adding, 

'«  That  the  whole  of  the  said  sum  of  £27,600  was  subscribed 
in  terms  of  the  aforesaid  30th  section  of  the  said  Act,  on  or  be- 
fore the  6th  day  of  February  1828,  whereby  the  powers  con- 
ferred by  the  said  Act  then  came  into  full  force.** 

They  pleaded,  inter  alia — I.  The  full  sum  of  £27,600 
having  now  been  subscribed  in  terms  of  the  statute,  there 
is  no  objection  to  the  pursuers'  title. — 11.  The  defenders 
have  become  members  of  the  Railway  Company,  and 
rendered  themselves  liable  for  pay  ment  of  their  shares, 
by  having  subscribed  the  prospectuses  of  the  Comuany, 
or  the  contract  before  Parliament,  or  by  having  legal- 
ly authorised  persons  to  subscribe  for  them. — HI. 
And  separaiim,  such  of  the  defenders  as  voted  at  the 
meetings  of  the  Company,  or  authorised  others  to 
Tote  for  them,  are  barred  upon  that  ground  also  from 
objecting  to  the  implement  of  their  obligations  as 
partners. — IV.  The  Act  of  Parliament  having  de- 
clared, that  the  first  contract  was  binding  on  the 
subscribers,  their  heirs,  executors  and  administra- 
tors, it  is  not  now  competent  to  state  any  objections 
to  the  form  of  that  contract ;  and,  if  it  were,  the  ob- 
jections stated  are  in  themselves  unfounded,  or  have 
been  departed  from  by  subsequent  acquiescence  or 
homologation  on  the  part  of  those  persons  whose  sig- 
natures they  apply  to. — V.  The  former  interlocu- 
tor of  Lord  Cringletie  only  found,  that  a  peculiar 
mode  of  suing  conferred  by  the  act  could  not  be 
legally  exercised  till  the  whole  sum  required  by  the 
estimate  was  subscribed  under  a  contract,  and  did 
not  touch  the  question,  what  acts  rendered  the  defen- 
ders members  of  the  Company. 

Messrs  M  iller  and  Soots  pleaded  coninnctly,  inter  alia 
— I.  The  action  is  incompetent,  and  the  pursuers  have 
BO  title  to  insist,  seeing  that  the  full  sum  of  £27,600  has 
not  been  subscribed  in  terms  of  the  statute. — 11.  8up« 
posing  that  the  pursuers  could  show  that  the  requisite 
sum  has  now  been  subscribed,  this  would  not  validate 
proceeding's  adopted  by  them,  upon  the  pretended 
authority  of  the  Act,  before  the  requisite  subscriptions 
had  been  obtained  ;  and  the  calls  now  sued  for  having 
been  made  at  meetings  held  before  the  reauisite  sum 
was  subscribed,  are  unauthorised  and  illegal. 

Messrs  Soots  pleaded,  separaiim — I.  It  inresjudicata 
that  the  Act  of  Parliament  reauires  that  the  sum  sub- 
scribed to  the  railroad  should  be  by  a  contract  binding 
the  subscribers,  their  heirs,  executors  and  administra- 
tors, for  payment  of  the  money  subscribed.— II.  Sup- 
posing that  it  were  not  res  judicata,  the  defenders 
maintain,  that,  never  having  subscribed  any  contract 
binding  them,  their  heirf  and  executors,  and  it  not 
being  alleged  that  they  ever  did  so,  this  action  is 
wholly  groundless. — III.  As  the  subscribers  to  the 
prospectus  generally  stand  excluded,  by  the  proceed- 


ings of  the  pursuers  themselves,  from  becoming  part- 
ners and  share-holders  of  the  Company,  and  therefore 
could  not  be  called  upon  to  contribute  to  the  expense 
of  operations  in  which  they  cannot  acquire  a  legal  in- 
terest, the  pursuers  are  not  entitled  to  select  the 
defenders  for  liability. 

Haldan  pleaded,  inter  alia — I.  ft  is  res  judicata 
that  the  Act  of  Parliament  requires  the  sum  sub- 
scribed for  the  railroad  in  question  to  be  subscribed 
by  a  contract  ^binding  the  subscribers,  their  heirs, 
executors  and  administrators,  for  payment  of  the 
money  subscribed ;  and  it  not  being  alleged  or  true 
that  the  defender,  John  Haldan,  subscribed  any  such 
contract,  it  is  incompetent  to  conclude  against  him  or 
the  trustee  on  his  sequestrated  estate  in  the  present 
action  on  the  same  media, — 11.  Supposing  that  it  were 
not  res  judicata^  the  defenders  maintain,  that,  never 
having  subscribed  any  contract  binding  them,  or  either 
of  them*,  their  heirs  and  executors,  and  it  not  being 
alleged  that  either  of  them  ever  did  so,  this  action 
quoad  them  is  wholly  groundless. — III.  As  the  sub- 
scribers to  the  prospectus  generally  stand  excluded  by 
the  proceedings  of  the  pursuers  themselves  from  be- 
commg  partners  and  shareholders  of  the  Company, 
the  defender,  John  Haldan,  who,  on  the  most  un- 
favourable supposition,  is  no  more  than  a  subscriber 
to  the  prospectus,  cannot  competently  or  lawfully  be 
required  or  called  upon  to  contribute  to  the  expense 
of  operations,  in  which  neither  he  nor  the  trustee  for 
his  creditors  can  now  acquire  a  beneficial  or  lawfnl 
interest. — IV.  The  present  action  is  incompetent,  and 
cannot  be  lawfully  insisted  in,  seeing  that  toe  full  sum 
of  £27,600  has  not  been  subscribed  for  in  terms  of 
the  statute. — V.  Supposing  that  the  pursuers  could 
show  that  the  requisite  sum  has  now  been  subscribed 
for,  this  would  not  validate  proceedings  adopted  by 
them  upon  the  pretended  authority  of  the  Act,  before 
the  requisite  suDscriptions  had  been  obtained ;  and  the 
calls  now  sued  for  having  been  made  at  meetings  held 
before  the  statutory  sum  was  subscribed  for,  are  un- 
authorized and  illegal,  and  cannot  be  recovered  under 
the  present  or  any  other  action. 

Dr  John  Caddell  McDonald,  as  representing  Dr 
William,  deceased,  pleaded— I.  The  mere  subscrip- 
tion to  a  prospectus  is  not  sufficient  to  constitute  the 
subscriber  a  partner  or  proprietor  of  the  Dundee  and 
Newtyle  Railway  Company,  under  the  Act  of  Par- 
liament libelled.  The  only  mode  of  rendering  a  per- 
son liable  as  a  partner  of  that  Company  recognised  in 
the  Act,  is  the  subscription  of  a  valid  and  efioctual 
contract,  binding  the  subscriber,  his  heirs,  &g^  for 
payment  of  the  sum  subscribed.  This  is  res  judicata 
by  the  interlocutor  dated  19th  January  1B28,  in  the 
former  action. — II.  No  person  is  bound  by  the  un- 
authorized subscription  of  a  third  party  to  a  contract 
of  which  he  was  never  made  aware.  And  authority 
to  subscribe  such  a  contract,  so  as  to  render  it  bind- 
ing upon  the  person  in  whose  name  it  is  subscribed, 
is  not  to  be  inferred  on  slight  and  trivial  grounds,  or 
without  a  clear  and  express  mandate  in  writing. — III. 
In  a  joint  stock  speculation,  it  is  not  sufficient  to  ren- 
der a  person  liable  as  a  partner,  that  he  at  one  time 
indicated  an  intention  of  becoming  a  partner.  To 
render  him  liable  as  a  partner,  it  is  necessary  that  he 
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shall  hare  ddiberately  an<l  advisedly  subscribed  some 
deed,  binding  himself  and  his  representatives  as  suchy 
or  done  some  act  that  can  be  legally  held  a«  equiva- 
lent thereto. — IV.  Partnership  or  obligation  as  a  pro- 
prietor, in  such  an  undertaking  as  the  Dundee  and 
Newtyle  Railway,  is  not  to  be  inferred  on  slight  or 
trivial   grounds,  or  indeed  without  clear  and  satis* 
factory  evidence  of  deliberate  and  continued  pur- 
pose and  consent  to  that  effect.— V.  When  an  Act 
of    Parliament  for  making  a  railway,   such  as  the 
Dundee   and   Newtyle   Railway,  contains  an  enact- 
ment,  that  none  of  the   powers  thereby  conferred, 
shall  be  put  in  force  till  a  certain  specified  sum  of 
money   is  subscribed  under  a  contract  binding  the 
subscribers,  their  heirs,  &c, ;  it  is  not  legal  or  com- 
petent to  take  any  steps,  incur  any  obligations,  or 
expend  any  money,  till  the  suspensive  clause  be  pu- 
rified.    Whatever  is  done  previous  to  the  suspen- 
sive clause  being  purified,  is  null  and  void,  and  can- 
not afterwards  be  sanctioned  and  approved  of,  to  th« 
effect  of  rendering  such  act  binding  upon  parties  who 
disapproved  thereof,  and  protested  thereagainst ;  or 
of  entitling  the  actors  therein  to  prosecute  the  real 
or  alleged  subscribers  to  the  undertaking,  for  pay- 
ment of  sums  of  money  to  be  applied  in  defraying  the 
expense  of  operations  carried  on,  in  relieving  them 
from  obligations  come  under,  or  in  indemnifying  them 
for  sums  expended,  before  the  powers    of  the  Act 
eoald  be  put  in  force. — VI.  When  a  contract  is  not 
duly   written   and  tested,   it  cannot  be  enforced  in 
a  Court  of  law ;  and  it  is  not  in  the  power  of  Par- 
liament to  declare  a  contract,  radically  null  by  the 
law  of  Scotland,  to  be  valid  and  effectual. — VII.  It  is 
res  judkatoy  bv  the  interlocutor  of  4th  February  1829, 
that  the  Act  libelled  on  did  not  immediately  create  the 
Dundee  and  Newtyle  Railway  Company  into  a  body, 
entitled  to  sue  and  to  be  sued  in  a  Court  of  law ;  that 
the  right  of  suing  in  name  of  the  Company  was  one 
ef  the  powers  of  the  statute^^  as  well  as  founding  on  its 
enactments  ;  and  that  before  any  of  the  powers  con- 
ferred by  the  statute  could  be  put  in  force,  it  was 
necessary  that  the  whole  sum  of  £27,600  should  be 
{subscribed  by  a  contract  binding  the  subscribers,  their 
iH^irs,  &c. 

The  Lord  Ordinary  (9th  Jidy  1B31,)  ordered  eases 
to  the  Court,  appending  the  folltywing 

**  Xole, — The  pleadings  embrace  various  points  on  the  title  as 
well  as  the  merits,  and,  with  one  exception,  the  Lord  Ordinary 
in  rather  inclined  to  an  opinion  in  fkvour  of  the  purevcrs.  ]si. 
It  is  set  forth,  by  way  of  recital,  in  the  30th  section  of  the 
statute,  that  a  certain  sum  has  been  subscribed,  under  a  contract 
binding  the  subscribers,  their  heirs,  &c. ;  andalthoueh  he  cannot 
adopt  the  argument  of  the  pursuers,  that  this  is  equivalent  to  an 
ennctment,  that  the  contract  produced  to  the  Legistatnre  was 
actunlly  binding  on  thosd  vrho  were  appsrently  parties  to  it,  be 
thinks  that  the  production  of  such  contract  to  the  L^sJatare* 
for  the  purpose  of  being  made  the  ground  of  a  statute,  was  such 
a  homologation  of,  or  rei  inlBrventus  on  the  contract  so  produced, 
as  to  bar  all  merely  formal  objections  to  its  execution.  2dfy,  He 
thinini  that  the  objection  to  the  signatures  by  mandatary  is 
effectually  taken  off  by  the  averment  and  ofier  of  prtwf  that 
mandates  did  exist ;  end  that,  at  all  events,  the  parties  have  sanc- 
tioned the  acts  of  the  mandataries,  by  admitting  their  liability, 
and  paying  their  calls,  as  members  of  the  copartnery.  3r//y, 
('on«ir!criiig  that  the  30th  section  clearly  contrmplated  the  passing 
of  the  Act  before  the  w&oh^  sum  of  ^126,000  [^7,000]  should 


be  subscribed,  and  that  the  40th  section  provided  specially,  that 
the  first  •  general  meeting  of  the  said  Company  for  putting  this 
Act  into  execution,  shall  be  held  at  Dundee  on  the  third  Friday 
next  after  the  passing  of  this  Act,'  he  does  not  think  that  the 
whole  Act  necessarily  fell,  from  the  circumstance  of  the  full 
amount  not  being  subscribed  before  the  day  appointed  for  the 
first  general  meeting,  and  that  the  general  meeting  held  that  day 
was  entirely  unauthorized.     Considerable  difficulty  on  this  point 
certainly  arises  from  the  mode  in  which  the  different  clauses  are 
expressed ;  but  upon  the  whole,  he  thinks,  that  in  sound  con- 
struction, that  meeting  and  subsequent  meetings  were  authorized, 
although  the  powers  of  the  Company  for  actually  commencing 
operations  carrying  the  measure  into  execution  were  suspended 
until  the  full  sum  was  subscribed.     Aihlt/,  There  seems  no  ground 
for  the  defence  on  the  merits,  that  the  defenders  are  free,  because 
a  clause  was  inserted  in  the  statute  contrary  to  the  circulated 
prospectus,  and  to  the  bill  as  originally  proposed;  by  which 
clause,  it  is  said,  the  railway  was  necessarily  prevented  from  ever 
being  carried  further  than  Newtyle.     It  is  clear,  in  the  first  place, 
that  the  parties  subscribere  were  bound  to  attend  to  their  own 
interests,  in  regard  to  the  terms  of  the  statute  actually  adopted 
by  the  Legislature.     But,  besides,  the  bill  circulated  and  ap- 
proved of,  bore  to  be  a  bill  for  making  a  railway  only  to  Newtyle; 
and  consequently  the  insertion  of  a  clause  preventing  it  from 
being  carried  further,  cannot  be  viewed  as  any  change  in  the 
essentials  of  the  measure  proposed.     5fA/y,  Although  the  irre- 
gularities alleged  to  be  committed  by  those  who  took  an  active ' 
charge,  by  commencing  operations  before  the  statute  was  in  force, 
and  by  deviating  in  some  particulars  from  tlie  line  pointed  out 
in  the  statute,  may  raise  very  ihaportant  questions  regarding  the 
application  of  the  Company  funds,  and  the  personal  liabilities  of 
those  by  whom  such  irregularities  are  committed,  it  does  not 
appear  that  they  afford  a  good  defence  againat  the  present  action. 
This  is  an  action  for  calls ;  and  it  is  expressly  provided  by  the 
statute,  that  in  any  action  brought  *  by  reason  of  any  call  or  calls 
made  by  virtue  of  the  Act,  it  shall  be  suflficient  to  declare  and 
allege,  that  the  defendant  or  defendants  are  proprietor  or  pro- 
prietore  of  so  many  shares  in  the  said  undertaking,  is  or  are  in* 
debted  to  the  said  Company  in  such  sum  or  sums  of  money  as 
the  call  or  calls,'  &c. ;  and  that  it  should  only  be  necessary  to  prove, 
that  the  *  defendant  or  defendants,  at  the  time  of  making  such 
call  or  calls,  was  or  were  a  proprietor  or  proprietors  of  such 
share  or  shares  in  the  said  undertaking,  and  that  such  call  or  calls 
was  or  were  in  fact  made,  and  that  such  notice  thereof  was  giren, 
as  is  directed  by  this  Act.'    Indeed,  independently  of  such  ex- 
press provision,  the  irrelevancy  of  such  a  defence  ^vas  lately 
determined  by  the  Court,  in  the  case  of  the  Caledoniin  Iron 
Company  against  Clyne.     There  is,  however,  one  point  upon 
which  the  Lord  Ordinary  feels  great  difficulty  indeed ;  and  that 
is,  the  objection  to  the  title  founded  on  the  signature  of  the  con* 
tract  by  mandate  for  the  late  Mr  McDonald.     This  signature  is 
objected  to  l>y  the  representntire  of  Mr  McDonald,  on  the 
gronnd  that  the  mandatary  had  no  aathority;  and  as  it  is  m 
fudieain  of  the  judgment  formerly  pronounced  by  Lord  Cringletie, 
now  final,  that  to  support  the  title  of  the  pursuenas  a  corporate 
body,  the  Act  of  Parliament  requires  that  the  specified  sum 
shall  be  subscribed  *  by  a  contract  binding  the  subocribers,  their 
hein,  executors,  and  administrators  ;*  and  as  it  is  admitted  that 
the  subscription  by  Mr  McDonald  to  the  ooatraet  is  necessary 
to  complete  the  statutory  sum  which  has  as  yet  been  subscribed 
by  formal  contract,  the  title  of  the  pureuers  truly  comes  to  de- 
pend on  the  yalidity  of  that  subscription.     Now,  the  mandate 
founded  on  is  a  letter  of  the  28th  of  October  1825,  addressed  by 
Mr  M'Donald  to  Mr  Bisset,  which  certainly  seems  to  authorize 
Mr  Bisset  to  attend  and  act  for  him  at  a  meeting  at  Dundee, 
giving  as  the  reason,  that  he  is  prevented  from  attending  that 
meeting  himself;  and  it  may  be  fbirly  construed  as  authorising 
Mr  Bisset  to  subscribe  for  five  shares  at  that  meeting.     It  does 
not  seem  yet  to  be  ascertained  whether  Mr  Bisset  did  attend 
and  subscribe  at  that  meeting  or  not.     But  the  fact  is  undoubted, 
that  there  was  no  contract  subscribed  at  that  meeting, — that  the 
contract  was  not  prepared  for  several  months  afterwards^-^and 
that  it  was  not   signed  by  Mr  Bisset  as  mandatary  for  Mr 
McDonald  till  the  I4th  of  April  1820,  Mr  M'Donald  being  at 
home,  and  no  application  made  to  him  personally  for  bis  sig- 
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nature.  "Now,  the  impression  of  the  Lord  Ordinary  is,  that  this 
signature  was  unauthorized,  as  he  does  not  consider  that  an 
authority  to  attend  a  meeting  and  subscribe  a  certain  number  of 
shares,  given  on  the  ground  that  the  party  is  prevented  from 
attending  that  meeting,  docs  form  a  mandate  to  subscribe  a  re- 
gular contract  of  copartnery  six  months  afterwards,  the  party 
himself  being  on  the  spot,  and  neither  the  terms  nor  even  the 
existence  of  such  a  contract  ever  having  been  communicated  to 
bim.  The  Lord  Ordinary  has  thought  it  right,  however,  to 
order  cases,  and  to  afford  the  pursuers  an  opportunity  of  obtain- 
ing the  opinion  of  the  Court,  before  any  interlocutor  be  pro- 
nounced on  a  point  so  deeply  and  so  extensively  affecting  their 
righu." 

At  adnsing, 

The  Lord  JuHice-CUrk  observed  on  the  title,  that  the  objec- 
tion to  it  was  equally  good,  should  there  be  only  a  single  signature 
awanting.  But  it  did  not  arise  in  the  case  of  Dr  McDonald. 
As  to  the  other  objection  to  the  title,  that  the  first  meeting  was 
not  one  under  the  Art,  and  so  invalidated  all  the  rest,  be  was 
quite  clear  that  it  was  ill-founded.  The  list  appointed  a  certain 
day.  A  good  objection  might  have  been  raised,  had  the  day 
been  allowed  to  pass.  But  it  was  nothing  to  say  that  the  Act 
was  void  and  null,  because  ^27,600  were  not  subscribed  by  the 
first  day  of  meeting.  Had  a  suspension  and  interdict  been 
brought  bv  any  proprietor,  the  Court  would  have  been  bound  to 
entertain  it.  But  none  such  was  brought.  The  remaining  ob- 
jections were  quite  frivolous.  There  had  been  no  deception  prac- 
tised. Then,  on  the  merits,  was  McDonald  liable  in  this  de- 
clarator of  partnership  ?  Looking  to  the  letter  of  28th  October, 
be  was  not  satisfied  that  McDonald  had  given  Bisset  power  to 
do  what  be  did.  Mere  presence  at  the  meeting  and  discussion, 
would  not,  of  itself,  constitute  partnership.  He  had  granted  no 
power  to  subscribe  for  five  shares ;  and,  indeed,  Bisset  did  not 
attend  that  meeting  at  all.  But  six  months  after,  without  any 
intervening  explanations  or  farther  instructions,  Bisset  signed 
for  the  shares.  That  was  no  ordinary  act.  Then  followed 
M*Donald*s  letter.  There  was  no  averment  that  he  had  been 
fully  informed  of  what  had  been  done.  And  all  he  said  in  that 
letter  was,  that  if  bis  name  were  there,  he  hoped  it  would  be 
withdrawn.  After  such  a  letter,  if  the  Company  could  have 
averred  that  Bisset  acted  as  mandatary  to  M* Donald,  would  they 
not  have  replied  to  the  latter — **  We  cannot  let  you  off.**  As  to 
Haldan*8  case,  his  only  difficulty  regarded  the  shape  of  the  action. 
Did  the  letter  go  any  further  than  to  found  a  chiim  for  damages  ? 

Lord  Meadowbank  thought  that  a  personal  exception  was  rais- 
ed in  the  case ;  for  as  the  petition  to  Parliament  must  set  forth 
that  sufficient  subscriptions  bad  been  raised,  the  parties  applying 
were  barred  from  afterwards  pleading  that  enough  had  not  been 
raised.  The  Act  said,  that  no  one  could  be  called  on  to  pay 
till  there  should  be  £27,600  at  the  contract.  But  there  might 
nevertheless  be  jCfiO.OOO  not  at  the  contract,  for  which  book 
aubseribers  were  liable.  And  in  order  to  bring  action  against 
the  whole  subscribers,  whether  at  the  contract  or  not,  the  pur- 
suers needed  to  do  no  more  than  shew  that  j£27,000  stood  at  the 
contract  On  studying  the  cases,  be  did  not  think  the  terms  of 
the  Act  so  clear  as  both  parties  seemed  to  imagine.  It  contained 
a  declaration.  Then  followed  the  enactment :  It  was  provided 
that  the  money  should  be  all  subscribed.  But  it  did  not  appear 
to  be  neceasarv  that  the  names  should  be  absolutely  at  a  con- 
tract, dtbough  the  parties,  their  heirs  and  executors,  should  be 
under  an  express  obligation.  As  to  the  merits,  he  had  some 
difficulty  regarding  the  claim  against  M'Donald.  But  on  the 
whole,  he  coincided  with  the  chair — chiefly  looking  to  the  par- 
ticular terms  of  the  letter — **  I  wish  you  could  inform  me,"  &c 
He  wished  to  "  declare**  what  shares  be  would  take,  but  not  to 
subscribe  theok  Therefore,  the  mandatary  had  no  power  to  do 
more  than  make  the  declaration.  If  the  letter  bad  conveyed  a 
power  to  oblige --the  mere  non-attendance  of  Bbset  could  not 
nave  exonerated  M*  Donald. 

Lord  GUnlee  understood  the  difficulty  to  be,  tbat,  by  the  Act, 
jC27,000  must  be  subscribed  before  any  action  could  be  raised. 
If  the  objection  was,  that  in  order  to  make  the  sum  up,  you 
must  take  in  the  mere  subscription  of  Bisset  as  mandatory  for 
M*Donald,  he  was  clear  that  the  Company  had  a  title.     There 


might  be  special  objections,  but  that  would  be  a  different  matter 
from  dismissing  the  action  for  want  of  title.  On  the  merits, 
be  would  let  Bisset  and  M'Donald  settle  between  them.  But 
there  was  no  ^xfade  evidence  of  partnership,  or  power  given  to 
subscribe. 

Lord  Cringleiie  concurred  with  Lord  Glenlee  as  to  the  first 
objection  to  title.  As  to  the  objection  to  the  regularity  of  the 
meetings,  he  concurred  with  the  Chair  as  to  the  first  meeting. 
But  he  had  doubts  whether  the  objection  did  not  apply  to  the 
subsequent  meetings.     On  the  merits,  he  also  concurred. 

The  Court 

"  Repel  the  several  objections  pleaded  by  the  defenders  against 
the  title  of  the  pursuers  to  maintain  the  present  action  :  In  re- 
spect that  no  appearance  is  made  for  John  Francis  Platne,  de- 
cern against  him  in  terms  of  the  conclusions  of  the  libel ;  sus- 
tain the  special  defences  pleaded  by  Doctor  John  Caddell  Mac- 
Donald,  and  assoilzie  him  from  the  conclusions  of  the  libel,  but 
find  no  expenses  due,  reserving  to  biro  his  claim  for  such  against 
Mr  Bisset,  referred  to  in  the  pleadings,  and   to   Mr 

Bisset  his  defences  as  accords :  Repel  the  several 
defences  pleaded  for  all  the  other  defenders,  an^  decern  against 
them  respectively,  in  terms  of  the  conclusions  of  the  libel ;  and 
find  them  liable  m  expenses  of  process,  subject  to  modification ; 
allow  an  account,'*  &c. 

Second  Division.— Lord  Ordinary,  Fullerton. — Counsel,  J. 
A.    Murray,    Jameson,  Brownlee,   A.    Anderson,    Whigbam, 

M.  P.  Brown,  Alison,  W.  Bell Patrick  Tennent,  W.  S.,  J.  R. 

Stoddart,  W.S.,  John  Donaldson,  W.S.,  and  William  Waddell, 
W.S.,  Agents. — Mr  Thomson,  Clerk. 

1*^  February  1832. 

No.  184 — Ross,  Petitioner. 

Poors*- Roll— >rA«  Court  dispensed  with  the  intiwuUion  often  days^ 
required  by  Act  of  Sederunt,  prepious  to  the  meeting  before  tie 
minister  and  elderi^for  obtaining  a  certi^ate  of  poverty ^  in  rev 
sped  the  opposing  parly  was  present  at  the  meeting. 

First  Division.— Mr  Bell,  Geik. 


1st  Februari^  1832. 

No.   165 John  Stephen  &  Another,  Pursuers  and  Advo- 
cators, r.  James  Pirie,  Defender  and  Resjiondeni, 

Probative  Writ — Stamp — Debt,  Acknowledgment  of — Parties 
having  met  and  made  out  a  statement  of  accounts,  and  the  debtor 
having  suhscrihed  an  adcnowledgment  thereof,  and  an  obiigation 
to  grant  bilijbr,  or  jtoy  the  amounl  w/ten  catted  for  ;  and  having 
at  the  same  time  received  from  the  creditor  a  copy  of  the  account^ 
with  a  marlcing  by  the  creditor,  "  settled  the  within  account  ;**  and 
the  debtor  having  admitted  the  furnishings,  but  atleged  they  were 
donations — Held,  I,  That  the  transaction  was  in  re  mercatoria, 
and  that  the  document  did  not  require  the  statutory  solemnities, 
nor  to  be  stamped, '-"If,  That  its  ejfect,  as  a  document  ^  debt, 
was  not  destroyed  by  the  marking  on  the  back  ^the  counter  cogoy- 
account  given  to  the  debtor. 

The  defendery  James  Pirie,  who  wan  an  ordioary 
farm  serrant,  in  the  year  1816,  took  a  lease  of  afarm» 
and  received  from  his  uncle,  John  Pirie,  assistance  to 
enable  him  to  stock  and  furnish  it,  both  in  money  ad- 
vanced,  and  in  cattle  and  various  articles  of  farm 
stocking.  On  19th  February  1819,  the  parties  met, 
and  an  account  was  made  out  of  the  various  articles, 
and  money  which  the  deftander  had  received,  amount- 
ing to  the  sura  of  £285,  17.  74.  A  copy  of  this  ac- 
count was  delivered  to  the  derender,  and  on  the  back 
of  this  copy,  was  the  following  marking  in  his  uncle's 
hand  writing : — 

'*  LrrTLS  Cairnbeg,  19fA  February  1619.— Settled  the  within 
account."    (Signed)    **  John  Pirie." 

John  Pirie  died  on  8th  June  1829,  and  at  a  meeting 
for  opening  his  repositories;  at  which  the  defender 
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was  present,  a  minute  was  made  ont,  which,  inter  alia^ 
bore, 

*'  tliat  there  were  various  youcbers  of  debt  found  in  tbe  repO(«i- 
tories  of  the  deceased ;  but  aa  there  was  not  sufficient  time  to  go 
over  tbe  wbole  particularly,  tbe  same  were  again  returned  tbereto, 
and  the  same  re-sealed  in  presence  of  tbe  persons  before-named* 
in  order  that  they  may  be  examined  and  inventoried  on  a  future 
day." 

This  minute  was  signed  by  the  defender.  On  the 
16th  of  June  another  meeting  took  place,  n'hen  the 
repositories  were  i^in  examined,  and  a  list  made  out 
of  the  documents  found  therein.  This  list  included 
the  fitted  account  of  18th  February,  and  enclosed  with- 
in it,  on  a  separate  piece  of  paper,  an  acknowledgment, 
not  holograph,  but  subscribed  by  James  Pirie  (the 
defender),  of  date  I8th  February  1819,  for  £285,  17s. 
7^.,  in  these  terms : — 

**  LrrrLB  Cairnbeo,  19tA  February  1819. — I  acknowledge 
the  above  account  to  you,  due  by  me,  for  which  I  shall  grant  you 
my  bill,  or  pay  when  you  call  for  it ;  and  am  yonr*8  truly," 

(Signed)    •*  James  Piais." 

The  minute  of  this  meeting,  and  the  list,  were  like- 
wise signed  by  the  de.Simder. 

On  2d  January  1880,  the  pursuers,  executors  of 
John  Pirie,  brought  an  action  before  the  Sheriff  of 
Kincardineshire,  founded  upon  the  abo^e  account  and 
acknowledgment,  and  concluding  against  the  defender 
for  payment  of  the  sum  of  £285,  17.  7^.  therein  con- 
tained. 

To  this  action  the  defender  at  first  g^re  in  a  general 
defence,  denying  that  any  such  sum  was  due,  and 
pleading  prescription,  and  also  the  improbative  nature 
of  the  document  founded  on,  and  its  want  of  a  stamp ; 
but  having  been  ordered  to  state  his  case  more  ex- 
plicitly, he  gave  in  an  additional  defence,  in  which, 
inter  alia^  there  was  the  following  passage : — 

**  Abont  fourteen  years  ago,  the  defender  became  tenant  of 
East  Bifains  of  Barra?,  and  be  was  led  to  believe,  that,  in  stocking 
this  farm,  and  canying  on  his  other  operations,  he  would  be 
materially  assisted  by  his  late  uncle ;  and  he  gratefully  acknow- 
ledges that  he  received  from  his  uncle,  money,  cattle,  and  other 
effects,  to  the  value  of  ^305,  17.  1\.  Though  nothing  wa»  ex- 
pressly said  at  the  time  of  these  advances,  importing  that  they 
were  to  be  repaid  by  the  defender,  various  circumstances  tended 
to  impress  upon  his  mind,  that  tbey  were  given  by  way  of  dona- 
tion. On  19th  February  1810,  the  defender's  unde  mentioned 
to  him,  that  be  had  made  up  a  state  or  memorandum  of  the  ad- 
vances above-mentioned,  but  that  he  intended  to  make  the  de- 
fender a  present  of  the  whole  of  them.  Accordingly,  his  uncle 
wrote,  or  indorsed  upon  the  memorandum  or  statement,  tbe  fol- 
lowing words  :^*  LUtie  Cahmbeg,  19M  Febmary  1819,^Settled 
the  within  account.*  (Signed;  *  John  Pirie.*  His  uncle  then 
delivered  tbe  memorandum  or  statement,  with  this  discharge,  to 
the  defender,  desiring  him  to  take  care  of  it,  as  it  might  relieve 
him  from  future  trouble." 

The  defender  also  stated,  that  he  had  no  recollec- 
tion of  ever  having  signed  the  document  libelled  on  ; 
and  contended,  tlutt  besides  the  objection  that  that 
document  was  improbative  and  unstamped,  the  indor- 
sation on  the  hack  of  the  account  delivered  by  his  uncle 
to  bim,  bearing  that  it  was  settled,  especially  when  no 
demand  had  ever  heen  made  for  it  during  his  uncle*s 
lifetime,  afforded  a  sufficient  defence  against  the  action. 

The  Sheriff-substitute,  on  19th  May  1B30,  pro- 
nounced this  interlocutor : — 

**  Finds  that  tbe  irregular,  unauthenticated,  and  unstsmped 


writing,  No.  2,  of  process,  is  no  sufficient  evidence  of  a  debt  due 
by  the  defender  to  the  late  John  Pirie;  and  this  tbe  more 
especially,  as  there  is  no  evidence  that  Juhn  Firie  (although  he 
lived  more  than  ten  years  after  the  date  of  said  writing,)  ever  de- 
manded payment  of  the  supposed  debt,  or  a  bill  for  the  amount; 
and  if  a  bill  had  even  been  granted,  instead  of  the  writing  referred 
to,  such  bill  would  have  been  prescribed  long  before  this  time  : 
Therefore,  on  the  whole  matter,  assoilzies  the  defender,  and 
decerns,  but  finds  no  expenses  due.** 

This  judgment  was  adhered  to  by  the  Sheriff:  where- 
upon both  parties  brought  the  cause  into  this  Court 
by  advocation — the  pursuers  on  the  merits,  and  the 
defender  on  the  point  of  expenses. 

The  pleas  upon  wliicli  the  case  was  rested  for  the 
pursuers,  were — I.  That  the  verity  of  the  defender's 
signature  to  the  acknowledgment  of  1 9th  February 
1819  not  being  denied,  that  document,  as  being  in 
re  mercatoria,  was  probative  of  the  furnishings  con- 
tained in  the  account  to  which  it  referred,  and  of 
the  existence  of  a  debt  to  that  amount,  as  due  by 
the  defender — the  extinction  of  which  could  only  be 
proved  by  legal  evidence. — II.  The  document  did 
not  require  to  be  stamped. — III.  The  admissions  of 
the  furnishings  having  been  made,  and  the  signature 
to  the  document  being  that  of  the  defender,  not  being 
denied,  no  qualifications,  in  regard  to  the  alleged  dona* 
tion,  could  be  received  as  intrinsic  qualities  of  such 
admission. — IV.  The  insertion  ofthedocumentlibelled 
on,  in  the  inventory  of  the  vouchers  of  debt  due  to  the 
deceased,  and  the  defender's  subscription  of  that  in- 
ventory and  relative  minute,  were  equivalent  to  an 
admission  of  the  subsistence  of  the  debt  at  that  date. 
— V.  Payment  not  being  alleged,  it  must  be  held  to 
be  still  due. 

For  the  defender  it  was  pleaded — I.  That  the  ac- 
count was  prescribed,  and  could  only  be  proved  by 
the  writ  or  oath  of  the  defender. — 11.  That  the  de- 
fender never  having  admitted  the  subscription  to  the 
acknowledgment,  and  it  being  neither  probative  nor 
stamped,  could  not  afford  any  evidence  of  a  debt 
against  him. — III.  The  admissions  of  the  defender, 
that  he  received  assistance  from  his  uncle^  must  be 
taken,  along  with  the  qualifications  contained  in 
them,  that  the  advances  were  meant  as  donations, 
and  were  not  intended  to  constitute  a  debt  against 
the  defender,  and' were  actually  discharged.  —  IV. 
The  account,  with  the  marking  ''  settled"  on  the 
back  of  it,  produced  by  the  defender,  was  evidence 
of  the  amount  being  discharged.  —  V.  No  demand 
for  any  part  of  the  sum  sued  for,  or  any  applica- 
tion to  grant  a  bill  for  the  amount  ever  having  been 
made  by  John  Pirie,  also  proved  the  claim  to  have 
been  extinguished. — VI.  The  circumstance  of  the  de- 
fender having  signed  the  minutes  and  list  of  docu- 
ments, including  that  founded  on,  found  in  the  reposi- 
tories of  the  deceased,  could  not  be  construed  into  an 
acknowledgment  of  the  debt  being  due,  more  especially 
as  he  took  care  that,  in  the  judicial  inventory,  it  should 
be  marked  as  a  disputed  debt. 

The  Lord  Ordinary  (25th  November  1831,)  pro- 
nounced this  interlocutor : — 

"  Repels  the  reasons  of  both  advocations,  and  remits  the 
causes  to  the  Sheriff  simpUciter :  Find?  neither  party  entitled  to 
expenses  in  this  Court,  and  decerns." 
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Both  parties  presented  reclaiming  notes,-— on  ad- 
vising which, 

Lord  Pai^ray.— I  confess  1  have  formed  a  different  opinion 
from  that  of  toe  Lord  Ordinary;   and  on  looking  at  the  two 
documents,  I  was  miiefa  struck  hj  their  being  both  of  the  sane 
date.     The  first  question  here  is,  What  is  the  nature  of  the 
transaction  between  the  parlies  ?    Now,  I  apprehend  it  to  be  a 
transaction  in  re  mercatoria,  strictly  spiking ;  and  being  a  trans- 
action of  that  kind,  we  have  uniformly  been  in  the  practice,  in 
such  cases,  of  sustaining  documents  which  are  not  in  all  respects 
probative,  where  the  party  does  not  deny  his  subscription.     It 
would  be  often  impossible  to  maintain  the  ordinary  transactions 
of  life,  were  a  different  rule  adopted.     I  therefore,  holding  it  to 
be  in  re  mercaloria,  hold  this  acknowledgment,  founded  on  by 
the  pursuers,  to  be  a  good  document  of  debt ;  and  I  think  the 
two  documents  fortify  one  another.     Two  copies  of  the  account 
are  made, — one  is  kept,  with  this  acknowledgment,  by  the  uncle, 
and  the  other  is  given  to  the  nephew,  with  the  marking  on  the 
back,  to  shew  that  there  had  been  an  adjustment  of  accounts  be- 
tween them  at  the  time.     The  whole  muKt  be  taken  together  as 
explanatory  of  the  rex  gestit  at  the  time ;  and  if  this  question  had 
ocairred  within  three  or  five  years,  it  is  impossible  to  suppose 
that  the  Court  would  not  have  sustained  this  document.     Nor 
do  I  think  it  makes  any  difference,  that  it  has  been  longer  of 
being  brought.     The  cases  of  Alexander,  and  of  Hope's  trus- 
tees, I  recollect  perfectly  well — but  they  were  quite  different  from 
the  present.     With  regtird  to  the  plea  of  taciturnity,  I  do  not 
think  there  is  any  thing  more  in  that.     It  is  laid  down  by  Erskine, 
that  even  after  the  lapse  of  the  three  years,  when  the  constitution 
of  a  debt  is  not  denied,  writings,  not  strictly  probative  in  all 
respects,  are  held  sufficient  for  the  purpose  of  obviating  the  plea 
of  prescription;  and  when  I  see  a  creditor  taking  this  acknow- 
ledgment from  the  debtor,  and  giving  the  creditor  a  copy  of  the 
account,  with  this  marking  on  it,  I  take  the  former  to  be  a  suffi. 
dent  acknowledgment  in  law ;  and  that  the  lapse  of  time,  the 
transaction  being  in  re  tnercatoria,  does  not  destroy  it. 

luird  Gillie* — I  entirelv  concur.  Look  to  the  statement  made 
in  the  original  defence,  where  the  defender  admits  that  his  uncle 
assisted  him,  and  gratefully  acknowledges  that  he  received  from 
liim  money,  cattle,  and  other  effects,  to  the  value  of  jCd05,  17s. 
7^d.  Then  he  says,  "though  nothing  was  stated  at  the  time  of 
these  advances,  importing  that  they  were  to  be  repaid  by  the  de- 
fender, various  circumstances  tended  to  impress  upon  his  mind 
that  they  were  given  by  way  of  donation."  Then  again,  he  says, 
'<  on  19tb  February  1819'* — two  or  three  years  after  the  advances 
— "  that  his  uncle  mentioned  to  him  that  he  had  made  up  a  state 
or  memorandum  of  the  advances  above-mentioned,  bat  that  he 
intended  to  make  the  defender  a  present  of  the  whole  of  them." 
That  is  not  very  consistent  with  his  first  statement,  that  they 
were  doiMtions  at  the  time  they  were  made. 

Lord  Craigie, — I  do  not  say  that  these  proceedings  can  be 
considered  as  in  re  mercaloria^  but  I  think  that  they  must  be  re- 
gulated by  the  same  principles,  and  that  this  is  just  to  be  looked 
upon  as  a  fitted  account.  I  believe  it  is  the  most  common  way 
of  settling  accounts  among  country  people. 

Lord  President, — I  em  of  the  same  opinion.  If  the  marking 
on  the  back  of  the  account  given  to  the  defender  had  been  **  set- 
tled by  bill,"  and  there  had  been  a  bill  of  the  same  date,  or  by 
bond,  could  there  have  been  a  doubt  about  the  matter  ?  Does  it 
make  any  difference,  when  there  is  another  document  of  the  very 
same  date  acknowledging  the  debt  ? 

The  Court  **  Alter  the  interlocutor  reclaimed  against ;  advocate 
the  cause,  and  decern  against  the  defender  for  payment  of  the 
sum  of  j£285,  17.  7^.  Sterling,  with  interest  thereof  from  the 
19th  day  of  February  1819:  Find  the  defender  liable  in  the 
pursuers*  expenses  in  this  Court,  and  in  the  Inferior  Court,'*  &c. 

Pursuers*  Authorities. — Macluiige,  2d  January  1678;  Mor. 
16,970.  Leslie,  27th  January  1714;  Mor.  16,978.  Stewart, 
17th  December  1680;  Mor.  12,624.  Currier,  March  1683; 
Mor.  12,625.     Tait  on  Evidence,  p.  114. 

Defender's  Authorities. — Tait  on  Evidence,  120.  Grierson, 
14th  January  1830;  S.  &  D.  Alexander  v.  Alexander,  26th 
l^ebruary  1830.     Reid  v.  Hopes,  1825. 

Furst  Division. — Lord  Ordinary,  Newton. -.-^c/.  Rutherfurd, 


Mcmro. — Alt,  Jameson,  Pyper.— Dennistoun  and  Christian, 
W.S.,  and  Geoige  Heggie,  W.S.,  Agents.— Sir  R.  DundM, 
Clerk. 


JURY  CAUSE. 

27M  January  1832. 

No.  186. — YoUNO,  Pursuer,  v.  Cueghorn,  Defender. 

Expenses — Verdict — Damages — Tfie  pursuer  of  an  action  of 
damages  for  verbal  defamation,  who  had  obtained  a  verdict  of 
one  s/iilling  damages,  fou/rul  entitled  to  exjtenses. 

In  this  case,  the  pursuer  brought  an  action  of  dama- 
ges  against  the  defender,  for  haTing  defamed  bia 
character,  by  stating  in  a  public  stage-coach,  in  pre« 
sence  of  a  number  of  passengers,  that  he,  the  pursuer, 
was  a  bankrnpt ;  and  that  a  certain  individual  was  his 
principal  creditor.  The  case  was  tried  before  the 
Lord  President,  and  the  Jury  returned  a  rerdict  for 
the  pursuer,  and  assessed  the  damages  at  one  shilliDg. 
The  pursuer  now  moved  for  expenses. 

Lord  President. — Expenses  must  go  as  a  matter  of  course. 
Where  damages  were  found  due  at  all,  under  the  old  form  of 
proceedings,  expenses  always  foliowei4. 

Soiiciior-  General, — If  your  Lordships  hold  that  in  every  case  of 
verbal  defamation,  where  the  pursuer  gets  damages,  howevc  r 
small  or  nominal,  expenses  are  to  be  given  as  a  matter  of  courstr, 
there  is  no  need  to  say  more  upon  the  subject 

Lonl  Gillies. — There  is  no  such  rule  that  I  am  aware  of. 
Solicitor- Genrral.-^l  bad  thought  the.  rule  was  rather  the 
other  way.  There  is  a  tendency,  almost  a  temptation  held  out 
to  bring  trifling  and  insignificant  cases  of  damages,  if  expenses 
are  given,  and  the  Court  were  anxious  to  cut  them  down,  by  not 
giving  expenses  as  a  matter  of  course,  where  the  damages  were 
merely  nominal ;  and  there  is  one  case,  Walker  r.  Amot ;  Mur- 
rays  neports.  Vol.  II.  p.  150,  where  the  Lord  Chief  Commis- 
sioner states,  that  where  the  damages  are  merely  nominal,  it  is 
the  same  as  if  there  had  been  a  verdict  for  the  defender,  as  to 
the  question  of  expenses.  Where  the  action  is  brought  for  the 
vindication  of  character,  from  a  public  imputation  widely  circu- 
lated, and  a  verdict  is  given  for  the  pursuer,  although  only  no- 
minal damages  are  given,  it  may  be  quite  right  tluit  ezpeotes 
should  follow.  But  in  a  case  where  the  whole  evil  coropbiDed 
of  is  merely  an  accidental  expression  in  a  sCage-coacb,  nst  cir- 
culated, and  from  which  no  damage  has  arisen,  the  case  is  totally 
different. 

Lord  Presfdenl. — This  ia  not  a  case  of  mere  defamation,  in 
the  sense  now  put.  ^  Is  calling  a  man  a  bankrupt,  merely  defam- 
ation ?  It  is  certainly  defamation ;  but  it  is  also  a  verbal  injury, 
which  mav  lead  to  the  greatest  evils.  1  tried  the  case,  and  was 
astonished  at  the  smallness  of  the  damages  given ;  and  if  it  weie 
competent  to  move  for  a  new  trial,  on  the  ground  of  the  danugea 
being  too  small,  I  think  it  might  have  been  successfol  in  this 
case.  The  statement  might  have  ruined  the  man.  Therv 
were  six  people  in  the  stage-coach  at  the  time ;  and  the  defender 
says  all  at  once,  What  is  to  become  of  Young  now;  he  is  bank- 
nipt — and  1  know  that  Mr  Stevens  is  his  principal  creditor. 
What  injury  such  a  statement  might  produce  is  incalculable. 
To  be  sure,  it  was  proved,  that  he  was  not  injured  by  it,  as  no- 
body believed  it,  being  a  person  of  undoubted  credit.  But  that 
is  nothing  in  regard  to  tbe  defender. 

Lord  Gillies. — Where  a  man  of  very  high  character  is  attacked, 
it  can  do  him  no  injury.  If  a  man  were  to  say  that  tbe  Duke  of 
Wellington  was  a  coward,  and  a  very  bad  officer,  it  would  do  him 
not  the  smallest  injury ;  but  it  does  not  follow  that  any  or  all 
persons  are  entitled  to  say  so  publicly,  or  that  no  expenses  are 
to  be  given,  if,  on  a  trial,  the  fact  be  proved  that  such  attacks 
were  made.  I  think  the  opinion  of  the  Judge  who  presided  at 
the  trial,  is  that  which  we  should  follow  on  such  a  subject.  And 
I  am  sure  that  the  Jury  Court  woald  be  the  worst  instkvtioD 
in  the  wotld,  if,  although  the  Judge  who  tried  the  oaose  ia  of 
opinion  that  expenses  should  be  given,  yet  a  majority  of  the 
Court  are  to  be  of  a  different  opinion. 
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Lord  Cfxagic, — I  rather  thought  that  the  party  should  not  get 
expenses,  as  the  damages  given  were  merely  nominal. 

Lord  Pretident, —  Under  the  old  forms  of  process,  before  the 
institution  of  trial  by  Jury  in  civil  causes  here,  where  damages 
at  all  were  found  due,  expenses  always  followed  as  a  matter  of 
course.  We  did  not,  perhaps,  find  so  smull  damages  as  one 
shilling  in  any  case ;  but  when  we  found  damages  to  a  small  ex- 
tent, perhaps  £5,  we  always  gave  expenses. 

The  Court  found  the  pursuer  entitled  to  expenses. 

First  Division. — Act,  Skene'. — Alt.  Solicitor. General  (Cock- 
bum). — Mr  Brown,  Clerk [J,  W,  2>.] 


COURT  OI  JUSTICIARY. 

23J  January  1832, 

No.  187.— The  C&owk  p.  M*Ci/LLocH,  GarrFiN  &  Bahid. 

Jurors — Jurisdiction — Jurors  from  places  infected  with  chulera 
morbus  Hemin^  been  coitulerrfianded,  after  the  lUts  were  served 
on  the  patifiels ;  and  the  counsel  for  otie  of  the  pannels  having 
objected  to  the  trial  proceeding — direction  sustained ,  and  the  jtri^ 
soners  remanded  for  three  weeks. 

There  were  several  prisoners  indicted  to  stand  trial 
on  the  2dd  January  1832.  When  the  Court  met,  the 
Lord  Jusiice-Clerk  announced,  that,  in  consequence  of 
the  prevalence  of  cholera  at  Haddington,  Mussel- 
burgh, &c.,  intimation  had  been  sent  to  the  Jurors 
summoned  from  those  and  the  neighbouring  places, 
that  their  attendance  would  be  dispensed  with,  but  that 
there  were  a  sufficient  number  of  Jurvmeii  from  Edin- 
burgh and  other  quarters.  His  Lordship  then  stated, 
that  before  the  Jury  were  sworn,  was  the  time  to 
take  any  objections.  D.  McNeill  and  John  Murray, 
jun.,  counsel  for  several  of  the  prisoners,  waived  all 
objections,  and  consented  to  go  to  trial ;  but  Crawfurd, 
counsel  for  M'Culloch  and  Griffin,  &c.,  observed,  that 
though  his  clients  might  not  be  prejudiced  directly  by 
going  to  trial,  yet  he  objected  on  public  grounds,  as  it 
might  establish  a  very  dangerous  precedent,  of  inter- 
ference with  Jurors.  In  consequence  of  this  objec- 
tion, which  the  Solicitor-^General  thought  well-founded, 
the  Court  remanded  the  prisoners  to  jail  for  three 
weeks,  and  then  adjourned. 

Act.  Solicitor- General,  hc^^AlL  James  Crawford. — Justi- 
ciary Clerk [J.  r.  H.  ] 


COURT  OF  SBSSION. 


INNER- HO  USE. 


MAflUWAMMMk 


1st  February  1882. 

No.  188. — Alexander  and  Robcat  Murray.  Pursuers^  v. 
John  Murray,  Thomas  Stevenson  and  Others,  Defin- 
dert. 

Tutors  and  Curators— Inventories — Act  1672,  cap.  2— Homo- 
logation— A  partly  having  in  his  settlement  appointed  tutors  and 
curators  to  his  minor  children,  but  declared  that  they  should  not 
be  liable  for  omissions,  b\U  each  for  his  own  actual  intromissions 
only  ;  and  no  tutorial  inventories  having  been  made  up  ;  and  one 
of  the  tutort  having  subscribed  discharge*  and  deerls,  although  he 
did  not  intromit  with  funds  himself-^!.  Held,  that  he  was  liable 
singuli  in  soUdUm,  along  with  the  other  tutors. — //.  Held  tn- 
competent  to  alter  a  finding  oj  t/u  Lord  Ordinary,  in  regard  to 
one  of  several  defenders,  upon  a  reclaiming  note  by  anolfierf 
wliich  had  no  special  prayer  to  that  effect. 

Robert  Murray,  on  25th  August  1807,  executed  a 
general  disposition  and  settlement,  whereby,  under  the 
Vol.  IV. 


burden  of  certain  provisions  to  his  widow,  he  conveyed 
to  his  two  sons,  the  pursuers,  jointly,  the  whole  pro- 
perty of  eve  y  descrption,  including  tacks,  bonds, 
bills,  debts  and  vouch  rs  of  debt,  of  which  he  might 
be  possessed  at  the  time  of  his  death.  By  this  deed, 
the  testator  nominated  and  appointed  the  Reverend 
William  Strachan,  minister  of  Culter,  John  Steven- 
son, John  Halliday,  and  the  defender  John  Murray-, 
to  be  tutors  and  curators  for  the  pursuers  during  their 
minority,  declaring,  however, 

<*  that  they  shall  not  be  liable  for  omissions,  but  each  for  bis 
own  actual  intromissions  only." 

Robert  Murray  died  in  September  1807.   No  tutorial 
inventories  of  ajiy  kind  were  made  up,  but  the   af- 
fairs of  the  pupils  seemed  to  have  been  chiefly  ma- 
naged by  Mr  Strachan  and  John   Stevenson,  till  the 
death  of  the  latter  in  1809.     Halliday  did  not  appear 
to  have  taken  any  charge  or  interference ;  but  John 
Murray,  although  he  denied  that  he  had  taken  any 
active  share  in  tne  management,  admitted,  that  some- 
time after    the  testator's  death, — but  in  ignorance 
whether  any  inventories  had  been  made  up  or  not,  as 
well  as  unacquainted  with  the  previous  proceedings  of 
the  other  tutors — he  had,  as  he  alleged,  merely  to  make 
up  the  consent  of  a  quorum,  adhibited  his  subscrip- 
tion to  some  deeds,  and  discharges  for  money  uplifted^ 
belonging  to  the  minors  ;  and  it  was  proved  that  he 
had  subscribed,  along  with  the  other  tutors  in  1808,  a 
renunciation  of  the  lease  of  a  farm,  which  had  been 
occupied  by  the  testator ;  he  also  subscribed  a  sub- 
mission, as  one  of  the  tutors,  of  certain  disputed  claims 
between  them  and  the  representatives  of  John  Steven- 
son.    In  this  submission  a  decree-arbitral  was  pro- 
nounced,   finding  John  Stevenson's  representatives 
liable  to  the  other  tutors  in  the  sum  of  £195,  3.  6., 
which   was  paid  by  the  defender  Thomas,  and  a  full 
discharge  granted  by  Mr  Strachan  and  John  Murray 
in  1816,  of  all  claims  against  him  or  his  fathers  re- 
presentatives.    During  the  minority  of  the  pursuers, 
a  large  sum  of  money  had  been  lent  out  by  the  tutors — 
the  security  for  which  having  turned  out  unavailing ; 
and  no  regular  accounts  having  been  kept  or  render- 
ed, the  present  action  was  brought,  concluding,  that  ^ 

*'  the  defenders,  by  their  neglect  to  give  up  judicial  inventories 
of  the  pursuers'  means  and  estate,  as  prescribed  by  the  Act 
of  Parliament  (1672,  c.  2,)  are,  in  terms  thereof,  liable  to  the 
pursuers,  both  for  intromissions  and  omissions,  and  shall  have 
no  allowance  or  defalcation  of  the  charges  and  expenses,  or 
losses  laid  out  or  sustained  by  them  in  the  afiUirs  of  the  pur- 


suers. 


tf 


The  summons  also  contained  a  conclusion  for  count 
and  reckoning,  and  that  the  defenders  should  be  liable 
for  all  sums  **  which  they  have  omitted  to  receive  and 
recover,  or  shall  have  lost  or  put  in  peril  by  im- 
proper or  negligent  administration."  The  purauers 
pleaded — I.  That  the  defenders  were  liable  to  aceounti 
not  only  for  funds  actually  recovered  by  them,  but 
for  all  the  funds  they  might  have  recovered. — If, 
That  a  part  of  the  funds  had  been  lost  through  negli-^ 
gence  ;  for  the  consequences  of  which,  the  whole  tu- 
tors and  their  representatives  were  liable  conjunctly 
and  severally.  The  action  wa$  directed  against  the 
defenders,  John  Murray  and  John  Halliday,  two  of 
the  original  tutors,-^Qgainst  the  defender  Thomaii 
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Stevenson,  as  representing  liis  father  John  Steven- 
son, another  of  the  tutors ;  and  af^ainst  the  Reverend 
James  Strachan,  as  representing  his  father,  Reverend 
William  Strachan,  aliso  one  of  the  tutors  nominate. 
Separate  defences  were  lodged  for  all  of  these  parties. 
For  Murray,  it  was  pleaded — I.  That  as  he  did  not 
act  as  a  tutor  or  curator  for  the  {>nr8uers,  immediate- 
ly after  their  father's  death,  and  when  inventories  fell 
to  be  made  up  and  lodged,  he  was  not  liable  for  any 
penalties  imposed  for  not  making  up  inventories. — 
It.  That  never  having  had  any  personal  intromissions 
with  funds,  and  as  the  settlement  of  the  deceased  ex- 
pressly declared,  that  the  tutors  and  curators  therein 
named  should  not  be  liable  for  omissions,  but  each 
for  his  own  actual  intromissions  only,  no  personal 
liability  could  attach  to  hini.-^II  J.  That  he  was  not  lia- 
ble for  funds  given  by  any  of  the  other  tutors  to  a 
cashier  or  agent  habit  and  repute,  solvent  at  the  time 
he  was  intrusted  with  the  money ;  nor  was  the  defender 
liable  for  any  loss  arising  from  a  legal  defect  in  a  secu-* 
rity  taken  for  any  part  of  the  minors'  funds,  by  a  law 
agent  of  fair  and  reputable  professional  character,  at 
the  date  of  the  security. 

For  Stevenson,  it  was  pleaded — I.  The  clause  in 
the  deed  above  referred  to,  restricting  the  liability. — 
II.  That  the  penalties  in  the  statute  could  not  be  en- 
forced against  him. — III.  That  he  was  completely  dis- 
charged in  1816,  by  two  of  the  tutors,  of  all  claims  they 
had  against  him,  or  the  representatives  of  his  father. 
The  defender,  Halliday,  denied  that  he  had  ever  either 
accepted  or  acted  as  a  tutor  or  curator  ;-:~and  the 
defender,  Strachan,  denied  that  he  in  any  respect  re- 
presented his  father,  one  of  the  original  tutors  nomi- 
nate.  The  Lord  Ordinary,  on  28th  June  1831,  pro- 
nounced the  following  interlocutor: 

"  Having  considered  the  closed  record,  and  heard  parties* 
procurators  ;  Finds,  that  the  defender,  John  Murray,  was  named 
one  of  the  tutors  of  the  pnrsuers  by  their  fatlier,  the  late  Ro- 
bert Murray :  Finds  it  proved,  that  be  acted  in  that  capacity 
repeatedly,  and  on  several  inaportant  occasions :  And  in  respect 
that  no  tutorial  inventories  were  made  up,  in  terms  of  the  statute 
1672,  cap.  2,  findd,  that  the  said  John  Murray  is  liable  for 
omissions  as  well  as  intromissions,  and  likewise  m  solidum  with 
the  other  tutors  ;  and  before  further  answer,  appoints  him  to  give 
in  his  tutorial  accounts  between  and  next  calling.  With  re- 
gard to  the  defender,  Thomas  Stevenson,  in  respect  of  the  sub- 
mission and  decree-arbitral  mentioned  in  the  pleadings,  in  terms 
of  which  decree  he  has  accounted  to  the  other  tutors,  and  has 
been  ezonered  and  discharged  by  them  ;  and  in  respect  the  said 
decree  has  not  been  brought  under  reduction  by  the  pursuers  on 
the  head  of  minority  and  lesion,  assoilzies  the  said  Thomas 
Stevenson,  and  finds  him  entitled  to  expenses  of  process,  in  so 
far  as  they  have  been  incurred  since  his  defences  were  given  in, 
and  decerns:  And  with  regard  to  the  defenders,  Strachan  and 
Halliday,  sists  process  in  hoc  tlalu  ;  reserving  to  John  Murray 
bis  relief  against  the  other  tutors,  and  their  representatively." 

Marray  presented  a  reclaiming  note,  praying  the 
Court 

"  to  alter  the  interlocutor  submitted  to  review;  to  assoilzie  the 
defender  from  the  conclusions  of  tlie  action,  and  to  find  him  en- 
titled to  expenses;  or  to  do  otherwise  in  the  premises  as  to  your 
lordships  shall  seem  meet." 

When  the  note  came  to  be  advised,  a  doubt  was 
started  how  far  the  judgment  of  the  Lord  Ordinary, 
by  which  he  a.«soiIzied  Stevenson,  was  well  founded; 
on  the  ground  that,  although  the  tutors  might  be 


liable  sin^uU  in  soUdum  to  the  pursuers,  yet  in  a  ques- 
tion of  relief,  inter  se,  Stevenson  might  still,  as  repre- 
senting his  father,  be  liable  to  the  other  defenderst 
while  the  interlocutor  might  be  construed  so  as  ta 
afford  a  defence  against  any  such  liability.  The  cast" 
having  stood  oter  for  consideration — It  was  stated 
for  Stevenson — I.  That  the  absolvitor  in  his  favour  had 
been  pronounced  of  consent  of  the  counsel  for  the 
pursuers,  and  not  objected  to  by  any  of  the  parties. — 
but,  II.  Whether  the  judgment  was  right  or  wrong,  it 
had  not  been  reclaimed  against,  in  so  far  as  it  assoil- 
zied Stevenson,  and  therefore  the  Court  had  no  power 
to  alter  or  vary  it  in  any  way. 

For  Murray,  it  was  submitted.  That  the  concluding 
part  of  the  prayer  of  the  reclaiming  note— ^*'  or  to 
do  otherwise  in  the  premises  as  to  your  Lordships 
shall  seem  meet," — left  it  in  the  power  of  the  Court 
to  vary  this  or  any  other  part  of  the  judgment  against 
which  he  reclaimed,  whether  specically  set  foi  th  or 
not* 

Lord  Balgnjf. — tt  is  impossible  for  the  Court  to  get  at  tbia, 
however  they  may  wish  to  let  Murray  get  out  of  the  situation  he 
has  so  unintentionally  brought  himself  into.  All  parties  were 
in  the  field  before  the  Lord  Ordinary — and  when  all  of  them 
consented  that  Stevenson  should  be  absolved,  it  is  quite  enough « 
But,  besides,  we  have  no  prayer  which  can  let  as  into  the  question. 

Lord  Presideni.'-^The  redaiming  note  pravs  only  to  assoilxie 
Murray — and  we  cannot  get  at  this  question  in  regaird  to  Steven^ 
son.  If  they  had  been  all  in  the  field  before  us,  what  we  should 
have  done  would  be,  to  find  them  all  liable,  singuli  in  suUdum,  re- 
serving their  relief  among  themselves. 

Lord  Craigie If  Murray's  counsel  consented  to  Stevenran'a 

being  assoiltied,  it  would  be  different ;  but  I  do  not  think  that 
the  consent  of  the  pursuers  would  be  enough.  I  conceive  that 
the  sobsiduary  right  and  claim  of  Murray  to  get  relief  against 
all  the  parties  could  not  be  affected  by  the  pursuers*  consent. 

Lord  Giliicn. — The  action  is  brought  against  tutors  and 
cnnitors,  and  they  are  liable  singuli  in  tolidnfn^  according  to 
the  Lord  Ordinary's  interlocutor,  which  I  think  right ;  tb«  pur- 
suer is  certainly  entitled  to  consent  that  any  one  or  more  of 
them  shall  be  assoilzied.  So  far  as  regards  the  pmrsuer,  there 
is  no  doubt  of  this :  but  is  the  pursuer  entitled  to  consent,  or 
will  any  consent  of  his  do  to  liberate  them  from  the  claims  of 
relief  inter  se, — I  do  not  think  it  can.  But  then  this  part  of  the 
interlocutor  is  not  redaimed  against,  and  we  cannot  touch  it. 

Dean  of  FacuHy. — It  is  impossible  that  there  could  b^  any 
relief  in  this  action  by  Munay  against  Stevenson  ;  for  Murray 
was  a  party  to  the  submission, — and  while  the  decree-arbitral 
stands,  he  can  ask  no  relief.  Such  a  claim  must  be  made  at 
least  in  another  action  ;  and  that  is  not  affected  by  this  judg. 
ment.    That  is  all  open  to  him,  if  be  chooses  to  try  it. 

Lord  Craigie — The  question  of  relief  does  not  seem  to  me  to 
fall  under  the  submission  at  alL 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corebouse.— -^r/.  Cuning- 
hame. — /1ft.  M.  P.  Brown. — For  Stevenson,  Dean  of  Faculty 
(Hope)— Thomson  Paul,  W.S.,  ft.  Laidlaw,  W.8.,  and  W. 
A.   G.  &  R.  Ellis,  W.S.,  Agents Sir  R.  Dundas,  Clerk.— 

[/.  r.  D.] 

^d  February  1832. 
No.  189. — John  M'G£0RGE,  Pelkianer, 

Process — Beclaiming  Note — Intimation — An  interiocafor  of  the 
Lord  Ordinary  hating  been  prononnced  against  a  f*arty  for  de» 
Jiiud  in  hdgingajtaperj  and  a  petition  to  be  reponed  Having  been 
yreaenled,  bvt  no  copies  kaeing  been  served  on  the  o/ypositc  party 
— Held,  L  That  the  title  of  the  paper  might  be  altered  to  that  of 
a  reclaiming  note. — IL  That  it  was  not  necessary  to  sem  c^pitt 
on  the  opposite  jforty. 
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This  w««  an  application  to  fee  reponed  against  an 
interlocutor  prononnced  by  the  Lord  Ordinary,  against 
the  petitioner,  for  baring  failed  to  lodge  a  paper 
trithin  the  time  allowed.  Two  objections  were  taken 
to  the  application  being  received — I.  That  it  was^  in 
the  form  of  a  petition,  instead  of  being  a  reclaiming 
iiote,  as  required  by  the  present  form  of  process.—-!  I. 
No  intimation,  by  deliyerv  of  six  copies,  as  required 
by  Act  of  Parliament  and  Act  of  Sederant,  or  of  any 
other  kind,  was  giten  of  the  application  to  the  opposite 
party. 

Answered — I.  The  title  of  the  paper  has  been  al- 
tered in  the  process  copy,  and  now  bears  to  be  a  re- 
claiming note. — II.  Intimation,  by  service  of  six  copies 
on  the  opposite  party,  is  not  required,  where  the  inter- 
locutor reclaimed  against  is  one  in  absence.  Such 
service  is  only  necessary  when  the  judgment  reclnimed 
a^inst  has  been  profioimced  after  the  record  is  closed, 
or  upon  the  merits. 

The  Lord  Prerident  thought  the  provisions  of  t^e  Act,  rc- 
qniring  service  of  six  copies,  did  not  apply  to  redaiminar  notes 
agiainst  interlocutors  pronounced  in  absenc^e,  or  by  defkult  of 
lociging  a  paper  ordered. 

First  Division.— ^c/.    \V,   Bell Jli.  Penney.— Mr  Bell, 

Clerk.-.[j;  jr.  JD,] 

2d  February  1832. 

Ko.  190. — David  Fishkr,  Pursuer  and  Charger,  v.  pETEa 
Scott,  Defender  and  Suspender, 

Landlord  and  Tenant — Title  to  Pursue— Removing — A  land- 
iord  hamng  brought  an  action  of  removing,  and  having  obtained 
decree  before  he  wosinfefi — Held,  that  he  had  no  title  to  pursue  ; 
and  thai  the  decree  pm$  null  and  void* 

By  missive,  dated  26th  Jaly  1816,  Scott  took  in 
lease  from  Archibald  Fisher,  the  proprietor,  the  mill- 
honse  and  fell  of  water  at  Glendovan.  The  lease 
was  to  endure  for  14  years,  from  and  after  Lammas 
1816,  and  the  rent  stipulated  was  £l2,  5s.  yearly, 
payable  at  Candlemas  and  Lammas,  in  equal  portions. 
Archibald  Fisher  having  died  in  1823,  was  succeeded 
by  his  brothar,  John  Fisher,  who,  however,  made  up 
no  titles  to  the  property ;  and  on  his  death,  his  son, 
David,  the  charger,  took  up  the  succession,  and  ob- 
tained a  precept  of  dare  constat  from  the  superior,  as 
heir  to  nis  ancle.  He  aftei'wards  also  obtained  a 
charter  of  confirmation,  but  before  his  title  had  been 
completed  by  infeftment,  he,  in  March  1829,  brought  an 
action  of  irritancy  and  removing  before  the  Sheriff, 
against  the  suspender  Scott,  as  being  in  arrear  more 
than  two  years*  rent.  In  this  action,  decree  of  re- 
moving was  pronoimced  on  4  th  September  1829.  Of 
thid  decree,  Scott  presented  a  bill  of  suspension  on  a 
rariety  of  grounds,  and,  inter  alia,  on  the  ground  that 
the  charger,  not  having  been  infeft  in  the  lands,  either 
at  the  date  of  the  action,  or  of  the  decree,  or  even  at 
the  time  of  presenting  the  brll  of  sn^pension,  was 
not  in  titulo  to  insist.  The  bill,  with  answers,  having 
been  advised  by  Lord  Moncreiff,  his  Lordship  (4th 
March  1830,)  passed  the  bill,  an^  at  the  same  time 
issued  a  note,  which,  in  so  far  as  regarded  the  question 
of  title,  is  in  the  following  terms  :-^ 

"  Though  the  point  attempted  to  be  maintained  in  the  an- 
.^vrcrs,  that  on  apparent  heir  generally  has,  by  mere  npparency,  a 
title  to  pursue  a  removing,  appears  to  the  J.»ord  Ordinnry  to  be 
contrary  to  all  attthority ;  he  ia  im*lined  to  thuik  that,  in  this  case. 


the  title  was  sufficient,  on  the  ground,  that,  by  the  entry  by  pre- 
cept  of  dare  constat,  and  the  charter  of  confirmation  obtained, 
the  pursuer  was  in  a  situation  to  raise  the  action,  completing  his 
title  by  infeftment  before  decree." 

The  cause  having  come  before  the  Lord  Ordinary 
on  the  expede  letters,  his  Lordship,  on  24th  Novem- 
ber 1831,  pronounced  the  following  interlocutor  and 
note : — 

"  Having  considered  the  closed  record,  and  heard  parties*  pro- 
curators thereon,  In  respect  the  charger  took  decree  in  the  action 
of  removing  before  being  infeft,  and  did  not  take  infeftment  till 
after  a  bill  of  suspension  of  the  decree  had  been  passed,  Sustains 
the  objection  to  his  title,  suspends  the  letters  simpliciter,  aAd 
decerns :  Finds  the  suspender  entitled  to  expenses,  both  in  this 
suspension  and  in  the  Inferior  Court  process,  but  subject  to 
modification,  and  remits  the  accounts,  when  lodged,  to  the  auditoc 
to  tax,  and  to  report — Note, — The  parties,  in  the  debate  before 
the  Lord  Ordinary,  confined  themselves,  in  a  great  measure,  to 
the  question  of  title,  and  it  is  upon  this  point,  solely,  that  the 
cause  has  been  decided.  The  Lord  Ordinary  is  aware,  that  the 
strict  rules  of  the  ancient  law,  as  to  the  necessity  of  infeftment, 
have  been  of  late  years  relaxed  to  a  certain  extent,  but  he  knot's 
of  no  Case,  where  it  has  been  found  competent  to  support  a  de- 
cree of  removing,  by  taking  infeftment  sfibsequently.  In  the 
two  latest  cases,  2d  March  1808,  Campbell  against  M*KelUr» 
and  3d  March  1810,  Johnston  against  Martin,  the  Court  held, 
that  infeftment  was  not  necessary  at  the  time  of  executing  a 
summons  of  removing,  and  that  it  was  enough  that  it  was  taken, 
before  calling  the  summons.  In  both  cases,  as  appears  from  the 
reports,  the  Court  proceeded  on  the  ground,  that,  by  the  Act  of 
Sederunt  1756,  the  calling  of  the  summons  is  made  equivalent 
to  an  execution  of  warning,  and  that  it  is  sufficient,  therefore,  if 
the  pursuer  be  infeft  before  this  step.  There  is,  no  doUbt,  in  a 
note  to  the  report  of  the  former  of  these  cases,  mention  made  of 
an  unreported  one,  1 0th  February  1802,  Brown  against  Lang, 
where  it  is  said  infeftment  Was  held  sufficient,  though  taken 
after  the  cause  had  been  sometime  in  Court.  But  the  authority 
of  this  case,  which  seems  not  to  have  been  considered  at  the 
time  as  worth  reporting,  cannot  be  great,  more  especially  as  it 
appears  inconsistent  with  the  ground  assigned  as  the  ratio  of  the 
later  decisions  above  noticed.  At  any  rate,  it  cannot  support 
the  present  removing,  where  infeftment  was  taken,  not  only  after 
the  calling  of  the  summons,  but  after  decree  was  taken,  and  even 
after  its  validity  had  been  brought  under  consideration  of  this 
Court,  by  tlie  passing  of  a  bill  of  suspension.  The  Lord  Or^ 
dinary  has  found  expenses  due,  subject  to  modification,  because 
a  great  part  of  the  expense  has  been  occHsioned  by  other  pleas 
of  the  suspender,  most  of  which  appear  very  questionable^** 

The  charger  rc^clainied,  and  pleaded^-L  That  It 
was  fixed  by  many  authorities,  that  a  landlord,  although 
not  infeft  at  the  date  of  raising  the  action  of  removing, 
or  el'en  of  calling  the  summons,  was  entitled  to  get 
decree,  provided  he  was  infeft  before  the  decree  was 
pronounced.  It  was  difficult  to  discover  why  a  lino 
of  distinction  should  be  drawn  between  such  a  case, 
and  that  of  not  being  infeft  at  the  date  of  the  decree^ 
provided  he  was  infeft  before  extract. — IL  When  a 
tenant  has  recognised  the  proprietor  as  landlord  judi- 
ciallv,  the  tenant  cannot  ple!ia  the  objection  that  the 
landlord  is  not  infeft.  In  the  present  case,  the  tenant 
had  brought  an  action  of  dantnges  against  the  very 
person  he  maintains  has  no  title  to  insist.  The  action 
was  for  non-implement  by  the  landlord  of  the  obliga- 
tions in  the  lease.  .  This  was  judicially  acknowledging 
the  charger  to  be  the  landlord,  and  destroyed  the 
tenant's  right  to  object  to  the  want  of  infeftment. 

Without  hearing  counsel  for  the  suspender, 

Lord  Tfal^raif. — The  case  is  as  clear  as  noon  day.  With  re- 
gard to  the  action  of  damages ; — no  doubt  it  is  a  very  competent 
action,  if  there  be  grounds  for  it,  and  it  is  properly  directed 
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RgBinst  the  charger ;  for  he  is  the  representntive  of  his  predeces- 
sor, and  liable  as  such  to  fulfill  all  his  obligations.     But  the 
question  here  is,  what  is  the  nature  of  the  summons  in  this  case? 
Now,  it  proceeds  on  a  statement,  that  Mr  Fisher  is  heritable 
proprietor  of  the  lands,  &c.,  and  he  concludes  for  payment  of 
rent,  and  that  failing  such  payment,  this  person  shall  be  decerned 
to  remove.     Now,  a  tenant  is  entitled,  and  bound  by  law,  to  see 
that,  when  he  is  called  on  to  cede  possession,  he  does  so  to  a 
person  who  has  a  lawful  title  ;  and  he  is  bound  to  see  that  this 
person  has  a  lawful  title  before  he  obeys  the  warrant  of  ejection. 
And  I  know  of  no  lawful  title,  except  that  by  infeftment.     No 
doubt,  by  practice,  your  Lordships  have  relaxed  the  old  law, 
which  required  that  the  landlord  must  be  infeft  before  bringing 
the  action,  and  have  allowed  certain  modifications  of  that  rule ; 
but  I  never  knew  an  instance  in  the  Ck)urt,  in  which,  before  de- 
cree was  obtained,  the  pursuer  was  not  bound  to  produce  his  in- 
feftment.     And  I   hold   the  decree  here  pronounced,  before 
the  infeftment  was  produced,  to  be  null  and  void.     I  am  very 
sorry  for  it  here,  but  I  cannot  help  it ; — such  appears  to  me  to  be 
clear  law. 

Lord  Crai^ie, — I  should  be  very  sorry  to  decide  this  case  on 
any  specialty.  I  think,  on  the  general  principle  of  law,  the  in- 
terlocutor is  right. 

Lords  President  and  Gillies  concurred. 

The  Court  adhered  to  the  Lord  Ordinary'*  inter- 
locutor. 

Charger's  Authorities. — Uoss's  Lectures,  p.  518. — Thomson, 
9th  July  1757.     Fairiey,  23d  November  1807. 

First  Division. — Lord  Ordinary,  Newton. — Act,   Solicitor- 
General  (Cockburn).^-^/^   Moir.— iBneus  Macbean,   W.S., 
and  WotherspooD  and  Mack,  W.S.,  Agents.-^ Mr  Bell,  Clerk. 
[J.  W.  D.] 

2d  Februart/  1832 

No.  101.— David  Be ATTON&  Spouse,  Pursuers,  v,  Peter 

Gaudib,  /defender. 

Holding — Feu  or  Udal — Lands  original^  tidal  lands,  having 
been  possessed  for  more  than  40  years  upon  certain  itifeflments 
in  feu,  but  the  charters  upon  which  they  proceeded  not  being  pro- 
duced — Heldf  that  the  sul^jects  were  notjeudalizedf  but  still  re- 
mained  udal, 

James  Cnrsatter  pogsessed  certain  portions  of  lands 
in  the  town  of  Kirkbister,  in  Orkney,  extendinc^  to 
two  mark  and  three-fourths  of  a  merk;  and  three 
separate  sasines  had  been  taken  by  him  in  three  se- 
veral portions  of  land,  which  were  alleged,  but  not 
admitted,  to  form  the  two  merk  and  three-fourths  of 
a  merk  lands.  The  first  sasine  described  the  portion 
of  lands  contained  in  it  as 

*'  All  and  haill  ane  merk  and  thrie  pairt  of  ane  merk  »(/ai  lands 
in  Kirbuster,  with  haill  biggings,  &c.,  lyand  in  the  parochine  of 
Stromness,  mainland  and  bishoprick  of  Orkney  and  Shreffdome 
of  the  samyne." 

This  sasine  was  dated  26th  April  1678,  and  bore  to 
have  proceed^^d  on  a  precept  of  dare  Constat  by  the 
bishop  of  Orkney  as  superior.  But  the  precept  of 
dare  constat  was  not  produced.  The  second  sasine 
was  dated  17th  October  1679,  and  the  lands  therein 
contained  were  described  as 

*'  All  and  haill  the  said  Hairie  Graham,  his  half  merk  udal  land 
in  Kirbuster,  with  haill  biggings,  &c.,  lyand  within  the  said 
ptu'ochine  of  Stromness,  mainland  and  bishopric  of  Orkney.** 

This  sasine  bore  to  have  proceeded  on  a  disposition 
by  Harie  Graham;  but  the  disposition  itself  was  not 
produced.  The  third  sasine  was  dated  14th  Febru- 
ary 1704,  and  contained 

"  All  and  huill  that  the  said  James  Cursettcr,  his  half  merk 
land  in  Kirbuster,  with  haill  biggings,  &c.,  and  pertinents  be- 


longing thereto,  lyand  within  the  parochine  of  Stromness,  main- 
land  and  bishoprick  of  Orkney.*' 

James  Cursatter  having  died,  his  son  David  took  pos- 
session of  the  above  lands,  but  made  up  no  title  in  his 
person,  which,  on  the  supposition  of  their  being  udal 
lands,  was  not  necessary.  In  1819,  David  executed 
a  gratuitous  disposition  in  favour  of  George  Gaudie,  of 

"  All  and  whole  my  two  farthing  udal  lands,  extending  to  six- 
teen sittings,  malt  mailing,  within  and  without  the  bow  of  Kir- 
buster, under  the  house  of  H  utter,  with  houses,  biggings,  yards, 
parts,  pendicles,  and  pertinents  thereof,  lying  in  the  parish  of 
Stromness,  mainland^  late  bishopric,  now  Sheriffdom  of  Orkney." 

This  deed  bore  to  have  been  subscribed  by  two  no- 
taries for  the  granter,  but  only  before  two  witnesses; 
and  these  witnesses  were  di£Ferent  from  those  men- 
tioned in  the  testing  clause.  Infeftment  followed  up- 
on this  disposition  ;  and  upon  David  Cursatter*a  death 
in  1823  or  1824,  George  Gaudie  entered  into  posses- 
sion of  the  lands. 

On  28th  August  1824,  after  the  death  of  David  Cur- 
satter, his  two  sisters,  Catherine  and  Elizabeth  Cursat- 
ter, executed  a  disposition,  by  which,  for  an  onerous 
consideration,  they  disponed  to  David  Beatton  and 
his  spouse  (the  pursuers), 

*<  All  and  whole  that  our  two  merk  land  in  the  town  of  Kir- 
buster, in  the  said  parish  of  Stromness,  presently  posses&cd  by 
Peter  Loutit,  tenant  therein,  with  the  haill  houses,  biggings, 
yards,  mosses,  muirs,  out-freedom,  in- freedom,  annexis,  conncxis, 
parts,  pendicles,  and  pertinents  thereof  whatsomerer,  all  lying 
in  the  said  town  of  Kirbuster,  parish  of  Stromness,  mainland  asd 
county  of  Orkney,  or  as  the  same  may  be  otherways  described 
in  the  original  writs  and  securities  thereof." 

The  lands  here  mentioned  were  averred,  but  not  ad- 
mitted, to  be  the  same  as  those  contained  in  the  disposi- 
tion to  George  Gaudie.  It  was  however  admitted,  that 
dL  farthing  land  and  a  merk  land  were  used  indiscrimi- 
nately and  synoymously  in  Orkney,  In  1826,  Catherine 
and  Elizabeth  Cursatter,  with  the  view  of  rendering 
the  title  by  them  to  Beatton  and  his  spouse  effectual, 
expede  a  service,  by  which,  passing  by  David  who 
had  made  up  no  title,  they  were  served  and  retoared, 
and  thereafter  obtained  a  precept  from  Chancery,  on 
which  they  were  infeft,  28th  July  1826,  as  heirs*  por- 
tioners  to  James  Cursatter,  their  grandfather,  in  the 
lands  contained  in  the  three  instruments  of  sasine  first 
mentioned. 

The  pursuers,  Beatton  and  Spouse,  then  brought 
the  present  action  for  reducing  the  disposition  by 
David  Cursatter  in  favour  of  George  Gaudie,  and  in- 
feftment following  thereon.  On  the  other  hand,  Peter 
Gaudie,  son  of  George  Gaudie,  brought  a  reduction 
of  the  disposition  by  Catherine  and  Elisabeth  Cur- 
satter, in  favour  of  Beatton  and  Spouse,  on  certain 
grounds  of  alleged  informality  in  the  execution,  and 
subscription  thereto. 

In  support  of  the  first  action,  Beatton  and  Spouse, 
besides  the  objection  to  the  formality  of  the  execution 
of  the  deed,  and  that  it  was  granted  without  any  just 
or  onerous  cause,  pleaded — That  the  granter  never 
having  made  up  any  title  to  the  lands  contained  in  it, 
which  had  been  feudalized  by  the  infeftments  before 
mentioned,  it  was  void  and  null,  as  flowing  a  non  ha^ 
benfe  pntestatem. 

For  Peter  Gaudie,  it  was  maintained — I.  That  there 
was  uu  informality  in  the  disposition.— II.  That  Beat- 
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ton's  own  title  was  informal. — III.  It  was  denied  that 
the  lands  ci>ntained  in  the  two  titles  were  the  same. — It 
was  pleaded,  IV.  That  the  disposition  to  George  Gau- 
die  was  sufficient  to  constitute  a  valid  title  to  the  proper- 
ty, supposing  thu  lands  to  be  jmreiyfoudaL — V.  That  if 
the  lands  were,  udal  lands,  possession  alone  entitled 
David  Cursatter  to  execute  the  disposition  in  favour 
of  Gaudie,  and  afforded  a  valid  title  to  the  defender, 
his  son. — VI.  Such  possession  was  quite  a  suffitient 
title  ;  because  the  lands  were  originally  udal,  and  are 
bishops'  lands  below  £20  Scots  of  valuation,  and  are 
tlierefore  capable  of  being  transmitted  and  acquired 
as  udal  lands,  although  they  had  once  been  feudalized 
in  terms  of  statute  1 690,  c.  32. 

The  Lord  Ordinary,  on  24th  November  IS31,  pro- 
nounced the  following  interlocutor  and  note  : — 

"  Having  consiclered  the  doaed  record  iu  these  conjoined  actions, 
and  faaviog  beard  parties*  procurators  thereon,  and  having  there- 
after made  avizandum,  and  considered  the  whole  process — In 
the  action  at  the  instance  of  Peter  Gaudie,  Repels  the  objec- 
tions to  the  form  and  regularity  of  the  disposition  by  Elizabeth 
and  Catherine  Cursattere :  rinds,  that  the  question  as  to  the 
validity  of  the  said  disposition  in  other  respects,  as  a  title  to  the 
same  lands  which  are  possessed  by  Peter  Gaudie  under  the  dis- 
position by  David  Cursatter  to  George  Gaudie,  his  father,  must 
depend  on  the  merits  of  the  reduction  by  Beatton  and  spouse 
against  the  said  Peter  Gaudie :  Finds  that  the  pursuers,  Beatton 
and  spouse,  suing  in  the  right  of  the  said  Elizabeth  and  Ca- 
therine Cursatters  as  the  heirs  served  to  James  Cursatter  their 
gnindfacber,  can  only  establish  their  title  to  challenge  the  dis- 
position by  David  Cursatter  to  Geoi^ge  Gaudie,  by  shewing  that 
the  property  in  question  was  not  legally  vested  in  the  said  David 
Cursatter,  and  remained  in  h<erediteUe  Jacente  of  the  said  Jadies  : 
Finds,  that  supposing  the  instniments  of  sasine  produced  and 
founded  on  by  the  pursuers,  bearing  date  in  ]678»  1679,  and 
1704,  to  relate  to  the  same  subjects,  or  parts  of  them,  which  are 
now  possessed  by  the  defender  Peter  Gaudie,  such  sasines,  not 
proceeding  on  charters  either  from  the  Crown  or  from  a  subject- 
superior  deriving  right  from  the  Crown,  are  not  sufficient  to 
establish  that  lands  in  Orkney,  which  were  at  one  time  held  by 
udal  tenure,  were  feudalized,  so  as  to  prevent  them  from  passing 
from  father  to  son  without  service :  Finds,  that  the  two  first  of 
the  said  sasines  bear  expressly  that  the  lands  were  udal :  Far- 
ther finds  it  clearly  instructed,  by  a  series  of  writs  produced  be- 
tween the  years  1698  and  1769,  that  the  two-farthing  or  two. 
merk  lands  (which  terms  are  admitted  to  be  synonymous)  in 
Kirkbester,  and  sometimes  denominated  the  two-merk  or  farth- 
ing lands  of  Hatter,  which  belonged  to  the  said  James  Cursat- 
ter, and  afterwards  to  his  son  David,  were  constantly  described 
as  adal  lands,  notwithatanding  that  securities  were  given  over 
them  by  disposition  and  sasine :  Therefore  finds,  that  there  is 
no  sufficient  ground  for  holding  that  these  lands  ever  lost  their 
character  or  privileges  as  udal  lands:  Separatim,  finds,  that 
supposing  the  one  and  three^quarter-merk  lands,  comprehended 
in  the  instrument  of  sasine  1678,  which  bears  to  have  proceeded 
on  a  precept  of  ctare  constat  from  the  Bishop  of  Orkney,  to  be 
part  of  the  lands  in  question,  and  to  have  been  held  by  charter 
and  sasine,  the  said  deed  afibrds  sufficient  presumptive  evidence 
that  these  lands  were  church-lands,  under  the  valuation  of  jC20 
Scots,  and  thereby  entitled  to  retain  their  udal  holding  in  virtue 
of  the  act  1600,  cap.  32:  Therefore,  finds  that  David  Cursatter 
was  t»  tiiulo  to  convey  the  said  two-merk  lands  to  George 
Gaudie,  and  that  Elizabeth  and  Catherine  Cursatter  had  no  title, 
h/  their  service  to  James  Cursatter,  to  convey  the  same  to  the 
pursuers :  Finds  that  the  pursuers  have  not,  by  virtue  of  the 
disposition  in  their  favour,  and  the  said  service,  as  set  forth  in 
the  summons,  any  good  or  valid  title  to  insist  in  the  reduction 
of  the  disposition  by  David  Cursatter  to  Geoi^ge  Gaodie :  In 
the  action  at  their  instance.  Sustains  the  defences ;  assoilzies 
the  defender,  and  decerns :  And  in  the  action  at  the  instance 
of  Gaudie,  Reduces,  decerns,  and  declares  in  terms  of  the  libel, 
so  far  as  the  deeds  called  for  and  produced  may  afiect  the  interest 


of  the  said  Peter  Gaudie,  or  his  heirs  or  assignees,  but  no  fiir- 
ther :   Finds  expenses  due,  and  remits  the  account,  when  lodged, 
to  the  Auditor  to   be  taxed. — Note. — It  does  not  appear  to  be 
necessary  to  come  to  any  definitive  judgment  on  several  questions 
agitated  by  the  parties. — 1.  it  may  be  doubtful   whether  it  is 
sufficiently  instructed  that  the  old  titles  relate  to  the  same  sub- 
jects  which   are  comprehended  in  the  defender's  titles.     The 
Lord  Ordinary  thinks  the  presumption   very  strong  that  the 
latter  are  part  of  the  same  subjects,  though  it  is  certainly  very 
difficult  to  fix  the  two-merk  lands  on  the  precise  titles  of  the 
three  sasines,  making  up  two  and  three-quarter  merks. — 2.  It  is 
unnecessary  to  decide  on  the  defender's  hypothetical  plea  of  a 
return  to  the  udal  holding  by  prescription.  But,  in  another  view, 
it  is  material  to  observe,  that  the  three  old  sasines  founded  on, 
all  relate  to  separate  subjects,  and  are  not  sasines  standing  to- 
gether  in  reference  to  the  same  subject. — 3.  The  point  raised  as 
to  the  validity  of  the  disposition  to    George  Gaudie  on  the  ob- 
jection  to  the  testing  clause,  and  the  doquet  of  the  notaries, 
might  require  serious  consideration.     But  the   Lord   Ordinary 
thinks  it  clear,  that  if  the  pursuer  is  wrong  on  the  merits,  he 
cannot,  by  the  title  exclusively  libelled  on,  agitate  that  question. 
If  the  estate  was  vested  in   David  at  his  death,  his   sisters,  or 
their  assignees,  cannot  challenge  his  deed,  as  the  heirs  of  JameSf 
his  father,  on  informality.'* 

« 

Gaudie  allowed  this  interlocutor  to  become  final ; 
but  the  pursuers,  Beatton  and  Spouse,  reclaimed,  and 
pleaded — I.  That  whatever  may  have  been  the  origi- 
nal nature  of  the  holding  under  which  the  lands  were 
possessed,  they  had  been  feudalized,  as  was  proved 
by  the  sasines  produced,  and  therefore  the  case  roust 
be  dealt  with  in  the  same  way  as  if  they  never  had 
been  udal  lands  at  all. — II.  That  David  Cursatter  had 
therefore  no  power  to  execute  the  disposition  under 
reduction,  having  made  up  no  title  whatever  to  the 
subjects. — III.  But  even  holding  them  to  be  udal, 
then  they  descend  by  mere  possession ;  and  the  pur- 
suers, who  are  in  right  of  the  two  sisters,  who  were 
heirs  to  David  Cursatter,  have  a  title  to  set  aside  an 
objectionable  or  invalid  deed,  gratuitously  executed 
by  him. 

Answered — The  question. now  raised  is  not  that^  at 
present  before  the  Court,  but,  whether  the  pursuer 
has  libelled  upon'  a  proper  title  ?  He  sets  forth  his 
title  to  be,  that  he  holds  a  disposition  from  the  sisters 
of  David  Cursatter,  who  were  heirs  of  James  Cur- 
satter, their  grandfather.  But  if  the  lands  were  al- 
lodial or  udal  lands,  the  mere  possession  of  David 
Cursatter  took  them  out  of  the  hereditas  jacens  of 
James,  the  grandfather — and  a  service  to  him  could 
carry  nothing  whatever.  It  was  of  no  importance 
whether  they  were  heirs  to  James  or  not*  It  was 
only  as  heirs  to  David  they  could  claim  any  thing — 
unless  the  lands  were  feudal  subjects,  which  they  were 
not.  But  the  service  libelled  on  does  not  show  that 
they  were  heirs  to  David  at  all.  He  might  have  had 
sons. 

Lord  President. — The  propinquity,  on  looking  to  all  the  deedK, 
is  clearly  set  forth. 

Lord  Gillies. — They  are  dearly  proved  to  have  been  so  re- 
lated to  David, — they  are  served  heirs  portioners  to  James  Cur* 
satter ;  but  if  David  had  any  sons  or  children,  his  8i^te^s  could 
not  be  hei)^-portioners  to  James.  David's  children  would  have 
been  the  heirs. 

Lord  President. — A  regular  disposition  is  not  necessary  to 
pass  allodial  subjects.  Possession  alone  seems  enough ;  perhaps 
they  may  even  pass  by  a  bequest,  for  any  thing  I  know.  It  is 
plain,  I  think,  that  they  are  allodial ;  but  we  should  probably 
not  go  faHfaer  than  to  find  so  at  present. 
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The  Court  pronounced  the  following  interlocutor : 

"  Adbcre  to  the  Lord  Ordinary's  interlocutor,  reclaimed 
agciinst,  in  so  far  as  the  Lord  Ordinary  has  thereby  repelled  the 
objection  made  to  the  form  and  regularity  of  the  disposition  by 
Elizabeth  and  Catherine  Cursatters,  and  also  in  so  far  as  he  has 
found  that  the  lands  in  question  are  udal  lands';  but,  quoad  vltra, 
recal  the  interlocutor,  and  remit  to  the  Lord  Ordinary  to  pro- 
ceed farther  in  the  cause,  as  to  him  shall  seem  just.** 

First  Division Lord  Ordinary,   Moncreiff.— ^c/.    More. — 

jUt.  Cm.  «.  lielL— R.  Urquhart,  S.S.C.  and  Alex.  Peterkin, 
W.E.,  Agents Sir  W.  Scott,  Clerk.— [/.  fV.  V.] 

3d  Februar^imi. 

No.  192 HcxrcHKifl  &  Mkiklbjohn,  Punuersy  v.  JottK  Kibk 

AND  His  Cautioners,  Defenders, 

Bankrupt — Composition — Agont  and  Client — Definite — Inde- 
finite— Payments — Expenses — Agents  having  advanced  cerlain 
sums  lo  pay  Crown  Jen-duties,  to  prevent  part  of  the  bankrnpVs 
estate  being  carried  offby  the  Crown  and  the  suj^erior  j  and  the 
Itanknipt  having  been  sequestrated,  and  partial  patfmentt  made  by 
the  trusteet  which  the  agents  applied  in  extinction  of  their  ad- 
vances-^Circumstances  in  which  hell,  that  such  payments  ivcre 
indtjinite ;  and  that  the  agents  were  not  bound  to  attribute  then 
ns  definite  payments,  in  extinction  qf  their  account  of  law  ex- 
penscs» 

The  creditors  of  John  Kirk,  senior,  brewer  at 
Dronidryan,  met  on  27th  May  1826.  The  bankrupt 
then  stated,  that  the  Crown  had  attached  his  brewing 
utensils  for  duties  to  the  amount  of  £1 1 1,  178.,  which 
must  be  paid  before  the  Slst,  to  prevent  them  from  be- 
ing carried  off.  The  creditors  au tiiorised  Mr  M eiklejohn 
to  settle  the  Crown  debt,  and  tak«  an  assignation,  in 
trust,  to  the  poinding,  for  behoof  of  all  concerned.  The 
meeting  of  creditors  was  adjourned  to  the  Sd  June  1826> 
when  Mr  iVJ eiklejohn  reported  that  he  had  settled  the 
Crown  debt,  of  which  the  creditors  approved,  and 

'*  declared,  that  the  Mid  sum,  and  expenses  correspondiag  to  it, 
filiall  be  beld,  and  considered  to  be  a  prior  and  preferable  debt, 
affecting  the  whole  of  Mr  Kirk's  estate.*' 

The  pursuers  likewise  paid  a  year's  feu-duties  to  the 
superior  in  behalf  of  tlie  baukritpt  estate.  On  the 
^6th  June  1826,  the  bankrupt  made  a  specific  offer 
of  composition  to  his  creditors,  which  having  failed  to 
Implement,  he  was  sequestrated  on  21st  July  following. 
On  the  26th  October  lb26,  the  pursuers  received  to 
account  £20,  which,  per  receipt,  they  placed  to  the 
trustee's  ^*  credit,  in  the  sequestration  of  John  Kirk." 
On  the  16th  December  thereafter,  they  received  from 
the  trustee  a  farther  sura  of  £30,  which  they  acknow- 
ledged as 

'*  in  part,  and  to  arcount  of  the  running  expenses  of  the  seques- 
tration of  the  estate  of  Mr  John  Kirk,  brewer  at  Prumdryan." 

The  pursuers  conducted  this  sequestration,  which 
was  wound  up  by  a  composition-contract,  whereby 
Kirk  agreed  to  pay  2s.  6d.  per  pound,  besides  the 
expenses,  the  trustee's  commission,  and  the  factor's 
allowance.  The  bond  by  the  cautioners  (dated  Ja- 
nuary 1H27,)  for  payment  of  the  composition,  &c. 
contained  similar  obligations,  and,  t/i/er  alia,  that  they 
should, 

"  irt  so  far  as  may  not  be  already  done,  make  payment  of  the 
trustee's  commission,  factor's  allowance  and  charges,  and  of  the 
whole  other  expenses  incurred,  or  which  may  yet  be  incurred, 
by  proceedings  in  the  sequestration,  application  for  personal 
protection,  or  in  carrying  through  the  final  discharge  and  the 
punb'eqitents  following  thereupon/*  &c. 

"llie  business  accounts  of  the  sequestration,  amount- 


ing to  £118,  12.  5.,  under  dMnetion  of  £1%  4.  10^. 
paid  to  account,  were  rendered  on  23d  Febramry  1827, 
to  the  bankrupt ;  and  not  having  been  paid,  tho  par- 
suers  raised  the  present  action  for  paymeni,  agaimt 
him  and  the  cantionera  for  the  composition.  The 
account  was  taxed  to  £l08,  17.  7.  In  defence,  it  was 
maintained.  That  the  sams  of  £20  and  £30,  paiil  by 
the  trustee,  were  definite  payments,  to  account  of  the 
law  expenses  of  the  sequestration,  and  must  be  deduct^ 
ed  from  the  sum  pursued  for ; — that,  after  said  dednc- 
tion,  they  were  ready  to  pay  the  bakinoe. 

Lord  Newton  (5tn  July  1831,)  pronoanoed  this  in- 
terlocutor I 

**  Having  considered  the  elosed  record,  and  heard  the  coiin<^eI 
for  tlie  parties  thereon,  P'inds,  that  the  accounts  of  expenses 
incurred  for  business  in  the  sequestration  of  the  estate  of  John 
Kirk,  senior,  and  concluded  for  in  this  action,  as  the  same  have 
been  taxed  by  the  Auditor  of  Court,  amomit  to  iS106,  17.  7., 
besides  the  sum  of  £3,  12s.  Sterling,  as  the  expense  of  a  per- 
sonal protection  to  the  bankrupt,  included  ia  the  bubi  pursued 
for:  Finds,  that  the  payments  of  ^20  on  27th  October  1826, 
and  of  £30  on  16ih  December  following,  were  nade  bj  the 
trustee  on  Kirk*8  estate,  to  the  pursaera  definitely  to  account  ot 
the  expenses  of  said  sequestration,  and  were  so  acscepted  and 
applied  by  them  at  the  time,  as  instructed  by  the  receipts  and 
the  account-current  produced  in  process ;  and  that  these  pay- 
ments  of  £20  and  £30,  and  the  further  sam  of  £40,  for  which 
an  interim-decreet  was  consented  to  and  pronounced  on  28th 
June  1827,  and  thereafter  paid  by  the  defenders,  and  an  addi- 
tional  sum  of  ^6,  12.  8^.,  also  paid  by  the  defenders,  fall  also 
to  be  deducted  from  the  sums  pursued  for ;  and,  und<:r  the«e 
deductions,  finds  the  defenders  liable  to  the  panuers  for  the 
balance  of  said  ^108,  17.  7.,  bring  the  taxed  amount  of  the 
accounts  pursued  for ;  aiid,  of  consent,  finds  them  also  liable 
for  tlie  foresaid  other  snm  of  £B.  12b.  Sterlinf^  with  interest, 
as  libelled,  and  decerns ;  bat,  in  respect  of  the  defenders*  offer 
to  pay  tlie  amount  of  sM  accowits,  upon  being  allowed  dedi^c* 
tion  therefrom  of  the  foresaid  sums  of  £20  and  XaO,  finds 
them  entitled  to  expenses,  and  remits  to  the  Auditor  to  tax  the 
account  thereof,  and  to  report." 

The  pursuers  reclaimed,  and  pleaded^-I.  Tlio  de« 
fenders  are  not  entitled  to  take  credit  vn  tho  present 
accounting  for  the  payments  of  £20  and  £30,  made 
by  the  trustee  to  the  pursuers  previous  to  the  com* 
position-contract,  these  payments  not  having  beea 
specially  appropriated  to  tlie  bosiOefw-accouAts  of  tho 
sequestration,  bat  hairing  been  imp«ted  generally  to 
the  whole  accounts  due  to  the  piir8iiers.^>II.  The 
terms  of  the  bond  granted  by  the  defenders  must  be 
held,  in  the  circumstances  of  the  present  case,  to  be 
broad  enough  to  inckide  the  whole  expenses  or  obli- 
gations incurred  by  tile  creditors,  and  the  whole 
liabiliti^  nfid  disbursements  of  the  trustee,  and  oon« 
sequently  the^'hole  articles  of  the  pursuers'  accounts, 
whether  consisting  of  business  expenses,  or  the  ne<p 
cessary  disbursements  in  the  management  of  tho 
bankrupt  estl^te.-*-III.  The  defenders  are  neooKsarily 
liable  for  the  whole  of  the  pursers'  aeoounto^  wtthoot 
distinction,  as  they  hare,  by  virtue  of  the  composition* 
contract,  and  of  the  conveyance  by  the  bankrupt,  ob- 
tained right  to  the  whole  of  his  property,  heritable 
and  moveilbie,  for  relief  of  which  the  cash  disburse* 
ments  by  the  pursuers  were  expended ;  and  they  are 
not  entitled  to  object  to  the  pursuers*  impoting  any 
partial  payments  which  they  received,  to  these  dis- 
uursemcnts,  or  to  the  pursuers*  general  account. 

Answered — i.  The  payments  of  £*^0  and  £30,  made 
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by  tbe  lra«tee  to  tke  pnrsueni,  on  26lh  October  and 
16tk  DMcrober  1826  respectively*  were  not  indefinite 
payments,  but  were  expressly  qualified  by  tbe  trustee 
in  paying,  and  by  tbe  pursuers  in  receiving  tbem,  aa 
relative  to  the  expenses  of  the  sequestration  ;  and  the 
pursuers  are  bound  to  give  credit  and  deduction  from 
these  expenses  for  the  amount  of  the  said  payments, 
in  claiming  under  the  bond  against  the  defenders. — 
11.  By  the  terms  of  the  bond  of  caution,  the  defen- 
ders were  only  bound  for  the  composition  and  the 
expentses  of  the  sequestration,  under  the  qualification, 
in  ito  far  as  these  expenses  had  not  been  previously 
paid  ;  and  no  payment  whi<^  does  not  fall  under  one 
or  other  of  these  heads  can  be  a  legal  charge  against 
tbe  defenders,  under  the  terms  of  the  said  bond. 

JLord  Bal^ray  thought  tbe  principles  of  law  in  tbe  case  quite 
clear.  A  cautioner  wus  only  liable  for  tbe  law  expenses ;  and  if 
An  agent  made  advances,  be  must  get  tbem  buck  as  be  can.  As 
to  whether  a  payment  was  to  be  definite  or  indefinite,  it  requir- 
ed mutual  consent — and  when  once  appropriated,  it  cannot  be 
drawn  back,  and  differently  applied.  He  could  not  interpret 
the  letters  of  October  and  December  so  jiidaically,  as  to  find 
that  tbe  payments  to  account  were  definite,  and  in  extinction  of 
the  business  accounts.  Were  the  Crown  duties,  and  the  feu- 
duties,  which  would  have  carried  off  tbe  subject,  not  to  be  ac- 
counted part  of  tbe  expenses  of  tbe  sequestration  ?  He  thought 
the  payments  bona  fifle  made,  and  reasonable,  and  meant  to 
extinguish  Mr  Hotchkis^s  advance.  He  would  alter  tbe  inter- 
locutor. 

The  Court  pronounced  this  interlocutor  :-^ 

**  They  alter  tbe  interlocutor  reclaimed  against ;  and  repel 
the  whole  defences,  and  decern  against  the  defenders  for  the 
sum  libelled,  under  deduction  of  the  suras  of  .£40  and  .£6, 1 2s. 
8|d.  Sterling,  paid,  of  tbe  dates  stated  in  tbe  record,  to  ac- 
count of  the  sums  pursued  for ;  and  farther,  find  tbe  pursuers 
entitled  to  their  expenses  of  this  process;  appoint  an  ac* 
count,**  &C. 

First  Division — Lord   Ordinary,   Newton jfct.  Dean  of 

Faculty  (Hope,)  and  R«  Thomson. — JUi,  Forsytb,  Skene,  et  atih 
. — Party,  John  Sband,  W.S.,  Gordon  and  Uarron,  W.S.,  and 
Alexander  Stevenson,  W.S.,  Agents. — Sir  R.  Dnndas,  Clerk. 
— [y.  Jr.  i/.] 

Sd  February  18S2. 

No.  lOa — John  Pattison,  Jun.  W.S.,  Petitioner. 

Process  —  Petition  —  Expenses  —  Taxation   of —  Petitions  for 
warrants  to  get  accounts  of  expenses  taxed,  must  be  pritUM, 

The  petitioner  presented  a  written  petition  to  the 
Firait  Ditri^ion,  for  a  warrant  to  have  his  account  of 
expenses,  in  carrying'  through  the  appointment  of  a 
factor  loco  tuloriSy  taxed.  At  moving  the  applica- 
tion, 

Lord  President  observed,  that  though  notes,  in  such  cases,  did 
not  require  to  be  printed,  yet  that  petitions  must  be  printed. 

Ordered  accordingly. 

First  Division*— .^c/.  Wilson. — Party,  Agent. — Scott,  Clerk. 

3d  February  1832. 
No.  194. — Robert  Bogle,  &c^,  Petitioners. 

Process — Intimation — The  Court  refused  to  order  intimation  of 
a  petition  for  sequestratiou  of  rents,  in  respect  of  the  death  of 
the  common  debtor. 

In  thiiS  case,  a  petition  for  sequestration  of  the 
rents  of  the  estate  of  Murdieston,  belonging  to  the 
Honourable  Sir  Alexander  Inglis  Cochrane,  was  prs- 


sented  by  his  creditors ;  but  before  it  was  moved  in 
Court,  the  common  debtor  died.  When  the  case  ap- 
peared in  the  single  bills,  intimation  against  all  con- 
cerned having,  in  the  mean  time,  been  craved,  the 
Court  refused  to  grant  such,  b)^t  superseded  consider- 
ation of  the  petition. 

First  Division.— ^cf.   G.    Moir. — Geoige  Dunlop,    W.S., 
Agent— Dundas.  Clerk.— -[J.  W.  H.] 

3d  February  1 832. 

No.  195 — Robert  Thomson,  Pursuer,  v.  Mas  Weir  or 

Thomson,  Defender. 

Common  Property — Possession — Title  to  Pursue — On  a  proof, 
s/ieivirtg  that  a  moss,  contiguous  to  two  properties^  was  origin 
fuUly  common  property — He^i,  that  ofie  of  the  adjacent  proprie-' 
tors  was  in  titulo  to  bring  a  declarator  and  division  qfcommonty 
on  the  cUleged  ground  of  his  titles,  and  of  40  years*  common  pos- 
session, in  the  face  of  a  proof  of  temporary,  but  apparently  ex- 
elusive  possession,  and  of  an  interim  interdict  granted  by  the 
S/ieriff'  in  favour  of  another  at\jacetU  proprietor  in  possession^ 
applying  for  interdict  on  the  ground  of  her  /laving  an  exclusive 
right  to  possess;  her  own  titles  appearing  to  bound  her  property 
by  the  moor. 

The  pursuer  was  vest  and  seised  by  two  sasinest 
dated  in  1808  and  1817,  in 

"  All  and  Whole  the  two-merk  land  of  old  extent  of  Scorry- 
bolm,  with  bouses,  biggings,  yards,  niuirs,  mosses,  meadows, 
and  all  and  sundry  parts  and  pertinents  of  tbe  same  whatso- 
ever." 

He  also  possessed  the  neighbouring  lands  of  Kent. 
About  1^0  acres  of  moss  lay  adjoining  to  Scorryholm, 
and  also  to  the  defender's  lands  of  Birkenhead.     In 
this  moss  the  pursuer  alleged  a  right  of  common  pro- 
perty*    The  defender  opposed  his  claim.     They  en- 
tered into  a  submission  in  1817,  which  proceeded  to 
a  cei*tain  length,  but  did  not  come  to  final  decree* 
About  1820,  the  defender  applied  to  the  SheriiTfor 
interdict  against  the  pursuer's  use  of  said  moss  as 
common  property,  on  the  allegation  that  she  had  an 
exclusive  right.     An  interdict  was  at  first  granted  ex 
parte,  and  after  the  pursuer  appeared,  a  proof  was  al- 
lowed.    Tn  1828,  Thomson  brought  a  declarator  and 
division  of  coramonty,  on  the  ground  of  his  titlesi 
and  40  years*  possession,  pleading — That  having,  in 
in  virtue  of  his  titles  and  possession,  a  right  of  com* 
monty  in  tbe  ground,  on  account  of  his  said  lands  of 
Scorryholm  and  Kent,  or  at  least  of  one  or  other  of 
them,  he  had  a  good  and  valid  title  to  sue  the  pre- 
sent process  of  division  of  commonty.     The  defender 
pieacied — I.  Tliat  she,  her  predecessors  and  authors, 
having  pos^tes^sed  the  ground  in  question,  as  mention- 
ed in  article   3d  of  her  statement   of  facts,  has   the 
sole  and   exclusive  right  thereto,  and   the   pursuer 
having   had  no   such  possession,  and  pretending  no 
express  right  under  his  title-deeds,  has  no  right  of 
common  property  therein ;  and  even  if  he  could  in- 
struct any  acts  of  partial  possession,  the  same  could 
only  confer  on  him  a  right  of  servitude,  which  gives 
no  title  to  pursue  the  present  process  of  division.*- 
II.  That  the  defender  being  admittedly  in  possession 
of  the  ground  in  dispute,  and  having  a  standing  in- 
terdict against  tlie  pursuer,  is  not  bound,  in  hoc  statu^ 
to  produce  her  title-deeds,  nor  is  the  pursuer  entitled 
to  found  upon  these,  but  is  bound  ante  omnia  to  qua« 
lify  an  interest  in  said  piece  of  ground,  by  a  proof  of 
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possession.  The  Lord  Ordinary  remitted  to  take  a 
proof  on  the  question  of  title,  and  then  ordered  caseii 
on  the  proof.     Thereafter, 

"  The  Lord  Ordinary  n  9th  Nov.  I831,)haying  considered  there* 
vised  cases  for  the  parties,  aad  whole  process,  Finds  that  the  pur- 
suer has  instructed  a  sufficient  title  for  carrying  on  this  process ; 
therefore,  sustains  action  at  his  instance,  and  appoints  the  cause  to 
be  enrolled,  that  the  process  may  be  farther  proceeded  with.—* 
Note, — The  defender  being  in  possession  under  an  interim-inter- 
dict, granted  in  1821,  that  possession  cannot  be  disturbed  but  by  a 
person  shewing  a  right  of  common  property.  The  pursuer  has 
a  title  sufficient  to  acquire  such  a  right,  and  there  would  be  no 
difficulty  in  the  case,  if  it  were  quite  clear  that  the  tenant 
Steel's  possession,  was  in  part  derived  from  a  right  flowing  from 
Scorryholm.  But  it  appears  that  both  Steel  and  his  son  held 
possession  of  the  flow,  when  they  did  not  possess  any  part  of  the 
property  lands  of  Scorryholm.  The  first,  however,  was  only  for 
a  short  time,  when  some  arrangement  seems  to  have  been  made 
with  Barrie,  and  the  latter,  when  it  is  clear  that  Scorryholm 
claimed  right  to  it  by  making  at  least  a  verbal  claim  to  it. 
Notwithstanding  these  circumstances,  as  the  proof  shews  that 
the  ground  was  originally  common,  this  state  must  be  presumed 
to  continue  till  it  be  excluded  by  unequivocal  contrary  posses- 
sion. But  Steel's  possession  is  not  shewn  to  be  of  this  decided 
exclusive  kind,  and  the  description  in  the  defender's  title-deeds 
is  also  a  circumstance  not  to  be  over-looked,  as  well  as  that  the 
Duke  of  Hamilton's  men- of.business  did  not  think  they  were 
disposing  of  the  exclusive  property  of  this  ground,  otherwise 
they  would  have  exceeded  their  powers  under  the  Montgomery 
Act.  So  that,  upon  the  whole,  although  the  case  is  not  free 
from  doubt,  it  does  not  appear  that  the  pursuer  has  lost  his 
right  in  the  common  property." 

The  defender  reclaimed.     At  advising, 

Lord  GUnlee  held  that  the  possession  of  the  pursuer  must 
be  imputed  to  his  title,  which  was  a  right  of  commonty,  not  of 
pasturage,  and  there  was  no  proof  of  any  possession  on  the 
part  of  the  defender,  which  was  adequate  to  do  away  with  the 
terms  of  her  own  titles,  which  were  bounded  by  the  moor. 

The  Court  refused  the  note,  and  remitted  to  the 
Lord  Ordinary,  with  power  to  decide  as  to  expenses. 

Authorities  for  Defender. — Ersk.  B.  II.  6.  2.  Stewart  v. 
Feuars  of  1'illicoultry,  21st  December  1739,  and  1st  February 
1740;  Diet.  p.  2469.  Lawrie  v.  Duke  of  Hamilton,  21st 
February  1771;  HaUes,  400.  Hall  v.  Greenhill,  3 1st  May 
1810.  Wedderbum  v.  York  Buildings  Company,  26th  No- 
vcmbcr  1753;  Diet  p.  16,123.  Glendonwyne,  5th  July  1716; 
Diet  p.  964a 

Second  Division. — Lord  Ordinary,  Medwyn. — Acu  Dean  of 
Faculty  (Hope,)  G.  Bell — Alt.  Jameson,  Deas.  —  James 
Wemyss,  W.S.,  and  George  Gordon,  S.S.C.,  Agents.— Mr 
Ferguson,  Clerk.— [T.  C] 

Uh  February  1832. 
No.  196. — Robert  Millar,  Pursuer,  v.  Wiluam  Mills  and 

William  Vary,  Defenders, 

Process— Expenses— Record — Amendment  of — An  amendment 
having  been  allowed  of  the  libelf  and  modified  exjiense*  granted 
therefor,  the  Covrt  refused  full  expenses,  and  adhered  to  the  Lord 
Ordinary's  interloeuior,  in  respect  that  the  pursuer  averred  that 
he  did  not  mean  to  add  to,  nor  alter  his  condescendence. 

The  pursuer  raised  an  action  of  damaffes,  for  wrong- 
ous imprisonment;,  against  the  defender  Mills,  who 
it  one  of  the  Justices  of  the  Peace  for  Lanarkshire, 
and  also  against  Vary,  Clerk  of  the  Peace  of  the 
county.  In  limine^  it  was  objected.  That  malice  was 
not  averred:  That  the  summons  libelled  entirely  on 
the  Act  1701,  and  concluded  also  for  damages  at 
common  law :  That  such  procedure  was  incompetent ; 
and  that  the  pursuer  mu^l  confine  himself  to  one  or 
other  of  said  remedies.    Re*revued  condescendences 


and  answers  were  then  prepared,  with  notes  of  pie 
after  which  Lord  Fullerton  pronounced  tkia  inter- 
locutor (5th  February  1831):^ 

"  Having  heard  parties'  procurators  on  the  preliminary  defences. 
Finds,  that  the  summons,  heing  laid  exclusirely  on  the  Act 
1701,  cannot  support  a  conclusion  for  anv  damages  at  comDnon 
law,  independent  of,  or  in  addition  to,  the  pains  of  wrongous 
imprisonment,  imposed  by  the  Statute,  and  therefore  dismisses 
the  summons,  in  so  far  as  it  concludes  for  the  sum  of  £^CO 
Sterling,  in  name  of  damages  for  the  injury  sustained  by  the 
pursuer.  Quoad  ultra,  appoints  the  defender  to  amend  and 
revise  his  pleas  in  law  with  reference  to  this  finding,  and  that 
within  eight  dsys,  and  decerns." 

The  pursuer  reclaimed — and  the  Court  (18th  May 
1831)» 

"  remit  to  the  Lord  Ordinary,  with  power  to  receire  the  amend- 
ment  of  the  libel,  on  payment  of  such  expenses  as  to  his  Lord- 
ship may  seem  just." 

The  summons  having  been  accordingly  amended, 
the  Lord  Ordinary  pronounced  this  interIocutor>  24tli 
December  1831 : — 

'*  Having  heard  parties*  procurators  upon  the  question  of  ex- 
penses. Finds  the  pursuer  liable  to  the  defenders  in  the  expense 
of  the  debate  upon  the  relevancy  and  subsequent  expenses ;  al- 
lows an  account  thereof  to  be  given  in,  and  remits  to  the  Auditor 
to  tax  the  same,  and  report :  Sustains  the  amendment  of  the  libel, 
and  appoints  new  defences  to  be  put  in  by  the  box-day  hi  the 
ensuing  recess." 

Both  parties  reclaimed.  The  defenders  pleaded^ 
that  they  were  entitled  to  their  full  expenses,  in  re- 
spect— I.  That  such  had  been  caused  by  the  opposite 
party,  who  had  raised  his  summons  in  a  wrong  shape, 
and  insisted  on  going  on,  though  objections  were 
stated  in  limine  to  the  competency. — II.  That  the  ex- 
penses incurred  were  totally  useless,  and  parties  would 
have  to  prepare  pleadings  ae  novOf  as  the  pursuer  had 
entirely  changed  his  action,  by  libelling  solely  on 
1701,  and  averring  malice.  In  evidence  of  thi^,  the 
Lord  Ordinary  had  ordered  new  defences. 

Answered — The  reasoi^  of  the  modification  of  the 
expenses  by  the  Lord  Ordinary,  was,  that  the  amend- 
ment was  one  of  law,  and  not  one  of  fact.  *  The  facts 
remain  still  the  same,  and  the  old  record  is  sufficient. 
The  pursuer  does  not  mean  to  make  any  alterations 
or  additions  to  his  condescendence. 

The  Lord  Justice-Clerk  said,  that  the  reclaiming  notes  scarcely 
gave  the  words  of  the  Lord  Ordinary's  interlocutor  fair  play. 
It  was  rather  premature  to  have  come  here  before  the  account 
was  audited,  that  it  might  be  seen  how  far  expenses  had  been 
allowed. 

The  Court  pronounced  this  interlocutor : — 

"  In  respect  that  the  pursuer  agrees  to  hold  bis  present  con- 
descendence  as  complete  in  this  cause,  and  disclaims  any  inten- 
tion  to  propose  alteration  or  addition  thereon.  Adhere  to  the  in- 
terlocutor of  the  Lord  Ordinary ;  refuse  the  desire  of  both 
notes." 

Second  Division — Lord  Ordinary,  Fullerton. — Act,  Wilson. 
^-Alt,  Jameson — John  Pattison,  jun.  W.S.,  and  Lockhart, 
Hunter  and  Whitehead,  W.S.,  Agents.— Mr  Holland,   Clerk. 

Ml  February  1832. 

No.  197 — John  Aitchtson  &  Co.,  Pursners  j-  Respondents,  r. 
Alexander  Bitrnside's  Trubtf  es,  Defenders  ^  Advocators. 

Process^ Title  to  Pursue — Partnership — An  action  having  keen 
raised  in  name  of  a  Company,  without  specifying  the  individuals 
of  the  Company  {  and  one  partner  of  said  Cumpony  having  refused 
to  sanction  it ;  and  a  commission  oj  bankruptcy  having  been  issued 
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againsiikeoniy  «ther  partner  ofthejirm,  as  an  indimdwii'^Beld, 
that  foU  uction  could  not  be  nutinttuned  in  name  of  the  Company, 

All  action  was  raised  in  the  name  of  Aitchison  and 
Co^  merahanU  in  Glasgow,  on  8th  March  1824, 
before  ^e  Sheriff,  against  the  defenders,  as  Alex- 
ander Bamside's  trustees,  setting  forth.  That  to  the 
extent  of  £800,  with  interest,  they  had  claims  against 
the  said  Alexander  Bnrnside,  constituted  by  bills 
drawn  in  favour  of  David  Burnside,  of  the  firm  of 
Bumside,  Fisher  &  Co.,  merchants  in  Montreal,  and 
evidenced  by  the  balance-sheets  of  said  Company, 
and  that  the  pursuers  were  David  Burnside's  fac- 
tors. The  Sheriff  remitted  to  Mr  Cuthbertson,  ac- 
countant, to  examine  the  process,  Ac,  and  report  a 
state  of  accounts  between  the  parties.  In  May  1826, 
a  commission  of  bankruptcy  was  issued  in  England, 
and  in  terms  of  the  Sherirs  judgment,  14th  February 
1827,  was  found  to  be  against  **  John  Aitchison  as  an 
individual,  and  not  a^^ainst  John  Aitchison  &  Co." 
During  these  proceedings  before  the  Sheriff,  Burn- 
side's  trustees  brought  a  multiplepoinding  against  all 
having  interest  in  the  trust-funds,  and  advocated,  ob 
contingentiam^  the  acdon  at  Aitchison's  insUnce  be- 
fore the  Sheriff,  and  founded,  inter  alia,  on  a  written 
disclamation  of  the  action  by  David  Burnside,  in  which 
he  acknowledged  that  the  sum  pursued  for  was  not 
due,  and  recalled  the  factory  in  favour  of  John 
Aitchison.  These  actions  were  conjoined  at  first, 
bat  afterwards  disjoined,  in  order  to  facilitate  the 
discussion  of  certein  preliminary  objections  against 
the  title  of  Aitchison  &  Co.,  in  respect  that  the  said 
Company  had  not  specified  who  were  the  individual 
partners,  and  that  a  commission  of  bankruptcy  had 
been  issued  against  John  Aitchison,  vesting  his  in- 
terest in  commissioners.  The  pursuers  were  ordained 
by  the  Lord  Ordinary  to  stote  the  partners  of  the 
said  Company,  and  thereafter  condescended  on  the 
fiaid  John  Aitchison,  and  David  Burnside,  merchant 
in  Montreal  and  Glasgow.  The  Lord  Ordinary 
then  found  that  there  was  sufficient  evidence  to  entitle 
the  **  pursuers,  as  a  Company,  to  maintain  this  action,*' 
and  tnerefore  repelled  the  defences,  in  so  far  as 
grounded  on  the  alleged  bankruptcy  of  Aitchison  as 
an  individual.  The  defenders  then,  by  permission  of 
the  Lord  Ordinary,  lodged  this  additional  plea  in  law: 

The  partnership  of  John   Aitchison  &  Company 

having  been  dissolved,  in  consequence  of  the  commis- 
sion of  bankruptcy  which  was  issued  against  John 
Aitchison,  as  an  individual,  in  May  1826,  and  David 
Bumside  being  thereafter  alone  entitled  to  sue  for,  or 
discharge  any  debts  due  to  John  Aitchison  &  Com- 
pany, the  present  action  could  not  thereafter  be  legally 
insisted  in  by  any  other  party  than  the  said  David 
Bumside;  and  he  having,  on  28th  June  1826,  granted 
a  document  under  his  hand,  certifying  that  the  claim 
now  in  question  is  ill-founded,  and  disclaiming  the 
present  action — that  document  aSord^probaiio  probata 
against  the  validity  of  the  present  claim,  and  excludes 
the  continuance  of  the  present  action  in  name  or  on 
account  of  John  Aitchison  &  Compan^r* 

His  Lordship  then  pronounced  this  interlocutor: — 

**22d  November  1831 The  Lord  Ordinaiy  having  beard 

parties'  procuratDTs,  and  thereafter  cooaidered  the  closed  record, 
and  whole  process,  finds,  that  in  the  circumstances   of  this 


case,  as  now  appearing  from  the  record  and  productions,  this 
action  cannot  proceed  at  the  instance  of  Aitchison  &  Company, 
and  therefore  sustains  the  reasons  of  advocation,  advocates  the 
cause,  dismisses  the  action,  and  decerns :  Finds  the  respon-» 
dents  liable  to  the  advocators  in  expenses,  of  which  appoints 
an  account  to  be  given  in,  and  when  lodged,  remits  to  the  Auditor 
to  tax  the  same,  and  report. — Note — The  former  interlocutor 
of  the  Lord  Ordinary  related  solely  to  the  defence  then  founded 
on  the  bankruptcy  of  Aitchison,  as  being  individually  the  sole 
pursuer  in  this  action.  The  Lord  Ordinary  did  not  think  it 
appeared  that  he  was  pursuer  merely  as  an  individual,  and  there- 
fore that  his  bankruptcy  did  not  take  away  the  instance  which 
was  in  the  name  of  Aitchison  &  Company.  But  now  it  appears 
that  the  Company  of  Aitchison  &  Company  was  dissolved  by 
Aitchison's  bankruptcy,  in  truth  before  they  came  to  do  any 
business  at  all,  so  that  the  concern  was  as  if  it  had  never  ex- 
isted ;  and  further,  in  case  it  could  "be  viewed  as  having  any 
existence,  then  Uavid  Burnside,  not  Aitchison,  was  the  only 
person  entitled  to  do  any  thing  in  name  of  the  Company.  In 
these  circumstances,  i^n  attempt  by  Aitchison  alone,  against  the 
will  of  David  Bumside,  and  without  concurrence  of  his  own 
creditors,  to  raise  any  action  in  name  of  the  Company,  seems 
quite  inadmissible.  Nor  indeed  is  it  easy  to  see  bow,  in  such 
circumstances,  there  could  possibly  be  room  in  any  shape  for  an 
action,  of  which  the  effect  was  to  be  to  enforce  the  inputting  of 
stock  by  David  Bumside  into  this  perished  Company." 

John  Aitchison  &  Company  reclaimed — hut  the  Court 
unanimously  pronounced  this  interlocutor : — 

*<  In  respect  that  the  present  action  has  been  raised  in  the 
name  of  Aitchison  and  Company,  without  specifjring  the  names 
of  that  Company,  Adhere  to  the  interlocutor  of  the  Lord  Or- 
dinary, without  prejudice  to  any  competent  action  being  brought 
by  the  pursuers ;  of  new,  find  expenses  due,  and  allow  the  ac- 
count," &c. 

Second  Division. — Lord  Ordinary,  Mackenzie.— ^c/.  Dean 
of  Faculty  (Hope,)  and  J.  Hamilton. — AU.  Robert  Thom- 
son.^ James  Burnside,  W.S.,  Ageift  for  Burnside's  Trustees. 
— John  Campbell,  W.S.,  for  Aitchison  &  Co. — Mr  Holland, 
Clerk [y.  tr.  H,] 

Uh  Februari/  1832. 

No.  198L — Robert  Smitton,  Reclaimer,  v.  William  Taylob, 

&C.,  Regpondenli. 

Process — Record — Productions — A  party  having  been  rendered 
bankrupt  by  captions  and  executions  of  search — Held,  after  the 
record  was  closed,  that  it  was  competent  fir  a  creditor  to  prO" 
duce  the  hornings,  on  which  captions  proceeded,  though  they 
had  previously  been  in  his  custody. 

The  reclaimer  brought  an  action  of  multiplepoind- 
ing, in  terms  of  the  Act  1696,  and  54,  Geo.  IIL  c 
137,  renewed  by  3  Geo.  IV.  c.  29,  against  the  re- 
spondents, &c.  as  creditors  of  James  Kidiard,  mer- 
chant in  Auchterarder,  against  whom  tlie  reclaimer 
had  executed  poindings,  and  received  the  proceeds 
arising  from  the  sale  of  certain  of  his  efiPects,  amount- 
ing to  £l80.  In  the  course  of  the  process,  the  raiser 
of  the  multiplepoinding,  Smitten,  proponed  an  ob- 
jection in  point  of  form  and  title,  which  is  fully  set 
forth  in  the  following  interlocutor  of  the  Lord  Ordi- 
nary, 20th  December  1831  : — 

"  Having  heard  parties*  procurators,  on  the  objection  on  the 
part  of  the  raiser  to  production  of  the  homings,  on  which  the 
captions  proceeded,  on  the  ground  that  they  were  in  the  hands 
of  the  party,  or  within  his  power ;  and  that  it  is,  therefore, 
not  competent  now  to  produce  them  after  the  record  has  been 
closed :  Finds,  that  the  averment  in  the  condtfscendcnce  is, 
that  the  common  debtor  was  rendered  bankrupt  by  certain  cap- 
tions, and  executions  of  search  thereon,  which  are  produced ; 
that  the  claimant  did  not  found  on  the  homings,  nor  had  occa- 
sion to  do  so,  and,  therefore,  was  not  bound  to  support  his 
claim)  by  production  of  them  before  tbey  were  specially  called 
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for  by  a  competitor,  and,  therefore,  it  is  no  objection— now 
that  the  claimant  has  been  called  upon  to  produce  the  warrants 
of  the  captions — that  they  were  previously  in  bis  own  custody ; 
and  allows  the  productions  now  made  to  be  received  and  seen 
by  all  concerned,  till  next  calling." 

Smitton  reclaimed — bat  the  Court  ananimously  ad- 
hered. 

Second  Division. — Lord  Ordinary,  Medwyn. — Act,  Robert 
Thomson. — AU,  Cbeape  and  Lothian. — Mowbray  &  Howden, 
AV.8.,aiid  T.  Lebum,  R.  Lockhart  and  John  Murray,  S.S.C.» 
AgenU_Mr  Thomson,  Clerk.— [J.  M^.  //.] 

7//*  February  1832. 

No.  199. — Murdoch,  Alexander,  and  Angus  M*Ra,  5t<f- 
penden,  v.  Alexander  Macartney,  Jtespondent, 

Sanrtuarjp— Meditstio  Fuge  W want— Partietkavin^  clandenttne- 
lif  left  their  vtual  residence  and  taken  rrjuge  in  the  Sntietuary  ;  nnd 
the  creditor  in  a  biil  which  had  been  ftrotettfd  agninit  them,  having 
appited  to  Ike  BnHu  a/  the  Semctuargt  and  made  oath  thai  he  be» 
lieved  they  were  in  fuga,  and  crtwed  warrant  fir  their  imcarcera" 
tion  intltejail  of  the  Sanctuary,  tilithey  shtmld  find  amtion  de 
judf do  sistJ,  vr  abide  the  diii^ence  on  said  biis  and  warrant  ha v-- 
ing  been  granted  in  theie  terms-^HeUl^  routing  a  biU  oj  luxpen^ 
uonf  that  the  wurranl  was  legal. 

The  suspenders  who  were  cattle  dealers  in  Inver- 
ness-sbire,  having  got  into  embarrassments  came  to 
Edinbnrgh  in  December  1831,  and  took  refuge  in  the 
Sanctuary  of  Holyrood.  On  17th  of  that  month, 
Macartney  presented  a  petition  to  the  Bailie  of  Holy- 
roodhouse,  setting  forth,  That  the  suspenders  were 
indebted  to  him,  as  manager  for  the  Commercial 
Banking  Company  of  Scotland,  in  the  sum  of  £200, 
being  the  contents  of  a  bill  of  which  the  suspenders 
were  respectively  drawer  and  acceptors,  and  which 
had  been  duly  protested  by  Macartney  for  non-pay- 
ment : 

«<  That  the  said  Murdoch  M*Ra,  Angus  M*IU,  and  Alex- 
ander M'Ra,  have  all  and  each  of  them  lately  absconded  from 
those  parts  of  the  country  where  they  were  residing,  banng  dan. 
destinely  disposed  of  tbdr  means  and  effects,  with  the  intention 
of  leaving  Scotland,  as  the  petitioner  has  been  informed,  and  has 
cause  to  believe ;  and  in  order  to  enable  tbem  to  make  prepara- 
tion for  their  flight,  and  to  avail  themselves  of  the  first  oppor- 
tunity of  escaping  to  Van  Dieman's  Land,  or  some  other  forcip:n 
country,  they  have  come  to  Edinburgh,  and  taken  refuge  in  the 
Sanctuary  of  Holvroodhouse,  and  are  in  meditatione  fugai,  with 
the  view  of  defeatmg  the  claim  of  the  petitioner,  and  their  other 
just  and  lawful  creditors,  as  the  petitioner  has  likewise  been  in- 
formed, and  has  just  cause  to  believe." 

The  petition,  in  the  usual  form,  craved  that  the  pe- 
titioner s  oath  should  be  taken  as  to  the  verity  of  the 
foregotnff  statements,  and  warrant  to  bring  the  sus- 
penders before  the  Bailie  for  examination,  and  con- 
cluded in  the  following  terms : — 

**  And  upon  it  being  admitted  or  proved,  that  the  said  persons 
are  in  meditatione  fug/e,  to  grant  warrant  for  committing  them, 
and  each  of  them,  to  the  tolbooth  of  the  Abbey,  or  other  warding 
place,  therein  to  remain  until  they  respectively  find  aofficient 
caution  acted  in  your  Honour's  books,  de  judicio  sitti^  in  any 
action  to  be  brought  by  the  petitioner  against  them  within  six 
months,  for  payment  of  the  foresaid  debt,  or  to  abide  the  dili- 
gence to  be  raised  on  said  bill** 

Macartney  having  made  oath  that  the  facts  stated 
in  the  petition  were  true,  and  that  his  ground  of  be- 
lief that  the  suspenders  were  in  meditaiionefuf^tB  was 
a  letter  from  the  bank  agent  at  Inverness,  stating  his 
belief  of  such,  being  their  intention — warrant  was 
granted  for  their  examination.  They  were  accordingly 
<)xamined ;  and  while  they  severally  denied  having  any 


intention  of  leaving  the  coantry,  and  stated  that  they 
were  not,  or  at  least^  very  diatantlyy  related  to  etcn 
other — that  tlieir  object  in  ooming  to  Ediuborgh  was 
to  obtain  a  sequestration*  which  was  in  progresa ;  yet 
they  admitted  that  they  had  left  their  ordinary  resi- 
dence in  a  concealed  manner,  Murdoch  aamitted 
that  he  had  with  him  £50  in  bank  notes,  and  Anffoa 
that  he  had  £25,  also  in  bankaotes;  while  Alexander 
(under  an  examination,  in  another  application  at  the 
instance  of  Mr  M*Kenzie,  of  a  similar  natnrc  with  the 
present,  to  which  reference  was  made,)  admitted  thai 
he  had  brought  with  him,  and  had  in  his  possession^ 
£270  of  bank  notes,  at  the  time  of  his  examination. 
The  Bailie  (l7th  December  1831|)  pronounoed  the 
following  judgment : 

**  Having  resumed  consideration  of  this  petition,  with  the  oath  of 
the  petitioner,  and  the  declarations  emitted  by  the  within  named* 
8ce.  (the  suspenders),  with  the  declaration  emitted  by  the  said 
Alexander  M'Ra,  in  the  application  for  tk/uga  warrant  against 
him  at  the  instance  of  Thomas  Mackenzie,  Esq.  W.S.,  grants 
warrant  to  the  officers  of  the  law,  to  invTiircenite  the  said  Alex- 
ander M*Ra,  Murdoch  M'Ra,  and  Angus  M*Ra,  within  the 
tolbooth  of  Holyroodbouse,  until  they  find  caution  dej^dieto 
MKt,  in  any  action  to  be  brought  by  tbe  petitioner  against  them, 
before  any  competent  Court,  for  payment  of  the  debt  within 
mentioned,  or  to  abide  the  diligence  on  the  bill  mentioned  In  the 
petition,  any  time  within  six  months  from  this  date. " 

A  bill  of  suspension  and  liberation  was  presented 
against  this  judgment ;  in  snpport  of  which  the  suspen- 
ders pieadedy— 4.  It  was  illegal  to  grant  warrant  of  im* 
prisonment  until  they  should  abide  the  diligence  raised, 
or  to  be  raised  on  tbe  bill — sueh  an  oUigatioB  being 
equiralent  to  cantAonjtuUcatum  salvif  which  nodebtor» 
apprehended  as  in  meaHationeJuga^  b  boaad  to  £nd» 
— ^IL  Such  caution  would  be  quite  inoperative,  be* 
cause  the  cautioner  could  only  be  bound  to  present 
the  persons  of  the  debtors  within  the  precincts  of  tke 
Sanctoary,  where  the  diligence  of  the  creditor  could  not 
reach  them.— -II L  The  diligence  of  the  creditor  here 
is  ripe,  having  been  raised  on  a  protested  bill ;  and  it 
would  be  jnst  equivalent  to  caution  for  the  debt,  if  it 
was  of  any  avail  at  all  to  become  surety  in  the  terms 
required. — IV.  It  was  maintained  that  there  were  no 
grounds  established  to  warrant  the  belief  that  the 
suspenders  were  in  Jugtu  Answered — I.  Whether 
a  creditor  is  entitled  to  have  caution  in  such  a  caae, 
to  abide  any  action  that  may  be  brought  against  him 
within  a  given  period,  or  to  abide  the  ddigenee  that  may 
be  raised  against  him,  depends  on  the  carcumstanoes 
of  each  particular  case.^ — IL  Where  no  decree  has 
been  obtained,  he  is  entitled  to  caution  de  Judicio  sisti  / 
bnt  when  decree  has  been  obtained,  and  diligence  about 
to  be  raised,  he  is  entitled  to  prevent  the  debtor  from 
leaving  the  country,  until  he  nnd  caution  to  abide  that 
diligence. — III.  The  evidence  that  the  snapenders 
were  in  meditationefuga  was  strong  and  dear* 

The  Lord  Ordinary,  (17th  January  16S2,)  npon  ad- 
vising the  bill,  with  answers,  ordered  the  proceedings 
that  had  been  taken  before  the  BaiKe,  and  which  are 
above  detailed,  to  be  prodnoed,  and  at  the  same  time 
issued  the  following 

«  Note. — The  Lord  Ordinary  is  entirely  satisfied  that  the 
ground  of  suspension,  mainly  rested  on,  cannot  be  maintained. 
Though  the  bond  of  caution  bears,  that  the  comphdners  shall 
abide  the  diligence  raised,  &c.,  tbe  obligation  is  only  to  produce 
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bis  person  witbin  tbe  Court-bouse  of  tbe  Abbey,  wbere  it  can 
bave  no  more  force  tbaM  in  any  otber  case :  And  as  tbe  re- 
E^pondent  bolds  a  liquid  ground  of  debt,  tbe  case  is  plainly  witb- 
in tbe  principle  of  tbe  judgment  in  tbe  case  of  Cockbnm  v, 
Iri^iis,  25th  June  1776,  whicb  i«  fullY  recognised  in  practice. 
But  as  the  complaiirers  also  dispute  tae  legality  of  tbe  warrant, 
on  tbe  merits  of  tbe  proceedings,  of  which  be  cannot  judge 
witbout  seeing  them,  he  also  gives  them  an  opportunity  ot  pro* 
dudng  them.  If  they  ))refer  a  judgment,  so  as  to  take  tbe  opi- 
nion of  the  Court  on  the  otber  points,  tbey  may  put  in  a  note 
to  that  effect." 

Thereafter,  the'^susponders  produced  the  proceed- 
ings before  the  Bailie  of  the  Abbey,  and  along  there- 
with, presented  a  note  tb  the  Lord  Ordiniiry,  in  whicb, 
in  addition  to  their  former  pleas,  they  pleaded,  That 
to  give  eHlect  to  the  warrant  of  incarceration  was 
ifquivalent  to  perpetual  imprisonment,  inasmuch  &» 
having  been  sequestrated,  thev  could  not  find  cau- 
tion :  and  imprisonment  in  the  jail  of  the  Sanctuary, 
ad^facium  pnsslandum,  which  the  warrant  was  equi- 
valent to,  could  not  afford  sufficient  fouudatioo  for  a 
proceas  of  cessio  bon or utn, 

Tbe  Lord  Ordinary,  on  26th  Jatinary  1832,  pro- 
nounced the  following  interlbcator  and  note  : 

<'  Having  again  considered  this  bill,  with  the  answers  and 
productions,  and  particularly  considered  the  proceedings  before 
the  Bailie  of  the  Abbey,  now  produced,  refuf^es  the  bill,  finds 
expenses  due,  and  remits  the  account,  when  lodged,  to  the  Au- 
ditor to  be  taxed ;  and  in  case  the  complmnere  sbuU  reclaim 
against  this  interlocutor,  ordains  them  to  print  tbe  Lord  Ordi- 
nary'M  former  interlocutor,  and  the  note  subjoined  tliereto,  ae  well 
as  this  interlocutor  and  tbe  annexed  note. — AW^f.^-Tbe  Lord 
Onlinary  is  satisfied— 1.  That  tbe  proceedings  hare  been  regii- 
Iht  and  correct;  2.  That  the  grounds  of  belief  of  an  intention 
to  leave  tbe  country  being  very  clearly  and  fakly  stated,  are 
probable  and  pregnanti  and  that  tbey  are  .materially  confirmed 
by  tbe  admissions  of  the  defenders  as  to  the  circumstances  under 
irbirb  they  severally  disappeared  from  their  places  of  residence, 
tbe  admissions  of  two  of  them  as  to  the  money  brought  with 
them,  and  the  refusal  of  Alexander  JVrKa  to  state  tbe  amount 
of  the  money  which  he  bsd  in  his  possession;  and  3.  That  the 
plea  founded  on  tbe  peculiar  nature  of  an  imprisonment  in  tho 
jail  of  tbe  Abbey,  as  excluding  the  possibility  of  a  process  of 
cesisio  bonorum.  is  altogether  atourd  ;  because,  if  tl)ere  were  a  se- 
rrous  difficulty,  it  would  arise  from  tbe  choise  of  the  compluiii- 
ers  themselves,  and  because  they  surely  know,  that  whenever 
they  cboQse  to  ofiTer  theraselvea  to  the  ordinary  diligence  of  tbe 
kw,  that  difficulty  will  be  at  once  removed."        , 

The  anspenders  reclaimed ; 

iMrd  Giliiet. — 'I' be  funds  of  the  parties  appear  at  least  to  bave 
been  infuga,  whether  the  M'Ra*6  were  so  or  not.  It  is  said, 
they  cannot  get  tbe  benefit  of  the  cetsio,  because  they  are  in  tbe 
jail  of  tbe  Sanctuary.  But  this  is  absurd  ;  for  there  is  no  dif. 
ficulty  of  having  themselves  removed  to  another  jaiL 

Lont  President — Al)  that  it  is  necessary  for  the  cre^or  to  do 
is  to  sweat  to  bis  belief,  on  probable  grounds,  that  the  party  me^. 
ditatea  flight.  There  was  sufiieient  here  to  avtborise  the  vfar- 
rant  being  granted. 

lAnxl  Craigie  concurred. 

The  Court  tfaanimoiitly  adhered. 

Firs^  Divifdon.— >Lord  Ordinary*  Moncreiff. — jlei*  Solicitor*' 
General  (Godkburn),  and  John  Wilson.— il/<.  Dean  of  Faculty 
(Hope)  and  Jameson. — Adam  Wilson,  and  David  Houston, 
Agents.— Mr  BeU,  Clerk [J.  W.  2).] 

*  «i  ■      mi  I 

7/A  fchmary  1832. 

Kob  200.— William  Ra£,  Pursuer,  e.  John  Hay,  &c. 

JJefenderi. 

Carrier— Liability — Shipwreck— i/cW,  that  where  a  iwchage  hat 
been  shipped  tQ  arder'-^he  vessel  Hranded-^he  gowtsaligot  out 


of  the  vessel-'^nd  mil  due  tUieniion  paid  ai  Ike  time  bt/  the  master 
and  crew  of  the  vessel;  but  the  package  has  never  reached  its 
dtstinalioti,  or  been  heard  off  after  being  put  ashore-^he  Com- 
pany to  whom  the  ship  belonged  are  nevertheless  liable  under  the 
contract  of  a^reifihtmentf  and  not  merely  for  ordinary  dili" 
geuce  as  mandatories  or  negotiorum  gestores. 

The  pursuer  brought  an  action  before  the  Admi- 
ralty Court  against  tbe  defenders,  for  the  value  of  a 
tru4»s,  addressed  to  him  at  Glasgow,  and  shipped  at 
London  for  Leith^  by  tho  smack  Comet,  belonging  to 
the  London  and  Edmborgh  Shipping  Company,  de- 
fenders, which  had  been  stranded,  but  out  of  which  it 
was  proved  that  all  the  goods  were  at  least  safely  land- 
ed.    On  the  6th  of  March  1828, 

"  The  Judge- Admiral  holds  the  record  closed ;  and  having 
considered  this  process.  Finds  it  admitted  by  tbe  defenders  that 
the  goods  in  question  were  on  board  of  the  defenders'  vessel, 
the  Comet,  at  the  time  she  was  stranded'  near  Yarmouth,  and 
bave  not  been  delivered  :  Finds  it  not  alleged  by  tbe  defenders 
that  any  of  the  goods  on  board  of  tbe  vessel  were  lost  at  sea  at 
the  time  the  vessel  was  stranded,  but  that  it  is  asserted  merely 
that,  in  the  confusion  attending  the  landing  of  the  goods,  some 
packages  were  lost,  and  among  others  the  goods  in  question : 
Finds  it  asserted  by  tbe  defenders  that  every  prudent  measure 
was  adopted  by  the  master  and  the  crew,  in  order  to  preserve 
the  cargo :  And  before  answer  as  to  the  relevancy  of  tbe  de- 
fence, allows  the  defenders  a  proof  of  their  averments  respecting 
tbe  care  and  diligence  of  the  master  and  crew  in  the  preservB> 
tion  of  the  cargo;  allows  the  pnrsner  a  conjoint  proof;  and 
grants  commission  to  the  Mayor  of  Yarmouth,  or  any  fit  person 
be  shall  name,  to  take  tbe  proof;  and  grants  diligence  gainst 
witnesses." 

A  proof  was  led,  and  cases  thereon,  along  with 
certain  documents,  lodged ;  and  oa  the  4th  of  June 
1829, 

'*  Tbe  Judge- Admind  having  resumed  consideration  of  tbe 
oases,  with  tbe  additions  thereto,  and  whole  process.  Finds  it 
proved,  that  after  the  vessel  was  stranded,  every  due  exertion 
was  made  by  tlie  master  and  crew  to  land  and  preserve  the  goods 
on  board  :  Finds  sufficient  grounds  to  presume  that  the  package 
in  question,  if  not  washed  out  of  the  vessel  by  the  force  of  the 
sea,  was  lost  amidst  the  confusion  arising  in  consequence  of  the 
wreck  of  the  vessel  -.  Finds  that  tbe  defenders  are  not  respon- 
sible for  a  loss  arising  in  such  extraordinary  circumstances; 
therefore  assoilzies  them  from  tbe  action,  with  expenses  of  pro- 


cess. 


Of  these  interlocutors,  the  purraer  brought  a  re- 
duction. He  also  brought  a  suspensiou  of  a  charge. 
The  two  actions  were  conjoined.  Tlie  defenders  and 
chargers  pleaded,  inter  alia^  as  follows : — L  The  pur« 
sner  produced  no  evidence  of  the  shipment  of  the 
truss,  or  of  his  interest  in  it,  which  eohid  entitle  him 
to  pursue. — IL  The  original  receipt  given  for  the  truss 
was  withheld,  which  would  bear  an  exception  of  '*  all 
and  every  the  dangers  and  accidents  of  the  seas  and 
narigation,  of  whatever  nature  and  kind  soever,"  and  in- 
dude  the  loss  alleged ;  and  would  further  limit  the  force 
of  the  receipt  to  tne  period  of  three  months,  while  no 
claim  was  made  by  the  pursuer  extrajudicially  for  a  much 
greater  period  after  the  loss,  and  action  was  not  raised 
till  Dearly  three  years  thereafter. — III.  The  defen« 
ders  having  proved  that  the  truss  in  dispute  was  lost 
in  consequence  of  the  stranding  and  temporary  wreck 
of  the  Comet,  and  that  the  master  and  crew  used 
every  exertion  incumbent  on  them  to  save  the  cargo^ 
and  every  part  of  it*  the  interlocutors  pronounced  by 
the  Juilge>Admiral|  in  so  far  as  they  have  beea 
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brought  under  redaction  by  the  pursuer,  are  well 
founded. 

"  The  Lord  Ordinary  (29th  Noremher  1881,)  baring  con- 
sidered the  closed  record,  with  the  Inferior  Court  process,  and 
whole  productions  in  the  cause,  and  having  beard  parties*  pro- 
curators, send  thereafter  made  avizandum,  reduces,  decerns,  and 
declares  in  terms  of  the  libel :  Finds  expenses  due,  and  remits 
the  account,  when  lodged,  to  the  auditor,  to  be  taxed. — Note,'-' 
The  Lord  Ordinary  is  far  from  thinking  that  the  case  is  not  at* 
tended  with  difficulty.     He  haa  given  to  it  a  great  deal  of  con- 
sideration,  both  during  the  hearing  and  since  ;  but  after  having 
read  the  e;itire  record  several  times,  be  finds  it  impossible  for 
bim  to  affirm  the  judgment  brought  under  reduction.  He  thinks, 
that  if  the  case  is  considered  as  depending  on  matters  of  fact, 
the  party  bound  to  prove  has  not  proved  what  it  was  necessary 
for  him  to  prove ;  and  that,  as  a  case  of  law,  without  such  evi- 
dence, it  involves  principles  of  great  importance  to  the  mercan- 
tile world.     It  would  require  a  long  statement  to  explain  all  the 
grounds  on  which  the  Lord  Ordinary  founds  his  opinion.     The 
main  point  is  this :  Is  is  proved  and  admitted,  (notwithstanding 
a  very  groundless  objection  to  the  title)  that  the  goods  were 
delivered  into  the  hands  of  the  defenders  or  their  agents  at  Lon. 
don  for  transportation.    They  were  not  delivered  ;  and  it  has  not 
been  proved  at  all,  in  what  manner,  or  by  what  cause,  at  what  time, 
or  at  what  place,  they  were  lost.     It  is  proved,  indeed,  that  the 
ship  was  stranded,  but  the  defenders*  own  statement,  as  well  as 
all  the  evidence,  establishes  that  all  the  goods  which  were  in  the 
ahip  were  got  safely  out  of  it.  (See  App.  p.  6;  p.  19,  B  ;  22, 
F;  23  G,  D;  83  F;  36  E.)     The  first  interlocutor  of  the 
Judge- Admiral  on  the  merits,  never  complained  of,  and  clearly 
final  when  the  last  judgment  was  pronounced,  expressly  *  finds 
it  not  alleged  by  the  defenders  that  any  of  the  goods  on  board 
of  the  vessel  were  lost  at  sea,  at  the  time  the  vessel  was  strand* 
ed.*    And  this  is  followed  by  the  finding,  that  the  averment  of 
the  defenders  was  simply,  that  the  goods  were  lost  among  others, 
<  in  the  confusion  attending  the  landing  of  the  goods.'  Whether 
this,  if  proved,  would  have  furnished  a  good  defence,  may  be 
doubtful.     But  there  is  no  such  fact  in  evidence  :  It  is  not  proved 
that  the  goods  were  so  lost ;  and  the  probabilities  are  great — in- 
creased l^  the  evidence  of  care  and  attention — that  they  were 
not  so  lost     The  Lord  Ordinary  will  not  be  supposed,  in  deal- 
ing with  a  case  6f  law,  to  say  or  insinuate  any  thing  to  the  pre- 
judice of  the  particular  parties  in  the  cause.     But  the  fact  is, 
that  the  matter  is  left  in  such  a  state  by  the  evidence,  that,  for 
any  thing  that  appears,  the  bale  of  goods  might  have  been  still 
in  the  possession  of  the  defenders  when  the  action  was  raised. 
It  should  not  have  been  so.     It  is  stated  that  inventories  were 
made,  and  the  defenders  had  them  in  their  own  possession.  (See 
defences  in  this  action,  quoting  letter,  p.  5,  par.  5. )     The  de- 
fenders were  in  every  view  bound  to  preserve  these  lists— to 
compare  them  with  the  manifest,  which  must  then  at  least  have 
been  in  their  power — and  to  communicate  them  to  the  pursuer, 
which  it  is  not  averred  they  ever  did.     As  the  matter  stands, 
whether  from  necessity  or  otherwise,  it  is  left  in  absolute  doubt 
and  uncertainty  in  what  manner  the  goods  were  lost,  or  whether 
they  were  lost  at  ail,  and  were  not  safely  delivered  to  the  de- 
fenders at  Leith.     The  case  therefore  resolves  into  this  impor- 
tant question,  whether,  by  the  event  of  the  stranding,  the  con- 
tt'act  of  afireightment  was  so  ended,  that  the  strict  responsibility 
of  the  defenders  as  carriers  was  extinguished,  and  they  became 
merely  liable  in  ordinary  diligence  as  mandatories  or  negotiorum 
geUores.     The  Lord  Ordinary  thinks  it  unnecessary  to  give  any 
opinion  on  the  point,  whether  they  have  shewn  such  diligence 
or  not.     The  greatest  failure  is  in  the  non-preservation  or  pro- 
duction of  the  manifest  and  inventones  which  they  should  have 
had  and  compared,  and  preserved  from  the  first  moment  of  the 
report  of  the  accident — still  the  more  especially  as  the  master 
waa  alive  for  at  least  six  months  after  the  raising  of  the  action. 
But  these  things  seem  to  the  Lord  Ordinary  to  be  of  company 
tively  little  consequence.     Supposing  the  defenders   to  have 
proved  generally  the  utmost  apparent  care,  the  question  is,  are 
Chev  thereby  relieved  as  carriers,  subject  to  the  Roman  edict 
unaer  our  law,  followed  as  it  is  by  the  equivalent  rule  of  the 
common  law  of  England.     The  Lord  Ordinary  Jiumbly  thinks 


that  it  furnishes  no  relevant  defei 

enter  into  the  idea  that  (his  respons 

ing.     He  holds,  that  the  master's 

the  goods  and  earn  the  freight,  and  1  % 

proceeding,  at  least  without  notice  ti 

(though  the  competency  of  ending  tl 

seems  to  be  more  than  doubtful)  the  *. 

considered  as  subject  to  the  general  law  a,      ^ 

culiar  trade.     How  far  that  goes  even  beyoiu 

for  the  case  of  the  pursuer,  appears  from  the  «iuti. 

of  which  are  quoted  in  the  summons.     And  the  Loru 

is  of  opinion,  that  it  is  a  law  of  gfcat  general  importance,   ' 

ever  it  may  appear  occasionally  to  bear  hard  on  individuals.   *a . 

interlocutor  of  the  Judge- Admiral,  finding  the  pursuer  liable  in 

the  whole  expenses,  notwithstanding  the  serious  discussion  on 

the  objection  to  hia  title,  could  not,  in  any  view,  be  supported.'* 

The  defenders  reclaimed  ;  bnt  the  Court  adhered, 
without  expenses. 

Second  Division. — Lord  Ordinary,  Moncreiffl — Jet.  Solicitor- 
General  ( Cockbum),  Wilson JU,  Dean  of  Faculty  (  Hope), 

Boswell. —  Smillie  and  Murdoch,  S.S.C.t  and  Home  and  Rose, 
W.S.,  Agents — Mr  Thomson,  Clerk.— [T.  C] 

10th  February  1832. 

No.  201. — Adam  Luke,  &c.  Members  of  the  Town  Council  of 
Edinburgh  for  1829  and  1831,  Pursuers,  v.  Walter  Baowy, 
Loud  Provost,  and  Others,  Members  of  said  Town  Council 
for  1829,  Defenders, 

Church — Patronage — Jurisdiction — Assistant  and  Successor — 
Appointment  of— One  of  the  Ministers  of  the  coilegiate  parish 
of  Tron^  being  85  tfears  of  age,  and  unaMe  to  discharge  his  duties 
""Held,  /.  TAal  the  Town  Council,  as  jtatrons,  were  entitled  to 
appoint  an  assistant  and  successor  to  him. — //•  That  the  ex- 
pedJency  of  the  ajtpointment  is  a  quesion  to  be  decided  6y  the 
Church  Courts,  in  the  first  instance* 

In  April  1829,  Or  Simpson,  one  of  the  ministers 
of  the  Tron  Church  of  Edinburgh,  addressed  a  letter 
to  the  Lord  Provost,  stating  that  he  was  85  years  of 
age,  and,  from  his  infirmities,  unable  to  discharge  his 
public  duties:   That   as  Mr   Goldie,  whom   he  had 
employed  for  about   three   years  as    his    assistant, 
had    been    presented  with  a  parish  in   the  country, 
it  would  give  him  great  satisfaction  to  have  an  or- 
dained minister,  of  standing  and  experience  in  the 
church,  associated  with  him  as  his  assistant  and  suc- 
cessor.    The  Magistrates  having  taken  the  Doctor's 
letter  into  consideration  on  10th  June  1829,  signed  a 
presentation  in  favour  of  the  Kev«  John  Hunter,  as 
assistant  and  successor  to  Dr  Simpson,  in  the  Tron 
Church  and  parish   of  Edinburgh.      No   objections 
were  offered  from  the  congregation  or  the  Council. 
The  Presbytery  of  Edinburgh,  on  29th  July  there- 
after, sustained  the  presentation,  with  two  dissenting 
voices.     The  dissentients  then   brought  the  matter 
before  the  Synod,  where  the  case  was  fully  discussed, 
and  dismissed.     An  appeal  was  then  taken  to  the 
General  Assembly ;   and  that  Conrt,  on   27th  May 
1830,  confirmed  the  judgment  of  the  Synod,  and  sus- 
tained the  presentation.     The  Assembly,  however, 
in  the  event  of  a  civil  action  being  raised  as  to  the 
right  of  the  Town  Council  to  nominate  helpers  and 
successors  to  ministers  presented  by  them,  instructed 
the  Presby<tery  not  to  proceed  in    the  induction  of 
Mr  Hunter  till  the  decision  of  the  civil  court  should 
be  pronounced.     Adam  Luke,  treasurer,   and  John 
Chambers  and  others,  deacons  and  members  of  the 
Town  Council  for  1829,  then  raised  an  action  of  re- 
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daction  of  the  presentation,  in  which  they  called  the 
Magistrates  and  Town  Council  for  the  years  1829  and 
1830,  the  Rev.  Dr  Simpson,  and  the  Rev.  John  Hun- 
ter, presentee,  who  had  been  appointed  his  helper 
and  successor. 

The  pursners  pleaded — I.  The  appointment  of  Mr 
Hunter  was  illegal,  because  it  was  neither  necessary 
nor  expedient,  in  respect  that  the  charge  was  colle- 
giate, and  one  of  the  ministers  was  able  to  do  the 
duty. — II.  It  was  illegal,  because  it  is  incompetent  in 
principle,  and  unsanctioned  by  usage,  for  any  patron 
to  appoint  an  assistant  and  successor,  or  in  other  words, 
a  new  minister  to  a  benefice  that  is  not  vacant. — III. 
This  is  peculiarly  illegal  in  the  case  of  a  Town  Coun- 
cil, which  has  no  right  to  anticipate  or  forestall  the 
patronage  of  its  predecessors,  and  to  deprive  them  of 
the  power  of  exercising  their  own  discretion  upon 
the  occarrence  of  a  vacancy  while  they  are  in  office. 
— IV.  This  was  the  more  illegal  in  any  Town  Council 
of  Edinburgh,  because  it  is  repugnant  to  the  princi- 
ples, regulations,  and  acts  of  Council  which  have  been 
prescribed  for  the  direction  of  this  particular  body. 

Answered — I.   The  question  is  no  longer  open, 
whether  it  was  expedient  and  necessary,  in  conse- 
quence of  Dr  Simpson's  infirmities,  to  appoint  an  as- 
sistant and  successor,  the  appointment  having  been 
sustained  in  the  Church  Courts,  who  are  the  only  and 
proper  judges  of  that  question.     But,  moreover,  the 
necessity  and  expediency  of  the  appointment  were 
sufficiently  proved  to  the  patrons  before  it  took  place. 
— II.    The  Church  Court  having  found,  that  the  ap- 
pointment of  assistant  and  successor  was  expedient  for 
the  interests  of  the  parish,  and  the  incumbent  having 
given  his  full  consent,  the  party  vested  in  the  right  of 
patronage  were  entitled  (as  well  as  bound  by  the 
duties  towards  the  parish)  to  appoint  an  assistant  and 
successor  ;  and  no  one  has  a  title  or  interest  to  object. 
— III.  The  presentation  being  granted  by  the  majority 
of  the  Town  Council,  a  minority  of  that  body  cannot 
object  in  a  court  of  law  to  the  act,  if  the  power  vested 
in  the  body  was  regularly  exercised  upon  any  grounds 
which  were  the  proper  subject  for  the  deliberations 
of  the  body  having  the  right  of  patronage. — IV.  By 
the  law  and  practice  of  Scotland,  an  assistant  and  suc- 
cessor may  be  named  by  the  patron,  where  the  cir- 
cumstances  of  the  parish  require  it,   although  the 
benefice  should  not  be  vacant ;  and  in  this  matter, 
there  is  no  distinction  in  principle,  and  no  distinction 
has  ever  been  made  in  practice,  between  individuals 
and  corporations  possessed  of  the  right  of  patronage. 
— V.  The  proceedings  of  the  Town  Council  of  Edin- 
burgh, in  the  election  of  Mr  Hunter,  were  conformable 
to  the  sett  of  the  burgh,  as  it  has  been  understood  in 
practice  for  more  than  a  century.     The  meetings  of 
Council  at  which  this  matter  was  discussed,  were  law- 
fully called  and  lawfully  constituted. — VI.    Unless 
some  valid  objection  can  be  stated  to  the  legality  of 
the  meeting  of  the  Town  Council,  by  which  the  pre- 
sentation was  granted,  or  to  the  powers  of  the  Town 
Council  to  appoint  an  assistant  and  successor,  on  the 
ground  that  the  full  right  of  patronage  is  not  vested 
in  them,  and  that  they  are  not  competent  to  fulfil  all 
the  duties  of  patrons,  there  is  no  question  for  the  de- 
termination or  the  civil  court. 


Mr  Hunter  pleaded — The  presentation  in  favoor  of 
the  defender  is  regular,  legal,  and  unchallengeable, 
having  been  duly  and  regularly  granted  in  the  exer- 
cise of  the  undoubted  rights  of  the  Town  Council  as 
the  Patrons  of  the  parish,  in  circumstances  which 
called  upon,  and  entitled  them  to  exercise  ^heir  right 
of  patronage. 

Lord  Moncreiff  pronounced  this  interlocutor,  24th 
December  1831:— 

'*  Having  considered  the  closed  record,  and  heard  parties*  pro- 
curators thereon,  sustains  the  defences,  assoilzies  the  defender, 
and  decerns  ;  finds  the  defender  entitled  to  expenses,  and  remits 

the  account,  when  lodged,  to  the  auditor  to  be  taxed Note, 

The  Lord  Ordinary  has  considered  this  case  with  care,  because 
it  baa  been  treated  as  a  case  of  importance.     It  is  undoubtedly 
a  case  of  great  importance  in  some  views  of  it;  but  he  should 
not  do  justice  if  he  did  not  state,  that  it  is  a  case  in  which  he  has 
never  entertained  the  slightest  doubt.     The  material  facts  are 
simple : — Dr  Simpson,  at  the  age  of  eighty-five,  intimated  to 
the  Town  Council,  that  he  had  no  hope  of  being  able  to  con- 
tinue to  discharge  the  duties  as  minister  of  the  Tron  Church  of 
Edinburgh,  and  that  he  was  desirous,  if  the  Xown  Council  ap.. 
proved  of  it,  of  having  an  ordained  minister  of  experience  appoint- 
ed assistant  and  successor  to  him.     The  proposal  lay  a  week  oii 
the  table  of  the  Council,  and  was  then  approved  of.     Dr  Brun* 
ton,  the  collegiate  minister  of  the  same  church,  expressly  con- 
sented. On  the  Idth  May  1829,  the  Council  resolved  to  present 
Mr  John  Hunter,  a  person  in  all  points  qualified ;  and  no  step 
having  been  taken  to  prevent  this,  a  presentation  was  given  to 
him  on  the  10th  June  1829.     That  presentation  was  regularly 
sustained  by  the  Presbytery,  without  any  objection  having  been 
stated  by  any  private  party.     Then  a  question  on  the  ecclesias- 
tical  merits  of  the  case  arose  among  the  members  of  the  Court 
themselves,  and  was  terminated  by  a  final  judgment  of  the  Ge- 
neral Assembly,  1830,  holding  the  presentation  to  be  good  ;  but 
as  an  action  of  reduction  had  been  raised,  on  the  eve  of  the  sit- 
ting of  the  Assembly,  superseding  the  induction  till  the  issue  of 
that  process,  according  to  the  uniform  practice  since  the  case  of 
Lanark.     Mr  Hunter's  induction  was  prevented  solely  by  the 
proceedings  in  the  Church  Courts,  to  which  the  pursuers  were 
no  parties,  and  if  he  had  been  inducted,  there  must  have  been  an 
end  of  the  matter.    The  first  reduction  was  not  brought  till  after 
the  presentation  had  been  sustained  by  the  Presbytery,  and  their 
sentence  bad  been  affirmed  by  the  Synod.     There  seems,  there- 
fore, to  be  much  ground  for  the  plea,  that  the  pursuers  had  no 
right  afterx^^ards  to  insist  in  any  reduction,  the  act  1567,  c.  7, 
being  explicit  as  to  the  effect  of  the  judgment  of  the  Church 
Courts,  and  no  civil  impediment  having  been  previously  attempt- 
ed.    But  the  Lord  Ordinary  does  not  rest  his  opinion  on  this, 
though  he  has  yet  heard  no  good  answer  to  it.     The  main  ques- 
tion is, — Had  the  Town  Council,  the  undoubted  patrons,  power, 
on  the  application  of  Dr  Simpson,  to  grant  the  presentation  to 
Mr  Hunter?  There  is  no  difficulty  in  form.    The  particular  ob- 
jections stated,  appear  to  be  groundless,  and  were  scarcely  insist- 
ed on  at  the  bar ;  and  the  presentation  is  in  the  usual  form  in 
such  cases.     The  question  is, — Have  the  patrons  power  to  make 
the  presentation  to  the  effect  of  warranting  the  Presbytery  to 
ordain  or  admit  Mr  Hunter  as  minister,  assistant  and  successor 
in  the  parish  ?  The  case  has  been  argued  to  the  Lord  Ordinary 
on  a  denial  of  the  legality  of  this  in  any  parish.     He  is  humbly 
of  opinion  that  the  plea  is  untenable  as  matter  of  law,  and  irre- 
levant and  groundless  in  any  other  view.     In  order  to  take  a 
right  view  of  this  question,  it  is  necessary  to  attend  to  the  genius 
and  constitution  of  the  Church  of  Scotland.     It  cannot  justly  be 
tried  bv  any  reference  to  the  rules  or  the  proprieties  applicable 
to  establishments  of  a  different  nature,  or  by  analogies  drawn 
from  offices  of  a  different  character.     The  fundamental  princi- 
ple of  the  Scottish  Church  is,  that  every  man  admitted  into 
ecclesiastical  orders — every  man  ordained  as  a  minister -.-must  be 
ordained  as  actually  the  minister  of  some  parish,  or  of  a  chapel- 
district  precisely  fixed.     There  is  no  such  thing  in  the  Church 
of  Scotland  as  ministerium  tw^im,  either  practically  or  theore- 
tically—no such  thing  as  plurality  of  benefices<.»^no  such  thing 
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MS  a  mifiiftter  ordained  without  a  cura  animerum,  to  m*bich  he  is 
appointed  for  his  life.  From  this  principle,  fixed  at  the  Refold 
mation,  difficulties  have  naturally  arisen,  when  ministers  fall  into 
great  nge  or  infirmity.  These  difficulties  are  lessened  by  the 
practice  of  allowing  candidates  for  the  ministry  to  preach  after 
being  licensed  by  a  Presbytery.  But  these  are  not,  and  cannot 
be  ordained  ministers,  enabled  to  administer  the  sacraments,  and 
to  discharge  other  duties  dependent  on  ordination ;  and  still, 
therefore,  in  many  special  cases  a  different  remedy  was  fequired. 
1  hat  remedy  was  found,  at  an  early  period,  in  the  plain,  simple, 
and  very  sensible  expedient  of  the  presentation  and  induction  of 
a  fit  person  into  the  condition  of  a  minister  of  the  parish  for  his 
life,  as  assistant  and  successor  to  the  existing  incumbent.  Tlie 
person  so  appointed  becomes  immediately  an  ordained  minister 
of  the  cbuich,  subject  to  all  the  obligations  implied  in  the  charac- 
ter. He  is  received  as  a  member  of  the  Presbytery  and  Synod, 
entitled  to  vote  whenever  the  principal  is  absent,  and  eligible  as 
a  member  of  the  General  Assembly.  These  things  are  beyond 
all  doubt,  and  are  sanctioned  by  at  least  a  century  of  undisputed 
practice.  It  is  manifest,  therefore,  that  the  institution  of  assist- 
ants and  successors  in  the  Church  of  Scotland,  introduced  from 
a  necessity  inherent  in  the  very  constitution  of  the  Church,  and 
for  the  advantage  of  the  people,  has  no  resemblance  or  affinity  to 
grants  of  offices  ^in  reversion,  and  is  essentially  different  even 
from  the  appointment  of  assistants  and  successors  in  any  other 
case.  And  it  must  be  kept  firmly  in  remembrance,  that  it  is 
attended  with  the  most  important  securities  against  abuse.  The 
consent  of  the  existing  minister,  at  least  if  he  is  capable  of  con- 
sent, is  indispensible.  The  patron  of  course  must  consent ;  but 
when  these  two  are  agreed,  the  consent  of  the  Presbytery,  and 
if  called  for,  of  the  Synod  and  General  Assembly,  must  be  ob> 
tained.  The  whole  question  of  reasonable  necesMty,  expedience, 
and  propriety,  undoubtedly  belongs  to  these  Courts;  and  if  they 
think  the  measure  improper,  or  an  abuse  of  the  patron*s  right, 
they  certainly  have  power  to  put  a  negative  on  the  proposal 
And  practiculy  the  statement  of  the  pursuers,  as  to  the  small 
number  of  such  appointments,  compared  with  the  number  of 
livings  and  vacancies,  while  the  legality  of  them  has  been  recog- 
nised for  a  century,  demonstrates  that  these  checks  have  been 
effectual,  that  the  practice  has  lieen  kept  under  due  control,  and 
that  there  is  no  evil  or  abuse  involved  in  it.  It  is  admitted  on  the 
record,  that  there  is  a  series  of  examples  to  the  number  of  forty- 
three,  well  authenticated,  of  assistants  and  successors  so  appoint- 
ed, from  1742  to  the  present  time.  There  is  reason  to  think, 
that  the  practice  was  introduced  much  earlier.  See  note  in 
Connell  on  Parishes,  p.  515.  These  examples  run  over  the 
whole  Church  and  country.  They  comprehend  royal  buighs  as 
well  as  country  parishes :  —  Glasgow,  Dumfries,  Montrose, 
Cupar,  Ayr ;  and  one  of  the  last  instances,  though  in  a  country 
narishy  was  by  the  presentation  of  the  Town  Council  of  Edin- 
burgh. In  not  one  of  all  the  cases  was  the  le«ility  of  the  ap. 
pointment,  as  matter  of  civil  right,  disputed.  The  Lord  Ordi- 
nary  holds  this  alone  to  be  decisive  of  the  general  qtiestion.  An 
admitted  and  unchallenged  practice  over  the  whole  Church 
during  ninety  Years.  It  might  have  been  more  extensive  if  any 
serious  abuse  had  been  practicaMe ;  but  if  the  control  is  e£5eienr< 
the  extent  of  the  practice  is  of  course  limited  by  the  necessity. 
But  there  is  much  more  in  the  case.  In  the  first  place,  the 
legality  of  such  appointment  has  been  recognised  by  the  Church 
(Courts,  the  assistants  and  successors  hate  not  onlv  been 
duly  ordained  and  inducted,  but  they  have  been  recognised  as 
members  of  the  Church  Courts,  exercising  the  most  import- 
ant rights,  both  ecclesiastical  and  civil.  They  have  been  incor- 
porated in  the  constitution  of  the  Church,  and  public  acts  to 
which  they  are  parties  have  been  recognised  in  all  the  civil 
C/Ourts.  in  the  next  place,  they  have  been  expressly  acknow- 
ledged  as  holding  a  legal  statu*,  both  by  the  Court  of  Session, 
and  by  the  Court  of  Teinds.— See  Connell  on  Parishes,  p. 
5178.  Case  of  Gadder.  Muir  p.  Dunlop,  December9, 1791 ; 
and  Campbell  v.  Stiriing,  March  4, 181  a  And  see  the  case  of 
Melrose,  Connell  on  Tytbes,  Vol.  L  p.  455,  where  a  process  of 
augmentation  having  been  brought  by  the  principal  minister,  and 
the  augmentation  having  been  refused  to  him,  the  Court,  on  a 
petition  by  the  assistant  and  successor,  and  with  the  consent  of 
the  heritors,  awarded  an  Bngmentation  to  him  out  of  the  teinds. 
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He  cbuld  not  indeed  have  raised  the  process,  beomi$e  he  is  only 
conditionally  vested  in  the  benefice,  as  decided  in  Shaw  v.  Heri- 
tors of  Robertson,  Junuanr  29,  1^6.  But  his  character  was 
clearly  recognised  as  a  lawful  Mtaiw,  otherwise  no  consent  of  the 
faeritore  would  have  warranted  the  proceeding.  In  the  thiiti 
place,  these  assistants  and  successors  have  been  recognised  in 
various  British  statutes.  They  are  so  in  tlie  acts  estabiishing 
the  Widows'  Fund,  17th  Geo.  IL,  (1744)  c«^.  zi.  aec.  11.; 
22d  Geo.  II.,  cap^  21;  and  i9th  Geo.  III.,  cap.  2.  sec  9. 
Their  status,  as  churchmen,  is  therefore  sanctioned  by  statutes 
in  full  force  eter  since  1 744.  They  are  to  be  deemed  and  taken 
to  be  ministers  to  all  the  purposes  of  the  acts.  But  the  later 
statute  of  48th  Geo.  Ill ,  cap^  50,  relative  to  grants  of  offices  in 
reversion,  is  still  more  important,  aa  eontaining  an  cxpreas  ei- 
ception  from  its  provisions,  which  H  Is  assumed  might  otherwise 
have  been  taken  to  apply  to  the  case,  *  that  nothing  in  this  act 
shall  extend,  or  be  construi^d  to  extend,  &c.,  to  prohibit  the  ap- 
pointment of  assistants  and  successors  to  the  parochial  clergy  of 
Scotland.*  It  seems  to  the  Lord  Ordinary  to  be  quite  impossible, 
in  the  face  of  these  facts,  and  without  a  single  autiiority  or  de. 
cision  on  the  point,  to  maintain  that  such  appointments,  when 
duly  proceeded  in,  are  illegal.  '1  he  passages  in  Erskine  and 
other  authors,  which  are  quoted,  only  announce  the  undoubted 
general  truth,  that  no  patron  can  present  to  the  expectancy  of  a 
benefice.  This  plainly  docs  not  contemplate  the  special  case  of 
the  immediate  induction  of  an  assistant  and  successor  into  the 
whole  duties  of  the  parish,  on  a  declared  necessity  by  the  proper 
authority.  That  is  not  a  presentation  to  an  expectancy,  but  an 
immediate  cure,  and  at  any  rate,  it  is  a  special  case  fully  esta- 
blished by  a  long  usage.  Neither  do  the  cases  referred  to  by 
the  pursuers  appear  to  have  any  material  application  to  the 
question.  The  only  one  to  which  It  seems  necessary  to  advtrt 
is,  that  of  Amott,  8cc.,  v.  Flints,  8oe.,  aa  decided  by  tbe  House 
Lords  26th  May  1809.  TboOgh  that  ease  was  much  relied  on 
by  tbe  pursuers,  it  humbly  appears  to  the  Lord  Ordinary  that  it 
can  afford  them  no  aid.  For,  \st.  It  was  the  case  of  a  professor 
in  a  University.  Thut  is  altogether  different  from  the  case  of 
a  minister  of  the  Church  ;  it  has  not  in  it  the  important  quality, 
that  without  ordination  the  full  duties  of  the  place  cannot  be 
performed.  Neither  has  it  the  same  sanctions  ;  and  each  Uni- 
versity being  independent  of  all  tbe  rest,  may  be  only  affected 
by  practice  within  itself.  2</,  The  very  case  of  assistants  and 
successors  in  the  ministry,  is  expressly  acknowledged  as  beyond 
dispute  lawful,  by  both  the  parties  in  that  cause.  Sd,  It  was  the 
case  of  a  professorship,  where  the  other  professore  were  the 
patrons,  and  where,  consequently,  there  could  be  no  jurisdiction 
to  control  an  abuse.  4/A,  The  King  being  the  visitor  of  all 
colleges,  it  might  be  competent  to  the  King*s  Courts  to  control 
the  exercise  of  the  right  of  patronage  in  such  a  case,  and  more 
especially  to  determine  whether  it  was  warranted  by  tbe  terma 
of  the  endowment,  which  was  one  of  tbe  points  put  in  issue. 
5cA,  It  was  plainly  a  ca^e  of  the  grant  of  an  expectanc}' ;  for  the 
very  terms  of  the  appoinlment  showed  that  it  was  not  intended 
or  expected  that  Vr  Flint,  junior,  should  immediately,  or  at 
any  given  time,  while  his  father  lived,  enter  on  the  duties  of  tbe 
office  ;  and,  6th,  It  was  in  its  circumstances  liable  to  other  very 
serious  objections.  But  while  these  considerations  plainly  place 
the  decision,  the  particular  grounds  of  which  are  nowhere  re- 
ported, on  a  footing  which  entirely  removes  it  from  theprinciplee 
of  this  case,  it  is  to  be  remembered,  that  it  was  only  in  the  pre- 
vious session  of  Parliament  (1808,)  that  the  statute  48th  Geo. 
III.  was  passed,  in  which  ail  grants  of  offices  in  reversion  were 
prohibited,  with  the  express  exception  of  the  appointments  of 
assistants  and  successora  to  the  parochial  clergy  of  Scotland, 
while  no  such  exception  whs  made  of  similar  appointments  to 
professorships.  If  the  general  plea  of  the  puraoera  against  tbe 
legality  of  such  presentations  cannot  be  sustained,  it  seems  Ur 
be  clear  that  there  is  no  specialty  which  can  avail  them.  The 
Town  Council  of  Edinburgh  have  the  same  powers  as  other 
patrons ;  and  the  question  being  one  which  relates  to  the  Church 
at  lar^e,  it  can  be  of  no  consequence  whether  the  practice  has 
been  followed,  or  has  been  frequent  in  Edinbiirgh  or  not.  What 
has  been  law  for  Glasgow,  Ayr,  &ft,  and  genendly  over  Soofland, 
mast  be  law  also  with  regard  to  the  powers  of  the  patrona  of  Edin- 
burgh in  this  matter.     They  hare  power  to  present,  apon  actual 
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tacaiieies  hj  deftth,  kc,  ftnd  tbey  bare  power  to  present  assistants 
ami  stiooessors,  when  the  cases  whidi  render  this  necessary  or  eit- 
pcdient  arise.  And  the  Lord  Ordinanr  can  see  no  evil  or  danger 
in  this.  For,  the  question  of  expediency  being  subject  to  the 
control  of  the  Presbytery,  when  tne  case  does  occur,  the  Coun- 
cil for  the  time  is  just  as  competent  to  present  a  fit  person  for 
the  benefit  of  the  public,  as  any  Council  which  succeeds  them 
can  be  presumed  to  be.  If  they  do  not  take  due  pains,  that  is 
their  fault,  and  in  a  question  of  law  is  not  to  ne  presumed. 
They  are  to  exercise  the  power  (as  Dr  Simpson  expressly  asked 
them  to  do)  precisely  as  they  would  if  there  was  a  vacancy  by 
death.  As  to  the  statement  of  this  being  a  collegiate  church, 
Pr  Bnmton  being  fully  competent  to  the  whole  duties,  S:c.,  the 
I^rd  Ordinary  thinks  them  altogether  irrelevant  in  this  Court. 
They  were  very  fit  to  be  stated  to  the  Presbytery,  if  the  pursuers 
thnught  them  of  importance ;  and,  though  the  pursuers  did  not 
state  them,  it  has  been  stated  by  the  defender,  that  they  were 
fully  canvassed  in  all  the  Church  Courts.  As  the  church  or 
parish  has  two  ministers  by  law,  it  must  be  presumed  that  two 
in  full  orders  are  necessary,  and  this  may  very  well  be,  from  the 
nature  of  the  population,  though  the  parish  be  not  lar^.  Dr 
BruntOQ  is  also  a  profeSsor  in  the  University;  but  though  he 
had  not  been  so,  he  had  a  right  to  an  efficient  colleague,  and  Dr 
Simpson  was  S5  years  of  age.  The  Church  Courts,  therefore, 
having  confirmed  the  appointment,  and  ordered  the  induction,  the 
Lord  Ordinary  is  of  opinion,  that  all  questions  of  particular  ex- 
'pediency  are  excluded,  and  that  the  case  must  stana  on  the  same 
footing  as  if  it  had  arisen  on  the  last  presentation  of  an  assistant 
and  successor,  given  by  the  Town  Council  of  Edinburgh,  or  on 
such  a  presentation  by  any  other  patron,  which  had  been  sustain- 
ed by  the  Presbytery." 

The  pnrsoers  reclaimed : 

Lord  President  was  surprised  at  the  coursge  of  the  partv  who 
reclaimed,  after  tlie  able  note  by  the  Lord  Ordinary,  in  which  be 
concurred. 

L&rd  GfUies  Was  of  the  same  opinion.  The  Court  was  called 
on  to  find  the  presentation  illegal.  But  he  thought  it  was  the 
reverse.  Practice,  in  a  case  like  the  present,  must  be  our  guide. 
The  question  ofexpediencyistobedecided  by  the  Church  Courts 
in  the  general  case,  and  in  the  first  instancew  But  he  bad  some 
liesitation  in  going  the  length  that  the  Lord  Ordinary  had  gone 
in  this  respect,  for  he  thought,  if  a  mere  job  could  be  made  out, 
that  then  the  parties  would  be  entitled  to  come  to  this  Court. 
For  example,  if,  instead  of  appointing  a  helper  to  a  man  of  85, 
there  had  been  appointed  a  man  of  90  as  assistant  and  successor 
to  one  of  35.  he  would  have  considered  the  case  a  job,  and  the 
party  would  have  been  entitled  to  have  brought  the  question  of 
expediency  before  this  Court. 

Ltfrd  President  concurred  in  this  latter  part  of  Lord  Gillies* 
opinion. 

Lfird  Craigie  agreed  with  the  Lord  Ordinary*s  note,  but  re- 
served his  opinion  as  to  the  case  of  a  job,  until  such  slieuid 
occur. 

Lord  President  then  stated  that  he  had  a  note  from  Lord 
Balgray,  who  was  confined  from  indisposition,  intimating,  that 
his  Lordship  concurred  in  Lord  Moucreifi^'s  judgment  and  note. 

The  Court  then  uoanimouftiy  Adhered. 

Pursners'  Authorities.^  Ersk.  I.  1,  see.  11.  Connell  on 
Parishes,  p.  514  to  5]9l  Stewart  9.  Naime ;  Stairs*  Decisionr, 
January  1677 ;  Mor.  9889.  Lord  Tarbret  1093 ;  I  Fount,  p.  676. 
A  mot  V.  Flint,  House  of  Lords,  26th  May  1809,  and  oases  cited 
in  the  Lord  Ordinary's  note. 

Defenders'  Authorities — 19.  Geo.  III.  c.  20.  4a  Ceo.  IIL 
c.  50.  Connell  on  Law  of  Parishes,  p.  517.  Do.  on  Law  of 
Tytbes,  p.  435.  Vol.  L 

First  Divbion — Lord  Ordinary,  Moncreiff. — Act,  Solicitor- 
General  (Cockbum),  Forsyth  and  P.  Robertson Alt,  l>ean 

of  Faculty  (Hope),  and  M.  P.  Brown.— D.  Fisher,  S.S.C^, 
und  Hunter,  Campbell,  and  Cathcart,  W.S.,  Agents.— Sir  R. 
Dundas,  Clerk..^[J.  r.  iL} 


TEIND  COURT. 

8/A  February  18S2. 

No.  202. 

The  fo]lowin^  aagmentations  were  ft  warded  : 

Erskine — Presbytery  of  Paisley — Old  stipend,  1809,  11 
chalders  of  victual,  one- half  meal  and  one  half  Itarley,  and  d 
farther  quantity  of  victual,  equal  to  £50  Sterling,  and  .£8,  6.  8. 
for  Communion  Elements. — Stipend  modified  of  this  date,  17 
chalders,  and  ^8,  6.  8.  for  Communion  Elements — being  an 
augmentation  of  3  chalders. 

Tarbat— Presbytery  of  Tain— Old  stipend,  1810, 12  chalders 
of  victual,  half  meal  and  half  barley,  and  a  farther  quantity  of 
victual,  equal  to  £400  Scots,  and  £8,  6.  8.  for  Communion 
Elements — Stipend  modified  of  this  date,  16  chalders,  and  £\0 
for  Communion  Elements — being  an  augmentation  of  2 chalders 
and  £\,  18,4. 


OUTER  HOUSE. 

^d  February  1832. 

No.  2031 — George  Scott's  Trustees,  Pursuers,  v,  David- 

YoUNO,  Defender. 

Process — Title  to  Pursue — Maills  and  Duties — Adjudication  in 
Implement — A  bond  being  taken  to  ajatker  and  motker  in  liferent 
(for  ker  liferent  use  aHenarlyfJ  and  to  tkeir  son  infee^  under  n 
reserved  power  to  the  father  to  burden  orcimveif — fields  L  That 
the  fee  is  in  the  fat  her, — II.  That  letters  of  general  and  special 
charge  to  found  an  adjudication  in  implement,  directed  against 
an  heir  furth  of  the  kingdom,  on  OOdai/s^  indncfae,  are  valid,^^ 
III.  A  general  disposition  by  a  person  infeft  in  lifcrenl,  but 
ufith  reserved  power  to  conueyt  fbUowed  by  decree  of  adjudication 
in  implement,  is  a  S9{fficient  title  to  pursue  an  actioti  of  maiUs 
and  dutiesi  without  an  inftfiinent  infavour  of  tlie  disponees,  on 
a  charge  against  superiors.-'^lV,  A  summons  of  maills  and 
duties  against  heritors,  tenants  and  occupiers,  is  sufficietuly  laid 
against  a  proftrietor.'-^'V,  A  summons  of  maills  and  duties 
may  be  brought  against  a  proprietor  in  possession  of  the  Isfiito. 
..^V  L   The  summons  may  conclude  for  arrears  nfrent, 

George  Scott  lent  a  iioni  on  a  bond  and  disposition 
in  security,  taken  payable  to  himself  and  bis  frife  in 
conjunct  fee  and  liferent,  for  her  liferent  use  alienariy, 
and  to  their  son,  nomuwtim  in  fee,  under  a  reserved 
power  to  George   Scott  to    burden  amd  convey  at 
pleasure.     Infeftinent  passed  in  favour  of  George 
Scott  and  spouse,  in  liferent  only,  and  their  son  John, 
in  fee.     George   Scott  executed  a  general  trnst^dis- 
position  in  favour  of  the  pinvners,  who  made  up  a 
title  by  general  charge,  decree  of  constitution,  special 
charge,  nnd  decree  of  adjudication — ^all  directed  against 
John    Scott,   as  only  son   and   heir  of  bis  father. 
Throughout  these  proceedings,  John  Scott  was  cited 
on  indueice  of  60  days,  as  being  forth  of  the  king- 
dom.   The  trustees  followed  up  their  decree  of  ad- 
judication by  a  charge  against  superiors ;  and  founding 
on  this  title,  they  brouglit  an  action  of  maills  and 
duties  against  David  Young  and  others,  **  all  heritors, 
tenants,  possessors,  or  occuuiers  of  said  lands,"  and  as 
such,  liaole  in  the  rents  therein  mentioned.     David 
Young  alone  entered  appearance  in  this  action,  and 
pleaded  the  following  preliminary  defences  :-— I.  The 
title  of  George  Scott,  and  consequently,  that  of  the 
trustees,  as  derived  from  liira,  is  incomplete,  seeing 
ho  was  infeft  only  in  liferent,  and  his  son  in  fee. — If. 
The  title  on  whivh  the  pursuers  found,  as  having  been 
made  up  by  them  under  the  trust*deed,  is  inept  ;^^lJif, 
In  respect  tlmt  btith  tiie  letters  of  general  charge  awi 
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the  letters  of  special  charge,  already  mentioned,  pro- 
ceeded on  wrong  tWuc/^, — the  54  Geo.  ILL  c.  137, 
sec.  8, — which  proceeds  on  the  narrative,  that  it  has 
been  doubted  whether  the  sanie,  or  a  larger  term 
(than  40  days)  is  required,  when  the  person  charged 
is  out  of  Scotland, — having  enacted,  **  tiiat  the  f/i- 
ducia  of  a  charge  to  enter  heir  shall  in  no  case  exceed 
forty  days,  whether  the  person  charged  be  within  the 
kingdom  or  out  of  it ;  and,  that,  after  one  such  charge, 
whether  general  or  special,  has  been  given  at  tlie  in<> 
stance  of  any  creditor,  every  subsequent  charge  at 
the  instance  of  the  same,  or  of  any  other  creditor,  may 
be  upon  the  induct (e  of  twenty  days  only,  any  law  or 
practice  to  the  contrary  notwithstanding."  2^/,  Inas- 
much as  the  decree  of  constitution  proceeds  on  the 
erroneous  assumption  that  George  Scott  died  vest 
and  seised  in  fee.  Se/,  In  respect  the  charge  given 
to  James  Young,  as  superior,  to  enter  the  pursuers, 
is  invalid;  (1.)  Because  it  is  a  charge  to  him  as  su- 
perior to  enter  them,  whereas  he  himself  is  not  yet 
entered  as  heir  to  his  father,  and  is  not  superior  of 
the  lands,  or  vested  in  them  in  any  way  whatever ; 
(2.)  Because  the  letters  of  charge,  and  the  charge  it- 
self, are  disconform  to  tlie  decree  of  adjudiclition  on 
which  they  proceed, — ^the  latter  being  an  adjudication 
in  implement,  while  the  former  proceeds  as  on  an  ad- 
judication  for  payment ;  and,  (S.^  Because,  according 
to  the  best  authorities,  a  charge  of  this  kind  is  not  the 
way  of  making  up  a  title  upon  an  adjudication  in  imple- 
ment.— 1 1 1.  The  process  is  not  effectual,  unless  some  per- 
son had  been  called  as  proprietor  of  the  lands,  the  pur- 
suers themselves  never  having  been  in  possession. — 
IV.  It  is  not  competent  to  call  a  person  possessing  as 
proprietor,  in  a  process  of  maills  and  duties,  as  for 
rent — V.  I'he  conclusion  for  arrears  of  rent,  previ- 
ous to  the  date  of  the  libel,  is  inconsistent  with  the 
nature  of  a  process  of  maills  and  duties,  and  incom- 
petent in  the  circumstances,  the  pursuers  never  hav- 
ing been  in  possession.  Answered — I.  The  bond 
is  conceived  in  favour  of  George  Scott  and  his 
wife  in  conjunct  fee  and  liferent,  for  the  wife's  life- 
rent nse  allenarly,  and  to  John  Scott  their  son,  and 
the  heirs  of  his  body,  in  fee,  under  a  reserved 
power  to  George  Scott  to  sell,  burden,  or  dispose  of 
the  sums  and  subjects  at  pleasure.  The  fee  was  there- 
fore in  George  Scott. — II.  Firtt^  The  Acts  1540,  c 
106 ;  1621,  c  27,  and  54  Geo.  III.  c.  137. sec.  8,  only 
refer  to  chaises  in  adjudications  for  debt,  and  not  to 
adjudications  in  implement.  Besides,  limiting  the 
charge  to  40  days  was  a  privilege  conferred  on  the 
creditor,  which  he  need  not  take  advantage  of  unless  he 
chooses.  Secondy  The  fee  was  in  Geoi^e  Scott,  as 
alreadv  shewn.  Besides,  John  Scott  was  charged  to 
enter  neir  in  whatever  character  might  be  required 
by  the  state  of  the  titles ;  and  as  George  Scott  had  a 
reserved  power  to  convey,  John  Scott  is  rightly  chain- 
ed to  implement  that  conveyance.  Thirds  The  charge 
ligainst  superiors  is  correct ;  and  at  all  events,  such  a 
charge  was  unnecessary  to  found  a  title  in  an  action 
of  maills  and  duties. — 111.  The  summons  is  directed 
affainst  heritors,  tenants,  possessors  and  occupiers  of 
the  lands. — IV.  A  proprietor  who  is  in  possession  of 
the  lands,  is  liable  to  be  called  in  a  process  of  maills 
and  duties.— V»  The  conclusion  for  arrears  is  quite 


competent.  Lord  Medwyn  repelled  the  preliminary 
defences,  and  found  the  defender  liable  in  expenses. 
His  Lordship  issued,  previous  to  pronouncing  his  in- 
terlocutor, the  following  note  : — 

"  The  Lord  Ordinary  having  considered  the  summons  and 
defences,  and  resumed  consideration  of  the  debate,  is  of  opi- 
nion— I  mo.  That  the  first  defence  is  not  well  founded ;  because, 
although  George  Scott  was  only  infeft  in  liferent,  the  bond  was 
taken  to  him  and  his  wife  in  (conjunct  fee  and  liferent,  for  her 
liferent  use  of  the  interest  thereof  if  she  survived ;  and  there  is 
also  a  reserved  power  in  George  Scott,  to  uplift,  assign,  sell* 
dispone  and  convey  said  bond  without  the  consent  of  bis  said 
spouse,  and  that  he  did  accordingly  exercise  this  reserved  power 
by  the  general  conveyance  to  his  trustees,  (which  is  with  con- 
sent of  his  spouse)  of  all  his  estate,  heritable  and  moveable. — 
2do,  That  th^  objections  to  the  indueia  in  the  letters,  both  of 
general  and  special  charge,  ought  to  be  repelled,  in  respect  that 
these  are  the  steps  for  a  decree  of  adjudication  in  implement, 
and  it  may  be  doubted,  at  least,  whether  the  clause  in  the  bank- 
rupt act  founded  on,  applies  to  such,  or  only  to  adjudications  for 
debt ;  and  at  all  events,  the  clause  does  not  impose  the  penalty 
of  nullity,  if  the  inducia,  where  the  beir  is  abroad,  is  made  GO 
days. — 3tio,  That  the  objection  to  the  decree  of  oonstitutioii 
ought  also  to  be  repelled ;  because,  while  it  states  narratirJ, 
that  Geoiige  Scott  died  last  vest  as  of  fee,  it  declares  that  the 
object  is,  that  the  defender  may  procure  himself  duly  and  law- 
fully served,  retoured,  entered  and  infeft  as  heir,  and  that  by 
service,  retour,  and  infeftment,  or  other  legal  method,  according  to 
the  state  of  the  rights  thereof  as  they  stood  in  the  person  of  the 
said  George  Scott  at  the  time  of  his  death. — 4to,  That  the  ob- 
jection to  the  charge  to  the  superior  ought  also  to  be  repelled ; 
because  an  adjudication  without  an  infeftment  is  a  valid  title  for 
pursuing  an  action  of  maills  and  duties. — 5<o,  That  the  third 
defence  is  not  well  founded  in  point  of  fact — 6to,  That,  if  the 
proprietor  also  occupies  part  of  the  subjects,  it  is  competent  to 
call  him,  along  with  the  tenants  and  other  possessors  of  tbe  lands, 
to  mtike  payment  to  the  pursuer  of  what  is  a  proper  rent  for 
what  he  so  occupies — and  as  the  fifth  defence  is  not  insisted  in,** 

&C. 

Authorities  for  Pursuers. — 1  BelVs  Com.  p.  57.  Cuming  v. 
King's  Advocate,  10th  February  1756;  F.  C.  TumbuU  r. 
TurtibulPs  Trustees,  I2th  November  1822;  2  S.  and  D.  1. 
Ersk.  IV.  I,  49. 

Authorities    for    Defender.  —  Ersk.    B.    II.    S.  sect.    48. 

Graham's  Children,  4th  July  1759;  Mor.    16,031.  ]  Bell.  p. 

749,  5th  Edit  Juridical  Styles,  Vol.  III.  p.  334.  £nk.  B. 
IV.  1,  sect  49. 

Lord  Medwyn,  Ordinary. — Jet.  Deas. — jIU.  R.  Thomson, 
—  George  Gordon,  S.S.C.,  and  John  Dickie,  W.S.,  Agents. 
—Mr  ,  Clerk.— [/.  fT.  B.] 


3d  Februarjff  1 832. 
No.  204. — Stavebt  0.  Ports. 


Process — Witness — Commission  and  Diligence — Held  i^tfficietxt 
ground  for  granting  commission  to  take  evidence  to  lie  in  retentis, 
that  the  witness  was  aged  67,  and  consumptive. 

In  this  case  the  pnrsner  crared  commission  and 
diligence  for  taking  (to  lie  in  retentis)  the  evidence 
of  an  old  man  in  ill  health.  The  medical  certificate 
bore,  that  the  witness  was  67  years  of  age,  and  labour- 
ing under  consumption ;  that  the  symptoms,  though 
rather  at  present  favourable,  did  not  promise  con- 
tinuance. Objected — It  is  not  certified  that  the  life 
of  the  witness  is  in  immediate  danger.  His  Lordship 
grranted  the  commission  and  diligence. 

Lord  Ordinary,  Moncreiff. — Act.  G.   G.  Bell.— ^/^  J.  S. 
More B.  Clerk— [J.  W.  H.] 
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lOth  February  1832. 

No.  205 A.  M'Intosh,  Jan.,  PelUhner. 

Proceti — Wakening — //  is  not  competent  to  petition  for  a  remit 
to  a  new  Lord  Ordinary,  whilst  the  catue  is  asleep^ 

G.  G.  Bell  moved  a  petition  for  a  remit  to  another 
Ordinary,  in  place  of  Lord  Meadowbank,  who  had 
been  removed  to  the  Inner-HouBe.  Objected — Thi« 
petition  is  premature,  for  the  cause  is  asleep*  and  roust 
be  wakened  before  a  remit  can  be  made.  The  cause 
must  be  called  and  enrolled  before  the  Lord  Ordinary 
for  the  week,  and  then  wakened.  Answered — This 
cannot  be  done;  for  in  practice,  summonses  of  waken- 
ing do  not  enter  the  pnnted  roll. 

Lord  President We  cannot  proceed  in  a  cause  which  is  asleep. 

It  must  be  wakened  first. 

Tlie  Court  superseded  the  petition  till  the  cause 
should  be  wakened. 

First  Division ^ct,  G.  6.  Bell. — jIU,  Bachanan. — Sir  R. 

Dundas,  Clerk [J,  W.  H.] 

lOih  February  1B32. 
No.  206. — Robert  Rbio,  MrrcRSLL  Surra,  &c.,  Petitioners, 

Process — Poors^-roll — A  petition  for  the  benefit  of  the  jwors*^ottf 
in  natne  ofttrentynine  defenders  in  one  action,  remitted  to  the 
lawyers  Jor  the  poor. 

The  petitioners  were  brought  into  the  Court  of 
Session  oy  an  adFOcation  of  a  judgement  in  their  favour, 
at  the  instance  of  a  landed  proprietor  in  Orkney,  found- 
ed on  theallegation  that  they  had  improperly  abstracted 
whales  which  were  driven  upon  the  advocator's  shores. 
McNeill  observed,  that  there  were  29  defenders  ap- 
plying in  one  petition  for  the  benefit  of  the  poors'-roU 
in  one  action,  and  that  though,  individually,  they  might 
be  entitled  from  poverty  to  such  benefit,  yet  they  were 
snrely  able,  in  a  body,  to  defray  the  expense  of  de- 
fending their  case. 

Lord  Pf«ndini/.— This  objection  cannot  prevent  the  case  being 
remitted  to  the  lawyers  and  agents  for  the  poor. 

The  Court  accordingly  remitted  the  petition. 

First  Division — ^cL  Carlyle.— -rf/r.  A.  McNeill William 

Fcrgusson,  W.S.,  Petitioners*  Agent. — Mr  Bell,   Clerk. 

lOth  February  1832. 
No.  207. — John  Gallie,  Pursuer,  v.  Wilhelbuna  Ross,  &c.. 

Defenders, 

Process — Agent  and  Client — Authority — Expenses — Circum- 
stances in  which  instruaions  and  autliorify  to  act  as  agents  and 
recognition  aj  agent,  in  the  defence  of  an  original  action,  were 
held  to/orm  ivfficient  ground  to  presume  authority  to  defend  a 
supplementary  action. — //.  Two  defenders  in  one  action,  lodg- 
ing  teparate  defencesy  but  verbatim  the  same,  are  entitled  to  charf^e 
against  the  adverse  party  the  erpente  of  drawing  one  paper  only, 

Roy  acted  as  agent  for  the  defenders,  against  whom 
a  supplementary  action  was  subsequently  brought 
In  consequence  of  certain  amendments  of  the  libel 
having  been  allowed,  on  payment  of  expenses,  and  a 
consequent  report  by  the  Auditor,  the  Lord  Ordinary, 
in  reference  to  the  supplementary  action, 

"  18/A  November  1831,  having  heard  parties*  procurators  up- 
on the  Auditor's  report,  appoints  Mr  Robert  Roy,  writer  to 
the  Signet,  agent  for  John  Ross,  to  state,  in  a  minute,  his  in. 
structions  for  John  Ro88*s  appearance  in  this  cause,  and  to  pro- 
VoL.  IV. 


duce  such  evidence  thereof  as  he  is  possessed  of,  and  that  withia 
eight  days  hence." 

Hoy  gave  in  a  minnte ;  and 

**  The  Lord  Ordinary  (ISth  December  1881,)  having  con« 
sidered  the  objections  stated  to  the  Auditor's  report,  and  this 
minute,  and  having  heard  counsel;  and  thereafter  examined  the 
documents  contained  in  the  sealed  packet  lodged  by  Mr   Rov, 
and  the  state  of  the  process,  Finds,  That  as  Mr  Roy  was  fully 
instructed  and  authorised  to  act  as  agent  for  John  Ross,  in  the 
original  action  brought  against  him  by  the  pursuers,  and  was  re- 
cognised by  them  as  so  acting,  there  is  suificient  ground  to  pre- 
sume that  he  was  authorised  and  entitled  to  attend  to  the 
interest  of  the  said  John   Ross,  in  the  supplementary  action 
raised  against  him,  and   th&t  there  is  no  reason  to  doubt  the 
statement  of  Mr  Roy  in  this  minute,  that  be  was  personally 
instructed  by  him  to  act  therein  as  bis  agent :    Therefore,  finds. 
That  Mr  Roy  cannot  be  required  either  to  disclose  to  the  pur* 
suers  his  private  instructions  in  the  original  action,  or  to  adduce 
evidence,  contrary  to  the  ordinary  rules  of  practice,  of  his  in- 
structions  in  the  supplementary  action :    And,  in  respect  that  it 
has  been  stated  at  the  bar  by  the  counsel  appearing  for  David 
Ross,  that  it  was  by  his  express  advice  that  separate  defences 
were  lodged  for  the  two  parties  defenders,  finds.  That  no  blame 
whatever  can  be  attached  to  Mr  Roy,  the  agent  of  both,   for 
having  acted  on  that  advice,   though  there  might  be  an  irregu- 
larity in  attaching  to  one  of  these  papers  the  name  of  a  gentle* 
man  who  was  not  really  the  agent  in  the  cause,  though  with  his 
knowledge  and  consent :    But,  in  respect  that  the  two  papers 
of  additional  defences  are  verbatim  the  same,  and  that,  whatever 
the  parties  might  be  entitled  to  do  for  their  own  interest,   the 
expense  of  drawing  the  sume  paper  ought  not  to  be  charged 
twice  at  the  full  amount  against  the  adverse  party,  mpdifies  the 
account  in  the  case  of  David  Ross  to  £25,  6.  2.,  and  that  in 
the  case  of  John  Ross  to  ^16  Sterling;  approves  of  the  Audi- 
tor's report  with  this  alteration,  and  decerns  :     And  in  respect 
of  the  strong  averments  in  the  objections,  which  were  adhered 
to  at  the  bar,  finds  Mr  Roy  entitled  to  the  expenses  of  the  mi- 
n^ute,  and  of  the  appearance  by  counsel  to  vindicate  his  charac- 
ter ;  but  modifies  the  said  expense  to  three  guineas,  and  decema 
for  the  same  *.     Finds  no  other  expense  due  to  any  of  the  par- 
ties.— Note, — The  additional  defences  are  stated  to  have  been 
prepared  by  Mr  Penney,  the  counsel  of  John  Ross.    The  Lord 
Ordinary  therefore  leaves  the  fee  for  drawing  the  paper  as  it 
stands  in  that  account :  But  he  modifies  the  charge  in  the  other 
account  as  between  party  and  party.     The  small  abatement  in 
the  account  of  John    Koss  has  reference  to  the  charges  for 
printing  and  revising  the  proof.'* 

The  pursuer  reclaimed,  but  the  Court  adhered,  and 

remitted  with  expenses  in  the  Inner-House,  given  both 

to  Roy,  and  to  David  Ross  and  John  Ross,  two  of  the 

defenders. 

Second  Division.— Lord  Ordinary,  MoncreifT.— ^c<.  Ruther- 
furd,  J.  W.  Dickson. — jift,  Skene,  P.  Robertson. — Patrick 
Pearson  and  Robert  Hoy,  W.S.,  Agents. — Mr  Rolland,  Clerk. 

-tr.  c] 


lUh  February  1832. 
No.  208. — William  Wotherspoon,  Suspender,  v,  Rosirt 

WaRK,  Charger, 

Landlord  and  Tenant — Assignation — Expenses— ^^wir/y  havings 
without  making  an  extrajudicial  demand,  brought  an  action  agiunst 
the  assignee  of  his  tenant,  for  irritating  his  lease,  on  the  grounds 
that  arrears  were  due  prior  to  the  (zssignation  ;  and  the  defender 
having  consigned  the  sum  claimed,  but  continued  the  litigcdion  in 
regard  to  certain  other  irrelevant  points — Held,  that  the  pursuer 
was  entitled  to  modified  expenses  of  process,  in  resi*ect  of  the 
irrelevancy  of  a  part  of  the  pleadings. 

William  Young  held  a  leaso  for  999  years,  from 
1789,  of  certain  subjects  belonging  to  Wark.  In  Sep- 
tember 1828,  Young,  in  payment  of  a  debt,  assigned 
this  lease  to  Wotherspoon,  who  intimated  the  assigna- 
tion to  Wark.  The  rent  was  12s.  per  annum,  pay- 
able half  yearly,  and  in  October  of  that  year,  as  was 
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averred,  and  not  denied,  Wotherspoon  tendered  pay- 
ment of  the  half-years'  rent  then  dae«  Wark  and 
Wotherspoon  haring  got  into  some  disputes,  an  action 
of  declarator  was  threatened  by  the  latter,  and  an  ap- 
plication was  presented  for  interdict  against  certain  al- 
leged injarioos  operations  of  the  former.  A  meeting 
took  place,  and  some  letters  passed  regarding  a  settle- 
ment of  their  differences,  but  that  not  having  been 
obtained  extraiudicially,  the  summons  of  declarator 
was  brought  oy  Wotherspoon ;  almost  immediately 
after  which,  Wark  raised  an  action  before  the  iiheriff 
of  Hamilton,  against  him,  for  irritating  the  lease,  under 
the  statute  1756,  on  the  ground  that  there  were  due 
by  Young,  the  previous  tenant,  £4,  16s., 

•«  being  eight  years*  tack>^uCy  of  the  said  subjects,  at  and  pre- 
ceding Whitsunday  1829,  which  the  said  William  Wotherspoon 
refuses  to  pay :  whereby,  in  terms  of  the  said  Act  of  Parliament, 
he,  or  those  from  whom  be  acquired  right,  have  irritated  the 
said  tack." 

In  defence,  Wotherspoon  stated — I.  That  there  was 
no  evidence  of  the  pursuer  having  any  title  to  bring 
the  action. — II.  That  it  was  believed  that  all  arrears 
had  been  paid  by  his  author  Young,  but  added  : 

^  A  s  the  defeoder  has  no  wish  to  deprive  the  pursuer  of  the 
immediate  use  of  the  sum  claimed,  be  now  begs  to  consign  the 
full  amount,  with  interest,  and  consents  to  its  being  instantly 
paid  to  bim,  upon  the  condition  and  reservation,  of  course,  that 
neither  Mr  Young  nor  the  defender  shall,  by  doing  so,  be  held 
to  admit  that  any  sum  whatever  is  truly  due  to  him  prior  to 
Whitsunday  182^,  and  that  the  pursuer  shall  be  liable  in  repe- 
tition as  accords,  in  the  event  of  its  being  discovered  that  he  has 
already  been  paid  the  whole  of  the  tack-duty  previous  to  that 
term." 

To  these  defences,  replies  were  lodged ;  and  there- 
after, a  condescendence  was  lodged  for  the  suspender, 
in  which,  after  repeating  the  statement  that  Young 
bad  actually  paid  all  arrears  to  Wark  before  Whitsun- 
day 1828,  he  also  averred  that  no  demand  had  ever 
been  made  for  the  arrears  before  executing  the  sum- 
mons. He  therefore  contended,  that  as  the  debt  was 
paid,  and  at  all  events  as  it  was  consigned,  Wark 
should  be  subjected  in  expenses.  The  statements  made 
in  this  condescendence  were  alleged  to  have  been  ne- 
cessary to  meet  certain  injurious  averments  contained 
in  the  replies,  but  which  were  not  at  all  relevant  to 
the  question  at  issue.  The  Sheriff-substitute,  5th  Fe- 
bruary 1830,  pronounced  this  interlocutor: — 

'*  Having  considered  this  condescendence,  with  answers  thereto, 
and  renewed  the  previous  procedure,  in  respect  the  defender  has 
admitted  that  his  cedent,  William  Young,  acknowledged  the  pur- 
suer as  his  landlord,  and  that  he  himself  intimated  the  assigns- 
tion  to  the  pursuer  as  such  landlord,  and  also  admitted  the 
amount  of  the  annual  tack-duty  to  be  as  libelled ;  and  in  respect 
the  pursuer  has  admitted  that  the  defender  is  assignee  of  the 
premises  in  question;  and  farther,  in  respect  the  defender  has 
not  produced  or  offered  competent  proof  of  payment  of  the 
arrears  of  rent,  but  has  consigned  the  arrears  alleged  to  be  due, 
and  thereby  puived  the  irritancy— dismisses  the  action,  in  so  far 
as  it  concludes  tor  a  decUmtor  of  irritancy  of  the  tack ;  decerns 
against  the  defender  for  the  sum  of  £5,  18,  4.,  with  interest  on 
the  snm  of  £it  16s.  from  the  26th  day  of  November  last  until 
paid ;  allows  the  pursuer  to  uplift  from  the  clerk  of  Court,  in 
extinction  pro  tanio  of  his  demand,  the  sum  consigned,  under 
deduction  of  the  dues  of  consignation ;  and  finds  the  defender 
liable  in  expenses.** 

The  Sheriff  having  adhered  to  this  judgment,  the 
expenses  were  modified,  and  decerned  for.     Where- 


upon Wotherspoon  presented  a  bill  of  suspension: 
upon  advising  which.  Lord  Moncreiff  pronounced  the 
following  interlocutor  and  note  : 

"  The  Lord  Ordinary,  (May  1830.)  having  considered  this 
bill,  with  the  answers,  and  the  former  bill  and  answers,  and 
Inferior  Court  process.  In  respect  it  is  admitted  by  the  respon- 
dent  that  the  action  was  raised  in  the  Inferior  Court,  without 
any  notice  or  demand  having  been  previously  made  to  the  com- 
plainer,  who  was  known  to  be  a  singular  successor  in  the  lease, 
that  the  arrears  of  rent  claimed  were  due,  and  required  to  be 
paid  bv  him — and  in  respect  that,  with  the  defences  lodged,  the 
defender  consigned  the  full  sum  concluded  for,  and  expressly 
consented  that  the  money  should  be  forthwith  paid  over  to  the 
charger,  simply  qualifying  the  consent  with  the  statement  that 
he  did  not  admit  the  said  arrears  to  be  due,  which  the  Lord 
Ordinary  thinks,  as  a  singular  successor,  having  a  claim  of  re- 
lief against  his  author,  he  had  a  right  to  do — Passes  the  bilL— 
Noie. — It  is  certainly  very  distressing  to  be  called  oo  to  pass  a 
bill  of  suspension  about  such  a  trifling  sum  of  expenses  ;  but 
the  Xx>rd  Ordinary  must  consider  the  question  of  justice  to  be 
the  same  as  when  the  Sheriff  pronounced  his  decree,  and  he  can- 
not  think  that  the  justice  of  the'  case  was  to  lay  the  expense 
of  the  law-suit  on  the  complatner,  who  was  brought  there  with- 
out notice  of  a  claim,  wbidi  was  not  his  proper  debt,  and  of 
the  justice  of  which  he  could  know  nothing,  and  who  yet  con- 
signed the  money,  and  consented  to  its  being  instantly  paid 
over.  It  seems  to  him  a  very  frivolous  reason  for  not  acceding 
to  this,  in  regard  to  a  trifle  of  £4,  16s.,  that  the  oomplaincr 
made  a  protest  against  his  being  held  to  have  admitted  the  debt 
to  be  just.  The  respondent,  if  confident  of  its  justness,  should 
have  had  no  fear  of  any  action  of  repetition,  and  he  would  have 
been  as  safe  to  defend  himself  against  such  an  action,  as  he  was 
to  proceed  against  a  defender  who  offered  the  money  asked.  It 
also  appears  to  the  Xx>rd  Ordinary,  that  there  is  not  much 
weight  in  the  statement  that  the  oomplainer,  in  his  defences, 
objected  to  the  title.  The  Lord  Ordinary  has  read  the  defences, 
and  he  thinks,  that,  though  there  is  a  statement  that  the  pursuer 
had  produced  no  tide,  and  had  refused,  when  asked,  to  shew  it, 
there  was  no  defence  positively  stated  on  that  ground — (he  pleas 
in  law  not  alluding  to  it.  He  also  thinks  that  the  complainer, 
when  BO  called  into  Court  for  arrears  properly  due  by  his  cedent, 
had  a  right  to  see  the  pursuer's  title,  and  that  the  mere  fsct  of 
his  having  intimated  his  assignation  to  the  respondent,  as  the 
reputed  landlord,  for  his  own  safety,  did  not  afford  a  good  an- 
swer in  the  strict  law  which  the  latter  was  dispensing  to  that 
demand.  At  any  rate,  this  statement  about  the  title  had  the 
most  trifling  connection  with  the  expense  of  the  litigation.  The 
length  of  the  paper  of  defences  is  complsined  of,  and  jintly^- 
but  the  expense  of  that  fell  on  the  defender,  and  the  charger  bad 
no  occasion  to  persist  in  the  litigation  when  full  payment  was 
tendered.  In  short,  the  Lord  Ordinary  thinks,  that  the  ex- 
penses of  this  litigation  have  not  been  justly  awarded.  He 
thinks  that  the  cluu^er  was  the  proper  cause  of  them,  and  that 
the  least  of  the  case  was,  that  the  parties  should  go  out  of  Court, 
each  paying  his  own  expenses.  ** 

The  cause  having  come  before  Lord  Newton  on  the 
expede  letters,  the  suspender,  inter  alia^  pleaded — L 
That  the  action  was  irregular  and  unjustifiable — do 
demand  for  the  alleged  arrears  having  been  made  ex- 
trajudicially before  executing  the  summons. — II.  That 
he  never  bad  even  heard  of  such  arrears  being  due 
till  the  summons  was  served. — III.  That  there  were 
no  unjustifiable  averments  made  in  the  Inferior  Court 
on  the  part  of  the  suspender,  such  pleadings  being 
rendered  necessary  to  rebut  injurious  statements  made 
bv  the  charger. — IV.  That  the  Sheriff  ought  to  have 
allowed  a  proof  of  the  allegation  that  no  arrears  were 
actually  oue  by  Young.  The  charger  pleaded — I. 
That  the  action  was  both  justifiable  and  necessary. — 
II.  That  the  pleas  of  the  suspender  in  the  Inferior 
Court  were  irrelevant,  and  besides,  so  far  as  relevant, 
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had  neither  heen  proved,  nor  offered  to  he  proved  by 
competent  evidence. — III.  That  the  litigation  was  im- 
properly persisted  in  by  the  suspender,  even  afler  he 
had  consigned  the  amount  claimed,  and  rendered  it 
necessary  for  the  charfj^r  to  meet  the  statements 
made.  The  Lord  Ordinary,  on  30th  November  1831, 
pronounced  the  following  interlocutor  and  note : — 

**  Having  considered  the  closed  record,  together  with  the  In- 
ferior Coart  process,  and  having  heard  counsel  for  the  parties, 
Finds  that  the  Sheriff  did  wrong  in  allowing  the  pursuer  any 
part  of  his  expenses  incurred  previously  to  the  time  when  the 
defender  refused  to  close  the  record  on  his  defences,  but  finds 
that  the  defender  was  justly  subjected  in  the  expenses  subse- 
quently incurred  :  Therefore  suspends  the  letters,  to  the  extent 
of  £69  1.  5.  of  the  sum  charged  for,  being  the  amount  of  the 
pitr6aer*8  expenses  incurred  previously  to  8th  January  1890 ; 
hot  finds  them  orderly  proceeded,  ^uotui  ultra,  and  decenis  >. 
Finds  no  expenses  due. — Note. — The  Lord  Ordinary  concurs 
generally  in  the  view  expressed  by  Lord  Moncreiffin  passing  the 
bill  of  suspension,  and,  had  the  suspender  closed  the  litigation 
with  bis  defences,  he  thinks  there  could  have  been  no  good 
ground  for  giving  expenses  to  the  pursuer.  But,  on  looking  into 
the  Inferior  Court  process,  and  seeing  that  the  defender,  instead 
of  resting  on  his  offer  to  allow  the  pursuer  to  receive  immediate 
payment  of  the  consigned  money,  refused  to  close  the  record, 
and  insisted  to  give  in  a  condescendence,  in  which  he  averred, 
and  offered  to  prove,  that  the  previous  rents  had  been  paid  by 
his  author.  Young,  and  repeated  at  great  length  all  the  irrele- 
vant matter  which  had  been  contained  in  his  defences,  thereby 
forcing  the  defender  to  follow  him  through  much  useless  and  im- 
proper detail,  the  Lord  Ordinary  is  satisfied  that  he  has  been 
justly  subjected  in  all  these  subsequent  expenses.  He  is  also  of 
opinion,  on  considering  the  whole  circumstances  of  the  case, 
and  the  mode  in  which  the  litigation  has  been  conducted  on  both 
sides,  that  no  expenses  should  be  given  to  either  party  in  the 
present  process  of  suspension.** 

The  suspender  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Newton. — Act,  Jameson, 
IVfotr.— ^A.  Skene,  Patton.— Wotherspoon  &  Mack,  &  Robert 
Macfarlare,  W.S.,  Agents Mr  Bell,  Clerk [/.  9f,  J).] 

Uth  February  1832. 

No.  209 — Mas  Gaskatn  Anderson  or  Torby,  Pursuer,  v. 

John  Anderson,  Defender. 

Process— Reclaiming  Note — Marking  of,  by  Inner- House 
Clerk — Held,  that  the  marking  of  a  reclaiming  note  by  the 
Inner- House  Clerk,  before  the  expiration  of  the  reclainung  days, 
is  an  indispaisibte  requisite. 

In  this  case  the  pursuer  brought  an  action  of  re- 
duction and  improbation-  of  a  certain  deed,  against  the 
defender;  and  Lord  MoncreifiT,  on  17th  January  1832, 
pronounced  an  interlocutor  and  note  against  the  pur- 
suer, who  reclaimed.  The  reclaiming  note  was  boxed 
on  the  6th  February,  but  not  marked  by  the  Inner- 
House  Clerk.  Two  days  after  the  expiration  of  the 
reclaiming  days,  when  the  note  was  in  the  single 
bills,  the  agent  for  the  pursuer  lodged  it  at  the  Bar. 
The  opposite  party  objected  to  its  oeing  received,  in 
respect  that  the  judgment  had  become  final,  in  conse- 
quence of  this  informality.  The  pursuer's  counsel 
stated  the  point  to  the  Court,  and  pleaded.  That, 
though  under  the  old  form  of  process,  it  was  neces- 
sary to  have  reclaiming  petitions  marked  by  a  princt« 
pal  Clerk  of  Session,  yet,  under  the  statute  introduc- 
mg  the  new  form  of  process,  and  the  relative  Act  of 
Sederunt,  nothing  was  sud  of  such  marking,  which 
was  now  always  done  by  the  assistant  Clerk,  and 
therefore  it  was  not  an  indispensible  requisite,  nor  one 


which  could  not  be  remedied.  Answered — It  has 
been  established  by  uniform  practice,  and  recent  de- 
cisions of  the  Court,  that  such  marking  is  indispen- 
sibly  necessary. 

Lord  Justice-Clerk  said,  the  point  was  completely  settled  by 
the  decisions  of  the  Court  in  1 8*26. 

/,orrf  Mradoiobatik, — The  only  remedy  is  to  go  back  to  the 
Outer-House,  and  pay  all  expenses,  as  the  error  happened 
through  inadvertence. 

Objection  sustained. 

Defender's  Authorities. — Learmonih,  1st  June  1826  ;  S.  & 
D.     Stewartt  16th  November  18*^6 ;  S.  &  D. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act.  Bu- 
chanan  Alt.  J.  1.  Henderson. — Mr  Thomson,  Clerk. 

^[J.W.H^]  ^ 

l\lh  February  1832. 

No.  210 Miss  E.  M'Larty,  Pursuer,  v.  Ivor  Borland  & 

Murray,  Defenders. 

Process — Proving  of  Tenor— 2%^  Court  will  in  no  case  dis- 
pense with  the  usual  mode  of  proof  in  a  proving  of  the  tenor. 

The  pursuer  raised  a  summons  against  Ivor  Bor- 
land, which  she  alleged  was  borrowed  at  the  desire 
of  John  Murray,  W.S.,  together  with  a  letter  and 
promissory-note  by  the  said  John  Murray,  produced 
with  the  said  summons,  and  fully  engrossed  therein. 
The  summons  and  the  productions  were  lost,  at  least, 
(after  the  strictest  search,)  they  could  not  be  found ; 
and  the  pursuer  raised  the  present  proving  of  their 
tenor,  and  craved  that  the  Court  would  dispense  with 
any  farther  proof,  in  respect  that  their  Lordships 
were  fully  aware  of  the  circumstances  of  the  case,  as 
it  had  been  frequently  and  recently  before  them,  and 
there  had  been  produced  as  admincles,  printed  copies 
of  the  original  summons,  with  copies  of  the  letter  and 
promissory-note  engrossed  in  it. 

Lord  Justice-Clerk We  can  only  pronounce  the  usual  inter- 
locutor.    We  never  dispense  with  farther  proof. 

The  other  Judges  concurred. 

Second  Division.— ^t<.  Anderson.— Hugh  M*  Queen,  W.S., 
Agent— Mr  Ferguson,  Cilerk — [J.  W.  H.] 

I  Uh  February  \8S2. 

No.  211. — John  M'Laurin,  Advocator  and  Defender,  v.  Jambs 
Stewart,  Respondent  and  Pursuer. 

Process — Proof— Party  —  Competency — A  Sheriff  having,  in 
accordance  with  an  interlocutor  in  the  Bill- Chamber,  allowed  a 
reference  to  the  oath  of  a  pursuer,  and  granted  commission  to  take 
his  examination;  and  the  Commissioner  having  returned  a  certiji- 
cate  that  the  deponent  was  of  weak  minds  and  the  Sheriff-substi- 
tute having  therea/ier  decided  againU  the  pursuer  as  confessed  for 
not  deponing;  and  the  Sheriff-depute  having  recalled  saidjudg* 
ment,  and  granted  a  second  commission,  and  decided,  on  report 
thereof,  against  the  defender,  who  advocated,  and  alleged  that  the 
first  examination  was  in  his  favour,  and  thai  the  eertijicate  was fh- 
bricated  and  untrue — The  Court  recalled  the  interlocutors  of  the 
Sheriff,  subsequent  to  that  sustaining  the  reference,  and  Held,  L 
That  the  interlocutor  holding  the  pursuer  confessed  was  not  well 

founded, //.  That  the  second  commission,  in  the  circumstances, 

was  incompetent.^ II L  That  the  certificate  by  t/tejirsi  Commis- 
sioner was  not  probatio  probata,  though  unretluced  and  unim- 
peached  in  a  regular  action. — /K.  I'hat  the  Commissioner  and 
Ckrk  should  be  made  parties  to  the  case — V.  That  the  advoca- 
tin's  allegations  in  reference  to  the  certificate  were  relevant,  though 
not  made  in  a  petition  and  complaint,  or  in  a  sefxirate  action  of 
damages  and  reduction  against  the  Commistioner,  and  that  a 
proof  of  the  same  was  competent — VI.  That  an  action  of  reduc- 
tion and  damages  having  subsequently  been  brought  against  the 
(^^mPMsioner^^Opinion,  expressed,  that  the  advocation  should  ba 
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brought  under  reduction  by  the  pursuer,  are  well 
founded. 

«*  The  Lord  Ordinary  (29th  Noremher  1881,)  haring  con- 
sidered the  closed  record,  with  the  Inferior  Court  process,  and 
whole  productions  in  the  cause,  and  having  beard  parties*  pro« 
curators,  and  thereafter  made  avizandum,  reduces,  decerns,  and 
declares  in  terms  of  the  libel :  Finds  expenses  due,  and  remits 
the  account,  when  lodged,  to  the  auditor,  to  be  taxed. — Note,'-' 
The  Lord  Ordinary  is  far  from  thinking  that  the  case  is  not  at- 
tended with  difficulty.     He  has  given  to  it  a  great  deal  of  con- 
sideration, both  during  the  hearing  and  since  ;  but  after  having 
read  the  e;itlre  record  several  times,  he  finds  it  impossihle  for 
him  to  affirm  the  judgment  brought  under  reduction.  He  thinks, 
that  if  the  case  is  considered  as  depending  on  matters  of  fact, 
the  party  bound  to  prove  has  not  proved  what  it  was  necessary 
for  him  to  prove ;  and  that,  as  a  case  of  law,  without  such  evi- 
dence, it  involves  principles  of  great  importance  to  the  mercan- 
tile world.     It  would  require  a  long  statement  to  explain  all  the 
grounds  on  which  the  Lord  Ordinary  founds  bis  opinion.     The 
main  point  is  this:  Is  is  proved  and  admitted. (notwithstanding 
a  very  groundless  objection  to  the  title)  that  the  goods  were 
delivered  into  the  hands  of  the  defenders  or  their  agents  at  Lon- 
don for  transportation.    They  were  not  delivered ;  and  it  has  not 
been  proved  at  all,  in  what  manner,  or  by  what  cause,  at  what  time, 
or  at  what  place,  they  were  lost.     It  is  proved,  indeed,  that  the 
ship  was  stranded,  but  the  defenders*  own  statement,  as  well  as 
all  the  evidence,  establishes  chat  all  the  goods  which  were  in  the 
ahip  were  got  safely  out  of  it.  (See  App.  p.  6;  p.  19,  B  ;  22, 
F;23C,  D;33F;a6E.)     The  first  interlocutor  of  the 
Judge- Admiral  on  the  merits,  never  complained  of,  and  clearly 
final  when  the  last  judgment  was  pronounced,  expressly  *  finds 
it  not  alleged  by  the  defenders  that  any  of  the  goods  on  board 
of  the  vessel  were  lost  at  sea,  at  the  time  the  vessel  was  strand- 
ed.'   And  this  is  followed  by  the  finding,  that  the  averment  of 
the  defenders  was  simply,  that  the  goods  were  lost  among  others, 
<  in  the  confusion  attending  the  landing  of  the  goods.*  Whether 
this,  if  proved,  would  have  furnished  a  good  defence,  may  be 
doubtfiii.     But  there  is  no  such  fact  in  evidence  :  It  is  not  proved 
that  the  goods  were  so  lost ;  and  the  probabilities  are  great^in- 
creased  by  the  evidence  of  care  and  attention — that  they  were 
not  so  lost     The  Lord  Ordinary  will  not  be  supposed,  in  deal- 
ing with  a  case  bi  law,  to  say  or  insinuate  any  thing  to  the  pre- 
judice of  the  particular  parties  in  the  cause.     But  the  fact  is, 
that  the  matter  is  left  in  such  a  state  by  the  evidence,  that,  for 
any  thing  that  appears,  the  bale  of  goods  might  have  been  still 
in  the  possession  of  the  defenders  when  the  action  was  raised. 
It  should  not  have  been  so.     It  is  stated  that  inventories  were 
made,  and  the  defenders  had  them  in  their  own  possession.  (See 
defences  in  this  action,  quoting  letter,  p.  5,  par.  5.)     The  de- 
fenders were  in  every  view  bound  to  preserve  these  lists— to 
compare  them  with  the  manifest,  which  must  then  at  least  have 
been  in  their  power — and  to  communicate  them  to  the  pursuer, 
which  it  is  not  averred  they  ever  did.     As  the  matter  stands, 
whether  from  necessity  or  otherwise,  it  is  left  in  absolute  doubt 
and  uncertainty  in  what  manner  the  goods  were  lost,  or  whether 
they  were  lost  at  ail,  and  were  not  safely  delivered  to  the  de- 
fenders at  Leith.     The  case  therefore  resolves  into  this  impor- 
tant question,  whether,  by  the  event  of  the  stranding,  the  con- 
tract of  affreightment  was  so  ended,  that  the  strict  responsibility 
of  the  defenders  as  carriers  was  extinguished,  and  they  became 
merely  liable  in  ordinary  diligence  as  mandatories  or  negoiiorum 
gestorea.     The  Lord  Ordinary  thinks  it  unnecessary  to  give  any 
qpinion  on  the  point,  whether  they  have  shewn  such  diligence 
or  not     The  greatest  failure  is  in  the  non>preservation  or  pro- 
duction of  the  manifest  and  inventones  which  they  should  have 
had  and  compared,  and  preserved  from  the  first  moment  of  the 
report  of  the  accident — still  the  more  especially  as  the  master 
was  alive  for  at  least  six  months  after  the  raiting  of  the  action. 
But  these  things  seem  to  the  Lord  Ordinary  to  be  of  company 
tively  little  consequence.     Supposing  the  defenders  to  have 
proved  generally  the  utmost  apparent  care,  the  question  is,  are 
they  thereby  relieved  as  carriers,  subject  to  the  Roman  edict 
under  our  law,  followed  as  it  is  by  the  equivalent  rule  of  the 
common  law  of  England.     The  Lord  Ordinary  Jiumbly  thinks 


that  it  furnishes  no  relevant  defence.  He  can  by  no  means 
enter  into  the  idea  that  (his  responsibility  ceased  by  the  strand- 
ing. He  holds,  that  the  master's  duty  continued  to  preserve 
the  goods  and  earn  the  freight,  and  that,  as  long  as  he  was  so 
proceeding,  at  least  without  notice  to  the  owners  of  the  goods 
(though  the  competency  of  ending  the  contract  by  such  notice 
seems  to  be  more  than  doubtful)  the  ship-owners  must  still  be 
considered  as  subject  to  the  general  law  applicable  to  their  pe- 
culiar trade.  How  far  that  goes  even  beyond  what  is  necessary 
for  the  case  of  the  pursuer,  appears  from  the  authorities,  some 
of  which  are  quoted  in  the  summons.  And  the  Lord  Ordinary 
is  of  opinion,  that  it  is  a  law  of  gfeat  general  importance,  how- 
ever it  may  appear  occasionally  to  bear  hard  on  individuals.  The 
interlocutor  of  the  Judge- Admiral,  finding  the  pursuer  liable  in 
the  whole  expenses,  notwithstanding  the  serious  discussion  on 
the  objection  to  his  title,  could  not,  in  any  view,  be  supported.'* 

The  defenders  reclaimed  ;  but  the  Court  adhered, 
without  expenses. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Jci,  Solicitor- 
General  (Cockburn).  Wilson. — Jit.  Dean  of  Faculty  (Hope), 
Boswell. — Smillie  and  Murdoch,  S.S.C.,  and  Home  and  Biose, 
W.S.,  Agents — Mr  Thomson,  Clerk.— [T.  C] 

lOlh  February  1832. 

No.  201 — Adam  Luke,  &c.  Members  of  the  Toum   Council  of 
EtlUiburgh  for  1829  and  18SI,  Pursuers,  v.  Walter  Baowx, 
Lord  Pkovost,  and  Others,  Members  of  said  Town  Council 
for  1829,  Defenders. 

Church — Patronage — Jurisdiction — Assistant  and  Successor — 
Appointment  of-^One  of  the  Ministers  of  the  collegiate  parish 
of  7'ron,  being  85  years  of  age,  and  unable  to  discharge  his  duties 
—Held,  /.  That  the  Town  Council,  as  fmlrons,  were  entitled  to 
appoint  an  assistant  and  suocessor  to  him. — //.  That  the  ex^ 
pedJency  of  the  ajypointmefit  is  a  guesion  to  be  decided  by  the 
Church  Courts,  in  the  first  instance. 

In  April  1829,  Or  Simpson,  one  of  the  ministers 
of  the  Tron  Church  of  Edinburgh,  addressed  a  letter 
to  the  Lord  Provost,  stating  that  he  was  85  years  of 
age,  and,  from  his  in6rmities,  unable  to  discharge  bis 
public  duties:  That  as  Mr  Goldie,  whom  he  bad 
employed  for  about  three  years  as  his  assistant, 
bad  been  presented  with  a  parish  in  the  country, 
it  would  give  him  great  satisfaction  to  have  an  or- 
dained minister,  of  standing  and  experience  in  the 
church,  associated  with  him  as  his  assistant  and  suc- 
cessor. The  Magistrates  having  taken  the  Doctor's 
letter  into  consideration  on  10th  June  1829,  signed  a 
presentation  in  favour  of  the  Bev,  John  Hunter,  as 
assistant  and  successor  to  Dr  Simpson,  in  the  Tron 
Church  and  parish  of  Edinburgh.  No  objections 
were  offered  from  the  congregation  or  the  Council. 
The  Presbytery  of  Edinburgh,  on  29th  July  there- 
after, SQstamed  the  presentation,  with  two  dissenting 
voices.  The  dissentients  then  brought  the  matter 
before  the  Synod,  where  the  case  was  fully  discussed, 
and  dismissed.  An  appeal  was  then  taken  to  the 
General  Assembly ;  and  that  Court,  on  27th  May 
1820,  confirmed  the  judgment  of  the  Svnod,  and  sus- 
tained the  presentation.  The  Assembly,  however, 
in  the  event  of  a  civil  action  being  raised  as  to  the 
right  of  the  Town  Council  to  nominate  helpers  and 
successors  to  ministers  presented  by  them,  instructed 
the  Presby-tery  not  to  proceed  in  the  induction  of 
Mr  Hunter  tin  the  decision  of  the  civil  court  should 
be  pronounced.  Adam  Luke,  treasurer,  and  John 
Chambers  and  others,  deacons  and  members  of  the 
Town  Council  for  1829,  then  raised  an  action  of  re- 
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duction  of  the  presentation,  in  which  they  called  the 
Magistrates  and  Town  Council  fur  the  years  1829  and 
1830,  the  Rev.  Dr  Simpson,  and  the  Rev.  John  Hun- 
ter, presentee,  who  had  been  appointed  his  helper 
and  successor. 

The  pursuers  pleaded — I.  The  appointment  of  Mr 
Hunter  was  illegal,  because  it  was  neither  necessary 
nor  expedient,  in  respect  that  the  charge  was  colle- 
giate, and  one  of  the  minii^ters  was  able  to  do  the 
duty. — II.  It  was  illegal,  because  it  is  incompetent  in 
principle,  and  unsanctioned  by  usage,  fur  any  patron 
to  appoint  an  assistant  and  successor,  or  in  other  words, 
a  new  minister  to  a  benefice  that  is  not  vacant. — III. 
This  is  peculiarly  illegal  in  the  case  of  a  Town  Coun- 
cil, which  has  no  right  to  anticipate  or  forestall  the 
patronage  of  its  predecessors,  and  to  deprive  them  of 
the  power  of  exercising  their  own  discretion  upon 
the  occurrence  of  a  vacancy  while  they  are  in  office. 
— IV.  This  was  the  more  illegal  in  any  Town  Conncil 
of  Edinburgh,  because  it  is  repugnant  to  the  princi- 
ples, regulations,  and  acts  of  Council  which  have  been 
prescribed  for  the  direction  of  this  particular  body. 

Answered — I.   The  question  is  no  longer  open, 
whether  it  was  expedient  and  necessary,  in  conse- 
quence of  Dr  Simpson's  infirmities,  to  appoint  an  as- 
sistant and  successor,  the  appointment  having  been 
sustained  in  the  Church  Courts,  who  are  the  only  and 
proper  judges  of  that  question.     But,  moreover,  the 
necessity  and  expediency  of  the  appointment  were 
sufliciently  proved  to  the  patrons  before  it  took  place. 
—11.    The  Church  Court  having  found,  that  the  ap- 
pointment of  assistant  and  successor  was  expedient  for 
the  interests  of  the  parish,  and  the  incumbent  having 
given  his  full  consent,  the  party  vested  in  the  right  of 
patronage  were  entitled  (as  well  as  bound  by  the 
duties  towards  the  parish)  to  appoint  an  assistant  and 
successor ;  and  no  one  has  a  title  or  interest  to  object. 
— III.  The  presentation  being  granted  by  the  majority 
of  the  Town  Council,  a  minority  of  that  body  cannot 
object  in  a  court  of  law  to  the  act,  if  the  power  vested 
in  the  body  was  regularly  exercised  upon  any  grounds 
which  were  the  proper  subject  for  ttie  deliberations 
of  the  body  having  the  right  of  patronage. — IV.  By 
the  law  and  practice  of  Scotland,  an  assistant  and  suc- 
cessor may  be  named  by  the  patron,  where  the  cir- 
cumstances  of  the  parish  require  it,   although  the 
benefice  should  not  be  vacant ;  and  in  this  matter, 
there  is  no  distinction  in  principle,  and  no  distinction 
has  ever  been  made  in  practice,  between  individuals 
and  corporations  possessed  of  the  right  of  patronage. 
— V.  The  proceedings  of  the  Town  Council  of  Edin- 
burgh, in  the  election  of  Mr  Hunter,  were  couformable 
to  the  sett  of  the  burgh,  as  it  has  been  understood  in 
practice  for  more  than  a  century.     The  meetings  of 
Council  at  which  this  matter  was  discussed,  were  law- 
fully called  and  lawfully  constituted. — VL    Unless 
some  valid  objection  can  be  stated  to  the  legality  of 
the  meeting  of  the  Town  Council,  by  which  the  pre- 
sentation was  granted,  or  to  the  powers  of  the  Town 
Council  to  appoint  an  assistant  and  successor,  on  the 
ground  that  the  full  right  of  patronage  is  not  vested 
in  them,  and  that  they  are  not  competent  to  fulfil  all 
the  duties  of  patrons,  there  is  no  question  for  the  de- 
termination or  the  civil  court. 


Mr  Hunter  pleaded — The  presentation  in  favour  of 
the  defender  is  regular,  legal,  and  unchallengeable, 
having  been  duly  and  regularly  granted  in  the  exer- 
cise of  the  undoubted  rights  of  the  Town  Council  as 
the  Patrons  of  the  parish,  in  circumstances  which 
called  upon,  and  entitled  them  to  exercise  ^heir  right 
of  patronage. 

Lord  Moncreiff  pronounced  this  interlocutor,  24th 
December  1831: — 

"  Having  considered  the  closed  record,  and  heard  parties'  pro- 
curators tbereon,  sustains  the  defences,  assoilzies  the  defender, 
and  decerns  ;  finds  the  defender  entitled  to  expenses,  and  remits 
the  account,  when  lodged,  to  the  auditor  to  be  taxed. — Noie,^^ 
The  Lord  Ordinary  has  considered  this  case  with  care,  because 
it  has  been  treated  as  a  case  of  importance.     It  is  undoubtedly 
a  case  of  great  importance  in  some  views  of  it ;  but  he  should 
not  do  justice  if  be  did  not  state,  tbat  it  is  a  case  in  which  be  has 
never  entertained  the  slightest  doubt.     The  material  facts  are 
simple : — Dr  Simpson,  at  the  age  of  eighty-five,  intimated  to 
the  Town  Council,  that  he  had  no  hope  of  being  able  to  con- 
tinue to  discharge  the  duties  as  minister  of  the  Tron  Church  of 
Edinburgh,  and  that  he  was  desirous,  if  the  Town  Council  ap- 
proved of  it,  of  having  an  ordained  minister  of  experience  appoint- 
ed assistant  and  successor  to  him.     The  proposal  lay  a  week  oil 
the  table  of  the  Council,  and  was  then  approved  of.     Dr  Brun- 
ton,  the  collegiate  minister  of  the  same  church,  expressly  con- 
sented.  On  the  Idth  May  1829,  the  Council  resolved  to  present 
Mr  John  Hunter,  a  person  in  all  points  qualified ;  and  no  step 
having  been  taken  to  prevent  this,  a  presentation  was  given  to 
him  on  the  10th  June  1829.     That  presentation  was  regularly 
sustained  by  the  Presbytery,  Avithout  any  objection  having  been 
stated  by  any  private  party.     Then  a  question  on  the  ecclesias- 
tical  merits  of^  the  case  arose  among  the  members  of  the  Court 
themselves,  and  was  terminated  by  a  final  judgment  of  the  Ge- 
neral Assembly,  1880,  holding  the  presentation  to  be  good  ;  but 
as  an  action  of  reduction  had  been  raised,  on  the  eve  of  the  sit- 
ting of  the  Assembly,  superseding  the  induction  till  the  issue  of 
that  process,  according  to  the  uniform  practice  since  the  case  of 
Lanark.     Mr  Hunter's  induction  was  prevented  solely  by  the 
proceedings  in  the  Church  Courts,  to  which  the  pursuers  were 
no  parties,  and  if  he  had  been  inducted,  there  must  have  been  an 
end  of  the  matter.    The  first  reduction  was  not  brought  till  after 
the  presentation  had  been  sustained  by  the  Presbytery,  and  their 
sentence  had  been  affirmed  by  the  Synod.     There  seems,  there- 
fore, to  be  much  ground  for  the  plea,  that  the  pursuers  had  no 
right  afterwards  to  insist  in  any  reduction,  the  act  1567,  c.  7, 
being  explicit  as  to  the  effect  of  the  judgment  of  the  Church 
Courts,  and  no  dnl  impediment  having  been  previously  attempt- 
ed.    But  the  Lord  Ordinary  does  not  rest  his  opinion  on  this, 
though  he  has  yet  heard  no  good  answer  to  it.     The  main  ques- 
tion is, — Had  the  Town  Council,  the  undoubted  patrons,  power, 
on  the  application  of  Dr  Simpson,  to  grant  the  presentation  to 
Mr  Hunter?  There  is  no  difficulty  in  form.    The  particular  ob- 
jections stated,  appear  to  be  groundless,  and  were  scarcely  insist- 
ed on  at  the  bar ;  and  the  presentation  is  in  the  usual  form  in 
such  cases.     The  question  is, — Have  the  patrons  power  to  make 
the  presentation  to  the  effect  of  warranting  the  Presbytery  to 
ordain  or  admit  Mr  Hunter  as  minister,  assistant  and  successor 
in  the  parish  ?  The  case  has  been  argued  to  the  Lord  Ordinary 
on  a  denial  of  the  legality  of  this  in  any  parish.     He  is  humbly 
of  opinion  that  the  plea  is  untenable  as  matter  of  law,  and  irre- 
levant and  groundless  in  any  other  view.     In  order  to  take  a 
right  view  of  this  question,  it  is  necesaary  to  attend  to  the  genius 
and  constitution  of  the  Church  of  Scotland.     It  cannot  justly  be 
tried  bv  any  reference  to  the  rules  or  the  proprieties  applicable 
to  establishments  of  a  different  nature,  or  by  analogies  drawn 
from  offices  of  a  different  character.     The  fundamental  princi- 
ple of  the  Scottish  Church  is,  tbat  every  man  admitted  into 
ecclesiastical  orders — every  roan  ordained  as  a  minister^ roust  be 
ordained  as  actually  the  minister  of  some  parish,  or  of  a  chapel- 
district  precisely  fixed.     There  is  no  such  thing  in  the  Church 
of  Scotland  as  minUterium  twrgMm,  either  practically  or  theore- 
tically— "^  ^^^^  ^^*"S  ^^  plurality  of  beneficcs-*no  such  thing 
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First  Division. — Lord  Ordinary,  Moncreiff. — Act,  P.  Robert- 
!(on.— ^&.  Brown. — A.  M.  Anderson,  and  Mowbray  and  How- 
den,  Agents Sir  W.  Scott,  Clerk— [J.  W.  D.] 

\Uh  February  1832. 

No.  213. — Charles  Ferrier,  Suspender,  v.  James  Walker 

AND  Others,  Bespondenit, 

Servitude — Ish  and  Entry — Property  which  belonged  to  a  common 
author,  tituate  within  bvrgh,  and  which  had  been  fitted  out  to 
different  parlies,  with  free  ish  and  entry  by  a  common  foMsage  / 
and  one  of  them  having  proposed  to  narrow  the  passage,  on  the 
allegation  that  it  was  his  own  property-^ Held,  that  the  passage, 
having  existed  for  time  immemorial  of  a  certain  breadth,  must  so 
remain,  for  the  use  of  all  having  occasion  to  pass  through  it, 

Patrick  Guthrie  was  proprietor  of  a  considerable 
extent  of  ground  on  the  east  side  of  the  Murraygate, 
or  High  Street  of  Montrose,  upon  which  several 
tenements  of  houses  were  erected.  These  subjects 
were  adjudged  from  Patrick,  by  David  Guthrie,  in 
the  year  1685,  from  whom  Jonn  Ferrier  acquired 
right  by  disposition,  upon  which  he  was  infeft  in  1700. 
In  the  same  year,  John  Ferrier  disponed  the  southern 
part  of  these  subiects  to  David  Lyall,  the  suspender's 
author.  The  subjects  so  conveyed  to  Lyall  were  de- 
scribed as  bounded  by 

*'  the  tenement  of  land,  lately  pertaining  to  the  deceased  Patrick 
Guthrie,  merchant  in  Montrose,  and  the  yard  and  tayle  thereto 
belonging,  at  the  north,  and  the  common  high  street  of  the 
said  burgh,  at  the  west  parts,  with  free  ish  and  entry  by  the  fore 
and  back  passages,  to  the  said  fore  tenement,  yard  and  tayle,  as 
the  same  are  marked  by  William  Coutts,  Dean  of  Guild,  ex- 
tending the  fore  tenement  in  breadth,  to  fifteen  ells  and  a  half, 
and  the  said  yard  to  fourteen  and  a  half  at  the  middle^  and  as 
much  at  the  foot  of  the  yard.*' 

The  other  or  northern  part  of  the  property  was 
thereafter,  about  the  year  1729,  disponed  by  Ferrier 
to  a  person  of  the  name  of  Mill,  and  after  passing 
through  a  variety  of  intermediate  proprietors,  was 
acquired  by  William  Burness.  Bumess  feued  various 
parts  to  different  individuals ;  but  the  whole  at  last 
came  into  the  possession  of  James  Walker,  by  whom 
they  were  conveyed  to  the  respondents. 

The  property  had  been  built  upon,  and  consisted  of 
Tarious  tenements  of  houses,  the  entrance  to  which 
it  became  necessary  to  describe,  when  Bumess  sold 
off  different  parts  of  the  subjects.  Accordingly,  in 
the  titles  to  one  of  these  portions,  in  1774,  being  the 
eastmost  tenement,  it  is  described  as  bounded  by 

"  the  common  passage  from  the  High  Street,  to  the  said  east 
back  sides  on  the  south,  and  the  lands  of  the  heirs  and  successors 
of  James  Grim,  glover,  on  the  north  parts,  with  free  ish  and 
entry  thereto  by  the  said  passage  from  the  said  street  to  the 
east  back  sides.'* 

The  other  titles,  so  far  as  recovered,  were  clearly  ap- 
plicable to  the  different  tenements  composing  the  nor- 
thern part  of  the  subjects ;  all  'described  it  as 

'*  bounded  by  the  passage  leading  from  the  said  Mumy  Street 
to  the  back  way  of  Montrose  on  the  south." 

In  Summer  1830,  the  respondents,  proprietors  of 
the  northern  part  of  the  subiects  which  originally  be- 
longed to  Ferrier,  proceeded  to  pull  down  some  old 
houses  built  thereon,  and  to  excavate  and  encroach 
upon  the  passage  mentioned  in  the  above  titles  as  the 
boundary  of  their  property.  The  suspenders  there- 
upon presented  a  bill  of  suspension  and  interdict,  set- 
ting forthi  that  the  solum  of  this  passage  did  not  belong 


to  the  respondents,  and  that  they  had  no  right  to 
encroach  thereon ;  and  at  any  rate,  to  whomsoever 
the  solum  did  belong,  the  respondents  had  no  right  in 
any  way  to  interfere  with  the  said  passage,  or  to 
diminish  the  convenience  of  the  access  thereby  fur- 
nished, by  either  excavating  or  building  on  the  same. 
The  bill  having  been  passed,  the  suspenders  contended 
— I.  That  it  was  plain,  from  the  titles,  that  the  passage 
was  intended  for,  and  created  a  free  access  to  the  pro- 
perty on  both  sides,  and  had  been  so  used  for  time  im- 
memorial.—  II.  That  if  the  question  was  now  to  be  de- 
cided in  favour  of  tlie  party  who  had  a  right  to  tho 
solum  of  the  passage,  it  must  be  determined  in  favour 
of  the  suspender — the  subjects  to  which  both  parties 
had  now  acquired  right,  having  flowed  from  a  common 
author,  and  the  suspender's  author  having  been  the 
first  in  favour  of  whom  the  southern  part  of  the  sub- 
jects had  been  conveyed — and  these  having  been  de- 
clared to  bo  bounded  on  the  north  by  the  other  sub- 
jects reserved  by  him,  the  respondents  could  never 
claim  any  right  to  the  solum  of  the  said  passage. — III. 
That  this  was  still  more  manifest,  from  the  respondents' 
property  having  been  described  as  bounded  on  the 
south  by  the  common  passage,  plainly  excluding  tiie 
idea  that  the  passage  was  their  property. — iV.  That 
at  any  rate,  a  servitude  had  been  acquired  to  the  use 
of  the  passage  as  an  access  to  all  and  sundry,  which 
the  respondents  were  not  entitled  to  diminish,  or  in 
any  way  impede.  The  respondents  maintained  exactly 
the  converse  of  these  pleas,  and  besides,  contended— 

I.  That  the  whole  right  was  a  mere  right  of  servitude 
of  ish  and  ientry  by  the  passage,  and  that  so  long  as 
free  ish  and  entry  was  aliowea  to  remain,  which  it  was 
said  they  did  not  interfere  with,  they  were  entitled  to 
build  or  perform  any  other  operation  upon  the  whole 
of  the  rest  of  the  ground  on  their  side  of  the  property, 
and  to  the  south  of  the  suspender's. 

The  Lord  Ordinary,  on  7th  December  1831,  pro- 
'  nonnced  the  following  interlocutor : —  jT^- 

*'  Having  considered  the  closed  record,  and  bea&counsel  for  the 
parties  thereon,  finds,  that  the  solum  of  the  close  o^ssage  on  which 
the  buildings  complained  of  were  erected,  belongs  wholly  to  the 
respondents,  but  that  the  suspender  has  a  servitude  of  free  ith 
and  entry  through  the  same,  both  to  the  front  and  back  street : 
Finds,  that  as  he  has  no  farther  right,  in  consequence,  than  that  of 
a  road  or  passage,  he  is  not  entitled  to  prevent  the  respondents 
from  bringing  their  buildings  forward,  where  the  close  is  wider 
than  necessary  for  the  fuU  use  of  the  servitude ;  and  remits  to 

to  inspect  the  premises,  and  to 
report  whether,  in  «  opinion,  and  considering  the  width 

of  the  close  in  other  places,  the  buildings  complained  of  have 
the  effect  to  deprive  the  sUspender  of  the  fair  use  of  his  right, 
and,  if  so,  to  specify  what  width  ought  to  be  left  open  to  secure 
him  in  the  enjoyment  of  it." 

The  suspender,  in  addition  to  his  former  pleas,  re- 
claimed, and  pleaded — I.  That  the  Lord  Ordinary  had 
decided  the  case  as  if  there  had  been  a  declarator  of 
property  brought  before  him,  while  the  sole  question 
was  one  of  pos^session.  That  the  possession  was 
averred,  and  offered  to  be  proved ;  ana  if  these  aver- 
ments were  relevant,  they  must  be  admitted  to  proof. 

II.  Possession  is  offered  to  be  proved  of  this  passage, 
and  of  every  part  of  it,  on  which  the  respondents  have 
encroached  for  much  more  than  seven  years,  which 
would  be  quite  enough,  supposing  it  to  be  a  mere 
right  of  servitude. 


18S2.] 


THE  SCOTTISH  JURIST. 


295 


For  the  respondents  it  was  answered — I.  I'hat  there 
could  be  no  possessory  judgment  in  favour  of  a  party 
who  had  no  title. — IL  That  there  was  no  title  in  the 
suspender  to  any  part  of  this  passage. — HI.  That  al- 
though the  right  might  amount  to  a  servitude,  it  was 
merely  a  servitude  of  free  isih  and  entry,  and  did  not 
extend  beyond  that. — IV.  That  the  right  of  free  ish 
and  entry  was  not  attempted  to  be  destroyed  by  the 
respondents.  They  allowed  the  access  to  remain,  but 
denied  that  they  were  bound  to  do  more. 

Lord  President. — The  Lord  Ordinary  has  certainly  decided 
here  what  he  had  no  right  to  determine  in  this  process.  It  is  a 
question  of  interdict,  and  nothing  else.  A  right  of  free  ish  and 
entry  had  been  averred  by  the  suspender,  but  there  was  no  de- 
clarator of  property.  The  only  thing,  therefore,  to  consider  is, 
whether  or  not  there  was  room  for  inverting  the  possession 
averred  to  exist. 

lAtrd  fia(i;ray.«»There  are  two  questions  here: — 15/,  Who 
has  a  right  to  the  stdum  of  this  dose?  and  1  think,  both  upon 
the  aiigument  and  upon  the  titles,  that  it  belongs  to  Walker. 
But  2tf,  The  question  then  is,  Hm  Ferrier  a  right  of  free  ish 
and  entry  ?  Now,  that  is  admitted.  It  ia  admitted  that  be  has 
a  right  of  free  passage  through  this  close ;  and  that  being  the 
case*  the  question  is,  after  this  passage  has  existed,  in  a  particu- 
lar way,  for  upwards  of  100  years.  Is  the  party  entitled  to  inter- 
fere with  that  use  in  any  one  way  ?  I  apprehend  that  be  is  not ; 
and  that  in  a  large  town  where  you  have  allowed  a  passage  of  this 
kind,  which  is  quite  common  to  exist  for  time  immemorial,  that 
you  have  actually,  by  such  permission^-Jio  matter  to  whom  the 
sotum  belongs — made  choice  of  your  mark,  and  if  all  and  sundry 
have  made  use  of  such  passage,  you  have  yourselves  to  blame, 
as  having  yourselves  pointed  out  the  extent  of  the  passage  for 
snch  a  length  of  time,  upon  which  the  public  are  entitled  to 
rely. 

Lord  GUUet.-^l  have  no  difficulty  at  all.  The  right  to  the 
tdum  of  the  paasage  here  is  a  m^re  nominal  ri^^t  Here  are 
two  adjoining  properties,  in  the  titles  described  as  bounded  by 
each  other,  ina  each  baa  right  also  of  free  ish  and  entry  by  this 
passag^  and  what  can  I  suppose  this  passage  to  be,  except  that 
which  (exists  at  present,  and  which  is  averred  and  offered  to  be 
proved  to  have  existed  for  a  century.  But  if,  for  a  hundred 
years,  a  paaaage  has  existed  in  a  town,  open  to  all  the  inhabitanta, 
opening  a  passage  to  the  main  street^  and  used  by  them  as  a 
common  aoce«a,  is  it  to  be  said,  that  filter  that  it  may  be  en- 
croached upon,  ad  libitum,  by  one  of  the  persons  who  either  say 
they  are,  or  may  have  been  originally  the  proprietors  ?  I  cannot 
entertain  such  a  doctrine.  The  respondents  here  say,  that  they 
have  a  firee  ish  and  entry,  by  which  they  mean  that  they  have  a 
space  of  a  foot  or  two  narrower  than  what  formerly  existed. 
But  if  narrower  at  all,  is  that  not^an  encroachment,  and  is  it  to 
be  left  to  the  Dean  of  Guild  of  Montrose  to  determine  the 
width,  who  may  say,  I  will  make  it  two  feet,  or  ten  feet,  accord- 
ing to  bia  own  views  ?  I  have  no  idea  of  that  at  all.  As  to 
the  case  of  a  great  open  area  in  a  close,  which  has  not  been 
built  upon,  and  is  proposed  to  be  built  upon  by  the  proprietor^, 
that  is  not  the  case  before  us.  The  question  here  is  as  to  the 
preservation  of  a  passage,  which  does  not  seem  to  be  above  six 
feet  broad  in  any  place.  On  looking  to  the  plan,  which  Is  the 
suspender's  averment,  there  has  been  an  encroaehment  which 
narrows  the  close  considerabhr.  They  say  there  is,  however, 
left  sttlBeient  space  to  afford  free  ish  and  entry ;  but  it  is  not 
such  fise  ish  and  entry  aa  the  suspender  is  entitled  to,  or  as  he 
has  pr«riously  possessied.  I  think  that  it  must  be  preserved  in 
all  ttnse  coming,  as  it  has  existed  for  the  but  hundred  yem. 

Lord  Fruident.'-^l  am  of  the  same  opinion^  In  regard  to  fte 
right  in  the  MoiuMf  I  take  it  to  be  an  idle  thing  to  inquire  to 
whom  the  tolum  of  a  close  in  a  laige  town,  which  all  and  sundry 
persons  have  used  and  passed  through  for  a  century,  belongs, 
but  here  we  need  not  determine  any  thing  about  that 

Lord  Cndgie, — I  regret  that  this  ease  has  been  bronght  here ; 
and  that  it  had  not  been  tried  before  the  Dean  ot  Guild,  if  he 
was  not  interested,  or  if  he  was,  bsfors  Uis  Sberifl^  where  the 


expense  would  have  been  trifling.  But  since  it  has  been  brought 
here,  I  would  not  be  inclined  to  give  the  suspender  expenses. 

The  Conrt  pronoonced  the  following  interlocutor:— 

'*  Recal  the  interlocutor,  so  far  as  reclaimed  against ;  adhere  to 
the  interlocutor  of  the  Lord  Ordinary,  finding  that  the  suspen- 
der has  a  servitude  of  free  ish  and  entry  through  the  close  in 
dispute,  both  to  the  front  and  back  street ;  suspend  the  letten 
nmpliciler,  declare  the  interdict  perpetual,  and  decern  ;  find  ex* 
penses  due  by  the  chai^gers,"  &c. 

First  Division. — Lord   Ordinary,   Newton. — Jet.    Dean  of 

Faculty  (  Hope).— ^/i.  Skene,  G.  G.  Bell W.  Douglas,  and 

Dennistouii  &  Christian,  W.S.,  Agents. — Mr  Bell,  Clerk.— 

14M  February  1832. 

No.  214 Jamrs  Jefvrky  &  Samhel  Camfron,  TruiteeM  of 

John  Sohley,  Purtuert^  v.  Archibald  Grahame  &  Wil* 
UAM  GxLMOUR,  Defenderu 

Principal  and  Agent— Liability-^  Cautioner— >if  number  of  m« 
diaiduah  havingjbrmed  tkem$elvet  into  a  Joint  stock  company,  and 
tifterwarf'a  obtained  an  Act  of  Parliament  for  the  purpose  ofform^ 
ing  a  fie  to  street'—having,  by  means  of  their  agent,  purchased  eer-- 
tain  subjects  which  were  pulled  down  ;  and  the  contract  of  sale  hav* 
ing  been  entered  into  with  the  agent  privato  nomine— £ffM,  th«^ 
although  payments  of  the  price,  and  interest,  had  been  received 
from  the  agent  of  the  company  qua  such,  and  dispontions  granted 
to  the  company,  yet  that  the  original  agent,  in  whose  name  alone 
the  contract  stoodf  was  liable  to  the  seller  for  the  sum  remaining 
unpaid. 

In  1820,  an  Act  of  Parliament  was  ohtained  by  the 
Magistrates  of  Glasgow,  for  enabling  them  to  form  a 
new  street,  to  be  called  London  Street.  In  182S,  a  joint 
stock  company  was  formed,  with  a  view  to  carry  this 
object  into  effect ;  and  the  defender,  Grahame,  was 
(13th  May  1823,)  appointed  clerk  and  agent,  and 
proceeded  to  take  steps-  for  purchasing  np  the  pro- 
perties which  were  in  the  line  of  the  proposed  street. 
On  2d  October  of  the  same  year,  a  printed  circular 
was  sent  to  the  different  proprietors,  and  in  particu- 
lar, to  the  late  Mr  Sorley,  in  which  it  was  intimated, 
that  the  above  company,  and  managers  thereof,  had 
obtained  a  delegation  of  the  powers  conferred  by  the 
Act  t)f  Parliament  before-mentioned,  and  were  de- 
sirous to  treat  with  him  in  regard  to  the  purchase  of 
his  property.  The  letter  concluded  by  requiring  Sor- 
ley to  state  the  terms  upon  which  he  was  willing  to 
make  a  sale— and  was  subscribed  by  the  defender^ 
Archibald  Grahame,  secretary. 

To  this  letter  Mr  Sorley  returned  a  written  aoiwer, 
addressed  to 

'*  Mr  Archibald  Grahame,  secretary  to  the  New  Street  Joint 
Stock  Company,**  and  commenced  thus:  **  Sir — In  answer  to 
the  printed  notice  served  on  me,  I  offer  to  sell  the  property 
after-mentioned,  &c.,  belonging  to  me,  at  the  price  aner-meo- 
tioned." 

I'he  letter  then  contained  a  statement  of  the  rental 
of  the  different  sabjects.  consisting  of  eight  lots,  and 
the  price  of  £6815,  as  what  he  iras  willing  to  accept 
of,  payable  at  Martinmas  1824.  Thereafter,  on  Fe- 
bruary 1824s  a  regular  contract  of  sale  was  entered 
hito  Iwtween  Sorley  and  Grahame,  of  the  above  sub- 
jects. The  draft  of  this  deed,  as  originally  framed* 
bore  to  be  between  Sorley  and  Grahame,  for  himself, 
and  as  having  power  from,  and  taking  burden  on  him 
for,  the  joint  stock  company ;  but  it  was  afterwards 
revised  by  Grahame,  and,  as  finally  extended,  it  stood 
in  Mr  Orahame*s  name  alone,  as  an  individual     1( 
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was  alleged,  liowever,  but  not  admitted,  that  Sorley 
yras  in  the  foil  knowledge  that  the  contract  was  not 
for  Mr  Grahame*8  indiridaal  benefit,  bat  for  the  Com- 
pany. The  deed,  haTing  been  thus  completed,  was 
sabscribed  by  both  parties;  and  as  a  security  to 
Sorley,  the  defender,  Gilmour,  on  4th  February, 
granted  the  following  obligation : — 

<*  I  hereby  oblige  myself  to  see  the  contract  of  sale  of  your 
subjects  in  Tradestoun,  entered  into  of  this  date,  betwixt  yon 
and  Mr  Archibald  Grahame,  fulfilled  in  terms  thereof;  and  fail- 
ing Mr  6rabame*s  paying  the  price  as  therein  stipulated,  I 
oblige  myself  to  pay  you  the  sum,  being  JC6900— also  the  annuity 
ot  £50  at  the  terms  therein  stipulated." 

The  price  was  made  payable  in  instalments — the 
first  of  which  being  £l400 — at  Martinmas  1824,  and 
the  balance  of  £5500  at  Whitsunday  1828,  with  in- 
terest from  Whitsunday  1824,  on  both  sums  till  paid. 
But  with  a  provision,  that 

'*  in  case  the  said  Archibald  Grabanie  shall  find  it  necessary  to 
pay  up  the  price  of  any  particular  subjects,  part  of  those  above 
described,  sooner  than  the  terms  of  payment  therein  mentioned, 
the  said  John  Sorley  shnW  grant  a  disposition  to  said  particular 
subject,  on  payment  of  the  price,  at  the  rate  of  fifteen  years' pur- 
chase  for  the  houses  and  warehouses,  and  of  seventeen  years' 
purchase  for  the  shops/* 

Tbis  contract  contained,  inter  alia,  a  clause,  declar- 

**  That  the  said  Archibald  Gmbame  shall  be  held  to  have  satis- 
fied himself  with  the  sufficiency  of  the  title-deeds  and  vrritings 
of  the  subjects  hereby  sold,  and  shall  not  be  entitled  to  withhold 
the  price,  or  any  part  thereof,  on  account  of  any  defect  or  de- 
ficiency in  the  progress." 

The  contract  was  communicated  by  Grahame  to  the 
Committee  of  Management  of  the  Joint  Stock  Com- 
pany, and  by  them  adopted  and  approved  of.  Various 
payments  were  made  by  the  company  to  Sorley,  both 
of  principal  and  interest — and  the  whole  charge  and 
superintendence  of  the  property  sold  was  taken  by 
them — Grahame  not  havmg  interfered  in  any  way. 
In  June  1824,  an  Act  of  Parliament  was  obtained, 
incorporating  the  subscribers  to  the  above  company, 
and  containing  a  clause  limiting  their  liability  to  the 
extent  of  their  respective  subscriptions.  After  this 
act  had  been  obtained,  Sorley  executed  dispositions 
of  the  above  property  in  favour  of  the  Commissioners 
appointed  under  it — some  of  which  Grahame  sub- 
scribed as  consenter,  but  others  were  executed  with- 
out his  being  consulted.  Soon  thereafter,  the  Com- 
missioners proceeded  to  pull  down  the  subjects  and 
sell  the  materials— which  sale  took  place  in  his  name, 
as  secretary  to  the  Company,  but  without  his  know- 
ledge or  consent:  and  the  Commissioners  paid  the 
price,  except  £935,  to  Sorley,  previous  to  his  death 
in  October  1826,  and  the  interest  of  this  sum  was 
paid  to  the  pursuers,  whom  he  had  appointed  his 
trustees  under  his  settlement,  down  to  Whitsunday 
1828.  The  receipts  for  these  were  granted  to  the 
Commissioners,  and  not  to  the  defenders.  In  regard 
to  this  sum,  although  dispositions  had  been  granted 
of  the  whole  subjects,  the  Commissioners  had  entered 
into  an  arrangement  with  Sorley,  by  which  a  balance 
of  the  price,  amounting  to  £935,  was  allowed  to  re- 
main in  their  hands  at  interest,  until  he  should  re- 
move an  inhibition  over  part  of  the  subjects,  which 
was  not  mentioned  in  the  contract.    The  pursuers 


brought  the  present  action  for  payment  of  thai  balance, 
and  in  support  of  their  claim,  maintained — I*  That 
Grahame  havinff  contracted  with  Sorley  individually, 
was  boond  to  implement  his  agreement. — II.  That 
they  had  nothing  to  do  with  the  Commissioners ;  and 
even  although  the  contract  had  been  entered  into  for 
their  behoof,  Grahame  was.  bound  to  the  seller,  in 
terms  of  the  contract;  and  that  nothing  had  been 
done  by  the  pursuers  to  liberate  him  from  such  obli'* 
gation. — III.  That  in  consequence  of  the  special  clause 
in  the  contract,  and  also  in  respect  the  subjects  had 
been  taken  down,  the  defenders  were  precluded  from 
objecting  to  the  state  of  the  titles. — I V.  That  the  de- 
fender, Gilmour,  was  liable  under  his  obligation. 

For  the  defender,  Grahame,  it  was  pleaded — 1« 
That  having  (icted  exclusively  as  agent  for  the  Com- 
missioners in  entering  into  the  contract,  he  had  not 
incurred  any  personal  responsibility. — II.  That  the 
whole  proceedings  established  that  Sorley  contracted 
with  the  defender,  not  as  an  individual,  but  aa  r€»pre- 
senting  the  Commissioners  or  manager  of  the  Com- 
pany.— III.  That  although  it  were  otherwise,  the 
defender  was  liberated  from  all  obligations,  by  Sorley 
having  adopted  the  Commissioners  as  the  true  ^pur- 
chasers, by  making  over  the  purchases  to,  and  recover- 
ing the  price  and  interest  directly  from  them. — IV. 
That  the  agreement  in  regard  to  payment  of  the  price, 
and  allowing  the  balance  sued  for  to  remain  on  the 
personal  faith  of  the  Commissioners,  contrary  to  the 
terms  of  the  contract,  not  having  been  sanctioned  by, 
or  made  known  to  the  defender,  he  was  )iberated<i — 
V.  It  was  maintained,  that,  in  regard  to  a  pieee  of 
ground  below  the  piaaaas,  no  titles  had  been  produced, 
or  were  offered,  although  it  was  the  price  of  that 
very  subject  now  sued  for. — VI.  That  the  pu^ners, 
by  allowing  the  buildings  to  be  taken  down,  were  not 
in  a  situation  to  give  a  valid  title  to  those  subjects.-— 
VII.  The  contract  not  being  stamped,  could  afford  no 
ground  of  action. 

For  the  defender,  Gilmour,  it  was  pleaded — L 
That  he  was  only  cautioner  for  Grahame,  and  not 
liable  till  Grahame  had  been  discussed. — II.  That 
although  the  cautionery  obligation  were  still  existing, 
it  could  not  be  enforced  against  him,  unless  the  pnr- 
sners  should  convey  to  him  all  the  securities  tlicy 
held  for  the  balance  of  the  price  when  the  obligation 
was  undertaken,  which  they  neither  offered  nor  could 
do. — III.  That,  by  the  proceedings,  they  had  liber- 
ated Grahame,  and  therefore  much  more  had  relieved 
the  defender. 

The  Lord  Ordinary,  on  1st  December,  pronounced 
this  interlocutor  and  note : — 

*'  Having  heard  counsel  for  the  parties,  and  considered  the 
closed  record,  productions,  and  whole  process,  repels  the  pre- 
liminary defence,  that  the  contract  of  sale  between  the  deceased 
John  Sorley  and  the  defender,  Archibald  Grahame,  was  not 
written  on  paper  duly  stamped,  in  respect  it  is  now  properly 
stamped ;  Finds  that  an  effectual  right  to  the  shop,  number  3, 
in  the  said  contract  of  sale,  is  vested  in  the  pursuers,  althougli 
the  feudal  progress  produced  is  defective ;  and  therefore,  and  in 
respect  of  the  clause  in  the  contract  by  which  the  purchaser  de- 
clares himself  satisfied  with  the  tides  produced,  and  becomes 
bound  not  to  withhold  the  price  on  acoouot  of  defecu  in  the 
progress.  Repels  the  defence  founded  on  alleged  fumUmental 
nullities  or  imperfections  in  the  titles :  Finds  that  the  contnet 
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of  sale  was  entered  into  by  the  defender,  Graharoe,  as  principal 
party,  and  in  his  own  name,  and  not  faciorio  nomine,  or  as  agent 
for  the  London  Street  Company,  therefore,  Finds  that  he  was 
personally  bound  for  payment  of  the  price  of  the  subjects  sold : 
Finds  that  there  are  no  circumstances  in  the  conduct  of  Sorley, 
or  of  the  pursuers,  his  trustees,  subsequent  to  the  sale,  prored 
or  alleged,  which  infer  that  he  or  they  agreed  to  release,  or  did 
release,  the  said  defender,  from  the  obligation  so  undertaken, 
and  in  particular,  that  the  circumstance  of  their  allowing  the 
buildings  on  the  subject  to  be  taken  down  and  destroyed  by 
the  London  Street  Company,  or  their  Commissionera,  had  not 
this  effect :  And  with  respect  to  the  defender,  William  Gilmour, 
finds  that  he  became  efiectu^ly  bound  as  cautioner  for  Archi. 
bald  Grahame, — that  this  process  is  sufficient  discussion  of  the 
principal  debtor, — that  the  cautioner^  obligation  has  not  been 
cut  off  or  weakened  by  any  of  the  circumstances  stated  in  de- 
fence,— that  he  is  barred  pertonali  exception* -from  pleading  that 
hii  security  has  been  affected,  or  his  relief  endangered  by  the 
conduct  of  Sorley  or  the  pursuers;  supposing,  what  is  not 
proved,  that  their  conduct  has  had  these  effects ;  and  on  the 
whole  matter,  repels  the  defences,  and  decerns  against  both  the 
defenders,  in  terms  of  the  libel,  finds  them  liable  in  expenses, 
and  remits  the  account  thereof,  when  lodged,  to  the  auditor  to 
tax  the  same,  and  to  report. — Note, — There  is  an  obvious  defect 
in  the  progress  to  the  shop,  No.  3,  in  the  contract  of  sale.  Miss 
Montgomery,  who  disponed  that  shop,  in  1797,  to  Sorley  and 
Stirling,  was  not  in  right  of  it.     She  was  not  even  heir  apparent, 
but  only  a  substitute  in  the  destination.     But  her  mother,  who 
evidently  was  the  real  fiar  at  the  date  of  the  disposition,  is  a 
consenter,  not  only  in  the  capacity  of  liferentrix,  but  for  all 
right,  title,  and  interest,  which  she  bad  in  the  su^cet,  and  as 
that  consent  is  a  virtual  conveyance,  or  imports  an  obligation  to 
convey,  it  affords  the  means  of  completing  a  title,  by  action  of 
constitution,  and  adjudication  in  implement,  in  the  ordinary  way. 
There  is  a  satisfactorv  explanation  given  in  the  minute,  as  to  that 
part  of  the  piassa  which  is  included  in  the  shop,  Sorley  having 
acquired  the  privilege  from  the  Magistrates  of  Glasgow,  in 
virtue  of  an  Act  of  Parliament     It  is  manifest,  that  the  pur- 
chase made  by  the  defender,  Grahame,  was  intended  ultimately 
for  behoof  of  the  London  Street  Company,  to  enable  them  to 
form  the  new  street,  a  circumstance  perfectly  known  to  both 
parties.      But  that  does    not  decide   the  question,  whether 
Grahame  was  or  was  not  personally  bound.  The  retgesia  proves 
that  he  undertook  the  obligation  upon  himself.     It  was  intended 
at  first,  that  the  disposition  should  be  to  him  for  behoof  of  the 
Company,  and  as  tiuiiing  burden  for  the  Company,  but  that  ar- 
rangement was  departed  from,  as  he  had  no  authority  to  do  so, 
and  therefore  he  purchased,  in  his  own  name,  and  brought  for- 
ivard  Gilmour  as  cautioner  for  implement.     If  it  had  been 
meant  that  the  C/ompany  should  be  bound,  the  cautionery  obli- 
g4tion  of  Gilmour,  one  of  the  partners,  would  have  been  ab- 
nird.    But  Grahame  and  Gilmour  being  both  bound  as  indivi- 
duals  at  first,  nothing  aftefNvards  occurred  which  can  fairly  lie 
litH  to  have  released  them  from  that  obligation.     It  is  true  the 
pursuers  addressed  letters  to    Grahame,   as   secretary  of  the 
Com.^ny  ;<-that  the  Company,  or  its  Commissioners,  paid  in- 
staimenta  of  the  price,  for  which  receipts  were  granted ; — and 
that  the  dispositions  to  several  parts  of  the  subjects,  were  taken 
in  their  favour,  but  in  all  this,  the  Company  appeared  only  in 
the  capacity  of  Grahame*s  assignees,  in  whose  favour,  as  well  as 
of  himself,  the  contract  of  sale  was  conceived.     It  is  also  true, 
that  the  buildings,  and  this  shop  in  particular,  were  pulled  down 
by  the  Commissioners  without  any  formal  intimation  by  the 
pursuers,  to  either  of  the  defenders,  that  being  the  avowed  and 
ouly  purpose  of  the  sale,  and  that  further  indulgence  was  given 
to  the  Commissioners,  l^  postponing  payment  of  at  least  one 
instalment  of  the  price.     But  all  this  was  done  with  the  perfect 
knowledge  and  tacit  acquiescence,  if  not  express  concurrence  of 
the  defenders,  one  of  whom  was  secretary  to  the  Company,  and 
the  other,  as  admitted  on  the  record,  a  principal  supporter  of  the 
undertaking,  and  appointed  by  the  statute  one  of  the  Commis- 
sioners for  carrying  it  into  effect     The  defenders,  fherefore, 
are  not  entitled  to  plead  want  of  notice,*br  that  their  real  security 
i^  leesened  by  operations  on  the  subject,  or  that  their  respective 
<'laims  of  relief,  namely,  that  of  the  principal  against  the  Com. 


paify,  or  of  the  cautioner  against  his  principal,  have  been  injured 
or  lost  by  these  operations.** 

The  defenders  having  redaimed,  the  Court  unani- 

monsljT  adhered. 

Fint  Division. — Lord  Ordinary,  Corehouse. — JeL  Dean  of 
Faculty  ( Hope),  P.  Robertson. — JlL  Skene,  Jameson,  Mon- 
teith.---Jame8  Stuart,  and  Thomas  Grahame,  W.S.,  Agents. — 
Sir  W.  Scott,  Clerk [J.  W.  i?.] 

Uih  February  1833. 

Na  215. — James  Florance,  Pursuer,  v.  Christian  Sinobb 
or  Florance,  &  Samuel  Stephen,  Defenders. 

Lease — Term — Settlement — Division — A  tenant y  in  a  lease  far 
his  own  lifetime^  and  that  of  any  one  of  his  sons.  Moving  givea 
the  ^rm  in  his  lifetime,  with  the  landlord's  concurrence,  to  his 
second  son,  (whom,  by  a  deed  tf  the  same  date,  not  intimated  to 
the  landlord,  he  appointed  his  successor  in  the  lease,)  and  to  the 
wye  and  children  of  his  eldest  son  ;  and  the  family  of  the  eldest 
son  having  entered  to  possession  of  their  haff^-Cireumstanees  in 
which  held,  that  the  right  of  the  eldest  son's  family  to  their  half 
of  the  farm  did  not  cease  on  tlieir  grandfather's  death,  although 
in  a  subsequent  deed,  not  homologated  by  the  landlord,  he  had 
expressed  thtU  as  his  intention. 

On  the  16th  of  February  1788,  Alexander  Doff 

g^nted  a  minute  of  tack  to  the  pursuer's  father,  in 

the  following  terms  :— 

"  Agreeable  to  our  communing,  I  hereby  bind  and  oblige  my* 
self  and  successora,  to  grant  you  a  Uck  upon  Overfisherford,  ae 
presently  possest  by  James  Tocher,  with  the  houses  and  privi- 
ledges  thereto  belonging,  and  that  for  all  the  years  and  days  of 
your  life,  and  to  the  firet  terra  of  Whitsunday  after  your  de- 
cease, which  tack  is  to  begin  and  commence  at  the  .term  of 
Whitsunday  next  mvij.  and  eighty  eight,  always  reserving  any 
moss,  or  stool  of  moss,  that  may  be  upon  the  above  lands,  and 
freedom  of  pasturage,  as  formerty,  for  the  accommodation  of  my 
other  tenants,  with  road-leave  for  taking  away  said  moss  and 
truffs,  at  any  season,**  &c.  '*  And  I  further  oblige  myself  and 
foresaids,  to  add  to  the  above  lease  the  lifetime  of  any  lawful 
son  of  year's,  named  by  a  write  under  your  hand,  he  paying  yeariy 
the  above  rents,  customs  and  services,  and  other  prestations,  with 
twenty  povnds  Steriing  of  grassum,  at  the  term  of  his  entry,  bnt 
secluding  all  other  heire  and  assigneys  whatever ;  and  you  are 
not  to  subsett  the  above  lands,  or  any  part  thereof,  exceeding 
thirty  shillings  Sterling  yearly,  to  one  cottar,"  &e. , 

Florance  entered  to  possession,  having,  as  alleged 
by  the  pursuer,  paid  a  grassum  of  £10.  About  1808, 
he  gave  up  the  management  of  the  farm  to  his  two 
sons,  James  the  pursuer,  and  William  the  husband  of 
the  defender.  William,  the  eldest  son,  left  his  home 
and  family  in  1815,  and  afterwards  died.  Old  Flo- 
rance thereafter  executed,  before  witnesses,  the  fol- 
lowing writing:—* 

«  At  Fisherford,  the  17th  day  of  May  1816  years,  I,  Jamee 
Florance,  in  Fisherford,  hereby  nominate  and  appoint  my  son, 
James  Florance^  also  in  Fisherford,  to  succeed  roe  in  terms 
of  my  minute  of  tack,  granted  by  the  late  Alexander  Duff  of 
Hatton.'* 

And  on  the  same  day  he  executed,  before  witnesses, 
in  favour  of  his  eldest  son's  wife  and  family,  the  fol- 
lowing writing,  which  was  delivered  some  months 

after : — 

**  Mr  Duff  of  Hatton  having  allowed  me,  some  yean  ago,  to 
divide  mv  farm  between  my  sons,  William  and  Jamea»  and  my 
son  William  having  left  his  family  in  autunm  last,  I  heraby 
agree  to  give  my  son  William's  part  of  said  farm  to  his  wife. 
Christian  Singer,  and  family,  for  their  support  during  the  cur- 
rency of  my  lease,  she  agreeing  to  pay  the  just  and  equal  half  of 
all  the  rents,  grassum,  farm,  meal,  customs  and  services  exigible 
from  me,  in  terms  of  said  lease,  and  to  cultivate  the  land  in  the 
manner  specified  in  the  tack,  and  more  expressly  pointed  oat  in 
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the  Hatton  Lodge  regulations ;  and  I  request  Hatton  to  sanction 
this  agreement." 

To  this  the  proprietor  gave  fais  written  consent,  as 
follows : 

**  I  hereby  corroborate  said  letter,  by  allowing  you  to  subset 
your  half  during  the  currency  of  your  father'in-law's  lease,  pro- 
vided you  get  a  tenant  for  my  satisfaction,  who  shall  be  able  for 
the  place,  and  willing  to  abide  by  the  regulations  laid  down  for 
the  Hatton  Lodge  property.** 

And  she  entered  to  possession.  On  the  I8th  of 
November  1824,  old  Fiorance  executed  the  following 
assignation  in  favour  of  his  son  James  : — 

**  Know  all  men  by  these  presents,  that  I,  James  Fiorance, 
in  Overfisherford,  considering  that,  br  minute  of  tack,  dated  th^ 
16th  day  of  February  1788^  granted  to  me  by  the  deceased 
Alexander  Duff,  Esquire  of  Hatton,  he  let  to  me  the  &rm  of 
Orerfisberford,  on  a  lease  during  my  lifetime,  and  by  said  mi- 
nute of  tack,  he  further  obliged  himself  and  his  foresaids,  to  add 
to  the  same  a  lease  for  the  lifetime  of  any  lawful  son  of  mine, 
named  by  a  writing  under  my  hand,  the  latter  pa3ring  yearly  the 
rents,  customs,  services  and  other  prestations  therein  specified, 
with  £20  Sterling  of  grassum  at  the  term  of  his  entry,  but  se- 
cluding all  other  heirs  and  assignees  whatever ;  and  considering 
that,  by  a  minute  or  writing  under  my  hand,  dated  the  17th  day 
of  May  1816,  I  nominated  and  appointed  my  son,  James  Fio- 
rance, in  Fisberford,  to  succeed  me  in  terms  of  my  said  minute 
of  tack,  as  the  same  duly  subscribed  by  me  bean ;  aud  consider- 
ing that,  after  granting  and  subscribing  said  writing  to  and  in 
fiivour  of  my  son,  James  Fiorance,  and  delivering  same  to  him, 
I,  with  consent  of  Duff  of  Hatton,  divided  my  said 

farm  of  Fisberford  between  the  said  James  Fiorance  and  Chris- 
tian Singer,  spouse  of  my  deceased  son  William,  and  family, 
during  tbe  currency  of  my  lease,  during  my  lifetime,  she  agreeing 
to  pay  the  half  of  all  rents,  grassum  (already  paid  by  me)  at  my 
entry,  farm,  meal,  customs,  and  services  exigible  from  me,  in 
terms  of  my  said  lease,  during  my  lifetime.  Now,  in  case  of 
there  being  any  doubt  as  to  my  meaning  in  ez«rcuting  the  fore- 
said writings,  I  hereby  declare,  that  it  was  my  intention  that  the 
occupation  of  the  said  farm  in  halves,  by  the  said  James  Fio- 
rance and  Christian  Singer,  .should  only  continue  during  my 
lifetime,  and  that  then  it  should  wholly  devolve  on  the  said 
James  Fiorance,  my  son,  in  terms  of  the  said  minute  in  his 
favour,  of  date  the  17th  day  of  May  1816  :  Therefore,  in  order 
to  make  my  intention  more  explicit,  and  the  said  writing  under 
rov  hand  more  complete  and  legal,  I  hereby  ratify  and  approve 
oi  said  writing  in  favour  of  my  son,  James  Fiorance,  and  with- 
out prejudice  thereto;  but  in  corroboration  thereof,  I  hereby' 
assign,  convev,  and  make  over  to  the  said  James  Fiorance,  my 
son,  during  all  the  days  of  his  lifetime,  from  and  after  my  death, 
being  the  end  of  my  lease,  the  whole  farm  of  Overfisherford,  to 
he  occupied  and  possessed  by  him,  in  terms  of  said  minute  of 
tack,  granted  by  the  said  Alexander  Duff  to  me,  but  secluding 
all  other  heire  and  assignees,  the  said  James  Fiorance  paying  the 
whole  rents,  customs  and  services,  and  other  prestations  therein 
specified  during  his  lifetime,  with  right  to  have  one  cottar,  as 
also  therein  specified,  with  £20  Sterling  of  grassum  at  the  term 
of  his  entry ;  and  I  have  herewith  delivered  up  to  the  said  James 
Fiorance,  my  said  minute  of  tack,  to  be  used  by  him  as  his  own 
proper  title,**  &c. 

Old  Fiorance  died  10th  January  1830.  The  pur- 
suer, I5th  May  1830,  intimated  to  the  landlord  his 
father's  nomination,  and  his  own  right  to  possession 
of  the  whole  farm — tendering  his  grassum  of  £20. 
Mrs  Fiorance  ])aid  £10  as  her  half  of  the  grassum, 
on  the  assumption  that  she  was  to  retain  half  of  the 
farm.  James  brought  a  declarator  of  the  expiry  of 
her  right,  and  of  that  of  Stephen,  her  sub-tenant, — 
and  concluded  for  their  removal,  pleading — I.  The 
pursuer  having  been  nominated  by  his  father  as  his 
sole  successor  in  the  lease,  in  rirtue  of  an  admitted 


power  on  the  part  of  his  father  so  to  do,  is  entitled 
to  the  sole  possession  of  the  farm  to  which  tbe  lease 
refers. — II.  Even  if  the  deed  of  nomination  in  favour 
of  the  pursuer,  and  the  letter  by  which  the  defender 
was  to  be  allowed  the  temporary  possession  of  the 
farm,  were  held  to  be  paries  ejusdem  negotii^  the  only 
right  which  the  defender  acquired  was  that  of  pos- 
sessing the  one-half  of  the  farm  during  the  lifetime 
of  her  father-in-law,  not  during  the  lifetime  of  his 
nominee. — III.  The  real  import  of  the  transaction 
was  farther  explained  by  the  regular  deed  granted  by 
the  pursuer's  father  in  1824,  to  which  it  is  competent 
to  refer,  as  confirming  the  meaning  of  the  deed  of 
nomination  itself.    The  defender  stated  the  following 
preliminary  defence : — The  pursuer  has  no  title  to 
insist  in  the  present  action,  seeing  the  defenders  pos- 
sess under  a  title  confessedly  not  flowing  from  nim 
bnt  from  his  father,  the  original  tenant,  corroborated 
by  the  landlord — while  the  pretended  title  of  the  pur- 
suer, dated  in    1816,  althourh   it  flowed  from  the 
tenant)  was  never  homologated  by  the  landlord,  except 
merely  as  regulating  the  duration  of  the  lease  ;  which 
title  neither  was,  nor  could  be  improved,  nor  could 
the  right  of  the  defender,  Mrs  Fiorance  and  her  fa* 
mily,  be  impaired  by  the  deed  executed  in   1824, 
which  was  manifestly  ultra  vires  of  the  granter,  who 
was  entirely  divested  in  1816.     And  on  the  merits, 
pleaded — I.  The  landlord  having  become  bound,  by 
the  original  lease,  to  add  to  its  endurance  the  lifetime 
of  any  lawful  son  of  the  tenant's,  named  by  a  writing 
under  his  hand,  it  was  necessary  for  him  to  execute 
such  a  writing  in  favour  of  one  of  his  sons,  even  al- 
though he  had  resolved  to  divide  the  form  between 
that  son  and  the  wife  and  family  of  another  son.— 
II.  The  two  writings  executed  by  James  Fiorance, 
senior,  on    17th  May  1816,   having  been  executed 
simul  et  semef,  must  be  regarded  as  partes  ejusdtm 
negotii,  and  cannot  be  interpreted  as  inconsistent  with 
each  other. — HI.  The  only  grassum  mentioned  in  the 
tack,  as  exigible  from  the  tenant,  is  payable  after  the 
death  of  James  Fiorance,  senior,  and  the  defender, 
Christian  Singer,  being  taken  bound  expressly  to  pay 
the  half  of  such  grassum,  her  right  of  possession  must 
be  interpreted  as  including  the  prolonged  endnrance,    , 
for  which  alone  that  grassum  is  payable. — IV.  Br 
making  over  to  this  defender  and. her  family  the  half 
of  the  farm,  during  the  currency  of  his  lease,  which, 
simul  et  semel,  he  extended  for  the  lifetime  of  the  pur- 
suer, James  Fiorance,  senior,  must  be  understood  as 
giving  them  the  full  benefit  of  the  prolonged  endur- 
ance.— V.  Having  once  granted  to  the  defender  and 
her  family  such  a  right,  on  which  they  had  possessed 
for  a  number  of  years,  James  Fiorance,  senior,  had 
no  power  or  title  to  execute  the  deed  in  1824,  which 
professed  to  remove  doubts  as  to  the  meaning  of  the 
writings  dated  in  1816,  but  was  palpably  intended  for 
the  fraudulent  or  unfair  purpose  of  cutting  this  de- 
fender and  her  family  out  of  their  just  rights. 

<*  The  Lord  Ordinary  raOtb  November  1831,)  having  heard 
parties*  procurators,  and  thereafter  considered  the  doaed  record, 
and  whole  process,  assoilzies  the  defenders  from  the  eoochi- 
sions  of  the  libel,  and  decerns :  Finds  the  pursuer  li^e  to  them 
in  expenses,  of  which  appoints  an  account  to  be  given  in,  and  when 
lodged,  remits  to  the  auditor  to  tax  the  same,  and  report.— 
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Note,^The  Lord  Ordinary  thinks,  that  it  is  not  poasible  to 
view  the  lease,  which  was  divided,  and  of  which  a  half  was 
giTen  to  the  defender,  Christian  Singer  and  family,  as  any  thing 
less  than  the  whole  lease  of  the  father,  James  Florence,  with 
its  extended  term  of  endurance.  The  nomination  of  the  pur- 
suer was  necessary,  in  order  that  this  lease  might  have  such  a 
tenn  as  was  originally  stipulated,  u  e.  the  lifetime  of  one  son  of 
the  original  tenant ;  the  landlord  not  having  agreed  to  allow  it 
to  have  two  separete  terms,  one  for  each  half;  and  also  to  se- 
cure what  the  tenant  probably  thought  the  longest  continuance 
of  the  lease,  by  making  it  to  depend  wholly  on  the  youngest  and 
best  life.  The  subsequent  declaratory  writing  produces  on  the 
mind  of  the  Lord  Ordinary  an  impression  directly  the  reverse 
oF  what  it  appears  to  have  been  intended  to  do.  Perhaps  the 
retson  of  the  thing  is  not  wholly  to  be  left  out  of  consideration, — 
why  should  the  father  wish  to  provide  for  thefamily  of  his  eldest 
son  during  his  life,  and  until  the  first  term  after  his  death,  and 
then  to  leave  them  destitute  ?  The  landlord's  understanding  of 
the  matter  is  evident.** 

The  parauers  reclaimed.     At  advising, 

Tke  Lord  JuUiee-CUrk  regarded  the  question  as  one  inter 
fimiUat,  The  Lord  Ordinary  had  put  the  true  construction 
upon  the  transaction.  The  landlord  had  sanctioned  it. 

The  Court  adhered,  with  additional  expenses. 

Second  Diviaion. — Lord  Ordinary,  Mackenzie.— ^ei.  Skene, 
G.  Moir. — jIU.  Lumsden,  Handyside — Gordon  and  Barron, 
\V.  S.,  and  Andrew  l>unn,  W.S.,  Agents. — Mr  Ferguson, 
Oerk—tr.  CO 

l^h  February  1 832. 

No.  216 The  Magibtratkb  of  Kirkwat.l,  Petitioners,  p. 

Lord  Advocate,  Respondent, 

Process — Expenses — Crown — Helfit  that  in  a  declarator  of  pa- 
tronage,  brought  by  the  Lord  Advocate  under  the  sign  manuai, 
the  defenders  being  assoilxied,  are  not  entitled  to  expefiaes  against 
the  Crown, 

The  Lord  Advocate  (Sir  William  Rae),  a«  em- 
powered by  the  sign  manaal,  brought  an  action  of  de« 
clarator  regarding  certain  patronages  in  Orkney, 
before  the  Court  of  Session,  aguinst  the  Magistrates 
of  Kirkwall,  Lord  Dundas  and  Mr  Heddle.  On  the 
15th  of  May  1829, 

**  The  Lord  Ordinary  having  considered  the  closed  record, 
revised  cases  for  the  parties,  and  whole  process,  finds,  that  there 
sppears  to  be  in  the  defender.  Lord  Dundas,  a  sufiicient  title  for 
prescription  of  the  patronage  of  the  eight  parishes  libelled,  with 
the  exception  of  the  patronage  of  Kirkwall  and  St  Ola :  Kinds, 
tbftt  there  appears  to  be  in  the  Magistrates  of  Kirkwall,  a  suf- 
ficient title  for  prescription  of  the  patronage  of  the  pHrish  of 
Kirkwid)  and  St  Ola,  and  appoints  the  cause  to  be  enrolled,  in 
order  that  parties  may  be  heard  npon  the  admissions  or  evidence 
of  possession,  in  reference  to  prescription,  of  the  above  patron- 
tges ;  and  in  respect  to  the  defender,  Mr  Heddle,  and  his  claim 
to  the  patronage  of  the  parish  of  Walls,  supersedes  farther  con- 
Mderation,  until  the  question  between  the  pursuer  and  Lord 
Duodas,  as  in  regard  to  that  parish,  shall  be  farther  considered. 

—AW. There  is  no  process  here  to  try  the  question  between 

Lord  Dundas  and  Mr  Heddle ;  but  if  Lord  Dundas  can  shew 
sufficient  right  to  exclude  the  Crown,  the  action  by  the  Crown 
against  Mr  Heddle  roust  fall.** 

The   Lord  Advocate  reclaimed.     But  the  Court 

nnanimoasly  adhered.     The  Lord  Advocate  petitioned 

fur  leave  to  appeal  under  48  Geo.  IIL  c.  151,  sec.  15, 

giving  in  the  following  roifiute : — 

"  I  admit  that  the  judgment  of  the  Court,  on  the  question  of 
prescription,  is  to  decide  the  cause  between  the  parties,  and  that 
no  suhsequent  question  remains  undisposed  of.** 

When  the  appeal,  which  was  granted,  came  to  be  dis-* 
cassed,  the  Lord  Advocate  (Jeffrey,)  abandoned  the 
case  as  against  the  Magistrates ;  and  after  a  hearing 


as  between  the  Crown  and  Lord  Dundast,  the  House  of 
Lords,  3d  October  1831,  affirmed  the  judgment  of 
the  Court  of  Session.  The  petitioners  then  applied 
to  the  Court  to  apply  the  jndgment — assoilzie  ttiem, 
and  find  them  entitled  to  expenses  in  the  Court  of 
Session.  Lord  Dundas  presented  a  similar  applica* 
tion,  but  did  not  insist  in  it.  The  Magistrates,  at  ad- 
▼isins',  stated,  that  expenses  used  to  be  given  against 
the  Crown  before  the  Union,  and  that  there  was 
nothing  contrary  thereto  in  the  Act  of  Union  :  That 
the  Commissioners  of  Excise  and  the  Board  of  Ord- 
nance paid  expenses  ;  and  that  in  the  case  of  ob1iga« 
tion  to  support  a  pauper  lunatic  from  Wigtonshire, 
the  Court  had  recommended  to  the  Officers  of  State 
to  pay  expenses.  The  Crown  answered — That  the 
cases  alluded  to  were  those  in  which  the  Crown  was 
not  directly  a  party ;  and  that  even  in  those  depart- 
ments, the  Crown  paid  no  expenses,  when  directly  a 
party. 

The  Lord  Justice- Clerk  would  desire  to  see  first  the  fund,  and 
then  the  mode  of  execution  pointed  out.  The  whole  expenses 
of  Scotland  were  paid  by  efttimaie.  The  Exchequer  had  nothing 
in  their  hands.  He  would  give  the  application  no  countenance, 
and  refuse  it  as  unwarrantable.  The  Crown  was  personally 
pursuing.     No  recommendation  could  be  inserted. 

Lord  Meadowbank  knew  the  fund,  but  knew  no  way  of  execu- 
tion. The  King,  where  he  sued  as  representing  the  State,  neither 
asked  nor  paid  costs.  But  the  case  was  attended  with  difficulty, 
where  he  did  not  represent  the  State,  but  appeared  in  a  question 
regarding  his  own  heritage.  He  wonld  like  to  know  what  was 
the  rule  in  England  as  to  actions  in  which  the  commissioners 
of  woods  and  forests  were  parties ;  for  there  was  no  precedent  on 
the  subject  in  Scotland.  Although  the  action  was  brought 
under  the  sign  manual,  its  object  was  to  recover  patronages 
which  were  due  to  the  King,  not  as  head  of  the  Stste,  but 
merely  as  an  lieritHge  escheat  to  him  by  Act  of  Parliament. 

Lord  Cringletie  held  that  the  King  claimed  the  patronages  as 
belonging,  not  to  himself,  but  to  the  Crown. 

The  Court  refused  the  application  for  expenses. 

Authority  for  Magistrates — Gillespie  p.  McDonald,  1624. 
Authority  for  Crown. — Vuss,  not  reported  on  that  point. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jet.  Ruther- 

furd J/t.  Solicitor.  General  (Cockburn) J.  and   C  Nairne, 

and  W.  H.   Sands,  W.S.,  Agents. — Mr  'Ihomson,   Clerk.-^ 

[r.  C\]  

I4dh  February  1832. 

No.  217.«-Rkv.  George  Bennet,  &c.,  0'>jectors,  o.  Jouk 
Hamilton,  W.S.,  Respondent. 

Trust— Settlement — Disposition  of  Lands — Legacy-^Burden 
—  Heltlj  that  where  a  party  hasy  by  a  trust -deed,  settled  certain 
lands  on  one  person^  and  left  certain  legacies  to  othfrtt'^ntt  prO" 
tided  for  the  sale  tf  certain  landSffot  payment  of  the  debts,  lega^ 
cies,  ^c,  and  the  entail  of  any  residtie  that  might  be  lefif—^he 
legacies  are  not  excluded  hy  the  insttffidenry  of  the  fund  provided 
fn"  their  payment,  but  are  payable  oui  of  the  trust-estate,  include 
ing  the  lands  directed  to  be  entailed. 

The  deceased  John  Ogilvie  of  Gairdoch,  executed 
a  general  trust-settlensent,  11th  August  1798,  con- 
taining certain  special  conveyances  of  lands  and  others, 
and  among  other  purposes,  for  payment  of  certain 
specific  annuities,  legacies,  and  other  provisions  : 

**  Item,  For  payment  of  all  other  annuities,  legacies,  or  dona- 
tions which  I  may  hereafter  grant  to  any  person  or  persons,  by 
a  regular  deed,  or  by  any  writing,  instruction,  or  letter  to  my 
said  trustees  under  my  nand,  at  any  time  during  my  life,  or  even 
on  deathbed.  Quinto,  In  order  that  my  said  trustees  mav  sell, 
as  I  do  hereby  authorise  and  appoint  them  to  sell,  eitoer  by 
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public  roup  or  private  bal^n,  in  their  option,  and  in  such  lota 
aa  they  shall  judge  proper,  and  at  fcuch  time  or  times  as  they 
shall  think  most  advantageous  for  the  interest  of  the  subjects, 
after  proper  advertisements  in  the  newspapers,  the  whole  lands,'* 
&c. 

enumerating  certain  lands,  above  specified,  in  tlie  set- 
tlement, and  also  appointing  them  to  sell  out  stocky 
&c., 

**  and  to  apply  the  price  of  the  saids  lands  and  others,  which 
are  so  appointed  to  be  sold,  in  payment  of  my  debto,  and  of  the 
legacies  and  donations  herein  before  mentioned,  and  of  all  other 
legacies  and  donations  which  I  may  hereafter  grant,**  &c.  **  SepiimOf 
In  order  that  my  said  trustees,  alter  payment  of  the  expenses  to 
be  incurred  in  the  execution  of  this  trust,  the  debts  due  by  me, 
the  provisions  which,  in  case  of  my  marriage,  I  may  leave  to 
my  widow  and  children,  the  legacies  and  donations  hereby  grant  • 
ed,  and  all  other  legacies  and  donations  to  be  hereaftet  granted 
by  roe,  aa  aforesaid,  either  by  a  regular  deed,  or  by  any  writing, 
instruction,  or  letter  under  my  hand,  may  lay  out  and  employ 
the  surplus,  if  any  shall  be,  of  my  personal  estate,  and  the  pro- 
duce of  my  land  estate,  in  the  purchase  of  lands,  and  thereafter 
make,  grant,  and  execute  a  valid  and  formal  disposition  and  en- 
tail of  the  lands  so  to  be  purchased,  and  of  the  whole  residue 
and  remainder  of  mv  lands  and  estate,  snd  others  herein  par- 
ticularly and  generally  before  mentioned,  which  I  hereby  direct 
and  appoint  to  be  called,  in  all  time  hereafter,  the  lands  and 
estate  of  Oairdoch,  to  and  in  favours  of  the  heirs  of  my  bod^, 
and  their  heirs  and  assigns  whatever ;  whom  failing,  to  and  in 
Aivour  of  the  said  John  Walker,  cabinet-maker  in  London,  my 
cousin,  and  the  heirs-male  of  his  body ;  whom  failing,**  &c. 

to  various  substitutes  of  entail  nominated,  or  to  be 
nominated,  under  burden  of  the  jointure  and  annuities. 
Farther, 

*<  I  do  hereby  reserve  to  myself,  not  onlv  my  liferent  of  the 
whole  subjects  hereby  conveyed,  bat  also  luU  power  and  liberty 
to  sell,  use,  and  dispose  thereof,  and  burden  the  same  at  my 
pleasure,,  as  well  gratuitously  as  for  onerous  causes;  and  also, 
to  cancel,  revoke,  alter,  or  innovate  these  presents  at  my  plea- 
sure, at  any  time  during  my  life,  and  even  on  deathbed.** 

On  the  21  St  of  June  1808,  the  truster  appointed 
John  Walker,  jun.  his  snccessor,  in  place  of  John 
Walker,  sen.,  and  left-  the  following,  among  other 
written  instructions :— • 

**  On  considering  that  Carron  House,  with  the  grounds 
around,  on  the  north  of  the  river,  are  appointed  bv  my  trust- 
deed  to  be  sold,  as  Well  as  all  the  property  on  the  south  of 
Carron,  for  payment  of  all  my  debts,  and  legacies  or  donations 
granted  or  to  be  granted ;  and  that  it  may  be  proper  and  neces- 
sary to  keep  the  house  as  at  present,  with  the  gardens  and 
pleasure  grounds,  in  proper  order  for  a  sale,  and  the  furniture  to 
remain  in  the  house  for  such  convenient  time  as  the  trustees 
may  appoint ;  and  that  I  wish  that  John  Walker,  my  cousin,  in 
the  Renfrew  Bank,  Greenock,  his  father  being  now  dead  in 
London,  may  get  possession  of  the  estates  of  Porkneave  and 
Orchardhead  at  the  drst  term  of  Martinmas  after  my  decease; 
and  now  intending  that  said  John  Walker  should  get  the  furni  • 
ture  of  Carron  House,  and  farming  stock,  &c.,  formerly  meant 
to  be  sold  for  benefit  of  the  trust-estate  :  Therefore,  1  request 
my  said  trustees,  under  my  trust-deed  of  1 1th  August  1796,  to 
grant  to  the  said  John  Walker,  my  cousin,  (as  soon  after  my 
decease  as  they  can  find  convenient  to  dispose  of  Carron  House, 
&C.  as  above  stated),  all  the  furniture  of  every  kind  in  Carron 
House,** 

with  certain  exceptions,  by  way  of  legacy,  and  other- 
wise, 

"  Declaring  hereby,  that  if  my  said  trustees,  or  the  majority  of 
their  number,  shall  find  any  painful  difficulty  in  settling  the 
donations  shove  granted,  I  hereby  authorise  and  empower  the 
saids  trustees  to  sell  off  bv  public  roup  the  whole  subjects  above 
named,  for  the  benefit  of  the  trust-estate  under  their  charge, 
'except  only  the  articles  granted  to  the  two  ladies.** 


On  the  24th  of  Jnly  1809,  he  wrote  a  third  letter 
of  instructions  concerning  various  legacies,  &c.  He 
afterwards  added  other  and  similar  instructions, — to 
one  of  which,  19th  August  1809,  he  appended  this 

"  N.B.-^tt  is  not  my  intention  that  any  of  the  legacies  be  paid 
Until  the  sale  of  Carron  House  and  lands,  &c.  to  procure  the 
money,  unless  the  sums  ordered  for  the  poor  of  the  four  parish- 
es, and  mournings  to  the  ministers  there,  at  my  decease.'* 

Another  of  these  instructions  was  as  follows : 

"  In  case  it  should  happen  that  any  of  the  creditors  for  lent 
money,  as  there  will  be  but  few  unsettled  accounts,  should 
become  impatient  for  payment  before  sales  of  the  property  be 
accomplished  in  a  regular  way  to  clear  off  my  debts,**  "  if  money 
cannot  be  easily  borrowed  by  the  trustees  on  security  of  the 
lands,  to  be  redeemed  at  the  sale,  and  which  1  hereby  authoriiie 
the  trustees  to  endeavour  to  do ;  but  if  not  obtained,  I  request 
they  may  sell  immediately  all  of  the  lands  on  the  south  of  Car- 
ron, including  the  feus  and  huge  granary  of  Grahamstoun,  or  as 
much  as  may  be  necessary  to  satisfy  the  demands,  divided  into 
lots,  for  more  conveniency  of  sale,  according  to  a  particular  state 
of  the  property,  and  supposed  values,  as  here  particularly  re- 
ferred to.*' 

Mr  Ogilvie  more  than  once  altered  the  destina- 
tion. After  his  death,  his  personal  property  amount- 
ed in  1818,  to  above  £8000.  But  his  personal 
debts  were  of  nearly  three  times  that  amount.  The 
survivinff  and  accepting  trustees  did  not  succeed  in 
selling  the  land^  directed  by  the  trust  to  be  sold,  al- 
though, subseouently,  on  the  7th  of  July  1830,  about 
£60,000  worth  of  lands  was  sold.  Meanwhile,  the 
Bank  of  Scotland,  a  creditor  of  the  truster,  brought 
a  ranking  and  sale*  The  common  agent  prepared  a 
state  and  order  of  ranking,  whereby  he  found, 

**  That  these  legatees  may  rank  upon  the  price  of  the  lands 
which  have  been  sold  posterior  to  the  onerous  creditors  of  Mr 
Ogilvie,  but  cannot  be  allowed  to  rank  upon  the  rents  or  price 
of  those  lands,  which  were  ordered  by  Mr  Ogilvie  to  be  en- 
tailed.** 

Rennet  and  Spouse,  and  others,  who  claimed  as  lega^ 
tees  under  a  codicil,  gave  in  objections,  which  were 
answered  by  the  common  agent«  The  objectors  pleaded 
as  follows : — I.  When  a  party  conveys  his  whole  pro- 
perty, heritable  and  moveable,  to  trustees,  under  an 
express  declaration  that  they  are  to  pay  his  whole 
debts  and  legacies,  the  trustees  are  bound  to  execute 
the  trust,  so  as  to  give  full  effect  to  all  the  purposes 
declared  in  the  deed ;  and  the  legatees  are  entitled  to 
payment  out  of  the  heritable  estate,  in  the  event  of 
the  moveable  proving  insufficient  for  that  purpose. — 
IT.  When  a  party  conveys  his  whole  property  to 
trustees,  in  trust  for  payment  of  his  debts  and  legacies, 
and  with  power  to  them  to  sell  certain  lands,  and  to 
entail  the  residue,  the  legatees  may  compel  the  trustees 
to  sell  so  much  of  the  residue  as  will  enable  them  to 
make  payment  of  the  debts  and  legacies,  in  the  event 
of  the  lands  soecified  for  sale  in  the  deed  proving 
insnftcient. — III.  As  Mr  Ogilvie  reserved  to  nimself 
full  powers  gratuitously  to  onrden  the  whole  lands 
conveyed  to  the  trustees,  the  bequests  in  favour  of  the 
objectors  are  effectual  against,  and  may  be  paid  out  of 
any  part  of  the  lands,  as  they  fall  within  the  powers 
expressly  reserved  by  him. — IV.  The  donation  or 
provision  in  favour  of  Mr  John  Walker,  junior,  was 
truly  of  a  residuary  nature ;  and  his  interest,  like  that 
of  any  residuary  legatee,  must  be  postponed,  in  a 
competition  with  the  other  debts  and  legacies  of  the 
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testator. — V.  As  the  valae  of  the  lands  specified  for 
§ale  were  much  more  than  safficienty  at  the  time  of 
Mr  Ogilvie*8  death,  for  the  payment  of  his  whole  debts 
and  legacies,  it  would  be  against  every  principle  of 
jastice  to  throw  exclusively  upon  the  objectors  the 
loss  arising  from  the  subsequent  mismanagement  of 
the  trustees,  or  their  misapplication  of  the  funds. — Vi. 
If  the  amount  of  Mr  Ogiivie's  personal  estate,  and  of 
the  free  balance  of  the  rents  received  since  his  death, 
were  added  to  the  price  lately  received  for  the  lands 
appointed  to  be  sold,  it  would  be  much  more  than 
sufficient  for  payment  of  his  whole  debts  and  legacies.— 
VII.  As  Mr  Walker,  junior,  has  approbated  the  trast, 
not  only  by  accepting  and  acting  as  trustee,  but  also 
by  deriving  and  enjoying  a  direct  benefit  under  it  as 
lieir  of  entail,  he  cannot  now  reprobate  it,  and  object 
to  full  efiect  being  given  to  the  provisions  which  it 
contains  in  regard  to  the  testator's  debts  and  legacies. 
The  respondents  answered — I.  General  legacies, 
sttch  as  those  claimed  by  the  objectors,  cannot  be 
ranked  upon  the  testator's  funds,  unless  there  remain 
a  surplus  after  paying  his  debts,  and  the  special  pro- 
visions or  legacies  left  by  him« — ^11.  The  provision  of 
the  subjects  which  Mr  Og^lvie  directed  to  be  entailed, 
in  so  far  as  those  subjects  consist  of  the  lands  and 
others  specially  described  in  the  trust-deed,  is  of  the 
nature  of  such  a  special  provision  or  legacy,  and  is 
preferable  to  such  general  legacies  as  are  claimed  by 
the  objectors,  and  the  subject  of  that  special  provision 
cannot  be  sold  for  the  purpose  of  paying  sucn  general 
legacies. — III.  The  legacies  claimed  by  the  objectors 
are  also  ineffectual,  in  respect  that  they  %\'ere  declared 
to  be  payable  out  of  a  certain  specified  fund,  which 
has  failed,  by  being  exhausted  in  paying  the  testator's 
onerous  debts. — Iv.  In  a  question  with  the  general 
legatees,  no  part  even  of  the  testator's  debts  ought  to 
be  ranked  upon,  or  paid  out  of  the  subjects  specially 
directed  to  be  entailed,  until  the  remaining  subjects 
of  the  trust  be  exhausted,  in  respect  that  the  testator 
expressly  directed  all  his  debts  to  be  paid  out  of  the 
prices  and  proceeds  of  thfBse  other  suDJects. — V.  The 
order  of  ranking  proposed  by  the  common  agent  will 
give  effect  to  what  appears  to  have  been  the  testator's 
actual  intention,  which  ought  to  be  carried  into  exe- 
cution. 

"  The  Lord  Ordinary  (9th  December  1831,)  having  resum- 
ed consideration  of  the  debate,  and  advised  this  branch  of  the 
process,  Finds  that  the  late  Mr  Ogilvie  of  Gairdoch  conveyed 
his  whole  heritable  and  moveable  property  to  truateea,  by  «  deed 
iD  seventeen  hundred  and  ninety-eight,  for  payment  of  his 
debts,  and  certain  annuities,  legacies,  and  donations  therein 
specified  :  *  Item,  For  payment  of  all  other  annuities,  legacies, 
or  donations  which  I  may  hereafter  grant  to  any  person  or  per- 
sons by  a  regular  deed,  or  by  any  writing,*  8tc.  That  the  trus- 
tees were  authorised  to  sell  certain  parts  of  his  heritable  proper- 
ty specially  enumerated,  '  and  to  apply  the  price  in  payment  of 
my  debts,  and  of  the  legacies  and  donations  herein-after  men* 
tioned,  and  of  all  other  legacies  and  donations  which  I  may 
hereafter  grant  :*  That  the  deed  farther  provides,  *  that  my 
trustees,  titer  payment  of  the  expenses  to  be  incurred  in  the 
execution  of  this  trust,  and  the  debts  due  bv  me,  the  legacies 
and  donations  hereby  granted,  and  all  other  legacies  and  dona- 
tions to  be  hereafter  granted  by  roe,  as  aforesaid,  may  lay  out  and 
employ  the  surplus,  if  any  shall  be,  of  my  personal  estate,  and 
the  produce  of  my  land  estate,  in  the  purchase  of  lands,  and 
thereafter  execute  a  valid  entail  of  the  lands  so  to  be  purchased, 
and  of  the  whole  residue  and  remainder  of  my  lands  and  others 


herein  particularly  and  generally  before  mentioned,  to  and  in 
favour  of,*  &c. :  Besides  his  liferent,  the  truster  reserved  power 
to  sell  and  burden  the  subjects  at  his  pleasure,  as  well  gratui- 
tously as  for  onerous  causes,  and  also  to  cancel,  revoke,  or 
innovate  the  trust-deed :  Finds,  that  subsequent  to  its  date, 
Mr  Ogilvie,  by  various  codicils,*  left  instructions  to  pay  legacies 
to  various  persons  who  are  now  claimants :  Finds  the  instruc- 
tions to  entail  the  whole  residue  and  remainder  of  his  lands, 
beyond  those  specially  enumerated  which  were  to  be  sold,  cannot 
be  construed  to  imply  a  special  provision  or  conveyance  to  the 
heirs  of  entail  of  specific  lands,  entitling  them  to  plead  that  it 
must  be  preferable  to  general  legacies  ;  and  although  instruc- 
tions have  not  been  given  to  sell  lands  sufficient  for  payment  of 
these  legacies,  it  must  be  presumed  that  this  haa  arisen  from 
his  not  supposing  that  his  personal  funds  and  lands  sold  would 
fall  short  ox  the  sum  necessary  for  fulfilling  aU  the  purposes  of 
the  trust,  and  not  that  it  was  with  the  new  of  preferring  the 
heirs  of  entail  at  all  events,  to  the  disappointment  of  legatees 
subsequently  favoured  by  him :  Therefore  finds,  that  the  lega- 
tees  are  entitled  to  payment  out  of  the  trust-estate,  and  the 
residue  to  be  entailed  is  only  after  all  the  other  purposes  of  the 
trust  have  been  executed ;  and  ordains  the  common  agent  to 
alter  the  order  of  ranking,  in  terms  of  this  interlocutor;  and 
decerns.'* 

The  common  agent  reclaimed.     At  advising. 

The  Lord  Juntice- Clerk  could  see  no  reason  to  alter  the  Lord 
Ordinary's  judgment.  The  deed  was  unquestionably  mortis 
cauta.  The  last  of  the  codicils,  was  the  last  expression  of  will, 
and  must  ride  over  all  the  rest  The  trust-conveyance  covered 
the  whole  property,  and  was,  in  the  first  place*  for  the  particular 
purposes  expressed,  and  then  for  payment  of  all  legacies  to  be 
granted.  All  the  subsequent  instructions  formed  parts  of  that 
general  settlement.  No  doubt,  the  truster  had  a  verv  exaggerat- 
ed idea  of  the  value  of  his  property.  But  it  was  clear,  that  as 
the  heritable  and  moveable  estates  w^re  provided  to  pay  the 
whole  debts,  the  same  consequence  would  have  resulted  from 
the  increase  of  the  debts,  as  from  the  deficiency  of  the  estate^ 
for  if  the  debts  had  become  much  larger,  there  would,  indepen- 
dently of  any  legacies,  have  been  no  residue  to  entaiL  Looking 
to  the  5th  provision,  it  will  be  observed,  that  it  does  not  point 
out  particular  parts  to  be  sold,  as  those  out  of  which  the 
legacies  were  to  be  paid,  but  merely  confers  a  power  of  sale,  on 
the  assumption  of  the  great  value  of  the  property.  There  was 
no  declaration  that  future  legacies  were  not  to  be  paid  unless 
the  lands  should  be  sold.  In  the  very  words  of  an  opinion  given 
in  the  case  of  Wemyss,  he  held  the  estate  out  and  out  liable  for 
payment  of  the  legacies.  The  whole  puzzle  had  arisen  from  an 
over  estimate  of  the  truster's  means.  As  to  the  question  of 
intention,  there  was  no  ground  to  conclude  that  the  truster 
preferred  his  cousin.  Walker. 

Lord  Gleniee  concurred.  He  could  not  see  the  application  of 
.the  doctrine  of  special  legacy.  There  was  no  direction  to  pay 
the  legacies  out  of  a  certain  fund.  The  truster  had  evidently 
entertained  the  idea  that  the  funds  would  answer.  But  it  did 
not  follow  thence,  that  the  legacies  fell,  should  the  funds  not 
answer.  As  to  the  question  of  intention,  he  thought  that  the 
truster  would  rather  have  given  the  legacies,  than  give  the  re- 
sidue to  a  stranger,  had  he  known  of  the  deficit.  If  the  heir 
be  called,  he  could  not  get  the  estate  till  the  legacies  should  be 
paid.  That  was  sufficient  for  the  legatees.  The  estate  had 
indeed  been  sold — and  the  heir  said,  You  must  give  me  the 
produce — not  the  estate. 

Lord  Cringfetie  took  a  different  view.  He  looked  upon  the 
gift  of  the  land  as  being  as  special  as  any  Legacy ;— in  short,  a 
special  grant,  of  which  the  trustees  were  instructed  to  put  the 
heir  in  possession.  If  Ogilvie  had  foreseen  for  a  moment  that 
the  estate  would  come  short,  he  would  have  curtailed  the  legacies, 
and  not  taken  from  the  heir.  But  he  never  thought  that  his 
lands  would  fall  short.     The  law  of  special  bequest  applied. 

Lord  Meadoxabank  concurred  with  the  majority,  lie  agreed 
in  thinking,  that  the  lands  were  a  special  bequest  But  they 
formed  a  special  bequest,  burdened  with  not  only  the  debts,  but 
the  legacies. 

The  Court  adhered. 
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Authority  for  Objectors.— Erekine*s  Trustees,  Idth  May 
1829. 

Authorities  for  Respondent.— -Ersk.  III.  9.  12.  Wauchope, 
3d  July  1724;  Mor.  8063. 

Second  Division. — Lord  Ordinary,  Medwyn. — Jet,  Dean  of 
Faculty  (Hope),  A.  Anderson. — Alt,  Keay,  Marshall. — An- 
drew Scott,  W.S.,  and  John  Hamilton,  W.S..  Agents. — Mr 
'ihomson,   Clerk.— [T.   C] 

\bth  February  1832, 

No.  218. — Robert  Weir,  Adoocator,  v,  Gavin  Glenny, 
James  and  Robert  M*Robbi£,  RespvudetUt, 

Servitude—- Road — Mill-dam — Three  parties  having  entered  into  an 
agreement,  thttl  a  canal  $/iould  be  made  through  their  respective 
properties,  to  he  maintained  by  each,  so  far  as  it  passed  through 
his  respective  lands  ;  but  no  stipulation  being  made  as  to  the  right 
of  access  to  the  lower  proprietors  along  the  banks,  in  the  superior 
heritor**  projterttf — Held,  that  the  lower  heritors  were  entitled, 
nevertheksf,  to  such  access,  so  far  as  necessary,  to  enable  then 
to  see  that  the  canal  was  properly  maintained. 

Weir  was  tenant  of  the  paper  mill  of  Stoney  wood, 
situate  on  the  south  bank  of  the  Carron,  belonging  in 
property  to  Mv  Morehead  of  Herbertshire.  He 
was  also  proprietor *bf  the  lands  of  Tamaree,  which  he 
acquired  from  the  previous  proprietor,  John  Reid. 
Between  the  lands  of  Tamaree  and  the  above  mill  of 
8toi|eywood,  the  lands  on  the  banks  of  the  Carron 
belonged  to  James  and  Robert  M*Robbie,  who  had 
acquired  them  from  Archibald  Napier,  of  Randolph 
Hill :  and  upon  these  lands  were  situated  certain  mills, 
of  which  Glenny  was  tenant.  In  1802,  an  agreement 
was  entered  into  between  Mr  Morehead,  Napier  and 
Reid,  which  bore — 

"  That  the  said  parties  have  agreed  that  a  dam-dyke  shall  be 
built  across  the  river  Carron,  above  Tamaree  Linn,  from  the 
lands  of  the  said  William  Morehead,  on  the  north  side  of  the 
river,  to  the  lands  of  the  said  John  Reid,  on  the  south  side 
thereof;  and  that  a  cut  or  canal,  five  feet  wide  and  two  feet  and 
a  half  deep,  shall  be  made  from  the  said  dam-dyke  through  the 
lands  of  the  said  parties,  on  the  south  side  of  the  river  Carron, 
in  such  a  direction  as  shall  be  found  to  be  most  suitable  for  all 
the  said  parties,  to  the  present  mill-dam  of  the  present  mill  of 
Stoneywood,  belonging  to  the  said  William  Morehead,  &c.,  and 
that  the  said  parties  shall  have  full  power  and  liberty  to  erect 
such  mills,  as  they  shall  think  proper,  upon  the  sides  of  the  said 
canal — each  of  them  within  his  own  property.** 

Tbe  contract  then  contains  this  clause  :— 

'*  Which  dam-dyke  and  canal  shall  be  made  and  constructed 
according  to  the  following  terms  and  conditions : — \st,  Tbe  said 
dam-dyke  shall  be  made  and  erected  by  the  said  John  Reid  at 
his  own  expense,  and  the  cut  or  canal  therefrom  to  the  march 
between  the  said  Archibald  Napier*s  lands,  and  the  lands  of  the 
■aid  William  Morehead,  shall  be  made,  and  the  expense  thereof 
defrayed,  by  the  said  Archibald  Napier  and  John  Reid— each  of 
them  being  obliged  to  conduct  the  same  through  his  own  lands ; 
and  the  said  William  Morehead,  tenant,  shall  make  the  said  cut 
through  his  own  lands,  to  the  mill-dam  of  Stoneywood  paper 
mill,  at  their  own  expense ;  and  tbe  said  cut  or  canal  shall  be 
80  constructed  as  to  deliver  at  tbe  march  between  the  lands  of 
the  said  William  Morehead  and  Archibald  Napier,  tbe  whole 
water  contained  in  said  canal,  at  a  height,  or  with  a  fall  of  at 
least  ten  feet  above  the  present  surface  level  of  the  foresaid 
mill  dam  of  Stoneywood  paper  mill ;  and  the  expense  of  main- 
taining and  repairing  the  said  dam-dyke,  shall  be  defrayed  by 
the  said  three  parties  equally,  in  all  time  coming ;  and  the  said 
John  Reid  and  Archibald  Napier  oblige  themselves  to  maintain 
the  said  canal,  in  all  time  coming — each  of  them  so  far  as  it 
passes  through  his  own  lands,  and  no  farther." 

The  agreement  then  prohibits  the  erection  of  all 


powder  mills,  or  other  works  prohibited  by  law,  by 
Napier  or  Reid,  and  provides,  that 

"  in  any  mills  or  works  which  they  may  erect,  they  shall  not 
suffer  nor  allow  any  ashes,  rubbish,  or  other  nuisances  to  be 
thrown  into  said  canal,  which  may  be'  hurtful  to  tbe  washing  of 
paper  or  other  operations  in  the  said  mill  at  Stoneywood ;  neither 
shall  the  said  Archibald  Napier  nor  John  Reid,  at  any  time,  or 
for  any  space,  be  at  liberty  to  interrupt  the  course  of  the  water 
in  the  said  canal,  so  as  to  stop  or  injure  the  operations  in  said 
paper  mill." 

The  canal  was  immediately  commenced,  and  finish- 
ed, through  the  lands  of  the  different  parties,  com- 
mencing at  the  dam-dyke  at  the  lands  of  Tamaree,  which 
was  highest  up  the  river,  and  passing  through  these, 
and  rhe  intervening  lands  of  Randolph  Hill,  till  it 
came  to  the  mill  of  Stoneywood,  belonging  to  Mr 
Morehead.  Subsequently  to  the^  completion  of  the 
canal,  Reid  acquired  from  Napier  that  part  of  the 
lands  belonging  to  the  latter,  which  lay  between  the 
canal  and  the  river  Carron  ;  and  in  the  feu*charter  to 
Reid,  it  was  provided,  that  he  should  be  entitled  to  the 
privilege  of  a  road  alonff  the  north  banks  of  the  canal, 
of  three  feet  broad,  which,  till  it  crossed  the  canal,  Reid 
was  bound  to  keep  exclusively  in  repair,  and  for  his  own 
use.  Weir  subsequently  acquired  this  last  piece  of 
ground,  as  well  as  the  other  lands  of  Tamaree,  from 
Reid. 

In  1829,  Weir  presented  an  application  to  the 
Sheriff  of  Stirlingshire,  narrating  the  above  agreement, 
and  setting  forth — that  Gavin  Glenny,  tenant  of  the 
mills  belonging  to  M'Robbies,  had 

*'  pretended  to  have  an  unlimited  right  to  the  water,  and  to 
raise  the  dam  sluice  at  pleasure,  most  unwarrantably  by  himself, 
and  others  in  his  service,  trespassed  on  the  said  lands  of  Tamaree, 
ai)d  without  any  authority  from  the  petitioner,  and  others  io- 
terested  in  the  said  water,  or  any  complaint  that  the  requsite 
supply  of  water  was  in  any  way  withheld  or  interrupted,  raised 
the  sluice  of  the  said  dam,  whereby  the  said  cut  or  canal  was 
overflowed,  and  the  banks  thereof  broken  down ;  and  that  far- 
ther, the  said  Gavin  Glenny  has,  by  himself,  and  others  in  his 
service,  been  in  the  practice  of  using  a  road  which  runs  along 
the  north  side  of  the  foresaid  cut  or  canal,  to  which  the  petitioner 
and  his  tenants  have  exclusive  right  as  private  property.** 

After  stating  that  Glenny  still  pretended  to  have 
right  to  interfere  with  the  sluice,  and  to  use  the  road 
as  often  as  he  thought  proper — ^the  application  prayed 
the  Sheriff  to  find  that  Glenny,  or  those  connected 
with  him,  had  no  right  to  nse  this  road,  or  enter  upon 
the  lands  of  the  petitioner ;  and  also,  that  they  had  no 
right  to  interfere  with  the  sluice  or  dam-dyke,  or  in 
any  way  to  raise  the  water  in  the  said  cut  or  canal, 
above  the  depth  of  two  feet  and  a  half,  as  stipulated 
in  the  agreement-, 

«  and  to  interdict  and  discharge  the  said  defenders  from  raising 
the  sluice  of  the  foresaid  dam,  or  otherwise  interfering  with 
the  height  thereof,  beyond  the  stipulation  of  said  agreement." 

There  was  then  the  following  prayer— that  the 
Sheriff  should 

'*  find  that  the  road  before  mentioned,  acquired  as  aforesaid,  is  a 
private  road,  in  the  use  of  which  the  petitioner  has  an  ex- 
clusive title — and  therefore  to  interdict  and  discbaige  the  de- 
fenders, and  all  others,  Uieir  servants,  from  using  the  same  in 
all  time  coming.** 

In  defence,  it  was  objected,  That  in  so  fiu*  as  the  pe- 
tition contained  a  prayer  relating  to  the  road,  it  was 
of  a  declaratory  nature,  and  incompetent  before  the 
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Sheriff.  On  the  merits,  it  was  denied  that  the  defen- 
ders had  ever  tres[>as8ed  on  the  petitioner's  property, 
or  improperly  interfered  with  the  mill-dam  or  sluice ; 
hot  it  was  admitted  that,  not  harins^  got  the  usaal 
supply  of  water  upon  one  occasion,  the  defenders*  ser- 
vants went  along  the  road,  and  to  the  sluice,  as  was 
their  custom  on  such  occasions,  to  discover  the  cause 
of  the  deficiency  in  the  supply — and  that  it  was  found 
to  arise  from  a  quantity  of  stones  or  old  dyke  having 
given  way,  and  fallen  into  the  canal,  in  consequence 
of  which  it  hurst  its  hanks  and  escaped :  That  this 
was  owinfl^  entirely  to  the  neglect  of  the  petitioner, 
who  was  hound  to  maintain  the  canal  through  his  own 
lands ;  and  it  was  contended  that  the  defenders  were 
entitled,  and  had  full  right  to  go  along  the  road  on 
the  bank  of  the  canal,  to  discover  the  cause  of  any 
deficiency  of  supply  of  water  when  it  occurred,  and 
if  they  thought  proper,  to  remove  iu  Mutual  conde- 
scendences were  afterwards  given  in ;  and  the  Sheriff, 
on  8th  July  1829,  pronouuced'  the  following  inter- 
locutor : — 

**  Having  considered  the  closed  record,  finds,  That  there  is 
no  incompetency  in  the  form  or  conclusions  of  the  action  ; 
therefore  repels  the  objections  thereto :  Finds,  that  the  rights 
of  parties  will  fall  to  be  determined  according  to  the  legal  in- 
terpretation to  be  pot  on  the  articles  of  the  agreement  founded 
on  in  the  complaint,  and  that  the  allegations  by  the  defenders 
regarding  what  may  have  taken  place  between  the  parties,  or 
their  predecessors,  ^  far  as  at  variance  or  inconsistent  with  the 
rights  thereby  acquired,  and  obligations  imposed,  are  irrelevant, 
and  must  be  held  to  have  proceeded  from  mutual  accommoda- 
tion, or  motives  of  friendship  and  expediency :  Finds  it  clear, 
from  said  agreement,  that  both  parties  have  an  interest  in  the 
whole  cut  or  canal  in  question,  and  a  right  to  the  water  flowing 
through  it  From  one  extremitv  to  the  other;  an<!h finds  that  this 
interest,  and  the  obligations  imposed  on  each  of  the  parties  ne- 
cessarily imply  a  right  in  both  to  pass  along  the  whole  course  of 
the  canal,  to  ascertain  that  the  terms  of  the  said  agreement  are 
duly  complied  with,  and,  if  not,  to  enable  them  to  enforce 
compliance  therewith,  on  the  part  of  each  other :  Finds  that 
nothing  relevant  has  been  stated  by  the  defenders  to  infer  a 
right  in  them  to  make  use  of  any  road  through  the  pursuer's 
lands,  farther  than  may  be  absolutely  necessary  as  a  communi- 
cation  along  the  canal  for  the  purposes  above  referred  to,  or  to 
interfere  with  the  sluice  of  the  dam,  so  as  to  increase  the  flow 
of  water  to  a  greater  height  than  stipulated  by  the  agreement : 
Before  farther  answer,  therefore,  allows  the  pursuer  a  proof  of 
his  allegations  in  article  sixth  of  his  condescendence,  and  to  the 
defenders  a  proof  of  their  allegations  in  articles  fourth  and  fifth 
of  their  condescendence,  so  far  as  respectively  denied,  and  to 
both  parties  a  conjunct  probation.** 

A  proof  was  led^  the  import  of  which  is  stated  in 
the  following  interlocutor,  pronounced  by  the  Sheriff- 
snbstitttte,  on  2(H;h  January  1830 : 

"  Having  considered  the  proofs  of  parties,  and  whole  pro- 
cess. Finds,  from  the  evidence  adduced,  that  the  occupiers  of  all 
the  mills  supplied  with  water  by  the  cut  or  canal  in  question, 
have  been  in  the  practice,  without  interruption,  of  raising  and 
lowering  the  sluice  at  the  dam-dyke,  as  occasion  required ;  and 
finds,  that,  as  no  arrangement  was  made  by  the  parties  to  the 
s^eeokent  founded  on  in  the  complaint  respecting  the  regulating 
of  the  sluice,  each  was  entitled  to  exercise  his  right  in  this 
manner :  Finds  it  proved,  that,  at  the  period  mentioned  in  the 
sixth  article  of  the  pursuer's  condescendence,  some  of  the  de- 
fender's servants  passed  into  the  pursuer's  lands,  and  towards 
the  place  where  the  water  burst  through  the  bank  of  the  canal : 
Finds  it  not  proved,  that,  on  the  day  this  occurred,  the  defender 
or  any  of  his  servants  had  raised  the  sluice :  Finds  it  suffi- 
riently  instructed,  that,  at  the  time,  there  was  no  greater  quan- 
tity of  water  in  the  canal  than  was  necessary  for  the  defender's 


mill,  and  that  the  injury  occasioned  to  the  canal  was  not  so 
much  owing  to  the  quantity  of  water  in  it,  as  to  the  insufficiency 
of  the  bank  at  the  place  it  gave  way,  and  to  the  extraordinary 
pressure  upon  it,  caused  by  the  water  being  impeded  in  its  free 
course  by  the  quantity  of  stones  which  fell  into  the  canal  a 
little  below  the  spot ;  Finds  it  sufficiently  proved,  that  there 
has  always  been  an  open  communication  to  the  dam-dyke  and 
sluice  from  the  lower  mills,  by  which  the  proprietors  or  occu- 
piers thereof  have  been  in  use  to  proceed  to  the  dam-  dyke,  to 
repair  the  same,  and  clear  away  sand  which  sometimes  accumu- 
lates at  the  sluice ;  and  that  they  have  used  this  communication 
at  other  times,  when  deemed  necessary ;  and  that  it  is  impossible 
for  the  defender  and  his  servants  to  go  along  the  canal  to  the  dam- 
dyke  or  sluice,  for  the  purpose  of  repairing  the  same  or  other- 
wise, without  passing  through  the  pursuer's  lands  by  the  road 
in  dispute,  which  is  the  only  communication  from  the  lower 
mills  thereto :  On  the  whole,  finds  that  the  pursuer  has  failed 
to  prove  that  the  defender  has  acted  illegally  or  unwarrantably ; 
and,  therefore,  assoilzies  him  from  the  conclusions  of  the  com- 
plaint, and  decerns :  Finds  the  defender  entitled  to  expenses, 
subject  to  modification." 

To  this  judgment  thie  Sheriff  adhered  on  28th  June 
1830.  In  the  mean  time,  during  the  dependence  of 
the  above  proceedings.  Weir  erected  a  gate  across 
the  road  along  the  bank  of  the  canal,  within  hit  own 

Property,  and  put  a  lock  upon  it,  and  kept  the  key 
imself,  with  the  view  of  preventing  access  along  that 
road.  Against  this  proceeding,  Glenny  presented  an 
application  to  the  Sheriff,  to  have  the  gate  removed, 
or  at  least  free  access  at  all  times  necessary.  This 
application,  after  some  procedure,  the  Sheriff  on  9th 
December  1829,  disposed  of  hy  the  following  inter- 
locutor :— 

•*  Having  considered  the  closed  record,  and  whole  process, 
and  having  visited  and  inspected  the  premises  in  presence  of  the 
parties,  and  their  procurators,  Finds,  that,  by  interlocutor  of 
Court,  in  the  action  referred  to  in  the  complaint,  it  was  found 
that  both  parties  had  a  right  to  pass  along  the  whole  course  of 
the  canal  in  question,  for  the  particular  purposes  therein  men- 
tioned :  Finds  it  clear,  that  the  erection  of  the  gate  complained 
of  is  calculated  to  interfere  with,  if  not  wholly  to  interrupt, 
the  exercise  of  this  right ;  and  that  therefore,  and  as  pendente 
Ute  nihil  innovandum,  the  same  cannot  but  be  held  as  unwar- 
rantable and  illegal,  ordains  the  defender  accordingly  instantly 
to  remove  the  same,  or  unlock  it,  and  leave  it  in  such  a  state  so 
as  the  pursuers  may  be  enabled  to  exercise  the  right  they  have 
been  found  entitled  to  ;  or,  at  all  events,  to  put  matters,  quoad 
the  right  claimed  by  the  pursuers,  in  the  state  in  which  they 
were  when  the  foresaid  action  was  raised,  and  interlocutor  there- 
in pronounced ;  and,  failing  of  his  doing  so  within  ten  days 
from  this  date,  authorises  the  pursuers  to  do  the  same  at  the 
defender's  expense,  of  which  allows  an  account  to  be  given  in, 
and  decerns.'* 

Both  -of  these  processes  having  been  advocated,  the 
Lord  Ordinary,  on  21st  June  1831,  in  the  first  pro- 
cess,  pronounced  the  following  interlocutor  and  note : 

**  Having  considered  the  closed  record,  the  proof  taken  in  the 
•  Inferior  Court,  and  whole  process,  and  having  heard  counsel 
for  the  parties  thereon,  advocates  the  cause :  Finds,  that  it  was 
not  competent  to  the  Sheriff  to  determine,  from  the  terms  of  the 
contract  alone,  and  without  any  reference  to  the  possession,  that 
the  advocator*s  property  is  burdened  with  the  servitude  of  a  road ; 
and  that  any  judgment  in  the  present  cause  can  only  be  of  a  pos- 
sessory nature :  Finds  it  not  proved  that  the  occupiers  of  the 
lower  mills  had  possessed  a  road  or  access  to  the  dam-head,  or 
been  in  use  to  regulate  the  sluice  there,  for  seven  years  previous 
to  the  commencement  of  this  action ;  and  that,  on  the  contrary, 
it  is  proved  that  any  possession  bv  them  does  not  reach  back  for 
nearly  so  long  a  period :  Finds,  that  as  the  respondents  have  no 
express  grant  of  servitude,  or  decree  of  declarator  to  this  effect, 
and  when  Uiey  have  had  no  possession  sufficient  to  entitle  them 
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to  a  possessory  judgment,  the  sdvocator,  as  proprietor  of  the 
ground,  was  justified  in  applying  for  an  interdict  to  prerent  them 
or  their  servants  from  using  the  road  in  dispute,  and  in  so  for 
grants  the  interdict  craved ;  also  grants  the  interdict  craved  as  to 
the  use  of  die  road  to  Tamaree  mill,  acquired  bv  the  advocator's 
predecessor  by  feu-contrart  from  the  late  Archibald  Napier,  the 
respondents  making  no  claim  thereto,  and  decerns :    Finds  it 
unnecessary  to  grant  any  interdict  as  to  the  regulation  of  the 
sluice,  the  advocator's  right  to  the  sole  regulation  following  from 
his  exclusive  possession  of  access  thereto :  Finds  the  advocator 
entitled  to  expenses,  subject  to  modification ;  allows  an  account 
thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax  the  same, 
and  to  report. — Noie.-^The  contract  is  quite  silent  as  to  any 
road  or  access  to  the  dam-head ;  and  if  the  present  action  were 
the  proper  one  for  determining,  whether  a  right  to  such  road  can 
be  implied  from  the  provisions  of  the  contract,  the  Lord  Ordi- 
nary would  have  great  difficulty  in  arriving  at  the  conclusion  the 
Sheriff  has  done.     Where  servitudes  are  essential  to  the  enjoy* 
ment  of  an  admitted  right,  they  may  be  inferred  from  it,  as  the 
right  of  a  road  to  a  moss  follows  necessarily  from  a  servitude  of 
casting  peats  there ;  but  there  seems  no  necessity  in  such  a  case 
as  the  present,  that  the  servants  at  all  the  mills  should  interfere 
in  the  regulation  of  the  sluice,  or  that  there  should  be  a  common 
road  along  the  whole  course  of  the  mill-lead.  Take  for  example, 
the  mills  on  the  Water  of  Leith.     The  mill-lead  proceeding 
from  the  dam-head  immediately  below  the  village  of  the  Water 
of  Leith,  afler  serving  several  mills  belonging  to  the  corporation 
of  bakers,  supplies  water  forthe  milb  at  Stockbridge,  Silvermills, 
and  Cannonmills,  and  does  not  join  the  river  till  a  great  way 
below.     It  was  never  thought  of  (the  Lord  Ordinary  presumes) 
that  the  occupiera  of  all  these  mills  and  their  servants,  had  a 
right  to  go  to  the  dam-head  and  alter  the  sluice  at  their  pleasure ; 
and  the  lead  passes  in  many  places  through  private  property 
completely  inclosed,  so  as  to  admit  of  no  road  or  passage  along 
the  banks.     The  owners  of  the  lower  mills,  in  the  present  case, 
have  a  sufficient  security  for  the  supply  of  water  in  the  obliga- 
tion to  furnish  it,  under  which  the  advocator  lies  by  the  contract ; 
for,  if  he  shall,  either  by  neglecting  the  dam- head,  to  which,  from 
his  situation,  he  is  primarily  bound  to  attend,  by  improper  ma* 
nagement  of  the  sluice,  or  allowing  the  lead  within  his  ground 
to  get  into  disrepair,  so  that  the  proper  supply  is  not  sent  down, 
he  may  be  liable  in  the  whole  damage  sustained.     As  to  the 
possession,  it  seems  clear  from  the  proof,  and  particularly  from 
the  evidence  of  Mr  Charles  Laing  and  Mr  Munnoch,  that  for 
many  years  after  the  date  of  the  contract,  the  occupiers  of  the 
lower  mills  claimed  no  right  of  access  to  the  dam-head,  or  of 
regukting  the  sluice,  and  that  the  road  now  demanded,  though 
used  by  the  owner  of  the  upper  mill  in  going  to  the  sluice,  was 
frequently  shut  up  by  the  field  being  ploughed  to  the  very  edge 
of  the  lead ;  and  Laing  states,  that  this  was  the  case  in  1 8*^3  and 
1824,  being  within  five  vears  of  the  commencement  of  the  pro- 
cess.    It  appeara  also  from  the  deposition  of  Williiun  Downie, 
that  there  was  but  one  ke^  to  the  sluice,  till  about  four  yean 
from  the  date  of  his  examination ;  and  that  this  key  belonged  to 
the  upper  mill,  is  shewn  clearly  by  the  evidence  of  Robert 
Forrest,  tenant  there.     He  depones,  that  when  he  and  his 
brother  entered  to  the  mill,  (which  was  at  Whitsunday  1824,} 
the  key  was  amisstng,  and  was  found  in  the  possession  of  Mr 
Laing,  then  tenant  of  the  respondent's  mill,  a  thing  natural 
enough,  since  Laing  had  possessed  the  upper  mill  immediately 
before  their  entry ;  that  after  some  wrangling,  and  an  application 
to  the  advocator,  their  landlord,  it  was  restored  to  them ;  and 
that  from  this  time  he  and  his  brother  had  the  sole  regulation  of 
the  sluice  until  the  other  mills  got  keys.     The  occupier  of  the 
Wool-mill  seems  first  to  have  got  one,  and  the  respondent  Glenny, 
at  a  later  period,  which,  from  Morehead's  evidence,  would  appear 
to  have  been  little  more  than  a  twelvemonth  before  the  dispute. 
Having  thus  procured  keys,  it  appears  that  the  workmen  at  these 
lower  mills  were  in  the  practice  of  going  to  the  sluice,  and 
raising  or  lowering  it  as  they  thought  proper— a  practice  which 
seems  to  have  been  permitted  by  the  Forrests,  though  Kobert 
depones  that  their  landlord,  on  getting  back  the  key  from  Laing, 
had  charged  them  to  let  no  person  interfere  with  the  sluice. 
There  are  several  witnesses  who  speak  as  to  the  existence,  from 
the  date  of  the  contract,  of  a  path  to  the  dam -head ;  but  as  such 


a  path  was  necessarjr  *for  the  occupiers  of  the  upper  inill,  its 
existence  proves  no  right  in  the  lower  milb  to  the  use  of  it.  On 
the  whole,  the  Lord  Ordinary  is  satisfied  that  there  was  no 
possessioo  by  the  occupien  of  the  lower  mills,  or  interference  by 
them  with  the  sluice,  which  was  not  precarious  and  depending 
on  the  will  of  the  owner  of  the  upper  one,  beyond  four  yeara 
from  the  commencement  of  the  action,  and  that  that  of  the 
respondents*  does  not  reach  back  nearly  so  far." 

And  in  the  second  process,  his  Lordship,  of  the  same 
date,  pronounced  this  interlocutor:— 

'*  Having  considered  the  closed  record,  and  whole  process,  and 
having  heard  counsel  for  the  parties  thereon,  advocates  the 
cause ;  and  in  respect  of  the  decision  pronounced  by  the  Lord 
Ordinary,  in  another  advocation  betwixt  the  same  parties,  aasoii- 
sies  the  advocator  from  the  conclusion  as  to  his  removing,  or 
leaving  unlocked  the  gate  in  question,  and  decerns :  But  in  re- 
spect it  was  improper,  during  the  dependence  of  the  previous 
process  at  his  own  instance,  to  change  or  interrupt  the  state  of 
possession  which  existed  at  its  commencement :  Finds  him 
liable  to  the  ren>ondents  in  the  expenses  incurred  in  the  Inferior 
Court,  as  modified  by  the  Sheriff  to  the  sum  of  fifteen  pounds 
two  BhilHngB  and  twopence  halfpenny  Sterling,  and  decerns  for 
the  same,  together  with  the  expense  of  extract :  Finds  no  other 
expenses  due." 

Glenny  having  reclaimed  in  both  cases.     At  adris* 
ing  the  cause  on  4th  February, 

Lord  Balgrmf, — This  is  a  simple  question  of  law ; — I  don't 
think  it  is  one  of  possession,  in  the  smallest  degree ;  or  even 
one  of  declarator.     I  look  upon  it  as  a  mere  Company  concern, 
in  which  the  parties  have  an  equal  interest.     Three  parties  have 
contributed  each  their  own  share  of  this  canal.     One  furnishes 
the  upper,  and  another  the  lower  end,  and  the  third  the  middle, 
for  the  general  ends  and  purposes  of  their  undertakings.     Now, 
unquestionably,  any  of  the  parties  might  have  said  to  the  other, 
I  will  allow  this  canal  to  go  through  my  property,  but  not  one 
of  you  shall  ever  be  permitted  to  set  your  foot  upon  my  proper- 
ty, for  the  purpose  of  seeing  in  what  state  the  canal  is  ;  and  if 
they  choose  to  enter  into  such  a  foolish  agreement,  it  cannot 
be  oelped.     But  what  is  the  agreement  here  ?     There  is  a  total 
silence  as  to  the  right  of  the  parties  to  go  upon  this   gentle- 
man*s  property  along  the  banks  of  this  canal — that  is  quite  true ; 
but  is  there  any  thing  that  deprives  the  inferior  tenants  of  such 
a  right.     This  person,  Mr  Reid,  now  Mr  Weir,  is  to  erect  the 
dam -dyke  at  the  head  of  the  canal,  and  maintain  it  at  his  own 
expense  through  his  own  grounds ;  but  he  is  bound  to  supply 
water  to  the  lower  proprietors ;  and  am  I,  an  heritor  at  the  lower 
end,  to  be  told,  that  I  am  not  entitled  to  look  to  whether  he  does 
so  or  not  ?     If  the  water  is  stopped,  am  I  obliged  to  go  to  the 
SherifiT,  and  get  him  to  visit  the   property,   when,  before   this 
can  be  done,  I  am  ruined  ?     Is  that  the  meaning  of  the  parties 
in  this  agreement  ?     I  am  quite  clear  that  it  is  not     Each  of 
them  contributes  a  ceitain  portion  of  this  canal,  and  each  of 
them  is  entitled  to  erect  as  many  mills  as  he  pleases,  and  to  get 
water  from  the  canal  for  their  use;  and  this,  I  think,  oonfera  the 
right  to  see  that  it  is  supplied.  If  this  were  to  be  exeretsed  niroi- 
ously,  the  Court  would  interfere,,  and  regulate  the  matter.     But 
the  proper  question,  in  point  of  law,  is  this — that  having  agreed 
that  this  cut  should  be  made,  and  the  water  led  off  in  this  way, 
does  that  not  necessarily  convey  a  right  to  me,  a  lower  heritor, 
to  see  that  the  obligation  by  the  upper  heritor  is  duly  fulfilled  ? 
I  think  it  is  necessarily  implied,  and  is  the  common  sense  and 
true  interpretation  of  the  agreement     I  am  not  bound  to  stand 
with  my  hands  across  and  be  ruined,  and  left  only  to  my  ac- 
tion of  damages.     I  think  this  follows,  from  the  ^ery  nature  of 
the  right.     If  they  had  chosen,  they  might  have  excluded  it, 
but  they  have  not  done  so. 

Lord  President, — I  am  of  the  same  opinion.  Even  although 
there  had  been  an  express  agreement  that  each  party  was  to  go 
along  the  banks  of  this  canal,  they  would  not  have  been  entitled 
nimiously  to  exercise  that  right  on  the  lands  of  other  heritors. 
Suppose  the  lower  mill  were  in  back  water,  would  the  tenant 
of  these  mills  not  be  entitled  to  go  upwards  and  see  how  this 
was  occasioned  ?   I  apprehend  he  would.     They  consented  to 
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tlis  rot  being  made  as  a  company  roncem,  and  each  party  must 
have  tbe-right  of  doing  that  which  la  necessary  for  the  fair  and 
proper  use  and  enjoyment  of  the  subject  Take  the  case  of  a 
land  of  homes  in  a  town,  where  the  owner  of  the  upper  storey 
is  bound  to  maintain  the  roof,  and  I,  one  of  the  lower  proprie- 
tors, find  the  water  running  down  and  destroying  my  house — am 
I  not  entitled  to  go  up  and  see  what  is  the  cause  of  this  ? 

Lord  CVaigttf.— .With  deference,  that  is  a  different  case  from 
ibis ;  for  every  proprietor  has  a  common  right  to  the  roof  of  the 
hoase,  and  although  one  of  them  undertakes  an  obligation  to 
repair  the  roof,  that  does  not  take  away  the  common  right  that 
existed  in  each  before,  to  go  and  see  the  cause  of  the  damage ; 
but  I  think,  even  in  such  a  case,  an  inferior  proprietor  is  entitled 
to  go  only  civilly,  in  the  first  place,  and  ask  access,  and  if  that  be 
refused,  be  ought  to  apply  to  the  Judge  Ordinary  of  the  bounds. 
I  don't  think  this  is  a  copartnery  concern.  The  parties  are  not 
liable  for  each  other — and  there  is  no  common  fund.  They  so 
far  enter  into  an  agreement,  by  which  they  are  to  have  the  com- 
mon benefit  of  the  water;  but  none  of  them  gives  up  his  pro- 
perty—there is  merely,  I  conceive,  a  right  of  serritude.  Wiit 
look  to  the  contract,  and  there  is  no  constitution  of  a  servitude, 
farther  than  that  one  of  the  parties  becomes  bound  to  give  a 
uipply  of  water  of  a  fixed  extent ;  but  beyond  that,  I  conceive 
there  is  no  right  of  servitude  created  of  any  kind.  I  think  that, 
without  a  title,  there  could  be  no  possessory  judgment;  and  I 
think  there  was  no  possession  here  to  found  such  judgment. 

Lord  Gilties. — I  don't  think  this  is  a  question  of  servitude  at 
ail,  but  a  question  as  to  what  is  to  be  necessarily  inferred  from  this 
agreetnent,  by  which  a  common  property  is  constituted.  It  was  a 
work  intended  for  the  common  benefit,  made  at  the  common 
expenses ;  and  what  are  the  necessary  consequences  flowing  from 
thjg?  Have  the  parties  not  a  right  to  see  that  the  obligations  of 
the  others  are  fulfilled?  I  can  see  that  a  most  nlmious  use  might 
be  made  of  a  right  to  go  along  the  banks  of  this  canal,  at  all 
times,  and  for  all  purposes,  which  are  not  included  under  the 
agreement ;  and  I  am  afraid  there  baa  been  a  little  too  much  of 
that  in  this  case.  Any  of  them  may  go  along  the  banks  of  this 
canal,  under  the  pretext  of  seeing  that  it  is  property  kept  in 
order,  when,  in  reality,  only  for  the  purpose  of  annoying  their 
neighbours.  But  if  they  attempt  to  do  so,  the  law  will  restrain 
them.  But,  on  the  other  hand,  a  most  nimious  use  may  be 
made  of  their  rights  by  the  other  party,  who  will  not  allow 
them  to  go  along  the  banks  at  all,  for  any  purpose.  But  if 
you  will  restrain  the  one  party  if  he  acts  nimioiisly,  so 
must  you  also  restrain  the  other.  I  think  the  lower'  pro- 
prietors are  entitled  to  access  to  the  sluice,  and  along  the  canal 
at  all  thnes  when  it  ia  necessary,  for  the  fair  and  real  purposes 
of  the  common  property.  If  they  resort  there  at  improper  times, 
and  in  an  improper  manner,  they  will  be  restrained,  as  acting 
nimiously ;  on  the  other  hand,  if  the  upper  heritor  improperiy 
and  nimiously  refuses  access,  he  must  be  also  restrained.  Take 
the  case,  that  I  let  a  field  to  a  tenant,  and  take  him  bound  to 
sow  it  with  grass  seeds,  which  I  am  to  furnish,  and  I  send  my 
grieve  to  see  that  they  are  sown,  and  the  tenant  says  he  will  not 
permit  biro.  Is  he  entitled  to  do  that  ?  How  am  I  to  know 
whether  they  are  sown  or  not  ?  Oh,  but  he  answers,  you  have 
your  action  of  damages,  if  I  do  not  fulfil  my  obligation.  I  ap- 
prehend I  am  not  bound  to  rest  with  such  an  answer.  I  have 
a  right  to  see  that  the  obligation  is  performed.  I  think  the 
rule  Rppliea  here,  and  that  the  lower  heritors  have  a  right  to  go 
at  all  times,  when  it  is  necessary,  along  the  bank  of  the  canal ; 
but  that  they  have  no  right  to  do  so  nimiously. 

The  Court,  of  this  date,  pronounced  the  following' 
interlocutors,  which  were  prepared  by  Lord  fialgray : 
—In  the  second  process, 

"  Recal  the  interlocutor  of  the  Lord  Ordinary,  reclaimed 
against;  remit Mmj;ftczier  to  the  Sheriff,  and  decern;  find  ex- 
penses  due,"  &c. 

In  the  first  process,  the  Court 

"  Advocate  the  cause;  and  in  respect,  li/,  That  by  an  agree- 
wewt  entered  into,  of  date  lOth  August  1801,  between  Mr 
Morehead  of  Herbcrtshire,  Mr  Napier  of  Randolph  Hill,  and 
Mr  Heid  of  BonnymiU,  it  was  agreed  that  a  dam-dyke  aboiild 
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be  erected  across  the  river  Carron ;  and  that  a  cut  or  canal  should 
be  made,  of  certain  dimensions,  through  the  lands  of  the  parties^ 
in  such  a  direction  '  as  should  be  found  most  suitable  for  all 
concerned ;'  and  that  the  parties  should  have  full  power  and 
*  liberty  to  erect  such  mills  as  they  should  think  proper  upon 
the  sides  of  the  canal,  each  within  his  property  ;*  by  which  agree- 
ment, an  operation  was  undertaken  and  erected,  for  mutual  bene- 
fit and  advantage,  and  in  which  all  were  jointly  interested.  2d, 
In  respect  that  such  mutual  contract  and  agreement  necessarily 
imposes  on  all  concerned  an  obligation  to  implement  what  has 
been  respectively  undertaken,  and  creates  a  legal  interest  in  all 
to  whom  it  belongs,  to  see  that  it  is  so  done.  3d,  In  respect 
that  a  contract,  entered  into  for  mutual  benefit  and  advantage^ 
also  necessarily  supposes  such  concessions  of  right,  and  such 
permissions,  hinc  inde,  as  may  enable  parties  to  support  their 
agreement ;  and  that  the  lew  of  Scotland  always  prefers  the  pre- 
venting of  injury  or  of  damage,  to  any  future  reparation,  by  in- 
demnification in  the  wnv  of  damages ;  therefore,  recal  the  in- 
terlocutor of  the  Sheriff  and  of  the  I^rd  Ordinary,  and  find, 
1 .  That  in  consequence  of  the  foresaid  agreement,  the  respective 
parties  concerned,  or  persons  properly  authorised  by  them,  have 
a  right  to  pass  along  the  bank  of  the  cot  or  canal,  to  examine 
the  same,  and  see  that  it  is  kept  in  proper  repair  by  all  concerned, 
and  that  the  stipulated  quantity  of  water  is  supplied  to  the  parties 
interested,  and  so  as  either  to  prevent  apparent  injury,  or  to 
remedy  such  when  it  does  happen,  as  speedily  as  possible,  but 
for  no  other  end  or  purpose.  2.  Kind,  that  such  right  of  pro- 
perty along  the  banks  of  the  cut  or  canal,  for  the  purposes 
above  mentioned,  is  not  to  be  exercised  unnecessarily  or  nimi- 
ously; and  if  any  such  improper  exercise, of  the  right  should  bo 
attempted,  reserve  to  all  concerned,  right  to  complain  to  the 
Judge  Ordinary  thereupon ;  find,  in  the  whole  circumstances  of 
the  case,  no  expenses  due  to  either  party,  and  deceni." 

First  Divison — Lord  Ordinary,  Newton. -.-^cf.  Skene,   W. 

Bell AU,  Dean  of  Faculty  (Hope),  Whigham. — Maclean  and. 

Giffen,  and  J.  Macandrew,  Agents. — Sir  W.   Scott,  Clerk.— 

[J.  r.  2>.] 

I5tk  February  1832. 

No.  219 Walter  Stirling  Glas.  Petitioner,  v,  Charles 

Campbell  Stewart,  Retpondent, 

Proce6S-.-Expen8e6 — PaHiet  having  titled  themteivet  in  ntpportqf 
a  petition  and  complaint  againtt  a  Judicial /actor,  brought  at  the 
instance o/a  different  party ;  and  thepetUion  and  complaint  having 
been  ditmiued,  and  the  retpondent  found  generaUy  liable  in  ex-- 
pentet-^Neld,  in  apjfromng  of  the  auditor* t  report,  although  no 
note  of  objection  wat  lodged  againtt  it,  that  the  Court  were  en^ 
titled  to  find  that  the  partiet  who  had  titled  themtelvet  were  only 
liable  in  expentetjrom  the  date  of  tlieir  appearance. 

In  this  case,  reported  antea.  Vol.  IV.  p.  185,  some 
of  the  creditors  having,  notwithstanding  tlio  opinion 
of  the  majority  of  the  committee,  supported  the  peti- 
tion, the  Court,  14th  December  1831,  dismissed  the 
complaint^  and  found  the  petitioners  liable  in  expenses. 
The  accoant  of  expenses  having  been  audited,  and 
the  auditor  having  taxed  the  account;  when  the 
aocount  caine  to  be  approved  of  by  the  Court,  no 
vritten  note  of  objections  to  that  report  was  lodged— 
bnt  it  was  objected  at  the  Bar  by  the  creditors,  who 
had  appeared  and  sisted  themselves  as  parties  to  the 
original  petition  and  complaint,  that  they  could  not 
be  liable  for  any  part  of  the  expense  prior  to  their 
having  become  parties  to  the  action,  and  therefore, 
that  the  Court  should  qualify  the  judgment  previously 
pronounced  to  that  effect.  To  this  it  was  answered««- 
I.  That  there  had  been  no  note  of  obiections  to  the 
auditor's  report  lodged,  as  required  by  the  Act  of 
Sederunt ;  and  that,  therefore,  the  Court  conid  not 
entertain  the  point. — II.  That  the  lodgraent  of  the 
Courts    finding  the  petitioners    nable    in  expenses 
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generally,  was  final,  and  could  not  be  set  aside,  which 
the  present  was  manifestly  an  attempt  to  do. 

Lord  Presuleni — The  interlocutor  does  not  find  tbem  con- 
junctly and  severally  liable,  but  merely  finds,  generally,  the  pe- 
titioners liable  in  expenses. 

Lord  Craigie, —  I  think  that  the  expenses  occasioned  subse- 
quent to  the  appearance  of  these  parties,  they  must  pay. 

The  Court  pronounced  this  interlocutor : — 

•*  The  Lords,  of  new,  remit  to  the  auditor  to  ascertain  the 
amount  of  the  expenses  incurred  before  the  creditors  sisted  them- 
selves as  parties  in  support  of  the  petition,  and  of  the  expenses 
incurred  subsequent  thereto,  distinguishing  what  part  M'as  in- 
curred by  means  of  any  separate  appearance  for  Glas,  &c.,  the 
original  petitioners.** 

First   Division.  —  JcL    D.    M'Neill AlL    Jameson. — D. 

t^isher,  S.  S.  C,  and  Alexander  Douglas,  W.S.,  Agents. —  Sir 
R.  Dundas,  Clerk— [./.  W.  /?.] 

\bth  Februarif  1832. 

No.  220. — The  Rev.  G.  G.  Dunn,  Pursuer, ».  John 
GoBDON,  &c.  Defenders, 

Tefnds — Decreet- Arbitral — Approbation — Valuation  —  Minis, 
ter — Two  parties  interested  in  the  teinda  of  a  parish,  haV' 
ing  obtained  a  decreet-afbitrcU  valuing  the  teinds  in  17C0,  the 
minister  having  been  no  partg — Held,  that  one  oif  them  could 
tiot  obtain  a  judicial  approbation  of  that  decreet-arbitrtU,  wherC" 
by  the  rigfUs  of  the  minister  would  be  affected — Distinction  drawn 
between  the  approbation  of  a  valuation  by  sub-commissionerMy 
and  an  origitial  valuation  in  which,  by  consent  qf  parties,  a 
former  and  private  decreet-  arbitral  is  received  instead  qf  proof 

In  1759,  the  College  of  Aberdeen,  titulars  of  the 
teinds  of  Slains  and  Furvie,  entered  into  a  submis- 
sion (to  which  the  minister  was  no  party,)  with  Lord 
Errol,  regarding  the  yearly  amount  of  parsonage  and 
vicarage  teind  payable  by  the'  latter,  'i'his  was  de- 
termined by  decreet- arbitral  in  1760,  which  contain- 
ed the  following  clauses : — 

"  .Excepting  always  the  stipend  to  the  minister,  which  I  find 
ought  to  be  paid  at  the  terms,  and  delivered  at  the  places  ap- 
pointed in  the  decreet  of  modification  and  locality  of  the  said 
parishes  of  Slains  and  Furvie,  or  otherways  ascertained  by  use 
and  wont.**  **  But  as  it  appears  that  there  is  puyable  out  of  the 
said  James  Earl  of  Errors  lands,  within  the  said  titularity,  year- 
ly, to  the  minister  of  Slains  and  Furvie,  twenty-seven  bolls  bear, 
which  exceeds  the  teind  bear,  as  aforesaid,  in  six  bolls  one  firlot 
Bfid  three-fifths  of  a  peck,  and  notwithstanding  thereof,  the  said 
James  Earl  of  Errol  has  been  In  use  of  payment  of  the  said 
twenty-seven  bolls  of  bear  to  the  said  minister.  But  in  respect 
the  whole  teind  is  hereby  decerned  to  be  paid  and  delivered  to 
the  titular,  with  the  exception  above  mentioned,  1  farther  ordain 
the  said  titulars  to  free  apd  relieve  the  said  James  Earl  of  Errol 
and  his  foresaids,  of  the  said  six  bolls  one  liriot  uid  three-fifths 
of  a  peck  of  bear  in  all  time  poming.'* 

In  this  valaation,  the  lands  of  Netherleask,  Knaps- 
leask,  and  pertinents,  since  belonging  to  the  defender, 
were  not  incladed,  as  being  part  of  the  parish  of  Ellon, 
and  annexed  to  Slains  only  quoad  sacra.  And  it  was 
matter  of  dispute  whether  or  not  the  lands  of  Kirk- 
town  of  Slains  were  or  were  not  held  of  the  College, 
cum  decimis  garbalibus  indusis.  In  a  locality  in  1799, 
the  predecessor  of  Gordon  was  held  confessed  on  a 
rental.  Charles  Gordon,  the  ancestor  of  the  defender, 
entered  into  possession  of  the  lands  of  Slains  in  180  J . 
Bv  a  subsequent  decree  of  valuation  in  1802,  the 
whole  teinds  of  his  lands  were  declared.  The  decree 
expressly  reserved  all  prior  valuations  or  decrees. 
The  lands  of  Kirktown  of  Slains  were  valued  at  £Si 


Sterling  of  teind,  and  no  proof  was  adduced  of  their 
being  held  cum  decimis  indusis.  This  valuation  was 
expressly  founded  on  in  the  augmentation  obtained 
by  the  minister  in  1809.  Thereafter,  the  King's  Col- 
lege, as  titulars,  brought  against  him,  but  not  against 
the  minister,  a  reduction  of  the  old  decreet-arbitral 
in  1760,  concluding  for  payment  or  accounting,  ac- 
cording to  the  valuation  of  1802.  This  depended  for 
some  time,  but  at  length  the  Court  assoilaied  the  de- 
fender. In  1829,  the  pursuer  brought  a  summons  of 
augmentation,  modification  and  locality,  calling  the 
patron,  heritors,  and  titulars,  and  pleading — I.  The 
submission  and  decreet-arbitral  founded  upon  are  not 
valid  and  efiPectnal  deeds ;  but  are  irregular  in  various 
essential  formalities,  and  have  never  been  followed  by 
any  use  of  payment,  or  other  acknowledgment  which 
gives  them  authority. — II.  The  transaction  to  which 
the  form  of  a  submission  and  decreet-arbitral  was 
given,  has  no  force  or  efifect  in  law  against  the  minis- 
ter of  the  parish,  and  cannot  injure  the  rights  of  the 
benefice,  the  minister  for  the  time  being  having  been 
in  no  respect  made  a  party  to  the  submissiou  and 
decreet-aroitral ;  and  no  ground  is  stated  upon  which 
the  decreet-arbitral  can  be  in  law  efiPectual  against  the 
minister  of  the  parish. — 111.  The  process  ofvaluation 
in  1802,  afiPbrds  a  conclusive  proof  that  the  proceed- 
ings in  1760  were  of  no  force  against  the  minister. — 
1 V.  The  process  of  reduction,  and  the  decree  pro- 
nounced therein,  is  of  no  eflPect  against  the  minister 
of  the  parish,  who  was  not  a  party  thereto. — V«  The 
lands  of  Kirktown  of  Slains  are  not,  by  their  titles,  ex- 
empted from  payment  of  teinds.  The  clauses  referred 
to  m  the  condescendence  do  not  admit  of  the  inter- 
pretation put  upon  them  by  the  condescender.  And 
any  such  interpretation  of  the  deed  1719  would  im- 
port, that  all  tne  lands  in  the  parish  were  held  cum 
aecimis  indusis,  et  nungttam  antea  separatit. — VI. 
The  charter  1587  does  not  import  any  exemption 
from  teinds,  and  its  true  import  and  meaning  are  cor- 
rectlv  explained  in  the  terms  of  the  subsequent  titles, 
which  the  condescender  alleges  to  be  erroneous  trans- 
lations or  constructions. — Vll.  No  ground  has  been 
stated,  either  in  fact  or  law,  sufficient  either  to  esta- 
blish any  old  valuation  prior  to  1802,  or  claim  of  ex- 
emption on  the  part  of  the  condescender.  Colonel 
Gordon.  The  defender,  Colonel  Gordon,  pleaded — 
I.  The  valuation  of  the  teinds  of  Slains,  as  ascertain- 
ed and  declared  by  the  decreet-arbitral  in  1760,  was  a 
valid  and  regular  proceeding ;  and  the  said  decreet-ar- 
bitral is  in  law  effectual  against  the  minister,  titular, 
and  all  concerned. — IL  The  process  of  valuation,  in 
1802,  being  brought  by  Mr  Gordon  in  error,  or  in 
ignorance  of  the  prior  award,  and  the  decree  pro- 
nounced in  that  process  bearing  an  express  reserva- 
tion of  all  former  valuations,  the  condescender  is  not, 
by  these  proceedings,  barred  or  excluded  from  found- 
ing on  the  decree-arbitral,  and  insisting  that  the  teinds 
of  his  lands  shall  be  held  as  of  the  quantities  and  values 
ascertained  by  that  decree. — III.  The  lands  of  Kirk- 
town of  Slains  are  exempted  from  teind,  in  respect  of 
their  being  held  cum  decimis  indusis^  et  nunquam  antea 
separatism 

Meanwhile,  the  defender  brought,  in  1830,  a  sum- 
mons of  approbation  of  the  old  decreet-arbitral  in  1760, 
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calling  the  College,  the  Minister  and  the  Crown. 
Both  parties  stated  the  same  facts  and  pleas  as  in  the 
former  action.     In  the  action  of  approbation, 

"  The  Lord  Ordinary  (SOth  December  1831,)  having  consi. 
dered  the  closed  record,  and  heard  parties*  procurators  thereon, 
a:id  advised  the  whole  process,  in  this  action  of  approbation, — 
i>ustains  the  defences,  assoilzies  the  defenders,  and  decerns : 
Finds  expenses  due,  and  remits  the  account,  when  lodged,  to 

the  auditor,  to  be  taxed Note The  Lord  Ordinary  holds 

these  points  to  be  settled: — 1.  That  in  a  process  of  valuation 
before  the  High  Commission,  the  minister  of  the  parish  must  be 
called,  in  order  to  make  the  decreet  binding  on  his  successors. 
Forbes,  399,  401;  Ersk.  2,  10,  35;  Minister  of  Kirkbean, 
February  4,  1708.     2.   That  in  a  process  of  approbation  of  a 

sub-valuation,  the  rule  is  the  same Lord  Salton  v  Cook,  May 

22, 1827,  F.  C.     Alinister  of  Speymouth  and  Duke  of  Gordon, 
December  2,  182a     3.  That  where  the  benefice  was  a  parson- 
3^e,  and  the  minister,  of  course,  titular,  a  report  of  valuation  by 
the  sub-commissioners  caimot  be  approved  of.  unless  it  appears 
that  it  was  made  in  a  process  under  the  old  statutes  or  conimis- 
sion,  to  which  the  minister  was  called  as  a  party. — Fergusson  v, 
Ojllespie(Arrochar,)  February  4,  1795,  aifirmed  February  15, 
1797.    4.  That,  where  the  minister  was  a  stipendiary,  and  the 
titular  was  duly  called,  a  sub-valuation  may  be  approved  of, 
though  it  does  not  appear  that  the  minister  was  either  called 
or  present— Macneil  v.  Muir  of  Campbelltown,  June  3,  1801, 
affirmed  February  20,  1809.     5.  That  extrajudicial  contracts  or 
tnuisactiona  may  be  the  grounds  of  decrees  of  approbation,  if  it 
appears  either  that  they  were  consented  to  by  the  minister,  or 
that  be,  being  duly  called  in  the  process  of  approbation,  makes 
rio  objection  to  the  decree  being  pronounced.     This  point  might 
iia?e  been  thought  at  least  doubtful,  but  seems  to  be  settled  by 
these  cases..»Lockhart  o.  Duke  of  Hamilton,   Norember  20, 
J  79a    Hamilton  v.  Colbrook,  November  30,  1803.     Goldie  v. 
Hamilton,  November  22,  1820.     6.  In  the  last  case  mentioned, 
it  was  decided,  that  where  the  minister  was  duly  called  in  a 
process  of  approbation  of  such  an  extrajudicial  valuation,  to  which 
be  had  not  been  a  party,  and  did  not  appear  to  object  to  it,  he 
could  not  afterwards   reduce   the   decree  of  approbation  pro- 
nounced.    The  ground  of  decision  was,  that  the  decree  must 
be  held  to  be  equi\'alent  to  a  decree  of  valuation  by  the  High 
Commission.      Council,    1,215. ,  But   the    Court  were  much 
divided  in  opinloD  on  that  case ;  and  the  judgment  does  not  well 
arcord  with  those  in  the  cases  of  Kinnoul  and  Spe3rmouth  in 
1823.    But,  taking  all  these  points  to  be  so  far  settled,  it  has 
iterer  been  held  or  decided,  that  any  extrajudicial  valuation,  by 
contract  or  arbitration  between  the  titular  and  the  heritor,  to 
which  the  minister  has  been  no  party,  can  be  insisted  on  as  the 
ground  of  a  decreet  of  approbation,  where  the  minister  appears 
in  that  process,  and  expressly  objects  to  iL     That  is  the  present 
case.     The  judgment  in  the  case  of  Knox  v.  the  Heritors  of 
Slaraannan,  June  23,  1 773  is  express,  even  in  a  case  where  the 
minister  for  the  time  had  been  a  party  to  the  contract,  *  that 
nothing  con  ascertain  the  value  of  the  teinds  in  a  question  M-ith 
the  minister,  bat  a  proper  decreet  of  valuation  by  the  proper 
Court.    Con.   1,  p.  216.     And  in  the  case  of  Colbrook,  the 
(3ourt  expressly  condemned  the  practice  of  extrajudicial  valua* 
tions,  even  while  they  granted  the  approbation,  on  the  defect  of 
title  and  interest  in  the  objecting  party.     The  Lord  Ordinary  . 
conceives,  that  any  valuation  obtained  by  arbitration  is  in  quite 
a  different  situation  from  a  report  of  the  sub-commissioners.    In 
tbe  latter,  though  not  bearing  that  the  minister  was  called,  it  may 
be  held,  that  the  Procurator-fiscal  of  the  Presbytery  acted  for 
the  interest  of  the  church :     But,  independent  of  this,  such 
nports  have  the  express  authority  of  the  statutes,  declaring  that 
they  shall  be  the  grounds  of  decrees  of  approbation.     Extni- 
judicial  arrangements,  however  well  conducted,  have  no  such 
saneiiofu     There  are  strong  specialties  in  this  case,  arising  from 
the  clause  of  relief  in  the  decreet-arbitnd,  from  the  decree  of 
valuation  in  1802,  and  from  the  remarkable  terms  of  the  decree 
of  absolvitor  in  the  process  of  reduction  between  the  King's 
College  of  Aberdeen  and  Mr  Gordon,  in  1809.     Bnt  the  Lord 
Ordinary,  having  a  clear  opinion  on  the  general  point,  docs  not 
'bink  it  neceesary  to  go  into  these  specialtie**.'' 


And  in  the  augmentatiun, 

"The  Lord  Ordinary  (iOih  December  1831,)  having  consi- 
dered this  closed  record,  ajid  heard  parties'  procurators  thereun. 
In  respect  that,  in  the  rehitivc  process  of  approbation,  he  has 
pronounced  an  interlocutor  assoilzieing  the  defenders, —  Repels 
the  pleas  set  forth  by  Colonel  Gordon  in  this  process,  founded 
on  the  valuation  expressed  in  the  decreet-arbitral  in  1760,^ 
reserving  to  him  his  rights  under  the  decreet  of  valuation  in 
1802 ;  and  in  respect  that  the  question,  whether  the  said  Colonel 
Gordon  holds  the  lands  of  Kirktoun  of  Sluins  by  titles,  cum 
decimis  iitciusis,  to  the  effect  of  exempting  him  from  all  payment 
of  teinds  for  these  lands,  belongs  more  properly  to  the  process 
of  locality,  after  the  Court  shall  have  disposed  of  the  minister's 
claim  for  an  augmentation  of  stipend;  and,  farther,  in  respect 
that  Colonel  Gordon  now  demands  a  diligence  for  the  recovery 
of  other  and  more  ancient  title-deeds  than  those  already  produced, 
supersedes  farther  consideration  of  this  part  of  the  case  until  the 
process  shall  be  remitted  to  the  Lord  Ordinary,  for  the  purpose 
of  preparing  a  locality,  reserving  to  Colonel  Gordon  all  pleas 
and  demands  competent  to  him  under  this  record,  and  to  all 
other  parties  their  answers  thereto,  as  accords  of  the  law,  and 
makes  avizandum  with  the  process  to  the  Lords." 

Colonel  Gordon  reclaimed  against  both  interlocu- 
tors.   At  advizing, 

Lord  Glenlee  held  that  a  private  arrangement  between  parties, 
and  a  valuation  by  sub-commissioners,  were  totally  different 
things.  To  the  latter,  if  regular,  the  Court  were  bound  to 
adhibit  their  approbation,  whatever  they  thought  of  it  But  where 
the  Court  approved  of  a  private  agreement,  the  mere  use  of  the 
word  approbation  did  not  alter  the  nature  of  the  agreement. 
The  parties  merely  asked,  and  obtained  from  the  Court,  an  ori- 
ginal valuation,  on  the  ground  that  a  certain  agreement  svna 
binding  on  the  parties.  But,  on  common  principles  of  law,  there 
were  no  termini  habitet  for  approving  of  this  transaction  as  a 
binding  one.  In  all  other  similar  cases,  the  minister  either  ap- 
peared or  was  called. 

Lord  Cringlelu!  viewed  the  principles  laid  down  by  the  Lord 
Ordinary  as  fixed.  It  was  a  rc$  inter  alios  acta.  The  thing 
sought  was,  properly  speaking,  a  valuation,  and  not  a  decree  of 
approbation.  The  contract  of  parties  was  just- to  be  taken  in- 
stead  of  proof.  The  minister  said  that  he  ought  to  be  let  in, 
to  show  that  these  proceedings,  so  far  back  as  1760,  were  irre* 
gular.     But  how  was  the  minister  to  show  it  ? 

The  Lord  Jusiicc-Clerky  on  considering  all  the  authorities,  was 
clear  that  the  principles  of  the  interlocutor  were  invincible.  The 
transaction  in  1759-60  was  a  private  one,  for  the  accommodation 
of  two  parties.  The  arbiter  had  proceeded  regularly.  But  the 
whole  thing  was  behind  the  back  of  the  minister.  And  now, 
at  the  distance  of  70  years,  the  party  asked  the  Court  to  approve 
of  such  a  private  arrangement  No  principle  went  to  support 
such  an  attempt.  Not  one  statute  regarding  teinds  sanctioned 
private  arrangements,  to  the  effect  of  in  the  least  compromising 
the  interests  of  the  minister.  Some  parts  of  the  decreet-arbitral 
itself,  showed  the  character  of  the  transaction.  The  attempt 
was  extravagant 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act,  Dean  of 

Faculty  (Hope,)  H.  Robertson. — JU,   Keay,  Cuninghame 

H.  Grabame,  W.S.,  and  C.  V,  Davidson,  W.S.,  Agents. — ^Ir 
Davidson,  Clerk.— [2'.  C] 

l6//i  February  1832. 

No.  221. — William  Forbes  of  Callendar,  pMr^M^,  r. 
John  Livingstone  of  Pakkuall,  Defender. 

Process — Competency — Summons — Conclusions  of — Record — 
Opening  up  of — A  pttrtuer  having  brought  an  nctiont  conclude 
ingfor  the  whole  coal  in  certain  lands;  and  havin»  in  his  conde- 
scendence departed  therefrom^  and  only  claimed  the  half —  //cA/,  /. 
T/ial  o'i  i'l'fr/oc'ttior  la  terms  of  the  condescendence  icas  incom- 
petent 6t'<"^  ^t""^"" '*»■«'* '<^^  ^/y  '^'t'  s^ffnmvns — //.  Tlinl  the  record^ 
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•fUr  it  wai  closedt  could  not  bg  opened  vp,  to  receive  a  nao  state' 
ment  regarding  the  valuation  of  part  of  the  property  in  dispute. 

In  ISH,  the  pursuer  rained  a  summons  of  declarator 
against  the  defender,  setting  forth.  That  he  was  heri* 
table  proprietor  of  the  estate  and  barony  of  Almond  or 
Haining:    That  the  former  proprietors  granted   feu 
rights  of  various  parts,  and  in  particular,  the  lands  of 
Manuelrig,   with    their   pertinents,    and    proportion 
of  the  muir  of  Muiravonside,  excepting  always  to 
"  their  heirs  and  successors,  superiors  of  the  said  lands, 
the  privilege  and  liberty  of  digging  and  winning  coal 
and  Goal-heoghs,  in  any  part"  of  the  same :  That  the 
defender  held  part  of  said  lands,  and  notwithstanding 
the  above  reservation,  worked  coal  without  the  pur- 
suer's consent,  and  had  refused  to  desist.     The  sum- 
mons concluded.  That  the  defender  should  exhibit  his 
titles,  and  that  it  should  be  found  and  declared  that 
Manuelrig  included  the  lands  of  Bnrnside,  with  the 
pendicle  called  Tappnck,  or  Sanpuckstance,  Greenwells, 
Hirst,  Glenend  ana  Glenhead:  That  the  pursuer,  and 
his  heirs  and  successors,  had  the  only  good  and  un- 
doubted right  to  the  whole  coal  in  the  said  lands,  and 
to  dig  and  carry  away  the  same ;  and  that  the  defender 
had  no  right  thereto,  and  should  instantly  cease,  not 
only  from  working  it  in  any  way,  but  should  exhibit 
a  correct  account  of  the  quantities  disposed  of  by  him 
and  his  predecessors,  &c.,  and  make  payment  thereof 
to  the  pursuer,  and  of  £10,000  as  the  value  of  the 
coal  already  raisted,  and  of  £60  per  week,  till  the 
workings  should  be  stopped.     The  defender  admitted 
the  restriction,  quoad  the  lands  of  Manuelrig,  alias 
Haining,  which  he  held  of  the  pursuer.     But  he  de- 
nied that  the  lands  libelled  on,  formed  any  part  of  the 
barony  of  Manuel ;  and  maintained,  that  they  were 
held  of  separate  superiors,  and  without  any  reservation 
as  to  the  coal.     Thereafter,  the  defender  raised  a 
counter-action  of  declarator  and  damages  against  the 
pursuer,  to  have  it  declared  that  the  estate  of  Parkhall 
had  been  possessed  by  the  defender  and  his  ancestors 
as  a  unum  quirt,  for  upwards  of  100  years,  in  virtue  of 
a  disjunction  from  Haining,  contained  in  a  Grown  char- 
ter, and  also  a  decree  of  division  and  excambion  in 
1778:  That  the  pursuer  should  be  ordained  to  desist 
from  troubling  the  defender  in  working  his  coal,  and 
to  pay  £20,000  for  molesting,  and  preventing  the  de- 
fender from  letting  his  colliery. 

These  actions  having  been  conjoined,  the  pursuer 
averred  in  bis  condescendence,  Ttiat  there  were  two 
portions  of  land  called  Manuelrig — one  lying  in  the 
barony  of  Haining,  and  the  other  in  that  of  Manuel- 
fowlis:  That  each  of  these  was  a  four-merk  land  of 
equal  extent,  and  Iving  runrig,  and  bad  an  equal  por- 
tion of  the  muir  allotted  to  it ;  and  therefore,  that  the 
pursuer,  under  the  reservation  quoad  the  lands  of 
Haining,  was  entitled  to  one-half  of  the  coal,  with- 
out distinguishing  it  from  the  moiety  of  Manuelfowlis. 
The  defender  denied  the  pursuer*s  allegations,  and 
maintained,  That  he  was  not  entitled  to  judgment,  in 
respect  that  lie  had  departed  from  the  conclusions  of 
his  summons,  in  which  he  laid  claim  to  the  whole  coal ; 
whereas,  in  his  condescendence,  he  had  only  demanded 
the  half,  and  had  averred  two  new  facts,  viz.  I.  That 
the  lands  lay  runrig — a  circumstance  alleged  to  be 
proved  by  a  decree-arbitral  in   1711;  and,  II.  That 


they  were  of  equal  extent.  The  Manuelrig  in  Manuel-' 
fowlis,  was  rated  in  the  cess  books  at  £'259, 5.  6.  The 
pursuer,  after  the  record  was  closed,  wished  to  cor- 
rect this  valuation,  by  a  minute,  and  to  make  it  £54', 
18s.  9d. 

Lord  Mackenzie  pronounced  this  interlocutor,  l2th 
November  1831: 

•*  Having  considered  the  closed  record,  the  revised  case*  for 
the  parties,  minute  for  Mr  Forben,  and  whole  pfocess,  Hnds 
no  legal  ground  stated  on  which  the  pursuer,  Mr  Forbes,  ran 
be  allowed  to  alter  the  record  without  the  consent  of  the  other 
party :     Finds,  that  the  lands,  to  the  coal  of  which  the  present 
conjoined  actions  relate,  form  part  of  the  lands  of  Manuelrig : 
Finds,  that  the  lands  of  Manuelrig  consist  of  two  portions  viz. 
Manuelrig  being  part  of  the  baronv  of  Manuelfowlis,  and  Ma- 
nuelrig being  part  of  the  barony  of  Haining :     Finds,  that  the 
pursuer  has  right,  under  the  reservation  libelled  on  by  him,  to  the 
coal  of  the  latter  portions  of  lands ;  and  that  he  has  not  right  to 
the  coal  of  the  former  portion,  which  belongs  to  the  defender : 
Finds,  that  the  portions  appear  to  have  been  possessed  in  run- 
rig ;  and,  at  any  rate,  have  been  so  intermingled  that  it  is  not 
possible  now  to  determine  the  boundaries  of  them :     Therefore 
finds,  that  the  coal  under  the  whole  lands  of  Manuelrig  must 
be  held  to  belong  to  the  pursuer,  (under  the  said  reservation) 
and  to  the  defender  in  common  property,  each  having  a  share 
proportionate  to  the  extent  of  the  lands  to  the  coal,  of  which, 
if  the  boundaries  were  known,  each  would  have  nght :     Finds 
in  defect  of  evidence  to  the  contrary,  the  extent  of  these  land;* 
must  be  held  to  have  been  equal ;  and  finds  no  evidence  sufficient 
to  show  the  contrary ;  but  that,  in  all  the  circumstances  of  the 
case,  it  appears  most  likely  that  the  two  portions  were  of  equal 
extent ;  Therefore  finds,  that  the  coal  of  the  lands  libelled  be- 
longs, to  the  extent  of  one-half,  in  common  property  to  the  said 
pursuer;  and  prohibits  and  interdicts  the  said  defender  from 
working  it  in  future  without  his  consent :  Finds  the  defender 
liable  to  account  to  the  pursuer  for  one-half  of  the  clear  profit 
drawn  by  him  for  working  the  same,  since  the  raising  of  this 
action  by  the  said  pursuer,  and  decerns  accordingly ;  Finds  no 
expenses  hitherto  incurred  due  to  either  party. — Xote — The 
Lord  Ordinary  cannot  consider  the  admission  as  to  valued  rent, 
however  it  happened  to  be  made  part  of  the  record,  as  anywise 
conclusive.     He  thinks  it  was  the  duty  of  the  defender,  as  vas- 
sal, to  preserve  good  evidence  of  the  extent  of  his  feu,  and  to 
produce  it  if  he  has  it,  and  that  his  failure  in  that  duty  makes 
the  case  very  unfavourable.     The  Lord  Ordinary  does  not  see 
any  want  of  form  in  the  libel  to  afford  room  for  the  above  find* 
ings." 

Both  parties  reclaimed  :  The  defender  on  the  me- 
rits, and  the  pursuer  in  so  far  as  he  had  not  been  al^ 
lowed  to  alter  the  record.  The  defender  pleaded — 
L  That  the  condescendence  was  at  variance  with  the 
summons,  which  did  not  warrant  the  finding  of  the 
Lord  Ordinary*8  interlocutor. — IL  According  to  the 
evidence  on  record,  one  land  was  only  a  seventeenth  of 
the  valuation  of  the  other:  That  it  was  only  in  1830 
that  the  pursuer  thought  he  discovered  an  error  in  the 
valuation  of  Manuelfowlis,  which  he  had  stated  on 
record.  It  was  too  late  now  to  open  up  the  record. 
Answered — I.  The  summons  is  under  the  old  form 
of  process.  The  greater  includes  the  less ;  and  though 
the  pdrsuer,  perhaps,  asked  the  whole  coal,  sorely  he 
was  not  thereby  debarred  from  getting  the  half. — If. 
That,  by  the  lOth  section  of  the  Judicature  Act,  res 
noviier  veniens  ad  notitiam  might  be  pot  on  the  re* 
cord  after  it  was  closed.  It  had  been  doubted,  it  was 
true,  whether  the  Court  could  open  up  a  record. 

Lord  Glenlee  ^w  nothing  in  the  libel  which  authorised  a  di- 
vision of  the  coal.  It  would  require,  for  such  a  purpose,  a  very 
different  summons  from  the  present     They  mi|;bt,  of  consent. 
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under  the  summons,  follow  out  such  a  procedure.  He  thought 
that  the  parties  might  be  interdicted  from  working  the  coal  in 
dispute,  without  the  consent  of  each  other,  till  the  matter  was 
•ufficiently  and  competently  expiscated.  It  was  going  too  far  to 
•ay  that  the  coal  was  mutual.  There  should  be  an  investiga- 
tion ;  for  it  might  turn  out,  after  having  ascertained  the  boun- 
daries of  the  surface,  that  all  the  coal  lay  on  one  side. 

jArrtt  Justice' Clerk. — For  one  could  not  see  any  evidence  for 
the  findings  of  the  interlocutor  rechiimed  against — nay,  not  so 
much  as  even  to  pronounce  the  decree-arbitral  upon.  He  did 
not  think  it  bad  been  proved  that  the  lands  lay  runrig,  and 
were  of  equal  value.  Before  anything  could  be  done,  this  pre- 
liminary point  must  be  settled,  Are  the  lands  in  dispute  part  of 
the  Manuel  lying  in  the  barony  of  Haining?  Or,  are  they  in 
the  barony  of  Maituelfowlis  ?  It  was  proved  that  one  of  the 
lands  was  a  four-merk  land,  but  it  was  only  alleged  that  the 
other  was  so  in  a  general  vi'ay.  Even  assuming  thac  the  sum- 
rooiM  was  good,  (which  it  was  not,)  he  could  not  come  to  the 
same  conclusions  with  the  Lord  Ordinary.  He  would  recal  the 
intprlocutor  intoio,  except  as  to  expenses. 

Lord  Cringletie  concurred.  There  was  no  evidence  that  the 
two  liibtfittels  were  runrig.  There  should  lie  an  issue,  whether 
they  were  in  the  barony  of  Haining,  or  that  of  Manuel fowlis. 
There  was  not  a  word  about  runrig  in  the  summons :  That  of 
Forbes  was  just  the  converse  of  Livingstone's.  There  were  no 
c-uuclusious  in  the  summons  to  warrant  the  interlocutor  of  the 
Lord  Ordinary.  The  record  could  not  now  be  opened  up ;  for 
the  Act  of  Parliament  provided,  that  where  a  party  discovered 
that  he  had  raised  a  wrong  action,  he  must  abandon  it  and  begin 
of  new. 

The  Court  then  refused  Mr  Forbe8*8  note  ;  and 

*'  Quoatl  vltrOf  In  respect  that  there  does  not  appear  sufficient 
evidence  to  warrant  the  findings  of  the  interlocutor,  and  that 
tbe  said  findings  are  not  applicable  to  the  conclusions  of  the 
summonses  in  the  conjoined  actions,  Recal  the  said  interlocutor, 
and  remit  to  tbe  Lord  Ordinary  to  proceed  in  such  manner  as 
to  bis  lordship  shall  seem  fit.** 

Defender's  Authority. — Robertson  v.  Farquharson,  25th  Fe- 
bruary 1829. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jet,  For- 
syth, Keny  and  Alison;  Alexander  Douglas,  W. S.,  Agent — 
Jilt.  Skene  and  D.  M'NeUl;  William  Forbes,  W.S.,  Agent- 
Mr  Holland,  Clerk [J,  W.  //.] 

I6//1  February  1832. 

No.  222. — Mi88£8  J.  &  E.  Kibble,  v.  Stkvrnsoks,  &c. 

Bona  Fides— Heritable  Creditors — Meliorations^-  Marriage- 
Contract---^  property  having  been  destined  in  a  marrta^e-con- 
iraci  to  the  children  of  the  marriage,  and  certain  jjropisioits  settled 
on  the  wife ;  and  the  eldest  son  having  passed  over  his/other,  and 
made  up  titles  to  the  whole  property,  by  servi*ig  to  h*s  grandfather 
and  grandmother ,  and  having  thereafter  borrowed  money,  and 
granted  heritable  bonds  therefor,  whidt  his  mot/ier  signed  as  con' 
tenter — Held,  I,  Tliat  the  eldest  son  was  not  in  bona  fide,  and 
that  his  creditors  were  not  entitled  to  retain  the  rents,  and  also 
claim  meliorations, — II,  That  the  consent  of  the  mother  to  the 
bonds,  did  not  injure  her  right  to  provisions  under  her  marriage^ 
contract, 

Marion,  Janet,  and  Agnes  Sprucll  were  infeft  in 
the  lands  of  Bi*aeliead,  as  lieirs-portioners  of  their 
father.  James  Stevenson,  primus^  married  Marion, 
and  thereafter  acquired  the  shares  which  belonged  to 
Agnes  and  Janet  Kprnell.  In  this  state  of  the  titles, 
he  and  bis  wife,  in  1793,  became  parties  to  an  ante- 
nuptial contract  of  marriage  between  their  son  James 
Stevenson,  secundtts,  and  Janet  Johnstone,  whereby 
the  lands  of  Braehead  were  disponed  to  him,  "  and 
the  children  to  be  procreated  of  said  marriage ;  whom 
failing,  his  nearest  heirs  and  assignees  whomsoever." 
By  this  deed,  James  Stevenson,  secundus,  was  bound 
to  pay  the  said  Janet  Johnstone  an  annuity  of  £lo 


from  the  rents,  together  with  a  cow*s  grass,  &c.  In- 
feftroent  followed  \n  favour  of  James  Stevenson,  *e- 
cunditt^  in  fee,  and  of  Janet  Johnstone  in  liferent.  Of 
this  marriage  there  were  four  children,  viz.  James 
Stevenson,  tertius^  and  John,  Robert,  and  Janet. 
James  Stevenson,  secundtts,  died  in  1804,  without 
having  executed  any  deed  affecting  the  lands,  and  big 
son  James  terlius^  on  attaining  majority  in  1817,  made 
up  his  titles  by  passing  by  his  father,  as  if  be  had 
died  in  apparency.  He  expede,  Ist^  a  special  service 
as  heir  of  nis  grandfather,  James  primus,  to  the  two- 
thirds  of  Braehead,  which  he  acauired  from  Janet 
and  Agnes  ^pruell.  2d,  He  expede  a  special  service 
to  his  grandmother  Marion,  to  tbe  remaining  third 
of  said  lands,  in  which  she  stood  infeft  as  an  heir- 

Eortioner;  and  3£%,  He  expede  a  general  service  to 
is  father,  James  secundum.     I'bese  were  retoured, 
and  a  charter  of  con6rraation  granted  by  tbe  supe« 
rior  on  7th  July  1817,  of  the  two-thirds  which  had 
been  disponed  by  Agnes  and  Janet,  and  a  precept  of 
dare  conslat  for  infefting  him  in  these,  and  also  in  the 
third  which  belonged  to  his  grandmother.  Infeftment 
was  taken  on  18th  October  1819,  and  James  tertiut 
borrowed  larg^  sums  of  money  from  various  indivi- 
duals, and  among  others,  from  tbe   Misses  Kibbles, 
for  which   he  granted  heritable  securities  over  the 
property.     The  bonds  constituting  these  were  signed 
oy  tiis  mother,  Mrs  Stevenson  or  Johnstone,  as  con- 
senter.     The  heritable   creditors,   in  January   1828, 
took  steps  to  stfll  the  lands,  in  terms  of  the  powers  of 
sale  in  their  obligations ;  when  they  were  opposed 
by  the  younger  children  of  James  secundus^  funndiog 
upon  tbe  marriage  contract  of  1793.     Tbe  Kibbles 
failed  in  their  endeavour  to  reduce  this  deed,  both  in 
the  Court  of  Session  and  the  House  of  Lords,  (Scot. 
Jur.  Vol.  IV.  p.  49.)     In  the  meantime,  a  mnltiple- 
poindinff  was  raised  in  the  name  of  James  lertius^  in 
which  the  Kibbles  claimed  to  the  amount  of  £3350, 
and  pleaded — I.  The  heritable  securities  under  which 
they  claim  are  preferable,  in  respect  that  the  contract 
does  not  convey  tbe  property  to  the  children  of  the 
marriage  of  James  Stevenson,  but  to  the  heir  of  the 
marriage — and  i\\QJus  credUi  was  exhausted  when  the 
heir  succeeded. — II.  That,  even  supposing  this  not  to 
be  the  true  construction  of  the  contract,  the  heritable 
securities  in  favour  of  the  claimants  are  preferable, 
having  been  entered  into  on  the  faith  of  the  records, 
with  a  person  not  only  lawfully  vested  in  the  pro- 
perty, and  prior  in  date  to  the  pretended  titles  of  the 
other  claimants,  but  in  tbe  actual  and  full  possession 
thereof,  as  the  absolute  and  uncontrolled  proprietor. 
— III.  That,  in  every  possible  view,  the  claimants 
must  be  preferable  to  the  extent  of  the  beneficial  ap- 
plication of  the  money,  either  in  paying  old  Steven- 
sun's  debts,  or  in  improving  the  property. — IV.  That 
the  claimants,  seeing  that  the  widow  consented  to, 
and  concurred  in  their  securities  for  any  interest  that 
she  might  have,  are  entitled  to  be  preferred  to  the 
full  extent  of  her  liferent,  if  any  she  has,  under  the 
contract,  or  of  any  other  right  in  her  person. 

John  McDonald  appeared  as  trustee  and  disponeo 
of  the  younger  children,  and  pleaded — I.  That,  in 
virtue  of  the  marriage-contract,  all  the  children  were 
to  succeed  equally,  and  therefore  that  he  was  en« 
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titled  to  three-fuurth  parts  of  the  lands  of  Brae- 
head,  and  rents  of  the  same. — II.  The  contract  of 
marriage  between  James  Stevenson  and  Janet  John- 
stone, carries  the  property  to  the  children,  and  not  to 
the  heir  of  the  marriage. — III.  The  bonds  founded 
on  by  the  opposite  claimants,  flowing  a  non  domino^ 
80  far  as  regards  three-fourths  of  the  property,  can 
never  compete  with  the  right  of  the  true  proprietor, 
and  these  having  been  taken  in  defiance  of  the  infeft- 
nient  on  the  contract  of  marriage,  appearing  on  the 
record^  and  referred  to  in  the  searches  on  tiucing  the 
bonds,  their  claim  is  as  unfounded  in  equity  as  it  is  in 
law. — IV.  The  pretended  application  by  the  borrower 
of  the  money  borrowed,  can  never,  even  if  proved, 
afford  any  ground  of  preference  to  the  lenders. — V. 
The  consent  of  the  widow  to  the  bonds  is  not  equi- 
valent to  an  assignation  of  her  children's  rights. 

In  addition  to  these  pleas,  the  widow  of  James  se^ 
cundus,  maintained,  that  she  had  right  to  her  provi- 
sions of  a  furnished  room,  garden,  cow's  grass  and 
fodder,  and  to  an  annuity,  in  terms  of  the  said  mar- 
riage-contract. Lord  Mackenzie  pronounced  this  in- 
terlocutor (15th  December  1831): — 

"  Having  heard  parties*  procurators,  and  considered  the  closed 
record,  and  whole  process,  Sustains  the  claim  of  John  McDonald, 
junior,  as  trustee  of  John  Stevenson,  for  three-fourths  of  the 
rents,  forming  the  fund  in  medio,  after  deduction  from  the  said 
rents  of  the  vridow's  provisions  by  her  contract  of  marriage,  and 
of  an^  suras  paid  by  James  Stevenson  in  extinction  of  debts 
affecting  the  lands  of  Braehead,  and  of  any  sums  or  claims  for 
which  the  children  of  the  marriage  of  his  fathef  and  mother  taking 
these  lands,  were  liable :  Finds  the  bona  Met  of  James  Ste- 
venson, tertius,  not  proven,  and,  there&re,  that  the  claim 
for  retention  of  rents  and  for  meliorations,  on  the  ground  of  bona 
fidest  cannot  be  sustained  :  Sustains  also  the  claim  of  the  Misses 
Kibble,  for  the  remainder  of  the  fund  in  medio  ;  repels  the  claim 
of  Mrs  Janet  Johnstone  or  Stevenson,  and  appoints  the  cause 
to  be  enrolled,  with  a  view  to  the  application  of  these  findings." 

Misses  Kibbles  and  Mrs  Johnstone  reclaimed.  The 
Kibbles  pleaded — That  James  tertius,  had  at  least  a 
colourable  title,  and  was  in  bona  fidty  at  ail  events, 
from  1804,  when  his  father  died,  to  1817,  when  he 
became  major,  and  made  up  his  titles.  No  search  for 
incumbrances  took  place  till  1820.  The  rents  till  that 
period  were  bona  fide  consumpti,  and  expended  on  the 
family.  He  possessed  on  apparency,  having  seen  his 
grandfather  in  possession,  and  his  father  continuing 
it.  He  was  not  aware  of  tlie  existence  of  the  marriuge- 
contract  till  1828.  Nothing  happened  up  to  that  date 
to  shake  his  bona  fides  ;  and  the  Kibbles  were  entitled 
to  the  benefit  of  it,  in  respect  they  held  the  bonds 
which  he  had  granted.  Even  though  he  had  been  in 
mala  fide,  they  were  preferable  for  sums  expended  in 
actual  meliorations,  which  formed  a  good  claim  to  be 
deducted  from  the  rents  which  formed  the  sum 
in  medio :  That  to  these  Mrs  Stevenson  had  no  claim, 
in  roApect  of  her  consent  to  the  bonds, — and  she 
ought  not  to  have  appeared  in  the  competition. 
Answered — A  party  is  not  entitled  to  receive  the  rents, 
or  fi^uctus,  and  also  demand  repayment  of  meliorations. 
James  tertius  was  in  possession,  and  may  have  ex- 
pended the  proceeds  orfructus  of  the  property  in  im- 
proving it,  or  on  the  family.  But  he  was  in  mala  fide 
from  1819,  when  the  second  bond  was  granted ;  for 
thon  a  certificate  of  search  was  returned,  which  no- 


ticed the  infeftment  in  favour  of  his  father,  Jaunes  «^- 

cunduSf  under  the  marriage-contract.    His  mother,  io 

her  consent,  expressly  mentions  her  annuity,  &c  over 

the  said  lands,  **  eittier  by  contract"  or  otherwise — 

plainly  indicating  that  the  marriage-contract  was  not 

latent.     The  object  of  passing  by  hie  father,  in  making 

up  his  titles,  was  to  disappoint  his  brothers  and  sister. 

He  had  no  title  to  the  reuts,  because  he  was  not  heir 

apparent  under  the  contract.    The  trustee  consented, 

by  minute,  that  the  value  of  all  meliorations  necessa^ 

rily  and  beneficially  expended  on  the  lands  by  James 

tertius y  should  be  aeducted  from  the  fund  in  medio. 

The  widow  pleaded,  that  her  provisions,  at  least  so  far 

as  exigible  out  of  three-fourth  parts  of  said  property, 

must  be  deducted,  prima  loco,  from  the  fund  in  medio; 

for  though  she  was  a  consenter,  yet  she  neither  assigned 

nor  conveyed  away  any  right ;  and  that  her  remaining 

fourth  must  be  deducted,  secundo  loco,  after  the  Kibbles 

had  drawn  their  share  from  the  fourth  belonging  to 

James  tertius. 

Lord  Justice 'Clerk  thought  it  clear  that  the  existence  of 
the  marriage -contract  must  have  been  known ;  for  the  widow  was 
in  possession,  and  drawing  her  annuity ;— and  in  virtue  of  what 
title?  The  contract.  It  was  in  these  circumstances  that  she 
consented  to  the  bond.  The  whole  rents  must  be  taken  together, 
and  the  ameliorations  set  off  against  them. 

The  Court  then  pronounced  this  interlocutor : 

«  The  Lords  having  considered  this  note,  with  the  counter 
note  for  Mrs  Johnstone  or  Stevenson,  and  the  other  proceedings, 
and  having  heard  coimsel  thereon,  In  respect  of  the  minute  now 
given  in  for  the  claimant,  John  McDonald,  vary  the  interlocutor 
of  the  Lord  Ordinary,  as  complained  of  by  Misses  J.  and  E. 
Kibble,  in  so  far  as  regards  the  claim  for  meliorations,  referred 
to  in  said  minute:  Farther,  vary  the  said  interlocutor,  as  com- 
plained of  by  Mrs  Johnstone  or  Stevenson,  to  the  effect  of  sus- 
taining her  claim  for  her  provisions  under  the  marriage-contract 
referred  to,  jnimo  loco,  as  against  the  proportion  of  rents  claimed 
by  John  M' Donald;  adhere  ^uoad  ultra;  Remit  to  the  Lord 
Ordinary  to  proceed  accordingly,  and  reserve  to  his  Lordabip  all 
questions  as  to  expenses.*' 

Kibbles*  Authorities. — Duke  of  Roxburghe,  17th  iPebiuary 
1815;  M'Ghie  9.  Forbes,  1795.     Bell's  Cases. 
Authority  for  Younger  Children. — More,  15tb  June  1830. 

Second  Division. — Lord  Ordinary,  Mackensie. — Greensbields 
for  Kibbles. — All.  Jameson,  and  Alex.  Dnnlop.^-C.  J.  F.  Orr» 
W.S.,  and  John  Forrester,  W.S.,  Agents.— Mr  Feiguson, 
Clerk.— [7.  H^,  H.] 

nth  Februari/  1832. 

No.  223. — ^Ei.ucR  &  Company  &  Mandatory,  Purtuersy  v. 
Walter  Finlayson,  W.S.,  Defe^idcr. 

Cautioner — Guarantee— Letter  of — Discussion— ^par/y  having 
signed  a  letter  of  guaraulee  fw  pertons  who  became  bankrupt, 
and  werefurih  of  the  kingdom,  but  who  acknowledged  the  ac' 
curacy  of  tlie  debts  against  them'-~Held,  J,  Thai  the  creditor, 
in  a  question  with  the  cautioner,  was  not  bound  to  caii  or  discua 
the  prindpalu,  in  such  cireunutanees.'-'II,  That  the  cautioner  is 
not  entitled  to  the  benefit  of  any  stipulation*  posterior  to  the  gun^ 
rantee  between  the  debtors  artd  creditor,  regarding  their  mode  of 

dealing ///.  Drafts  must  he  aj*plied  to  the  purposes  far  which 

they  are  accepted,  or  returned. 

The  following  letter  of  guarantee,  was  addressed  to 
the  pursuers  by  the  defender : 

"  Edinburgh,  25/A  Augnst  1827. — Gentlemen, — In  consider- 
ation of  vour  having  agreed  to  give  Messrs  Hobert  and  William 
BalUngaU  a  credit  on  your  house,  I  hereby  engage  to  be  surety 
to  you  for  them  to  the  extent  of  ^200 ;  my  obligation  to  con- 
tinue in  force  for  a  period  of  four  years,  but  no  longer.     1  am. 
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respectfully,  g^entlemen,  your  most  obedient  Servant. — (Signed) 
Waltsr  Finlayson.** 

Five  other  cautioners  granted  similar  ubiigations  — 
and  the  pursuers  opened  a  cash  credit  in  favour  of  the 
Ballingiills  on  the  following'  conditions,  contained  in 
a  letter  of  the  5th  September  1827  : — 

'*  Our  understanding  tben,  is,  that,  to  the  extent  of  £1200, 
your  house  are  to  have  a  standing  credit  with  us  ;  tbat  is  to  say, 
that  they  are  to  be  at  liberty,  as  circumstances  may  require,  to 
draw  bills  to  that  extent,  but  not  beyond  it,  making  such  provi- 
sion for  our  reimbursement,  that  we  shull  at  no  time  be  brought 
under  any  actual  advance  of  money :  That  we  are  to  discount  all 
bills  remitted,  and  place  them  as  cash  to  tbe  credit  of  the  account : 
Tbat  interest  on  both  sides  thereof  is  to  be  after  the  rate  of  five 
per  cent.  :  That  we  are  to  have  one-half  per  cent,  for  paying, 
and  one-half  per  cent,  for  receiving,  and  that  we  are  at  any  time 
to  be  at  liberty,  on  giving  six  months'  previous  notice,  to  require 
the  accounts  to  be  closed.  It  will  be  the  only  one  of  the  kind 
in  our  books,  and  a  little  experience  will  be  required  to  prove 
how  fiu*  it  may,  or  may  not  suit  us.  If  you  advise  as  that  our 
understanding  coincides  with  your  understanding  of  the  subject, 
tbe  credit  may  then  be  operated  upon,  and  if  bills  are  to  be  drawn 
in  this  country,  we  would  rather,  on  presentation  of  them,  pay 
the  money  less  discount  at  five  per  cent,  than  accept  them." 

On  the  6th  Mav  1828,  the  pursuers  wrote  the  Bal- 

lingalls,  stating  that  their  casVcredit 

"  is  the  only  account  of  the  kind  with  us,  and  our  experience 
so  far  teaches  us,  that  it  will  be  unsuitable  to  continue  it.  We, 
therefore,  hereby  revoke  the  credit  in  your  favour,  per  .€1200. 
You  will  be  so  good,  then,  as  to  pay  up  the  money  we  have 
actually  advanced,  and  as  the  bills  running  become  due,  to  send 
us  your  notes  of  hand,  payable  in  this  country  six  months  after 
datf ,  to  cover  them.*' 

On  the  28th  May  1828,  the  Ballingalls  enclosed  a 
bill  for  £750  to  tbe  pursuers,  with  instructions  to  ap- 
ply it  to  certain  drafts,  which  was  done  in  the  manner 
directed  ;  and  the  pursuers,  on  the  29th,  wrote,  stating 
that  they  had  accepted  the  drafts,  and  repeated,  that 
the  credit  was  revolced  and  inoperative,  and  that  there- 
after they  wonid  not  accept  anymore  hills.  I'he  account 
was  closed  in  August  1828,  when  the  balance  against 
the  Ballingalls  was  £1189,  14.  8.,  which  they  acknow- 
ledged in  writing  to  he  correct.  For  this  sum  they  gave 
their  promissory-note  at  seren  months,  but  their  affairs 
having  become  embarrassed,  it  was  dishonoured,  and 
duly  protested.  From  three  of  the  other  cautioners, 
the  pursuers  recorered  £200  each,  and  from  one  of 
them  £l50 — making  in  all  £750,  which,  deducted  from 
the  balance  of  £1189,  left  £439  still  doe  to  the  pur« 
suers.  For  £200  of  this  sum,  they,  in  ternAs  of  the  let- 
ter of  guarantee,  pursued  the  defender  ;  who  pleaded — 
I.  That  the  proper  parties  had  not  been  called,  in- 
asmach  as  the  principal  debtors,  R.  and  W.  Ballingall, 
bad  not  been  brougnt  into  the  field. — II.  That  the 
defender  being  liable  as  guarantee  only,  cannot  be 
sued  for  the  debt  in  question,  until  the  principal  debt- 
ors have  been  discussed. — III.  That  the  debt  in  ques- 
tion is  not  covered,  at  least  the  pursuer  has  not  shewn 
that  it  is  covered  by  the  guarantee,  in  whole  or  in 
part. — IV.  That  the  pursuers  have  not  sufficiently  ac- 
counted for,  nor  duly  communicated  to  the  defender, 
the  benefit  of  the  collateral  obligations  of  guarantee. 

Answered — I.  The  debt  is  sufficiently  constituted 
against  the  principal  debtors,  by  their  written  ac- 
knowledgment of  the  same.—-II.  The  principal  debt- 
ors are  furth  of  the  kingdom,  and  have  left  no  pro- 
perty or  effects  therein,  and  it  is^  competent  fur  the 


creditor  to  pursue  the  cautioner  directly,  and  re- 
cover payment  to  the  extent  of  his  obligation,  with- 
out discussing  the  principal  debtors. — III.  Both  con- 
stitution and  discussion  are,  under  the  circumstances 
of  the  case,  sufficiently  established  by  the  produc- 
tion of  the  principal  debtor's  promissory-note  for 
the  balance, — which  note  was  protested  for  non-pay- 
ment, and  still  remains  unpaid  by  them.  Lord  Core<« 
house  pronounced  this  interlocutor,  6th  December 
1831  : 

'*  Finds,  tbat  as  tbe  debt  is  acknowledged  under  the  hands  o^ 
the  principal  debtors,  and  that  they  are  forth  of  the  kingdom,  the 
defender  is  not  entitled  to  demand  further  discussion  :  I'lnds, 
that  the  debt  falls  under  the  guarantee,  and  that  the  pursuers 
have  sufficiently  accounted  for,  and  duly  communicated  the  bene- 
fit of  the  coilateml  obligations ;  therefore  repels  the  defences ; 
decerns  in  terms  of  the  libel ;  finds  the  defender  liable  in  expenses ; 
and  remits  the  account  thereof,  when  lodged,  to  the  auditor  to  tax 
tbe  same,  and  to  report — Note, — The  pursuers,  in  their  letter  of 
the  6th  of  May  1828,  to  R.  and  W.  Ballingall,  state,  that  they, 
revoke  the  cash-credit.  In  this  intimation,  the  JBallingalls  did  not 
acquiesce.  On  the  contrary,  on  the  28th  of  May,  they  sent  a  remit- 
tance to  the  pursuers,  and  upon  tbe  29th,  drew  upon  them  to  the 
amount  of  j£d25.  These  drafts  were  accepted  by  the  pursuers ; 
and,  of  the  same  date,  the  pursuers  again  wrote,  that '  the  credit 
is  revoked,  and  inoperative,  and  that  hereafter  we  accept  no  more 
bills.*  This  letter  implies  that  thev  had  accepted,  or  would 
accept,  bills  presented  on  or  before  the  29rh,  and  their  conduce 
in  accepting  those  bilb)  presented  on  the  29th,  confirm  this  con- 
struction. To  a  certain  extent,  therefore,  the  letter  of  the  29tb» 
though  referring  to  the  letter  of  the  6tb,  is  a  departure  from  \U  ' 
as  it  extends  the  credit  to  the  29th,  and  declares  that  it  is  then 
revoked,  viz.  on  the  29th,  and  that  bills  presented  after  the  29tH 
will  not  be  accepted.  Tbe  reason  of  the  extension  appears  t<^ 
be  this :  It  had  been  stipulated  that  the  pursuers  were  entitled 
to  close  the.  account,  tbat  is  to  say,  to  revoke  the  credit,  on 
giving  six  months'  previous  notice.  But  no  such  notice  had  been 
given«  The  only  ground,  therefore,  on  which  tbe  pursuers  were 
entitled  to  revoke  the  credit  was,  that  the  Ballingalls  bad  not 
attended  to  one  of  the  conditions,  viz.  that  they  should  make  pro- 
vision for  retiring  their  acceptances  in  such  a  manner  as  that 
the  pursuers  should  never  be  in  advance.  But  it  appears  from 
tbe  account,  that  upon  tbe  6th  of  iVlay  they  were  in  advance  to 
tbe  amount  of  ^366.  On  tbe  28th,  the  remittance  covered  that 
advance.  If  the  Ballingalls,  therefore,  had  gone  on  punctually 
afterwards,  there  might  have  been  some  doubt  whether  it  would 
not  have  been  too  strict  a  construction  of  the  agreement  to  have 
revoked  the  credit  without  the  six  months*  notice,  on  account  of 
this  single  failure.  But  whether  this  was  the  view  of  the  pur- 
suers or  not,  the  fair  inference  is,  both  from  their  letter  of  the 
29th  May,  and  their  conduct  in  honouring  the  drafts  presented 
on  that  day,  that  they  did  hold  the  credit  extended  to  that  period. 
If  this  be  admitted,  it  follows  that  the  debt  sued  for  is  covered 
by  tbe  guarantee,  tbe  B-illingalls  having  pnssed  no  subsequent 
drafts  on  the  pursuers.  The  distinction  betwixt  this  case,  and 
that  of  Speirs  and  others  against  Houston*s  Executors  in  tbe 
House  of  Lords,  (May  22,  1829,)  is  sufficiently  obvious.  Ii| 
that  case  it  was  clearly  held,  that  the  guarantee  which  covered 
the  drafts  on  tbe  mercantile  concern,  did  not  extend  to  those 
subsequently  passed  on  the  banking-house ;  and  the  question 
attended  with  difficulty  was,  whether  an  indefinite  remittance, 
after  the  change  of  operations,  should  be  imputed  in  liquidation 
of  the  account  which  was  guaranteed,  or  tiiat  which  was  not 
guaranteed.  In  the  present  csise,  if  it  be  held  that  the  notice  of 
the  6th  of  May  was  departed  from,  to  ilie  effect  of  extending  the 
credit  to  the  29th,  no  question  as  to  the  appropriation  of  the 
remittance  arises.  It  is  possible  that  if  the  letter  of  the  Bal- 
lingalls, covering  the  remittance  of  the  28ib,  had  been  produced 
before  dosing  the  record,  more  light  might  have  been  thrown 
upon  the  subject.  But  the  pursuornrunnot  be  blamed  for  with- 
holding it;  for  neither  in  the  defenecs,  nor  in  the  defender*^ 
pleas  in  law,  is  the  ground  upon  which  he  took  his  stand  ftt  tbW 
debate  distinctly  intimated. '* 
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The  defender  reclaimed,  and  pleaded — T.  That  it 
was  a  settled  principle  of  law,  that  wherever  a  credi- 
tor laid  down  rales  for  the  government  of  the  debtor^ 
they  most  be  strictly  enforced  against  him,  for  the 
benefit  of  the  caationer,  to  whom  the  creditor  is  bound 
to  give  notice  whenever  the  debtor  departs  from 
them.  If  such  is  not  done,  the  cautioner  is  free.  The 
Ballingalls  violated  the  rules  prescribed  by  Eilice  & 
Co.  in  their  letter  of  5th  September  1827,  because  the 
pursuers  allowed  themselves  to  be  in  advance  of  cash 
to  the  debtor,  and  did  not  intimate  it  to  the  caution- 
ers.— II.  The  pursuers  revoked  the  cash^credit  on  6th 
May  1828,  when  it  was  more  than  exhausted  ;  and  on 
the  29th  of  the  same  month,  they  re-opened  the  ac- 
count, without  communicating  it  to  the  cautioners, 
and  accepted  new  bills,  and  applied  the  proceeds  of  a 
debt  for  £750  to  their  extinction.  Answered — I.  The 
cash-credit  was  revoked,  not  because  the  Ballingalls 
violated  the  conditions  on  which  it  was  granted,  but 
because  it  did  not  suit  the  pursuers. — II.  i^ix  months* 
notice  before  stopping  the  credit,  and  the  same  time 
to  pay  up  the  running  bills,  was  stipulated  for  by  the 
debtor  and  creditor.  The  pnrsuers  could  not  have 
refused  the  drafts  of  the  Ballingalls  on  29th  May, 
when  a  £750  bank  bill  was  sent  up  to  meet  them, 
without  returning  the  £750.  Had  they  retained  it 
to  meet  their  advances,  they  would  have  been  in  mala 
Jide,  and  would  have  been  taking  payment  at  one  da^, 
instead  of  the  period  of  six  months,  stated  in  their 
letter, — III.  The  principle  of  law  regarding  caution- 
ers has  no  application  ;  for  the  letter  of  guarantee  is 
prior  to  the  stipulations — the  one  being  dated  the  25th 
August,  and  the  other  5th  September  1827. 

Lord  Balgray, — Looking  to  the  letter  of  guarantee,  and  the 
other  correspondence  in  the  case,  he  could  take  up  no  other 
ground  than  that  of  the  Lord  Ordinary.  The  mode  of  dealing 
is  not  laid  down  by  the  letter  of  guarantee.  That  was  wisely 
done  by  the  parties  in  the  recent  case  of  the  Leith  Banking 
Company.  But  there  were  no  limitations  here  at  all  in  favour 
of  the  cautioners.  The  parties  could  trade  as  they  pleased. 
The  question  is,  Have  EUice  and  Co.  given  credit  to  the  Bal- 
lingalls ?  The  principal  debtors  have  acknowledged  in  writing, 
that  the  accounts  rendered  were  properly  kept.  And  if  they 
are  satisfied  that  the  debt  is  due,  what  has  the  cautioner  to  do 
with  it  ?  Suppose  that  matters  had  stopped  short,  and  ^that  the 
;£750  had  not  been  sent.  Would  the  cautioners  not  have  been 
bound  to  pay  the  balance?  Certainly  they  would.  Again, 
would  the  cautioners  have  been  entitled  to  say,  the  cash-credit 
is  revoked  by  a  letter  which  has  unhinged  the  whole  obligation, 
and  the  £750,  now  sent,  though  for  a  special  purpose,  must  be 
applied  to  relieve  us  from  the  balance  that  wiii  be  due  ?  No. 
AVhen  a  draft  is  accepted  for  certain  purposes,  it  must  be  applied 
to  these,  or  returned.     It  must  not  be  diverted  from  its  objects. 

Lord  Gillies  was  of  the  same  opinion.  When  a  letter  of 
guarantee  refers  to  previous  agreements,  they  must  be  complied 
with,  and  communication  made  to  the  cautioner,  if  the  debtor 
shall  contravene  them.  Here  the  stipulations  are  matter  of 
private  agreement  between  the  parties,  and  posterior  in  date  to 
the  letter  of  guarantee,  so  that  the  cautioner  has  nothing  to  do 
with  them. 

Lord*  President  and  Cratgie  concurred;  and  the 
Court  uilanimously  adhered. 

First  Division. — Lord  Ordinary,  Corebouse. — Act.  Jameson 
and  Baxter. — Ati.  Dean  of  Faculty  (Hope)  and  Rutherfurd. — 

Tod  and  Hill,  W.S.,  and  Party,  Agcnts.--Mr  Bell,  Clerk 

{J.  W.U.] 


nth  February  1832. 

No.  224.— ALEXANOsa  Steven,  &c.,  Pumtert,  v.  Thomas 

Bailus,  S.S.C.,  Defender, 

Interim- Decree— Count  and  Reckoning— Minute — Construe^ 
tion  of— ^  porttf  having  admitted  itUromiiuoni  to  the  extent  of 
j£3000,  and  having,  bjf  minute  of  agreementf  been  allowed  £  1000 
at  outlay — Held,  that  he  wot  bound  not  merely  to  account^  but 
to  pay  down  JC2000 ;  and  interim-decree  granted  for  the  same^ 

The  pursuers  raised  against  the  defender  an  action 
of  count  and  reckoning,  and  also  a  reduction  of  a 
certain  deed  of  settlement.  These  actions  were  con- 
joined ;  and  the  case  having  been  prepared  for  trial  by 
a  Jury,  the  parties,  on  11th  July  183 J,  entered  into 
the  following  agreement : — "  The  parties  agree  to  dis- 
miss the  Jury  on  the  following  terms :  I.  the  deed 
shall  be  held  to  be  reduced. — ^IL  The  pursuers  shall 
be  entitled  to  vindicate  their  rights  as  it  the  deed  un- 
der reduction  had  never  been  executed. — III.  Except 
that  in  settling  with  the  defender  for  the  three  thou- 
sand pounds  odds.  Sterling,  which  he  acknowledges 
himself  to  have  intromitted  with,  belonging  to  the 
pursuers,  they  shall  give  him  credit  for  the  sum  of  one 
thousand  pounds  as  his  outlay,  and  account.'*  The 
Court  thereafter  pronounced  this  judgment : 

*'  15/A  November  1831. — The  Lords,  in  terms  of  the  minute 
of  arrangemeDt  of  1 1  th  July  last,  between  the  parties,  reduce, 
decern,  and  declare,  in  terms  of  the  reductive  Gonclusiotis  of 
the  libel,  and  quoad  ultra  remit  the  conjoined  actions  to  Lord 
Newton,  Ordinary  to  the  cause,  to  hear  parties  in  the  count  and 
reckoning,  and  dispose  of  the  cause  generally*  as  to  bis  Lord- 
I    ship  may  seem  proper.'* 

Lord  Newton,  then,  on  l9th  November  1831, 

"  decerns  in  the  meantime  against  the  defender  for  payment  to 
the  pursuers  of  the  sum  of  two  thousand  pounds  Sterling,  and 
allows  interim-decree  for  the  same  to  go  out  and  be  extracted, 
the  pursuers  before  extract  producing  confirmation  of  their  title 
as  executors :  Appoints  the  defender,  within  three  weeks,  to 
give  in  a  state  of  bis  intromissions." 

The  defender  reclaimed*  and  pleaded — He  was  bound 
to  account  only  for  £2000,  consisting  of  the  sum  of 
£3000,  under  deduction  of  £lOOO  as  his  outlay ;  and 
that,  in  the  circumstances  of  the  case,  there  was  no 
ground  for  awarding  the  present  interim-decree,  or 
ordaining  the  defender  to  put  in  any  state  of  intro- 
missions beyond  the  said  sum  of  £2000.  The  defen- 
der then  prayed  the  Court 

«  to  recal  the  interlocutor,  and  to  remit  to  the  Lord  Ordinary, 
vnXh  instructions  to  allow  the  defender  to  give  in  a  state,  ac- 
counting  for  the  ssid  sum  of  X2000,  agreed  upon  at  tbetriaL" 

Answered — The  sum  of  £2000  is  admitted,  and  that 
sum  must  be  paid  down.  There  may  be  a  larger  sum 
still  due,  but  that  is  to  be  settled  in  the  accounting, 
which  is  open. 

Lord  Pretident  thought  the  prayer  of  the  note  mtber  an  ex- 
traordinary  one.  The  party  had  stated  that  the  word  odds  was 
not  in  the  original  draft.  It  could  do  harm.  It  was  quite  use- 
less. Strike  it  out,  and  account  He  thought  the  interlocutor 
right 

The  other  Judges  concurred,  and  the  Court  ad- 
hered. 

First  Division. — Lord  Ordinary,  Newton. — jlct.  P.  Robert- 
son.— jilt,  Wilson.— Lachlan  Macintosh,  S.S.C.,  and  Edward 
McMillan,  S.S.C.,  Agents Sir  R.  Dundas,  Clerk— [J.  r.//.] 
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No.  225 John  H.  Mack,  Jdvocator,  o.  Jamsb  Allan,  &c.. 

Respondents. 

Landlord  and  Tenant — Fence — Damages — A  party  hmnng Itl  iht 
minerals  on  an  estate  to  one  tacksman^  and  certain  fields  in  U  for 
pasture  to  another ;  and  otte  of  the  horses  of  the  latter  having  fal* 
ten  down  an  old  ironstone  jnt — Heldf  that  the  landlord  vku  the 
projter  party  called,  and  liable /or  the  value  of  Ike  horse,  and  tha 
damage  sustained  by  his  loss. 

Allaoy  and  his  partner  Simpson,  ironstone  contrac- 
tors, raised  an  action  before  the  SherifF  of  Lanark- 
shire, against  John  H.  Mack,  judicial  factor  on  the 
estate  of  Cliftonhill,  setting  forth,  inter  alia^  That 
they,  at  a  public  roup,  took  from  the  advocator  a 
pasture  field  on  the  estate  of  Cliftonhill,  into  which 
they  put  a  number  of  horses,  and  that  one  of  them 
was  killed,  by  falling  into  an  old  ironstone  pit,  left 
insafficientlv  fenced,  about  20  yards  from  said  field, 
and  within  less  than  one  yard  from  the  turnpike-road 
leading  from  Edinburgh  to  Glasgow.     The  respon« 
dents  claimed  the  value  of  the  horse,  and  certain 
damages,  which  they  alleged  they  had  sustained  from 
the  want  of  his  service.     The  advocator  contended, 
That,  aAer  the  dykes  had  been  once  put  in  repair,  the 
respondents,  as  tenants,  were,  by  the  articles  of  lease, 
bound  to  maintain  them,  and  to  bear  all  damage  which 
occurred  from  "  cattle  which  turned  out  dyke-break- 
ers:" That  Mr  Dixon,  of  Calder  iron-works,  was  the 
parlv  liable,  because  he  was  the  tenant  of  the  pits; 
and  besides,  that  the  respondents  were  his  servants, 
and  working  daily  about  his  pits:  That  the  advocator 
had  no  knowledge  whether  the  pit,  into  which  the 
horse  fell,  was  not  necessary  to  Dixon  for  his  other 
workings.      The  Sheriff-suostitute  allowed  the    re- 
spondents a  proof  of  their  averments,  and  the  advo- 
cator onlv  a  conjunct  probation,  though  he  reclaimed, 
and  pleaded  that  he  was  entitled  to  a  proof  of  all  facta 
relevantly  averred  by  him.     The  Sherifi;   16th  July 
1830,  decerned  against  the  advocator,  and  added  a 
note  to  his  judgment,  part  of  which  was  in  these 
terms : — 

"  The  pursuers  (respondents)  have  proved  that  a  horse  belong- 
ing to  them  fell  into  the  pit  in  question,  and  was  thereby  killed ; 
that  the  pit  was  situated  on  the  side  of  the  turnpike-road  leading 
from  Edinburgh  to  Glasgow,  and  within  about  a  yard  of  the  road  ; 
tUat  there  was  no  fence  between  the  mouth  of  the  pit  and  that 
rood,  and  that  the  ^it  was  not  fenced  in  anv  way,  farther  than 
the  mouth  of  it  being  covered  with  rotten  deals  or  boards,  and 
rice  thrown  over  them.  The  pursuers  have  also  proved,  that  in 
consequence  of  the  loss  of  their  horse,  twenty-five  men  in  their 
employment  were  prevented  from  working  for  four  dsjrs ;  that 
these  men  would  put  out  forty  tons  of  ironstone  daily ;  and  that 
during  these  four  days  the  pursuers  sustained  a  loss  of  X8,  in 
consequence  of  these  men  being  so  prevented  from  working. 
The  pursuers  in  their  summons  have  averred,  and  the  defender 
has  not  denied,  that  the  horse  was  worth  XI 5,  which  being  added 
to  the  above  mentioned  sum  of  X8,  makes  j£2d,  for  which,  and 
expenses,  the  Sheriff-substitute  humbly  thinks  decree  should  be 
given." 

The  judicial  factor  having  brought  up  the  case  to 
the  Court  of  Session  by  advocation.  Lord  Corehouse 
pronounced  this  judgment,  Idth  December  1831 : — 

**  Having  heard  counsel  for  the  parties  on  the  closed  record— 
Finds,  that  the  horse  of  the  respondents,  mentioned  in  the  plead- 
ings, was  killed  by  falling  into  an  old  ironstone  pit  on  the  estate 
of  Cliftonhill — that  the  pit  was  situate  on  the  side  of  the  turn- 
pike-road from  Edinburgh  to  Gksgow^  and  within  about  a  yard 


of  that  road,  and  that  it  was  not  fenced  in  any  wa^,  except  by 
some  rotten  boards  laid  over  the  mouth,  and  partially  covered 
with  rice  or  spray  :  Finds,  that  the  averment  of  the  respondents, 
that  the  horse  was  worth  £\5,\%  not  distinctly  denied,  and  that 
no  proof  to  the  contrary  is  offered  :  Finds,  that  the  respondents 
sustained  dsmage  by  the  want  of  a  horse  for  four  days,  to  the 
amount  of  ^8 ;  and,  therefore,  remits  simpliciter  to  the  Sheriff, 
and  decerns :  Finds  the  advocator  liable  in  expenses,  both  in  this 
and  in  the  Inferior  Court,  and  remits  the  account  thereof,  when 
lodged,  to  the  auditor  to  be  taxed.— iVbt^.-^Jt  is  assumed  in  the 
advocator's  pleadings,  that  the  pit  was  worked  at  the  time  of  the 
accident,  by  Messrs  Dixon,  and  that  they  were  bound  to  have  it 
fenced:  but  the  averment  as  to  the  working,  is  intentionally 
equivocal ;  and  it  is  disproved  by  the  fact,  that  the  pit  was  full 
of  water  when  the  horse  fell  in.  The  sum  allowed  by  the 
Sheriff  in  name  of  damages  appears  to  be  large,  but  the  advocator 
has  afforded  no  data  for  reducing  it.  He  has  failed  to  prove  that 
another  horM  might  have  been  hired  to  do  the  work  for  four 
days  at  a  less  sum,  or  that  the  men  thrown  idle  might  have  been 
otherwise  employed,  so  as  to  diminish  the  loss.** 

The  advocator  reclaimed,  and  pleaded — I.  The 
Sheriff  ought  to  have  allowed  a  proof  to  the  advo- 
cator, of  his  relevant  averments,  regarding  the  condi- 
tion of  the  pit. — II.  The  proper  party  has  not  been 
called.  It  is  the  tenant,  and  not  the  landlord,  who  is 
liable  for  the  value  of  the  horse,  and  the  dam:ige  oc- 
casioned by  his  loss ;  because,  after  minerals  are  let, 
the  landlord  has  no  control  over  the  tenant,  and  can- 
not compel  him  either  to  fence  or  fill  up  any  of  the 
pits  during  the  currency  of  the  lease.  Answered — f * 
Under  the  conjunct  proDation^  the  respondents  proved 
that  the  pit  in  question  was  an  old  pit,  and  not  pro- 
perly fenced.  The  advocator,  had  he  been  able,  was 
thereby  afforded  an  opportunity  of  proving  the  reverse. 
— II.  The  advocator,  as  judicial  factor,  comes  in  place 
of  the  landlord,  and  is  liable  qua  factor,  for  the 
damage  which  may  have  accrued  to  the  lieges,  from 
negligence.  The  advocator  may  seek  his  relief  against 
Mr  Dixon  if  he  be  so  advised — but  with  him  the  re- 
spondents have  no  concern. 

Lord  Balgray. — There  was.  no  doubt  the  pit  ought  to  have 
been  protected,  to  prevent  accidents ;  and  when  damage  occurred, 
it  roust  be  repaired.  When  a  landlord  lets  coal  or  iron,  he  must 
see  that  every  thing  goes  on  right.  He  would  adhere,  though  he 
was  of  opinion  that  the  Sheriff  should  have  ordered  production 
of  the  lease,  and  allowed  the  advocator  a  proof  of  his  averments. 

Lord  President — If  a  coachman,  or  carter,  injures  an  indivi- 
dual by  his  cart  or  horse,  it  is  not  the  servant,  but  the  master 
who  is  liable.  In  the  same  way,  the  mode  of  working  coal  is 
generally  by  tenants,  and  the  landlord  is  bound  to  see  that  all 
the  works  are  properly  fenced. 

Lord  Craigie  concurred. 

Lord  Gillies  was  of  the  same  opinion ; — if  a  horse  fall  into  a 
coal-pit  which  was  not  properly  fenced,  and  was  killed,  the  owner 
was  entitled  to  go  agaiost  the  proprietor  of  the  pit. 

The  Coort  adhered. 

Advocstor's  Authority. — Din  wood  o.  Hawthorn,  14th  March 
1814;  F.  C,  affirmed  I9th  March  1821. 

Respondents*  Authority. — Black  «.  Caddell,  9th  February 
1804;  Mor.  13,905. 

First  Division.— Lord  Ordinary,  Corehouse. ^-wfcl.  Jameson. 
— ^/l.  M.  P.  Brown.'^Wotherspoon  and  Mack,  W.S.,  and  T. 
and  J.  Dariing,  W.S.,  Agent8.-.Mr  Bell,  Cleric [J.  W.  H.^ 

\llh  February  1832. 

No.  226. — James  Turcan,  &c..  Petitioners^  v.  John  Cox,  &c., 

Bespondents. 

Bankrupt— Commissioners — Election — Confirmation^  CircMm- 
stances  in  which  the  Court,  on  the  application  of  one  of  two  sets  of 
commissioners  on  a  scjuestratcd  eslate,/or  confirmation,  rcjiised  to 
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confirm^  »et  aside  the  election,  on*t  ordered  commissionert  to  be 
efecteU  of  new,  chiefljj  on  the  ground  that  one  of  the  commission^ 
ers  appitfinq^  acted  as  assi'^ftee  far  two  ladies  who  had  a  clniin 
against  the  estate,  which ^  if  gicen  effect  to  in  an  action  depend- 
ing at  their  instance,  ivould  swallow  up  almost  the  whole  estate. 

On  the  18th  of  May  1831,  the  estates  of  Stead  and 
Paterson,  and  of  Paterson  the  surviving  partner,  were 
sequestrated.    James  Cox  was  elected  interim-factor 
on  the  26th.    He  was  chosen  trustee  on  the  13th  of 
June,  and  thereafter  confirmed  by  the  Court.     At  the 
statutory  meeting  for  election  of  commisi»ioners,  on 
the  11th  of  August,  creditors  to  the  value  of  £3599 
appeared,  and  claimed  to  vote.     The  trustee  proposed 
as  commissioners,  John  Cox,  nephew  of  the  trustee, 
Aitken  Megget,  and  Andrew  B^'Il  Mabon.     Orr  pro- 
posed James  Turcan,  William  Thomson,  and  Andrew 
Bell  Mabon.     On  a  vote,  the  majority  nominated  the 
latter  set  of  commissioners  ;  who,  in   October   1831, 
presented  a  petition  to  be  found  duly  elected,  and  to 
oe  confirmed.     The  trustee  presented  a  petition  to 
the  Lord  Ordinary,  in  September  1831,  in  favour  of 
his  nominees.     But  the  Lord  Ordinary  refused  it  as 
informal. 

"  22r/  September  1831.— The  Lord  Ordinary  oflRciating  on  the 
Bills  having  considered  this  petition,  With  the  answers  thereto, 
and  having  particularly  considered  the  mode  of  the  application 
relative  to  the  matter  mentioned  in  the  petition.  Finds,  that  the 
same  is  not  in  proper  form  :  Therefore,  refuses  the  application 
at  the  instance  of  the  present  petitioner,  and  finds  him  liable  in 
expenses  to  the  respondents ;  and  remits  to  the  auditor  of  Court 
to  tax  the  same,  and  report  in  common  form,  reserving  always 
entire  to  either  set  of  commissioners  to  apply  to  the  Lord  Ordi- 
nary on  the  Bills  in  the  usual  and  proper  form,  to  be  confirmed 
in  the  manner  pointed  out  by  the  Bankrupt  Act,  and  whereby  the 
rights  of  the  competing  commissioners  will  be  legally  deter- 
mined.** 

And  the  Court  adhered  by  the  following  interlocutor: — 

<*  December  10,  1831.*— The  Lords  having  resumed  considera- 
tion of  this  case,  and  beard  counsel  for  the  parties,  Refuse  the 
original  application  as  incompetent,  adhere  to  the  Lord  Ordinary*s 
interlocutor,  reclaimed  against,  and  find  additional  expenses  due ; 
reserving  the  question,  whether  the  expenses  shall  fall  upon  the 
trustee  personally,  or  upon  the  bankrupt  estate;  appoints  the 
account  of  expenses  to  be  lodged,  and  remits  the  same  to  the 
auditor  to  tax,  and  decern.** 

The  set  of  commissioners  named  by  him,  made  no 
application  for  confirmation  themselves.  But  they  an- 
swered the  petition  which  had  been  presented  for  the 
other  set  in  October  1831.-  Mutual  objections  and 
,  answers  followed,  embracinflc  a  variety  of  exceptions 
to  votes,  &C.,  as  well  as  to  the  qualifications  of  parties, 
especially  in  regard  to  Tnrcan  as  assignee  of  the 
Misses  Stead,  who  had  an  important  legal  claim  against 
the  creditors,  and  had  raised  an  action  regarding  it. 

'*  The  Lord  Ordinary  (December  24,  1831,)  having  consider, 
ed  the  revised  objections  for  the  parties,  and  heard  parties*  pro- 
curators thereon,  Appoints  the  parties  to  lodge,  and  put  into  the 
boxes  of  the  Lords  of  the  Second  Division  of  the  Court,  printed 
cases  on  the  points  which  arise  in  this  cause,  and  that  by  the 
box-day  in  the  vacation  ;  and  makes  great  avizandum  with  the 
process,  and  the  cases,  when  lodged. — iVbxe.'^The  Lord  Ordinary 
18  in  difficulty,  and  therefore  pronounces  no  judgment.  The 
interlocutor  of  the  Court  may  imply,  and  so  it  is  represented  by 
one  of  the  parties,  that,  in  the  case  of  a  competition  for  the 
office  of  commissioners,  it  is  necessary  that  there  should  be  an 
application  for  confirmation  by  the  opposed  candidates.  The 
Lord  Ordinary  finds  no  such  thing  in  the  statute,  and  though  the 
interlocutor  seems  to  refer  to  the  Act  of  Parliament,  he  does  not 
think  that  this  was  (he  meaning  of  it.     But  the  parties  differ  as 


to  the  views  of  the  Court,  and  the  precise  objection  being  raised, 
that  the  respondents  have  no  title  to  object,  because  they  have 
not  presented  a  petition  for  confirmation,  (to  which  proposition 
he  is  quite  unable  to  assent,)  he  thinks  it  his  duty  to  report  the 
cause.     In  other  respects,  the  cause  seems  to  depend  on  the 
following  very  important  points:^]*/,  Whether  a  creditor  who 
happens  to  be  nephew  of  the  trustee  is  thereby  objectionable  as 
a  commissioner?  2</,  Whether  the  cautioner  of  the  trustee  is 
objectionable ?— On  the  other  side:— 1«,  Whether  a  person 
claiming  as  a  creditor,  for  whom  the  debt  has  been  purchased  and 
assigned  under  a  guarantee  against  all  expense,  is  qualified  to  be 
elected  ?~N.B.— The  fact  of  guarantee  denied,  but  the  purcha.«e 
for  the  purpose  not  apparently  disputed.     2r/,  Whether  an  assij;- 
nee  in  tnist  is  eligible,  where  the  creditor  being  a  Moman  would 
not  be  eligible?    Srf,  Whether  there  is  ground  for  infeiring  an 
adverse  interest  in  the  Misses  Stead,  and  of  course,  in  their  trust- 
assignee,  sufficient  to  disqualify  him  from  being  a  commissioner? 
The  Lord  Ordinary  is  inclined  to  think,  that  the  case  mainly 
depends  on  this  point;  and  as  it  is  stated,  and  apparently  is 
according  to  the  fact,  that  neariy  all  the  creditors  who  voted  for 
the  commissioners  recommended  by  the  Misses  Stead,  have,  in 
fact,  been  created  by  themselves,  it  is  difficult  to  escape  from  the 
belief,  that  the  objection  is  to  quash  the  action  which  has  been 
raised  against  them  by  the  trustee.     He  may  be  right  or  wrong 
in  that  measure,  but  this  is  not  a  mode  of  stopping  it  which  can 
be  entitled  to  favour.     It  does  not  appear  that  in  this  sequestra- 
tion there  is  much  room  for  choice  of  impartial  commissioners. 
Two  named  appear  to  be  quite  clear  of  objection,  Mr  Mabon 
and  Mr  Megget.*' 

On  advising  the  cases  given  in, 

The  Lord  Justice-Clerk,  looking  to  sec.  27  and  34  of  the  Act^ 
thought  the  same  course  was  to  be  followed  in  a  disputed  elec- 
tion of  commissioners  as  in  a  disputed   election   of  a  tru^stee. 
There  could  be  no  doubt  of  the  power  of  the  Court  (See  P»tcr- 
son,  15th  January  1812,)  to  refuse  to  confirm  a  trustee,  although 
there  was  no  legal  objections  against  him.     It  must  have  been 
known  to  all  parties,  whatever  was  the  date  of  the  summons  by 
the  Misses  Stead,  thtit  they  had  a  most  important  question  with 
the  creditors  ;  for  if  their  debts  were  good,  it  would  swallow  up 
almost  the  w  hole  estate.     Considering  the  powers  of  commis- 
sioners, it  was  not  expedient  that  the  assignee  of  these  ladie*» 
should  be  elected  one  of  them.    The  Court  did  right  in  confirming 
Lord  Ba]gray*s  judgment,  on  the  application  by  the  trustee. 
They  could  not  confirm  the  opposite  set  of  commissioners,  who 
had  not  applied  for  confirmation.      But  the  whole  election 
should  be  voided,  and  a  new  election  ordered.     Mr  Cox,  con- 
sidering his  activity,  would  not  be  held  a  fit  commissioner  to  aid 
his  uncle.     There  was  no  objection  taken  to  Mabon.     But  non 
constat,  that  the  creditors  would  have  voted  for  the  other  two 
commissioners,  if  they  had  not  got  Torcan  along  with  them. 

Lord  Cringletie  concurred,  and  would  have  voided  the  whole 
election,  even  if  the  other  commissioners  bad  been  applying  for 
confirmation.     They  had  not  the  majority. 

Lord  Meadowbank  would  say  that  Cox  was  not  an  eligible 
commissioner,  in  reference  to  the  new  election.  He  did  not 
think  that  the  objections  against  Megget  would  have  been  held 
sufficient. 

The  Court 

"  Annul  the  whole  election  of  commissioners  as  illegal,  and 
declare  it  to  be  void,  end  decern  ;  appoint  the  creditors  to  hold 
a  meeting  within  the  old  Signet  Hall,  in  the  Royal  Exchange, 
at  Edinburgh,  upon  the  day  of  ,  at  twelve 

o'clock  noon,  for  the  purpose  of  electing  new  commisKioners, 
previous  advertisement  being  made  in  the  Edinburgh  and  Lon- 
don Gazettes,  in  terms  of  the  statute:  Find  Messrs  Cox  and 
Megget  entitled  to  expenses  of  process  against  Messrs  Turcan, 
Thomson  and  Mabon,  individually,  and  without  recourse  against 
the  sequestrated  estate  for  repayment  thereof  to  them  :  allow  an 
account,"  &c. 

Authorities  for  Petitioners — Bankrupt  Act,  sec.  26,  27, 
28,  29,  34.  73.  A.  S.  1828,  sec.  92.  Spence.  November  1815. 
Brown,  25th  November  1809.  White,  28th  January  1824  • 
Shaw,  II.  6C1.     M'CalUim,  1st  December  1827;   Shaw,    VL 
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19a  BeU.  IL  842,  415.  Stair,  p.  719.  Campbell  v.  M<Nair, 
11th  July  1805,  House  of  Lords;  Shaw,  II.  368. 

Authorities  for  Respondents.— Stair,  p.  788.  Bell,  II.  342, 
384-5.  Berry,  1st  February  1825;  Shaw.  M'Nair  v,  Camp- 
bell, June  11,  1805. 

Second  Division. — Lord  Ordinary,  Moncreiff. — jlct.  Dean 
of  Faeulty  (Hope,)  Greenshields. — JU.  <P.  Robertson,  A. 
M'NeilL-.^  J.  F.  Orr,  W.S.,  and  James  Taylor,  W.S., 
Agents.— Mr  Ferguson,  Clerk.— [T.  C] 

17/ A  February  1832. 

No.  227. — John  Buchanan,  SuMpender,  v.  James  Glabbfobd 

AND  Gordon,  Chargert. 

Landlord  and  Tenant — Removing — Lease — Missive — Process^ 
Circumstances  in  which  a  bill  ofauspemion  {of  a  threatened  charge, 
under  a  decree  ofremomng)^  brought  by  a  tenant^  who  alleged  the 
existence  of  a  written  offtr  of  lease  for  15  years,  tendered  by  him 
to  the  landlord,  and  who  desired  a  remit  to  the  Sheriff,  to  open 
up  a  decree  againai  him,  by  default  of  caution^  was  refused. 

Bachanan  possessed  the  farm  of  Mosshead,  belong- 
ing to  the  charger,  Glassford,  for  several  years.  To 
a  state  of  fields  and  maDagemeot,  he  appended  the 
following  doqaet : 

*<  Gaetshorb  Housb,  7\st  March  1831. — The  foregoing  is 
the  state  of  the  fields  and  parks  of  Mosshead  farm,  as  let  to  me 
for  crop  eighteen  hundred  and  thirty-one,  and  how  they  are  to 
be  managed  that  year,  and  to  which  I  oblige  myself  to  adhere 
in  all  respects.** 

In  automti  1831,  (during  which  time  it  appeared 
that  he  had  offered  for  other  farms,)  Glassford,  and 
Gordon  his  factor,  brought  a  removing  against  him, 
before  the  Sheriff  of  Dumbarton.  He  lodged  his  de- 
fences without  any  bond  of  caution,  and  they  were 
accordingly  repelled.  Ho  suspended  in  November 
1831,  as  under  a  threatened  charge,  making  various 
allegations  as  to  his  regular  payments, — his  offer  to 
pay  all  arrears — the  landlord's  breach  of  obligations — 
and  the  existence  of  a  written  lease— contending,  that 
as  the  caution  was  merely  too  late,  the  decree  was 
essentially  a  decree  in  absence,  and  that  it  ought  to 
be  opened  up,  upon  his  finding  caution  before  the 
sheriff  for  violent  profits. 

"  The  Lord  Ordinary  (29th  December  1831,)  having  con- 
sidered this  bill  of  suspension,  and  the  answers  thereto,  together 
with  the  extracted  decree  of  removing,  obligation  of  the  com- 
plainer,  dated  2 1st  March  183 1,  relative  to  the  management  of 
bis  farm  crop  1881,  and  his  letter  signed  by  him,  dated  21  st 
September  1831,  refuses  the  bill,  and  finds  expenses  due:  Re- 
roits  to  the  Auditor  to  tax  the  same,  and  report,  in  common 
form  ;  but  supersedes  the  issuing  of  the  certificate  of  refusal  of 
the  bill  till  the  5th  day  of  January  1832,  to  afford  time  to  the 
complaioer  to  reclaim,  if  he  shall  be  so  advised,  ordaining  him 
to  print,  along  with  his  reclaiming  note,  his  lease,  or  missive  of 
lease,  if  any  such  he  has.** 

Buchanan  presented  a  second  bill,  in  January  1832, 
containing  very  specific  allegations  regarding  an  al- 
leged missive,  or  offer  of  lease,  for  15  years  from 
1823-4. 

<•  The  Lord  Ordinary  (11th  January  1832,)  having  advised 
this  bill,  appoints  the  same  to  be  answered  within  fourteen  days, 
and  the  cbuger  to  produce  the  offer  alleged  to  have  been  made  to 
Henry  Gordon,  as  factor  for  the  respondent,  James  Glassford, 
Esq.,  for  the  farm  of  Mosshead,  as  stt  forth  in  page  4  in  fine, 
and  page  5  of  this  bill ;  or  to  say  distinctly,  whether  any  such 
exists,  or  ever  existed ;  also,  to  mention  whether  the  tenants  of 
Mr  Glassford*8  estate  are  entered  in  an^  rental  or  book,  and  if 
s<i,  how  the  complainer  is  entered  therem  ;  meantime,  sists  exe- 
cution, and  appoints  intimation  to  be  made  to  the   charger. — 


Note. — The  Lord  Ordinary  has  perused  the  productions,  with 
this  bill,  and  observes,  that,  in  the  answers,  it  is  observed  that 
the  complainer  has  not  set  forth  the  date  of  the  commencement 
or  termination  of  his  lease.  He  has  now  corrected  that ;  he 
says,  page  5th,  it  began  with  crop  1824.  It  is  also  said,  that 
he  has  produced  no  lease,  and  could  produce  none.  This  is 
true,  and  is  accounted  for ;  he  says  that  his  lease  depends  on  an 
offer  accepted,  by  putting  him  in  posses!<ion,  and  receiving  rents 
— that  the  offer  is  in  Mr  Gordon*s  hands,  or  those  of  his  con- 
stituents ;  and  he  (the  complainer),  calls  loudly  for  production 
of  it, — see  page  9th.  The  Lord  Ordinary  knows  that  Mr 
Glassford  is  incapable  of  concealing  or  disguising  the  truth,  and 
he  trusts  that  Mr  G.'s  answer  will  put  this  matter  to  rest  The 
state  of  fields  and  subjoined  obligation  is  very  like  possession 
for  one  year,  but  it  is  not  exclusive  of  more.  He  says  that 
some  of  the  fields  are  in  pasture,  and  to  continue  implying  that 
he  had  power  to  plough  them.  If  he  had  said,  and  to  be  left  so 
at  Martinmas,  it  would  be  different.** 

It  appeared  from  the  answers,  and  rentals  produced, 
that  the  suspender's  father  had  possessed  the  farm 
from  year  to  year,  down  so  far  as  1828,  and  the  sus- 
pender himself  had  only  then  come  in,  apparently 
on  the  same  terms.  ' 

*<  The  Lord  Ordinary  ( I  st  February  18.^)  having  consider- 
ed this  bill,  with  the  answers,  the  former  bill  and  answers,  and 
interlocutors  pronounced,  and  productions,  refuses  the  bill ; 
finds  expenses  due,  and  remits  the  account,  when  lodged,  to  the 
Auditor,  to  be  taxed. — Note, — The  answers  appear  to  the  Lord 
Ordinary  to  be  completely  satisfactory.  The  words  quoted  from 
the  doquet  to  the  obligation,  as  to  cropping,  at  page  9  of  the 
answers,  seem  to  him  to  be  as  direct  evidence  that  there  was  no 
current  lease  for  years  as  could  possibly  exist ;  and  the  excerpts 
from  the  rental-book,  now  produced,  very  strongly  confirm  that 
evidence.  The  time  of  raising  the  suspension,  and  the  extreme 
anxiety  of  the  complainer  to  have  the  case  remitted  to  the  She- 
riff Court,  too  palpably  betray  the  real  object  of  delaying  the 
execution  of  the  decree,  and  keeping  possession  for  another 
year.  I'o  that  the  Lord  Ordinary  cannot  yield,  when,  though 
there  are,  no  doubt,  strong  assertions,  there  is  not  a  particle  of 
prima  facie  evidence ;  and  the  proof  offered,  except  in  so  far  as 
it  could  easily  be  extricated  here,  is  manifestly  incompetent.  If 
there  were  any  reality  in  the  averment  of  a  written  offer  for  a 
lease,  the  complainer  would  not  have  hesitated  to  refer  the  single 
fact  of  the  existence  of  such  a  missive  to  the  oaths  of  the 
charger  and  his  factor — which,  he  cannot  doubt,  would  have 
been  admitted  ; — and  their  oaths,  as  havers,  is  all  that  he  could 
get  under  any  remit  to  the  Sheriff.** 

The  suspender  reclaimed.     At  advising, 

The  Lord  Justice-Clerk  was  as  much  dissatisfied  with  the 
delay  in  the  suspension,  as  in  the  lodging  of  the  bond. 

Lord  Meadowbamk  held  the  party  entitled  to  presume  that  no 
farther  steps  were  to  be  taken,  and  so  to  let  the  farm. 

I^ord  Glenlee  regarded  the  main  allegation  as  contradicted,  and 
not  supported  by  the  doquets  before  the  Court.  It  would  be 
intolerable,  were  a  party  at  liberty  to  say,  without  the  vestige  of 
a  prima  facie  case,  **  O,  if  you  will  send  me  back,  I  will  shew 
grounds.'* 

Lord  Crin^ie  vna -of  the  same  opinion.  The  evidence  of 
Mr  Glaasford's  books  distinctly  corroborated  his  answer. 

The  Court  refused  the  note,  with  expenses ;  but  al- 
lowed a  reference  to  oath. 

Second  Division. — Lords  Ordinary,  Moncreiff,  Balgray, 
Cringletie. — Jet.  Jameson,  J,  Anderson. — Alt.  Dean  of  Fa- 
culty (Hope),  Penney. — John  M* Gill, and  Hopkirkand  Imkch, 
W.S.,  Agents.— Mr  Thomson,  Clerk.— [T.  6*.] 

18M  February  1832. 

No,  228. — Andrew  Bousie,  Wallace^s  Trustee,  Suspender, 
V.  Alexandeu  Harvey,  Charger. 

Bill  of  Exchange — Compensation — A  party  having  accepted  a 
bill  of  exchange  on  account  of  the  joint  owners  of  a  vessel;  and  one 
of  them  having  signed  as  drawer,  and  indorsed  it  to  a  co -owner  f 


ai« 


THE  SCOTTISH  JURIST. 


fPeb. 


and  the  acceptor  being,  qh  account  of  the  vendy  a  creditor  of  the 
Joint  oujnera — Held,  I,  That  the  indorsee  was  not  entitled  to  the 
privileges  of  an  onerout  holder, — //.  That  the  acceptor,  being  a 
creditor  of  the  cO'Owners,  was  entitled  to  compenuUe  the  debt  due 
bif  the  bill. 

Harvey  was  owner  of  40-64th  sliares  of  the  barque 
Gordon  Castle  of  Aberdeen.  William  Gray  was  a 
part  owner,  and  acted  as  manager  for  the  whole 
owners  of  the  vessel.  In  Aagust  1828,  Gray  wrote 
to  Wallace  that  the  vessel  would  reach  St  Andrew's 
with  a  cargo  of  wood,  of  which  he  requested  Wallace 
to  sell  one  half  on  account  of  the  owners.  Wallace 
accordingly,  in  conjunction  with  Hog,  the  shipmaster, 
landed  part  of  the  cargo.  Wallace  also  paid  the  duties, 
and  made  advances  to  the  captain  to  the  amount  of 
£300.  Part  of  the  timber  was  sold,  but  the  sale  was 
stopped  by  Harvey  and  Gray,  who  were  dissatisfied 
with  the  prices.  Thereafter,  a  correspondence  ensued 
between  Gray  and  Wallace,  the  import  of  which  was 
a  request  on  the  part  of  Gray«  that  Wallace  would 
accept  bills  on  the  security  of  the  wood,  from  the 
proceeds  of  the  sales  of  which  it  was  expressly  sti- 
pulated that  he  should  retain  the  amount  of  such 
acceptances.  On  29th  August,  in  particular.  Gray 
wrote  the  following  letter  to  Wallace : — 

«<  I  have  taken  tbe  leaberty  to  draw  on  myself  and  the  rest 
owners*  of  the  Gordon  Castle,  for  £250  Sterling,  which  I  hope 
you  will  sign  as  drawer ;  and,  after  deducting  tbe  discount,  will 
send  the  proceeds  through  the  Bank  of  Scotland  in  Aberdeen  ; 
this  is  88  wee  have  the  last  paynnent  of  the  Gordon  Castele  rigon 
to  pay  to-morrow,  and  have  not  got  so  much  from  Letth  as  I 
expected,  this  don  will  favor  hes  very  much,  and  will  allow  you 
four  months  to  seall  a  part,  or  the  whole  balance  of  the  timber ; 
if  you  cane  send  this  draught  on  the  Bank  by  a  letter  from  the 
Bank,  on  Monday  first,  we  shall  consider  it  a  singular  favour 
dun.  The  bill  I  have  to  pay  to-morrow  is  ^£591,  5s.  or  I  would 
a  not  drawn  so  much  ;  the  meaning  is,  to  you  to  keep  as  much 
of  the  proceeds  as  pay  this  bill  yourself  when  dew." 

Wallace  refused  to  give  the  accommodation  re- 
quested, stating  that  he  was  already  greatly  in  advance, 
on  account  of  Gray  and  the  other  owners.  After  some 
farther  correspondence,  however,  he  accepted  a  bill 
for  €200.  This  bill  was  retired  by  Wallace  sending  a 
draft  for  £100,  and  a  new  bill  for  the  remaining  £100. 
This  last  bill  was,  in  like  manner,  retired  by  Wallace 
sending  a  remittance  of  a  part,  and  a  new  bill  for  the 
balance.  Jn  the  same  way,  he  also,  when  the  last  bill 
was  due*  sent  £10,  and  a  bill  for  £65.  This  bill, 
Gray,  after  subscribing  as  drawer,  indorsed  to  Har- 
vey, one  of  the  joint  owners  of  the  vessel.  When  this 
last  bill  became  due,  the  wood  had  been  sold,  but  did 
not  yield  a  sum  equal  to  the  amount  of  the  bill,  and 
advances  made  bv  Wallace,  on  account  of  the  vessel 
and  owners ;  ana  having  declined  to  retire  it,  Harvey 
gave  a  charge  for  payment,  of  which  Wallace  present- 
ed a  suspension,  which  was  afterwards  insisted  in  by 
Bousie,  his  trustee.  In  this  bill,  Wallace  referred  to 
the  oath  of  Harvey,  the  charger,  whether  the  bill  was 
not  granted  as  an  accommonation  for  the  sloop  and 
owners.  The  record  was  afterwards  completed  and 
closed ;  and  the  susnender  departed  from  the  refer* 
ence,  and  pleaded — I.  That  there  was  sufficient  evi- 
dence produced  of  the  nature  of  the  transactions ;  and 
that  the  owners  of  the  vessel,  as  appeared  from  the 
accounts  of  sales,  &c.,  were  indebtea  to  the  suspeuder 
in  a  sum  of  £93^  iji  place  of  being  creditors ; — and 


contended,  II.  That  the  charger  was  not  an  onerout 
bona  fide  holder,  and  therefore  was  liable  to  all  equi- 
ties pleadable  against  the  drawer  or  prior  indorser. 
For  the  respondent  it  was  pleaded — 1.  That  it  was 
not  competent  to  depart  from  the  reference  to  oath. 
—-II.  A  debt  due  to  one  of  the  partners  of  a  joint 
adventnrei  cannot  be  compensated  by  a  claim  against 
the  partners  as  a  body. 

In  the  course  of  the  process,  it  was  clearlv  proved 
that  Wallace  was  in  advance,  on  aoconot  of  tne  ves- 
sel, to  a  considerable  amount  more  than  the  torn  in 
the  bill ;  and  the  Lord  Ordinary,  on  89th  November 
1831,  pronounced  the  following  interlocutor  :*i- 

^  Having  considered  the  closed  record,  and  heard  counsel  for 
the  parties  thereon,  In  respect  that  tbe  bill  chaiiged  on  was 
granted  for  tbe  accommodation  of  the  owners  of  the  wood  con- 
signed to  the  suspender,  and  when  the  suspender,  instead  of 
having  funds  of  theirs  in  his  hands,  was  greatly  in  advance.  Finds 
that  the  charger,  who  held  40-64tb  shares  of  the  wood,  although  be 
may  have  got  the  bill  indorsed  for  value  by  his  partners,  was  not 
entitled  to  enforce  pavment  as  a  dona^/^  onerous  holder,  at  least 
after  he  was  furnished  with  a  state  of  the  suspender's  account ; 
therefore  suspends  the  letters  simpUciter,  and  decerns,  Finds  the 
charger  liable  in  the  expenses  incurred,  subsequent  to  the  2dd  of 
June  1890,  when  the  suspender's  account  was  lodged  in  process; 
Allows  an  account  thereof  to  be  given  in,  and  remits  to  the  au- 
ditor to  tax  tbe  same,  and  to  report.** 

The  charger  reclaimed ;  but  the  Conrt  unanimoosly 
adhered. 

First  Division. — Lord  Ordinary,  Newton. — Act.  Keay,  Ivory. 
— Alt.  Cuninghame. — James  Uatton,  W.S.,and  Gretg  and  Mor- 
ton, W.S.,  Agents — Sir  R.  Dundas,  Clerk.— [J.  r.  D.] 


iSth  February  1832. 

No.  229.— Andrew  Bousie,  Wallace's  Trustee,  Pumer, 
V.  John  Hog,  Alexander  Harvey  &  Others,  Defenderu 

Commission- Agent— -^  party  having  been  employed  as  a  com- 
misium-agent,  to  make  tales  for  behoof  of' others  ;  ai^  having 
charged  both  the  usual  commission,  and  an  account  for  general 
business — Held,  that  he  uws  only  entitled  to  the  former. 

This  was  an  action  for  payment  of  the  account  dae 
to  Wallace  by  Harvey,  and  the  other  owners  of  the 
barque  Gordon  Castle,  on  account  of  the  sales  of  the 
wood,  and  advances  for  the  owners  of  that  vessel, 
mentioned  in  the  immediately  preceding  case.  The 
only  points  that  here  occurred,  regarded  a  charge  hj 
Wallace  for  an  account  of  business,  and  the  question 
of  expenses.  Wallace  not  only  charged  commission 
on  the  sales,  but  also  claimed  payment  of  an  account 
for  general  business.  To  this  the  defenders  objected, 
on  the  ground  that  Wallace  was  only  a  commission- 
agent,  and  entitled  to  no  more  than  the  ordinary 
commission  allowed  in  such  cases ;  and  on  the  point 
of  expenses,  maintained — That  Wallace  bad  delayed 
rendering  an  account,  although  repeatedly  preased  to 
do  BO— and  that,  therefore,  he  shoidd  be  found  liable 
in  expenses. 

The  Lord  Ordinary,  on  Ist  December  1831,  sus- 
tained the  objection  to  the  account  for  general  business, 
and  found  Wallace  only  entitled  to  the  usual  commis- 
sion ;  quoad  ultras  decerned  in  terms  of  the  libel ;  but 
found  neither  party  entitled  to  expenses. 

Hog  reclaimed  as  to  expenses—out  tbe  Court  ad- 
hered. 
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First  Diviaioii.— Lord  Ordinary,  Newton.— ^cf.  Keaj.  Ivory< 
^^jiU.  Cuninglmme..^ Junes  Hatton,  W.S.,  and  Greigand  Mor- 
ton, W.S.,  Ageots.^Sir  R.  Dundas,  Clerk \J.  W.  D.] 


\%i\  February  1832. 

No.  2^ Datid  Douoall*  Purnur^  o.  Robert  !^Iontbath, 

Defender, 

l^roceas — Reclaiming  Nottf— Production—^ir/fit  that  a  party  re-* 
ciatmiitg,  cannot,  at  the  time  when  hit  note  it  Ho  be  tent  to  the 
roii,  obtain  leave  to  print  a  Utter  not  in  proeeu. 

In  this  case  MonteAtli  presented  a  reclaiming  note, 
and,  when  it  came  to  be  Hent  to  the  roll,  moved  that 
he  ahoald  be  allowed  to  print,  in  addition,  a  letter 
not  in  process. 

The  Lord  Juttife-Herk  could  never  give  leave  to  print  a  letter 
not  in  process.  When  the  case  should  be  advised,  if  the  Court 
should  think  it  important,  they  would  order  it  to  be  produced, 
and  it  might  then  he  printed. 

The  Conrt  refused  the  applicattofi. 

Second  Division.— Lord  Ordinary,  Moncreiif. — Act, 
. — Alt.  Patton. — Mowbray  and  Howden,  W.S.,  and  Wi]. 
liam  Spalding,  S.S.C,  Agents.— Mr  Thomson,  Clerk.— [T.C] 

18/A  February  1832. 

No.  231. —Earl  of  Hopbtoun,  Objector,  v.  Common  Aoent 
IN  Locality  or  Invbrkeithino,  Retpotuient, 

Teinds— Locality— Conversion— Rate— .frWif,  that,  in  eon/or " 
wniy  wiih  the  Act  180U,  the  proper  rate  ofeonvertionfor  a  toeo" 
lity  of  augmentation  it  to  be  had  from  the  average  /tar  pricet 
Jot  ttven  years  preceding  the  modification  of  the  stipend  j  and 
nnt  either  according  to  the  old  rule,  or  from  the  aperagefor  seven 
peart  tubt^ueni,  or  according  to  any  approximation  in  the  par- 
tictUar  cote. 

Lord  Hopetonn  gave  in  objections  to  the  schemes 
of  looaiity  of  augmentations  granted  to  the  minister 
of  Inverkeitfaing  in  1794,  1807,  and  1823.  To  these, 
the  Common  Agent  gave  in  answers.  The  Lord  Or« 
dinary,  November  13,  1827,  sustained  four  objections, 
and  repelled  the  fifth — namely,  that,  in  the  first  loca- 
lity, the  old  rule  of  conversion,  viz.  £100  Scots  for 
each  chalder,  should  be  followed  :  and  otherwise,  that 
the  whole  augmentations  should  be  rated  by  the 
average  of  fiars  for  seven  years  preceding  the  date 
of  each  respectively — and  he  remitted  to  the  clerk  to 
rectify  the  schemes  of  locality  accordingly.  Lord 
Hopetonn  reclaimed,  when  the  Court,  27th  January 
1829,  before  answer,  remitted 

**  to  the  Teind  Clerk,  to  ascertain  and  report  the  practice  from 
the  year  1794,  up  to  the  present  period,  in  making  up  schemes 
of  locality,  whether  the  average  prices  were  taken  from  a  series 
of  vears  previous  or  subsequent  to  the  interlocutor  of  augmen- 
tation.** 

The  Clerk  (18th  November  1831,)  accordingly  re- 
ported as  follows : — 

"  Prior  to  1794,  the  pracHce  of  the  Teind  Court  was  to  value 
victual  (half  meal,  half  barley  or  bear,  or  either  of  these  sepa- 
rately,) at  £100  Scots  per  chalder,  or  lOa.  5d.  Sterling  per  boll ; 
ooitt,  at  100  merks  per  chalder,  or  6s.  lid.  4-12th8  Sterling  per 
boll ;  and  wheat  at  j£l20  Scots  per  chalder,  or  128.  6d.  8ter» 
ling  per  boll.  That  this  practice  was  uniform  prior  to  1794,  is 
proven  by  the  notes  of  the  late  Mr  Millar,  Teind  Clerk,  in  the 
reporter's  possession.  It  is,  however,  to  be  observed,  that  in 
rectifications  of  loeaHties  of  stipends  modified  prior  to  1794, 
made  up  after  that  date,  there  is  a  want  of  uniformitjr, — the  old 
rule  bemg  sometimes  adopted,  and  sometimes  a  price,  which 
seems  to  have  been  taken  arbitrarily,  and  varying  between  16s. 
and  dOs.  per  boll,  for  victual,  half  meal,  half  bear  or  barley. 
Tils  mode  existed  till  the  year  IBOS^  (when  the  shitute  was 


passed  which  directed  that  the  rate  of  conversion  of  stipend  from 
money^  to  victual,  and  vice  versa,  should  be  the  average  of  the 
fiar  prices  of  the  country  for  the  seven  preceding  years,)  and 
even  for  some  time  afterwards.  It  is  to  be  noticed,  that  the 
act  8peci6cally  applies  only  to  alterarions  of  stipend  occasioned 
by  surrenders  of  teinds,  on  the  abolirion  of  money  stipend,  in 
pursuance  of  the  terms  thereby  prescribed  for  subsequent  modi- 
fications of  stipends  ;  these  being  by  the  act,  except  in  special 
circumstances,  to  be  decreed  wholly  in  victual,  and  the  money, 
(except  for  the  communion  elements.)  as  well  as  antiquated 
species  of  grain,  such  as  black  oats,  horse  com,  &c.  to  be  abolish- 
ed.  It  soon,  however,  became  the  practice  to  take  the  average 
fiars  alluded  to  in  the  statute,  for  regularing  all  the  conversions 
in  localities  of  stipends  modified  subsequent  to  the  Act  1808. 
This  had  come  into  uniform  practice  before  the  1818,  when  the 
reporter  came  into  office, — and  he  knows  that  there  has  been  no 
instance  of  deviation  from  it  since.  The  case  is,  however,  dif- 
ferentin  regard  to  the  rectificationof  localities  of  stipends  modified 
prior  to  the  Act  1808;  for  then,  the  practice  of  Mr  Millar,  the  re- 
porter's predecessor,  was  to  assume  the  rates  previously  used,  when 
no  party  objected ;  or,  after  a  consultation  with  the  common  agent, 
a  new  rate  of  conversion  was  agreed  upon,  and  used.  But  the 
reporter  can  observe  no  grounds  for  thinking,  that  an  exact 
average  by  the  county  fiars  was  taken  for  regulating  conversionn 
of  stipend  modified  prior  to  the  1608,  though,  in  some  cases,  the 
rate  adopted  may  have  been  an  approximation  to  such  an  average. 
The  mode  of  ascertaining  the  averages  for  the  determined  endur- 
ance of  a  stipend,  and  rating  accordingly,  has  onlv  been  resorted 
to  within  these  six  or  seven  years.  It  has  not  been  uniformly 
followed ;  but  the  reporter  recollects  that  it  was  used  in  thw 
localiHes  of  Channelkirk,  Duddingston,  Coylton,  Dunbar,  and 
several  others.  In  most,  if  not  all  of  such  cases,  the  new  rule 
was  not  adopted,  without  (as  in  this  ca&e)  certifying  the  heritora 
of  their  intention,  by  declaring  it  in  the  state  of  teinds,  which 
all  parties  concerned  were  allowed  to  see,  and  state  objections 
to,  if  they  saw  occasion.  The  reporter  subjoins  his  notes  in 
regard  to  the  mode  of  procedure  in  this  case  of  Inverkeithing, 
and  also  in  regard  to  some  of  the  other  cases  he  examined,  rela- 
tive to  the  subject  of  the  remit,  being  those  which  more  particu- 
larly bear  upon  it." 

When  the  Conrt  again  advised  the  cause,  with  this 
report.  Lord  Hopetonn  pleaded, — That  the  Common 
Agent  appeared  to  imagine  that  when  a  new  angmen* 
tation  was  awarded,  the  first  locality  came  to  an  end, 
whereas,  if  the  first  had  become  final,  it  remained 
for  ever  the  rule  of  payment ;  and  that  the  report  fol- 
lowed neither  the  old  rule  nor  the  new  principle. 

The  Lord  Justice-Clerk  YftiR  clear  that  no  decision  of  theirs 
could  affect  the  indemnity  which  Lord  Hopetoun  was  to  get. 
But  as  to  the  present  question,  he  was  satisfied  that  the  average 
rate  of  seven  prcnous  years,  according  to  the  fiar  prices,  was 
that  to  be  taken. 

Lord  Glenlee  held  the  rule  of  conversion  to  be  a  totally  dif- 
ferent question  from  the  indemnity.  He  could  not  understand 
bow  they  could  avoid  judging  by  the  locality  of  1794. 

The  Conrt 
I*  Kecal  the  interlocutor  reclaimed  against.  Sustain  the  ob- 
jection  of  Lord  Hopetoun,  and  find  that  his  Lordship's  victual 
teind  ought  to  be  converted  by  the  rule  of  the  average  fiars 
prices  for  the  county,  for  the  seven  years  preceding  thb  different 
modifications  of  the  pursuer's  stipend,  reserving  to  the  parties 
their  chiims,  inter  te,  for  over  payments  during  the  interim  loca- 
lities ;  and  remit  to  Lord  Moncreiff  to  proceed  with  the  cause." 

Second  Division. — Lord  Ordinary,  Newton..— ^e/.  Dean  of 
Faculty  (Hope ).—ytf//.  Skene,  Walker— Jamea  Hops,  W.S., 
and  William  Grierson,  W.S.,  Agents — Teind  Clerk.— [7'.  C] 

mh  February  1832. 

No.  Sa2.— COLDSTSEAM  &    Co.    Purtuert,  V.    DUMVanESSRIBI 

RoAO  Trusteks,  &  RoBBET  Thbxsrie,  Junior,  their  Clerk, 
Defenders, 

Process— ^Summons— Relevancy—Road  Trustees— ^it  accident 
halting  happened  upon  a  county  road  during  one  trust,  and  an 
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action  of  damages  against  the  Road  Trustees  having  been  brought^ 
after  the  trust  had  expired  by  the  rtjteal  of  the  Act,  and  a  new  Act 
had  been  pasudt  appointing  new  trustees,  with  different  powers^ 
liubitities,  c{-c. — Held,  that  the  summons  must  set  forth,  and  de^ 
scrihe  distinctly,  the  particular  trustees,  and  the  statute  creating 
the  trust,  pursued,  and  must  state  the  express  groufuis  on  which 
they  are  concluded  against. 

This  cau^e  was  formerly  before  the  Court,  8th 
February  1831,  (i>cottish  Jurist,  Vol.  III.  p.  243). 
And  although  a  record  was  afterwards  made  up,  yet, 
as  the  ultimate  decision  did  not  touch  the  merits,  it  is 
unnecessary  to  enter  into  them  here.  The  Lord  Or- 
dinary had  never  pronounced  an  interlocutor  expressly 
finding  the  summons,  as  it  originally  stood,  irrelevant. 
The  pursuers,  who  had  obtained  leave  to  amend  their 
libel,  withdrew  the  third  and  most  important  amend- 
ment,  ^which  is  to  be  found  quoted  in  the  previous 
report,)  at  the  advising  of  their  reclaiming  note 
against  the  interlocutor  of  the  Lord  Ordinary  dis- 
missing the  action.     And  accordingly, 

**  February  6,  1831,  the  Lords  having  considered  this  note, 
with  the  other  proceedings,  and  heard  counsel  thereon ;  In  re- 
spect of  the  minute  now  given  in,  withdrawing  the  third  article 
in  the  amendment  of  the  libel,  Remit  to  the  Lord  Ordinary  to 
hear  parties  farther  on  the  original  summons,  and  the  other  parts 
of  the  amendment ;  and  to  proceed  farther  as  to  his  Lordship 
shall  seem  just ;  with  power  to  his  Lordship  to  decide  on  all 
claims  for  expenses  Ainc  inde,** 

The  summons,  after  the  third  amendment  had  been 
withdrawn,  ran  as  follows : — 

^  **  Whereas  it  is  humbly  meant  and  shewn  to  us,  by  our  1o- 
vites,  Messrs  Coldstream  and  Company,  Merchants  in  Leith, 
and  Robert  Coldstream  and  John  Scales,  the  individual  part- 
ners of  that  firm :   That  on,  or  about,  the  23d  day  of  May  1829, 
when  the  said  John  Scales  was  travelling  on  the  business  of  the 
foresaid  bouse,  with  a  horse  and  gig,  on  the  public   high-road 
between   Langholm  and   Annan,   about  half  a  mile  past  the 
Becktonhall  toll-bar,  which  is  believed  to  lie  in  the  parish  of 
Half  Morton,  he  suddenly  struck  upon  something  which  threw 
down,  and  severely  injured  his  horse,  broke  his  sample-case, 
ai)d  destroyed  or  greatly  injured  the  gig:     That  these  injuries 
arose  in  consequence  of  a  chain  having  been  stretched  across 
the  road,  fastened  at  each  end  by  two  upright  posts :     That  this 
obstruction  to  the  public  highway  was  illegally  and  wrongfully, 
and  by  gross  and  culpable  negligence,  placed,  or  at  least  allowed 
t(r  continue  there,  by  the  road  trustees,  or  by  their  servants  act- 
ing in  their  service :    That  no  warning  was  given  to  the  pursuers, 
or  to  the  public,  of  this  interruption  to  the  high  way :     That 
the  foresaid  horse,  gig,  and  sample-case,  belonged  to  the  pur- 
suers, and  they  were  injured  to  the  extent  of  about  .£56, 16.  6.  : 
That  besides  this,  the  foresaid  John  Scales  was  hurt  and  alarm- 
ed ;  and  the  pursuers  sustained  considerable  loss  by  his  being 
prevented  from  continuing  bis  journey.     That  for  all  these 
losses  and  injuries,  they  are  entitled  to  reparation :     And  albeit 
the  pursuers  have  often  desired  and  required  the  said  Road 
Trustees  for  the  county  of  Dumfries,  to  make  such  reparation ; 
Nevertheless  they  refuse,  at  least  postpone  and  deUy  so  to  do : 
Therefore  the  said  Road  Trustees  for  the  said  county  of  Dum- 
fries,  and  Robert  Thresbie,  junior,  writer  in  Dumfries,  their 
principal  derk,  ought  and  should  be  decerned  and  ordained,  by 
decree  of  the  Lords  of  our  Council  and  Session,  to  make  pay- 
ment to  the  pursuers,  as  the  owners  of  the  foresaid  gig,  horse, 
and  sample-case,  and  as  interested  in  the  journey  of  the  fore- 
said  John  Scales,  of  the  sum  of  ^150  Sterling;  and  of  the 
further  sum  of  £S0,  to  the  said  John  Scales,  for  his  individual 
suffering  on  the  foresaid  occasion,'*  &c. 

The  Lord  Ordinary  thereupon  allowed  a  record  to 
be  made  np,  reserving  all  objections,  and  all  claims 
for  expenses.  The  pursuers  pleaded — 1.  The  pur- 
suers are  entitled  to  reparation  as  llbelledi  in  respect 


that  the  injuries  complained  of  were  tastaiued  by 
them,  in  consequence  of  the  illegal  and  wrongful  act, 
or  the  gross  and  culpable  neglfgence  of  the  defenders, 
or  of  those  for  whom  the  defenders  are  responsible. 
— -II.  The  action  has  been  corre^ly  and  formally  in- 
stituted against  the  trust,  from  which  the  pursuers 
are  entitled  to  obtain  reparation  for  the  injuries  sus- 
tained by  them,  and  which,  at  the  date  of  the  injury, 
was  under  the  management  of  the  trustees  appointed 
by  the  statute  59th  Geo.  III.  c.  53,  and  the  manage- 
ment of  which  has  now  been  transferred  to  the  trus- 
tees appointed  by  the  statute  Geo.  IV.      The  de- 
fenders pleaded— L  The  libel  is  irregular  and  informal 
in  itself,  more  espeqially  in  so  far  as  (1.)  It  refers  to 
road-trustees  generally  in  the  narrative,  without  speci- 
fying any  particular  road-trustees ;  (2.)  It  alludes,  in 
the  subsumption,  to  the  *  said  road-trostees  for  the 
county  of  Dumfries,'  though  no  such  trustees  had 
been  specified  in  the  narrative ;  and  (3.)  It  concludes 
against  the  said  road-trustees  for  the  county  of  Dum- 
fries, and  the  defender,  as  their  all^«d  clerk,  but 
without  suting  what  road-trustees  were  intended  to 
be  concluded  against,  or  under  what  authority,  or  on 
whose  account,  the  defender,  Mr  Thresbie,  is  called 
in  the  action.— -11.   The  pursuers  cannot,  under  their 
libel,  maintain  the  case  or  ground  of  action  which 
they  have  now  attempted  to  raise  upon  the  record,  by 
maintaining  that  the  road-trustees  under  the  statute 
of  1829,  are  liable  for  the  obligations  or  neglect  of  the 
trustees  under  the  statute  of  1819,  either  in  virtae  of 
the  particular  terms  of  these  statutes    and  of  the 
General  Road  Act,  or  on  any  other  ground ;  as  no 
such  statement  or  ground  of  action  is  set  forth  in  the 
libel. — III.    Even  though  the  pursuers  could  have 
raised  their  present  case  under  their  libel,  still  they 
would  have  been  hound  to  have  called  the  trustees 
under  the  Act  of  1819,  both  as  parties  having  interest, 
and  as  being  the  alleged  wrong-doers,  and  parties 
alone  cognizant  of  the  fact ;  more  especially  as  the 
claim  confessedly  remains  illiquid  and  unconstituted, 
as  against  these  trustees. — I  v.    The  trustees  under 
the  Act  1819,  cannot  be  held  as  cited  to  the  action 
through  the  citation  of  Mr  Thr^shie,  seeing  that,  by 
the  repeal  of  the  statute,  Mr  Threshie*s  office,  as 
clerk  under  that  Act,  necessarily  ceased, — he  being 
only,,  by  the  new   Act,  re-appomted  as  derk  to  the 
trustees  under  it ;  and  Mr  Thresbie  is  only  called  by 
the  libel,  in  the  capacity  which  is  now  explained  to  be, 

as  clerk  to  the  Trustees  under  the  Act  of  1829 V. 

Though  the  injury  libelled  had  arisen  from  the  ill^^ 
or  negligent  act  of  the  Trustees  under  the  statute  of 
1819,  neither  the  Trustees  under  the  act  of  1829,  nor 
the  trust-funds  belonging  to  these  latter  Trustees, 
would  have  been  liable  in  reparation  to  the  pursuers ; 
but  such  a  claim  would  have  alone  lain  against  the 
Trustees,  the  alleged  wrong-doers,  personally;  and 
the  statute  of  1829,  in  place  of  transferring  any  such 
claim  against  the  Trustees  under  the  new  statute, 
completely  excludes  it. — VI.  Even  the  Trustees  under 
the  statute  of  1819  would  not  have  been  liable  in  re- 
paration to  the  pursuers,  seeing  that  the  alleged 
damage  did  not  arise  from  any  illegal  act  or  neglect 
of  duty  on  their  part,  but  solely  by  and  through  the 
act  of  third  parties,  for  whom  these  Truslees  were 
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not  responsible,  and  which  they  had  not  the  means  of 
knowing  or  preventing. — VII.  Though  the  pursuers 
could  ask  decree  against  the  present  defender,  or  the 
trust,  under  tlie  statute  of  1829,  they  would  only  be 
entitled  to  such  a  decreet  as  would  enable  them  to 
recover  from  the  funds  appropriated  to  the  particular 
line  or  district  of  road  up(m  which  the  accident  oc- 
curred, and  can  never  ask  a  decreet  which  would 
enable  them  to  recover  from  the  general  funds  of  the 
trusty  or  from  the  defender  or  trustees  personally. 

«  The   Lord   Ordinary  (28tb  January  1832,)  having  heard 
parties*  procurators,  and   considered  the  closed  record,   finds, 
That  the  only  existing  trust  in  relation  to  the  turnpike-road, 
on  which  the  action  libelled  is  said  to  have  happened,  is  that 
cn^ated  by  9th  and  10th  Geo.  IV.  cap.        :  Finds,  that  the 
summons  does  not  set  forth  with  sufficient  distinctness,  either 
that  the  Road- Trustees  under  that  act,  are  the  parties  against 
whom  the  action  is  directed,  or  the  grounds  upon  which  the 
action  is  naaintained  against  the  said  trustees :  Therefore,  dismisses 
the  action,  and  decerns:   Finds  the  pursuers  liable  in  expenses, 
and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed  by 
the  auditor,  reserving  to  the  said  pursuers  to  bring  a  new  action, 
if  <io  advised,  and  to  all  parties  their  defences  against  the  same. 
'^Xoie. — It  appeared  to  the  Lord  Ordinary  at  the  beginning,  on 
considering  the  summons,  that,  as  it  then  stood,  it  could  not  be 
sustained  ;  and  the  pursuers  were  allowed  to  remedy  its  defects 
by  an  amendment  of  the  libeL     But,  as  the  amendment  was  not 
satisfactory,  he  sustained  the  objections  to  the  libel,  even  as 
amended,  and  dismissed  the  action.     Upon  a  reclaiming  note, 
the  pursuers  withdrew  the  third  article  of  the  amendment  of  the 
libel,  which  was  the  most  important ;  arid  the  Court,  in  consi- 
deration of  that  circumstance,  remitted  '  to  the  Lord  Ordinary 
to  hear  parties  further  upon  the  original  summons.'    In  these 
circumstances,  and  with  the  view  of  affording  the  pursuers  an 
opportunity  of  explaining  their  case,  the  Lord  Ordinary,  on  their 
application,  allowed  a  record  to  be  made  up,  reserving  all  objec- 
tions.    But,  now  that  these  explanations  have  been  given,  he 
thinks  the  objections  remain  in  full  force.     The  onlv  existing 
trust  relative  to  the  road  in  question,  is  that  created  by  the  9th 
and  10th  of  Geo.  IV.,  intituled,  an  Act  for  '  making  and  main- 
taining certain  turnpike-roads  within  the'  county  of  Dumfries  ;* 
and  although  the  same  statute  contains  another  appointment  of 
trustees  for  managing  the  statute-laboar  of  the  whole  county,  it 
is  confessedly  against  the  trustees  on  the  turnpike-roads  only, 
that  the  present  action  can  be  maintained,  as  the  road  in  question 
is  turnpike,  and,  besides,  as  it  is  only  to  trustees  on  turnpike- 
roads  that  the  provision  of  the  4tb  of  dec.  IV.,  founded  on  by  the 
pursuers,  authorising  trustees  to  sue  and  to  be  sued  in  name  of 
their  clerk,  can  apply.     Now,  in  the  I  si  place,  the  description  in 
the  summons  of  the  *  Road- Trustees  of  the  county  of  Dumfries,' 
is  not  a  sufficient  designation  of  trustees  appointed  in  a  special 
statute  for  '  making  and  maintaining  certain  turnpike-roads  in 
the  connty  of  Dumfries  :*  such  description  being  unaccompanied 
by  any  reference  to  the  statute  creating  the  trust.     2dly,  The 
particular  circumstances  of  this  case  afford  a  complete  illustra- 
tion of  the  necessity  of  a  more  distinct  description.    The  Injury 
for  which  the  pursuers  seek  redress,  was  sustained  in  May  1829, 
during  the  operation  of  a  prior  statute,  which  statute  was  re- 
pealed in  the  same  vear,  by  that  which  is  now  in  force,  and  which 
was  passed  before  the  action  was  brought.     Now,  it  is  very  pos- 
sible that  the  pursuers  may  be  entitled  to  insist  against  the  pre- 
sent Trustees,  in  a  ground  of  action  emerging  during  the  operation 
of  the  former  statute.    That  is  a  question  which  is  not  distinctly 
raised  either  in  the  summons  or  in  the  record,  and  which  the 
Lord  Ordinary  certainly  does  not  mean  to  decide.    The  summons 
sets  forth  the  injury  as  sustained  on  the  2dd  of  May  1829,  and 
that  it  arose  from  the  misconduct  or  neglect  of  *  the  Road- 
Trustees.*     It  then  proceeds,  that  although  the  pursuers  have 
often  desired  *  the  said  Road- Trustees  of  the  county  of  Dum- 
fries* to  make  such  reparation,  &c. ;  and  it  concludes  that  the 
*•  said  Road- Trustees,*  and  Robett  Thresbie,  their  clerk,  ought 
and  should  be  ordained  to  make  payment*  &c.     It  is  nowhere 
distinctly  stated  thut  the  defenders  arc  the  Road  Trustees  under 


the  eidsting  statute.  On  the  contrary,  looking  at  the  summons 
alone,  and  connecting  the  expression  *  the  said  Road  Trustees* 
with  the  date  of  tbe  injury,  it  would  rather  seem  to  follow  that 
the  Trustees  held  to  be  liable  are  the  Trustees  under  the  re- 
pealed statute ;  and  to  obviate  the  objection  arising  from  this 
ambiguity,  the  pursuers  are  driven  to  maintain  that  tbe  term 
'  Road  Trustees  of  the  county  of  Dumfries*  is  properly  de- 
scriptive of  A  known  and  permanently  existing  public  body, 
sufficiently  described  by  that  general  designation,  without  re- 
ference to  any  sf>eiial  statute.  Now,  on  looking  at  the  statutes, 
it  will  be  found  that  the  former  statute  of  the  59th  Geo.  III., 
in  so  far  as  regards  the  turnpike-road,  is  expressly  limited  in  its 
endurance  ;  that  that  statute  was  expressW  repealed  by  the  exist- 
ing statute  of  the  9th  and  10th  Geo.  IV.  ;  and  that  this  last 
statute  differs  from  the  former  not  only  in  the  qualification  for 
trustees,  but  in  various  other  important  particulars.  In  these 
circumstances,  the  Lord  Ordinary  considers  the  alleged  perma- 
nency and  identity  of  the  trust  to  be  utterly  untenable ;  and  holds 
it  to  be  indispensible  that  the  particular  'i  rustees,  against  whom 
the  action  is  meant  to  be  directed,  should  be  distinctly  set  forth 
in  the  summons.'* 

The  pursuers  reclaimed.    At  advising, 

Lord  Meadowbank  observed,  that  the  conclusion  was  against 
the  *'  said'*  trustees,  i,  e,  those  who  did  the  injury,  and  who  were 
not  called.     The  county  of  Dumfries  was  never  mentioned. 

Lord  Cringletie  observed,  that  the  pursuers  maintained  that  the 
"  road-trustees'*  means  the  present  trustees.  But  they  are  said 
to  have  done  a  wrong  before  they  existed.  The  old  trust  was 
at  an  end  by  the  repeal  of  the  statute.  But  an  action  might  be 
brought  against  the  new  trust.  The  new  statute  reser>'ed  the 
right  of  action,  not  against  the  persons  indeed,  but  against  the 
funds.  This  was  a  contract  ex  delieio.  Suppose  a  party,  in  pur- 
suing under  a  civil  contract,  had  just  set  forth  generally,  that  the 
road-trustees  were  liable.  They  might  answer  that  they  were 
not  The  pursuer  must  set  forth  that  they  are  liable  under  the 
provisions  of  the  act.  There  were  certainly  defenders  to  be  had. 
Thresbie,  indeed,  had  been  made  a  defender — but  had  he  been 
made  so  quoad  hoc  f  The  interlocutor  of  the  Lord  Ordinary 
was  right 

The  Lord  Jusiiee'Cierk  thought  that  the  only  question  was, 
whether  the  interlocutor  was  right,  on  the  grounds  set  forth  in 
the  interlocutor  itself»not  in  the  note  ?  Was  the  summons 
warranted  by  the  Act  of  Parliament ;  and  did  it  correctly  deduce 
the  liability  ?  It  was  egregiously  inaccurate  to  set  forth  nothing 
in  the  whole  narrative  about  the  county  of  Dumfries.  The 
only  trustees  concluded  against  were  the  "  said**  trustees ;  and 
then  came  in  the  words  **  county  of  Dumfries.  **  But  such  a  sum- 
mons would  never  do  under  the  Act  of  Parliament  The  Lord 
Ordinary  would  have  done  right  to  dismiss  it,  even  under  the 
old  forms. 

Lord  GUnlee  concurred.  The  summons  could  not  have  been 
sustained  at  any  time. 

The  Court  refused  the  note. 

Second  Division — Lord  Ordinary,  Fullerton. — Act.  Solicitor- 
General  (Cockbum),  P.  Robertson,  Marshall. — AH,  Dean  of 
Faculty  (HopeX    Gr.   Bell Mr  Thomson,  Clerk.^[7.  C] 

[N,  B, — It  is  to  be  understood,  that  the  rubric  of  the  former 
report  refers  to  the  provisions  of  the  Second  Road  Act.] 


OUTER  HOUSE. 

%lh  Februarjf  1832. 

No.  233. — Robert  Hbnry,  Advocator^  v,  M*Dou6all*s 
•  Tadstees,  Retpondenlt. 

Process— Competency — Record— Title  to  Pursue — f.  In  an 
advocation  of  a  cause  dismisMcd  bjf  the  Sheriff  at  incompeteni,  it 
it  necessary  to  determine  the  point  of  competency  before  making 
up  a  record.'^-lL  Circumstances  in  whicfi  a  ease,  involving  heri- 
table rights,  was  found  competent  before  the  Sheriff,  and  a  party 
indirectly  interetteU  entitled  to  punuc'^and  case  remitted  to  the 
Inferior  Court,     j 
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The  deceased  John  M*Lauch1aii  borrowed  from  the 
late  Alexander  M*Dougall,  the  sum  of  £300,  for 
which  he,  on  21  at  September  1821,  granted  a  bond 
and  dispogition  in  tecurity,  over  a  tenement  and  area 
of  ground  in  Perth.  On  the  30th  September  1824, 
the  said  John  M*Lauchlan  borrowed  £750  from  the 
advocator,  for  which  he  granted  an  heritable  security 
over  the  same  property.  The  advocator  alleged  that 
though  there  was  no  discharge  on  record,  yet  that 
M'Dougairs  £300  was  paid  in  1825,  notwithstanding 
which  he  assigned  the  bond  to  a  person  of  the  name 
of  Wighton,  and  disponed  the  said  subjects  in  se- 
curity. The  advocator,  after  M^DougfalFs  death, 
raised  an  action  before  the  Sheriff  of  Perth,  conclud- 
ing that  M'Doug^II's  Trustees  were  bound  to  relieve 
him  of  the  consequences  of  said  assignation  to  Wigh- 
ton, by  repaying  the  said  sum  of  £300.  In  limine,  it 
was  maintained,  in  defence,  That  the  action  clearly 
involved  a  competition  of  heritable  rights,  and  was 
incompetent  in  the  Inferior  Court :  That  the  Sheriff 
had  no  power  to  declare  the  rights  of  one  party,  and 
set  aside  those  of  the  other.  The  Sheriff*substitute, 
on  4th  March  1831,  sustained  the  objection  to  the 
competency  of  the  action  in  the  Inferior  Court,  and 
dismissed  the  same,  reserving  to  the  pursuer  his  right 
to  institute  another  action  in  such  form  as  he  might  be 
advised.    The  Sheriff  added  this 

'*  Note, — The  libel,  after  a  full  narrative,  '  states,  that  the 
said  Alexander  M'Dougall  and  David  Bums  having  thus  ille- 
gnlty  and  fraudulently  reared  up  a  burden  upon  the  foresaid 
subjects,  after  the  same  had  been  paid  and  discharged,  in  manner 
before-mentioned,  the  heirs  and  representatives  of  the  said 
Alexander  M*DougaU  and  the  said  David  Bums  are  conjunctly 
and  severally  bound  to  relieve  the  pursuer,*  &c.  The  subject 
of  investigation,  therefore,  is,  Whether  the  burden  in  question 
was  fraudnlently  reared  up  ?  To  such  an  investigation  a  proof 
ftro  vt  lie  Jure  may  be  competent ;  but  the  object  being  to  dis- 
cover whether  a  burden  of  j6800  upon  heritalile  property  has 
fraudulently  been  reared  up,  the  Sheriff-substitute  is  of  ofiinion 
that  the  investigation  is  only  competent  in  the  Supreme  Court. 
He  is  also  inclined  to  think  that  the  heir-at-law  of  M*Laiichlan 
should  be  a  party  to  the  discussion.  If  M*Lauchlan  himself 
had  been  in  life,  he,  as  the  person  immediately  interested,  must 
have  been  a  party,  and  have  spoke  explicitlv  to  the  facts.  The 
pursuer  is  interested  only  indirectly.  If  the  price  of  the  pro- 
perty shall  be  sufficient  to  dimrharge  both  debts,  his  interest  is 
at  an  end.  Till  the  property  is  brought  to  sale,  whether  or 
to  what  extent  he  is  interested  in  the  discussion,  cannot  be 
known.** 

To  this  interlocutor  the  Sheriff-depute  adhered. 
The  pursuer  then  advocated  tlie  cause ;  and  when  the 
case  came  before  Lord  Mackeniie  for  debate  on  the 
competency,  the  advocator  moved  that  the  record 
should  be  closed.  Objected — It  is  not  necessary  to 
dose  a  record  on  a  point  of  competency.  Suppose 
the  case  is  dismissed  as  incompetently  brought,  then 
there  is  a  record  closed  for  nothing.  If  the  com- 
petency be  sustained,  then  the  record  should  be  made 
up  before  the  Sheriff.  Lord  Mackeniie  pronounced 
this  interlocutor,  31st  January  1832: — 

■'  Id  respect  of  the  recent  decision  in  the  esse  of  Black  v. 
Attid,  Finds  that  it  is  necessary  to  determine  the  objection  to 
the  competency  of  the  original  action  before  the  Sheriff,  pre- 
viously to  making  up  a  record  in  this  ease ;  splints  parties  to 
be  beard  in  the  motioo-roll  upon  the  said  question.'* 

His  Lordship  thereafter  ^8th  February  I8S2,)  re- 
mitted to  the  dheriff  with  instmctioiu  to  repel  the 


dilatory  defences,  as  to  the  competency  of  the  action 
and  the  title  of  the  pursuers.   1  he  parties  acquiesced. 

Lord  Mackeniie,  Ordinary.— ^c/.  Wood.— ^/I.  Ivory. — ^C. 
C.  Stewart,  W.S.,  and  Gibson-Craigs  and  Dalsiel,  W.S., 
Agents — Mr  Wilson,  Clerk [J.  W.  H,'\ 

TEIWP  COifHT. 

No.  284. 
22rf  February  1832. 

The  following  augmentations  were  awarded  :^ 

Symington^ Presbytery  of  Ayr — Old  stipend,  1811,  142  h. 
If.  3  p.  2  1.  meal ;  49  b.  2  f.  1  p.  of  barley,  and  a  farther  quan- 
tity of  victual,  equal  to  X35,  14.  5.  Sterling,  with  ^8,  6.  a  for 
Communion  Elements. — Stipend  modified  of  this  date,  16chal. 
ders,  half  meal  and  half  barley,  and  ;£8.  6.  8.  for  Commttnion 
Elements — being  an  augmentation  of  4  chalders. 

Tarbat— Presbytery  of  Tain— Old  stipend,  1810,  12cha]ders 
of  victual,  half  moil  and  half  barley,  and  a  farther  qiuuitity  of 
victual,  equal  to  jC400  Scots,  with  jC8,  6.  8.  for  Communion 
Elements. — Stipend  modified  of  this  date,  16  chalders  of  victual, 
half  meal  and  half  barley,  and  j£10  sterling  for  Communion 
Elements. 

Rhynd— Presbytery  of  Perth— Old  stipend,  1811,  105  b.  3 
f.  2p.  1  I  of  meal;  84  b.  2  f .  11.  of  barley;  1  K  2  f,  I  p.  2  1. 
of  wheat,  and  a  farther  quantity  of  victual,  equal  to  X403, 19.  8. 
Scots,  with  jCIOO  Scots  for  Communion  Elements. — Stipend 
modified  of  this  date  (of  consent),  15  chalders  of  victual,  where- 
of I  b.  2  f.  I  p.  2  1.  wheat,  and  the  rest  half  meal  and  half 
barley,  and  ^£100  Scots  for  Communion  Elements— being  an 
augmentation  of  3  chalders. 


STATUTE. 

No.  235. 

An  Jet  to  provide  far  carrying  on  the  huthvu  of  the  Court  of  S^'^ 
$ion  in  Scotland^  wArn  interruj'lefl  by  the  tleatk  or  necetanry  obtenre 
of  any  of  the  Judges  thereof-^llSth  Ftbruary  1832.^2,  William 
IV.  c  5.] 

This  Statute, — which  proceeds  on  the  narrative  that 
no  sufficient  proyision  was  made  for  carrying  on  the 
business  of  the  Court  of  Session,  in  the  erent  of  the 
death,  sickness  or  necessary  absence  of  any  of  the 
Lords  Ordinary  in  the  Onter-Hoose,  or  in  the  event 
of  the  Judges  m  either  Division  of  the  Inner-House 
being  reduced  to  less  than  a  quorum  by  such  casual- 
ties, whereby  great  delays  and  inconveniences  have 
been  suffered,-* enacts, 

<*  I.  That,  from  and  after  the  passing  of  this  Act,  it  shall  be 
competent  to  the  Judges  of  the  Court  of  Session,  or  a  quorum 
thereof,  in  the  case  of  the  death,  sickness  or  other  necessary 
absence  of  any  of  the  Lords  Ordinary  of  either  of  the  Divi- 
sions  of  the  Court,  or  of  the  junior  Lord  Ordinary,  acting  as 
Lord  Ordinary  on  the  Bills,  to  make  such  regulations,  by  Act 
of  Sederunt,  as  may  be  necessary  for  carrying  on  the  business 
of  the  Outer- House,  and  that  either  bv  appointing  one  of  the 
Judges  of  either  Division  of  the  loner- House,  to  officiate  in  the 
Outer- House  or  Bill-  Chamber  during  such  absence  of  any  of 
the  above  Lords  Ordinary,  or  by  appointing  a  Lord  Ordinary 
of  one  Division  to  act  in  such  case,  pro  tempore,  as  an  Ordi- 
nary of  the  other  Division. 

<*  II.  That  in  ease  of  death,  sickness,  declinature,  or  neces- 
sary absence  of  any  of  the  Judges  of  the  Inner -House  of  either 
Division,  the  number  of  such  Judges  in  such  Division  aball  be 
reduced  to  less  than  a  quorum,  it  shall  be  in  the  power  of  the 
Division  so  reduced  in  number,  and  they  are  hereby  authorised  ' 
and  required  to  call  in  one  of  the  Lords  Ordinary  of  the  same^ 
or  of  the  other  Division,  to  sit  and  vote  in  the  Inner- House, 
until  the  number  of  Judges  in  such  Division  shall  be  again  ia- 
cieased  to  a  quorum." 


rnnltd  br  M.  ANDEKSON.  Lsw.Pifiitsr. 
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2Ui  February  1832. 
No.  2Sd. — Dame  Margaret  Polteney,  Petitioner, 

Process — Curator  Bonis — Powers  of^  The  Court,  on  the  original 
application  for  the  appointment  of  a  curator  bonis,  conferred 
speciai  poicers  to  grant  charters,  and  enter  vassals,  3f^c. 

The  petitioner  applied  for  tlie  appointment  of  a 
turator  bonis  to  her  daudUer,  Miss  C.  A.  Staart  of 
Torrance,  on  the  ground,  that  she  was  in  a  state  of 
health  which  rendered  her  incapable  of  taking  charge 
of  her  own  affairs.  The  Court  not  having  been  in 
the  practice  of  granting  special  powers  to  factors,  on 
the  original  application  containing  their  appointment ; 
but  baring  left  it  to  the  factor  to  apply  for  such  wheti 
necessary,  the  petitioner  stated  this  to  their  Lord- 
ships, and  prayed  that,  in  addition  to  the  usual  powers, 
they  would  also  authorise  the  curator 

**  to  enter  and  receire  vassals  in  all  and  sundry  lands  and  other 
heritages,  bolden  or  to  be  bolden  of  the  said  Miss  Christian 
Anne  Stuart,  as  superior,  and  to  grant  to  them  charters,  precepts 
of  clare  constat,  and  all  other  writs  and  deeds  necessary  for  that 
purpose." 

When  the  petition  appeared  in  the  single  bills, 

The  Lord  President  said,  that  the  Court  was  not  in  the  practice 
of  granting  such  powers,  etrept  on  special  application.  They 
would  order  intimation,  and  the  party  could,  in  the  meantinie, 
search  out  authorities. 

When  the  case  came  again  to  the  roll,  the  following 
authorities  were  quoted : — 

Wemyss,  2d  March  1829.  Forrester,  26th  November  1825. 
Blaikie,  1st  February  1827.  Baird,  I3th  January  1741 ;  Moh 
lrt,346.  Riddell,  11th  November  1746;  Mor.  16.350.  A.  t; 
B. ;  Tit.  Cur.,  90th  July  1736. 

The  Court  granted  the  prayer  of  the  petition. 

First  Division. — ^ct.  George  Oundas John  Dundas,  C.S., 

Agent — Sir  R.  Dundas,  Clerk.— [J.  IT.  H,] 

2lst  February  1832. 

No.  237.— Po<w  William  Miller,  Pursuer  v,  Hguh  Miller, 

Defender, 

Process — Summons — Relevancy — Proving  of   the    Tenor 

Casus  omission  is — Adminicles — A  party  hating  averred  in  his 
summons,  that  Vie  defender  obtained  possession  of  a  deed,  and 
then  destroyed  or  pvt  it  away  ^  Held,  1.  That  the  summons  teas 
sufficiently  relevant,  thotfffh  the  time,  place,  and  yerufiar  mode 
t>f  destruction  were  not  Welled. — //.  That  an  improbatire  scroll 
of  the  lost  deed  to<u  a  sufficient  adminicle  to  warrant  an  order 
Jor  farther  proof 

In  November  1830,  the  pursuer  brought  an  action 
of  proving  the  tenor  of  a  certain  back- bond  againvt 
the  defender.  The  pursuer  in  his  summons  alleged, 
that  David  Howie  was  indebted  to  him  and  the  de- 
fender, in  £27,  9.  4.,  for  which  he  granted  them  a 
joint  acceptance*  This  was  protested  for  non-pay- 
ment, and  inhibition  was  raised  against  Howie,  in  or- 
der to  secure  a  certain  building  sub-lease,  of  which 
he  was  tenant  in  Beith*  Howie  executed  an  ex  facie 
absolute  conveyance  of  his  interest  in  said  subjects, 
in  March  1793,  in  favour  of  James  Robertson,  another 
creditor  to  the  extent  of  fSO,  who,  in  August  1799,  exe- 
cuted aback-bond,  expianaitory  of  the  relations  in  which 
the  parlies  truly  stood :    1  hat  after  Robertson's  death, 
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the  defender,  who  had  all  along  retained  the  accep- 
tance and  documents  of  the  joint  debt,  privately  ob- 
tained possession  of  the  back-bond  from  Robertson's 
heirs  in  January  1822,  and  after  paying  their  debt, 
amounting,  with  interest,  to  about  £70,  he  took  an 
absolute!  conveyance  of  the  said  subjects  to  him- 
self, thereafter  '*  destroying,  or  otherwise  away-put- 
ting it  (the  back-bond),  .so  as  to  make  himself  ap- 
pear an  uninterested  (iiirclitaer :"  That  the  defender, 
Hugh  Miller,  thereafter  sold  the  property  for  £200. 

"  That  the  Said  herk-^boiid  having  been  destroyed  by  the  said 
Hugh  Miller,  in  manner  before^^mentionedi  or  at  least  having 
fallen  aside,  and  being  lost,  cannot  now  be  found,"  &c. 

The  pursuer  produced  what  he  alleged  to  be  a 
gcroH  or  copy  of  the  back-bond  as  an  adminicle* 
In  defence,  it  was  maintained— I.  That  no  special 
casus  omissionis  had  been  libelled,  which  was  neces- 
sary in  the  case  of  a  deed  like  that  in  question, 
which  could  be  extinguished  by  cancellation.  It  was 
necessary  to  state  whether  the  deed  had  been  burnt» 
or  torn,  or  obliterated,  and  when  and  where  the  des- 
truction took  place. — II.  That  the  adminicle  libelled 
on  was  not  sufficient  to  warrant  a  decree  of  proving 
the  tenor,  in  respect  that  it  was  not  probative — the 
writer  of  it  was  not  designed,  nor  did  it  bear  to  have 
been  subscribed  before  witnesses,  if  subscribed  at  all : 
That  it  was  necessary  to  produce  some  collateral  deed, 
referring  to  that  which  had  been  lost. 

Lord  Balgray  thought  the  summons  relevantly  laid,  and  the 
Adminicle  produced  sufficient. 

The  other  Judges  concurred. 

The  Court  sustained  the  relevancy  and  the  admi- 
nicle, and  pronounced  the  usual  Interlocutor,  order- 
ing farther  proof. 

Defender*s  Authorities.— Erak.  IV.  I.  86c.  54,  55  and  58. 
Stair,  IV.  82.  sec.  3. 

First  Division. — jtct,  Ferguson  and  Corlyle. — Alt,  Shaw.— 
John  Livingstone,  W.S.,  and  Bowie  and  Campbell,  W.S.^ 
Agents.— Mr  Bell.  Clerk.— [J.  IF.  H,] 

23d  February  1832. 

No.  238. — John  B.  Gracik,  W.S.,  Pursuer,  v,  Georgr 
Fergusson,  &c,  Dtfendsrs, 

Process — Competency — Reclaiming  Note — Superior  and  Vas- 
sal— Prescription — Temple  Lands—- i^  ft^rty  having  neglected 
to  attach  a  prayer  to  his  reclaiming  note,  in  terms  of  the 
Judicature  Act,  the  Court  refused  the  note  as  incompetent,  Opi- 
nions  expressed  on  the  merits^ — /.  Thai  the  possession  of  the 
vassal  is  to  be  held  the  possession  of  the  suj>erior. — //.  That  the 
lands  of  Templd-lands  and  Redliall  had  been  possessed  for  up-- 
wards  of  4Q  years  by  John  Johnstone  of  Elshieshiets,  and  his 
heirs  in  ajiparency,  as  vassals  to  Charles  Earl  of  Haddington^ 
and  his  heirs  and  successors  as  svperiors.-^IIL  That  said  pos^ 
session  founds  a  good  prescriptive  right  to  the  superiority  of  said 
lands, — IV.  That  the  pursuer  had  produced  a  sufficient  titl^ 
to  said  superiority,  and  was  alone  entitled  to  enter  vassals,  and 
receive  the  casualties  effeiring  to  said  Tcmple-ldnds  and  tenc'' 
ments, 

John  Edgar  Dickson,  of  Elshieshiefs,  itras,  on  tfie 
25th  March  1805,  *infeft  as  vassal  in  the  lands  of 
Temple-lands  and  Uedhall,  in  virtue  ofa  charter  grant- 
ed by  James  Fergusson  of  Pitfour,  in  the  charactei' 
of  superior.  Mr  Graeie  called  upon  Dickson  to  tnko 
out  a  charter,  and  pay  to  him,  as  lawful  superior,  thtf 
blench  and  other  duties ;  which  having  been  refused 
by  Dickson,  Mr  Graeie  raised  a  multiplepoinding  in 
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Dickson's  name,  against  Gracie  and  George  Fergns- 
son,  the  representative  of  the  late  James  Fergusson 
of  Pitfonr.  Gracie  simultaneonsly  instituted  an  ac- 
tion of  reduction  and  declarator  against  the  Tassal, 
concluding  that  the  said  charter  by  Fergusson  of  Pit- 
four  should  be  reduced^  and  that  it  should  be  found 
and  declared  that  the  pursuer  alone  was  entitled,  as 
superior,  to  enter  vassals  and  receive  the  casualties 
and  duties  effeiring  to  the  said  temple-lands.  The 
action  of  reduction  was  remitted  to  the  action  of  mul- 
tiplepoinding  Mr  Gracie  founded  his  claim  on  a 
series  of  titles,  from  1563  downwards,  in  which  be 
instructed  that  the  temple-lands  and  tenements  in 
Scotland  were  erected  into  a  free  barony  and  regality, 
called  Drem,  in  the  person  of  Thomas  Earl  of  Mel- 
rose and  Haddington,  and  ratified  by  Parliament  in 
1617.  (Thomson's  Acts,  III.  p.  563.)  In  1670,  Earl 
Charles,  as  snperior,  granted  to  John  Johnstone  of 
Elshieshiels,  as  vassal,  on  payment  of  1 2d.  a  year,  if 
asked,  allenarly,  a  charter  to  the  forty-shilling  land  of 
Temple-lands,  and  the  twenty-shilling  land  of  Redhall, 
of  old  extent,  commonly  called  the  Temple  Lands  of 
Reidhall,  in  the  parish  of  Lochmaben,  and  county  of 
Dumfries,  and  forming  an  integral  part  of  the  said 
barony  of  Drem.  Johnstone  was  infeft  in  said  lands 
in  May  1672,  and  possessed  by  himself,  and  his  ap- 
parent heirs,  from  that  period  downwards.  John 
Edgar  Dickson  of  Elshieshiels  is  the  vassal  at  present 
in  possession.  Mr  Fergusson,  the  defender,  admitted 
the  accuracy  of  Mr  Gracie's  statement  up  to  1658, 
when  he  alleged  that  John  Earl  of  Haddington,  hav- 
ing divested  himself  of  the  barony  of  Drem,  in  fa- 
vour of  Captain  William  Ross,  all  the  conveyances 
which  had  subsequently  been  made  thereof  by  the 
Haddington  family,  and  those  deriving  right  from 
them,  must  have  been  per  incuriam^  and  were  there- 
fore ineffectual.  He  produced,  and  referred  to  certain 
writs  on  record,  in  proof  of  this,  and  of  his  rights 

Generally ;  but  the  alleged  original  disposition  by  the 
)arl  of  Haddington  was  not  produced,  and  the  ex- 
istence of  it  was  denied  by  Mr  Gracie.  Mr  Gracie 
pleaded — I.  In  virtue  of  the  preceding  progress  and 
his  infeftment,  the  claimant  has  right  to  the  blench, 
and  other  duties  leviable  from  the  said  lands  of  Temple 
Lands  and  Redhall,  and  to  all  the  casualties  of  supe- 
riority arising  therefrom. — II.  That  the  title  of 
Charles  Earl  of  Haddington  to  these  lands  was  suffi- 
ciently broad,  at  any  rate  to  found  a  prescriptive  title  ; 
and  that  he  having  possessed  the  same  by  and  through 
his  vassal)  John  Johnstone  of  Elshieshiels,  Esq.  to 
whom  he  granted  a  charter,  dated  the  20th  of  August 
1670,  upon  which  infeftment  followed,  the  successors 
of  his  Lordship  have  acquired  a  prescriptive  title  to 
said  lands. — III.  A  superior  possesses  by  means  of 
his  vassal ;  and  the  possession  of  the  said  John  John- 
atone  and  his  successors  of  the  property,  was  the  pos- 
session of  Charles  Earl  of  Haddington  and  hissucces* 
sors. — IV.  A  superior  cannot  lose  his  rights,  non 
utendo.  Answered — I.  In  virtue  of  the  clear  pre- 
scriptive title  which  the  defender  has  produced  to  the 
lands  and  barony  of  Rossisle,  comprehending,  inter 
alia,  the  said  lands  of  Temple  Lands  and  Redhall,  he 
has  right  to  all  the  blench  and  feu-duties,  and  the 
various  casualties  of  superiority,  due  and  payable  from 


these  lands. — II.  The  feudal  right  which  was  esta« 
blished  in  the  claimant's  predecessor,  by  his  infeftment 
in  the  year  1658,  is  not  lost,  nor  capable  of  being  lost, 
by  the  negative  prescription  ;  nor  can  the  competing 
claimant,  Mr  Gracie,  plead  the  operation  of  positive 
prescription  in  his  favour,  from  the  exercise  of  the 
right  of  superiority,  in  one  solitary  instance,  in  the 
year  1670,  by  Charles  Earl  of  Haddingfton,  from 
whom  he  derives  his  title — the  vassal  who  was  then 
entered  having  died  a  few  years  after  the  completion 
of  his  right,  and  no  renewal  of  the  investiture  having 
been  granted  since  that  time,  by  any  party  pretending 
to  be  snperior,  up  to  the  date  of  Mr  Fergnsson's  char- 
ter in  1805. — Illi  The  possession  of  the  said  John 
Edgar  Dickson,  the  raiser  of  this  multiplepoinding, 
and  his  predecessors  and  authors,  is,  and  has  been  the 
possession  of  the  defender  and  his  authors,  as  lawful 
superiors  of  the  lands  in  question. — IV.  The  said 
John  Edgtir  Dickson  having  accepted  a  charter  from 
the  defender's  predecessor  in  the  year  1805,  which 
has  remained  unchallenged  for  a  period  of  twenty-six 
years,  was  a  distinct  recognition  of  the  right  now 
claimed  by  the  defender,  and  potior  est  conditio  possi- 
dentis'. Lord  Corehouse  pronounced  this  interlocutor, 
(20th  December  1831):— 

**  The  Lord  Ordinary  having  heard  counsel  for  the  parties  on 
the  closed  record,  nnd  afterwaMs  considered  tbejproductions,  and 
whole  process).  Finds,  that  the  claimant,  John  Black  Gracie,  as 
in  right  of  Charles  Earl  of  Haddington,  by  progress,  has  pro> 
duced  a  title  sufficient  to  found  a  prescriptive  right  to  the  supe- 
riority of  the  lands  of  Temple  Lands  and  Redhall,  mentioned  in 
the  summons :  Finds,  that  Charles  Earl  of  Haddington,  in 
1670,  granted  a  charter  to  John  Johnstone  of  Elshieshiels,  as 
his  vassal  in  these  lands,  on  which  infeftment  followed  in  1C72, 
when  the  usual  composition  for  the  entry  of  a  singular  succesM>r, 
with  arrears  of  blench  duties,  and  others,  was  paid  to  the  supe- 
rior: Finds,  that  since  the  death  of  John  Johnstone,  the  lands 
have  remained  in  non-entry :  Finds,  that  the  possession  of  John 
Johnstone,  the  entered  vassal,  and  of  his  heirs  in  apparency,  for 
a  period  exceeding  forty  years,  is  to  be  held  the  possession  of  the 
Earl  of  Haddington,  the  superior,  and  his  heirs  and  succeeaors, 
the  authors  of  the  claimant,  John  Black  Gracie ;  and  that  it 
forms  a  good  prescriptive  right  to  the  superiority  of  the  said 
lands  in  his  favour :  Therefore  finds,  that  the  .said  John  Black 
Gracie  is  the  only  person  entitllfd  to  enter  vassals,  and  to  receive 
the  blench  and  other  duties  payable  from  the  said  lands,  in  terms 
of  his  claim,  and  decerns  accordingly :  Finds  the  claimant.  John 
Black  Gracie,  entitled  to  expenses;  and  remits  the  account 
thereof,  when  lodged,  to  the  auditor  to  tax,  and  to  report." 

The  defender  reclaimed.  At  advising,  the  pnmiier 
stated,  that  though  he  was  quite  confident  on  the 
merits  of  his  case,  yet  there  were  certain  objections,  in 
point  of  form,  which  he  must  state  in  Umine-^1.  The 
reclaiming  note  was  incompetent,  because  it  had  no 
prayer,  and  was  therefore  contrary  to  the  18th  section 

of  the  6th  Geo.   IV.   c.  120 II.    That  the  minutes 

of  the  Lord  Ordinary,  and  the  counsel  authenticating 
the  record,  had  not  been  printed  in  the  appendix  to  the 
note. — ill.  That  the  summons  had  not  been  printed 
and  appended  to  the  note  till  after  it  had  been  lodged. 
Answered — The  practice  of  the  Divisions  is  not  simi- 
lar regarding  the  necessity  of  a  prayer  to  a  reclaiming 
note.  For  sometime,  their  Lordships  of  the  Second 
Dirision  were  of  opinion  that  a  prayer  was  not  neces- 
sary— and  even,  on  one  occasion,  fined  a  party  for 
having  added  a  prayer  to  his  reclaiming  note.  Bat 
the  present  note  *^  submits  to  the  review  of  your 
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Lordships"  the  Lord   Ordinary's   interlocutor,   and 
that  18  all  that  is  required  by  the  statute. 

Lord  PrenidetU. — The  words  of  the  Act  of  Parliament  are 
expreiis  and  imperative.  You  must  tell  us  wb^t  you  winb. 
There  may  be  ten  findings  in  an  interlocutor,  only  one  of  which 
yott  reclaim  against,  and  wish  altered.  The  Second  Division 
were  certainly  m  error  for  a  considerable  time,  iiut  we  bad  a 
conference  with  them  long  ago,  and  put  their  Lordships  right ; 
and  6ince  that  time,  the  practice  has  been  uniform  in  the  Divisions, 
(hat  every  reclaiming  note  must  have  a  prayer. 

I,ord  Balgray  was  of  the  same  opinion.  He  remembered  very 
well  the  consnltation  of  the  Judges  regarding  the  necessity  of  a 
prayer  to  redaiming  notea.  But,  by  this  blunder  in  point  of 
form,  the  party  was  not  in  the  slightest  degree  injured— for  he 
never  saw  a  clearer  case  against  the  reclaimer  on  the  nierits. 

Lord  President  was  of  the  same  opinion  on  the  merits.  The 
reclaimer  had  gone  wrong ;  and  it  even  appeared  that  Fergusson 
of  Pitfour  might  be  mistaken  for  Ferguson  of  Stronvar,  who 
formerly  possessed  part  of  the  said  barony  of  Drem.  He  though  t 
that  the  note  mig^t  be  refused,  both  in  point  of  form,  and  on 
the  merits. 

Skene, — If  the  note  is  refused  as  incompetent,  it  is  the  same 
as  if  there  were  no  note  here ;  so  that  it  is  not  competent  for 
the  Court  to  refuse  the  note  on  a  point  of  form,  and  also  to  pro- 
nounce judgment  on  the  merits. 

The  Court  then  unanimously  pronounced  this  inter- 
locator  : 

*'  The  Lords  having  advised  this  note,  and  heard  counsel, 
Hefuse  the  note  as  incompetent,  in  respect  of  the  want  of  a 
prayer ;  of  new,  find  expenses  dae,  and  remit  the  account  there- 
of, when  lodged,  to  the  auditor  to  tax  the  same,  and  report." 

First  Division. — Lord  Ordinary,  Corehouse. — AcL  Ruther- 
ford and  Maidment. — Alt.  Skene  and  Geo.  Dundas. — John  B. 
Gracie,  W.  S.,  and  John  Dundas,  W.S.,  Agents — Sir  Ro.  Dun- 
das,  Clerk.— [/.  W,  H,] 

'2Sd  February  1832. 
No.  239. — William  Tomison,  Petitioner. 

Nobile  Officium — Process — Inducisc — The  Court  disjwised  wiih 
the  running  of  the  inducise  of  a  sujnmons  of  comtilutionf  of 
fpecitd  charge,  and  of  adjudication. 

Tomison,  a  creditor  by  bill  of  the  deceased  Wil- 
liam Richan,  who  died  29th  April  1829,  presented  a 
petition,  setting  forth,  That  he  had  been  prevented,  by 
the  son  and  trustees  of  the  deceased  throwing  obstacles 
in  the  way,  from  bringing  his  action  for  payment  of  his 
debt:  That  on  30th  December  1831,  he  had  charged 
the  heir  to  enter,  and  raised  a  summons  of  consti- 
tution and  adjudication,  contra  herediiatem  jacentem, 
against  George  Richan,  son  and  heir  of  the  deceased, 
and  also  against  the  trustees  :  That  if  the  heir  should 
not  renounce,  a  special  charge  would  be  necessary,  af- 
ter obtaining  decree  of  constitution,  to  lead  a  separate 
action  of  adjudication.  That  the  summons  was  sig- 
neted  on  3d  February  1832  ;  but  the  defender,  George 
Richan,  having  left  his  usual  residence,  it  was  only 
executed  against  him  personally  upon  the  10th  of 
February,,  and  that  before  the  inducue  can  run,  the 
Court  would  bave  ceased  its  sittings ;  and  if  a  separate 
action  of  adjudication  should  be  necessary,  the  three 
years  would  have  elapsed,  from  the  original  debtor's 
death,  before  it  woula  be  possible  for  the  petitioner  to 
have  his  summons  in  Court.  The  petitioner  therefore 
prayed,  that  it  may 

"  please  joor  Liordships  to  dispense  with  the  running  of  the  tn« 
ducusof  the  said  principal  summons,  at  the  petitioner's  instance, 
herewith  produced,  and  to  authorise  the  clerks  to  call  the  same 
in  their  calling  lists  of  the  1 5th  curt. :    Farther,  to  dispense  with 


the  running  of  the  term  allowed  for  seeing  the  said  summonr, 
(of  which  a  copy  has  been  served  on  the  defender.)  and  to  grant 
warrant  to  the  clerk  of  the  Lord  Ordinary,  immediately  on  see- 
ing your  Lordships'  interlocutor  hereon,  to  add  the  said  sum- 
mons to  the  regulation  roll  for  Thursday  the  16th  current,  or 
any  other  of  the  first  rolls ;  and  to  authorise  the  I^ord  Ordinary, 
before  whom  the  said  summons  will  thus  come,  immediately  to 
pronounce  decreet  of  constitution,  in  terms  of  the  libel,  to  the 
effect  of  adjudication,  reserving  all  objections  to  the  debt,  contra 
executionem  s  and  also  to  dispense  with  the  reading  in  the  mi- 
nute-book the  decreet  to  be  pronounced  by  his  Lordship  in  the 
said  action  ;  and  to  grant  warrant  to  the  clerks  to  give  immediate 
extract  of  the  said  decreet  to  be  pronounced :  And  farther,  up- 
on resuming  consideration  of  this  application,  (in  case  the  said 
George  Kichan  does  not  renounce  the  succession,  and  a  sepamte 
action  of  adjudication  shall  be  raised)  to  dispense  with  the  in-- 
ducia  of  the  special  charge,  and  the  inducia  of  such  action,  and 
to  authorise  the  clerks  to  receive  the  same  forthwith  in  their 
calling  lists,  and  to  grant  therein  the  same  orders  as  are  above 
specified  respecting  the  summons  herewith  produced ;  and  in 
case  of  the  said  George  Richan  making  any  opposition  to  this 
application,  to  find  him  liable  in  expenses.*' 

The  Court,  on  15th,  dispensed  with  the  running  of 
the  inductee  of  the  summons  of  constitution,^  and  there- 
after, on  21  St  February,  dispensed  with  the  induciig 
of  the  general  charge;  and  finally,  of  this  dat^, 

"  23d  February  1832— The  Lords,  in  respect  of  the  circum- 
stances stated,  dispense  with  the  inductor  of  the  summons  of 
adjudication ;  and  grant  full  warrant,  and  authorise,  and  re- 
mit, and  dispense — all  as  prayed  for  in  the  note,  reserving  all  ob- 
jections contra  executionem,^ 

First  Division Act,  Marshall.— Charles  Spcnce,  S.S.C., 

Agent— Sir  R,  Dundas,  CIerk.^[J.  W,  i).} 

23rf  February  1832. 

No.  240.— William  Wallace,  Pursuer,  v,  George  Taylob 
AND  Alexander  Murdoch,  Defenders. 

Trust— Adjudication — A  party  having  executed  a  trust-deed  far 
certain  purposes,  declaring  that  the  trustees  Aonld  only  be  liable  for 
their  actual  intromissions^  on  which  the  trustees  were  infeftj  and 
thereafter  a  creditor  having  led  an  abjudication,  xinrf  brought  A 
declarator  of  expiry  of  the  le^ial,  and  also  a  process  of  forthcom- 
ing^ in  virtue  of  arrestments  laid  in  the  trustees*  hands — Held, 
J.  That  the  trustees  were  notlialde  beyond  their  iniromistiont,'^ 
IL  That  not  having  funds  in  their  hands  at  the  date  of  the  ar^^ 
restments,  the  forthcoming  was  inept. 

William  Stewart  was  sequestrated  in  1808,  and  tlie 
sequestration  was  wound  up  by  the  creditors  accept- 
ing a  composition  of  lOs.  per  pound.  For  paynient 
of  tins  composition,  certain  persons  became  caution- 
ers, on  condition  that  Stewart  should  execute  a  con- 
veyance of  his  whole  property  in  farour  of  the  de- 
fenders, Taylor  and  Murdoch,  in  relief  of  the  cau- 
tionary obligation.  Stewart  accordingly,  in  1809,  exe- 
cuted a  special  disposition  to  these  parties  as  trustees, 
upon  which  they  were  infeft,  and  their  infeftment  re- 
corded on  I2th  March  1811.  By  this  deed  the  trus- 
tees were  declared  to  be  liable  only  for  their  own 
actual  intromii^sions.  Notwithstanding  this  deed, 
Stewart  continued  to  take  the  management  of  his  pro- 
perty, a  great  part  of  which  was  sold,  and  the  price 
received  by  Stewart,  who  applied  it  in  payment  of  his 
composition.  It  did  not  appear  that  the  defenders 
had  intromitted  with  any  part  of  the  price,  although 
the  dispositions  to  the  purchasers  were  granted  by 
them.     Wallace,   the  pursuer,  brought  an   action,  in 

•  A  similar  case  occurred  on  28th  January   1832,  Scott  r» 
Scott,  where  the  Court,  in  like  manner,  dispensed  with  the  j». 

duCl>y    &C. 
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snid  William  Lane  and  Company,  and  Timothy  Lane 
which,  on  12th  Janaary  1814,  he  obtained  decree  a- 
gainst  Stewart  for  an  account  of  law  expen9es  incur- 
red by  him,  and  thereafter  led  an  adjudication  against 
a  part  of  the  subjects  specially  dettcribed,  which  had 
been  conveyed  by  the  trust-deed.  Decree  of  adjudi- 
cation was  pronounced  on  7th  March  1815.  On  26th 
June  1828,  Wallace  used  arrestments  in  the  hands  of 
the  defenders,  and  thereupon  brought  a  process  of 
forthcoming  against  them ;  and  in  December  1829,  he 
brought  an  action  of  declarator  of  expiry  of  the  legal 
of  the  above  adjudication.  This  process  was  conjoined 
vriih  the  process  of  forthcoming,  and  a  remit  made  on 
17th  Febru.iry  1830,  to  an  accountant,  to  consider  the 
processes  and 

**  r.'port  a  state  of  the  defenders*  intromissions  with  the  estate 
of  William  Stewart." 

The  accountant  having  made  out  a  report,  and  the 
cause  having  boon  heard  before  the  Lord  Ordinary, 
he,  on  24th  December  1831,  pronounced  the  following 
interlocutor :— > 

••  Having  henrd  counsel  for  the  parties  in  the  conjoined  pro- 
ce'^ses  of  forthcoming^  and  declarator  of  expiry  of  the  legal,  and 
aftenvards  considered  the  accountant's  report,  objections  there- 
to, and  whole  process, —  Finds,  that  the  defenders,  under  the 
trust-deed  executed  by  William  Stewart  in  their  favour,  are 
accountable  for  the  price  afid  rents  of  the  subjects  conveyed, 
only  to  the  extent  of  their  own  intromissions  :  Finds  it  proved, 
by  the  documents  produced,  tliat,  at  the  date  of  the  pursuer's 
arrestment,  on  26tb  June  I82A.  there  were  no  funds  in  the 
hands  of  the  defenders,  attachable  by  that  diligence,  but,  on  the 
contrary,  that  a  large  balance  was  due  to  the  defenders  by 
Stewart,  and,  to  that  effect,  repels  the  objections  to  the  ac- 
countant's report :  Therefore,  in  the  forthcoming,  sustains  the 
defences,  assoilzies  the  defenders,  and  decerns :  And  in  the 
action  of  expiry  of  the  legal,  before  answer,  appoints  parties  to 
be  farther  heard ;  reserving  all  questions  of  expenses  in  the  con- 
joined actions." 

Wallace  having  reclaimed,  and  prayed  the  Court  to 

"  alter  the  interlocutor,  to  decern  in  the  declarator  of  expiry  of 
the  legal,  and  to  find  expenses  due  to  the  pursuer  in  the  con- 
joined processes,** 

Lord  Bnlgrai/. — This  case  comes  before  ns  in  a  very  odd 
shape.  From  the  peculiar  prayer  of  the  reclaiming  note,  it  is 
evident,  that  the  great  object  in  reclaiming  against  the  Lord  Or- 
dinar>''s  interlocutor,  is  to  preserve  entire  this  declarator  of  ex- 
piry of  the  legal,  as  attached  to  the  price  of  the  subjects.  Now 
the  pursuer  was  entitled  to  call  these  trustees  to  account — that 
he  had  clearly  a  right  to  do.  The  trustees  had  a  right  to  sell ; — 
their  trust-deed  was  prior  to  his  adjudication,  and  preferable  to 
it ;  and  all  that  he  could  get  was  the  rever»ion  of  the  price,  after 
the  purposes  of  the  trust  were  fulfilled.  He  says,  to  be  sure, 
my  adjudication  was  directed  against  other  subjects  ;  but  the 
trustees  answer,  we  have  nothing  to  do  with  these  subjects.  It 
may  be  very  true  that  the  trustees  granted  dispositions  to  the 
purchasers,  which  will  no  doubt  bear  that  payment  of  the  price 
was  made  ;  and  that  would  fix  on  them  the  value  there  men- 
tioned  as  the  price.  But  then  they  are  entitled  to  say,  that 
Stewart  received  this  price,  and  applied  it  in  payment  of  debts 
due  under  the  trust;  and  if  they  were  made  for  such  purposes, 
they  are  entitled  to  place  these  payments  at  the  debit  of  their 
accounts.  I  have  examined  the  whole  report  of  the  accountant, 
and  every  one  nf  the  objections  to  it,  and  i  certainly  agree  with 
the  Lord  Ordinary. 

The  other  Judges  concurred,  and  the  Court  ad- 
h**red. 

First  Division. — Lord  Ordinary,  Corehouse. — /tct.  A,  Mac- 
.Keill— ^/^  .f ameson.-^  W.  "Wallace,  W.S.,  and  J.  T.  Gordon, 
W.S.,  Aponts — Sir  R.  Dundas  Clerk [J.  tr,  /).] 


2Sd  February  1832. 

No.  241. — Jam£8  Incus  &  Co.,  PurtuerSf  v.  William  Lane 

&  Co.,  Defenders, 

Process —  Summons — Relevancy— -Vendition — Registry—  HeM, 
that  a  iummons  libel/ins  on  missives  of  sale  of  a  vessel  {which  mi  - 
sives  did  not  narrate  the  rertijicate  of  registry i) — narrating  that 
the  pursuers  thereby  sold  to  the  defenders  the  said  result  and 
concluding  for  payment  of  part  of  the  prire^  trof  irrelevant.,  «* 
far  as  regarded  that  conclusionf  in  respect  of  non-compliance  ttUh 
the  Registry  jfct. 

In  May  1827,  James  Inglis  and  Company  raised  an 
action  hefore  the  Admiralty  Conrt,  against  William 
Lane  and  Company,  setting  forth,  **  1  hat  by  missives 
of  sale,  entered  into  between  the  complainers  and  Wil- 
liam Lane  and  Company,  merchants  in  Leith,  dated 
the  15th  and  16th  days  of  September  last,  the  com-' 
plainers  sold  to  the  said  William  Lane  and  Company 
the  schooner  Dolphin,  of  Leith,  for  the  sum  of  £301  i 
That  in  implement  of  said  missives,  the  said  William 
Lane  and  Company,  npon  the  said  l5th  day  of  Sep- 
tember last,  paid  to  the  complainers  the  sum  of  £lOI, 
and  for  the  balance  of  the  price  of  said  vessel,  granted 
their  acceptance  to  the  complainers  for  £200,  at  four 
months*  date :    That  when  the  said  bill  for  £200  fell 
due,  on  the  18th  day  of  January  last,  the  said  William 
Lane    and    Company  did  not  retire  the  same,  but 
granted  their  promissory-note  to  the  complainers  in 
lieu  thereof,  dated  the  said  18th  day  of  January  last, 
payable  two  months  after  date,  for  £200,  being  the 
balance  due  by  the  said  William  Lane  and  Company 
for  the  said  schooner  Dolphin,  as  the  said  missives 
and  promissory-note  more  fully  bear:  That  when  the 
said  promissory-note  fell  due  on  the  21st  March  last, 
it  was  dishonoured,  and  now  lies  under  protest  for 
not- payment  of  the  contents,  interest,  damages,  and 
expenses:  That  the  said  William  Lane  and  Company 
dia,  in  the  beginning  of  September  last,  take  posses- 
sion of  said  schooner  Dolphin,  pnt  a  master  into  her, 
fitted  her  out  for  sea,  sent  her  on  a  voyage,  and  con- 
tinued in  possession  till  the  1st  day  of  April  last: 
That  npon  the  30th  day  of  April  last,  the  complainers 
executed  a  vendition  of  said  schooner  in  favour  of  the 
said  William  Lane  and  Company,  and  offered,  under 
form  of  protest,  to  deliver  the  same  to  them,  and  to 
put  them  in  possession  of  said  vessel,  on  their  retiring 
the  said  promissory-note,  with  the  interest  and  ex- 
penses due  thereon ;  and  they  having  refused  to  pay 
the  said  promissory-note,  and  to  accept  of  the  said 
vendition,  in  terms  and  implement  of  the  missives  of 
sate    above-mentioned,    the    complainers    protested 
against  the  said  William  Lane  and  Company,  and  all 
others  whom  it  doth  or  may  concern,  for  breach  of 
the  said  missives  of  sale,  and  for  all  damage,  loss,  and 
prejudice  already  suffered,  or  which  may  lie  suffered 
and  sostained  by  the  complainers,  in  consequence  of 
the  said  William  Lane  and  Company  having  taken 
possession  of  the  said  vessel  as  aforesaid,  and  for  all 
loss  and  damage  they  have  sustained  or  may  sustain 
by  reason  of  the  said  promissory-note  not  being  re- 
tired when  the  same  became  due,  and  for  all  other 
damage  for  which  the  complainers  ought  to  protest  lo 
recover  the  same,  in  time  and  place  convenient,  as  the 
said  vendition  and  instrument  of  protest,  herewith  pro- 
duced, more  fully  bear;" — and  concluding,  "  That  the 
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and  William  Lane,  the  individnal  partners  thereof, 
ought  and  should  be  decerned  and  ordained  to  make 
payment  to  the  complainers  of  the  foresaid  sum  of 
£200  Sterling,  and  interest  due  thereon  since  the  same 
fell  due  and  till  paid,  contained  in  and  due  by  the  pro- 
missory-note above-mentioned ;  and  also  to  free  and 
relieve  the  complainers  of  all  claims  and  demands 
which  have  been  or  may  be  made  against  them,  gr  the 
said  James  Inglis,  as  registered  owner  of  said  vessel, 
by  any  persons  employed  by  the  said   William  Lane 
and  Company,  or  the  said  Timothy  Lane  and  William 
Lane,  the  individual  partners  of  said  Company,  or 
their  master,  whom  they  placed  in  charge  of  said  vessel, 
to  make  furnishings  or  repairs  to  the  said  vessel,  or 
who  have  made  advances  of  money  to  their    said 
master  on  account  of  the  said  ship ;  and  in  the  event 
of  the  said  William  Lane  and  Company,  and  Timothy 
Lane  and  William  Lane  failing,  in  the  course  of  this 
process,  to  free  and  relieve  the  complainers  of  all  loss 
and  damage  incurred  by  the  said  James  Inglis  re- 
maining the  registered  owner  of  the  said  vessel,  as 
aforesaid,  the  said  William  Lane  and  Company,  and 
Timothy  Lane  and  William  Lane,  the  individual  part- 
ners of  said  Company,  ought  and  should  be  decerned 
and  ordained  furtner  to  make  payment  to  the  com- 
plainers of  the  sum  of  £500  Sterling,  or  such  other 
sum  as  shall  be  ascertained  in  the  course  of  this  pro- 
cess to  be  the  amount  of  the  claims  made  against 
them,  and  of  the  loss  and  damage  sustained  by  them, 
in  consequence  of  the  said   William  Lane  and  Com- 
pany taking  possession  of  the  said  vessel,  as  aforesaid, 
and  all  other  loss  and  damage  which  the  complainers 
have  sustained,  or  may  sustain,  in  consequence  of  the 
said  William  Lane  and  Company  having  taken  pos- 
session of  the  vessel,  as  aforesaid,  and  having  failed 
to  implement  the  said  missives  of  sale  ;'*  togetlier  with 
the  sum  of  £50  Sterling  as  the  expenses  of  process. 
Condescendences  and  answers  were  lodged,  and  re- 
vised ;  and  thereafter,  an  amendment  of  tne  libel  was 
allowed,  in  which  it  was  stated,  that  the  vessel  was 
originally  purchased  by  Lane  and  Company  at  a  judi- 
cial sale ;  and  being  unable  to  pay  the  price,  they  ap- 
plied to  the  pursuers  to  discount  a  bill  for  £200,  of 
which  the  note  libelled  on  was  a  renewal, — and  in  se- 
curity, the  decree  of  sale  was  taken  out  in  the  name 
of  James  Inglis,  who  was  entered  in  the  Custom- House 
books  as  registered  owner,  and  who,  by  the  missive 
of  sale,  came  under  an  obligation  to  convey  to  Lane 
and   Company,  on  the  sum  advanced  being  repaid. 
The  record  was  then  closed  in  the  Court  of  Session  ; 
and  after  considerable  discussion,  cases  were  ordered 
to  the  Court,  upon  the  relevancy  of  the  facts  set  forth 
in  the  summons  and  condescendence.     It  was  main- 
tained, inter  alia,  for  the  defenders — I.  That  the  pur- 
suer s  averments  in  the  revised  condescendence,  instead 
of  supporting  his  summons,  were  inconsistent  with  it. 
— XL  That  the  pursuer  could  not  demand  a  proof  of 
allegations  importing  that  he  was  not  owner  of  the 
vessel,  but  held  merely  a  right  or  lien,  in  security  of 
an  alleged  loan,  in  the  face  of  his  own  title. — III.  That 
the  action  was  incompetent,  in  respect  that  the  pur- 
suer had  not  complied  with  the  regulations  prescribed 
by  the  Statutes  4  Geo.  IV.  cap.  41,  §  12,  29,  &  6  Geo. 
lY.  cap.  HO,  §  31,  37;  38,  45  and  40.    The  pursuers 


answered,  inter  alia — L   That  the  missive  or  agree- 
ment of  sale  libelled  on,  was  a  mere  executry-contract, 
and  not  a  bill  of  sale ;  and  that  while  the  former  Re- 
gistry Acts  declare  that  no  transfer,  contract,  or  agree- 
ment for  transfer  of  property,  or  any  ship  or  vessel, 
was  valid,  unless  they  contained  a  recital  of  the  cer- 
tificate of  registry,  yet,  under  the  present  statute  of 
6  Geo.  IV.  cap  110,  the  transfer  only  was  declared 
invalid. — II.   That  the  pursuers  sufficiently  complied 
with  the  Registry  Acts,  by  offering  the  defenders  a 
regular  vendition,  under  protest;  and  III.  That  they 
held  the  vessel  by  way  of  security,  for  the  sum  ad- 
vanced, and  for  the  ultimate  behoof  of  the  defenders. 
At  advising,  the  Court  sustained  the  objection  to 
the  action,  in  as  far  as  related  to  the  first  conclusion 
of  the  summons — and  remitted  to  the  Lord  Ordinary 
to  hear  parties  as  to  the  other  conclusion. 

Pursuers'  Authorities. — 26  Geo.  III.  cnp.  60,  sec.  17,  and 
34  Geo.  TIL  cap.  68,  sec.  14;  6  Geo.  IV.  cap.  110,  sec.  1  and 
31.  Abbott  on  Shipping.  Case  of  Carmalt,  11th  February 
1823;  3  Shaw,  199.  Calder  w.  Miller,  14th  November  1824; 
3  Shaw,  352.  Wilson's  Trustees  v.  Miller,  2d  December  1808 ; 
F.  C.  M*Lauchlan  v,  M*Innes ;  Shaw  and  Dunlop,  Vol.  II. 
Harrison  t;.  Cole,  6th  February  1807;  8  East.  M*Donald  v. 
Mackie,  21st  September  1831 ;  Scottish  Jurist. 

Defenders*  Authorities. — Ewing*s  Trustees  r.  Farquharson, 
23d  February  1829.  6  Geo.  IV.  cap.  110,  et  teq,  \  Holt,  155. 
156.  Carmalt  r.  Haggarty,  1  Ith  February  1823.  Calder,  1 1th 
November  1824;  Shaw  and  Dunlop,  Vol.  III.  Tod  and 
Walker,  5th  March  1825. 

Second  Division. — Lord  Ordinary,  Medwyn.— .^rt.  Dean  of 
Faculty(  Hope),  Forsyth, — Alt.  Skene,  Marshall. — John  Rymcr, 
W.S.,  and  John  Harvey,  S.S.C.,  Agents. — Mr  Ferguson, 
Clerk [T,  C] 

23(1  February  1832. 

No.  242. — Duke  of  Northumberland,  8:c.  Complainers,  v« 
John  Bell,  &c.  Retpondenu, 

Process — Petition  and  Complaint — Service — Concourse — Com-« 
petency — Held,  that  a  petition  and  complaint  for  breach  of  inter- 
diet  oj  Court,  craving  punithment  by  impri%onment,Jine^  or  uther-^ 
wise,  at  well  as  expenses,  and  reserving  all  claims  of  damages,  ii 
not  competent,  without  concourse  of  the  Lord  Advocate — Heltt, 
that  when  an  interlocutor  of  Court,  9th  July  1831,,  had  ordered 
warrant  of  service  off  he  petition  within  t/ie  vsual  lime,  and  answers 
by  tlte  first  bos-day,  and  had  remitted  to  the  Lord  Ordinary  to 
receive  the  latter,-*^  service  of  the  petition  within  four  days  of 
the  first  box-day,  cuujtted  with  a  consent  to  allow  the  answers  to 
be  lodged  on  the  second,  was  not  due  service  of  the  petition. 

The  complainers,  doi^cribinff  themselves  as  proprie- 
tors of  salmon  fisheries  in  the  Tay,  had  presented 
various  bills  of  suspension  and  interdict  against  differ- 
ent acts  of  the  tenants  in  the  fisheries  and  others. 
And  in  particular,  on  the  30th  of  July  1829,  the  Lord 
Ordinary  passed  a  bill  of  suspension  and  interdict,  and 
continued  the  interdict  already  granted  against  the 
respondents.  Thereafter,  although  the  letters  were 
expede,  the  suspension  fell  asleep.  But  it  was  waken- 
ed in  July  1S:31«  and  at  the  same  time  the  complain- 
ers presented  against  the  respondents  a  petition  and 
complaint,  without  concourse  of  the  Lord  Advocate, 
but  craving  the  Court,  ou  the  ground  of  breach  of 
interdict,  to 

"  inflict  such  punishment,  by  imprisonment,  fine,  or  otherwise, 
on  the  said  Alexander  Harns  and  John  Bell,  as  may  be  con- 
sidcred  necessary,  and  to  find  them  jointly  and  severally  liable 
in  expenses ;  and  reserving  to  the  petitioners  all  claims  of  dama- 
ge coi»P«tent  to  them." 
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The  Court,  9tb  July  1831,  granted  warrant  for 
serTice— ordered  answerg  by  the  first  box-day,  and  re- 
initted  the  case  to  the  Lord  Ordinary  on  the  bills. 
Bat  the  complainers  delayed  service  for  six  weeks,  till 
within  a  few  days  of  the  first  box-day,  and  gave  con- 
tent to  a  prorogation  of  the  time  for  lodging  answers 
to  the  second  box-day.  The  Lord  Ordinary  ordered 
cases  to  the  Court.  In  these  the  parties  argued,  inter 
aiian  the  qaestions,  whether  the  concourse  of  the  Lord 
Advocate  was  necessary  ?  and  whether  the  petition  had 
been  duly  served  ?     At  advising,  the  Court 

"  Refuse  this  petition  and  complaint,  dismiss  tfae  same  as  in- 
competent, in  respect  that  it  >yant9  the  concurrence  of  the  Lord 
Advocate,  and  has  not  been  duly  served :  Find  the  respondents, 
Alexander  Harris  and  Jo|in  Bell  entitled  to  expenses:  allow 
accounts,"  &c. 

Authorities  for  Complainers Brown's  Synopsis,  p.  590 ; 

Cases,  wee  Delinquency.  Writers  to  Signet  v.  Grahame,  9th 
July  1824;  Sh.  &  D.,  ill.  237,  Walker,  10th  December  1825; 
Sb.  &  D.  IV.  802.  Gray,  4th  July  \mO;ibid.  p.  785.  Ro- 
bertson,  16th  January  1829;  Sh.  &  D.  VII.  272.  Henderson, 
lOth  December  1824;  Sh.  &  D.  III.  384.  A.  S.  11th  July 
1828,  (Prorogation). 

Authorities  for  Respondents — A.  S.  19th  November  1829. 
Macaulay  v.  M'Kenzie,  23d  November  1830 ;  Shaw  IX.  p. 
49. 

Second  Division — Lord  Ordinary,  Moncreiff. — ML  Shaw. 
^Ali,  Whigham,  Ivory.^Bowie  and  Campbell,  W.S.,  and 
Wm.;Martin,  S.S.C,  Agents.— Mr  Ferguson,  Clerk.— [r.  C] 

24dh  February  1832. 

No.  243. — Archibald  Campbell,    Pursuer,  v.    Ann  Thom- 
son or  Campbell,  Defender, 

Process— Citation— Jurisdiction— Commissary  Court— Stat.  I. 
William  IV.  c.  69. — A  process  of  divorce  having  been  raised 
against  a  woman  domiciled  in  America  ;  ajid  a  proof  having 
been  allowed  prior  to  I.  HViiam  IF.  c.  69;  and  the  process 
tliereafter  having/alien  asleep— Held,  /.  7hat  it  was  competent 
for  the  Commissaries  to  waken  it. — //.  That  personal  inti ma- 
tinn  to  the  dcfcHiler  was  not  retjuirvd. 

The  pursuer  was  married  to  the  defender  in  June 
1819,  at  Glasg^ow,  and  sailed  with  her  to  Lower  Ca- 
nada, where  they  lived  as  husband  and  wife  for  a 
considerable  time.  In  April  1822,  the  defender 
withdrew  herself  from  the  pur»urr,  and  cohabited 
with  a  man  of  the  name  of  John  Dunn,  The  pur- 
suer returned  to  this  country  without  her,  and  in  De- 
cember 1827,  he  raised  an  action  of  divorce  against 
her,  before  the  Commissary  Court  of  Edinburgh, 
with  concurrence  of  Patrick  Wisliart,  W.S.,  Procu- 
rator-fiscal. The  summons  was  duly  executed  against 
the  defender  edictally,  as  furth  of  the  kingdom  ;  and 
the  Commissaries  ordered  the  pursuer  to  depone  de 
calumnia,  and  condescend  articulately  on  the  facts 
which  he  offered  to  prove  in  support  of  the  conclu- 
sions of  his  libel  for  divorce.  This  having  been  done, 
their  Lordships,  on  2d  May  1828,  before  farther  ad- 
vising, appointed  a  copy  of  the  summons  and  conde- 
scendence to  be  "  intimated  to  her  (the  defender) 
personally,  or  left  for  her  at  her  place  of  residence," 
The  process  having,  in  the  mean  time,  fallen  asleep,  it 
was  wakened,  and  served  edictally  on  the  defender,  and 
also  personally  in  America,  by  a  notary-public,  on  10th 
June  1830.  On  the  6th  August  thereafter,  the  Commis- 
saries allowed  a  proof.  The  Judicature  Act,  1  Wil- 
liam IV.  c  69,  came  into  operation  on  the  5th  Oc- 


tober  1830 ;  and  the  process  having  affain  fallen  asleep* 
the  pursuer  raised  a  summons  of  wakening,  and  serv- 
ed it  edictally  on  the  defender.  After  the  inducue  had 
expired,  the  pursuer  called  the  summons  in  the  Com* 
missary  Court— when  their  Lordships  pronounced  this 
interlocutor,  (3d  February  1832} : — 

*'  The  Commissaries  having  eonsidered  this  libel,  execption 
thereof,  and  whole  proceedings.  Find  that  they  have  no  juris- 
diction to  awaken  the  action  :  Therefore  dismisft  the  libel  as 
incompetent.— AW. — In  this  case  it  appears  that  the  defender 
is  resident  in  America.  Accordingly,  upon  2d  May  I628i  the 
Commissaries,  in  respect  the  defender  had  been  edictally  cited 
only,  appointed  a  copy  of  the  libel  and  condescendence  to  bo 
intimated  to  her  personally,  or  left  for  her  at  her  place  of  resi- 
dence. The  process  was  allowed  to  fall  asleep ;  and  a  sum- 
mons of  wakening  was  raised,  which,  with  the  original  libel  and 
condescendence,  were  notorially  intimated  to  the  defender.  The 
process  was  then  wakened,  and  on  6th  August  1890,  a  proof 
was  allowed.  The  process  was  again  allowed  to  sleep,  and  a 
new  libel  of  wakening  has  been  raised,  and  executed  edictally 
against  the  defender ;  but  no  other  intimation  appears  to  ha?e 
been  given  to  her.  If,  therefore,  the  Commissaries  bad  now  even 
the  competent  jurisdiction,  the  present  summons  of  wakening 
should,  in  the  first  place,  be  of  new  appointed  to  be  intimated 
to  the  defender  personally.  But  it  is  thought  that  under  the 
late  Judicature  Act,  the  Commissaries  have  now  no  jurisdiction 
to  make  such  order,  far  less  to  pronounce  decree  in  the  process 
of  wakening.  It  is  true,  no  doubt,  that  there  is  a  power  ns 
served  to  them  in  the  Act,  to  conclude  proof,  (before  transmis- 
sion of  the  action  to  the  Court  of  Session,)  in  those  cases  in 
which  they  themselves  had  previously  appointed  proofs  to  be 
taken  before  p^issing  of  the  act.  But  they  apprehend,  never. 
thelesf«,  that  this  re6er\'ed  power  of  concluding  proofs  cannot  be 
extended  to  the  act  of  entertaining  a  summons  of  wakening,  or 
of  pronouncing  a  decree  therein.  On  these  groimds  they  have 
deemed  it  proper  to  dismiss  the  present  action  as  incompetent.** 

The  pursuer  advocated  this  judgment,  pleading— L 
That  the  Commissaries  had  confounded  a  summons  of 
wakening  with  an  original  summons  bringing  a  case 
for  the  first  time  into  Court. — IL  The  33d  section  of 
the  statute  enacts, 

"  that  all  actions  of  declarator  of  marriage,  and  of  nullity  of 
marriage,  &c.,  shall  be  competent  to  be  brought  and  insisted  io, 
only  before  the  Court  of  Session." 

This  plainly,  and  in  express  terms,  refers  to  future 
actions — actions  '^  to  be  brought." — III.  That  in  terms 
of  the  34th  section,  it  is  enacted, 

«  That  all  such  actions  which  shall  be  depending  before  the 
Commissary  Court  at  the  commencement  of  this  Act,  shall  be 
transmitted  to  the  Lord  President  of  the  Court  of  Session : 
Provided  always,  that  where  a  proof  shall  have  been  allowed  by 
the  said  Court  of  the  Commissaries,  previously  to  the  com- 
mpncement  of  this  Act,  such  proof  shall  be  concluded  before 
such  action  shall  be  transmitted,  as  herein  directed.** 

Although  the  original  jurisdiction  of  the  Commis- 
saries is  taken  away  by  the  Act,  they  must  retain 
the  jurisdiction  necessary  to  enable  them  to  accom- 
plish what  is  expressly  reserved  for  them  to  do;  the 
concluding  of  proofs  allowed  by  them  previously  to 
the  commeucement  of  the  Act.  The  present  case  can- 
not be  transmitted  to  the  Court  of  Session  till  the 
proof  is  concluded  ;  and  a  wakening  of  it,  brought  be- 
fore the  Judges  of  that  Court,  would  evidently  be 
incompetent.  They  can  have  no  original  jurisdiction 
in  this  case,  till  it  is  regularly  transmitted  to  them  by 
the  Commissaries ;  and  it  cannot  be  transmitted  be- 
fore the  proof  is  concluded.  According  to  the  view 
taken  by  the  Commissaries,  the  compiaineri  Archibald 
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Campbell,  woald  be  without  any  remedyi  which  is 
impoiisible.  There  mast  be  a  remedy. — IV.  That  the 
case  should  be  remitted  to  the  Commissaries,  with  in« 
struct  ions  to  waken  the  process,  and  to  proceed  with, 
and  conclude  the  proof,  without  any  new  intimation  to 
the  defender.  Lord  Moncreiff  pronounced  this  in- 
terlocutor : — 

"  2\st  February  1832. — The  Lord  Ordinary  appoints  this 
bill  to  be  printed,  and  copies  thereof  to  be  put  into  the  boxes  of 
the  Lords  of  the  First  Division  of  the  Court,  in  order  to  be 
reported. — Note. — The  Lord  Ordinary  has  reported  this  bill,  in 
the  first  instance,  because  he  is  very  much  at  a  loss  to  determine 
what  order  should  be  made  on  it.  If  it  were  simply  an  advoea* 
tion  of  an  interlocutory  judgment  of  the  Commissaries  in  a 
cause,  which,  by  the  late  statute,  still  remained  with  them  for 
concluding  a  proof  previously  allowed,  he  would  of  course  have 
appointed  the  bill  to  be  answered — and  afterwards  disposed  of 
the  case  according  to  his  view  of  the  point  raised.  But  here 
there  is  no  party  in  Court,  and  properly  no  process,  except  a 
mere  summons  of  wakening  executed  edictally.  To  appoint  in- 
timation in  such  circumstances  would  answer  no  purpose ;  and 
the  competency  of  it  must  depend  on  the  view  taken  as  to  the 
competency  of  advocation  at  all,  on  the  merits  of  the  ulterior 
point  as  to  the  competency  of  the  summons  of  wakening  in  the 
Commissary  Court  Though  there  may  be  a  defect  in  the  sta- 
tute, in  not  providing  for  this  case  of  a  process  falling  asleep 
while  a  proof  is  in  dependence,  the  Lord  Ordinary  thinks  that  it 
must  be  implied  in  the  prorision  as  to  all  causes  in  which  a 
proof  has  been  allowed,  but  not  concluded,  that  all  the  powers 
and  jurisdictions  of  the  Commissaries  necessary  for  enabling 
them  to  bring  the  proof  to  a  conclusion,  and  to  bring  the  pro- 
cess into  that  state  which  is  necessary  to  enable  and  require  them 
to  transmit  it  to  the  Court  of  Session,  must  remain  as  they  were 
before.  For  otherwise,  it  is  evident  that  the  party  would  be  left 
without  any  remedy.  He  therefore  thinks  that,  constniing  the 
33d  and  d4th  sections  of  the  statute  reasonably,  and  in  connec- 
tion with  one  another,  it  cannot  be  held  that  a  summons  of 
wakening  in  a  cause  in  which  there  was  a  depending  proof  at  the 
date  of  the  act  is  rendered  incompetent,  under  the  general  words 
evidently  applicable  onl^  to  new  or  original  actions  of  marriage, 
nullity  of  marriage,  legitimacy,  bastardy,  divorce  and  separation. 
He  thinks,  therefore,  that  the  judgment  of  the  Commissaries 
is  wrong,  and  that  there  should  be  a  remit  to  alter  it,  and  waken 
the  process.  Perhaps  it  may  be  thought  that  there  should  first 
be  an  order  to  answer,  and  an  edictal  intimation.  But  there  is 
no  imperative  rule  as  to  receiving  an  answer.  As  to  the  ne- 
cessity of  the  summons  of  wakening  being  personally  intimated, 
the  Lord  Ordinary  cannot  think  that  there  is  such  a  necessity. 
For  the  personal  intimation  in  the  original  proceeding  is  not  re- 
quired as  a  necessary  form,  but  as  matter  of  justice,  that  the 
party  may  know  of  the  action  brought  But  when  that  notice 
Das  been  given,  and  no  appearance  made,  and  the  case  is  under 
proof,  it  would  be  stretching  the  rule  very  far  to  require  a  like 
notice  of  a  summons  of  wakening.  But  the  case  is  altogether 
so  peculiar,  that  it  seems  proper  that  the  Court  should  dispose 

of  It." 

At  advising, 

Z.ord  President  was  quite  clear,  that,  in  the  circumstances 
of  the  case,  the  jurisdiction  remained  with  the  Commissaries. 
There  bad  been  a  proof.  If  the  Commissaries  could  not  waken 
the  process,  fiir  less  could  they  transmit  it  to  this  Court. 

Lord  Balgray  >va8  of  the  same  opinion.  As  to  the  citation, 
it  had  been  laid  down  in  the  case  of  Pirie,  (  Mor. )  where  the  party 
was  out  of  the  kingdom,  that  edictal  citation  was  all  that  the 
law  required,  though  in  that  case,  the  summons  had  been  served 
personally,  by  a  messenger  sent  from  this  country. 

The  Court  pronounced  this  interlocutor : 

*<  Having  considered  this  bill,  on  report  of  Lord  Moncreiff,  re- 
fuse the  bill,  but  remit  the  same  to  the  Commissaries,  with  in- 
structions to  alter  their  interlocutor,  and  awaken  the  process,  no 
personal  intimation  being  necessary." 


Pursuer's  Authority. — Poison  v,  Blackie,  6tb  July  18^6; 
Lothian  on  the  Practice,  &c.  of  the  Com.  Court,  p.  141. 

First  Division. — Lord  Ordinary,  Moncreiff. — Act,  Whigham. 
^Alt.  Ab — John  M* Andrew,  S.S.C.,  Agent,— Bill-Chamber, 
Qcrk [/.  /r.  H.] 

2Uh  Februari/  1832. 

Kc.  244. — David  Scott,  W.S.  Pursuer,  p.  Da  GaEcoRv's 

TausTEES,  Defundcrs, 

Prescription — Triennial — Business-  Accounts — Commission— 
Factor- Fee— Tow i/ii«»on  chargft  for  payment  of  money  con." 
taincd  in  a  business- account,  suffer  the  triennial  jrrescription. 

The  late  Dr  James  Gregory,  surgeon,  royal  navy, 
lent  to  VVilliain  Arnott  of  Leitb,  his  sister's  husband, 
the  sum  of  £200,  for  which  an  heritable  bond  was 
granted  over  his  property  on  3d  July  1821,  but,  accord- 
ing* to  an  arrangement  between  the  parties,  taken  pay- 
able to  David  Scott,  the  pursuer,  who  then  acted  as  the 
Doctor^s  law  agent  and  factor.  On  the  12th  August 
1828,  Dr  Gregory  died,  leaving  a  trust-disposition 
and  settlement,  whereby  he  conveyed  ail  his  heritable 
and  moveable  property  to  the  defenders  as  trustee^s 
to  carry  into  effect  certain  purposes.  The  defenders 
called  upon  the  pursuer  to  assign  to  them  the  said 
bond,  that  they  might  take  infeftment  thereon,  in 
terms  of  the  trust.  The  pursuer  transmitted  a  draft 
assignation  thereof  in  their  favour,  together  with  an 
account-current,  commencing  in  1819,  between  him- 
self and  the  Doctor,  amounting  to  £99,  18.  1.  Of 
this  account  £73,  1 1.  9.  were  stated  as  principal,  and 
£26,  6.  4.  as  interest.  In  defence,  it  was  contended, 
That  the  account  had  suffered  the  triennial  prescrip- 
tion, because  it  terminated  in  1822,  and  Dr  Gregory 
died  in  1828;  and  the  only  articles  by  which  the  cur- 
rency of  the  account  was  attempted  to  be  continued, 
were  the  expenses  of  drawing  the  assignation  to 
the  bond,  and  the  periodical  interest,  added  at  28tli 
February  1829:  That  the  trustees  were  willing  to 
pay  the  expense  of  preparing  the  assignation.  The 
pursuer  pleaded — 1.  That  several  of  the  items  of  the 
account  were  commission  fees,  aud  advances  of  cask 
for  repairs,  &c.  which  did  not  prescribe.— II.  That 
the  plea  of  prescription  was  barred,  in  respect  of  the 
letters  of  the  defenders  in  process,  subsequent  to  Dr 
Gregory's  death,  promising  payment  of  the  pursuer's 
account,  when  rendered — III.  That  the  cause  why 
the  accounts  were  not  rendered  timeonsly  was,  that 
a  disposition  to  a  house  of  the  Doctor  s  had  been  mis- 
laid by  the  pursuer,  and  wan  only  recovered  a  short 
time  previous  to  the  Doctor's  death,  when  the  pur- 
suer was  in  the  course  of  making  up  his  accounts. 

Answered — I.  The  greater  part  of  the  sum  pur- 
sued for  consists  of  the  usual  profits  of  an  ordinary 
business-account,  and  therefore  it  is  liable  to  prescrip- 
tion.— II.  Communications  which  passed  between  the 
pursuer  and  the  trustees,  whether  previous  or  subse- 
quent to  the  rendering  of  the  account,  cannot  have 
the  effect  of  eliding  prescription. 

Lord  Corehouse  pronounced  this  interlocutor,  8tlt 
December  1831  : 

«*  Sustains  the  defence  of  the  triennial  prescription  to  all  the 
articles  of  business  stated  in  the  accounts  pursued  on,  including 
commission  charges  for  payment  of  money ;  and  remits  to  tbs 
clerk  to  apply  this  Hading,"  &c. 
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The  pursuer  reclamed,  and  pleaded — That  the  case 
resolved  into  an  accoanting-,  and  did  not  fall  nnder 
prescription,  at  least  in  so  far  as  regarded  his  charges 
for  commission,  or  factor's  fee  on  his  intromissions. 

Lord  Bafgray. — The  question  was  quite  settled  that  such  com- 
mission  prescribed.  Was  the  pursuer  Dr  Gregory's  ordinary  and 
regular  man  of  business  ?  If  he  was,  then  each  year's  account 
suffered  prescription.  There  were  many  practitioners  in  this 
Court  who  acted  as  agents  for  great  famihes,  and  who  had  never 
to  disburse  for  them  a  sixpence  of  law  charges.  Such  accounts 
were  made  up  of  fees  and  commission,  and  they  prescribed.  The 
Lord  Ordinary's  interlocutor  was  quite  right. 

Lord  President  was  of  the  same  opinion.  It  was  impossible 
to  have  one  part  of  such  an  account  to  suffer  prescription  and  the 
other  not.  Fees  to  counsel,  which  is  money  advanced,  prescribe. 
The  pursuer's  allegation  regarding  the  losing  of  the  deed  would 
not  do ;  for  then,  a  writer  would  only  need  to  say,  he  had  lost  a 
paper  which  prevented  him  from  rendering  his  account, — and  then 
prescription  would  be  cut  off. 

Lord  Craigie  concurred. 

The  Court  unanimously  adhered. 

First  Division.— Lord  Ordinary,  Corehouse.— -^w.  Wilson. 
,^AU.  J.  S.  More. — Party,  and  R.  W.  Jamicson,W.S.,  Agents. 
—Sir  Ro.  Dundas,  Clerk [J.  W.  H.] 

24/ A  Febrmry  1832. 

No.  245.-*R.  Cbaigib,  Petitioner,  v.  Croll,  Robertson,  and 
Others,  Commissioners  of  Police /or  Perth,  Respondents, 

Foors'-RoII — Kirk- Session— Protestation-^  The  pursuer  of  an 
action  of  damages  having  applied  to  the  Kirk'Se<sion  (of  which 
some  of  the  defenders  were  members,)  for  a  certificate,  with  a 
view  to  getting  on  the  poors*-roU;  and  having  been  prevented 
from  having  his  application  fur  the  poOT**-roll  brought  forward^ 
by  objections  taken  on  the  part  of  certain  Members  of  Stssion,  to 
granting  a  certifcate,  after  making  the  requisite  investigation — > 
Held,  that  he  was  entitled,  in  the  meantime,  to  have  a  prohibit 
tion  of  protestation  for  not  enrolling — Held,  that  the  Court, 
although  possessed  of  no  power  to  oblige  Kirk'Session$  to  grant 
certificates,  were  entitled,  on  their  refusal  so  to  do,  to  call  up  the 
members,  and  examine  them  as  witnesses.-^Opinions  expressed 
as  to  the  duties  of  Ktrk'Ses^ions  in  such  circumstances, 

Craigie  raised  an  action  of  damages  against  the 
Commissioners  of  Police  of  Perth,  of  whom  Croll 
and  Robertson  were  two.  He  then  applied  to  the 
Kirk-Session  of  St  Paul's  Chnrch,  Perth,  for  the  cer- 
tificate required  by  the  Act  of  Sederunt,  relative  to 
the  poors'-roll.  The  Kirk-Session  was  composed  of 
Croll,  Robertson,  and  other  five  individuals.  Craigie 
accordingly  appeared  before  the  Kirk-Session.  Croll 
and  Robertson,  and  a  person  of  the  name  of  Myles, 
were  the  elders  present,  along  with  Mr  Finlavt  the 
minister.  After  Craigie*s  declaration  as  to  his  cir- 
cumstances had  been  taken,  a  committee,  consisting 
of  the  three  elders,  was  named,  to  investigate  his  cir- 
cumstances. Croll  made  an  investigation,  and  re- 
ported to  a  subsequent  meeting,  that  the  applicant*s 
statement  seemed  correct.  The  minister  expressed 
an  opinion,  that  a  certificate  should  be  granted  ;  but 
Croll  and  Robertson  declared  they  could  not  con-* 
Bcientiously  concur  in  it;  A  petition  was  then  pre- 
sented by  Craigie  to  the  Court,  (Second  Division,) 
mentioning  the  circumstances,  and  praying  for  a  remit 
to  the  SherifiP-substitute,  to  investigate  the  petitioner's 
circumstances,  and  report. 
^  On  moving  the  petition,  warrant  was  granted  to 
cite  the  Elders;  and  the  petitioner  was  allowed  to 
procure,  and  lodge  iu  process,  a  separate  certificate 


from  Mr  Finlay.  Mr  Finlay,  however,  refused  to 
grant  a  separate  certificate,  on  the  alleged  ground, 
that  it  would  expose  him  to  censure  in  the  Church 
Courts,  although  he  expressed  his  willingness  to  con- 
cur with  his  Elders  in  granting  a  certificate.  The 
Court  gfranted  warrant  to  cite  him  also.  On  the  war- 
rant being  executed  against  him,  he  granted  the  se- 
parate certificate,  as  reouired — and  no  farther  proceed- 
ings were  had  against  him.  The  Elders  appeared  bv 
counsel,  on  the  day  to  which  they  were  summoned, 
10th  February  1832 — when  they  contended  that  the 
Court  had  no  power  to  impose  any  imperative  duties 
upon  ministers  and  elden*,  in  regard  to  applications 
for  the  benefit  of  the  poor's-roll ;  and  that  if  they  were 
cited  to  appear  in  Court  as  witnesses,  they  were  en- 
titled to  aecree  for  their  expenses,  against  the  peti- 
tioner and  his  agent ;  and  it  was  added,  that  Kirk- 
Sessions,  in  general,  felt  the  duty  imposed  on  them  dis« 
agreeable  and  burdensome. 

Lord  Meadowbank  observed,  that  tbe  Court  did  not  intend  to 
impose,  and  had  not  imposed,  any  dmie$  upon  Kirk-sessions,  by 
the  Acts  of  Sederunt  relative  to  the  poor's -roll,  but  that  every 
Court  had  the  power  of  bringing  before  them  whomsoever  they 
thought  proper  as  witnesses,  on  cause  shewn ;  and  the  question 
was,  whether  cause  had  been  shewn  ?  Ministers  and  Elders 
were  persons  presumed  to  be  well  acquainted  with  the  circum* 
stances  of  persons  in  their  parish, — and  the  Acts  of  Sederunt  had 
been  passed  on  a  consideration  of  what  was  best  for  all  the 
lieges,  for  the  very  purpose  of  saving  Kirk-sessions  trouble  ;  for, 
instead  of  examining  them  as  witnesses,  the  Court  had  consent- 
ed to  take  from  them  a  simple  certificate  of  their  knowledge  of 
the  facts.  Since  the  date  of  the  decisions  referred  to,  the  Court 
had  had  a  consultation  as  to  the  propriety  of  granting  remits  to 
the  Sheriff.  He  was  surprised  at  its  being  gravely  stated, 
that  the  Court  were  not  entitled  and  bound  to  bring  the  elders  to 
the  Bar.  The  Question  of  expenses  would  be  for  after  considcra- 
tion.  He  repelled  the  insinuation,  that  the  cleiigy  or  elders  of 
the  Church  of  Scotland  felt  it  as  a  grievance  to  be  called  on  to 
give  their  assistance  to  the  Court,  towards  obtaining  justice  for 
such  indigent  persons  as  deserved  assistance.  Although  some 
Kirk-sessions  might  take  up  projects  and  iiincies,  and  grudge 
this  trouble  for  their  poor  brethren,  no  presbytery  or  synod 
would  do  it.  And  any  man  who  should  venture  to  stand  up  in  the 
General  Assembly,  and  say,  that  the  clergy,  generally,  were  un- 
willing to  give  their  assistance  to  the  Court,  would  be  frowned 
down. 

Lord  Cringletie  thought  the  provisions  of  the  Act  of  Se- 
derunt dictated  by  humanity  and  justice,  and  the  most  proper 
way  of  saving  expense  and  trouble.  The  minister  and  elders 
had  only  to  certify  what  they  knew  and  heard.  They  were  like 
commissioners,  who  should  not  accept  a  commission,  if  they  did 
not  intend  to  execute  it.  Here  they  bad  made  the  inquiry.  It 
was  an  abuse  of  words  to  talk  of  conscientious  scruples  io  such 
a  case. 

The  Lord  Justice^Clerk,  (after  reading  over  the  preamble  to  the 
Act  of  Sederunt,  June  1629,  about  the  poors'-roll, )  stated,  that 
such  a  provision  for  enabling  the  poor  to  obtain  justice,  bad  bcea 
known  in  our  practice  from  the  earliest  periods.  Jn  the  pre* 
sent  case,  the  Kirk- session  bad  actusllv  accepted  the  commission 
of  the  Court,  by  acting  so  far  under  the  Act  of  Sederunt,  and 
appointing  a  committee ;  and  that,  aflcr  having  done  so,  the  EU 
ders  were  not  entitled  to  stop  short,  and  throw  every  thing  into 
confusion.  He  entirely  concurred  in  the  opinion  expressed  by 
Lord  Meadowbank.  The  Court  had  taken  a  proper  step  in 
calling  on  the  Elders  to  appear.  The  nature  of  the  evidence  to 
be  obtained^  was  a  different  question.  They  had  not  refused 
from  the  first  to  execute  the  commission.  Ixor  were  they  un- 
able to  do  so.  They  had  actually  gone  a  certain  length.  Nay, 
they  had  made  an  inquiry  not  called  for  by  the  Act  of  Sederunt. 
And  now  they  attempted  to  defeat  it.  They  should  bare  with- 
draw^n  from  the  Session  at  the  outset     In  other  cases,  a  remit 


1832.] 


THE  SCOTTISH  JURIST. 


S29 


had  been  made  to  the  Judge  Ordinary.^  But  here  the  Court 
were  bound  to  shew  Kirk-sessions,  that  if  they  go  on,  and  then 
stop,  they  must  attend  to  explain  why  they  would  not  give  the 
poor  man  the  requisite  evidence.  With  regard  to  the  claim  for 
expenses,  this  was  not  the  time  to  make  it,  but  when  it  was 
brought  forwnrd  in  a  proper  shape,  he  did  not  think  there  would 
be  much  difficulty  in  meeting  it,  as  the  expense  had  been  wholly 
occasioned  by  the  Elders  themselves,  who,  by  refusing  to  grant 
the  certilicate,  had  rendered  it  necessary  to  bring  them  to  the 
Bar. 

The  Court  having  repelled  the  objections  taken  to 
appearance,  the  £ldera  then  came  to  the  Bar,  and 
were  examined  on  oath,  lOth  February  1832,  as  to 
the  petitioner's  circumstances,  and  the  whole  of  what 
passed  in  the  Kirk^session,  of  which  *  no  record  liad 
been  kept.  Their  depositions,  which  were  taken  down 
by  the  clerk,  shewed  clearly  that,  being  aware  of  the 
character  of  the  petitioner,  and,  unwilling  to  bring  it 
iinneces8artly  forward,  they  had  refused  to  sign  the  cer- 
tilicate, under  a  mere  misconception  regarding  the  op- 
tion allowed  them.  The  parties  were  then  ordered  to 
put  minutes  of  their  objections  and  answers  on  the  re* 
eord.  The  defenders,  in  the  action  of  damages,  hav- 
ing threatened  to  put  up  protestation  for  not  enrolling 
the  action,  Craigie  applied  by  note,  setting  forth  the 
procedure,  and  stating,  that  it  was  owing  to  the  im- 
proper interference  of  Croll  and  Robertson,  who  were 
Doth  defenders  and  Elders,  that  he  had  been  hither- 
to prevented  from  getting  on  the  poors*-roll,^ — ^and 
praying  to  have  the  defenders  prohibited  from  putting 
up  protestation.  This  application  was  opposed.  But 
the  Court  granted  it. 

Authorities  for  Petitioner Rattray,  8th  July  1824.  Thom- 
son, 21  St  January  I821K     Anonymous,  20th  January  1831. 

Second  Division. — For  the  Petitioner,  Neaves. — For  the 
Elders,  Robert  Bell  &  Skene. — For  the  Com  mission  ers,  P. 
Robertson. — J.  Johnstone  Darling,  W.S.,  W.  Fraser,  W.S., 
and  W.  Pollock,    S.S.C.,    Agents.— Mr  RoUand,    Clerk.— 

[r.  c] 


2blh  February  1832. 

No.  246. — Mas  M.  Gould,  &c.  Pumrers,  v.  Wilson 
&  M'Intyre,  &C.,  Dejendert, 

Process — Reference— Expenses — Parlies,  at  the  $uggesiion  of  the 
Court  f  having  agreed  /•  refer  the  decision  of  certain  disputed  points 
to  the  counsel  in  the  cause  t  and  the  Court  having  subsequently 
pronounced  an  in$eriocut0r  in  terms  of  the  report  of  the  counsel^ 
and  remitted  the  account  of  the  expefues  of  process  to  the  auditor^ 
in  which  both  parties  acquiesced — Jleld,  that  the  successful  party 
vas  entitled  to  such  exjwites  as  were  incurred  in  the  proceedings 
before  the  counsel. 

The  pursuer  raised  an  action  of  coant  and  reckon* 
ing  against  the  defenders,  setting  forth.  That  as  agents, 
they  had  intromitted  with  various  sums  belonging  to 
the  estate  of  the  deceased  David  Gould,  eoach-maker 
in  Demerara  :  That  the  pursuers  had  obtained  a  gift  of 
bastardy  of  said  estate  from  the  Court  of  Exchequer 
in  June  1827:  That  the  defenders  admitted  the  sum 
of  £300  to  be  due  by  them,  but  had  set  up  various 
coonter  charges  for  law  business,  which  had  never 
been  taxed  by  the  auditor. 

In  defence,  it  was  maintained.  That  the  whole  pro- 
ceeds of  Gould's  estate  had  been  paid  over  to  the  pur- 
suer, with  the  exception  of  a  very  few  pounds,  retained 
to  meet  subsequent  expenses,  and  which  had  been  more 


than  exhausted  by  business  afterwards  performed  by 
the  defenders ;  and  besides,  that  there  was  an  account 
of  £21,  11.  8.  still  due  to  John  M*Kenzie,  the  Kdin- 
burgh  agent,  for  which  the  defenders  were  liable : 
That  the  accounts  had  been  regularly  settled,  and 
could  not  now  be  opened  up.  Lord  Corehouse,  before 
an^^wer,  remitted  the  accounts,  amounting  to  £223, 
16s.  5d.  to  the  auditor,  who  taxed  off  £16,  1.  10. 
Certain  objections  were  stated  to  the  auditor,  and 
again  repeated  to  the  Lord  Ordinary, — who,  on  2d 
June  1831,  assoilzied  the  defenders,  and  found  them 
entitled  to  expenses.  The  pursuer  reclaimed — and 
the  Court  on  I7th  November,  after  hearing  counsel, 
expressed  an  opinion,  that  the  points  in  dispute  be- 
tween the  parties  would  be  better  settled  by  the  judg- 
ment of  the  counsel  in  the  cause,  than  by  protracting 
the  litigation.  The  counsel  accordingly  (Messrs  Skene 
and  P.  Robertson)  met ;  and  after  hearing  the  agents, 
they,  inter  alia,  reported,  that  the  Lord  Ordinary's 
interlocutor  should  be  recalled,  and  decree  in  terms 
of  the  libel  pronounced,  under  deduction  of  £206, 
13s.  7^d.,  the  balance  of  the  adjusted  amount  of  law 
expenses  chargeable  against  the  pursuers,  together 
with  £3,  3s.  as  the  fees  of  taxing  the  same,  and  that 
the  pursuers  were  entitled  to  expenses,  under  certain 
deductions,  and  that  the  account  thereof  should  be 
remitted,  to  be  taxed  by  the  auditor.  The  case  hav*^ 
ing  come  back  to  the  Court,  their  Lordships,  on  22d 
December,  pronounced  an  interlocutor  in  terms  of  the 
report  by  Messrs  ^kene  and  Robertson,  and  remitted 
the  account  of  expenses  to  the  auditor  to  tax,  and  report. 
The  auditor  having  allowed  £l2,  2. 9.,  as  the  expenses 
incurred  before  the  counsel,  the  defenders,  when  ap- 
proval of  the  account  was  moved  for,  objected — L 
That  the  whole  proceedings  before  the  counsel  were 
extrajudicial^  though  suggested  by  the  Court :  That  it 
was  merely  intended  that  the  counsel  should  concert 
an  interlocutor ;  and  therefore,  that  the  expenses  in« 
curred  before  them  ought  not  to  be  allowed. — IL  That 
the  pursuers  were  not  entitled  to  the  said  expenses^ 
under  the  interlocutor  of  22d  December,  as  they  were 
not  occasioned  by  the  proceedings  in  the  process 
while  it  depended  before  the  Court.  Answered — The 
reference  mu^  be  considered  judicial.  The  defenders 
acquiesced  in  the  recommendation  of  the  Court,  joined 
issue,  and  gave  in  pleadings  before  the  reporters. 
Besides,  it  was  on  resuming  consideration  of  the  case, 
and  the  '^  joint  minute,  or  report  by  the  party's  coun« 
sel,"  that  the  Court  recalled  Lord  Corehouse's  inter-* 
locutor,  and  remitted  the  account  of  expenses  incurred 
in  the  process  to  the  auditor.  Had  the  case  been  dis« 
cussed  in  Court,  the  auditor  was  of  opinion,  that  three 
times  the  sum  of  expenses  objected  to  would  have 
been  incurred. 

Lord  President  observed,  that  by  taking  the  case  out  of  Court, 
very  considerable  expense  bad  been  saved.  Had  it  gone  on  in 
Court,  jCSO  or  £40,  instead  oi  £\2,  would  have  been  incurred. 

Their    Lordships  udanimously  approved    of  the 
auditor  s  report. 

First  Division.  —  Lord  Ordinary,  Corehouse.  —  Act,  John 
Wilson.— ^/^  Handydde. — Ainslie  and  Macalhin,  W.S.,  and 
John  M'Kcnzie,  W.E.,  Agents. — Sir  R.  Dundas,  Clerk.— 
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25th  February  1832. 

No.  247. — Janet  M'Lellan  or   Henderson  and   Spousb, 
Peiiti(mer$f  o.  Chalhee*!  Trubtebs,  Retpondenti. 

Factor  Loco  Tutoris — Cnretor  Bonis — Special  Powers — Ci>- 
CHtnttances  in  which  an  application  by  a  uife,  with  eoneurrenee 
of  her  hutbandf  for  a  factor  loco  tutoris  to  be  appointed  wUh 
special  powers,  was  refused  in  toto. 

Mr  and  Mrs  Henderson  presented  a  petition  for  the 
appointment  of  Peter  Crooics,  W.S.,  as  judicial  factor 
for  both,  or  as  curator  bonis  for  the  latter,  and  jadicial 
factor  for  the  former,  setting  forth,  That  she  had  for- 
merly been  married  to  Chalmers,  who  was  entitled, 
by  his  Jus  maritiy  to  a  considerable  succession,  falling 
to  his  first  wife,  Margaret  Newlandf^,  by  the  death  of 
her  brother  abroad ,  in  1799:  That  by  antenuptial 
contract  in  1821,  Chalmers  and  she  had  conveyed  their 
whole  property  to  one  another  in  liferent,  and  to  their 
children  (failing  whom,)  themselves  in  fee:  That  they 
had  executed,  I5th  April  1826,  a  joint  trust, — Ist,  In 
order  that  the  trustees  might  take  measures  to  set 
aside  a  trust-deed,  granted  by  Chalmers  to  Wilson, 
and  also  a  trust-deed  executed  by  him  and  his  former 
wife,  in  1816:  2i/o,  For  payment  of  the  debts  con- 
tracted by  him  since  his  marriage  with  Janet  M*Lelo 
Ian,  and  which  might  be  still  due  by  him  ;  and  Sdlvf 
That  the 

"  whole  residue  of  the  estate  and  effects,  and  others  thereby 
conveyed,  after  paving  the  said  expenses,  and  the  foresaid  debts 
due  by  the  said  John  Chalmers,  might  be  applied  and  secured 
by  the  said  trustees,  in  terms  of  the  foresaid  contract  of  mar- 
riage betwixt  the  said  John  Chalmers  and  the  said  Janet  Mac- 
Lellan  or  Chalmers,  his  wife." 

The  accepting  trustees  obtained  a  compromise  with 
Wilson,  and  reduced  the  trust  of  1816.  And  an  ac- 
counting was  thereupon  entered  into.  Chalmers  died 
in  1826,  without  issue.  His  widow,  the  petitioner, 
married  again  in  1830,  executing  both  an  antenuptial 
marriage-contract  and  a  trust-deed,  providing,  inter 
aliaf  that 

"  of  the  said  trustees  above-mentioned,  the  said  James  M'Lel- 
lan  (her  father),  shall  have  the  sole  power,  in  the  first  place,  by 
himself  alone,  to  manage  and  execute  this  trust,  without  the  con- 
sent of  the  other  trustees,  in  the  same  manner  as  if  he  had  been 
named  sole  trustee,  and  in  case  of  his  death,  non-acceptance,  or 
denuding  of  the  said  trust,  that  the  said  George  Paterson  and 
Robert  McLaren,  acceptors  and  acceptor,  survivors  and  survivor, 
and  such  other  person  or  persons  as  shall  be  assumed  as  trus- 
tees, in  virtae  of  the  powers  herein-after  conferred,  shall  have 
the  power  to  execute  this  trust,  the  major  part  accepting  and 
acting  at  the  time,  being  always  a  quorum." 

The  purposes  of  these  two  deeds,  were ;  1^/,  That 
the  trustees  should  pay  all  the  debts  contracted,  pre- 
vious to  the  date  of  these  deeds,  by  Janet  M'Lellan. 
adp  That  they  should  pay  to  the  foresaid  James 
M'Lellan,  during  his  life,  an  annuity  of  £lOO  Ster- 
ling,  and  to  his  daughter,  Margaret  M'Lellan,  also 
during  her  life,  and  while  she  remained  unmarried,  an 
annuity  of  £16  Sterling.  3(/,  That  the  trustee  or 
trustees  should,  during  the  subsistence  of  the  said 
marriage,  pay  over  to  the  said  Janet  M*Lellan  or 
Chalmers  (the  petitioner),  the  free  interest  or  annual 
proceeds  of  the  renuiinder  of  the  property,  funds  and 
effects  thereby  conveyed,  declaring  always, 

"  that  during  the  subsistence  of  the  said  intended  marriage,  the 
same  shall  be  payable  to  me,  the  said  Janet  M*LeUan  or  Chal- 


mers, exclusive  of  tkejusmarUiot  the  said  John  Henderson, 
my  huabsnd,  and  shall  not  be  affectable  by  his  debta  or  deeds, 
legal  or  voluntary,  nor  by  the  diligence  of  his  creditors,  and  that 
the  receipts  and  dischargee  of  me,  the  said  Janet  M'Lellan  or 
Chalmers  alone,  without  the  consent  of  my  said  huabuid,  shall 
be  sufficient  for  the  said  Kums,  or  any  part  thereof,  and  the  re- 
cefvers  shall  thereby  be  completely  and  for  ever  discharged  of 
the  sums  so  paid." 

4>/A,  The  trustees  were  directed,  in  the  event  of  the 
dissolution  of  the  marriage,  by  the  death  of  the  said 
John  Henderson,  to  account  for,  and  pay  over 

"  to  me,  the  said  Janet  M*Lellan  or  Chalmers,  daring  all  the 
remaining  days  of  my  life,  the  free  interest  or  annual  proceeds 
aforesaid." 

5My  They  were  directed,  in  the  event  of  the  mar- 
riage being  dissolved  by  the  death  of  Janet  M'Lellan, 
to  account  for,  and  pay  over  to  the  said  John  Hen- 
derson, during  all  the  days  of  his  life»  the  free  in- 
terest or  annual  proceeds  aforesaid, 

"  declaring,  that  it  shall  not  be  in  his  power  to  assign  the  same, 
or  any  part  of  it,  and  that  the  same  shall  not  be  arrestable  or 
affectable  by  his  debts,  or  deeds  of  any  kind,  nor  by  the  dili- 
genoe  of  bis  creditors,  but  shall  be  in  all  respects  alimentary 
only." 

6^/4,  It  was  provided,  that  after  the  decease,  both  of 
the  husband  and  wife,  in  the  event  of  there  being 
children,  the  trustees  should  retain  and  apply  the  resi- 
due for  behoof  of  such  children,  in  the  manner  men- 
tioned in  the  contract  and  trust-deed.  1th,  la  the 
event  that  there  shall 

**  be  no  child  or  children  of  the  said  intended  marriage,  or  issue 
of  the  bodies  of  such  child  or  children  surviving,  at  the  death 
of  the  longest  liver  of  the  said  John  Henderson,  and  me,  the 
said  Janet  M'Lellan  or  Chalmers,  or,  that  such  as  may  survive 
them  and  their  issue  shall  die  before  majority,  or  being  daugh- 
ters, before  marriage,  that  the  said  trustee  or  trustees,  acting 
for  the  time,  may  pay  over,  assign  and  convey  the  whole  residue 
of  the  said  trust  property,  to  any  person  or  persons  whom  I, 
the  said  Janet  M'Lellan  or  Chalmers,  by  a  writing  under  my 
hand,  may  bequeath  the  same,  or  appoint  the  same  to  be  paid.*' 

On  the  grounds  of  alleged  suspicions  against  the 
acting  trustees,  of  both  1B26  and  1830— -of  an  intention 
to  bring  an  actipn  for  denuding  them-— «nd  of  adverse 
interests  in  the  husband  and  wife — ^the  petitioners 
applied  to  the  Court  for  the  appointment  of  Mr  Crooks^ 
as  above, 

'*  with  all  the  usual  powers,  and  in  either  case,  with  power  to 
call  the  said  trustees  to  account,  and  to  bring  an  action  for  de- 
nuding them  of  the  foresaid  trusts,  if  that  should  be  thought 
advisable ;  or  to  do  otherwise  in  the  premises,  as  to  your  Lord- 
ships may  seem  meet** 

The  petition  was  answered  by  M*Le11an  and  Pater- 
son, two  of  the  trustees,  maintaining,  That  there  were 
no  grounds  of  suspicion  against  them :  That  the  pre- 
sent application  was  one  of  a  series  of  vexatious  pro- 
ceedings, adopted  by  the  petitioners  against  the 
respondent,  M'Lellan,  Mrs  Henderson's  father ;  and 
that  as  long  as  a  factor,  with  the  usual  powers,  conld 
raise  all  proper  and  neeesaary  actions,  there  was  no 
reason  for  encouraging  such  litigation,  by  conferring 
any  special  powers.    At  advising* 

The  Lord  Jusiice'Clerk  would  like  to  hear  some  reason  given 
for  the  competency  or  propriety  of  appointing  a  cyrator  bonis  at 
all.  As  to  the  second  question,  the  Court  wen  unanimously  of 
opinion,  that  the  curator  bonis  could  have  no  more  than  the  usual 
powersi  and  must  come  under  the  usual  responsibility.    £x- 
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penaes  ahould  be  fivtn  to  the  respondents.     They  ought  to  have 
been  given,  even  if  a  curator  had  been  appointed. 

l.ord  Glenlee  observed,  that  the  wife  mij^t  apply  for  a  tutor 
ad  litemy  in  any  action  she  might  bring  against  her  husband. 

The  Coart  r^fmed  the  petition,  with  expenses. 

Authority  for  Petitioners. — Wotherspoon,  15th  December 
1775 ;  M.  7450. 

Second  Division. — Act,  R.  Thomson. — Alt,  Solicitor- General 

(Cockbum),  Maitland G.  J.   Ure,  W.S.,  and  Edward  M*. 

Millan,  S.S.C.,  Agents.— ]\Ir  Ferguson,  Clerk.— [r.  C] 

25/A  February  1832. 

No.  248.— KniKLAND  &  Sharpe,  Petiiioners,  v,  William 
&  John  Mowbray,  &c.  Respondentt, 

Appeal— Expenses^Interiro-Execution-^  Trustee— Creditors-— 
jJT pursuer  having  gained  his  cause  in  the  Court  (^Session;  having 
petitioned  for  interim-execution  pending  appeal,  both  as  to  jnin- 
cipal  and  expenses,  against  the  trustee  on  a  sequestrated  estate, 
sole  defender;  having  got  interim' decree  against  him  qua  trustee 
for  tlie  modified  expenses,  hut  being  refused  quoad  ultra— J/itr/d, 
on  a  supple  mentor jf  petition^  theU  he  could  not  get  any  interim- 
execution  as  to  either  principal  or  expenses,  against  certain  of  the 
creditors  oftlie  sequestrated  estate,  on  the  ground  of  their  having 
been  present  at  the  nomination  of  said  trustee,  and  of  their  hatt- 
ing attended  subsequent  meetings^ 

Wilaon  and  Sons,  ironmongert  at  Wilsontown, 
entered  into  a  lease  and  a  feu-contract,  with  Craw- 
ford of  Climpy.  In  1811,  Crawford  was  sequestrated. 
The  petitioners  purchased  his  estate.  Wilson  and 
Sons  were  scanestrated  in  1812.  J.  B.  Eraser,  W.8., 
was  appointea  their  trustee,  and  some  years  after,  the 
petitioners  raised  an  action,  concluding  as  follows : — 

**  1st,  That  it  should  be  found  and  declared,  that  the  said  James 
Bristow  Fraser,  has,  as  trustee  foresaid,  and  in  his  personal  and 
individual  capacity,  in  consequence  of  the  various  transactions 
and  circumstances  above  detailed,  and  otherwise,  made  and  con- 
stituted himself  tenant  of  the  foresaid  coal  during  the  currency 
of  the  foresaid  lease,  and  proprietor  of  the  foresaid  grounds  con- 
tained in  the  foresaid  feu- con  tracts  (under  the  burden  of  the  pay- 
ment of  the  foresaid  feu-duties,)  and  that  he  is  not  now  entitled  to 
abandon  the  possession  of  the  said  coal  and  grounds.** 

2^,  The  action  concluded  against  Mr  Fraser,  both 
as  trustee  and  as  an  indi vidua!, ^ri/,  for  payment  of 
the  feu-duties,  and  rents  due  under  the  saidf  feu-con- 
tracts and  the  said  lease,  down  to  Martinmas  then 
last,  and  the  interest  as  therein  specified ;  and  second, 
it  concluded  against  him,  both  as  a  trustee  and  indi- 
Tidually,  for  payment  of  the  rents  and  feu-duties  tliat 
might  fall  due  under  the  said  lease  and  feu- contracts, 
in  time  coming,  with  interest,  as  therein  mentioned.  It 
also  concluded  against  him,  under  the  same  alterna- 
tive characters,  tor  expenses  of  process. 

Fraser  defended  the  action.  But  he  himself  was  af- 
terwards sequestrated — ^and  Archibald  Gibson, account- 
ant, elected  in  his  place  as  trustee  on  the  estate  of  Wil- 
son and  Sons,  sisted  himself  as  defender.  The  Lord 
Ordinary,  17th  December  18^9, 

"  In  respect  Mr  Gibson,  now  trustee  on  the  sequestrated 
estate  of  Messrs  Wilson  and  Sons,  has  been  duly  sisted  as  a 
party  defender,  and  now  joins  issue  with  the  pnnuera,  and  that 
the  pursuers  now  judicially  pasa  from  the  oondusions  of  their 
libel,  as  directed  against  James  Bristow  Fraser,  peraonaUy,  as- 
soilzie the  said  James  Bristow  Fraser,  and  Thomas  Paton,  the 
trustee  upon  his  sequestrated  estate,  fW)m  the  haill  conclusions 
of  the  libel,  and  decerns ;  and  allows  this  decreet  of  absolvitor 
to  go  out  and  be  extracted  as  interim :  Continues  the  cause  as 
to  Mr  Gibson,  now  trustee  on  the  sequestrated  estate  of  Wilson 
and  Sods." 


The  record  was  closed,  and  the  case  debated :  when 
the  Lord  Ordinary,  January  19,  1831, 

"  Finds,  under  these  circumstances,  that  the  Wilsontown  trustee 
having  entered  into  possession  of  the  lease,  and  been  infeft  in 
the  feu-rights,  and  having,  for  so  many  years,  taken  benefit  of 
the  lease  and  feu-rights  for  the  use  of  the  sequestrated  estate, 
has  become  the  assignee  to  the  lease,  and  the  vassal  in  the  feu- 
rigbts,  and  must  be  bound  to  fulfil  the  prestations  due  under 
these  contracts  towards  the  landlord,  and  is  not  now  entitled  to 
abandon  them :  Finds,  that  Mr  Fraser,  the  trustee,  has  been 
succeeded  in  his  office  by  the  present  defender,  and  no  decree  is 
now  craved,  either  as  an  individual  or  as  trustee  against  Mr  Fra- 
ser :  Therefore,  and  in  respect  that  the  pursuers  have  acquired 
right  to  the  coal-rents  and  feu-duties,  which  fell  due  subsequent 
to  Whitsunday  1817,  decerns  against  the  defender,  the  trustee 
on  the  Wilsontown  estate,  for  the  rents  and  feu-duties  subse- 
quent to  Whitsunday  1817,  papble  half  yearly,  at  the  terms  of 
Martinmas  and  Whitsunday,  with  interest  from  the  term  at  which 
each  fell  due,  and  till  payment,  and  to  continue  the  payment  of 
the  said  rents  and  feu-duties,  with  interest,  as  above,  during  the 
subsistence  of  the  said  contracts  respectively :  And  farther,  finds 
the  defender  liable  in  expenses.*' 

The  Court  adhered.  The  expenses  were  modified 
to  £273,  5.  2.  The  petitioners  applied  for  interim- 
execution  pending  appeal  against  the  trustee,  under 
48  Geo.  111.  c.  151,  sec.  17,  as  regarded  both  the 
principal  sums,  nearly  £6000,  and  the  expenses.  But 
as  it  appeared  that  the  trustee  never  had  any  funds 
belonging  to  the  trust,  the  Court,  20th  December  1831, 

'*  Grant  warrant  for  interim  execution,  so  as  to  enforce  payment 
of  the  sum  of  j£273,  5.  2.  with  the  expenses  of  extract  already 
decerned  for,  against  Archibald  Gibson,  qua  trustee  only.*' 

But  the  petitioners  presented  a  fresh  application, 
craving  that  the  decree  should  be  enforced,  for  both 
principal  and  expenses,  against  some  of  the  creditors 
on  the  trust-estate,  on  the  ground  of  their  having  been 
the  creditors  who  nominated  Mr  Gibson  trustee,  and 
attended  the  meetings  subsequent  thereto.  Answers 
were  given  in  for  a  variety  of  parties,  both  on  common 
and  on  special  grounds.     At  advising, 

Lord  Meadowbank  could  not  conceive  it  possible,  in  point  of 
form,  to  give  interim-decree  against  the  creditors.  He  had  never 
seen  a  more  preposterous  application. 

77itf  Lord  Justice- Clerk,  looking  to  the  adherence  to  Lord 
Medwyn's  interlocutor,  held  it  impossible,  in  any  circumstances, 
to  give  interim- decree  for  the  principal  sums.  The  liabilities 
of  these  creditors  would,  on  the  merits,  raise  the  nicest  questions. 
And  there  was  no  ground  for  decerning  at  present  against  these 
individuals,  for  their  shares  of  the  expenses. 

Lord  Cringletie  observed,  that  the  creditors  had  been  brought 
into  the  Inner- House  per  saltum,  without  any  interlocutor  re- 
garding them  having  been  pronounced  by  the  Lord  Ordinary. 

The  Court  refused  the  application,  with  expenses. 

Second  Division. — Lord  Ordinary,  Medwyn.— ^cf.  Dean  of 
Faculty  (Hope),  Cuninghame. — Alt.  R.  Thomson,  Fatten,  A* 
Anderson,  G.  Gr.  Bell,  Rutherfurd,  Chriatison,  Small  Keir, 
More — Greigand  Morton,  W.S.,  Mowbray  and  Howden,  W.S., 
John  Brown,  Joseph  Grant,  W.S.,  John  Kermack,  W.S., 
William  Duncan,  jun.,  John  Wight,  W.S.,  and  Cranstoun  and 
Anderson,  W.S.,  Agents. — Mr  Feiguson,  Clerk.— [T.  C] 

S5/A  Fehruartf  1832. 

No.  249. — Duncan's  Tbustees,  Pursuers,  v  William  Smith, 
&c..  Defenders, — Thomas  Thorburn  and  Thomas  Ranxen, 
Competing  for  Common  Agency, 

Ranking  and  Sale— Bank — Vote— Procumtion— ^«U,  thai  a 
t^ler  of  the  Bank  of  Scotland  is,  on  the  procuration  rf  the 
Treasurer,  absent,  to  act  for  him  generally  at  Treasurer,  entitled 
to  emit  an  oath  of  verity  at  to  aJSanhdebt,  andtovoiefor  a  com* 
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mon  agent  in  a  ranking  and  sale—JIeltlf  that  a  co^ntor  and  co- 
curator  cannot,  bff  himse/f,  emit  a  valid  oath  qfviriti^f  another 
having  atio  accepted  and  acted. 

In  this  ranking  and  sale  of  Smith's  estate,  the  cre- 
ditors were  appointed  to  meet  and  choose  a  common 
agent.  At  the  meeting,  l9th  December  1 83 1,  Thor- 
burn  and  Ran  ken  were  each  proposed  for  that  office. 
The  amount  of  claims  for  the  former,  were  £23,653, 
2a.  a|d.,— for  the  latter,  £29,658, 5.  ^.  Ranken  ffare 
in  a  note  of  objections  to  the  votes  in  favour  of  Thor* 
burn.  Of  these  objections  the  fourth  was  as  follows : — 

**  The  objector  protests  against  tb«  pretended  ?ote  of  the  said 
Edward  Hoggan,  designed  sole  acting,  accepting,  and  surviving 
tutor  and  curator,  nominate  to  the  brothers  and  sisters  of  the 
common  debtor, — If/,  Because  he  is  not  creditor  in  the  alleged 
claim  upon  which  he  votes, — 2d,  Because  he  is  only  one  of  six 
surviving  curators,  and  there  is  evidence  in  process  that  one  of 
them,  viz.  Mr  John  Smith,  is  also  an  accepting  and  acting  tutor 
and  curator, — 3d,  Because  the  eight  children  of  the  late  Alexan- 
der Smith,  in  whose  favour  the  mortis  caina  settlement  or  deed 
of  provision  bears  to  have  been  granted,  which  is  founded  on  in 
the  claim  by  Mr  Hoggan  and  them,  are  some  of  them  nearly  of 
age,  most  of  them  above  fifteen  years  of  age,  and  all  of  them 
above  twelve  years  of  age, — are  not  iiarties  to  the  affidavit  pror 
duced,  and  gave  no  mandate  to  Mr  Hoggan  to  lodge  or  vote  on 
said  claim ;  and  because  the  claimants  have  no  jus  crediti  againi^t 
the  estates  under  sale,  or  against  the  common  debtor,  but  a  mere 
spes  succeuionis,  in  the  event  of  there  being  a  reversion.'* 

And  Thorbnrn  objected,  inter  alia^ 

"  1st,  The  oath  of  verity  bears  to  be  taken  by  Mr  Henry 
Goodsir,  designing  himself  teller  in  the  Bank,  per  procuration 
of  William  Cadell,  Esq.  treasurer.  But  neither  the  Bank's 
charter*  nor  any  procuration  by  Mr  Cadell,  is  produced  ;  nor  is 
any  such  procuration  referred  to  as  of  any  particular  dute ;  and 
at  any  rate,  the  Bank^s  treasurer  could  not  grant  such  a  procura- 
tion, nor  delegate  his  powers  either  to  Mr  Goodsir,  or  to  any  other 
person.  2d,  The  writings  produced,  as  applicable  to  the  <£3000 
bond  in  favour  of  the  late  Mr  Duncan,  do  not  vest  the  right  to 
this  debt  in  the  Bank.  Alexander  Smith  was  a  mere  peraonal 
obligant  in  this  bond ;  and  as  the  trust-deed  by  Mr  Duncan  con- 
tains  no  special  assignation  to  this  debt,  and  was  indeed  prior  in 
date  to  the  date  of  Uie  bond  itself,  the  debt  was  not  thereby  vest- 
ed in  the  trustees,  and,  so  far  as  Alexander  Smith  was  concerned, 
could  only  be  taken  up  by  them  in  virtue  of  a  confirmation. 
This  never  was  expede,  or  at  least,  no  such  confirmation  has 
been  produced,-  and  the  assignation  by  them  to  the  Bank,  is 
therefore  inept  or  ineffectual.  The  state  annexed  to  Mr  Good- 
sir's  oath  describes  this  bond  per  ^3000,  as  granted  to  Mr  Dun- 
can's trustees,  whereas  it  was  granted  to  Mr  Duncan  himself." 

*'  The  Lord  Ordinarv  (25th  January  1832,)  having  consider- 
ed this  report,  and  whole  orocess, — In  respect  to  the  objections 
to  the  votes  in  favour  of  Mr  Thorbum,  Kepels  objections  first, 
second,  and  sixth,  and  Sustains  objections  third,  fourth,  and 
fifth  :  In  respect  to  the  objections  to  the  votes  in  favour  of  Mr 
Ranken,  Appoints  parties*  procurators  to  be  further  heard  on 
those  relative  to  the  claim  of  the  Bank  of  Scotland,  and  Sustains 
the  objections  in  regard  to  the  claims  for  the  trustees  of  the 
National  Bank,  and  for  the  trustees  of  the  late  Mr  Alexander 
Duncan.*' 

<«  \U  February  1832.^  The  Lord  Ordinar^r  having  heard 
parties*  procuratora,  Repels  Mr  Thorbum's  objections  to  the 
vote  of  the  Bank  of  Scotland :  Finds,  of  consent,  that  the  inte- 
rest on  the  various  claims  on  both  sides  falls  to  be  deducted, 
except  so  far  as  accumulated  by  adjudication ;  and  remits  to 
the  Clerk  to  report  the  state  of  the  votes,  giving  effect  to  the 
objections,  as  sustained  by  the  Lord  Ordinary." 

Ranken  reclaimed  against  the  former  interlocutor, 
and  Thorborn  against  the  latter.     At  advising, 

The  Lord  Justice-Clerk  held,  that  if  this  objection  to  Goodsir's 
vote  were  to  be  sustained,  the  Court  of  Justiciary  must  have 
illegally  sentenced  a  great  many  persons.     The  notes  of  the 


Bank  were  signed  by  procuration  every  day;  besides,  Mr  Good- 
sir  was  a  swoni  officer  of  the  Bank.  It  was  evident  that  Hoggan 
was  not  the  only  accepting,  and  did  not  seem  to  be  the  only  act- 
ing tutor.     Smith  had  signed  a  subsisting  lease  as  tutor. 

Lord  Meadowbank  doubted  if  a  tutor  could  cease  to  act  when 
he  chose. 

The  Court  adhered  on  these  two  points ;  found  it 
unnecessary  to  decide  the  other  questions  ;  and  re- 
mitted to  the  Lord  Ordinary  to  dispose  of  them. 

Second  Division. — Lord  Ordinary,  Mackenzie.— ^cf.  D.  M'- 

Neill — Alt,  Whigham John  Thorbum,  S.S,C.,  and  M.  N. 

M'Donald,  W.S.,  Agents.— Mr  Thomson,  Clerk.— [r.  C] 

25/A  February  1832. 

No.  2^. — Thokas  Burns,  Pursuer,  v.  His  Cexdito&s,  De* 

fenders, 

Cessio  —  Disposition  Omnium  Bonomra  —  Exception  —  Tkt 
fmrsuer  of  a  cessio  being  Irutiee,  infeft  under  a  gefteral  trust-sei'' 
tlement  by  his  deceased  brother^  under  which  he  had  a  right  to  the 
half  of  the  residue,  and  had  apparently  received  paymefU  of  mon 
than  would  ultimately  fall  to  him — Held,  that  no  alteration  on 
the  usual  terms  of  his  disposition  omnium  bonorum  troi  renr 
dered  necessary,  in  consef/ucnce  of  the  claims  of  legatees  cmd  othen, 
still  unsettled  undet*  the  trust. 

Burns  got  decree  of  cessio  in  the  following  terms:— 

**  lOth  December  1831.- The  Lords  having  advised  the  state 
of  the  process,  and  heard  counsel  for  both  parties,  as  also  in 
special  for  certain  legatees,  and  others  interested  in  the  succes- 
sion of  the  late  William  Bums,  the  pursuer's  brother,  and  whose 
property  was  conveyed  to  the  pursuer— Find  the  pursuer  eu- 
titled  to  the  benefit  of  the  process  of  cessio  bonorum ;  ordain  the 
pursuer  to  give  in  a  disposition  of  his  estate  and  effects,  and  to 
make  oath  in  terms  of  the  Act  of  Sederunt ;  but,  before  further 
procedure  in  the  cause,  allow  the  said  legatees  above  referred  to, 
to  give  in  a  minute  as  to  the  special  terms  in  which  they  main- 
tain  that  the 'disposition  ommum  bonorum  ought  to  be  framed  in 
reference  to  their  elaims  under  the  settlement  of  the  pursuer's 
said  brother  William  Bums,  and  that  quam  primum* 

Minute  and  answers  were  accordingly  given  in. 
The  minute  made  certain  quotations  from  the  trust- 
settlement  of  the  deceased  William  Bums,  in  favour 
of  his  brother  Thomas,  the  pursuer,  which  conveyed 
to  him  certain  burgage  tenements — a  sub-lease — shares 
of  ships,  and  other  heritable  and  moveable  property; 
and  gave  various  instructions  for  the  execution  of  the 
trust,  and  the  division  of  the  residue,  half  to  himself, 
and  half  to  the  legatees  objecting.  It  appeared,  too, 
from  his  condescendence,  that  he  had  already  received 
from  his  brother's  estate,  £732, 3. 8.,  which  he  believed 
was  more  than  he  was  entitled  to,  and  that  there  only 
remained  a  balance  of  £165,  9.  2,  to  meet  all  the 
legacies.  The  creditors  were  represented  as  not  en- 
titled to  attach  more  than  his  beneficial  interest ;  and 
it  was  maintained,  that  the  trust-estate  should  be  kept 
separate^not  specially  conveyed,  but,  on  the  contrary, 
excepted  from  the  disposition  otunium  bonorum*  The 
respondents  answered — That  the  bankrupt  was  infefi 
in  the  heritage  conveyed  by  his  brother's  trnst,  and 
his  infeftment  was  not  burdened  with  any  of  the  claims 
of  the  legatees :  That  the  creditors  could  not  exercise 
the  bankrupt's  office  of  executor,  bat  that  they  were 
entitled  to  have  conveyed  to  them  whatever  heritage 
actually  stood  in  his  person,  and  not  merely  his  bene- 
ficial interest,  which  could  not  be  made  eflectnal 
without  adjudication,  or  some  ulterior  arrangement. 
At  advising, 
Lord  Glenlce  thought  the  best  course  to  be,  just  the  general  dis- 
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position  of  allbelongifigto  the  bankrupt,  and  no  more,  unless  the 
parties  knew  of  some  particular  subject  confessedly  belonging  to 
him. 

Th^  Lord  JutHce^Clerk  observed,  that  if  the  creditors  were 
not  contented  with  the  general  terms,  they  would  have  to  put  in 
an  express  reservation  of  every  one  of  these  claims. 

JLttrd  Meadowbank  could  see  no  ground  for  walking  out  of  the 
ordinary  course  in  the  disposition  omnium  bonorum.  If  good 
and  sufficient  reasons  were  shown  for  so  doing,  they  would  be 
considered.     But  none  siich  had  been  brought  forward. 

The  Court  ordered  the  disposition  to  be  granted  in 
the  usual  terms. 

Authorities  for  Legatees Ersk.  III.  9,  p.  842.     Murray, 

Idth  January  1774.     Elchies'  Ex.  No.  13. 

Second  Division. — For  Legatees,  Neaves. — For  Creditors, 
M.  P.  Brown. — James  Morgan,  and  Mackintosh  and  Ducat, 
Agents.— Mr  Thomson,  Clerk. — [T.  C] 

25^/i  February  1832. 

No.  25L— Georob  Douglas,  Purtuer,  v,  John  Jones, 

Defender. 

Process^  Competency-^Decree — Repairs — Held  competent  for 
a  pursuer — having  got,  but  not  yet  extructed  decree  in  an  action 
for  implement  of  a  contract  of  lease,  during  the  dependence  of 
»hicA  the  Court  had  cUiowed  alterations  to  be  made  upon  the  pre- 
mines,  under  the  authority  of  the  Sheriff,  cU  sight  of  both  parties 
~-io  apply  for  the  expense  of  such  repairs  (though  not  concluded 
for  m  the  summons),  in  order  to  deduct  them  from  the  rents 
yielded  in  the  interim,  before  these  should  be  set  against  his 
claims  under  the  contract — the  cleUms  Jbr  which  his  summons 
concluded. 

In  this  action  for  implement  of  the  terms  of  a  con- 
tract of  lease,  the  defender  pleaded,  inter  aliay  want 
of  jurisdiction.  But  the  Court  decided  against  him 
on  that  point,  30th  June  1831,  (Scottish  Jurist,  III. 
564.)  Daring  the  dependence,  however,  application 
had  been  made  in  regard  to  the  interim  disposal  of 
the  subjects. 

'<  6th  March  1829 The  Lord  Ordinary  remits  to  the  She- 

riff^rlerk  at  Glasgow,  to  let  the  premises  in  question  at  the 
highest  rent  that  can  be  obtained  therefor  from  a  substantial  ten- 
ant :  And  appoints  parties  to  be  heard  at  next  calling  upon 
the  preliminary  defences." 

'*  7th  July  18*29. — The  Lord  Ordinary  makes  arizandum  to 
himself,  with  the  report  by  the  Sheriff-clerk,  without  prejudice 
to  the  pursuer,  betwixt  and  Thursday  next,  ginng  in  a  note, 
stating  whether  he  has  any  objection  to  the  premises  being  let 
for  a  longer  period  than  one  year,  and  whether  he  objects  to  the 
SherifT-c'erk  being  authorised  to  make  such  repairs  as  may  be 
considered  necessary  for  the  letting  of  the  premises,  such  repairs 
not  exceeding  £  10  or  £20r 

And  the  Court,  (Scottish  Jurist,  IL  133,) 

"  ISth  December  1829. — Having  considered  this  note,  and 
other  proceedings,  and  heard  counsel  thereon.  Adhere  to  the  in- 
terlocutor of  the  Lord  Ordinary,  with  this  explanation,  that  the 
Sheriff  •clerk  shall  have  liberty  and  power  to  exercise  his  own 
sound  discretion  as  to  the  period  for  which  the  premises  in 
question  may  be  most  advantageously  let  for  the  benefit  of  all 
parties,  and  that,  whatever  alterations  on  the  premises  may  be 
necessary  shall  be  made  under  his  authority,  at  the  sight  of  both 
parties." 

The  pursuer  afterwards,  on  the  decision  of  the  cause 
in  his  favour,  gave  in  an  account,  amounting  to  about 
£600,  for  repairs,  (which  the  defender  denied  to  have 
been  made  at  his  sight,)  and  he  claimed  to  be  allowed 
to  deduct  that  account  from  the  amount  of  rents 
yielded  bj  the  subjects  during  the  dependence,  before 
these  rents  should  be  deducted  from  the  sum  due  by 
Jones  under  the  contract. 


"  26M  January  1832. — The  Lord  Ordinary  having  consider- 
ed the  remit  from  the  Court,  finds  the  present  application  com- 
petent, in  respect  that  the  process  in  which  it  is  made  is  unex- 
tracted,  and,  therefore,  still  in  Court ;  finds  the  objection,  that 
there  is  no  conclusion  in  the  summons  against  the  defender  hot 
for  the  rent  of  the  premises  in  question,  and  expenses  of  pro* 
cess,  not  sufficient  to  cut  off  the  claim  for  the  expenses  incurred 
in  letting  the  subjects  during  the  discussion  of  the  question  be- 
tween the  parties,  ip  respect  that  there  is  ilo  occasion  for  any 
decree  against  the  defender  for  the  amount,  but  merely  a  find- 
iiig  that  the  fents  recovered  from  those  to  whom  the  premises 
had  been  let,  shall  not  be  imputed  against  the  rents  concluded  and 
decerned  for,  till  after  deduction  of  the  expenses  so  incurred : 
Finds,  that  the  proposition  that  the  premises  should  be  let  was  a 
judicious  one,  and  was  made  by  the  defender,  and  it  was  in  con- 
sequence of  a  report  from  the  Sheriff-clerk-depute,  to  whomr 
the  letting  of  the  premises  had  been  entrusted,  that  they  couTd 
not  be  let  unless  power  was  given  to  make  alterations  on  the 
premises,  which  was  accordingly  given,  in  order  to  insure  their 
letting  :  and  finds,  although  the  defender  opposed  this,  he  must 
be  liable  for  all  such  judicious  alterations  as  were  necessary  to 
secure  said  object,  as  he  has  so  materially  benefited  thereby ; 
and  therefore  appoints  the  cause  to  be  called,  that  the  defender 
may  state  any  objections  he  may  have  to  the  items  of  said  ac^ 
count.** 

The  d3fender  reclaimed,  pleading,  inter  alia — That 
the  pursuer  was  truly  applying,  and  that  the  Lord 
Ordinary  had  decerned  for  something  more  than  the 
summons  concluded  for.    But  the  Court 

"  Adhere  to  the  interlocutor,  and  refuse  the  desire  of  the  note, 
it  being  understood  that  parties  shall  still  be  heard  as  to  the  due 
cr  undue  application  of  the  interlocutor  of  16th  December  1829, 
in  the  proceedings  that  have  taken  place  under  it,  reserving  to 
the  Lord  Ordinary  all  questions  as  to  expenses.*' 

Second  Division. — Lord  Ordinary,  Medwyn. — Act,  Duncan 
M*NeiI] — jilt.  More.— 'D.  Brown,  W.S.,  and  John  Camp- 
bell, W.S.,  Agents.^Mr  Thomson,  Clerk.— [T.  C.J 

2Sth  February  1832. 

No.  252. — Alexander  Fife,  Suspender,  v,  J.  J.  Frabes, 

JRespondent. 

Process — Bill  Chamber — Reclaiming  Days — Act  of  Sederunt, 
llth  July  18*28 — Held,  I,  That  a  reclaiming  note  against  an 
interlocutor  in  the  Bill^Chamber  refusing  a  bill,  must  be  boxetl 
within  fourteen  days  of  the  date  of  the  interlocutor, — //.  That 
it  is  incompetent  Jbr  the  Lord  Ordinary  to  prohibit  the  clerk 
from  issuing  a  certificate  of  refusal  beyond  suchjourleen  days. 

By  Act  of  Sederunt,  llth  July  1828,  sec.  15,  it  is 
provided,  that  all  reclaiming  notes  against  intcrlocu- 
tors  passing,  or  refusing  a  bill  of  suspension,  shall  bo 
lodged  within  14  dsiys  from  the  date  of  such  interlocu- 
tor, <luring  Session,  &c. ;  and  by  section  14th  of  the 
same  Act,  it  is  provided, 

"  That  interlocutors  passing,  or  refusing  bills,  shall  take  effect 
as  soon  as  the  clerk  of  the  bills  shall  have  delivered  up  the  pass- 
ed bill  in  order  to  the  expeding  of  the  letters,  or  duly  issued 
a  certiticate  of  the  refusal  of  the  bill ;  but  the  Lord  Ordinary 
on  the  bills  may,  either  by  the  interlocutor  itself,  or  subsequent- 
ly, on  cause  shewn  by  a  note  for  the  party,  prohibit  the  delivery 
of  the  bill,  or  issue  of  the  certificate,  during  such  time  as  he  may 
judge  reasonable  for  enabling  the  party  to  obtain  a  review  of 
the  interlocutor." 

Fife  presented  a  bill  of  suspension,  which  was,  on 
31st  January  1832,  refused  by  Lord  Moncrei£P.  The 
suspender  having  presented  a  note,  praying  his  Lord- 
ship to  prohibit  the  clerk  from  issuing  a  certificate  of 
refusal,  his  Lordship,  on  6th  February,  pronounced 
thi«  interlocutor: — 
««  Prohibits  the  clerk  from  issuing  the  ccrtificiteofrefusnlof  the 
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bill  for  fourteen  days,  in  order  that  the  complainer  may  reclaim, 
if  so  advised." 

The  suspender,  on  20th  February,  presented  a 
reclaiming  note  to  the  Court,  which  was  sent  to  the 
roll.  Upon  its  being  put  out  for  advising,  it  was  ob- 
jected, that  the  note  was  incompetent:  That,  by  the  15th 
section  of  the  Act  of  Sederunt,  all  interlocutors  in  the 
Bill-Chamber  refusing  a  bill,  were  final,  unless  reclaim- 
ed against  wiihm  Jourteen  days:  That  much  more 
than  that  period  had  elapsed  from  the  date  of  the  in- 
terlocutor here  reclaimect  against,  which  was  dated  31  st 
January.  It  was  answered  for  the  suspender,  That 
section  14-th  of  the  Act,  empowers  the  Lord  Ordinary, 
on  cause  shewn,  to  give  such  time  as  he  may  conceive 
reasonable,  to  enable  the  party  to  reclaim,  by  prohibit- 
ing the  issuing  of  the  bill,  or  of  the  certificate  of  re- 
fusal :  That  the  Lord  Ordinary  had  accordingly  given 
the  suspender  fourteen  days  for  that  purpose,  from  the 
6th  February,  and  the  reclaiming  note  was  duly 
lodged  within  that  time.  Besides,  the  interlocutor 
of  1st  February  was  not  complained  of  by  the  respon- 
dent, and  therefore  was  a  final  interlocutor,  which 
entitled  the  suspender  to  reclaim  within  the  time 
therein  specified.  The  respondent  replied-r-I.  That 
the  interlocutor  of  6th  February  was  utterly  incom- 
petent, and  therefore  did  not  require  to  be  brought 
under  review. — II.  That,  to  sanction  the  argument 
of  the  suspender,  would  be  equivalent  to  finding  that 
the  Lord  Ordinary  might  prorogate  the  reclaiming 
days  for  any  length  of  time  he  chose,  which  was  ab- 
surd. 

Lord  Balgray.-^TiW  the  Act  of  Sederunt  1628  vms  parsed,  a 
party  might  reclaim  against  an  interlocutor  refusing  a  bill,  at 
any  distance  of  time,  provided  the  certificate  of  refusal  was  not 
issued.  But  that  Act  regulates  the  matter  differently,  and  you 
must  reclaim  within  fourteen  days,  if  vou  reclaim  at  all.  The 
clerk  may  issue  the  certificate  of  refusal  within  forty-eight  hours 
after  the  interlocutor  is  read  in  the  minute-book,  unless  the 
Lord  Ordinary  prohibits  him  from  doing  so,  and  he  may  so  pro- 
hibit the  issuing  of  that  certificate ;  but  then,  he  cannot  prorogate 
the  reclaiming  days,  by  extending  them  beyond  the  time  within 
which  an  interlocutor  must  be  brought  under  review.  But  the 
petitioner  is  not  without  his  remedy  here ;  all  be  has  to  do  is  to 
present  a  reclaiming  note,  saying, — this  interlocutor  has  become 
final,  per  incvriam,  and  ask  to  be  reponed. 

Lord  President. — Without  getting  a  prohibition  from  the  Lord 
Ordinary,  a  certificate  of  refusal  may  be  issued  next  day,  after 
which  the  interlocutor  cannot  be  reclaimed  against  at  all.  The 
Lord  Ordinarjr  may  prohibit  the  clerk  from  issuing  $uch  certifi- 
cate, but  certainly  be  cannot  extend  thereby,  the  reclaiming  days. 

Lord  Cmtfie.— I  suspect  the  practice  has  been  different,  and 
that  it  has  often  happened  that  a  Lord  Ordinary  on  the  bills 
has  granted  such  time  to  the  party  to  reclaim,  as  circumstances 
seemed  to  require,  even  although  beyond  the  fourteen  days. 

Lord  Grti/JA.— It  is  not  enough  thiat  there  has  been  a  practice 
of  the  Lords  Ordinary  to  give  such  prorogations ;  but  it  must 
also  be  shewn  that  we  have  received  reclaiming  notes  after  the 
reclaiming  days  have  expired,  in  such  cases. 

The  Court  dismissed  the  note  as  incompetent,  with 
expenses* 

First  Division — Lord  Ordinary,  Moncreiff.— ^c/.  Dean  of 
Faculty  (Hope),  Neaves.— ^//.  Skene.— P.  Henderson,  and 
J.  J.  Fiaser,  W.S.,  Agents.— Mr  Bell,  Clerk.— [J.  fT.  D.] 

28ih  February  18327 

No.  258.^RoBKRT  GatiG,  Burns*  Trustbe,  Petitioner^  r. 
Alexander  M*Farlane,  Respondent, 

Inhibition— Recal  of— ^/^ffriyAffVifff^ronf^Kf  an  heritable  bond 


in  favour  rf  an  inditddnaif  vAo  mis  Iherea/ier  9cqve$Miied,  and 
be/ore  which  sequestration  no  infeftment  had  passed;  but  the 
trustee  having,  ajler  the  sequestration,  taken  infeftment  s  and 
the  granter  having  raised  an  action  of  anutiiuiion  against  the 
bankrupt.,  and  used  inhibition  thereon,  and  also  brought  a  reduction 
of  the  heritable  bond^^The  Court  recalled  the  inhibition  without 
caution,  but  interdicted  the  trustee  from  disposing  qfthe  keriiabU 
bond  till  the  issue  of  the  actions* 

M'Farlane  and  David  Bams  had  nnmerona  money 
transactions,  and  Burns  was,  besides,  M'Farlane's  man 
of  business  and  confidential  agent.  In  1828,  Bums 
obtained  a  bond  and  disposition  in  security,  over  cer- 
tain subjects  in  Perth,  from  M'Farlane«  The  bond 
bore  to  be  for  £600,  paid  to  M'Farlane,  but  he  denied 
that  any  sum  whatever  had  been  received  by  him,  and 
no  infeftment  passed  upon  this  bond  at  the  tirae«  In 
November  1831,  Burns  was  sequestrated,  and  Greig 
appointed  trustee, — to  whom  M'Farlane  made  various 
applications  for  a  settlement  of  acooonta,  aa  he  believed 
that  a  large  balance  was  due  to  him  by  Burns.  These 
were  evaded  ;  and  althoogh  no  infeftment  had  passed 
npon  the  above  bond  prior  to  the  sequestration,  vet, 
subsequently  thereto,  infeftment  had  been  taken. 
M*FarIane  then  raised  an  action  for  constituting  the 
debt  which  he  alleged  to  be  due  bv  Bums,  and  upon 
this,  nsed  inhibition  against  his  neritable  property. 
Thereafter,  M'Farlane  brought  also  a  reduction  of  the 
heritable  bond,  and  infeftment  thereon.  Greig  pre- 
sented the  present  petition  to  have  the  inhibition  re- 
called, and  pleaded— T.  The  action  on  which  it  had 
been  used  was  not  against  the  trustee  or  the  bank- 
rupt, on  any  ground  arising  subsequent  to  the  seque<t- 
tration,  but  on  an  alleged  debt  due  prior  to  that  dili- 
gence,  and  it  was  therefore  altogether  incompetent 
and  illegal  to  use  such  inhibition. — II.  The  act  of  se- 
questration, of  itself,  operated  as  a  complete  judicial 
transfer  to  the  trastee  of  all  the  bankrupt's  property, 
for  the  general  belioof  of  the  creditors,  subject  to  their 
various  rights  of  preference, — and  no  preference  could 
be  acquired  by  inhibition,  after  the  sequestration, 
against  subjects  comprehended  under  it. — IIL  Such 
inhibition  was  unnecessary,  inasmuch  as  if  the  party 
using  it  was  preferable,  he  was  entitled  to  sneh  pre- 
ference under  the  sequestration, — ^and  if  he  was  not 
preferable,  he  could  not  obtain  any  benefit  by  such 
diligence. 

For  the  respondent,  it  was  pleaded — I.  The  bond 
was  not  granted  for  value,  and  Bums  was  largely  in- 
debted to  him  at  its  date.— II.  A  redaction  of  the 
bond  had  been  brought,  on  the  ground  of  its  having 
been  granted  withont  value.— III.  That  if  the  re- 
spondent were  successful  in  that  action,  he  was  en- 
titled to  have  the  property  over  which  the  bond  was 
granted  restored  to  him,  free  of  all  burden;  and  that, 
therefore,  as  the  petitioner  was  threatening,  or  had 
actually  agreed  to  convey  it  to  third  parties^  the  re- 
spondent was  entitled  to  protect  himself  against  such 
a  oroceeding,  bv  vsing  the  inhihition  sought  to  be  re- 
called.— IV.  That,  however,  he  had  no  objection  to 
restrict  the  diligence,  or  altogether  to  discharge  it,  so 
soon  as  the  matter  was  made  litigious,  by  the  action  of 
reduction  being  called  in  Coart,  which,  although  exe- 
cuted, it  had  not  yet  been  possible  to  do. 

The  Court  pronounced  the  foHowing  interlocutor :«- 
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**  Recal  the  mhibidon  within  mentioned }  and  if  the  same 
shall  have  been  already  registered,  ordain  it  to  be  scored  in  the 
record,  and  a  marking  to  bie  made  on  the  margin  of  the  record, 
that  the  same  has  been  scored  by  authority  of  the  Lords,  and 
decern :  Interdict  the  petitioner,  the  trustee,  from  disposing  of 
the  heritable  bond  mentioned  in  the  answers,  till  the  issue  of  the 
reduction— but  find  the  petitioner  entitled  to  expenses;  remit  an 
account,**  &c. 

First  Division. — Act.  Dean  of  Faculty  (Hope),  Cowan.— 
jtU.  Neaves.— William  Douglas,  W.S.,and  R.  Jamieson,  W.S., 
Agents.— Mr  Bell,  Clerk^[J.  ur.  D,] 

28M  February  18S2. 

No*  254. Jambs  Sueddan,  Advocator,  v*  WiLLiAM  Sharpe, 

Jiespondent, 

Process— Expenses — Proof — A  parti/  having  been  presented,  by 
an  advocation  of  brieves,  from  completing  a  terx^ice  ;  and  having 
ohtained  authority  to  take  the  evidence  of  certain  witnesses  to  lie  in 
retentis;  and  kis  adversary  thereafter,  before  any  faHhef  pro- 
ceedings had  taken  place,  having  abandoned  the  cause,  and  ajudg- 
ment   having  been  pronounced  accordingly  against  him,  with 

erjtenses Held,  that  thit  did  not  iiicluile  the  expense  of  exam  in- 

ing  such  witnesses. 

This  cane  \»  reported  ante.  Vol.  IV.  p.  293.  The 
account  of  expenses,  which  bad  been  remitted  to  the 
auditor,  contained  certain  expenses  which  had  been 
incurred  by  the  respondent  in  examining  several  old 
witnesses,  whose  CTidenee  had  heen  taken  to  lie  in 
reteniis.  The  auditor,  considering  these  as  not  pro- 
perly falling  under  the  expenses  awarded  hy  the  in- 
terlocutor of  the  Court,  disallowed  them.  To  this  the 
respondent  oMected,  That  these  expenses  did  truly 
form  part  of  the  costs  occasioned  by  the  opposition 
of  the  advocator :  That  he  had,  by  bringing  that  ad- 
Tocation,  prevented  the  respondent  from  completing 
his  service,  and  obtaining  it  retoured :  That  it  was 
in  consequence  of  that  proceeding  that  the  respon- 
dent was  obliged  to  apply  for,  and  obtain  authority  to 
examine  these  old  witnesses  to  lie  in  retentis,  that 
when  the  question  upon  the  competing  brieves  came 
to  be  discussed,  he  might  be  able  to  establish  his  pro- 
pinquity: That,  however,  the  advocator,  after  the 
case  had  been  advocated;  came  forward  and  abandon- 
ed the  cause;  thus  admitting  that  his  previous  pro- 
ceedings had  been  altogether  groundless.  Without 
hearing  counsel  for  the  advocator, 

Lard  President, — These  expenses  cannot  he  allowed.  It  is  not 
necessary  that  there  should  be  even  a  depending  process,  to  en- 
title a  party  to  give  in  a  petition  to  examine  witnesses,  whose  evi- 
dence may  be  lost  Such  a  proceeding  has  often  occurred  where 
there  was  nothing  but  a  libelled  summons.  But  suppose  a  sum- 
mons has  been  libelled,  or  executed,  and  a  party  applies  for  au- 
thority to  take  such  evidence,  and  actually  tokes  it,  but,  when 
the  action  is  called,  the  defender  makes  no  appearance, — ('ould 
you  charge  such  expense  against  the  person  who  does  not  ap- 

Lord  Balgray, — It  is  a  consequential  sort  of  expense,  or  mther 
damage,  which  the  party  making  his  application  must  lay  his 
account  with. 

The  Court  approved  of  the  Auditor's  report. 

First  Division.— yfc*.  P.  Robertson.— W//.  M.  P.  Brown — 
A.  M.  Anderson,  and  Mowbray  and  Howden,  W.S.,  Agents — 
Sir  W.  Scott,  Clerk.— [J.  W.  2>.] 

Wth  February  1 832. 

No.  ?55.— Hkctor  Kkmp,  PeiUsoner^  v.  Alexander 
M*K£NZI£,  Respondent. 

Bankrupt— Tnistee— Sequestration—  CJomposition  —  Personal 
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Exception—- JTir/i/,  that  a  trustee  in  a  tefuestration  hoeing  failed 
to  report,  under  the  stiituie,  the  jyroceedin^^s  of  a  meeting  of  eredi" 
tors  who  accepted  of  an  offer  of  composition  y  but  never  having  had 
requisition  made  to  him  by  the  bankrupt  to  report  it,  a  petition 
and  complaint,  at  the  instance  of  the  bankrupt  himself,  is  not  war-^ 
ranted — Held,  that  a  trustee  having  turren'lered  the  estate  to  the 
management  of  the  two  cautioners  bound  with  the  bankrupt,  for  hit 
composition — the  bankrupt  not  dettying  that  he  knew  of  said  suf- 
render,  and  not  having  complained  in  any  u*ay  for  four  years  g 
and  none  of  the  creditors  complaining  at  all — the  trustee  is  not 
liable  in  any  penal  concluslms  to  the  bankrupt.  But  the  trustee 
ordained  to  report  the  meeting  of  creditors  which  approved  oft/te 
composition ;  atul  in  the  event  of  its  not  being  approved  of,  to 
proceed  to  recovery  of  the  eslaie^^^nd  in  the  meantime,  to  see  to 
the  safely  of  all  concerned. 

The  petitioner  was  sequestrated  on  13th  December 
1826.  The  respondent  was  elected  fii*st  interim  fac- 
tor, and  thereafter  trustee  on  his  estate.  Another 
Alexander  M^Kenzie  became  his  cautioner — and  he 
was  confirmed  26th  January  1827.  The  commission- 
ers, elected  4lh  April  1827,  were  Macrae,  M'Kenzie 
the  cautioner,  ana  Morison.  William  M'Kenzie  of 
Contin,  with  whom  the  petitioner  had  been  engaged 
in  a  copartnery  or  joint  adventure,  offered  a  compo- 
sition of  5s.  From  some  circumstances,  that  offer 
was  rejected.  But  the  petitioner  himself  offered  ds. 
6d.,  and  named  M'Kenzie  (the  former  cautioner),  and 
M^Kcnzie  of  Contin,  as  cautioners  for  his  composi- 
tion. This  offer  a  meeting  of  creditors  (2d  August 
1827,)  accepted  ;  the  minutes  bearing,  that  the  meet- 
ing 

**  accept  of  the  said  offer,  and  recommend  to  the  individual  cre- 
ditors to  concur  in  the  acceptance  thereof,  as  a  settlement  tend- 
ing to  put  a  stop  to  the  ruinous  expenses  that  must  follow,  if  the 
sequestration  be  allowed  to  go  on.  The  meeting  direct  the  trus- 
tee to  make  up  a  state  of  the  individual  debts  due  by  Mr  Kemp 
(the  bankrupt,)  that  the  arrangement  now  proposed  may  be  enter- 
ed into  as  speedily  as  possible,  and  direct  the  agent  in  the  seques- 
tration to  obtain  the  concurrence  of  the  individual  creditors,  and 
on  doing  so,  to  prepare  the  neceitsary  bond  of  caution  by  the 
bankrupt  and  his  cautioners,  for  the  composition,  and  on  com- 
pleting which,  authorise  the  trustee  to  apply  to  the  Court  for  a 
discharge  and  exoneration  in  due  form." 

On  the  3d  of  September,  a  general  meeting  of  ere* 

ditors 

**  unanimously  approve  of  the  offer  of  composition ;  and  as  the 
trustee  is,  and  will  be  possessed  of  written  consents  from  those 
creditors  who  were  not  present  at  the  former,  nor  at  this  nieeting, 
with  the  exception  of  Mr  John  Cxamcron,  >\Titer  in  Dingwall, 
who  acts  for  himself  and  other  creditors,  to  the  extent  of  ^1 18, 
8d.  and  who  hitherto  neither  refused  nor  consented,  direct  that 
the  usual  application  should  be  presented  to  the  Court  for  a  dis- 
charge and  exoneration.  The  majority  of  nine-tenths  in  number 
and  amount  is  thus  clearly  secured,  taking  into  calculation  a 
ckim  of  ;£40,  ranked  by  one  John  M'Lcnnan,  designing  himself 
as  writer  in  Dingwall,  which  the  meeting,  without  hesitation, 
reject,  as  being,  consistently  with  their  knowledge,  surrepti- 
tiously obtained.  The  meeting,  therefore,  engage  to  relieve  the 
trustee  of  any  engagements  he  may  have  come  under  during  his 
management  of  the  trust,  and  provide  for  all  the  necessary  ex- 
penses in  conducting  the  sequestration ; — the  bond  of  caution  for 
the  composition-contract  to  be  immediately  prepared,  and  the 
cautioners  formerly  offered  being  now  present,  agree  to  become 
parties  thereto.  The  trustee  is  directed  to  prepare  a  state  of  Iris 
intromissions,  to  be  submitted  to  a  meeting  of  the  commiasionera 
—exhibiting  a  particular  state  of  the  sheep  stock  of  Strathvaich, 
of  the  sales  and  profits  arising  therefrom,  as  also  an  account  of 
the  management  of  the  Cumrie  farm.** 

On  the  12th  of  November  1827,  the  respondent's 
lU^ounts  were  examined,  and  doqneted  by  Macrae 
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And  M'Kenzio,  two  of  the  commissioners.  On  the 
17tb,  the  petitioner,  with  his  cautioners,  executed  a 
bond  for  the  composition.  The  respondent  failed  to 
lodge  a  report  regarding  the  acceptance  of  the  com- 
position by  nine-tenths  of  the  creditors  in  number  and 
value — ^and  allowed  the  two  cautioners  (one  of  whom 
had  become  bankrupt),  along  with  the  country 
agent,  in  a  great  measure  to  itianage  the  estate,  with- 
out any  control  on  his  part.  The  petitioner  made 
frequent  applications  to  the  respondent  on  the  sub- 
ject of  his  composition.  And  at  length  he  presented 
a  petition  and  complaint,  craring  the  Court 

"  to  ordain  the  said  Alexander  M'Kensie,  trustee  foresaid, 
forthwith  to  take  the  necessary  steps  for  obtaining  your  Lord- 
ships' approval  of  the  foresaid  composition ;  or  failing  thereof, 
br  in  the  event  of  the  said  arrangement,  by  reason'  of  the  fore- 
said irregularities  or  otherwise,  proving  abortive,  then  t6  ordain 
the  said  Alexander  M*Kenzie  immediately  to  proceed  in  rea- 
lising and  distributing  the  sequestrated  estate,  in  so  far  as  ihat 
is  now  practicable,  in  terms  of  the  statute ;  without  prejudice  to 
the  petitioner's  claim  of  damages  against  the  said  Alexander 
M*Kenzie,  trustee  foresaid,  William  M*Ken^ie.  late  Of  Contin 
now  residing  in  Ferrintosh,  and  Alexander  M*Kenzie,  Mill- 
bank,  on  account  of  the  illegal,  unwarrantable,  and  injurious  pro- 
ceedings above  set  forthj  and  also  without  prejudice  to  the  claims 
of  the  petitioner's  creditors  against  the  said  parties,  or  any  of 
them  ;  as  also  to  find  the  said  Alexander  M*Kenzie,  trustee  fore- 
said, liable  to  the  petitioner  in  the  expenses  of  this  application, 
and  of  the  procedure  to  follow  hereon,"  &c. 

A  record  was  made  tip  before  tbe  Lord  Ordinary 
on  the  Bills.  The  petitioner  pleaded — I.  It  was  in- 
cumbent on  the  respondent,  as  trustee  on  the  com- 
p1ainer*8  sequestrated  estate,  to  have  reported  to  the 
Court  of  Session  the  proceedings  relative  to  the  com- 
position, and  to  have  presented  a  petition  for  approval 
of  the  composition,  in  the  event  of  creditors,  to  the 
requisite  amount  in  number  and  value,  having  accept- 
ed the  same,  so  as  to  have  obtained  the  approval  of 
the  composition,  the  eiconeration  of  the  trustee,  and 
the  discharge  of  the  bankrupt,  in  terms  of  the  statute, 
54  Geo.  III.,  c.  137,  sect.  59. — It.  It  was  also  incum- 
bent on  the  respondent  tt)  have  proceeded,  in  the 
interim,  in  the  execution  of  his  duty  as  trustee,  pre- 
cisely as  if  no  offer  of  composition  had  been  made  or 
accepted  of;  and  until  an  net  or  decree  of  the  Court, 
approving  of  the  composition,  and  exonerating  the 
trustee,  had  been  pronounced,  the  respondent  was  not 
warranted  either  in  relaxing  in  his  statutory  duty  (as 
he  admits  he  did),  or  in  allowing  either  the  bankrupt, 
or  the  cautioners  for  the  composition,  to  supersede  him 
in  the  management. — III.  The  respondent  having  ne- 
glected his  duty  as  trustee,  and  contravened  the 
Bankrupt  Statute  in  the  particulars  above  set  forth, 
is  bouna  in  law  forthwith  to  take  the  requisite  steps, 
either  for  obtaining  the  composition  approved  of,  or 
for  realising  and  distributing  the  sequestrated  estate, 
so  as  that  the  complainer  may  obtam  his  discharge, 
in  terms  of  the  statute.  And  the  complainer  is  there- 
fore entitled  to  a  decree  or  order,  in  terms  of  the 
prayer  of  his  petition  and  complaint,  and  without 
prejudice  to  his  claim  of  damages  against  the  respon- 
dent. The  respondent  pleaded — 1.  There  Was  no 
evidence  laid  before  the  respondent,  of  the  acceptance 
of  the  oiFer  of  composition  by  the  statutory  amount 
of  creditors  in  namDer  and  value,  and  it  was  the  duty 


of  the  bankrupt  to  have  procured  this  evidence  for 
the  trustee,  to  enable  him  to  make  his  report  for  the 
purpose  of  winding  up  the  sequestration.-^II.  From 
the  admitted  facts  of  the  case,  it  is  obvious  that  the 
sequestration  was  adopted  with  a  View  to  benefit  the 
complainer  himself,  and  that  it  was  quite  a  secondary 
object  with  the  creditors,  his  near  relations  and  friends, 
to  endeavour  to  make  good  their  claims  against  the 
estate.  No  one  of  these  creditors  has  preferred  any 
complaint  igninst  the  actings  or  omissions  of  the  trus- 
tee; and  the  complainer  personally  having,  along 
with  his  cautioners,  entered  upon  the  full  and  entire 
manftgeiftent  of  the  estate,  and  having  attended  and 
given  directions  at  the  varions  meetings  of  his  credi- 
tors, is  barred,  personali  exceptione^  freni  pleading  thitt 
the  usual  statutory  forms  have  not  been  observed  in 
realising  and  distributing  the  sequestrated  estate. 

"  The  Lord  Ordinary  (17th  January  1832,)  havini^  consider, 
ed  the  petition  and  complaint,  and  answers,  with  the  closed  record, 
and  having  heard  parties*  procurators,  in  respect  of  tbe  decision 
of  the  Court,  in  the  case  of  Pentland  v.  Paterson,  December  8, 
18-^7, — Finds,  that  rt  was  the  duty  of  tbe  respondent,  under  the 
statute,  forthwith  to  report  the  proceedings  of  tlie  meeting  of 
the  creditors,  held  on  the  dd  September  1827,  at  which  it  is 
admitted,  that  more  than  nine-tentha  of  the  creditors  in  number 
end  value  agreed  to  accept  of  the  composition  which  had  been 
offered  at  the  preceding  meeting :   But,  in  respect  of  the  same 
decision,  and  of  the  practice  previous  to  the  date  of  it,  and  fur- 
ther, that  it  does  not  appear  that  the  complainer  made  any 
requisition  to  the  respondent,  calling  upon  him  to  present  suck 
a  report ;  Finds,  that  it  cannot  be  held,  that  in  not  doing  so,  he 
committed  any  wrong  sufficient  to  warrant  a  petition  and  com- 
plaint against  him,  at  the  instance  of  the  bankrupt  himself: 
Finds,  that  it  was  the  dtity  of  the  respondent,  under  the  statute, 
in  regard  to  the  interest  of  the  creditors,  and  all  eonoemed,  not  to 
surrender  the  possession  of  the  bankrupt  estate,  as  long  as  the 
contract  of  composition  had  not  been  approved  of  and  confirmed  by 
the  Court ;  Finds,  therefore,  that  the  respondent  acted  incorrectly 
in  giving  up  the  management  and  possession  of  the  estate  to  other 
persons,  as  admitted  in  the  record ;  but,  in  respect  that  it  is 
admitted  by  the  complainer,  that  the  possession  wSs  given  to 
Alexander  M'Kensie  of  Millbank,  and  William  M^Kenzie,  tbe 
two  persons  who,  along  with  the  eomplainer,  had  subscribed  the 
bond  of  eaation  for  payment  of  tbe  composition — that,  though 
the  complainer  denies  the  respondent's  statement,  that  the  pos. 
session  was  given  to  the  eomplainer  himself,  in  conjunction  with 
the  cautioners,  he  does  itot  allege  that  tbe  fact  of  their  havitfjif 
been  so  allowed  to  take  possession  was  unknown  to  him,  and 
that  the  Lord  Ordinary  is  satisfied  that  it  must  have  taken  place 
with  his  consent,  express  or  implied :   That  no  complaint,  j  udidal 
or  extrajudicial,  appears  to  have  been  made  by  him  on  the  sub- 
ject, during  nearly  four  years  which  elapsed  previous  to  the 
bankruptcy  of  Alexander  M'Kenzie;  and,  further,  in  respect 
that  noue  of  the  creditors  complain  of  the  proceedings,  finds  that 
the  complainer  is  not  now  entitled,  under  this  eomplaint,  to 
insist  on  any  penal  conclusions  against  the  respondent  on  that 
account ;  hot  ordains  the  respondent  forthwith  to  report  the  pro- 
ceedings of  the  said  meeting  of  the  creditors,  on  the  Sd  Septem- 
ber 18*27;  and,  in   the  event  of  the  composition  not  being 
approved  of,  to  proceed  to  recover  the  estate,  in  so  far  as  it  may 
be  still  in  existence ;  and,  in  the  mean  time,  to  take  such  mea- 
sures as  the  circumstances  may  admit  of  for  the  safety  of  all 
concerned :   Finds  no  exjienses  dcre  to  either  party,  and  decerns." 

The  petitionei*  reclaimed  against  this  interlocutor, 
in  so  far  as  it  found  that  the  respondent  committed  no 
wrong  to  warrant  a  petition  and  complaint  at  the 
petitioners  instance,  and  assumed,  that  the  petitioner - 
made  no  requisition  on  the  respondent ;  in  so  far,  a1so» 
as  it  found  that  the  respondent  allowed  William  Mac^ 
Kentie,  Contin,  and  A.  M*Ken»e,  Millbanki  t9  take 


1832.] 


tttE  SCOTTISH  JURIST. 


sa-i 


possession  of  the  sequestrated  funds,  with  the  con- 
sent, express  or  implied,  of  the  petitioner ;  and, 
finally,  in  ko  far  as  it  did  not  find  the  petitioner  en- 
titled to  expenses,  reserving  the  petitioner's  claim  of 
damages — and  he  craved  the  Court 

'<  to  alter  the  interlocutor  so  far  as  reclaimed  against ;  to  find 
and  ordain  in  terms  of  the  prayer  of  the  original  petition,  and 
further,  to  find  the  petitioner  entitled  to  full  expenses,'*  &c. 

At  advising. 

The  Lord  JuMtiee-Clerk  thoug:ht  that  there  was  evidence  of  the 
tniBtee  having  been  allowed  to  relax  his  efforts. 

Lord  Gienlee  observed,  that  the  prayer  did  not  conclude  to 
have  the  report  regarding  the  creditors  lodged.  But  it  conclnd' 
ed  for  what  the  trustee  was  not  bound  to  do.  Neither  was  there 
any  prayer  that  the  trustee  should  proceed,  except  in  a  certain 
event.  It  was  not  surprising  that  there  should  have  been  some 
difficulty  in  getting  consents. 

The  Court  refused  the  note,  with  expenses  since 
the  date  of  the  Lord  Ordinary's  interlocutor* 

Second  Division. — Lord  Ordinary,  Moncreiff. — Jet,  P.  Ro. 
bertson,  W.  Bell. — AU.  Gr.  Bell,  James  M'Donald. — John 
M*Kenzie,  W.S.,  and  John  R.  Ilobertson,  W.S.,  Agents. — 
Mr  Feiiguson,  Clerk.— [T.  C] 

No.  256w — WiLUAM  WoTHRftSPooN,  Suspender^  v.  Robebt 

WaRK,  Reti^ondent, 

Process — Expenses. 

In  the  case  reported  antea^  Vol.  IV.  p.  289,  both 
parties  reclaimed  against  the  Lord  Ordinary's  interlocu- 
tor. Wotherspoon,  who  had  been  found  liable  in  ex- 
penses in  the  Inferior  Court,  amounting  to  £9,  contend- 
ed, that  as  the  Lord  Ordinary  had  suspended  the  letters 
to  the  extent  of  £6,  1  Is.  of  that  sum,  he  had  suhstan- 
tialiy  gained  his  cause,  and  that  he  was  entitled  to 
expenses  from  Wark,  whether  the  Court  suspended 
the  letters  simplicHer  or  not.  On  the  other  band, 
Wark  contended,  that  the  Lord  Ordinary's  interlocu- 
tor was  wrong  on  the  merits ;  and  also  that  he  ought 
to  have  got  his  expenses.  But  the  Court  repelled 
these  pleas,  and  adhered,  by  refusing  both  reclaiming 
notes. 

Counsel  and  Agtents,  ut  ante. — [J.  W.  /).] 

2Sih  Felruari/ \SS2. 

No.  257. — Alsxandeb  PonMAK,  Ramage's  Tbostee, 
Pursuer,  v.  JamES  Robebts,  Defender,  * 

Process — Adjudication — A  trustee  Jor  certain  creditors  having 
raised  an  adjudication ;  and  after  the  eijiiry  of  the  days  of  inti^ 
fnation,  another  adjudication  hating  been  brought  by  a  creditor , 
with  a  view  of  being  carried  through  pari  passu  with  that  of  the 
trustee  ;  and  the  common  debtor  having  objected  to  decree  in  the 
trustee's  adjudication;  and  having  been  ordered  to  condescend'^- 
Held,  that  it  was  incompetent  for  the  creditor,  in  the  second 
adjudication,  to  ask  decree  in  his  summons,  whilst  an  order  was 
running  in  thefrst  at^uJication,  which  might  cut  the  trustee  out 
of  his  pari  passu  preference* 

James  Robertir,  mason  in  Queensferry,  obtained 
an  Admiral  decree  against  John  Martin,  who  brought 
an  action  of  reduction  of  it.  The  late  Alexander 
Listen  Ramage,  W.S.,  conducted  his  defence  as  ngent. 
Decree,  with  expenses,  \^as  pronounced  against  Ro- 
berts. Ramage  advanced  tne  expenses,  and  at  the 
distance  of  some  months  thereafter,  obtained  from 
Martin  an  assignation  to  the  expenses,  and  decreet. 
Kot  having  been  able  to  recover  payment  from  Ro- 
berts, he  raised  against  him  an  action  of  adjudication, 
which,  after  being  called,  fell  before  decree,  by  Ram- 
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age*s  death.  Mr  Alexander  Forraan,  accountant  in 
Edinburgh,  was  appointed  trustee  fur  Ramage's  cre- 
ditors; and,  after  endeavouring  in  vain  to  get  a  settle- 
ment with  Roberts,  he  raised  a  new  adjudication  in 
the  same  terms,  and  on  the  same  ground  with  that 
brought  by  Ramage  himself.  In  defence,  it  was 
maintained,  inter  aliaj  That  the  pursuer  had  no  title : 
That  he  had  not  connected  himself  with  the  debt — the 
assignation  to  which  was  in  favour  of  the  late  Mr 
Ramage;  that  before  he  could  lead  an  adjudica- 
tion, there  must  be  an  adjustment  of  accounts  between 
the  parties  ;  and  that  Ramage  died  indebted  to  the  de- 
fender. On  these  grounds,  a  motion  for  intimation 
was  resisted ;  but  the  objection,  so  far  as  regarded 
title,  was  repelled,  and  intimation  ordered  in  ordinary 
form,  for  20  sederunt  days.  At  the  expiry  of  the 
days  of  intimation,  another  summons  of  adjudication 
was  lodged  in  name  of  Daniel  Nicholson,  with  a  view 
to  its  being  carried  through  pari  passu,  with  that  of 
Mr  Forman,  who  enrolled  his  summons  for  decree, 
and  gave  due  intimation  of  his  intention  to  the  agent 
whose  name  was  on  Nicholson's  summons.  'I  hia 
motion  was  opposed  by  the  defender,  Roberts, 
on  the  last  of  the  defences  above  stated,  whom  the 
Lord  Ordinary  ordered  to  condescend.  Immediately 
on  this  order  being  pronounced,  Nicholson*s  summons 
was  enrolled  for  decree.  This  was  resisted  by  Mr 
Forman,  on  the  ground  that  the  conjunction  contenif- 
plated  by  the  statute  applied  to  the  decreet,  and  not 
to  the  process,  and  therefore  that  no  decree  could  go 
out  in  Nicholson's  adjudication,  while  tliere  was  an 
order  running  in  the  first  adjudication-^that  in  name 
of  Mr  Forman,  which  prevented  him  from  getting  a 
decree  also,  and  might  cut  him  out  of  Wis  pari  passu 
preference.  Lord  Mackenzie  reported  the  case  to  the 
Inner-House,  on  23d  February,  after  which  his  Lord- 
ship pronounced  this  interlocutor : — 

*'  Having  advised  with  the  Lords  of  the  Second  Division — 
Refuses  the  motion  as  incompetent,  in  hoc  statu.'* 

This  interlocutor  was  signed  on  the28lh  February, 
when  his  Lordship  found  Nicholson  liahle  in  moditied 
expenses. 

Second  Division. — Lord  Mackenzie,  Ordinary. — J.  S.  More, 
for  Mr  Ramage's  Trustee;  John  Forman,  W.S.,  Agent. — 
James  Brownlce,  for  James  Roberts;   David  Clyne,   S.S.C., 

Agenl — R.  Lockhart,  S.S.C.,for  Nicholson Menzies, Clerk. 

^[J.  n\  IL] 

29/A  February  183'A 
No.  258 John  Jardine  v,  John  Baowy.^ 

Process — Advocation — Protestation — Wiwn  an  advocator^  after 
his  biil  has  been  ptissedt  abandons  the  cause f  it  vt  not  ampeifnt 
for  the  retpondent  to  extract  the  letters  if  advocation^  and  enrol 
upon  that  exlractj  as  in  a  suspension ;  he  can  only  put  upprotts-' 
tation  for  not  calling, 

A  bill  of  advocation  was  passed,  but  the  advocator 
did  not  proceed  farther  with  tlie  cause.  The  respon- 
dent, in  place  of  putting  up  protestsftion,  extrnctcdthe 
letters  of  advocation,  and  thereiip<in  enrolled  the  cause 
in  the  printed  roll ;  and  craved  the  Lord  Ordinary  td 
repel  the  reasons  of  advocation,  nnd  find  the  advo« 
cator  liable  in  expenses.  The  advocator  objected 
to  his  Lordship  protioiincing  any  interlocutor,  on  th« 
ground,  that  the  only  competent  mode  in  which  the  re* 
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spondent  could  proceed,  was  by  protestation  for  not 
calling,  wbich.  if  not  scored,  he  was  entitled  to  extract, 
and  so  turn  the  case  out  of  Court.  To  this  it  was 
answered,  That  it  was  optional  to  the  respondent, 
cither  to  put  up  protestation,  or  to  extract  the  letters, 
and  enrol  upon  that  extract :  That  such  a  procedure 
was  provided  for  by  Act  of  Sederunt,  in  regard  to 
suspensions  ;.  and  that  there  was  no  principle  upon 
which  a  different  rule  should  apply  to  adrocations : 
That  by  putting  np  protestation,  the  respondent  could 
got  no  expenses,  except  the  protestation  money,  which 
was  a  mere  trifle.  The  advocator  denied  that  the 
Act  of  Sederunt  applied  to  anything  but  suspensions, 
and  also  averred,  that  there  had  been  no  case  in  which 
an  advocation  had  been  enrolled  upon  an  extract  of 
the  letters. 

The  Lord  Ordinary  reported  the  case  to  the  First 
Division,  and  their  Lordships  appointed  Mr  Bruce, 
depute-clerk,  to  inquire,  and  report  as  to  the  practice  ; 
and  a  report  was  accordingly  returned,  in  the  follow- 
ing terms:— 

*'  Having  been  clcsirodby  the  Court  to  ascertain  whether  there 
exists  any  practice  of  thc»  respondent  in  an  advocation,  on  the 
failure  of  the  advocator  to  proceed,  extracting  the  letters  of  the 
Signet,  and  enrolling  the  cause :   I  beg  leave  humbly  to  report, 
that  I  have  been  unable  to  discover  any  instance  where  this  has 
1)een  done,  with  the  exception  of  the  case  mentioned  at  the 
])leading.      I  have   found   considerable  difficulty  in  making  a 
satisfactory  investigation  into  the  practice  on  this  point.     On 
application  at  the  Signet  Office,  I  find  that  no  record  is  kept  of 
the  advocations  or  suspensions  that  are  extracted,  nor  does  the 
clerk  who  gives  out  these  extracts,  keep  any  record  or  list  of 
them.     It  is,  therefore,  very  difficult  to  discover  what  advoca- 
tions have  been  extracted.    A  search  has  been  made  in  the  print- 
ed rolls  of  causes  in  the  Outer- House,  from  March  1789  to 
December  18.31,  upwards  of  41  years.  During  the  above  period, 
no  instance  has  been  observed  of  an  advocation  bearing  to  be 
enrolled  upon  an  extract,  though  the  case  referred  to  at  the 
pleading,  Robert  sou  against  Cochrane,  which  depended  before 
Lord  Kullerton,  occurred  during  the  above  period.     It  may  be 
noticed,  however,  that   tlie  rolls  contain  several  suspensions, 
which  bear  to  be  enrolled  upon  extracts,  and  many  of  these  oc- 
curred since  the  date  of  the  Act  of  Sederunt,  I4tn  June  1799, 
which  provides,  that  upon  the   respondent,  in  an  advocation  or 
suspension,  obtaining  protestntion  for  not  insisting,  both  the 
cautioner  and  the  principal  shall  be  liable  for  the  expenses  in. 
curred.     An  endeavour  has  been  made  to  search  out  several  of 
the  advocations  enrolled  during  the  above  period  in  absence.     It 
is  not  easy  to  trace  the  whole  of  these,  but  in  none  of  these  that 
have  been  found,  has  the  enrolments  been  made  by  the  re- 
spondent upon  an  extract.       Without  searching  through   the 
whole  advocations  that  have  been  in  Court,  (a  work  which  would 
require  much  time  and  labour,)  it  cannot  be  said  with  certainty, 
that  no  instance  of  this  has  occurred  ;  but,  so  fur  as  the  search  as 
above  detailed  goes,  I  have  humbly  to  report,  that,  with  the  ex- 
ception of  the  case  above-mentioned,  no  instance  of  such  prac- 
tice during  the  last  forty  years  has  been  discovered.     I  beg  leave 
to  add,  that  one  of  the  Outer-House  Clerks  of  Session,  is  con- 
fident of  having  seen  such  practice.     He  has  not  observed  it 
recently,  and  has  not  been  able  to  point  out  or  refer  to  a  particular 
instance  of  it.     The  others  do  not  recollect  of  having  observed 
it.     As  I  consider  it  unnecessary  in  this  report  to  offer  any  ob- 
Ecrvations  upon  the  principle  or  expediency  of  such  a  mode  of 
procedure,   1  may  merely  take  the  liberty  of  referring  upon  the 
j>oint,  to  the  Acts  of  Sederunt,  30th  November  1692,   Ist  Ja- 
imary  1709,   1st  Januar>' 1726,  tec.  8,  and  J4th  June  1799, 
^ec.  .5. 

The  Conrt  expressed  nn  opinion  in  conformity  with 
the  report,  that  the  enrolment  was  incompetent. 

ImM  Division, — Lord  Ordinnrv,  Corehcusc-^v/f/.  Goo.   G. 


Bell — Jit,  Mrhighun William  Douglas.  W.S.,  and   William 

Stewart,  W.S.,  Agents.— Mr  Bruce,  Clerk.— [j:  r.  D.] 

29th  February  1832. 

No.    259. — £oiNBU£GH    AND  LeITH  SHIPPING  COMPANY,    Pur» 
suerf,  V.  W.  D.  GiLLON,  Defender, 

Process — Party  —  Accountant's  Report  —  Objections — An  ac- 
tion hoping  been  brovght  against  certain  persons  as  partners  of  a 
Comfuzny — an  accountant  hating  Jinallif  reported  on  the  whole 
of  their  shares  of  debt — and  another  iudioiduai  having  th^^ca ft  r 
been  discovered  as  a  latent  partner  of  the  Company — Held,  that 
the  purwers  were  not  entitled  to  immediate  decree  against  him, 
without  his  having  an  opffortunity  of  abating  to  the  report. 

For  the  previous  history  of  this  case,  9ee  Scottish 
Jurist,  Vol.  11.  p.  52,  30th  November  1830.  The 
Conrt  adhered  to  the  Lord  Ordinary's  interlocutor, 
merely  finding,  that  the  defender  wasi  a  partner  of  a 
particular  Company.  And  the  House  of  Lords  affirm- 
ed the  judgment.     Thereafter, 

"  the  Lord  Ordinary  (1st  February  1892,)  having  beard  par- 
ties* procurators,  decerns  against  the  defender  William  Doune 
Gillon,  of  Wallhouse,  for  the  sum  of  ^€843,  a  a  Sterling, 
mth  interest  thereof  from  thedlst  day  of  January  1814:  Finds 
the  said  defender  liable  in  expenses;  allows  an  account  thereof 
to  be  given  in  ;  and,  when  lodged,  remits  the  same  to  the  Au- 
ditor of  Court,  to  be  taxed,  and  to  report." 

The  defender  reclaimed,  praying  the  Court 

"  to  alter  the  interlocutor  reclaimed  against ;  to  assoilzie  the 
defender  William  Downe  Gillon  from  the  conclusions  of  the 
action,  and  find  him  entitled  to  expenses ;  or  at  least  to  find 
that  there  is  no  due  ascertainment  of  the  debt  against  this  de- 
fender ;  or  to  allow  the  defender  to  consign  the  sum  ascertained 
by  the  report  of  Claud  Russell,  Esq.  accountant,  to  be  due  by 
the  Company  of  Downe,  Bell,  and  Mitchell,  to  the  pursuers, 
the  Edinburgh  and  Leith  Shipping  Company,  and  interest  there- 
of since  81  st  January  1814,  in  the  Bank  of  Scotland,  or  Royal 
Bank  of  Scotland,  until  the  issue  of  the  rechiiming  note  pre^ 
sented  by  the  Edinburgh  and  Leith  Shipping  Company  against 
the  judgment  of  the  Lord  Ordinary,  finding  them  liable  in  da- 
mages to  the  said  Company  of  Downe,  Bell,  and  Mitchell  (of 
which  Company  the  defender's  father  is  now  found  to  have  been 
a  partner),  which  damages  must  amount  to  a  much  greater  sum 
than  the  sum  found  due  by  said  accountant's  report ;  or  to  grant 
the  defender  such  other  relief  in  the  premiaes  as  to  your  Lord- 
ships may  seem  just." 

And  this  he  did  chiefly  on  the  ground,  that  the  som 
decerned  for  had  heen  found  due,  under  the  report  of 
an  accountant,  at  a  time  when  the  defender,  as  in  right 
of  his  father,  had  not  heen  pursued,  and  in  an  action 
against  other  partners,  to  which  he  had  never  been  a 
party, — so  that  lie  was  entitled  to  an  investigation  on 
his  own  account,  previous  to  any  decerniture.  At  ad- 
vising, 

Thj  Lord  Justice-Clef  k  said  that  the  difficulty  arose  from  the 
way  in  which  the  Shipping  Company  had  managed  their  cause. 
For,  instead  of  abiding  the  issue  of  the  action  against  Colonel 
Gillon,  they  had  proceeded  against  the  other  partners,  in  a  way 
which  could  not  affect  Colonel  Gillon.  He  had  been  afterwards; 
brought  into  the  field.  The  case  bad  been  enrolled,  to  ask  the 
defender,  whether  be  would  consent  to  admit  the  sum  already 
fixed  as  against  the  other  partners.  But  he  was  plainly  still 
entitled  to  object  to  the  Ycport  of  the  accountant.  The  pur- 
suers themselves  had  brought  the  matter  into  this  condition. 

Lord  Glenlee  could  not  see  how  the  defender  was  not  entitled 
to  have  his  objections  discussed. 

Lord  Cringietie  could  not  see  bow  it  was  necessary  to  open 
up  and  go  through  the  whole  cause  again,  merely  becaiis^  a  fresh 
party  had  been  found  a  partner. 

L(,rd  Meadowbank  thought  that  the  pursuers  wished  to  gag  the 
dcfcnden 
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The  Coart  recalled  the  interlocator,  hoc  statUf  and 
remitted  to  the  Lord  Ordinary. 

Second  BivisioD. — Lord  Ordinary,  Mackenzie. — Act.  Bean 
of  Faculty  (Hope),  L'Amy.— ^//.  Solicitor- General  (Cock- 
bum),  Skene. — Phin  and  Pitcaim,  W.S.,  and  John  Irving, 
W.S.,  Agent8.-^Mr  Thomson,  Clerk.— [7.  C] 

1st  March  1832. 

No.  260.— James  Gaakdison  Barr,  Pursuer,  p.  Davio  Clyne, 

Defender, 

Poors'-  Roll — Ag^nt — Expenses—  T/ie  agent  for  the  poor,  to  whom 
a  remit  was  made  to  conduct  a  cau$e^  having  allowed  another  agent 
to  take  charge  (/fit ;  and  the  latter  having  advanced  money,  and 
obtained  a  judgment  far  expemet  in  favour  of  the  pauper ;  and 
decree/or  the  tame  having  gone  out  in  name  of  the  affentfor  the 
poor — Held,  that  the  agent  for  the  poor  was  not  entitled  to  de^ 
niayid  any  part  of  these  ex;*enses,  unless  he  could  prove  tliat  A^de 
hiiio  performed  the  duties  of  agent. 

John  Davidson,  in  1824,  employed  the  defender  to 
raise  an  action  of  damages  against  the  present  Lord 
Du£Fu8,  (then  Sir  Benjamin  Dunbar).  The  defender, 
accordingly,  prepared,  executed,  and  printed  the  sum- 
roons ;  hat  Dariadon,  being  in  destitute  circumstances, 
applied  for  the  benefit  of  the  poors^roll.  A  remit  was 
made  to  the  lawyers  and  agents  for  the  poor,  who, 
having  reported  a  probabilis  causa  liti^andi^  he  was 
admitted  to  the  benefit  of  the  poors'-roll ;  and  on  14th 
May  1824,  a  remit  was  made  in  the  usual  terms,  to  the 
lawyers  and  agents  for  the  poor  to  conduct  his  cause. 
The  pursuer  was  one  of  the  agents  named  in  this  re- 
mit. It  appeared,  however,  that  he  took  no  charge  of 
the  cause,  but  allowed  it  to  be  conducted  in  his  name, 
by  the  defender,  who  made  large  advances  in  defray* 
ingthe  expense  attending  the  preparation  of  the  cause, 
precognoscing  witnesses,  printing,  &c.  The  action 
having  been  remitted  to  tho  Jury  Court; — after  it 
had  been  set  down  for  trial,  Lord  DufFus,  in  March 
1826,  made  a  motion  to  have  Davidson  deprived  of 
the  benefit  of  the  poors'-roll,  and  the  action  dismissed, 
on  the  ground  that  it  had  not  been  conducted  by  any 
of  the  agents  for  the  poor.  When  this  motion  was 
considered,  the  present  pursuer,  Barr,  attended  ;  and, 
as  desired  by  the  Judges  of  the  Jury  Court,  having  en- 
gaj^ed  to  give  his  personal  attendance  at,  and  hold  him- 
^*i\i  responsible  for  the  future  proceedings  in  Court, 
themotion  was  dismissed;  and  thereafter  the  cause  hav- 
ing gone  to  trial,  Davidson  obtained  a  verdict  fur  £189, 
10s.  of  damages ;  and  he  was  subsequently  found  en- 
titled to  the  expenses  of  process,  which  were  taxed  at 
i*3l4,  13.  6.  For  these  expenses  decree  was  allo^ved 
to  go  out  in  name  of  Barr,  as  the  agent,  which  having 
been  afterwards  extracted,  a  charge  was  given  to 
Lord  Duffus,  also  in  name  of  Barr.  Of  this  charge  his 
Lordship  presented  a  bill  of  suspension,  which  was 
successively  refused  by  tlie  Lord  Ordinary  and  the 
Inner- House :  Whereupon  the  defender  addressed  the 
following  letter  to  Anderson,  a  messenger  in  Wick  ; — 

"  17i/i  Jii/y  1826. — Sra — Receive  horn  and  poind,  with  caption, 
Mr  J.  G.  Barr  against  Sir  Benjamin  Dunbar;  both  which  you 
will  execute  by  poinding  and  incarceration,  unless  the  debt  con* 
tallied  in  the  diligence — a  state  of  which,  and  of  the  expense  is 
prefixed--i8  remitted  to  me  by  a  bank  draft  at  your  sight,  free  of 
expense,  in  direct  course.  I  beg  your  best  and  constant  attention 
to  tliib  matter/*  &c.  (Signed)        **  D.  Clyne." 

The  messenger  recovered  the  debt,  and  granted  a 


stamp  receipt  for  the  amount.  At  the  bottom  of  the 
state  of  debt  he  wrote  the  following  discharge : 

"  July  21, 1626.— Settled,  per  stamped  receipt** 

(Signed)        "  Robt.  Anderson, 

for  J.  G.  Bare." 

It  was  alleged  by  Barr,  but  denied  by  Clyne,  that 
these  proceedings  were  taken  without  the  authority 
of  the  former. 

Upon  the  dependence  of  the  action  at  Davidson's 
instance  against  Lord  Duffus,  arrestments  had  been 
used,  it  was  alleged,  to  a  la^ge  extent ;  and  his  Lord- 
ship, conceiving  that  they  had  been  nimiously  and 
oppressively  had  recourse  to,  brought  an  action  of 
damages  on  that  ground,  in  which  he  called  as  defenders 
Davidson,  Barr,  and  Clyne.  The  summons  set  forth, 
that  Barr  had  not  acted  as  agent  in  the  cause,  but  that 
the  process  was  exclusively  conducted  by  Clyne,  al- 
though in  Barr*s  name,  throughout  the  whole  proceed- 
ings, and  that  Davidson  and  Clyne  had  maliciously, 
nimiously,  and  oppressively  used  the  above  mention- 
ed arrestments.  Separate  defences  were  lodged  for 
the  three  defenders  ;  and  Barr,  in  his  defence,  denied 
that  he  had  ever  acted  as  agent  in  any  part  of  the  pro- 
ceedings. Lord  Duffus,  after  these  defences  had  been 
lodged,  agreed  to  relieve  Barr  of  the  action,  and,  ac- 
cordingly, granted  a  discharge,  which  proceeded  on 
the  statement,  that 

*'  now  seeing,  from  the  defences  given  in  by  the  said  James 
Grandison  Barr  to  the  said  action,  that  he  had  no  share,  nor  took 
any  part  in  the  proceedings  in  said  action,  whereof  I  claim  da~ 
mage,  as  therein  mentioned,  and  that  he  should  be  assoilzied 
from  said  action,  with  costs ;  therefore,  it  has  been  agreed  be- 
tween the  said  James  Grandison  Barr  and  me,  that  1  should 
grant  these  presents ;  therefore,  I  haveexonered  and  discharged, 
and  do  hereby  exoner,  acquit,  and  simpUciier  discharge  the  said 
James  Grandison  Barr,  &c.,  of  all  claim  competent  to  me  under 
the  said  action,  together  with  the  said  action  itself,"  &c.  "  And 
I  hereby  bind  and  oblige  myself  to  allow  decree  of  absolvitor 
from  the  conclusions  of  said  action,  in  so  far  as  the  said  James 
Grandison  Barr  is  concerned,  when  the  cause  is  disposed  of  as 
to  the  other  defenders.  It  being  expressly  understood  that  my 
claims  under  the  present  action,  or  any  claims  competent  to  fol- 
low thereon  against  the  said  David  Clyne,  and  the  said  John 
Davidson,  are  reserved  entire,  and  in  no  way  affected  by  this  dis-. 
charge." 

The  cause,  on  17th  July  1828,  went  to  trial  as 
against  Clyne  and  Davidson, — when  the  Jury  returned 
a  verdict  for  both  defenders. 

During  the  dependence  of  the  action  at  the  instance 
of  Davidson  against  Lord  Duffus,  Barr,  not  bein^  a 
procurator  before  the  Court  of  Admiralty,  and  liavmg 
a  client  of  the  name  of  Johnstone,  who  had  a  cause  in 
that  Court,  requested  Clyne  to  act  as  agent  in  tho 
cause ;  and  he  accordingly  did  so  till  its  conclusion, 
as  Johnstone's  procurator.  It  was  alleged,  however, 
but  not  admitted,  that  Barr  had  drawn  all  the  plead- 
ings, although  they  were  revised  and  subscribed  by 
Clyne.  The  cause  was  afterwards  carried  by  reduc- 
tion to  the  Court  of  Session  (December  1826^,  where 
it  was  decided  against  Johnstone.  Upon  this,  Barr 
wrote  to  Clyne  in  these  terms : 

"  The  Judge- Admiral  has  decided  Mr  Johnstone's  case  ap^ainst 
him,  and  he  wants  to  see  his  account  of  expenses.  Please,  there* 
fore,  let  me  know  what  your  claim  is  upon  that  matter." 

The  account  having  been  sent,  Barr,  4th  January 
1887,  wrote  Clyne  as  follows;— 
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'<  I  have  received  your  letter,  covering  your  account  for  the 
trouble  I  gave  you  in  the  summary  case,  Duncan  against  John- 
stone. As  I  have  a  claim  against  you  in  Davidson's  case,  I 
propose  that  we  should  settle  these  mutual  claims  in  these  mat- 
ters thus :  That  I  shall  pay  your  clerks  for  writing  such  papers 
as  were  copied  by  them,  and  repay  you  the  fees  paid  by  your- 
self;  and  that  you  discharge  the  other  part,  upon  my  discharging 
you  of  all  claim  for  expenses  incurred  by  me  as  agent  for  Da- 
vidson." 

This  proposal  was  not  acceded  to  by  Clyne,  who 
also  declined  to  enter  into  a  submission,  and  there- 
after brought  an  action  against  both  Johnstone  and 
Barr  fur  the  amount  of  his  account,  (£32,  7.  2.)  on  the 
ground  that  the  account  was  composed  entirely  of  busi- 
ness actually  done,  and  personal  attendance  given.  Barr 
shortly  afterwards  raised  the  present  action,  conclud- 
ing against  Clyne  for  the  whole  sum  of  £349,  13s« 
alleged  to  have  been  recovered  from  Lord   Duffus, 
under  the  decree  for  expenses  in  the  action  at  David- 
son's instance,   under  deduction  of  whatever  sums 
Clyne  should  instruct  to  have  been  actually  disbursed 
by  him  in  that  action.     In  support  of  the  action,  Barr 
pleaded — I.  That  he,  as  the  agent  on  record,  appointed 
ny,  and  responsible  to  the  Court  for  Davidson,  in  the 
action  at  his  instance,  was  entitled  to  decree  for  the 
amount  claimed. — II.  At  least,  that  the  pursuer  was 
entitled  to  decree  of  constitution  against  Clyne,  to  the 
effect  of  setting  off  the  amount  by  way  of  compensa- 
tion against  the  claim  made  by  Clyne,  founded  on  the 
proceedings  in  the  action   in  the  Admiralty  Court, 
m  which  Johnstone  was  a  party.     In  defence,  it  was 
pleaded  for  Clyne — I.  That  an  action  for  £349,  138., 
avowedly  brought  for  the  purpose  of  constituting  that 
claim  as  a  set  off  against  a  debt  of  £32,  7.  2.,  the 
amount  of  Johnstone's  account,  due  by  other  parties, 
was   incompetent  and   absurd. — II.   That  as  Barrs 
summons  did  not  libel  for  payment  of  an  account  of 
business,  and  as  it  was  not  alleged  that  the  pursuer 
was  employed  by  the  defender,  or  had  made  any  dis- 
bursements in  the  action  on  his  account,  the  present 
demand  would  have  been  incompetent  against  David- 
son, and  was  much  more  so  against  the  defender. — 
III.  As  the  summons  concluded  for  Davidson's  ex- 
penses, under  deduction  of  the  disbursements  made 
b^  the  defender,  and  as  no  part  of  these  expenses  were 
disbursed  and  incurred  by  Barr,  the  action  was  unten- 
able.— IV.  If  the  pursuer  oua  agent  for  the  poor, 
performed  any  professional  auty  for  Davidson,  his  ac- 
tion should  hare  been  directed  against  that  person. 
The  claim  against  the  defender,  who  never  employed 
the  pursuer,  or  intromitted  with  any  expenses  incur- 
red by,  or  due  to  him,  was  purely  fictitious.     The 
Lord  Ordinary,  on  17th  June  1831,  pronounced  this 
interlocutor : — 

«  Having  heard  counsel  for  the  parties  upon  the  closed  record, 
and  whole  process-— Finds  the  pursuer  entitled  to  the  different 
charges  for  agency  in  the  account  of  expenses,  and  state  of  debt 
libelled  on,  and  remits  to  the  auditor  to  ascertain  the  amount 
thereof,  and  report;  grants  warrant  for  letters  of  incident  dili- 
gence at  the  pursuer's  instance  against  havers,  for  recovery  of 
said  account  of  expenses,  or  a  copy  thereof,  with  the  view  of 
being  produced  before  the  auditor ;  and  remits  to  Sir  John  Hay, 
Baronet,  advocate,  to  take  the  oaths  and  depositions  of  the 
havers,  to  be  reported  within  ten  days/* 

Clyne  having  reclaimed,  a  diligence  was  granted  to 
recover  evidencOi  as  to  whether  any  account  had  been 


kept  in  the  pursuer's  books,  connected  with  the  action  at 
Davidson's  instance— but  the  diligence  was  not  exe- 
cuted,  in  consequence  of  the  pursuer  admitting  that 
there  were  no  such  accounts  in  his  books.  At  advis- 
ing, it  was  contended  for  the  pursuer,  that  the  Act 
of  Sederunt,  16th  June  1819,  relative  to  the  poors' 
roll,  precluded  the  defender  from  maintaining  his  de- 
fence against  the  action.     The  Act  provides, 

'*  That  no  other  advocate  or  agent  than  those  appointed  as       : 
above,  shall  be  employed,  or  allow  their  names  to  be  used  in 
any  stag^  of  the  cause,  unless  on  an  application  to  the  Lord  Or- 
dinary or  the  Court,  by  a  note,  to  be  signed  by  the  advocate  and 
agent  already  appointed,  the  assistance  of  one  of  the  other  ad-       ^ 
vocates  or  writers  for  the  poor  shall  be  specially  authorised ;  in       | 
which  case  those  first  appointed,  and  those  so  added,  shall  there- 
after act  conjunctly  in  the  cause.*'  j 

No  such  application  had  however  been  made  in  the 
case  ;  and  it  was  therefore  pactum  illicUum  for  the  de-  > 
fender  to  carry  on,  either  without  or  with  the  par- 
sner's  consent,  such  an  action.  It  was  answered  for 
the  defender — I.  That  the  Act  of  Sederunt  was  intend-  ' 
ed  for  the  protection  of  the  agents  for  the  poor ;  and 
if  they  chose,  there  was  nothing  to  prevent  them  from 
allowing  another  agent  to  conduct  the  cause  in  their 
name. — I  J.  That  supposing  it  was  pactum  iUicUum^  it 
was  the  pursuer  who  was  pleading  upon  that,  which 
he  could  not  have  a  right  to  found  on. 

Lord  Bal^ray. — This  act  was  passed  for  the  protection  of  the  \ 
lawyers  and  agents  for  the  poor,  and  we  cannot  give  it  such  a 
very  strict  interpretation  as  is  asked  here.  I  know  very  often  i 
it  happens,  that  when  a  case  requires  a  good  deal  of  outlay,  the 
agents  for  the  poor  may  say, — we  are  very  willing  to  give  our  pro- 
fessional assistance,  but  \Ve  are  not  fond  of  laying  o\»t  money- 
will  you,  a  friend  of  the  poor  man,  take  charge  of  it,  and  do 
this  ? 

Lord  Craigte,^\  think  both  parties  have  acted  irre^Uily 
in  these  matters.  I  think  the  Act  of  Sederunt  was  a  yrat  re-  ' 
gulation,  not  merely  for  the  protection  of  the  lawyers  and  agents 
for  the  poor,  but  of  the  public  generally ;  and  such  being  the 
Act  of  Sederunt,  1  think  it  is  impossible  to  alter  this  inter- 
locutor. If  your  Lordships  allow  proceedings  of  this  kind  to 
pass,  you  just  say  that  the  Act  is  to  be  evaded.  At  first,  I  ' 
thought  that  both  actions  should  be  turned  out  of  Court,  as  not 
supported  by  law.  ' 

Lord^  PresidtTti We  must  not  turn  this  Act  of  Sederunt  to 

the  ruin  of  the  poor  man  himself,  who  is  on  the  poors'-roll ;  which 
I  am  afraid  would  be  the  effect  of  our  putting  this  very  rigoroui    , 
interpretation  on  it.     Here  is  a  man  who  has  an  action  of  damages, 
in  which  witnesses  require  to  be  precognosced,  and  cited,  and    i 
brought  up  from  Sutherland.     We  remit  the  case  to  the  lawyen    i 
and  agents  for  the  poor.     How  is  the  expense  of  all  this  to  be 
defrayed  ?     The  lawyers  are  not  liable  to  pay,  certainly ;  and  the 
agent, — generally  the  youngest  in  the  profession,  is  not  very  . 
willing, — often  may  not  be  very  able  to  advance  money,  and  says, 
I  cannot  do  it  ;~tne  poor  man  will  thus  be  turned  out  of  Court,   ^ 
and  lose  his  cause,  however  good  it  maybe.     I  am  quite  willing  ^ 
the  agent  may  say,  to  write  any  papers,  or  to  give  any  professional  . 
aid,  but  I  cannot  pay  money  to  bring  up  these  witnesses,  and- 
other  things;  but  if  you  have  a  friend  of  the  poor  roan,  ^^o  j 
chooses  to  do  so,  I  have  no  objection  he  should  take  charge  of  the 
case.     I  sec  nothing  wrong  in  that  at  alL     The  Act  was  in-'l 
tended  for  the  protection  of  the  lawyers  and  agents  for  the  poor,  ^ 
and  if  they  consent,  there  is  no  harm  done  to  any  body;  but,oa;., 
the  contrary,  a  great  benefit  to  the  poor  client.     If  Barr  caa,  j 
prove  he  acted  as  agent,  Mr  Clyne  admits  that  he  msv  be  en- . 
titled  to  any  expense  applicable  to  such  agency.     On  the  otbei  "* 
hand,  Barr  admits  that  Clyne  is  entitled  to  his  outlay.    But  < 
how  is  Bar  to  prove  his  agency  without  books?  for  it  seems  ai  ^ 
mitted  that  he  has  no  account  in  hia  books  applicable  to  the  : 
case.     Why,  he  must  prove  it  by  Mr  Clyrte's  books,  which  josl 
disprove  that  Barr  acted  as  agent.     He  may,  to  be  sure,  be  ea-  ^ 
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titled  to  the  expense  of  bis  attendance  in  the  Jary  Court,  or  any 
thing  else  of  that  land ;  but  be  cannot  shew  he  was  agent,  or  be 
entitled  to  charge  as  such. 

lorrf  Craigie, — In  such  a  case  ss  your  I>ordsbip  put,  I  think 
the  proper  \vay  would  be  for  the  agent  to  present  a  note  to  the 
Court,  stilting  how  the  case  stands,  and  he  would  obtain  redress. 

Lord  Gilliet. — I  am  afraid  that  Lord  Craigie  is  carrying  the 
Act  of  Sederunt  too  far.  A  respectable  gentleman  in  the  pro- 
fession may  be  very  willing  to  advance  money  in  aiding  a  poor 
man,  but  be  may  not  be  willing  to  come  to  the  Bar  and  say 
pablidy,  that  he  will  advance  it 

The  Court  pronounced  the  following  interlocutor  : 

"Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
igiiinst,  and  find  the  pursuer,  Barr,  entitled  only  to  such  articles 
of  the  account  of  expenses  as  shall  appear  to  apply  to  acts  of 
agency  performed  by  the  pursuer  himself,  or  which  he  assisted 
in  performing  or  conducting ;  and  remit  to  the  Lord  Ordinary  to 
proceed  further  in  the  case  as  to  him  shull  seem  just,  reserving 
aii  questions  of  expenses  to  the  final  issue  of  the  cause.** 

Fust  Division — Lord   Ordinary,    Newton jlct,  Cuning- 

h«me,  Pyper. — jlit.  Dean  of  Faculty(  Hope,)  Solicitor- General 
(rockbum.)— Parties,    Agents. —Sir    W.    Scott,    Clerk.— 

[;.  r.  v.] 


1st  March  1832, 

No.  261. — John  Ralston,  Pursuer,  v,  Robert  Fabquh arson 
&  Others,  Defnulertj'^El  i  contra, 

Title^Damage— Interest —  Holding — Booking—^  parf^  having 
f/urckoMetl  heritable  suhjects,  under  the  condilion  that  the  tellers 
tkotddfree  and  purge  all  incumbrances,  and  give  valid  and  formal 
dispositions  and  conveyances  in  usual  sttfle ;  and  having  refused  to 
take  a  title  by  booking,  which  was  the  tenure  under  which  the  sub' 
jecls  were  heldf  and  insisted  upon  the  consent  or  discharges  of 
certain  creditors  on  the  subjects ;  and  having  taken  a  protest 
against  the  sellers,  that  he  sliould  not  be  liable  in  interest  upon 
ike  ftricet  in  consequence  of  their  failure  to  give  a  valid  title ;  and 
hating  brought  an  tu:lion  of  damages  against  the  sellers,  in  wltich 
no  damages  trere  found  due — Held,  I,  TheU  the  purchaser  was 
hovrut  t)  accept  of  a  title  by  booking, — //.  That  the  purchaser 
vas  not  liable  for  interest  upon  the  price,  nor  in  esjienses  of  pro^ 
cess, 

Alexander  Gibson  executed  a  disposition  and  set- 
tlement, by  which  he  conveyed  to  bis  eldest  sun,  Na- 
tbaniel  Gibson,  certain  subjects  in  the  burgh  of  Paisley, 
onder  burden  of  certain  provisions  to  his  brothers  and 
mter».  In  1823,  Nathaniel  Gibson  executed  a  trust- 
deed  of  his  whole  property,  for  behoof  of  his  creditors, 
>n  favour  of  Farquharson  and  others,  as  trustees. 
These  trustees  exposed  to  sale  a  part  of  the  above 
tuLjects,  in  terms  of  certain  articles  of  roup,  which, 
^ter  alioy  provided,  that  on  payment  of  the  price,  the 
(xposers  sliouid  free  and  disencumber  the  subjects  of 
certain  heritable  securities, 

"lod  alw  execute  and  delivsr  valid  and  formal  dispositions  and 
ruireyancea  of  the  property  in  the  usual  style,  in  favour  of  the 
Fvchasers,  tbeir  heira  or  assignees,  containing  all  usual  and 
sec«aary  dauset  for  vesting  the  said  properties.** 

These  subjects  were  not  sold  at  tho  public  sale,  but 
tHey  were  subsequently  purchased  privately  by  Hal- 
^n,  upon  the  same  conditions  as  contained  in  the 
>nicles  of  roup.  The  price  was  made  payable  at 
^Mrtinmas  1824,  but  Ralston  refused  to  pay  the 
price,  in  consequence  of  his  conceiving  that  the  dis- 
"^^ition  offered  to  him  was  not  sufficient,  because  it 
Intained  no  precept  of  sasine,  which  the  trustees 
hintauncd  they  were  not  bound  to  give,  as  the  sub- 
ts  were   held  by  booking,  which  was  a  perfectly 


good  title,  and  all  that  Ralston  had  a  right  to  de- 
mand. Halston  also  objected,  that  the  consent  of  all 
the  children  of  Alexander  Gibson,  who  had  provi- 
sions secured  over  the  property,  M'as  not  given. 
Upon  the  11th  November  1824,  Ralston  served  a  re- 
quisition and  protest  against  Hart,  the  ngent  for,  and 
one  of  the  trustees,  making  a  tender  of  the  price,  and 
requiring  them  to  implement  their  part  of  the  sale ; 
and  protesting,  that  they  should  be  liaole  to  him  for  all 
loss  or  damage  lie  might  sustain  through  their  failure 
so  to  do.  On  11th  November  1825,  the  matter  not 
having  been  arranged,  Halston  served  a  similar  requi- 
sition, and  protested  that  he  should  not  be  liable  in 
any  interest  upon  the  price,  in  consequence  of  their 
failure  to  execute  the  conveyance  of  the  subjects. 
In  1827,  he  followed  this  up,  by  bringing  an  action, 
concluding  for  implement  and  damages;  and  shortly 
thereafter,  the  trustees  brought  a  counter  action 'against 
him.  The  object  of  these  actions  was, — }sl.  To  de- 
termine whether  a  title  by  booking,  was  such  a  suffi- 
cient title  as  Kalston  was  bound,  under  the  articles  of 
roup,  to  accept  of?  2^,  Whether  the  trustees  were 
bound  to  obtain  the  consents  of  the  children  of  Na- 
thaniel Gibson?  and  3r/,  To  what  extent,  if  to  any, 
Ralston  was,  on  the  one  hand,  entitled  to  damages ;  or, 
on  the  other,  liable  for  interest  on  the  price  ?  The 
actions  were  conjoined,  and  a  record  was  closed,  and 
on  5th  March  1829,  the  Lord  Ordinary, 

"  Finds  the  defenders,  the  trustees  of  the  late  Nathaniel 
Oihson,  are  only  bound  to  give  a  title  and  disposition  of  the  sub- 
jects sold  by  them  to  the  pursuer,  to  be  bolden  by  the  tenure  of 
booking,  in  the  way  practised  in  the  town  of  Paisley,  and  with- 
out procuratory  of  resignation  or  precept  of  seisin  usual  in  other 
holdings ;  and  to  that  extent,  sustains  the  defences,  and  decerns : 
Quoad  ultra,  remits  the  process  to  the  Jury-Court.** 

This  interlocutor  was  reclaimed  against  by  the 
trustees,  in  so  far  as  it  remitted  the  cause  to  the  Jury 
Court,~but  the  Court,  30th  June  1829,  refused  the 
note  as  incompetent.  The  case  having  gone  to  the 
Jury  Court,  an  issue  was  framed  upon  the  question  of 
damage  alleged  to  have  been  sustained  by  Ralston ;  and 
the  parties  having  agreed  to  a  judicial  reference  of  this 
to  Mr  Keddie,  he  pronounced  an  award,  finding  that 

<*  Ralston  has  not  established  damages  to  have  been  sustained 
by  him  to  any  extent,  in  consequence  of  the  delay  on  the  part  of 
the  defender  to  procure  the  consents  or  discharges  by  the  late 
Nathaniel  Gibson's  relatives,  of  the  provisions  in  their  favour, 
or  otherwise.'* 

The  Court,  on  25th  February  1831,  in  terms  of 
this  award,  assoilzied  the  trustees  from  the  conclu- 
sions of  the  action  for  damages,  and 

'*  Further  find,  that  the  parties  are  bound  to  implement  the  sale 
mentioned  in  the  libel,  and  ordain  the  defenders  to  lodge  in 
process,  a  draft  of  the  disposition  they  are  ready  to  execute,  and 
deliver  to  the  pursuer  a  valid  conveyance  to  the  subjects  in 
question,  upon  receiving  payment  of  the  price  thereof;  and  re- 
mit to  the  Lord  Ordinary  to  proceed  in  the  cause,  quoad  ultra,^ 

On  20th  December  1831, 

'<  The  Lord  Ordinary  having  heard  the  counsel  for  the 
parties  in  the  conjoined  actions,  decerns  against  Juhn  R^il- 
ston  for  payment  to  Robert  Farquharson  and  otberR,  fni.^ttcs 
for  the  creditors  of  Nathaniel  Gibson,  of  the  Hum  of  .IVOS 
Sterling,  as  the  price  of  the  subjects  sold  to  the  said  John 
Ralston,  in  manner  libelled  ;  hut  assoilzies  him  from  the  con- 
clusion for  interest  on  the  said  price,  in  rospect  he  has  never 
received  a  valid  tide  to  the  subjects  sold   to  biui,  and  haa 
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been  kept  out  of  the  possession  of  the  said  subjects  and  tbe  rents 
thereof,— the  said  trustees,  on  payment  of  the  said  price,  purging 
all  incumbrances  affecting  the  said  subjects,  in  terms  of  the  mis- 
sives of  sale,  and  articles  of  roup,  and  delivering  a  valid  disposi- 
tion thereof,  in  favour  of  tbe  said  John  Ralston  :  Finds  nO  ex- 
penses due  to  either  party,  except  so  far  as  the  said  John  Ral- 
ston has  been  found  entitled  to  expenses,  by  interlocutor  of  the 
Court,  dated  dl)th  June  1829 ;  and  decerns." 

The  trastees  reclaimed,  in  so  far  as  Ralston  had 
been  assoilzied  from  interest  on  the  price,  and  also  on 
tbe  point  of  expenses.    But  the  Court  adhered. 

First  rivision. — Lord  Ordinary,  Corehouse, — jlct,  Jameson. 
—  /f//.  Dean  of  Faculty  (Hope) — Alex.  Naime  and  William 
Muir,  Agents — Sir  R.  Dundas,  Clerk.— [J.  IT.  /).] 

2d  March  1832. 
ifo,  262 — 1)r  FoRfiES,  Sustpender,  v.  John  HtTME,  Charger, 

Illegitimate  Child — Aliment — Custody — Mandate —  ^  person 
employed  by  the  father  of  an  illegiliniate  child  to  look  after  Hi 
maintenancet  having  boarded  it  icith  aw  individual,  and  regularly 
paid  the  board'-^having  Ihereafler,  at  a  particular  date,  demanded 
the  chUd — the  child  having  been  reftuedon  various  pretexts;  and 
an  action  liaving  been  brought  by  t/ie  party  retaining  the  childf 
against  the  said  mandatory,  for  the  board  subsequent  to  said  de* 
mand—He/d,  that  affcr  the  demand  by  the  mandatory  for  rt*- 
delivery  of  the  child,  the  claim  for  bond  Ufos  extinguished, 

A  female  natnral  child  was  born  in  Perth  on  the 
21st  of  May  1823.  It  was,  when  two  days  old,  en- 
trusted to  the  care  of  the  charfi^er*s  wife.  Its  main- 
tenance was  regularly  paid  for  by  Dr  John  Stewart, 
down  to  March  1824.  The  suspender  thereafter  wrote 
the  following  letter  to  the  charger : 

'•  Mr  John  Hume,  Shoemaker,  Hepburn 
"  Close,  High  Street^  Perth, 

«  C\:VAVi,  13/A  March  1824. 

"Dear  Sir, — I  saw  little  Mary*s  parent  a  few  days  ago,  and 
I  am  authorised  to  conclude  a  bargain  with  you  relative  to  keep- 
ing her,  at  the  rate  of  .£7  Sterling  a- year,  including  every  thing 
-—the  half-yearly  allowance  to  be  always  paid  in  advance,  to  which, 
if  you  agree,  let  me  know  by  a  letter  under  your  ov\*n  hand,  and  I 
shall  remit  tbe  money  to  you  on  tbe  2l8t  instant;  and  should 
you  not  agree  to  this  proposition,  have  the  goodness  to  let  me 
know,  as  soon  as  possible.  I  cannot  get  him  to  advance  a 
single  farthing  more  than  £1,  including  clothes.  I  am,  dear 
Sir,  your's  truly,  (Signed)  Jno.  Fobbes. 

"  Address  to  me,    Dr  Forbes,  Cupar-Fife." 

This  arrangement  was  acted  on  till  September  1828, 
when  the  suspender  proposed  to  remove  the  child. 
The  charger  refused  to  give  her  up.  The  suspender 
stopped  the  aliment.  The  charger  raised  an  action 
against  him  before  the  Sheriff  of  Perthshire,  for  £7, 
being  the  aliment  for  the  year  ureceding,  due  at  Slst 
September  1829,  and  £3,  lOs.,  being  for  tbe  half  year 
before.     The  Sheriff, 

'<  14//I  July  1830,  Grants  diligence,  at  the  instance  of  either 
of  the  parties,  for  calling  the  mother  of  the  child  as  a  party  to 
the  process  for  her  interest,  to  be  reported  the  21st  day  of  July 
current." 

"  \st  October  1890. — Circumduces  the  term  against  the  parties 
for  not  calling  the  mother  of  the  child  as  a  party  to  the  process, 
for  her  interest,  and  appoints  them  to  state  positively,  whether 
they  are  willing  to  hold  their  pleadings  as  containing  their  full 
and  final  statement  of  facts,  betwixt  and  the  15th  day  of  October 
current." 

*<  29/A  October  1890 — Before  closing  the  record,  appoints  Dr 
John  Stewart,  from  whom  the  pursuer  received  the  child,  to  be 
made  a  party  to  the  process ;  grants  diligence  for  summoning 


bim  for  that  purpose,  to  be  reported  the  dd  day  of  November 
next." 

•*  Ut  Denember  IB30. — The  pursuer  reported  diligence  exe- 
cuted against  Dr  John  Stewart,  physician  in  Perth,  who,  beiog 
called,  failed  to  appear." 

And  on  the  8tb  of  December  1830, 

"  Having  advised  the  closed  record.  Finds  it  admitted  by  tlie 
defender,  (complainer)  that  it  was  Dr  John  Stewart  who  origin 
nally  agreed  with  the  pursuer*s  (charger*s)  wife,  as  to  the  nursing 
and  clothing  of  the  child  in  question :  Finds,  that  Dr  John 
Stewart  has  not  appeared  as  a  party  to  the  process,  nor  has  the 
defender  availed  himself  of  tbe  leave  granted  to  him  by  the  in^ 
terlocutor  of  tbe  J4tb  of  July  last,  of  making  the  mother  of  the 
child  a  party  to  the  process  for  her  interest :  Finds  that  without 
the  express  consent,  either  of  Dr  Stewart,  or  the  mother  of  tbe 
child*  the  defender  (complainer)  is  not  entitled  to  withdraw  the 
same  from  the  pursuer*s  (charger's)  custody  -.  Repels  the  dew 
fences,  and  decerns  with  ox  expenses,  and  the 

expense  of  extract." 

Forbes  suspended  a  charge,  pleading  as  follows:— 
I.  The  suspender  having  voluntarily  undertaken  the 
obligation  to  aliment  the  child  in  question,  solely  as 
a  quasi  guardian  substituted  for  Dr  Stewart,  and  his 
suostitution  and  responsibility  for  the  aliment  having 
been  received  and  acted  upon  by  the  charger,  he  was 
entitled  to  all  the  powers  and  privileges  vested  ia 
that  party  ;  consequently,  as  Dr  Stewart  could  have 
removed  the  child  at  pleasure,  the  complainer  roust 
have  a  similar  power, — II.  Tbe  child  not  having  been 
in  the  keeping,  or  under  the  charge  of  her  mother, 
nor  of  any  person  appointed  by  ber,  nor  ever  being 
given  in  charge  by  her  to  the  charger  or  his  wife,  the 
suspender  is  the  person  by  whom  tbe  child  was  ali- 
mented, and  with  whom  the  chargers  contracted,  in 
whatever  character  he  did  so,  was  entitled  to  with- 
draw the  child  from,  and  commit  her  to  the  charge 
of  any  person  at  any  time  he  thought  fit ;  at  all  events, 
on  paying  bygone  aliment. — III.  The  suspender  hav- 
ing intimated  his  wish  to  have  the  child  removed 
before  the  period  for  which  the  aliment  had  arrived, 
whicb  the  charger  refused  to  allow,  and  he  having 
retained  her,  in  the  face  of  the  suspender  s  intimation 
that  he  would  not  be  liable  for  the  aliment,  the  char* 
ger  has  no  claim  upon  the  suspender  for  the  soma 
charged. — IV.  The  charger  was  not  entitled  to  insiist 
for,  and  the  Sheriff  ought  not  to  have  found  it  neces- 
sary, that  either  the  child's  mother  or  Dr  Stewart 
should  be  parties  to  the  child*s  removal  from  the 
charger's  custody,  as  in  a  question  between  the  char* 
ger  and  suspender,  because  the  former  had  accepted 
oi  the  suspender  as  solely  responsible  for  what  alone 
they  were  interested  in,  viz.  the  aliment  of  the  child. 
— V.  As  due  intimation  of  the  fact  was  made  to  Dr 
Stewart,  and  as  he  did  not  object,  the  charger  was 
not  entitled  longer  to  retain  the  child ;  and  he  cannot 
demand  aliment  for  a  child  so  illegally  and  improper* 
ly  kept  by  him,  underthe  cireumstances above  detailed. 

The  charger  pleaded — I.  There  being  no  dispute 
OS  to  the  accuracy  of  the  amount  of  the  sum  con- 
cluded for,  and  the  anspender  having  admitted  the 
fact  of  his  having  granted  an  obligation  for  tbe  regu- 
lar payment  of  the  aliment,  he  is  not  entitled  to  evade 
payment,  on  tbe  ground  that  the  charger  is  not  entitled 
to  retain  the  custodv  of  the  child. — II.  It  being  ad- 
mitted in  the  record  in  the  Inferior  Court,  that  the 
charger  8  wife  was  '<  instructed  by  tlie  mother  to  giv0 
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the  child  to  no  person  but  herself,  or  a  person  aatho- 
ritied  by  a  writing'  under  her  hand/'  the  charger  is 
bound  to  keep  the  child  till  such  authority  is  pro- 
duced.— III.  The  application  in  the  Inferior  Court, 
on  the  part  of  the  suspender,  was  for  delivery  of  the 
child  to  himself.  It  is  only  since  proceedings  com- 
menced in  this  Court  that  the  suspender  alleges  he 
was  empowered  to  make  the  demand  by  the  parents. 
He  has  neither  produced  the  authority  of  Dr  Stewart, 
nor  of  the  mother,  to  justify  the  charger  parting  with 
the  child. — IV.  It  is  matter  of  indilTerence  to  the 
charger  to  whom  the  child  is  delivered,  provided  he 
is  legally  exonered  of  his  charge.  He  is  therefore 
ready,  on  receiving  payment  of  the  aliment,  and  of 
the  expenses,  to  deliver  the  child  to  whoever  the 
Court  shall  ordain  him  to  do  so. — V.  The  circum- 
stance of  Dr  Stewart  not  having  given  his  consent  to 
the  demand  on  the  part  of  the  suspender,  though  cited 
as  a  party  to  the  process,  is  a  proof  that  the  suspen- 
der's proceedings  have  not  met  with  the  sanction  of 
that  individual. 

'*  The  Lord  Ordinary  (i28th  January  1892,)  having  heard 
parties*  procurators,  and  considered  the  closed  record,  and  Infe- 
rior CcHirt  process,  Suspends  the  letters  jimp/iciter,  and  decerns  : 
Findft  the  respondent  liable  in  expenses,  both  here  and  in  the  In- 
ferior Courts  aod  allows  an  account  thereof  to  be  given  iu,  and 
to  be  taxed  by  the  auditor.~iVbt«. — If  the  custody  of  the  child 
bad  formed  the  proper  question  at  issue,  the  present  impression 
of  the  Lord  Ordinary  is,  that  it  must  have  been  decided  in 
favour  of  the  suspender.  He  is  the  person  ostensibly  entrusted 
by  the  parents,  whose  nSmes  are  concealed,  with  the  manage- 
ment of  the  chi]4-L.4Ui  implication  fairly  arising  from  the  dis- 
bursement of  the  sums  necessary  for  its  maintenance ;  and  it 
seems  impossible,  in  opposition  to  this  reasonable  implication,  to 
lis'ten  to  the  incredible,  or  rather  unintelligible  averment  of  the 
charger,  that  his  wife  received  the  child  from  the  mother,  with 
an  express  instruction  not  to  give  up  the  child  but  to  the  lady, 
*  or  some  one  authorised  by  a  writing  under  her  own  hand  to 
receive  it,*  "it  being  at  the  yerj  same  time  admitted  by  the 
charger,  that  the  name  of  the  mother  was  concealed  both  from 
him  and  his  wife.  If  a  pretence  of  this  kind  were  listened  to, 
and  required  to  be  obviated  in  the  way  pointed  out  by  the  She- 
riff, viz.,  by  calling  the  mother  into  Couht,  the  consequence 
would  be,  that  a  trust  of  this  kind  never  could  be  effectually 
ctercificd,  as  it  would  always  be  in  the  power  of  persons  actuated 
either  by  curiosity  or  some  more  interested  motive,  to  deny  the 
power  of  the  ostensible  guardian,  until  that  very  disclosure  was 
loadc  which  it  was  the  object  of  his  employment  to  prevent. 
But  there  is  here,  properly,  no  question  as  to  the  custody  of  the 
child.  The  only  question  is,  the  liability  of  the  suspender  for 
the  aliment  for  the  year  and  a  half  current,  fnom  September 
1828  to  March  ISdO;  and  the  claim  for  the  cbai^er  is  founded 
in  the  original  summons,  on  a  written  obligation,  of  date  the 
Idrh  March  I824v  That  is,  a  letter  to  the  charger  from  the 
su«prnder,  acting  on  behalf  of  the  father  (whose  name  is  not 
mentioned),  and  clearly  imports  nothing  more  than  an  employ- 
ment by  the  suspender  as  so  authorised,  of  the  charger,  to  keep 
the  child,  on  receiving  £7  a-year  per  advance.  Now,  it  is  ad- 
mitted that,  in  September  18^28,  and  before  the  aliment  pursued 
for  became  due,  the  suspender  demanded  the  deliverv  of  the 
child,  and  was  refused,  and  upon  such  refusal,  intimated  that  he 
would  not  be  liable  for  the  further  aliment  The  Lord  Ordi- 
nary considers  that,  by  this  intimation,  the  employment  by  the 
su«pender  was  withdrawn,  and  that,  therefore,  no  claim  can  lie 
upon  that  letter  against  the  suspender.  If  the  charger  means 
to  found  apon  an  employment  by  L)r  Stewart,  the  person  who 
first  took  the  management  of  the  child,  or  bv  the  mother,  he 
must  take  steps  against  those  parties  ;  and  if,  as  seems  to  be 
implied  in  some  parts  of  the  pleadings  in  the  Inferior  Court,  he 
means  to  assert  bis  right  as  mandatory  of  the  mother  (whose 
Ttame  is  u0kno\vn  to  him),  to  iubist  in  her  claims  of  alimcut 


.igainst  the  &ther,  and  the  present  suspender  as  acting  for  the 
father,  it  ifl  clear  that  that  rather  unusual  ground  of  action  doe.<« 
not  admit  of  being  discussed  in  the  present  process.*' 

The  charger  reclaimed.  At  advising, 
Lord  Glailee  thought  the  interlocutor  right.  The  action  must 
be  taken  as  it  stood.  It  was  plain,  that  if  Dr  Forbes  was  known 
only  as  mandatory,  he  could  be  objected  to  only  in  that  character. 
But  he  was  the  mandatory  of  the^  father.  And  if  the  father  paid 
the  whole  aliment  of  the  child,  he  was  not  satisfied  that  he  might 
not  be  entitled  to  say,  "  I  will  have  the  child  better  educated." 
If  the  mandate  was  recalled — then,  without  saying  any  thing  on 
the  question  of  custody,  it  was  plain  that  the  action  brought  was 
good  for  nothing. 

Lord  Meadotobank  thought  that  the  chargers  should  have  been 
very  much  obliged  by  Dr  Forbes's  offer  to  take  the  child. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Division. — Lord  Ordinary,  Fullerton. — Act,  Solicitor- 
General  (Cockbum),  Cuninghame. — Alt,  Small  Keir. — Ro- 
derick M'Kenzie,  and  John  Brown,  Agents. — Mr  Thomson, 
Clerk [7\  C] 

2d  March  1832. 

No.  263.  —  ALEXANDEa  Williamson,  Pursuer ,  v,  William 

GoLDIE,  &c.  Deftivlera, 

Process— Road  Trustees— Title  to  Pursue^District  Clerks* 
Heldf  that  the  clerk  of  the  trustees  of  one  district  in  a  county^  is 
not  entitled  to  pursue  the  trustees  of  another  district,  for  t/ie  pre- 
vention ofneu>  tolls  erected  by  them,  supposed  to  be  prejudicial  to 
his  districtt  or  t/ie  recovery  of  damage  alleged  to  have  been  thereby 
occasioned. 

The  county  of  Peebles  was  divided  into  six,  instead 
of  two  districts,  by  an  Act  of  Parliament  in  1830.  A 
certain  amount  of  debt  fell  to  be  allocated  under  the 
Act,  among;  these  different  districts,  and  upon  their 
several  toll-bars.  A  dispute  arose  between  the  trus- 
tees of  the  first  and  those  of  the  second  district.  lu 
virtue  of  their  powers  under  the  Act,  they  referred 
the  matter  to  the  Sheriff  of  I'-dinburgh,  who,  on  the 
29th  of  March  1831,  issued  a  final  award.  Meanwhile, 
the  trustees  of  the  first  district  proceeded  to  erect  a 
new  toll-bar,  with  the  view,  as  alleged,  of  detracting 
from  the  resources  of  the  second  district.  According- 
ly, the  pursuer,  as  clerk  to  the  trustees  of  the  latter, 
and  as  authorised  by  them,  brought  an  action  against 
the  other  body  of  trustees,  concluding,  inler  alia,  that 
^^  therefore  it  ought  and  should  be  found  and  declared, 
by  decree  of  the  Lords  of  our  Council  and  Session, 
that  the  said  new  toll-bar  at  Linton,  in  so  far  as  it 
interferes,  by  means  of  pass-tickets  or  otherwise, 
with  the  revenues  heretofore  collected  at  the  Rumanno 
and  IJarestanes  toll-bars,  is  an  illegal  and  unwarrant- 
able interference  with  the  rights  of  the  trustees  of  the 
second  district,  as  ascertained  and  settled  by  the  fore- 
said award  of  the  Sheriff-depute  of  the  county  of 
Edinburgh,  and  a  fraud  against  the  statutory  trans- 
action between  the  trustees  of  the  first  and  second 
districts,  for  the  allocation  of  the  debt  affecting  the 
old  western  district  of  the  said  county :  And  the  same 
being  so  found  and  declared,  the  said  William  Goldie, 
as  clerk  foresaid,  and  Sir  John  Hay  of  Smithfield  and 
fiayston,  Bart,  Alexander  Goldie,  W.S.,  John  Ker, 
\V.8.,  Charles  Ferrier,  accountant  in  Edinburgh,  the 
Uev.  Alexander  Forrester,  minister  of  Newlands, 
and  John  Allan  Woddrope,  of  Garvald,  Esquire, 
trustees,  Iiaving  their  qualification  in  the  said  fir^t 
district;  and  acting  trustees  in  that  district,  and  James 
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Lawson,  their  tacksman,  at  the  said  new  Linton 
toll-bar,  defenders,  and  all  others  deriring  right  from 
the  trustees  of  the  6r8t  district,  ought  and  should 
be  prohibited  and  discharged  from  exacting  toll  and 
delivering  pass-tickets  at  the  said  new  toll-bar,  to  the 
prejudice  of  the  revenue  of  the  said  Harestanes  and 
itomanno  toll-bars :  As  al$o,  the  said  William  Goldie, 
defender,  as  clerk  foresaid,  and  the  said  trustees  of  the 
first  district,  his  constituents,  ought  and  should  be 
decerned  and  ordained,  by  decree  foresaid,  to  make 
payment  to  the  pursuer,  as  clerk  foresaid,  or  to  the 
clerk  or  treasurer  for  the  time  being  of  said  district, 
of  the  sum  of  £500  Sterling,  or  of  such  other  sum,  less 
or  more,  as  shall  be  ascertained  to  be  the  amount  of 
the  toll-dues  illegally  and  unwarrantably  exacted  at 
the  said  new  Linton  toll,  to  the  prejudice  of  the  said 
two  tolls  within  the  second  district." 

To  this  action  both  preliminary  defences,  and  de- 
.  fences  on  the  merits,  were  given  in.  The  preliminary 
were,  inter  aliay  as  follows : — I.  The  pursuer  has  pro- 
duced no  title  to  insist  in  this  action.  Although  road- 
trustees  may  legally  sue  or  be  sued  in  name  of  their 
clerk,  the  mere  circumstance  of  the  pursuer  being 
clerk  does  hot  infer  authority  to  insist  in  any  action. 
He  is  bound  to  produce,  not  merely  his  nomination  as 
clerk,  but  also  the  minutes  or  authority  under  which 
he  insists. — II.  The  pursuer  has  no  authority  in  this 
case.  As  it  is  provided  by  section  9th  of  the  Turn- 
pike Act  for  the  county,  that  certain  persons  shall  be 
appointed  trustees  for  carrying  into  execution  all  and 
every  the  purposes  of  this  act,  and,  by  section  10th, 
the  said  county  roads  are  divided  into  districts,  it 
follows  that  the  trustees  appointed  are  not  merely 
trustees  for  the  roads  of  the  whole  county,  but  like- 
wise trustees  for  each  of  the  six  districts.  The  trus- 
tees of  the  second  district,  therefore,  are  no  other 
tlian  the  trustees  of  the  whole  county,  and  this  action 
18  not  only  unauthorised  by  these  trustees,  but  is  con- 
trary to  their  express  resolution. — III.  Even  if  the* 
pursuer  had  derived  his  authority  from  any  particular 
trustees,  being  heritors  in  the  second  district,  such 
sanction  would  be  of  no  avail,  there  having  been  no 
delegation  of  powers  to  any  such  heritors  from  the 
general  meeting,  and  such  heritors  not  being  entitled 
to  assume  powers  of  management,  without  a  delega- 
tion from  the  general  meeting. — IV.  By  section  7th  of 
the  general  Act,  no  order  pronounced  at  a  general 
meeting  of  trustees  can  be  altered  or  revoked,  unless 
certain  steps  therein  set  forth  are  taken.  The  de- 
fenders having  given  in  a  report  of  their  proceedings, 
in  which  they  specially  set  forth  their  intention  of 
erecting  the  gate  in  dispute,  and  this  report  having 
been  approved  of  by  the  general  meeting  of  trustees, 
it  cannot  be  altered,  except  in  the  way  prescribed  by 
the  Statute. 

'••The  Lord  Ordinary  (8tli  February  1832.)  having  heard 
parties'  procurators,  and  thereuft<*r  considered  the  process,  Sus- 
taiuH  the  dihitory  defiMices  agiiinst  the  title  of  the  pursuer,  Alex- 
ander Williamson,  to  pursue  this  action,  dismis^tes  the  action, 
|uid  decerns :  Finds  uo  expenses  due  to  either  party.'* 

The  pursuer  reclaimed. — At  advising, 

The  Lord  Jusiice-Cterk  could  see  nothing  to  infer  that  the 
trustees  might  be  frittered  into  live  hundred  districts,  and  that  every 
pne  of  thcbc  might  buve  a  clerk.     Though  the  Act  gave  power  to 


divide  the  county  into  districts,  it  still  regarded  the  general  body 
of  trustees,  and  Williamson  as  their  clerk.  It  was  impossible 
to  apply  the  provisions  as  to  general  road  tmstees,  to  every  petty 
clerk. 

Lord  Meadowbank  would  have  thought  it  perfect  insanity,  bad 
these  trustees  got  any  such  power  as  that  contended  for.  For 
if  so,  they  might  just  have  played  at  ducks  and  drakes  with  the 
public  money.  He  himself  was  in  three  such  districts.  It  would 
be  very  hard  for  the  public,  if  the  three  districts  could  can7  on 
such  contentions  with  one  another.  The  pursuer  bad  ju^t  been 
ill  advised,  and  must  take  the  consequence. 

The  Court  refused  the  note,  with  expenses  since 
the  Lord  Ordinary's  interlocutor. 

Authorities  for  Defenders. — Alexander  v.  Seymour,  2d  De- 
cember 1828 ;  Shaw  and  Dunlop's  Reports.  Mill  p.  Craigie, 
25th  June  1827;  House  of  Lords,  Wilson  and  Shaw,  VoL  IL 
642.  Goldie.  see  Dow*s  Reports,  Vol  II.  p.  534.  Calder  a. 
Leannonth,  27th  January  1831 ;  Sbaw  and  Dunlop. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act.  Dean 
of  Faculty  ( Hope),  William  Bell.— ^/^  Skene,  W.  Forbes.^ 
Dickson  and  Stewart,  W.S.,  and  James  Goldie,  W.S.,  Agents. 
—Mr  Thomson,  Clerk [T.  C] 

U  March  I8S2.  " 

No.  264. — DcGALD  M'lNTvnE,  Suspender,  a.  RoBEar  Lamb, 

Charger. 

Jurisdiction— Admiralty  Court  of  Leith — Canongate — ffeid^  thai 
the  Admiralty  Court  of  Leith  had  juntdietian  oaer  the  I^ortk 
Back  of  the  Camrngale^  in  an  action  fir  payment  of  j£21^  4«.9 
the  batance  of  a  timber  account. 

Lamb  raised  an  action  in  1823-4,  against  M'lntyre, 
for  £24,  4s.,  the  balance  of  a  timber  account.  M'ln- 
tyre  then  resided  in  the  North  Back  of  the  Canongate, 
and  the  Court  selected  by  the  pursuer  was  the  Ad* 
miralty  Court  of  Leith.  Lamb  obtained  decree  in 
Jbros  and  charged  upon  it.  M^Intyre  suspended,  on 
the  ground  of  want  of  jurisdiction.  Lord  Eldin  re* 
fused  the  bill>  with  expenses,  on  the  6th  of  December 
1824.  The  suspender  petitioned  the  Court,  setting 
forth — That  by  yarions  charters,  from  1603  down-. 
wards,  the  Magistrates  of  Edinburgh  had  a  maritime 
jurisdiction  in  Leith  :  That  they  had,  from  time  im* 
memorial,  held  an  Admiralty  Court  in  Edinburgli,  aa 
Admirals  of  the  port  of  Leith :  That  they  had  ap- 
pointed as  their  depute,  the  Baron  Bailie  of  Leith, 
who  long  held  a  Court  at  Leith  for  maritime  causes, 
but  that  he  bad  lately  been  succeeded  by  the  resident 
Magistrates  of  Leith  as  Admirals-substitute,  who  had 
entertained  actions  of  various  descriptions,  and  had 
attempted  to  extend  their  jurisdiction  over  Edinburgh, 
the  Canongate,  and  other  places  in  the  neighbourhood, 
*-and  he  contended,  that  Canongate  was  ylira  ierri^ 
torium,  and  had  not  in  practice  been  included  :  That 
the  nomination  of  the  Admiral-substitutes  was  illegal ; 
and  that  the  case  was  not  one  proper  to  an  Admiral- 
depute*  To  this  petition,  Lamb  gave  in  answers, 
contending — That  the  Admiralty  Court  of  Leith  was 
not  in  the  situation  of  an  inferior  Court  of  Admiralty, 
subsisting  by  deputation  from  the  High  Court  of 
Admiralty:  That,  since  the  decision  in  Craig  against 
Jameson,  the  jurisdiction  of  the  Admiral  of  Leith,  in 
maritime  caoset,  over  Edinburgh,  had  never  bc^n 
questioned ;  and  that  the  cases  brought  before  it  were 
not  of  the  various  descriptions  stated.  At  advising. 
May  13,  1825,  the  Court  superseded  till  the  issue  of 
a  depending  declarator  between  the  Officers  of  State 
and  thu  Magistrates  of  Ediubui^h  and  others.     The 
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declarator  was  decided  in  favour  of  the  Magistrates^ 
in  $0  far  as  the  jarisdiction  of  the  Court  at  Leith  was 
concerned,  on  the  16th  of  November  1831.  The 
charger  applied  by  note,  to  have  his  case  resumed. 
On  advising  it  again, 

Tbe  Lord  Juttire-Cferk  obserred.  that  the  limits  of  the  juris- 
diction were  still  left  for  consideration. 

Lord  GUnUe  thought  the  case  of  Craig  v,  Jameson  well  de- 
cided. 

Lord  Cringletie  remsrked,  that  the  Coart  had  sustained  the 
jarisdiction  of  the  Admiralty  Court  at  J^eitb,  and  that  the 
judgment  before  them  had  been  given  at  Leith. 

The  Court  refused  the  bill,  with  expenses. 

Suspender's  Authoritie8.~A.  P.  22d  March  1661.  Haig, 
&C.0.  Campbell,  16th  July  1768;  M.  7517.  Burge  &  firyce, 
r.  M*Leiry,  14tb  June  1776;  M.  7521. 

Charger's  Authorities. — Craig  p.  Jameson,  5th  March  1772. 
Brown,  December  23,  1824,  (Outer  House,  Lord  Cringletie, 
not  reported. ) 

Second  Division. —  Lord  Ordinary,  £1din..^^cf.  P.  Ro- 
bertson.— jtli.  Solicitor- General  (CockbumX  More. — Wm. 
FoUoek,and  A.  Snody,  S.S.C.,  Agents.— Mr  Holland,  Clerk. 

Sd  March  18S2. 

Na  265.— WiLtiAM  Ainsi.ie  Turneb,  TArr's  Trustee,  Advo~ 
caior,  V.  Mrs  Liltas  Ballandene,  or  M*Ilwhannel,  and 
Spouse,  Retpondentt. 

Servitude —  Coal — Level— Reserved  Right  —  Tke  proprietor  of 
two  adjoining  baronia  having  feued  out  part  of  one  of  thewt 
vnder  a  raervalion  of  tke  coal  and  coal--keught  therein  ;  and 
having  thereafler  told  the  other  barony,  awl  the  coal  and  rights 
so  reserved — Held,  that  the  proprietor  of  the  last  wa$  not  entitled, 
by  meant  of  a  steam-engine,  to  throw  the  waterfront  the  lands  of 
the  last  barony  into  a  level,  on  the  lands  of  the  firmer. 

Prior  to  1748,  the  Duke  of  Argyle  was  proprietor 
of  the  lands  and  barony  of  Campbell,  with  the  coal 
and  coal-heughs  thereof,  iu  the  coon  ty  of  Clackmannan, 
and  was  also  superior  or  proprietor  of  the  adjoining 
lands  and  barony  of  Muckhart,  in  the  county  of  Perth, 
and  sole  proprietor  of  the  coal  and  coal-heughs  of 
these  last  lands.  About  the  year  1747,  his  Grace  feued 
out  to  the  predecessors  of  the  respondents  M^IIwhan- 
nel,  the  lands  of  Wester  Pitgobar,  being  part  of  the 
lands  in  the  barony  of  Muckhart.  In  the  charters 
granted,  there  was  this  reservation : 

"  Reserving  always  to  his  Grace,  and  his  heirs  and  successors, 
the  coals  and  coal-heughs  in  the  said  lands,  with  the  liberty  of 
<^^i?R>ng  coals  and  coal-heughs  on  any  part  of  the  said  lands ;  but 
if  his  Grace  and  his  foresaids  should  make  a  new  level  which 
had  not  been  formerly  made,  then  and  in  that  case,  they  should 
be  obliged  to  pny  to  the  said  John  Ballandene  and  his  foresaids, 
the  damages  which  he  or  they  should  sustain  thereby,  as  the 
same  should  be  ascertained  by  two  fit  and  faithful  men,  to  be  mu- 
tually chosen  by  his  Grace  and  his  foresaids,  and  the  said  John 
Ballandene  and  his  foresaids.** 

In  180S,  the  barony  of  Campbell  was  acquired  by 
Mr  Crawfnrd  Tait  from  the  Duke  of  Argyle,  along 
with  the  coals,  coal-heughs,  and  whole  parts,  pendicles, 
and  pertinents,  &c.  He  also  acquired  by  the  same 
charter,  the  whole  coal  and  coal-heughs  which  belong- 
ed to  the  Duke  of  Argyle,  within 

"  All  and  whole  the  lands  and  barony  of  Muckhart,  compre- 
hending in  particular  the  lands  and  others  under  written,  viz. 
The  lands  of  £aster  and  Wester  Pitgobar,  the  lands  of  Hilton 
Pitgobar,  the  lands  of  Middle  Pitgobar,  the  lands  of  Cowden, 
the  Unds  of  Law,  the  lands  of  Cafttletown  and  Blairhill,  the 
lands  of  Barrondries,  the  lands  of  Ballili^tk,  the  mill  of  Muck- 


hart, and  mill-lands  belonging  thereto;  with  full  power  and 
liberty  to  the  said  Crawfurd  Tait  and  his  aforesaid,  of  working 
coal  and  putting  down  sinks  within  any  part  of  the  said  lands, 
in  so  far  as  we  or  any  of  us  have  right  to  do  so,  agreeable  to  the 
charters  granted  by  me  the  said  Duke,  or  my  ancestors  or 
authors,  to  our  feuars  and  vassals  within  the  said  lands.** 

Mr  Tait  having  fallen  into  difficulties,  Mr  Turner, 
the  advocator,  was  appointed  his  trustee,  and  sometime 
thereafter,  took  a  lease  of  the  coal  under  a  part  of  the 
lands  in  the  barony  of  Muckhart,  which  had  been  dis« 
poned  by  the  Duke  of  Argyle  previous  to  1748.  Turner 
likewise  commenced  working  the  coal  in  the  barony 
of  Campbell.  Upon  the  lands  of  Pitgobar,  which  are, 
in  point  of  situation,  higher  than  the  adjoining  lands, 
the  coal  of  which  Turner  had  commenced  working — 
there  was  a  level  which  had  been  used  for  draining  the 
workings  of  the  coal  in  the  former  lands.  In  working 
the  new  coal  in  the  lands  of  Campbell,  Turner  had 
carried  the  water  to  a  particular  point  by  means  of  a 
level,  and  there  had  erected  a  steam-engine,  by  which, 
it  was  pumped  up  and  thrown  into  the  level,  in  the 
lands  of  Pitgobar.  The  respondents,  M'llwhannely 
presented  an  application  to  the  Sheriff,  complaining  of 
this  proceeding,  and  praying  for  an  interdict  according- 
ly. In  support  of  this  application,  they  contended--i. 
That  from  the  natural  situation  of  their  lands,  being 
the  superior  tenement,  they  could  never  be  burdened 
with  a  servitude  of  this  kind,  unless  it  was  expressly 
so  provided  in  their  titles. — II.  That  their  titles  im* 
posed  no  such  servitude,  but  only  reserved  to  their 
author,  the  Duke  of  Argyle,  the  coal  and  coal-heughs 
witliin  these  lands,  with  liberty  of  digging  coal  and 
coal-heughs  therein :  That  a  level  might  be  reserved 
by  implication,  so  far  as  was  necessary  to  work  the 
coal  in  these  particular  lands,  but  that  it  could  not  be 
implied  from  tliat,  that  any  such  level  was  reserved 
through  the  respondents*  property,  for  working  of  coal 
in  different  or  adjoining  lands. — III.  At  all  events, 
no  such  level  was  reserved  for  the  purpose  of  drain- 
ing the  coal  in  the  barony  of  Campoell,  through  the 
respondents*  property,  which  was  in  the  barony  of 
Muckhart. — IV.  The  erection  of  a  steam-engine  was 
manifestly  illegal,  as  it  was  by  that  means  alone  that 
the  water  had  oeen  raised  beyond  its  natural  levels 
and  made  to  flow  over  the  respondents*  property. 
For  the  advocator,  it  was  answered — I.  That  the  reser- 
vation in  the  respondents'  titles  was  a  qualification  of 
their  right ;  and  as  the  advocator  came  in  place  of 
their  author,  who  was  proprietor  of  both  baronies  at 
the  time  their  charter  was  granted,  and  coutinued  pro- 
prietor of  the  coal  in  both  baronies,  with  the  right  of 
working  the  same,  he  was  entitled,  and  must  be  held 
to  have  reserved  a  right  to  make  levels  through  all 
the  lands  for  working  the  coal,  in  either  or  both. — IL 
That  a  reserved  right  must  be  interpreted  in  a  man- 
ner the  most  favourable  to  the  party  reserving  it. — 
III.  That  the  pursuer  was  not  using  his  right  in 
emulalionem,  ana  was  entitled  to  exercise  it  in  the 
way  most  beneficial  to  himself. 

The  Sheriff  appointed  Mr  Geddes,  mining-engineer, 
to  make  a  report  upon  the  subject ;  and  this  report 
having  been  given  in,  the  following  interlocutor  was 
pronounced :— > 

**  No  objection  being  stated  to  the  report  of  Mr  John  Geddes, 
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mining-engineer,  approves  thereof,  and  of  the  rclatire  plan  and 
diagram  annexed  to  the  report :  Finds,  that  bj  means  of  a 
steam-engine  erected  On  the  lands  of  Kellybaiik,  an  additional 
quantity  of  water  to  that  arising  from  the  pursuers*  lands  is 
torown  upon  their  surface,  and  passes  over  the  same,  a  distance 
of  one  thousand  and  sixty-five  yards,  and  then  falls  into  the 
river  Devon,  which  steam-engine  pumps  up  the  water  seven 
fathoms  from  the  mine  and  levels  of  the  rough  coal,  and  delivers 
it  into  the  day-level,  along  which  it  passes  to  its  mouth  or  out- 
let, where  it  is  discharged  on  the  surface  of  the  pursuers'  lands : 
Finds  that  the  said  additional  quantity  of  water  is  brought  from 
the  coal-workings  in  the  lands  of  the  defenders  John  Mathie, 
Jean  and  Anne  Patton,  and  the  coal  under  the  feus  of  Dollar, 
belonging  to  the  defender,  Mr  Turner,  along  with  the  water 
arising  from  Kellybank  coal :  Finds,  that  under  the  reservation 
in  the  pursuers'  title-deeds,  specified  in  the  interlocutor  of  15th 
of  October  last,  the  defender,  Mr  Turner,  was  not  entitled,  by 
the  foresaid  oput  manufaclum,  to  throw  the  said  additional 
water  on  the  pursuers'  grounds ;  and  no  attempt  appears  to  have 
been  made  to  do  so  previous  to  the  spring  of  1826  :  Interdicts 
the  defender  from  bringing  to  the  surface  of  the  pursuers' 
grounds  any  of  the  water  arising  from  the  workings  of  the  fore- 
said coal  in  time  coming;  and  decerns." 

Turner  having  presented  an  advocation,  the  Lord 
Ordinary,  on  13th  December  1831,  pronounced  this 
interlocutor : — 

"  The  Lord  Ordinary  having  heard  counsel  for  the  parties  on 
the  dosed  record,  and  afterwards  considered  the  plans,  produc- 
tions, and  whole  process, —  Finds,  in  terms  of  the  Sheriff's  in- 
terlocutor, that  by  means  of  a  steam-engine  erected  on  the  lands 
of  Kellybank,  an  additional  quantity  of  water  to  that  arismg 
from  the  pursuers*  lands,  is  thrown  upon  their  surface,  and 
passes  over  the  same,  a  distance  of  one  thousand  and  sixty-five 
yards,  and  then  falls  into  the  river  Devon,  which  steam-engine 
pumps  up  the  water  seven  fathoms  from  the  mine  and  levels  of 
the  rough  coal,  and  delivers  it  into  the  day  level,  along  which  it 
passes  to  its  mouth  or  outlet,  where  it  is  discharged  on  the  sur- 
face of  the  pursuer's  lands:  Finds  that  the  said  additional  quan- 
tity of  water  is  brought  from  the  coal-workings  in  the  lands  of 
John  Mathie,  Jean  and  Anne  Patton  (the  other  defenders  in 
the  Inferior  Court),  and  the  coal  under  the  feus  of  Dollar  be- 
longing to  the  advocator,  along  with  the  water  arising  from 
Kellybank  coal :  Remits  the  cause  timpliciter  to  the  Sheriff,  and 
decerns  :  Finds  the  advocator  liable  in  expenses,  both  in  this 
and  in  the  Inferior  Court ;  and  remits  the  account  thereof,  when 
lodged,  to  the  auditor,  to  tax  the  same,  and  to  report." 

Turner  having  reclaimed, 

Lord  Prfwrfew*.— The  proprietor  of  two  baronies,  if  he  wants 
to  communicate  the  rights  ot  the  one  to  the  other,  must  just  go 
to  work  in  the  same  way  as  if  they  belonged  to  different  pro- 
prietors. If  he  reserves  right  to  the  coal  in  said  lands,  that 
can  only  apply  to  the  lands  of  which  the  disposition  is  granted. 

Lord  Craigie — I  have  some  doubt  on  the  general  view  of  the 
case.  I  conceive,  that  one  great  object  was  to  presen'e  the  coal, 
and  the  right  of  working  it,  to  the  proprietor ;  and  I  think  he 
might  use  levels,  which  he  had  at  the  time,  for  the  purpose  of 
working  the  coal,  but  if  he  makes  new  onef^,  he  must  pay  da- 
mages.  Where  a  man,  having  a  great  estate,  containing  a  great 
quantity  of  coal,  feus  out  the  property  with  a  reservation  of  the 
ccal,  I  am  not  ready  to  say,  that  his  right  to  use  levels  is  not 
to  extend  to  the  whole  lands* 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.— ^c/.  Cuning- 
hame. — AU,  Jameson. — R.  Rutherford,  and  Wotherspoon  and 
Mack,  W.S.,  Agents.— Mr  Bell,  Clerk [J.  m  D.] 

Sd  March  \%^2. 

No.  266. — Oekeral  Balfour,  Reclaimer,  v.Thk  Mabquis  of 
'TwBBDDALE's  CoMHiBSiONERS,  &c.,  RcipondenU, 

Process — Competency — Multiplepoinding — A  party  having  al- 
iowed,  without  oiifection,  an  interlocutor  approving  of  a  condescen^ 
dcnce  of  the  fund  in  medio,  lodged  for  him  by  another  party,  to 


become  final  f  and  haoing^wen  in  a  ciiUm  on  taidfundt  to  which 
anol/ter  party,  however,  loas  preferred  by  the  Court — Held,  that 
under  a  remit  to  the  Lord  Ordinary  to  hear  parties  on  the  present 
amount  ofarrean,  it  was  incompetent  for  his  Lordship  to  decide 
any  thing  but  the  amount  of  arrears  since  the  date  of  the  con- 
descendence approved  of;  and  that  ke  was  not  en  titled  to  entertain 
the  question,  how  far  the  rights  of  the  condescender,  who  was  also 
a  claimant,  were  saved  in  the  competition,  by  the  decree  of  pre^ 
ference  pronounced  by  the  Court. 

The  Marquis  of  Tweeddale  is  vested  with  the  office 
of  bailie  of  the  regality  of  Dunfermline,  in  virtue  of 
Crown  charters  rommencing  in  1580,  which  were 
subsequently  renewed  and  confirmed.  These  con- 
veyed, inter  alia,  to  the  Bailie,  ^^firmas  moUndinala 
villee  de  Finglassie  extendcn,  ad  octo  bdlax  farina  "  In 
1641,  the  Crown  granted  a  lease  of  the  whole  feu  and 
teind  duties  of  the  said  regalitv  to  the  Earl  of  Dun- 
fermline, who  was  then  heritable  Bailie,  but  without 
prejudice  to  the  grantee,  his  heirs  or  successors,  of 
any  offices,  duties,  rights,  &c.,  whatever,  of  the  said 
regality.  This  was  renewed  down  to  1780,  when  it 
passed  to  others,  at  the  rent  of  £I00  a-year.  General 
Balfour,  the  reclaimer,  is  proprietor  of  the  lands  of 
Finglassie,  which  are  within  the  regality,  and  for  these 
he  pays,  in  virtue  of  a  Crown  charter  of  1688,  a 
reddendo  of  £25,  5.  5.  Scots,  ^^  una  cum  octo  bollis, 
quart  nor  pads  farina,'*  S^c.  ^^  in  nomine  feudifirmaJ* 
General  Balfour  paid  his  "  feu  duties"  to  the  Crown 
up  to  1811.  In  1802,  the  Commissioners  of  the  Mar- 
quis of  Tweeddale  raised  an  action  against  the  General's 
father,  for  payment  of  arrears  of  feu  and  other  duties, 
owing  to  the  Bailie,  from  1781.  The  General  then,  in 
1822,  brought  a  process  of  multiplepoinding,  in  which 
the  Officers  of  State  were  called,  and  the  Court,  on  3d 
June  1831,  pronounced  this  interlocutor: — 

*<  Find  that  the  Marquis  of  Tweeddale,  as  heritable  bailie  of 
the  regality  of  Dunfermline,  by  grants  from  the  Crown,  fortified 
by  immemorial  usitgo,  has  been  provided  to,  and  is  entitled  to 
payment  of  eight  bolls  of  oatmeal  yearly,  furth  of  the  lands  of 
ringlassie,  as  his  fee  in  respect  of  the  said  office :  Find  that  said 
eight  bolls  of  oatmeal  constitute  a  burden  upon,  and  a  deduction 
from  the  feu-duties  payable  to  the  Crown  from  the  said  lands  of 
Finglassie :  Therefore  prefer  the  said  James  and  Robert  Douglas 
as  commissioners  foresaid,  to  the  fund  i'l  medio,  consisting  of 
the  arrears  of  said  feu-duty,  amounting  annually  to  eight  bolls 
of  oatmeal,  after  satisfying  the  Crown,  or  tlie  grantees  of  the 
Crown,  for  the  surplus  of  the  said  feu  duty,  and  decern :  Remit 
to  the  Lord  Ordinary  to  hear  parties  farther  as  to  the  present 
amount  of  the  said  arrears,  and  to  do  therein  as  to  his  Loidi»hip 
shall  seem  just;  and  find  no  expenses  due  to  either  party.'* 

The  case  having  gone  back  to  the  Outer-House, 
Lord  FuUerton  pronounced  this  judgment,  9th  July 
1831  :— 

<*  Finds,  that  in  this  multiplepoinding,  the  defenders  were,  by 
interlocutor  of  the  2lst  December  18'^  allowed  to  give  in  a 
condescendence  of  the  funds  in  the  hands  of  the  raiser,  who  was 
allowed  at  the  same  time  to  see  and  object  to  it  when  lodged : 
Finds,  that  a  condescendence  was  accordingly  given  in  by  the 
claimants,  James  and  Robert  Douglas,  factors  for  the  Marquis 
of  Tweeddale,  which  condescendence  set  forth  the  fund  in  medio 
as  consisting  of  the  arrears  of  feu-duty  of  eight  bolls  of  mea), 

fayable  out  of  the  lands  of  Finglassie,  from  crop  1781  to  crop 
821,  both  inclusive :  Finds,  that  by  interlocutor  on  this  conde- 
scendence of  16th  May  1823,  the  Lord  Ordinary,  *  in  respect  no 
objections  have  been  made  to  the  foregoing  condescendence,  ap- 
proves of  the  same,  and  of  new,  appoints  the  creditors  to  lodge 
their  claims  forthwith  :*  Finds,  that  the  competition  then  pro- 
ceeded, and  that  in  that  competition  the  raiser.  General  Ballour, 
appeared  as  a  claimant,  and  maintained  his  rights  in  the  form  ot 
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a  cltim  to  the  fond  in  medio,  in  so  far  as  that  fund  ooasisted  of 
the  irreara  from  1780  to  1611 :  Find8»  that  in  that  competition, 
the  Second  Division  of  the  Court  pronounced  an  interlocutor  of 
the  dd  of  June  1831,  by  which  the^  *  prefer  the  said  James  and 
Robert  Douglas  as  commissioners  foresaid,  to  the  fund  in  medio, 
consisting  of  the  arrears  of  said  feu-duty,  amounting  annually  to 
eight  bolls  of  oatmeal,  after  satisfying  the  Crown  or  the  grantees 
of  the  Crown,  for  the  surplus  of  the  said  feu-duty,  and  decern : 
Remit  to  the  Lord  Ordinary  to  hear  parties  farther  as  to  the 
present  amount  of  the  said  arrears,  and  to  do  therein  as  to  his 
Lordship  shall  seem  just :"    Finds,  that  under  this  remit — when 
taken  alongst  with  the  interlocutor  of  the  16th  of  May  1823, 
approring  of  the  condescendence  of  the  fund  in  medio  then  due 
~the  only  question  now  competent  before  the  Lord  Ordinary  is 
thepresent  amount  of  thearrears,  namely,  the  addition  to  the  arrears 
arising  since  the  date  of  the  condescendence  already  approved  of> 
and  therefore  appoints  the  raiser  of  the  multrplepoinding  to  lodge  a 
condescendence  of  these  additional  arrears,  being  the  feu-duty 
falling  due  since,  and  including  the  year  1822,  and  that  on  or  before 
the  second  box-day  in  the  ensuing  vacation — Nbt^ The  dis- 
cussion on  the  part  of  the  raiser,  General  Balfour,  has  assumed 
rather  an  anusual  form.     In  so  far  as  the  Lord  Ordinary  can 
judge,  the  question  in  regard  to  his  rights  would  have  been 
more  naturally  raised  in  the  discussion  of  the  amount  of  the  fund 
in  medio.     But  a  different  course  seems   to  have  been  adopted 
on  his  part.     A  condescendence  was  given  in  by  the  claimants, 
Messrs  Douglas,  stating  the  fund  in  medio  as  then  consisting  of 
the  arrears  of  feu«duty  at  eight  bolls  of  meal  per  annum  from 
the  year  1781  to  1821  inclusive.     He  allowed  that  condescen- 
dence to  be  approved  of,  i.  e.  he  allowed  the  fund  in  medio  up 
to  1821  inclusive,  to  be  fixed  by  the  interlocutor  of  16th   May 
]8id,  and  then  raised  the  question  of  liis  rights  in  the  character 
of  a  claimant  on  the  fund  in  medio,  to  the  extent  of  the  arrears 
from  1780  to  18i  1.     Thus  in  the  dose  of  his  condescendence 
aiid  claim,  he  states  as  his  general  object  that  be  is  entitled  to 
*  hold  his  lands  free  of  any  other  payment  than  the  stipulated 
rtd'iendum  to  the  Crown,  and  that  as  that  reddendum  has  been 
paid  up  to  March  1811,  the  whole  fund  in  medio,  from  1780, 
down  to  that  period,  ehould  be  declared  to  belong  to  him,  and 
that  he  is  entitled  to  expenses  from  the  Marquis*  factors.     In 
this  competition,  the  Court  pronounced  the  interlocutor  of  the 
Sd  June    1831,    preferring   James  and  Robert  Douglas  *  to 
the  fund  in  medio,  consisting  of  the  arrean  of  said  feu-duty, 
amounting  annually  to  eight  bolls,  after  satisfying  the  Crown  for 
the  surplus  of  said  feu-duty,  payable  in  Exchequer  or  to  other 
gnintees  of  the  Crown,*  and  remitting  to  the  Lord  Ordinary  *  to 
hear  parties  as  to  the  present  amount  of  the  fund  in  medio,* 
How  far  the  decree  of  preference  as  above  expressed,  saves  any 
rights  of  General  Balfour  as  a  claimant  in  the  competition,  is  a 
question  which  it  is  clearly  not  competent  for  the  Lord  Or- 
dinary to  entertain.     The  only  point  remitted  to  him  is  the 
prefient  amount  of  the  fund  in  medio.     And  considering  that  the 
snuount  of  the  fund  in  medio  up  to  1821  inclusive,  is  fixed  by 
the  final  interlocutor  of  16ch  May  1823,  it  appears  to  him  that 
the  order  pronounced  above  exhausts  his  powers  in  the  present 
state  of  the  process."                     y 

General  Balfour  reclaimed,  and  pleaded, — That  un- 
der the  remit,  Lord  Piillerton  had  full  powers  to 
ascertain  from  what  period  General  Balfour  was  liable 
to  account  for  arrears  of  fea-duty,  payable  forth  of 
bis  lands  of  Finglastie ;  because,  if  lie  had  not,  it  would 
hare  the  effect  of  subjecting  him  in  double  payment. 
The  interlocutor  must  hare  passed  per  incuriam^  and 
process  should  be  sis  ted  till  it  be  reduced.  The  con- 
descendence giren  in  for  the  General  was  only  hypo- 
theticaL  Answered,— The  Bailie  wan  not  to  have 
any  of  his  rights  affected  bv  the  tack.  The  reclaimer, 
though  he  has  paid  his  reddendo  to  the  Crown,  has 
admitted  on  record,  that  he  has  not  paid  his  proportion 
of  the  tack-duty.  The  interlocutor  of  May  1823  is 
final.  No  injustice  is  done  to  the  party, — and  the 
^art  ought  not  to  assist  him  on  a  point  of  form. 


Lord  Meadowbttnk.—lt  is  purely  a  question  of  form.  There 
were  tWo  condescendences — one  by  General  Balfour,  and  one  in 
his  name.  He  could  understand  that  the  Genemrs  condescen- 
dence was  his  claim  in  the  multiplepoinding,  but  the  reverse  of 
the  condescendence  lodged  in  his  name.  The  interlocutor  of 
16th  May,  though  it  approves  of  the  condescendence,  does  not 
fix  the  amount  of  the  fund  in  medio.  Was  the  Ck)urt  to  pre- 
clude General  Balfour  from  questioning  the  accuracy  of  the 
fund  condescended  on  in  his  name  ? 

/ifory.-^Tbe  first  Condescendence  was  by  the  General  him- 
self*  The  second  was  lodged  by  the  Commissioners  of  the  Mar* 
Jiuls  of  Tweeddale,  because  the  question  at  issue  had  been  evaded, 
t  was  seen  by  all  parties,  and  then  approved  of. 

Jjord  Cringletie, — There  Was  a  great  deal  of  discussion  then 
about  the  matter.  He  thought  the  interlocutor  of  May  1823 
right  when  it  was  pronounced,  and  he  thought  so  stilL 

Lord  Justice-Clerk  thought  the  Lord  Ordinarv  was  bound, 
under  their  interlocutor  and  remit,  to  have  determined  the  point 
which  was  now  discussing.  Balfour  was  surely  not  to  pay  twice— . 
but  it  did  not  appear  that  he  had  paid  once.  The  point  of  form 
was  not  such  as  to  v^-arrant  an  alteration  of  the  interlocutor. 
No  injustice  had  been  done. 

Lord  C/<rn^tf.— The  condescendence  was  good  regarding  the 
fund  in  dispute,  but  not  what  the  General  was  to  pay,  for  he 
gave  in  a  claim  against  the  fund. 

The  Court  adhered. 

Second  Division. ~ Lord  Ordinary,  FuUerton. — For  Reclaim- 
er, Dean  of  Faculty  (Hope)  and  Alison. — For  Officers  of 
State,  Solicitor- General  (Cockburn)  and  M.   P.   Brown.— For 

Tweeddhle's  Commissioners,  J.    A,   Murray  and   Ivory. Jo. 

Yule,  W.S.,   Wm.  Fraser,  Jun.,  W.S.,  and  Gibson- Craigs, 
Wardlaw.and  Dalziel,  W.9.,  Agents.— -Mr  Thomson,  Clerk.— 

[J,  r.  H,] 


3d  March  1832. 

No.  267.— William  Trottkr,  &c.  Suspenders, ».  The  Whale- 
FisuiNo  Company  of  BuaNTisLANO,  Respondenis, 

Interdict— *•  Nuisance — Whale-blubber —  Experiments Interim 

interdict  having  been  obtained  in  the  Court  of  Session,  and  affirm- 
ed bjf  the  House  of  Lords,  agaitiU  boiling  whale-blubber  at  Jiumt- 
island,  as  being  a  nuisatice ;  and  the  interdictors  having  demand  < 
ed  that  the  interdict  should  be  declared  perpetual ;  and  the  inter" 
dieted  haeing  maintained,  that  they  had  so  improved  their  appa- 
ratus  t'lat  the  operations  could  be  carried  on  without  causing  any 
unplea»ant  effluvia  ;  and  having  petitioned  that  an  experiment 
should  be  allowed, — the  Court  allowed  tuch  an  experiment  to  be 
made,  under  the  superintendence  of  scientific  men. 

This  case  is  reported  antea,  Vol.  IV.  p.  85.  The 
respondents  were  in  the  act  of  establishing  a  mannfac- 
tory  of  whale-oil  at  Burntisland,  when  the  Court,  on 
7th  December  1830,  pronounced  this  interlocutor: 

**  Continue  the  interdict  in  the  mean  time,  in  so  far  as  regards 
the  boilirtg  whale-blubber  on  the  premises  in  question.*' 

This  judgment  was  aflSrmed  by  the  House  of  Lords 
on  6th  September  1831.  The  Lord  Chancellor,  in 
moving  judgment,  inter  alia^  said, 

"  The  Court  will  allow  the  parties,  undoubtedly,  on  a  new  ap* 
plication,  to  make  experiments— they  will  allow  them  to  try  this 
on  a  smaller  scale,  or  on  a  larger  scale— they  will  allow  them  to 
try  all  the  suggestions  of  the  moment;  and  when  they  try  them, 
if  the^  will  do,  they  may  go  before  a  Jury,  and  if  they  fail,  they 
will  fall  to  the  ground  ;  but  they  ought  to  prove  that  it  will  not 
be  a  nuisance.  All  this  interim  interdict  does  is,  to  prevent 
things  being  done  which  are  noxious  to  the  neighbourhood,  until 
that  question  be  tried,**— «♦  with  an  experimental  process,  you 
have  what  may  be  considered  as  sufficient  security  for  no  injus- 
tice being  done.'* 

The  judgment  was  applied ;  and  the  case  having 
come  before  Lord  Mackensiey  with  a  view  of  having 
the  experiments  made,  the  respondents  stated  on  re- 
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"  I  have  received  your  letter,  covering  your  account  for  the 
trouble  I  gave  you  in  the  summary  case,  Duncan  against  John- 
stone.  As  I  have  a  claim  against  you  in  Davidson's  case,  I 
propose  that  we  should  settle  these  mutual  claims  in  these  mat- 
ters thus  :  That  I  shall  pay  your  clerks  for  %vriting  such  papers 
as  were  copied  by  them,  and  repay  you  the  fees  paid  by  your- 
self ;  and  that  you  discharge  the  other  part,  upon  my  discbar^ng 
you  of  all  claim  for  expenses  incurred  by  me  as  agent  for  Da- 
vidson." 

This  proposal  was  not  acceded  to  by  Clyne,  who 
also  declined  to  enter  into  a  submission,  and   there- 
after brought  an  action  against  both  Johnstone  and 
Barr  for  the  amount  of  his  account,  (£32, 7.  2.)  on  the 
ground  that  the  account  was  composed  entirely  of  busi- 
ness actually  done,  and  personal  attendance  given.  Barr 
shortly  afterwards  raised  the  present  action,  conclud- 
ing against  Clyne  for  the  whole  sum  of  £349,  13s. 
alleged  to  have  been  recovered  from  Lord   Dnffus, 
under  the  decree  for  expenses  in  the  action  at  David- 
son's instance,   under  deduction  of  whatever  sums 
Clyne  should  instruct  to  have  been  actually  disbursed 
by  him  in  that  action.     In  support  of  the  action,  Barr 
pleaded — I.  That  he,  as  the  agent  on  record,  appointed 
by,  and  responsible  to  the  Court  for  Davidson,  in  the 
action  at  his  instance,  was  entitled  to  decree  for  the 
amount  claimed. — 11.  At  least,  that  the  pursuer  was 
entitled  to  decree  of  constitution  against  Clyne,  to  the 
effect  of  setting  off  the  amount  by  way  of  compensa- 
tion against  the  claim  made  by  Clyne,  founded  on  the 
proceedings  in  the  action   in  the  Admiralty  Court> 
in  which  Johnstone  was  a  party.     In  defence,  it  was 
pleaded  for  Clyne — I.  That  an  action  for  £349,  138., 
avowedly  brought  for  the  purpose  of  constituting  that 
claim  as  a  set  off  against  a  debt  of  £32,  7.  2.,  the 
amount  of  Johnstone's  account,  due  by  other  parties, 
M'ns   incompetent  and   absurd. — II.   That  as  Barrs 
summons  did  not  libel  for  payment  of  an  account  of 
business,  and  as  it  was  not  alleged  that  the  pursuer 
was  employed  by  the  defender,  or  bad  made  any  dis- 
bursements in  the  action  on  his  account,  the  present 
demand  would  have  been  incompetent  against  David- 
son, and  was  much  more  so  against  the  defender. — 
III.  As  the  summons  concluded  for  Davidson's  ex- 
penses, under  deduction  of  the  disbursements  made 
b^  the  defender,  and  as  no  part  of  these  expenses  were 
disbursed  and  incurred  by  Barr,  the  action  was  unten- 
able.— IV.  If  the  pursuer  oua  agent  for  the  poor, 
performed  any  professional  aiity  for  Davidson,  his  ac- 
tion should  have  been  directed  against  that  person. 
The  claim  against  the  defender,  who  never  employed 
the  pursuer,  or  intromitted  with  any  expenses  incur- 
red by,  or  due  to  him,  was  purely  fictitious.     The 
Lord  Ordinary,  on  17th  June  1831,  pronounced  this 
interlocutor : — 

«  Having  heard  counsel  for  the  parties  upon  the  closed  record, 
and  whole  process—- Finds  the  pursuer  entitled  to  the  different 
charges  for  agency  in  the  account  of  cxpenEcs,  and  state  of  debt 
libelled  on,  and  remits  to  the  auditor  to  ascertain  the  amount 
thereof,  and  report;  grants  warrant  for  letters  of  incident  dili- 
gence at  the  pursuer's  instance  against  havers,  for  recovery  of 
said  account  of  ejroenses,  or  a  copy  thereof,  with  the  view  of 
being  produced  before  the  auditor ;  and  remits  to  Sir  John  Hay, 
Baronet,  advocate,  to  take  the  oaths  and  depositions  of  the 
havers,  to  be  reported  within  ten  days.'* 

Clyne  having  reclaimed,  a  diligence  was  granted  to 
recover  evidencei  as  to  whether  any  account  had  been 


kept  in  the  pursuer's  books,  connected  with  the  action  at 
Davidson's  instance — but  the  diligence  was  not  exe- 
cuted, in  consequence  of  the  pursuer  admitting  that 
there  were  no  such  accounts  in  his  books.  At  advis- 
ing, it  was  contended  for  the  pursuer,  that  the  Act 
of  Sederunt,  16th  June  1819,  relative  to  the  poors' 
roll,  precluded  the  defender  from  maintaining  his  de- 
fence against  the  action.     The  Act  provides, 

"  That  no  other  advocate  or  agent  than  those  appointed  as 
above,  shall  be  employed,  or  allow  their  names  to  be  used  in 
any  stage  of  the  cause,  unless  on  an  application  to  the  Lord  Or- 
dinary  or  the  Court,  by  a  note,  to  be  signed  by  tbe  advocate  and 
agent  already  appointed,  the  assistance  of  one  of  the  other  ad- 
vocates or  writers  for  the  poor  shall  be  specially  authorised ;  in 
which  case  those  first  appointed,  and  those  so  added,  shall  there- 
after act  conjunctly  in  the  cause.*' 

No  such  application  had  however  been  made  in  the 
case  ;  and  it  was  therefore  pactum  illicUum  for  the  de- 
fender to  carry  on,  either  without  or  with  the  pur- 
suer's consent,  such  an  action.  It  was  answered  for 
the  defender — I.  That  the  Act  of  Sederunt  was  intend- 
ed for  the  protection  of  the  agents  for  the  poor ;  and 
if  they  chose,  there  was  nothing  to  prevent  them  from 
allowing  another  agent  to  conduct  the  cause  in  their 
name. — If.  That  supposing  it  was  pactum  iUidtum,  it 
was  the  pursuer  who  was  pleading  upon  that,  which 
he  could  not  have  a  right  to  found  on. 

Lord  Balgrat/. — This  act  was  passed  for  the  protection  of  the 
lawyers  and  agents  for  the  poor,  and  we  cannot  give  it  such  a 
very  strict  interpretation  as  is  asked  here.  I  know  very  often 
it  happens,  that  when  a  case  requires  a  good  deal  of  outlay,  the 
agents  for  the  poor  may  say, — we  are  very  willing  to  give  our  pro- 
fessional assistance,  but  We  are  not  fond  of  laying  out  money- 
will  you,  a  friend  of  the  poor  man,  take  charge  of  it,  and  do 
this? 

Lord  Craigie. — I  think  both  parties  have  acted  irregulariy 
in  these  matters.  I  think  the  Act  of  Sederunt  was  a  wise  re*  ' 
gulation,  not  merely  for  the  protection  of  the  lawyers  and  agents 
for  the  poor,  but  of  the  public  generally ;  and  such  being  tbe 
Act  of  Sederunt,  I  think  it  is  impossible  to  alter  this  inter- 
locutor. If  your  Lordships  allow  proceedings  of  this  kind  co 
pass,  you  just  say  that  the  Act  is  to  be  evaded.  At  first,  I 
thought  that  both  actions  should  be  tamed  out  of  Court,  as  not 
supported  by  law. 

Lord^Preiidt'fit We  must  not  turn  this  Act  of  Sederunt  to 

the  ruin  of  the  poor  man  himself,  who  is  on  the  poor8*-roll ;  which 
I  am  afraid  would  be  the  effect  of  our  putting  this  very  rigorous 
interpretation  on  it.  Here  is  a  man  who  has  an  action  of  damages, 
in  which  witnesses  require  to  be  precognosced,  and  cited,  and 
brought  up  from  Sutherland.  We  remit  the  case  to  the  h»!V7en 
and  agents  for  the  poor.  How  is  the  expense  of  all  this  to  be 
defrayed  ?  The  lawyers  are  not  liable  to  pay,  certainly ;  and  tbe 
agent, — ^generally  the  youngest  in  the  profession,  is  not  very 
willing, — often  may  not  be  very  able  to  advance  money,  and  says, 
I  cannot  do  it ; — the  poor  man  will  thus  be  turned  out  of  Court, 
and  lose  his  cause,  however  good  it  may  be.  I  am  quite  wilHi^, 
the  agent  may  say,  to  write  any  papers,  or  to  give  any  professional 
aid,  but  I  cannot  pay  money  to  bring  up  these  witnesses,  and 
other  things ;  but  if  you  have  a  friend  of  the  poor  man,  who 
chooses  to  do  so,  I  have  no  objection  he  should  take  charge  of  the 
case.  I  sec  nothing  wrong  in  that  at  all.  The  Act  was  in- 
tended for  the  protection  of  the  lawyers  and  agents  for  the  poor, 
and  if  they  cousent,  there  is  no  harm  done  to  any  body;  but, on 
the  contrary,  a  great  benefit  to  the  poor  client  If  Barr  can 
prove  he  acted  as  agent,  Mr  Clyne  admits  that  he  may  be  en- 
titled  to  any  expense  applicable  to  such  agency.  On  the  other 
hand,  Barr  admits  that  Clyne  is  entitled  to  his  outlay.  But 
bow  is  Bur  to  prove  his  agency  without  books  ?  for  it  seems  ad- 
mitted  that  he  has  no  account  in  bia  books  applicable  to  tbe 
case.  Why,  he  must  prove  it  by  Mr  Clyne*s  bonks,  which  jofet 
disprove  that  Barr  acted  as  agent.     He  may,  to  be  sure,  be  en- 
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titled  to  the  expense  of  his  attendsnce  in  the  Jury  Court,  or  any 
thing  else  of  that  land ;  but  he  cannot  shew  he  was  agent,  or  be 
entitled  to  chai]ge  as  auch. 

Lord  Crtugie, — In  such  a  case  ss  your  Lordship  put,  I  think 
the  proper  ^vay  would  be  for  the  agent  to  present  a  note  to  the 
Court,  stating  how  the  case  stands,  and  he  would  obtain  redress. 

Lord  GUUeu — I  am  afraid  that  Lord  Craigie  is  carrying  the 
Act  of  Sederunt  too  far.  A  respectable  gentleman  in  the  pro- 
fession may  be  very  willing  to  advance  money  in  aiding  a  poor 
man,  but  be  may  not  be  willing  to  come  to  the  Bar  and  say 
publicly,  that  he  will  advance  it 

The  Court  pronounced  the  following  interlocutor  : 

•*  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  and  find  the  pursuer,  Barr,  entitled  only  to  such  articles 
of  the  account  of  expenses  as  shall  appear  to  apply  to  acts  of 
igency  performed  by  the  pursuer  himself,  or  which  he  assisted 
in  performing  or  conducting;  and  remit  to  the  Lord  Ordinary  to 
proceed  further  in  the  case  as  to  him  shall  seem  just,  reserving 
ftll  questions  of  expenses  to  the  final  issue  of  the  cause." 

First  Division — Lord  Ordinary,  Newton. — yict.  Cuning- 
harae,  Pyper. — AU,  Dean  of  Faculty(  Hope,)  Solicitor- General 
((-ockbom.)  — Parties,    Agents. — Sir    W.    Scott,    Clerk.-.- 


1st  March  1832. 

Na  261. — JoHK  Ralston,  Pumter,v,  Robkrt  Farqcth arson 
&  Others,  Defnulen, — El  i  contra. 

Title— Damage— Interest — Holding — Booking—^  part^  hating 
purchated  heritable  suhjectt,  under  the  condition  that  the  sellers 
ihouldfree  and  pttrge  all  incun^ances,  and  give  valid  and/ormai 
dispositions  and  conveyances  in  usual  style ;  and  having  refuse  to 
take  a  title  by  bookings  which  was  the  tenure  under  which  the  sub" 
jects  were  held,  and  insisted  upon  the  consent  or  discharges  of 
certain  creditors  on  the  subjects ;  and  having  taken  a  protest 
against  the  sellers,  that  he  should  not  be  liable  in  interest  upon 
the  price^  in  consequence  of  their  failure  to  give  a  valid  title;  and 
having  brought  an  action  of  damages  against  the  sellers^  in  wliich 
no  damages  were  found  due-^Held,  L  That  the  purchaser  was 
bountl  t-j  accept  of  a  title  by  booking, — //.  That  the  purchaser 
was  not  liable  for  interest  upon  the  price,  nor  in  cxjfcnses  of  pro- 
cess. 

Alexander  Gibson  executed  a  disposition  and  set- 
tlement, by  which  he  conveyed  to  his  eldest  son,  Na- 
thaniel Gibson,  certain  snbjectd  in  the  burgh  of  Paisley, 
under  burden  of  certain  provisions  to  his  brothers  and 
sisters.  In  1823,  Nathaniel  Gibson  executed  a  trust- 
deed  of  his  whole  property,  for  behoof  of  his  creditors, 
in  favour  of  Farquharson  and  others,  as  trustees. 
These  trustees  exposed  to  sale  a  part  of  the  above 
subjects^,  in  terms  of  certain  articles  of  roup,  which, 
inter  alioy  provided,  that  on  payment  of  the  price,  the 
exposers  siiouid  free  and  disencumber  the  subjects  of 
certain  heritable  securities, 

**  snd  also  execute  and  deliver  valid  and  formal  dispositions  and 
ccnreyances  of  the  (M'operty  in  the  usual  style,  in  favour  of  the 
purchasers,  their  heirs  or  assignees,  containing  all  usual  and 
necessary  clauses  for  vesting  the  said  properties.'* 

These  subjects  were  not  sold  at  tho  public  sale,  but 
they  were  snbseqnentiy  purchased  privately  by  Hai- 
ston,  npon  the  same  conditions  as  contained  in  the 
articles  of  roup.  The  price  was  made  payable  at 
Martinmas  1824,  but  Ralston  refused  to  pay  the 
price,  in  oonsequeuce  of  his  conceiving  tliat  the  dis- 
position offered  to  him  was  not  sufficient,  because  it 
contained  no  precept  of  sasine,  which  the  trustees 
maintained  they  were  not  bound  to  give,  as  the  sub- 
jects were  held  by  booking,  which  was  a  perfectly 


good  title,  and  all  that  Ralston  had  a  right  to  de- 
mand. Halston  also  objected,  that  the  consent  of  all 
the  children  of  Alexander  Gibson,  who  had  provi- 
sions secured  over  the  property,  was  not  given. 
Upon  the  lUh  November  1824,  Ralston  served  a  re- 
quisition and  protest  against  Hart,  the  agent  for,  and 
one  of  the  trustees,  making  a  tender  of  the  price,  and 
requiring  tliem  to  implement  their  part  of  the  sale ; 
and  protesting,  that  they  should  be  liaole  to  him  for  all 
loss  or  damage  he  might  sustain  through  their  failure 
so  to  do.  On  11th  November  1825,  the  matter  not 
having  been  arranged,  Halston  served  a  similar  requi- 
sition, and  protested  that  be  should  not  be  liable  in 
any  interest  upon  the  price,  in  consequence  of  their 
failure  to  execute  the  conveyance  ot*  the  subjects. 
In  1827,  he  followed  this  up,  by  bringing  an  action, 
concluding  for  implement  and  damages;  and  shortly 
thereafter,  the  trustees  brought  a  counter  action'against 
him.  The  object  of  these  actions  was, — 1^/,  To  de- 
termine whether  a  title  by  booking,  was  such  a  suffi- 
cient title  as  Kalston  was  bound,  under  the  articles  of 
roup,  to  accept  of?  2e/,  Whether  the  trustees  were 
bound  to  obtain  the  consents  of  the  children  of  Na- 
thaniel Gibson  ?  and  Sd,  To  what  extent,  if  to  any, 
Ralston  was,  on  the  one  hand,  entitled  to  damages ;  or, 
on  the  other,  liable  for  interest  on  the  price  ?  The 
actions  were  conjoined,  and  a  record  was  closed,  and 
on  5th  March  1829,  the  Lord  Ordinary, 

"  Finds  the  defenders,  the  trustees  of  the  late  Nathaniel 
Gibson,  are  only  bound  to  give  a  title  and  disposition  of  the  sub- 
jects sold  by  them  to  the  pursuer,  to  be  holden  by  the  tenure  of 
booking,  in  the  way  practised  in  the  town  of  Paisley,  and  with- 
out procuratory  of  resignation  or  precept  of  seisin  usual  in  other 
holdings ;  and  to  that  extent,  sustains  the  defences,  and  decerns : 
Quoad  ultra,  remits  the  process  to  the  Jury-Court.'* 

This  interlocutor  was  reclaimed  against  by  the 
trustees,  in  so  far  as  it  remitted  the  cause  to  the  Jury 
Court,^but  the  Court,  30th  June  1829,  refused  the 
note  as  incompetent.  The  case  having  gone  to  the 
Jury  Court,  an  issue  was  framed  upon  the  question  of 
damage  alleged  to  have  been  sustained  by  Ralston ;  and 
the  parties  having  agreed  to  a  judicial  reference  of  this 
to  Mr  Heddie,  he  pronounced  an  award,  finding  that 

<*  Ralston  has  not  established  damages  to  have  been  sustained 
by  him  to  any  extent,  in  consequence  of  the  delay  on  the  part  of 
the  defender  to  procure  the  consents  or  discharges  by  the  late 
Nathaniel  Gibson's  relatives,  of  the  provisions  in  their  favour, 
or  otherwise." 

The  Court,  on  25th  February  1831,  in  terms  of 
this  award,  assoilzied  the  trustees  from  the  conclu- 
sions of  the  action  for  damages,  and 

*<  Further  find,  that  the  parties  are  bound  to  implement  the  sale 
mentioned  in  the  libel,  and  ordain  the  defenders  to  lodge  in 
process,  a  draft  of  the  disposition  they  are  ready  to  execute,  and 
deliver  to  the  pursuer  a  valid  conveyance  to  the  subjects  in 
question,  upon  receiving  payment  of  the  price  thereof;  and  re- 
mit to  the  Lord  Ordinary  to  proceed  in  the  cause,  tjuoad  ultra,"* 

On  20th  December  1831, 

«  The  Lord  Ordinary  having  heard  the  counsel  for  the 
parties  in  the  conjoined  actions,  decerns  against  Juhn  Ral- 
ston for  payment  to  Robert  Farquharson  and  others,  fni.^tt  cs 
for  the  creditors  of  Nathaniel  Gibson,  of  the  Kum  of  .tVOS 
Sterling*  as  the  price  of  the  subjects  sold  to  the  said  John 
Ralston,  in  manner  libelled  ;  but  assoilzies  him  from  the  con- 
elufion  fo^  interest  on  the  said  price,  in  respect  he  has  never 
tcceiv^  a  valid  title  to  the  subjects  sold  to  him,  and  has 
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been  kept  out  of  the  possession  of  the  said  subjects  and  the  rents 
thereof,— the  said  trustees,  on  paymentof  the  said  price,  purging 
all  incumbrances  affecting  the  said  subjects,  in  terms  of  the  mis- 
sives of  sale,  and  articles  of  roup,  and  delivering  a  valid  disposi- 
tion thereof,  in  favour  of  the  said  John  Ralston  :  Finds  no  ex- 
penses due  to  either  party,  except  so  far  as  the  said  John  Ral- 
ston has  been  found  entitled  to  expenses,  by  interlocutor  of  the 
Court,  dated  dOth  June  1829 ;  and  decerns.*' 

The  trustees  reclaimed,  in  so  far  as  Ralston  had 
been  assoilzied  from  interest  on  the  price,  and  also  on 
the  point  of  expenses.     But  the  Court  adhered. 

First  rivision. — Lord  Ordinary,  Corehouse, — jlct,  Jameson. 
—  <^//.  Dean  of  Faculty  (Hope). — Alex.  Naime  and  William 
Muir,  Agents.— Sir  R.  Dundas,  Clerk.— [J,  IT.  /).] 

2d  March  1832. 

ifo.  262 — t)VL  FoRfiES,  Sunpender,  v.  JoHN  HtlME,  Charger. 

Illegitin:ate  Child — Aliment — Custody — Mandate —  A  person 
emplotfcd  by  the  father  of  on  illegilimate  child  to  look  after  its 
maintenancet  having  boarded  it  tnth  an  individual,  and  regularly 
paid  the  board^^tavitig  ihereafler,  at  a  particular  date,  demanded 
the  child — the  child  having  been  refused  on  variout  pretexts ;  and 
an  action  liaving  been  brought  by  the  party  retaining  the  child, 
against  the  said  marulatory,  for  the  board  subseqve^it  to  said  de* 
mand — Held,  that  nfter  the  demand  by  the  mandatory  for  rC" 
delivery  of  the  chiid,  the  claim  for  bond  was  extinguished, 

A  female  natural  child  was  born  in  Perth  on  the 
2l8t  of  May  1823.  It  was,  when  two  days  old,  en- 
trusted to  the  care  of  the  charf^er*s  wife.  Its  main- 
tenance  was  regularly  paid  for  by  Dr  John  Stewart, 
down  to  March  1824.  The  suspender  thereafter  wrote 
the  following  letter  to  the  charger : 

'*  Mr  John  Hume,  Sliocmaker,  Hepburn 
"  Close,  High  Street,  Perth. 

"  Cl'Par,  13/ a  March  1824. 

"  Dear  Sir, — I  saw  little  Mary's  parent  a  few  days  ago,  and 
1  am  authorised  to  conclude  a  bargain  with  you  relative  to  keep- 
ing her,  at  the  rate  of  £7  Sterling  a- year,  including  every  thing 
-—the  half-yearly  allowance  to  be  always  paid  in  advance,  to  which, 
if  you  agree,  let  me  know  by  a  letter  under  your  own  hand,  and  I 
shall  remit  the  money  to  you  on  the  2l8t  instant;  and  should 
you  not  agree  to  this  proposition,  have  the  goodness  to  let  me 
know,  as  soon  as  possible.  I  cannot  get  him  to  advance  a 
single  farthing  more  than  £7,  including  clothes.  I  am,  dear 
Sir,  your*s  truly,  (Signed)  Jno.  FoaBES. 

"  Address  to  me,     Dr  Forbes,  Cupar-Fife." 

This  arrangement  was  acted  on  till  September  1828, 
when  the  suspender  proposed  to  remove  the  child. 
The  charger  refused  to  give  her  up.  The  suspender 
stopped  the  aliment.  The  charger  raised  an  action 
against  him  before  the  Sheriff  of  Perthshire,  for  £7, 
being  the  aliment  for  the  year  ureceding,  due  at  21st 
September  1829,  and  £3,  lOs.,  being  for  the  half  year 
before.     The  SherifiP, 

"  litb  July  1830,  Grants  diligence,  at  the  instance  of  either 
of  the  parties,  for  calling  the  mother  of  the  child  as  a  party  to 
the  process  for  her  interest,  to  be  reported  the  21st  day  of  July 
current." 

"  1st  October  1830.— Circumduccs  the  term  against  the  parties 
for  not  calling  the  mother  of  the  child  as  a  party  to  the  process, 
for  ber  interest,  and  appoints  them  to  state  positively,  whether 
they  are  willing  to  hold  their  pleadings  as  containing  their  full 
and  final  statement  of  facts,  hetwizt  and  the  15th  day  of  October 
current." 

"  29/A  October  1830 — Before  closing  the  record,  appoints  Dr 
John  Stewart,  from  whom  the  pursuer  received  the  child,  to  be 
made  a  party  to  the  process;  grants  diligence  for  summoning 


him  for  that  purpose,  to  be  reported  the  dd  day  of  November 
next." 

*'  lit  Detember  IB90. — The  pursuer  reported  diligence  exe- 
cuted against  Dr  John  Stewart,  physician  in  Perth,  who,  being 
called,  failed  to  appear." 

And  on  the  8th  of  December  1830, 

**  Having  advised  the  closed  record.  Finds  it  admitted  by  the 
defender,  (complainer)  that  it  was  Dr  John  Stewart  who  origin 
nalty  agreed  with  the  pursuer*8  (charger*s)  wife,  as  to  the  nursing 
and  clothing  of  the  child  in  question  t  Finds,  that  Dr  John 
Stewart  has  not  appeared  as  a  party  to  the  process,  nor  has  the 
defender  availed  himself  of  the  leave  granted  to  htm  by  the  in- 
terlocutor of  the  J  4th  of  July  last,  of  making  the  mother  of  the 
child  a  party  to  the  process  for  ber  interest :  Finds  that  without 
the  express  consent,  either  of  Dr  Stewart,  or  the  mother  of  the 
child,  the  defender  (complainer)  is  not  entitled  to  withdraw  the 
same  from  the  pursuer*s  (charger's)  custody :  Repels  the  de. 
fences,  and. decerns  with  of  expenses,  and  the 

expense  of  extract." 

Forbes  suspended  a  charge,  pleading  as  follows  : — 
I.  The  suspender  having  voluntarily  undertaken  the 
obligation  to  aliment  the  child  in  question,  solely  as 
a  quasi  guardian  substituted  for  Dr  Stewart,  and  his 
suostitution  and  responsibility  for  the  aliment  having 
been  received  and  acted  upon  by  the  charger,  he  was 
entitled  to  all  the  powers  and  privileges  vest«d  in 
that  party  ;  consequently,  as  Dr  Stewart  could  have 
removed  the  child  at  ph^asnre,  the  complainer  must 
have  a  similar  power. — 1 1.  The  child  not  having  been 
in  the  keeping,  or  under  the  charge  of  her  mother, 
nor  of  any  person  appointed  by  her,  nor  ever  being 
given  in  charge  by  her  to  the  charger  or  his  wife,  the 
suspender  is  the  person  by  whom  the  child  was  ali« 
niented,  and  with  whom  the  chargers  contracted,  in 
whatever  character  he  did  so,  was  entitled  to  with- 
draw the  child  from,  and  commit  her  to  the  charge 
of  any  person  at  any  time  he  thought  fit ;  at  all  events, 
on  paying  bygone  aliment. — 111.  The  suspender  hav- 
ing intimated  his  wish  to  have  the  child  removed 
before  the  period  for  which  the  aliment  had  arrived, 
which  the  charger  refused  to  allow,  and  he  having 
retained  her,  in  the  face  of  the  suspender's  intimation 
that  he  would  not  be  liable  for  the  aliment,  the  char«> 
ger  has  no  claim  upon  the  suspender  for  the  sums 
charged. — IV.  The  charger  was  not  entitled  to  insist 
for,  and  the  Sheriff  ought  not  to  have  found  it  neces- 
sary, that  either  the  child's  mother  or  Dr  Stewart 
should  be  parties  to  the  child's  removal  from  the 
charger's  custody,  as  in  a  question  between  the  char- 
ger and  suspender,  because  the  former  had  accepted 
of  the  suspender  as  solely  responsible  for  what  alone 
they  were  interested  in,  viz.  tiie  aliment  of  the  child. 
'^ y.  As  due  intimation  of  the  fact  was  made  to  Dr 
Stewart,  and  as  he  did  not  object,  the  charger  was 
not  entitled  longer  to  retain  the  child ;  and  he  cannot 
demand  aliment  for  a  child  so  illegally  and  improper- 
ly kept  by  him,  underthe  drenmstances above  detailed. 

The  charger  pleaded — I.  There  being  no  dispute 
as  to  the  accuracy  of  the  amount  of  the  sum  con- 
cluded for,  and  the  anspender  having  adftiitted  the 
fact  of  his  having  granted  an  obligation  for  the  regu- 
lar payment  of  the  aliment,  he  is  not  entitled  to  evade 
payment,  on  the  ground  that  the  charger  is  not  entitled 
to  retain  the  custody  of  the  child. — -IL  It  being-  ad- 
mitted in  the  record  in  the  Inferior  Court,  that  the 
charger's  wife  was  ^'  instructed  by  the  mother  to  give 
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the  child  to  no  person  but  henelf,  or  a  person  autho- 
rised hy  a  writing  under  her  hand,"  the  charger  is 
bound  to  keep  the  child  till  such  authority  is  pro- 
duced.— III.  The  application  in  the  Inferior  Court, 
on  the  part  of  the  suspender,  was  for  delivery  of  the 
child  to  himself.  It  is  only  since  proceedings  com- 
menced in  this  Court  that  the  suspender  alleges  he 
was  empowered  to  make  the  demand  by  the  parents. 
He  has  neither  produced  the  authority  of  Dr  Stewart, 
nor  of  the  mother,  to  justify  the  charger  parting  with 
the  child. — IV.  It  is  matter  of  indifference  to  the 
charger  to  whom  the  child  is  delivered,  provided  he 
is  legally  exonered  of  his  charge.  He  is  therefore 
ready,  on  receiving  payment  of  the  aliment,  and  of 
the  expenses,  to  deliver  the  child  to  whoever  the 
Court  shall  ordain  him  to  do  so. — V.  The  circum- 
{itance  of  Dr  Stewart  not  having  given  his  consent  to 
the  demand  on  the  part  of  the  suspender,  though  cited 
as  a  party  to  the  process,  is  a  proof  that  the  suspen- 
der's proceedings  have  not  met  with  the  sanction  of 
that  individual. 

"The  Lord    Ordinary  (28th  January  1892.)  having  heard 
parties*  procurators,  and  considered  the  closed  record,  and  Infe- 
rior Court  process,  Suspends  the  letters  simplicUerf  and  decerns  : 
Finds  the  respondent  liable  in  expenses,  both  here  and  in  the  In- 
ferior Coart*  and  allows  an  account  thereof  to  be  given  iu,  and 
to  be  taxed  by  the  auditor.— iVbte. — If  the  custody  of  the  child 
had  formed  the  proper  question  at  issue,  the  present  impression 
of  the  Lord  Ordinary  is,  tfaat  it  must  have  been  decided  in 
favour  of  the  suspender.     He  is  the  person  ostensibly  entrusted 
by  the  parents,  whose  nSmes  are  concealed,  with  the  manage- 
ment of  the  chihiMui  implication  fairly  arising  from  the  dis- 
borsenient  of  the  sums  necessary  for  its  maintenance ;  and  it 
seems  impossible,  in  opposition  to  this  reasonable  implication,  to 
listen  to  the  incredible,  or  rather  unintelligible  averment  of  the 
rharger,  that  his  wife  received  the  child  from  the  mother,  with 
an  express  instruction  not  to  give  up  the  child  but  to  the  lady, 
'  or  some  one  authorised  by  a  writing  under  her  own  hand  to 
reciive  it,'  It   being  at  the  yerj  same  time  admitted  by  the 
charger,  that  the  name  of  the  mother  was  concealed  both  from 
him  and  his  wife.     If  a  pretence  of  this  kind  were  listened  to, 
a»Kl  required  to  be  obviated  in  the  way  pointed  out  by  the  She- 
riff, viz.,  by  calling  the  mother  into   CouH,  the  consequence 
would  be,  tout  a  trust  of  this  kind  never  could  be  effectually 
exercised,  as  it  would  always  be  in  the  power  of  persons  actuated 
either  by  curiosity  or  some  more  interested  motive,  to  deny  the 
I'OM'LT  of  the  ostensible  guardian,  until  that  very  disclosure  was 
«'ndc  which  it  was  the  object  of  his  employment  to  prevent. 
Ijit  there  is  here,  ])roperly,  no  question  as  to  the  custody  of  the 
(lull).     The  only  question  is,  the  liability  of  the  suspender  for 
the  aliment  for  the  year  and  a  half  current,  from  September 
1828  to  March  1830;  and  the  claim  for  the  cluu^er  is  founded 
ill  ihc  original  summons,  on  a  written  obligation,  of  date  the 
Idth  March  1824^     That  is,  a  letter  to  the  charger  from  the 
Mwpender,  acting  on  behalf  of  the  father  (whose  name  is  not 
niontioned),  and  clearly  imports  nothing  more  than  an  employ- 
mpnt  by  the  suspender  as  so  authorised,  of  the  charger,  to  keep 
the  child,  on  receiving  £7  a-year  per  advance.     Now,  it  is  ad- 
mitted that,  in  September  \S'/8,  and  before  the  aliment  pursued 
fur  became  due,  the  suspender  demanded  the  delivery  of  the 
child,  and  was  refused,  and  upon  such  refusal,  intimated  that  he 
would  not  be  liable  for  the  further  aliment.     The  Lord  Ordi- 
)iary  considers  that,  by  this  intimation,  the  employment  by  the 
8U9pender  was  withdrawn,  and  that,  tbereforOy  no  claim  can  lie 
upon  that  letter  against  the  suspender.     If  the  charger  means 
to  found  upon  an  employment  by  L)r  Stewart,  the  person  who 
first  took  the  management  of  the  child,  or  bv  the  mother,  he 
|nust  take  steps  against  those  parties ;  and  if,  as  seems  to  be 
implied  in  some  parts  of  the  pleadings  in  the  Inferior  Court,  he 
means  to  assert  bis  right  as  mandatory  of  the  mother  (whose 
Name  is  unknown  to  him),  to  iubist  in  her  daimb  of  aluneut 


.igainst  the  hthtr,  and  the  present  suspender  as  anting  for  the 
father,  it  is  dear  that  that  rather  uuusuiil  ground  of  action  does 
nut  admit  of  being  discussed  in  the  present  process.'* 

The  charger  reclaimed.  At  advising. 
Lord  Gienlee  thought  the  interlocutor  right.  The  action  must 
be  taken  as  it  stood.  It  was  plain,  that  if  Dr  Forbes  was  known 
only  as  mandatory,  be  could  be  objected  to  only  in  that  character. 
But  be  was  the  mandatory  of  (he^  father.  And  if  the  father  paid 
the  whole  aliment  of  the  child,  he  was  not  satisfied  that  he  might 
not  be  entitled  to  say,  '*  I  will  have  the  child  better  educated." 
If  the  mandate  was  recalled — then,  without  saying  any  thing  on 
the  question  of  custody,  it  was  plain  that  the  action  brought  was 
good  for  nothing. 

Lord  Meadoivbank  thought  that  the  chargers  should  have  been 
very  much  obliged  by  Dr  Forbes*s  offer  to  take  the  child. 

The  Court  refused  the  note,  with  additional  ex- 
penses. * 

Second  Division. — Lord  Ordinary,  Fullerton. — Act,  Solicitor- 
General  (Cockbuni),  Cuninghame.-^v//<.  Small  Keir. — Ro- 
derick M*Kenzie,  and  John  Brown,  Agents. — Mr  Thomson, 
Clerk [r.  C] 

2d  March  1832. 

No.  263.  —  Alexander  Williamson,  Purtuer,  v,  William 

GoLDTE,  &c  Defenflers, 

Process—Road  Trustees — Title  to  Pursue— -District  Clerk— 
Held,  that  the  clerk  of  the  trustees  of  one  district  in  a  county,  is 
not  enlUled  to  pursue  the  trustees  of  another  district,  for  the  pre- 
vention of  new  tolls  erected  by  them,  supposed  to  be  prejudicial  to 
his  district,  or  the  recovery  of  damage  alleged  to  have  been  there!>y 
occasioned. 

The  county  of  Peebles  was  divided  into  six,  instead 
of  two  districts,  by  an  Act  of  Parliament  in  1B30.  A 
certain  amount  of  debt  fell  to  be  allocated  under  the 
Act,  among  these  different  districts,  and  upon  their 
several  toll-bars.  A  dispute  arose  between  the  trus- 
tees of  the  first  and  those  of  the  second  district.  Iu 
virtue  of  their  powers  under  the  Act,  they  referred 
the  matter  to  the  Sheriff  of  Edinburgh,  who,  on  the 
29th  of  March  1831,  issued  a  final  award.  Meanwhile, 
the  trustees  of  the  fir.st  district  proceeded  to  erect  a 
new  toll-bar,  with  the  view,  as  alleged,  of  detracting 
from  the  resources  of  the  second  district.  According- 
ly, the  pursuer,  as  clerk  to  the  trustees  of  the  hitter, 
and  as  autliorised  by  them,  brought  an  action  against 
the  other  body  of  trustees,  concluding,  inter  alia,  that 
^'  therefore  it  ought  and  should  be  found  and  declared, 
by  decree  of  the  Lords  of  our  Council  and  Session, 
that  the  said  new  toll-bar  at  Linton,  in  so  far  as  it 
interferes,  by  means  of  pass-tickets  or  otherwise, 
with  the  revenues  heretofore  collected  at  the  Romanno 
and  IJarestanes  toll-bars,  is  an  illegal  and  unwarrant- 
able interference  with  the  rights  of  the  trustees  of  the 
second  district,  as  ascertained  and  settled  by  the  fore- 
said award  of  the  Sheriff-depute  of  the  county  of 
Edinburgh,  and  a  fraud  against  the  statutory  trans- 
action between  the  trustees  of  the  first  and  second 
districts,  for  the  allocation  of  the  debt  affecting  the 
old  western  district  of  the  said  county  :  And  the  same 
being  so  found  and  declared,  the  said  William  Goldie, 
as  clerk  fore.^aid,  and  Sir  John  Hay  of  Smithfield  and 
flayston,  Bart.,  Alexander  Goldie,  W.S.,  John  Ker, 
W.S.,  Charles  Ferrier,  accountant  in  Edinburgh,  the 
Uev.  Alexander  Forrester,  minister  of  Newlands, 
and  John  Allan  Woddrope,  of  Garvald,  Esquire, 
trustees,  having  their  qualification  in  the  said  fir^^t 
district)  and  acting  trustees  in  that  district,  and  James 
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Lawson,  their  tacksman,  at  the  said  new  Linton 
toll-bar,  defenders,  and  all  others  deriving  right  from 
the  trustees  of  the  6r8t  district,  ought  and  should 
be  prohibited  and  discharged  from  exacting  toll  and 
delivering  pass-tickets  at  the  said  new  toll-bar,  to  the 
prejudice  of  the  revenue  of  the  said  Harestanes  and 
ilomanno  toll-bars :  As  also,  the  said  William  Goldie, 
defender,  as  clerk  foresaid,  and  the  said  trustees  of  the 
first  district,  his  constituents,  ought  and  should  be 
decerned  and  ordained,  by  decree  foresaidi  to  make 
payment  to  the  pursuer,  as  clerk  foresaid,  or  to  the 
clerk  or  treasurer  for  the  time  being  of  said  district, 
of  the  sum  of  £500  Sterling,  or  of  such  other  sum,  less 
or  more,  as  shall  be  ascertained  to  be  the  amount  of 
the  toll-dues  illegally  and  unwarrantably  exacted  at 
the  said  new  Linton  toll,  to  the  prejudice  of  the  said 
two  tolls  within  the  second  district. 

To  this  action  both  preliminary  defences,  and  de- 
.  fences  on  the  merits,  were  given  in.  The  preliminary 
were,  inter  alia,  as  follows : — I.  The  pursuer  has  pro- 
duced no  title  to  insist  in  this  action.  Although  road- 
trustees  may  legally  sue  or  be  sued  in  name  of  their 
clerk,  the  mere  circumstance  of  the  pursuer  being 
clerk  does  hot  infer  authority  to  insist  in  any  action. 
He  is  bound  to  produce,  not  merely  his  nomination  as 
clerk,  but  also  the  minutes  or  authority  under  which 
he  insists. — II.  The  pursuer  has  no  authority  in  this 
case.  As  it  is  provided  by  section  9th  of  the  Turn- 
pike Act  for  the  county,  that  certain  persons  shall  be 
appointed  trustees  for  carrying  into  execution  all  and 
every  the  purposes  of  this  act,  and,  by  section  10th, 
the  said  county  roads  are  divided  into  districts,  it 
follows  that  the  trustees  appointed  are  not  merely 
trustees  for  the  roads  of  the  whole  county,  but  like- 
wise trustees  for  each  of  the  six  districts.  The  trus- 
tees of  the  second  district,  therefore,  are  no  other 
than  the  trustees  of  the  whole  county,  and  this  action 
IS  not  only  unauthorised  by  these  trustees,  but  is  con- 
trary to  their  express  resolution. — III.  Even  if  the 
pursuer  had  derived  his  authority  from  any  particular 
trustees,  being  heritors  in  the  second  district,  such 
sanction  would  be  of  no  avail,  there  having  been  no 
delegation  of  powers  to  any  such  heritors  from  the 
general  meeting,  and  such  heritors  not  being  entitled 
to  assume  powers  of  management,  without  a  delega- 
tion from  the  general  meeting. — 1 V.  By  section  7th  of 
the  general  Act,  no  order  pronounced  at  a  general 
meeting  of  trustees  can  be  altered  or  revoked,  unless 
certain  steps  therein  set  forth  are  taken.  The  de- 
fenders having  given  in  a  report  of  their  proceedings, 
in  which  they  specially  set  forth  their  intention  of 
erecting  the  gate  in  dispute,  and  this  report  having 
been  approved  of  by  the  general  meeting  of  trustees, 
it  cannot  be  altered,  except  in  the  way  prescribed  by 
the  Statute. 

'"  The  Lord  Ordinary  (8tli  February  1832.)  having  heard 
parties'  procurators,  and  thereafter  considered  the  process,  Sus- 
tains the  dihitory  defences  against  the  title  of  the  pursuer,  Alex- 
ander Williamsun.  to  pursue  this  action,  disnnisses  the  action, 
|uid  decerns :  Finds  no  expenses  due  to  cither  party.*' 

The  pursuer  reclaimed. — At  advising, 

7*he  Lord  Jiistice'Cterk  could  see  nothing  to  infer  that  the 
trustees  might  be  frittered  into  five  hundred  districts,  and  that  every 
pnc  of  these  might  have  a  clerk.     Though  the  Act  gave  power  to 


divide  the  county  into  districts,  it  still  regarded  the  general  body 
of  trustees,  and  Williamson  aa  their  clerk.  It  was  impossible 
to  apply  the  provisions  as  to  general  road  trustees,  to  every  petty 
clerk. 

Lord  Afeadowbank  would  have  thought  it  perfect  insanity,  had 
these  trustees  got  any  such  power  as  that  contended  for.  Fur 
if  so,  they  might  just  have  played  at  ducks  and  drakes  with  the 
public  money.  He  himself  was  in  three  such  districts.  It  would 
be  very  hard  for  the  public,  if  the  three  districts  could  carry  on 
such  contentions  with  one  another.  The  pursuer  bad  just  t>een 
ill  advised,  and  must  take  the  consequence. 

The  Court  refused  the  note,  with  expenses  since 
the  Lord  Ordinary*8  interlocutor. 

Anthorities  for  Defenders.— -Alexander  v.  Seymour,  2d  De- 
cember 1828 ;  Shaw  and  Dunlop's  Reports.  Mill  v.  Craigie, 
25th  June  1827;  House  of  Lords,  Wilson  and  Shaw,  VoL  It 
642.  Goldie.  see  Dow*8  Reports,  VoL  II.  p.  534.  Calder  a. 
Learmonth,  27th  January  1831 ;  Shaw  and  Dunlop. 

Second  Division Lord  Ordinary,  Mackenzie. — jtct.   Dean 

of  Faculty  ( Hope),  William  BelL— ^/t.  Skene,  W.  Forbes.-- 
Dickson  and  Stewart,  W.S.,  and  James  Goldie,  W.S.,  Agents. 
—Mr  Xliomson,  Clerk — [T.  C] 

2d  March  I8S2. 

No.  264. — DuGALD  M'Intyre,  Sutpetuler,  v.  Robekt  Lamb,  ' 

Charger. 

Jurisdiction— Admiralty  Court  of  Leith—  Canongate — ffeid^  that 
the  Admiralty  Court  of  Leith  had  Juriidietion  oper  the  AVrtA 
Back  of  the  Canongate*  in  an  aeiion  far  pojfmeni  of  £2^  4«., 
fA«  balance  of  a  timber  account. 

Lamb  raised  an  action  in  1823-4,  against  M'Intyre, 
for  £24,  4s.»  the  balance  of  a  timber  account.  lil*In- 
tyre  then  resided  in  the  North  Back  of  the  Canongrate, 
and  the  Court,  selected  by  the  pursuer  was  the  Ad- 
miralty Court  of  Leith.  Lamb  obtained  decree  tA 
foro,  and  charged  upon  it.  M'Intyre  suspended,  on 
the  ground  of  want  of  jurisdiction.  Lord  Eldin  re- 
fused the  bill,  with  expenses,  on  the  6th  of  December 
1824.  The  suspender  petitioned  the  Court,  netting 
forth — That  by  various  charters,  from  1603  down- 
wards, the  Magistrates  of  Edinburgh  bad  a  maritime 
jurisdiction  in  Leith  :  That  they  had,  from  time  im- 
memorial, held  an  Admiralty  Court  in  Edinburgh,  as 
Admirals  of  the  port  of  Leith :  That  they  had  ap- 
pointed as  their  depute,  the  Baron  Bailie  of  Leith, 
who  long  held  a  Court  at  f^eith  for  maritime  causes, 
but  that  he  'had  lately  been  succeeded  by  the  resident 
Magistrates  of  Leith  as  Admirals-substitute,  who  had 
entertained  actions  of  various  descriptions,  and  bad 
attempted  to  extend  their  jurisdiction  over  Edinburgh, 
the  Canongate,  and  other  places  in  the  neighbourhood, 
*-and  he  contended,  that  Canongate  was  uUra  terrx-- 
torium,  and  had  not  in  practice  been  included  :  That 
the  nomination  of  the  Admiral-substitutes  was  ilU^gal ; 
and  that  the  case  was  not  one  proper  to  an  Admiral- 
depute.  To  this  petition.  Lamb  gave  in  answers, 
contending — That  the  Admiralty  Court  of  Leith  was 
not  in  the  situation  of  an  inferior  Court  of  Admiralty, 
subsisting  by  deputation  from  the  High  Court  of 
Admiralty :  That,  since  the  decision  in  Craig  against 
Jameson,  the  jurisdiction  of  the  Admiral  of  Leith,  in 
maritime  caiues,  over  Edinburgh,  had  never  been 
questioned ;  and  that  the  cases  brought  before  it  were 
not  of  the  various  descriptions  stated.  At  advising. 
May  13,  1825,  the  Court  superseded  till  the  issue  of 
a  depending  declarator  between  the  Officers  of  State 
and  the  Magistrates  of  Ediuburgh  and  others.     The 
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declarator  was  decided  in  favonr  of  the  Magistrates, 
in  so  far  as  the  jarisdiction  of  the  Court  at  Leith  was 
concerned,  on  the  I6th  of  November  1831.  The 
charger  applied  by  note,  to  have  his  case  resumed. 
On  advising  it  again, 

Tbc  Lord  Justire-Cterk  obserred,  that  the  limits  of  the  juris- 
diction were  still  left  for  contideration. 

Lord  GUfUee  thought  the  case  of  Craig  v,  Jameson  well  de- 
cided. 

Lord  Cringletie  remarked,  that  the  Court  had  sustained  the 
jurisdiction  of  the  Admimlty  Court  at  J^etth,  and  that  the 
judgment  before  them  had  been  given  at  Leitb. 

The  Court  refused  the  bill,  with  expenses. 

Suspender's  Authorities.^^.  P.  22d  March  1661.  Haig, 
&C.O.  Campbell,  16th  July  176R;  M.  7517.  Burge  &  Bryce, 
r.  M'Leiry,  Utb  June  1776;  M.  7521. 

Charger*8  Authorities. — Craig  v.  Jameson,  5th  March  1 772. 
Brown,  December  23,  1824,  (Outer  House,  Lord  Cringletie, 
not  reported.) 

Second  Division. — Lord  Ordinary,  Eldin. — j4ci,  P.  Ro- 
bertson.—^/l.  Solicitor- Oenersl  (CockbumX  More. — Wm. 
Pollock,  and  A.  Snody,  S.S.C.,  Agents.— Mr  RoUand,  Clerk. 

Sd  March  18S2. 

No.  265.— William  Ainslie  Turner,  Taft's  Tbustee,  jfdvo' 
cator,  V.  Mas  LiLiAS  Ballandbne,  or  M*Ilwhannel,  and 
Spouse,  ILnpondeni$* 

Servitude — Coal — Level —  Reserved  Right  —  The  proprietor  of 
two  adjoining  baronies  hanng  feued  out  part  of  one  of  them, 
vnder  a  reaervation  of  Ike  coal  and  coalJteughM  therein ;  and 
having  Ihereajler  sold  the  other  barony,  ami  the  coal  and  rights 
io  reserved — Held,  that  the  f  proprietor  of  the  laU  was  not  entitled, 
by  means  of  a  steam-engine^  to  throw  the  waterfront  the  lands  of 
the  last  barony  into  a  level,  on  the  lands  of  the  firmer. 

Prior  to  1748)  the  Duke  of  Argvle  was  proprietor 
of  the  lands  and  barony  of  Campoell,  with  the  coal 
and  coal-heughs  thereof,  in  the  county  of  Clackmannan, 
and  was  also  superior  or  proprietor  of  the  adjoining 
lands  and  barony  of  Muckhart,  in  the  county  of  Perth, 
and  sole  proprietor  of  the  coal  and  coal-heughs  of 
these  last  lands.  About  the  year  1747,  bis  Grace  feued 
out  to  the  predecessors  of  the  respondents  M*Ilwhan- 
nel,  the  lands  of  Wester  Pitgobar,  being  part  of  the 
lands  in  the  barony  of  Muckhart.  In  the  charters 
granted,  there  was  this  reservation : 

**  Reserving  always  to  his  Grace,  and  his  heirs  and  successors, 
the  coals  and  coal-hcughs  in  the  said  lands,  with  the  liberty  of 
<^i?ging  coals  and  coal-heughs  on  any  part  of  the  said  lands ;  but 
if  his  Grace  and  bis  foresaids  should  make  a  new  level  which 
had  not  been  formerly  made,  then  and  in  that  case,  thev  should 
be  obliged  to  pny  to  the  said  John  Ballandene  and  his  foresaids, 
the  damages  which  he  or  they  should  sustain  thereby,  as  the 
same  should  be  ascertained  by  two  fit  and  faithful  men,  to  be  mu- 
tually chosen  by  his  Grace  and  his  foresaids,  and  the  said  John 
Ballandene  and  his  foresaids.** 

In  180S,  the  barony  of  Cainpbell  was  acquired  by 
Mr  Crawfurd  Tait  from  the  Duke  of  Argyle,  along 
with  the  coals,  coal-heughs,  and  whole  parts,  pendicles, 
and  pertinents,  &c*  He  also  acquired  by  the  same 
charter,  the  whole  coal  and  coal-heughs  which  belong- 
ed to  the  Duke  of  Argyle,  within 

**  All  and  whole  the  lands  and  barony  of  Muckhart,  compre- 
hending in  particular  the  lands  and  others  under  written,  viz. 
The  lands  of  £aster  and  Wester  Pitgobar,  the  lands  of  Hilton 
Pitgobar,  the  lands  of  Middle  Pitgobar,  the  lands  of  Cowden, 
the  hinds  of  Law,  the  lands  of  Ca»tletown  and  Blairhill,  the 
liuids  of  Barrondries,  the  Unds  of  Ballilidk,  the  mill  of  Muck- 


hart, and  mill-lands  belonging  thereto;  with  full  power  and 
liberty  to  the  said  Crawfurd  Tait  and  his  aforesaid,  of  working 
cofd  and  putting  down  sinks  within  any  part  of  the  said  lands, 
in  so  far  as  we  or  any  of  us  have  right  to  do  so,  agreeable  to  the 
charters  granted  by  me  the  said  Duke,  or  my  ancestors  or 
authors,  to  our  feuars  and  vassals  within  the  said  lands.** 

Mr  Tait  having  fallen  into  difficulties,  Mr  Turner, 
the  advocator,  was  appointed  his  trustee,  and  sometime 
thereafter,  took  a  lease  of  the  coal  under  a  part  of  the 
lands  in  the  barony  of  Muckhart,  which  had  been  dis- 
poned by  the  Duke  of  Argyle  previous  to  1748.  Turner 
likewise  commenced  working  the  coal  in  the  barony 
of  Campbell.  Upon  the  lands  of  Pitgobar,  which  are, 
in  point  of  situation,  higher  than  the  adjoining  lands, 
the  coal  of  which  Turner  had  commenced  working — 
there  was  a  level  which  had  been  used  for  draining  the 
workings  of  the  coal  in  the  former  lands.  In  wonctng 
the  new  coal  in  the  lands  of  Campbell,  Turner  had 
carried  the  water  to  a  particular  point  by  means  of  a 
level,  and  there  had  erected  a  steam-engine,  by  which, 
it  was  pumped  up  and  thrown  into  the  level,  in  the 
lands  of  Pitgobar.  The  respondents,  M'llwbannel, 
presented  an  application  to  the  Sheriff,  complaining  of 
this  proceeding,  and  praying  for  an  interdict  accordmg- 
ly.  In  support  of  this  application,  they  contended— -I. 
That  from  the  natural  situation  of  their  lands,  being 
the  superior  tenement,  they  could  never  be  burdened 
with  a  servitude  of  this  kind,  unless  it  was  expressly 
80  proyided  in  their  titles. — II.  That  their  titles  im- 
posed no  such  servitude,  but  ouly  reserved  to  their 
author,  the  Duke  of  Argyle,  the  coal  and  coal-heughs 
within  these  lands,  with  liberty  of  digging  coal  and 
coal-heughs  therein :  That  a  level  might  be  reserved 
by  implication,  so  far  as  was  necessary  to  work  the 
coal  in  these  particular  lands,  but  that  it  could  not  be 
implied  from  that,  that  any  such  level  was  reserved 
through  the  respondents*  property,  for  working  of  coal 
in  different  or  adjoining  lands. — III.  At  all  events, 
no  such  level  was  reserved  for  the  purpose  of  drain- 
ing the  coal  in  the  barony  of  Campoell,  through  the 
respondents*  property,  which  was  in  the  barony  of 
Muckhart. — IV.  The  erection  of  a  steam-engine  was 
manifestly  illegal,  as  it  was  by  that  means  alone  that 
the  water  had  oeen  raised  beyond  its  natural  level, 
and  made  to  flow  over  the  respondents'  property. 
For  the  advocator,  it  was  answerea — I.  That  the  reser- 
vation in  the  resitpondents'  titles  was  a  qualification  of 
their  right ;  and  as  the  advocator  came  in  place  of 
their  author,  who  was  proprietor  of  both  baronies  at 
the  time  their  charter  was  granted,  and  continued  pro- 
prietor of  the  coal  in  both  baronies,  with  the  right  of 
working  the  same,  he  was  entitled,  and  must  be  held 
to  have  reserved  a  right  to  make  levels  through  all 
the  lands  for  working  the  coal,  in  either  or  both. — II. 
That  a  reserved  right  must  be  interpreted  in  a  man- 
ner the  most  favourable  to  the  party  reserving  it. — 
III.  That  the  pursuer  was  not  using  his  right  in 
emulationem,  and  was  entitled  to  exercise  it  in  the 
way  most  beneficial  to  himself. 

The  Sheriff  appointed  Mr  Geddes,  mining-engineer, 
to  make  a  report  upon  the  subject ;  and  this  report 
having  been  given  in,  the  following  interlocutor  was 
pronounced  :— 

**  No  objection  being  stated  to  the  report  of  Mr  John  Geddes, 
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mining-engineer,  approves  thereof,  and  of  tbe  relative  plan  and 
diagnun  annexed  to  the  report :  Finds,  that  hj  means  of  a 
steam-engine  erected  on  tbe  lands  of  Kellybank,  an  additional 
quantity  of  water  to  that  arising  from  the  pursuers*  lands  is 
thrown  upon  their  surface,  and  passes  over  the  same,  a  distance 
of  one  thousand  and  sixty-five  yards,  and  then  falls  into  the 
river  Devon,  which  steam-engine  pumps  up  the  water  seven 
fathoms  from  the  mine  and  levels  of  the  rough  coal,  and  delivers 
it  into  the  dav-level,  along  which  it  passes  to  its  mouth  or  out- 
let, where  it  is  discharged  on  the  surface  of  the  pursuers*  lands : 
Finds  that  the  said  additional  quantity  of  water  is  brought  from 
the  coaUworkings  in  tbe  lands  of  the  defenders  John  Mathie, 
Jean  and  Aunc  Patton,  and  the  coal  under  the  feus  of  Dollar, 
belonging  to  the  defender,  Mr  Turner,  along  with  the  water 
arising  from  Kellybank  coal :  Finds,  that  under  the  reservation 
in  the  pursuers*  title-deeds,  specified  in  the  interlocutor  of  15th 
of  October  last,  tbe  defender,  Mr  Turner,  was  not  entitled,  by 
the  foresaid  opvs  manufaclumf  to  throw  the  said  additionid 
water  on  tbe  pursuers*  grounds ;  and  no  attempt  appears  to  have 
been  made  to  do  so  previous  to  the  spring  of  J 826  -.  Interdicts 
the  defender  from  bringing  to  the  surface  of  the  pursuers' 
grounds  any  of  the  water  arising  from  the  workings  of  the  fore- 
said coal  in  time  coming;  and  decerns.*' 

Turner  having  presented  an  advocation,  the  Lord 
Ordinary,  on  13th  December  1831,  pronounced  this 
interlocutor : — 

*'  The  Lord  Ordinary  having  heard  counsel  for  the  parties  on 
the  closed  record,  and  afterwards  considered  the  plans,  produc- 
tions, and  whole  process, —  Finds,  in  terms  of  the  Sheriff's  in- 
terlocutor, that  by  means  of  a  steam-engine  erected  on  the  lands 
of  Kellybank,  an  additional  quantity  of  water  to  that  arising 
from  the  pursuers*  lands,  is  thrown  upon  their  surface,  and 
passes  over  the  same,  a  distance  of  one  thousand  and  sixty-five 
yards,  and  then  falls  into  the  river  Devon,  which  steam-engine 
pumps  up  the  water  seven  fathoms  from  the  mine  and  levels  of 
the  rough  coal,  and  delivers  it  into  the  day  level,  along  which  it 
passes  to  its  mouth  or  outlet,  where  it  is  discharged  on  the  sur- 
face of  the  pursuer's  lands  t  Finds  that  the  said  additional  quan- 
tity of  water  is  brought  from  the  coal-workings  in  the  lands  of 
John  Mathie,  Jean  and  Anne  Patton  (the  other  defenders  in 
the  Inferior  Court),  and  the  coal  under  the  feus  of  Dollar  be- 
longing to  the  advocator,  along  with  the  water  arising  from 
Kellybank  coal :  Remits  the  cause  simpUcUer  to  the  Sheriff,  and 
decerns  :  Finds  the  advocator  liable  in  expenses,  both  in  this 
and  in  the  Inferior  Court ;  and  remits  tbe  account  thereof,  when 
lodged,  to  the  auditor,  to  tax  the  same,  and  to  report.'* 

Turner  having  reclaimed, 

Lord  PfTwrftfn*.— The  proprietor  of  two  baronies,  if  he  wants 
to  communicate  tbe  rights  ot  the  one  to  tbe  other,  must  just  go 
to  work  in  the  same  way  as  if  they  belonged  to  different  pro- 
prietors. If  he  reserves  right  to  the  coal  in  said  lands,  that 
can  only  apply  to  the  lands  of  which  the  disposition  is  granted. 

Lord  Craigie. — I  have  some  doubt  on  the  general  view  of  the 
case.  I  conceive,  that  one  great  object  was  to  presen*e  the  coal, 
and  the  right  of  working  it,  to  the  proprietor ;  and  I  think  he 
might  use  levels,  which  he  had  at  the  time,  for  the  purpose  of 
working  the  coal,  but  if  he  makes  new  ones,  he  must  pay  da- 
mages. Where  a  man,  having  a  great  estate,  containing  a  great 
quantity  of  coal,  feus  out  the  property  with  a  reservation  of  the 
ccal,  I  am  not  ready  to  say,  that  his  right  to  use  levels  is  not 
to  extend  to  tbe  whole  lands. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.— /#c/.  Cuning- 
hame. — AfL  Jameson. — R.  Rutherford,  and  Wotberspoon  and 
Mack,  W.S.,  Agents Mr  Bell,  Clerk [J.  IT.  D.] 

3d  March  1832. 

No.  266. — General  Balfodr,  Reclaimer,  v.  The  Marquis  of 
TwEBDDALE*S  C0HMI88IONER6,  &c.,  Respondenis. 

Process — Competency— MuUipIepoinding — J  party  hetving  aU 
lowed,  wilbout  objection,  an  interlocutor  apjfroving  of  a  co^tdeicen- 
dcnce  of  the  fund  in  medio,  lodged  for  him  by  another  party,  to 


become  finals  <'^^  haoing  given  in  a  cllUm  on  said  fund,  to  which 
another  party,  however,  was  preferred  by  the  Court — Held,  that 
under  a  remit  to  the  Lord  Ordinary  to  hear  parties  on  the  present 
amount  of  arrears,  it  was  incompetent  for  his  Lordship  to  decide 
any  thing  but  the  amount  of  arrears  since  the  date  ^  the  con" 
descendence  approved  of;  and  that  lie  wca  not  entitled  to  entertain 
the  question,  how  far  the  rights  of  the  condescender,  who  was  also 
a  claimant,  were  saved  in  llie  competition,  by  tJie  decree  of  pre^ 
ference  pronounced  by  the  Court, 

The  Marquis  of  Tweeddale  is  vested  with  the  office 
of  bailie  of  the  regality  of  Dunfermline,  in  virtue  of 
Crown  charters  eomniencing  in  1580,  which  were 
subsequently  renewed  and  confirmed.  These  con- 
veyed, inter  alia,  to  the  Bailie,  ^^firmai  nudendinales 
viiiee  de  Finglassie  extendcn,  ad  octo  bollas  farinw"  In 
1641,  the  Crown  granted  a  lease  of  the  whole  feu  and 
teind  duties  of  the  said  regality  to  the  Earl  of  Dun- 
fermline, who  was  then  heritable  Bailie,  but  without 
prejudice  to  the  grantee,  his  heirs  or  successors,  of 
any  offices,  duties,  rights,  &c.,  whatever,  of  the  said 
regality.  This  was  renewed  down  to  1780,  when  it 
passed  to  others,  at  the  rent  of  £100  a-year.  General 
Balfour,  the  reclaimer,  is  proprietor  of  the  lands  of 
Finglassie,  which  are  within  the  regality,  and  for  these 
he  pays,  in  virtue  of  a  Crown  charter  of  1688,  a 
reddendo  of  £25,  5.  5.  Scots,  ^^  una  cum  octo  bollis, 
quartuor  pads  farince,**  S^c.  "  in  nomine  feudifirma:^ 
General  Balfour  paid  his  <'  feo  duties*'  to  the  Crown 
up  to  1811.  In  1802,  the  Commissioners  of  the  Mar- 
quis of  Twecddale  raised  an  action  against  the  Generals 
rather,  for  payment  of  arrears  of  feu  and  other  duties, 
owing  to  the  Bailie,  from  1781.  The  General  then,  in 
1822,  brought  a  process  of  multiplepoinding,  in  which 
the  Officers  of  State  were  called,  and  the  Court,  on  3d 
June  1831,  pronounced  this  interlocutor : — 

"  Find  that  the  Murquis  of  Tweeddale,  as  heritable  bailie  of 
the  regality  of  Dunfermline,  by  grants  from  the  Crown,  fortified 
by  immemorial  usiige,  has  been  provided  to,  and  is  entitled  to 

Payment  of  eight  bolls  of  oatmeal  yearly,  furth  of  the  lands  of 
'inglassie,  as  his  fee  in  respect  of  the  said  office  :  Find  that  said 
eight  bolls  of  oatmeal  constitute  a  burden  upon,  and  a  deduction 
from  tbe  feu-duties  payable  to  tbe  Crown  from  the  said  lands  of 
Finglassie :  Therefore  prefer  the  said  James  and  Robert  Douglas 
as  commissioners  foresaid,  to  the  fund  in  medio,  consisting  of 
the  arrears  of  said  feu-duty,  amounting  annually  to  eight  bolls 
of  oatmeal,  after  satisfying  tbe  Crown,  or  the  grantees  of  the 
Crown,  for  tbe  surplus  of  the  said  feu  duty,  and  decern :  Remit 
to  the  Lord  Ordinary  to  hear  parties  farther  as  to  the  present 
amount  of  the  said  arrears,  and  to  do  therein  as  to  his  Lordship 
shall  seem  just;  and  find  no  expense's. due  to  either  party.** 

The  case  having  gone  back  to  the  Outer-House, 
Lord  Fullerton  pronounced  this  judgment,  9th  July 
1831  :— 

**  Finds,  that  in  this  multiplepoinding,  the  defenders  were,  by 
interlocutor  of  the  21st  December  18^2,  allowed  to  gire  in  a 
condescendence  of  the  funds  in  the  hands  of  the  raiser,  who  was 
allowed  at  the  same  time  to  see  and  object  to  it  when  lodged : 
Finds,  that  a  condescendence  was  accordingly  given  in  by  the 
claimants,  James  and  Robert  Douglas,  factors  for  the  Marquis 
of  Tweeddale,  which  condescendence  set  forth  the  fund  m  medio 
as  consisting  of  the  arrears  of  feu-duty  of  eight  bolls  of  meal, 
payable  out  of  tbe  lands  of  Finglassie,  from  crop  1 781  to  crop 
1821,  both  inclusive :  Finds,  that  by  interlocutor  on  this  conde- 
scendence of  16th  May  1823,  the  Lord  Ordinary,  *  in  respect  no 
objections  have  been  made  to  the  foregoing  condescendence,  ap- 
proves of  the  same,  and  of  new,  appoints  the  creditors  to  lodge 
their  claims  forthwith:*  Finds,  that  the  competition  then  pro- 
ceeded, and  that  in  that  competition  tbe  raiser,  General  Balfour, 
appeared  as  a  claimant,  and  maintained  his  rights  in  the  form  of 
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a  elaim  to  the  fund  in  medio,  in  so  far  as  that  fimd  consisted  of 
the  arreara  from  1780  to  181 1 :  Finds,  that  in  that  competition, 
the  Second  Division  of  the  Court  pronounced  an  interlocutor  of 
the  dd  of  June  1831,  by  which  the^  '  prefer  the  said  James  and 
Robert  Douglas  as  commissioners  foresaid,  to  the  fund  in  medio, 
consisting  of  the  arrears  of  said  feu- duty,  amounting  annually  to 
eight  bolls  of  oatmeal,  after  satisfying  the  Crown  or  the  grantees 
of  the  Crown,  for  the  surplus  of  the  said  feu- duty,  and  decern : 
Remit  to  the  Lord  Ordinary  to  bear  parties  farther  as  to  the 
uresent  amount  of  the  said  arrears,  and  to  do  therein  as  to  his 
Lordship  shall  seem  just  t*    Finds,  that  under  this  remit — when 
taken  alongst  with  the  interlocutor  of  the   16th  of  May  1823, 
approTing  of  the  condescendence  of  the  fund  in  medio  then  due 
—the  only  question  now  competent  before  the  Lord  Ordinary  it 
thepresent  amount  of  the  arrears,  naroelv,  the  addition  to  the  arrears 
arising  since  the  date  of  the  condescendence  already  approved  of, 
and  therefore  appoints  the  raiser  of  the  multiplepoinding  to  lodge  a 
condescendence  of  these  additional  arrears,  being  the  feu-duty 
falling  due  since,  and  including  the  year  1622,  and  that  on  or  before 
the  second  box-day  in  the  ensuing  vacation — Note The  dis- 
cussion on  the  part  of  the  raiser.  General  Balfour,  has  assumed 
ntheran  unusual  form.     In  so  far  as  the  Lord  Ordinary  can 
judge,  the  question  in  regard  to  his  rights  would  have  been 
more  naturally  raised  in  the  discussion  of  the  amount  of  the  fund 
in  rneiio.     But  a  different  course  seems   to  have  been  adopted 
on  his  part     A  condescendence  was  given  in  by  the  claimants, 
Messrs  Douglas,  stating  the  fund  in  medio  as  then  consisting  of 
the  arrears  of  feu-duty  at  eight  bolls  of  meal  per  annum  from 
the  year  1781  to  1821  inclusive.     He  allowed  that  condescen- 
dence to  be  approved  of,  i.  e.  he  allowed  the  fund  in  medio  up 
to  1821  inclusive,  to  be  fixed  by  the  interlocutor  of  16th  May 
182d,  and  then  raised  the  question  of  his  rights  in  the  character 
of  a  claimant  on  the  fund  in  medio^  to  the  extent  of  the  arrears 
from  1780  to  1811.     Thus  in  the  close  of  his  condescendence 
and  claim,  he  states  as  his  general  object  that  he  is  entitled  to 
'  hold  his  lands  free  of  any  other  payment  than  the  stipulated 
reddendum  to  the  Crown,  and  that  as  that  reddendum  has  been 
p2iid  up  to  March  181 1,  the  whole  fund  in  medio,  from   1780, 
down  to  that  period,  should  be  declared  to  belong  to  him,  and 
that  he  is  entitled  to  expenses  from  the  Marquis*  factors.     In 
this  competition,  the  Court  pronounced  the  interlocutor  of  the 
dd  June    1831,    preferring    James  and  Robert   Douglas  '  to 
the  fund  in  medio,  consisting  of  the  arrcani  of  said  feu-duty, 
amounting  annually  to  eight  bolls,  after  satisfying  the  Crown  for 
the  surplus  of  said  feu-duty,  payable  in  Exchequer  or  to  other 
grantees  of  the  Crown,*  and  remitting  to  the  Lord  Ordinary  *  to 
hear  parties  as  to  the  present  amount  of  the  fund  in  medio,* 
ilow  far  the  decree  of  preference  as  above  expressed,  saves  any 
rigiits  of  General  Balfour  as  a  claimant  in  the  competition,  is  a 
question  which  it  is  clearly  not  competent  for  the  Lord  Or- 
dinary to  entertain.     The  only  point  remitted  to  him  is  the 
present  amount  of  the  fund  in  medio.     And  considering  that  the 
amount  of  the  fund  tn  niefito  up  to  1821  inclusive,  is  fixed  by 
the  final  interlocutor  of  16th  May  1823,  it  appears  to  him  that 
the  order  pronounced  above  exhausts  his  powers  in  the  present 
Btate  of  the  process."                     ^ 

General  Balfonr  reclaimed,  and  pleaded, — That  un- 
der the  remit,  Lord  Fullerton  had  full  powers  to 
ascertain  from  what  period  General  Balfour  was  liable 
to  account  for  arrears  of  feu-duty,  payable  forth  of 
his  lands  of  Fin^lassie ;  because,  if  lie  tiad  not,  it  would 
have  the  effect  of  subjecting  him  in  double  payment. 
The  interlocutor  must  have  passed  per  incuriam^  and 
process  should  be  sisted  till  it  be  reduced.  The  con- 
descendence given  in  for  the  General  was  only  livpo- 
thetical.  Answered,— The  Bailie  was  not  to  have 
any  of  his  rights  affected  by  the  tack.  The  reclaimer, 
though  he  has  paid  his  reddendo  to  the  Crown,  has 
admitted  on  record,  that  he  has  not  paid  his  proportion 
of  the  tack-duty.  I'he  interlocutor  of  May  1823  is 
final.  No  injustice  is  done  to  the  party, — and  the 
()oart  ought  not  to  assist  him  on  a  point  of  form. 


Lord  MeadoiDbank,-^Jt  is  purely  a  question  of  form.  There 
were  tWo  condescendences — one  by  General  Balfour,  and  one  in 
his  name.  He  could  understand  that  the  General's  condescen- 
dence was  his  claim  in  the  multiplepoinding,  but  the  reverse  of 
the  condescendence  lodged  in  his  name.  The  interlocutor  of 
16th  May,  though  it  approves  of  the  condescendence,  does  not 
fix  the  amount  of  the  fund  in  medio.  Was  the  Court  to  pre- 
clude General  Balfour  from  questioning  the  accuracy  of  the 
fund  condescended  on  in  his  name? 

Ivorji/,~-»The  first  condescendence  was  by  the  General  him- 
self* The  second  was  lodged  by  the  Commissioners  of  the  Mar. 
quis  of  fweeddale,  because  the  question  at  issue  had  been  evaded. 
It  was  seen  by  all  parties,  and  then  approved  of. 

Lord  Cringietie. — There  Was  a  great  deal  of  discussion  then 
about  the  matter.  He  thought  the  interlocutor  of  May  1829 
right  when  it  was  pronounced,  and  he  thought  so  stilL 

Lord  Juaiice-Cierk  thought  the  Lord  Ordinary  was  bound, 
under  their  interlocutor  and  remit,  to  have  determined  the  point 
which  was  now  discussing.  Balfour  was  surely  not  to  pay  twice-^ 
but  it  did  not  appear  that  he  had  paid  once.  The  point  of  form 
was  not  such  as  to  warrant  an  alteration  of  the  interlocutor. 
No  injustice  had  been  done. 

Lord  Glenlee.'^The  condescendence  was  good  regarding  the 
fund  in  dispute,  but  not  what  the  General  was  to  pay,  for  he 
gave  in  a  claim  against  the  fund. 

The  Court  adhered. 

Second  Division.— Lord  Ordinary,  Fullerton For  Reclaim- 
er,  Dean   of  Faculty  (Hope)  and  Alison For  Officers  of 

State,  Solicitor- General  (Cockburn)  and  M.   P.   Brown. For 

Tweeddale*s  Commissioners,  J.    A,   Murray  and   Ivory Jo. 

Yule,  W.S.,   Wm.  Fraser,  Jun.,  W.S.,  and  Gibson- Craigs, 
Wardlaw.and  Dalziel,  W.S.,  ^gents.-«Mr  Thomson,  Clerk— 

[J.  r.  ^.1 


3d  March  1832. 

No.  267 — William  Trottkr,  &c.,  Suspenders,  v.  The  Whale- 
FisuiNO  Co&iPANY  ov  BuBNTJSLANU,  Respondents. 

Interdict-^  Nuisance — Whale- blubber —  Experiments — Interim 
inlerdiei  having  been  obtained  in  the  Court  of  Session,  and  affirm* 
ed  bjf  the  House  of  Lords^  ogaitut  boiling  whale-bluhber  at  Jiumt* 
island,  as  being  a  nuisance;  and  the  interdictvrs  having  demand, 
ed  that  the  interdict  should  be  declared  perpetual ;  and  the  inter* 
dieted  having  maintained,  that  they  had  so  improved  their  appa- 
ratus  t'lat  the  operations  could  be  carried  on  without  causing  any 
unpteasaiU  effluvia  /  and  havim*  petitioned  that  an  experiment 
should  be  allowed, — the  Court  allowed  such  an  experimetU  to  be 
made,  under  t.'ie  superintend" nee  of  scientific  men. 

This  case  is  reported  antea,  Vol.  IV.  p.  85.  The 
respondents  were  in  the  act  of  establishing  a  mannfac- 
tory  of  whale-oil  at  Burntisland,  when  the  Court,  on 
7th  December  1830,  pronounced  this  interlocutor: 

'<  Continue  the  interdict  in  the  mean  time,  in  so  far  as  regards 
the  boilihg  whale-blubber  on  the  premises  in  question.** 

This  judgment  was  affirmed  by  the  House  of  Lords 
on  6th  September  1831.  The  Lord  Chancellor,  in 
moving  judgment,  inter  alia^  said, 

"  The  Court  will  allow  the  parties,  undoubtedly,  on  a  new  ap- 
plication, to  make  experiments^they  will  allow  them  to  try  thia 
on  a  smaller  scale,  or  on  a  laiger  scale^they  will  allow  them  to 
try  all  the  suggestions  of  the  moment ;  and  when  they  try  them, 
if  they  will  do,  they  may  go  before  a  Jury,  and  if  they  fail,  they 
will  fall  to  the  ground ;  but  they  ought  to  prove  that  it  will  not 
be  a  nuisance.  All  this  interim  interdict  does  is,  to  prevent 
things  being  done  which  are  noxious  to  the  neighbourhood,  until 
that  question  be  tried,** — "  with  an  experimental  process,  you 
have  what  may  be  considered  as  sufficient  security  for  no  injus- 
tice being  done.** 

The  judgment  was  applied ;  and  the  case  haying 
come  before  Lord  Mackeiisiey  with  a  view  of  having 
the  experiments  made,  the  respondents  stated  on  re- 
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cord,  that  it  was  their  intention  to  carry  on  their 
operations  in  all  their  parts,  in  sach  a  manner  that  no 
nuisance  could  occur,  and  no  reasonable  ground  of 
complaint  be  afforded  to  the  comp]ainer9,  or  those 
who,  from  contiguity  or  other  reasons,  might  conceive 
that  they  had  ground  of  complaint  against  the  respon- 
dents* operations.  Their  apparatus  had  been  con- 
structed of  the  best  materials,  and  in  the  best  manner, 
and  at  great  expense.  The  boiler  is  of  such  a  size, 
that  only  one  boiling  will  be  necessary  in  the  course 
of  the  twenty-four  hours,  and  this  boiling  will  be 
over  by  a  very  early  hour  in  the  day,  and  not  occupy 
more  than  from  four  to  six  hours.  The  boiler  is  com- 
pletely covered,  and  the  flues  have  been  built  in  such 
a  manner  as  to  carry  off  all  the  efHuvia  which  can  pos- 
sibly escape  from  the  blubber,  in  the  course  of  boiling, 
into  the  furnace,  where  it  will  be  consumed.  There 
will  be  no  smell  even  in  the  boiling-house  during  the 
operation  of  boiling.  The  refuse,  when  cooled,  is 
drawn  off,  not  into  an  open  tank  outside  of  the  pre- 
mises, exposed  to  the  atmosphere  and  rain,  as  is  cus- 
tomary at  other  manufactories,  but  in  a  covered  vault 
within  the  boiling-house.  It  is  allowed  to  remain  in 
this  vault  till  it  is  cashed  up.  In  this  state  it  emits  no 
effluvia,  and  is  disposed  of  to  glue  manufacturers.  It 
will  be  apparent  to  any  person  of  skill,  and  the  re- 
spondents have  no  objections  to  submit  their  operations 
to  the  inspection  of  any  such  person  as  may  be  named 
by  the  Court,  that  their  apparatus  is  of  such  a  nature 
as  to  exclude  all  risk  of  nuisance  to  the  neighbour- 
hood. The  suspenders,  in  point  of  fact,  denied  that 
the  respondents  had  stated  any  such  substantial  im- 
provement in  the  mode  of  carrying  on  their  works,  as 
could  prevent  its  ordinary  consequences,  and  save  it 
from  being  a  nuisance.  The  precautions  here  men- 
tioned, in  so  far  as  they  are  intelligible,  do  not,  in 
most  points,  differ  from  those  stated  in  the  minute, 
and  which  were  characterised  and  treated  in  the  House 
of  Lords,  as  evidently  fantastic  and  ineffectual.  But 
farther,  they  are  not  intelligible  or  explicit  in  them- 
selves, being  accompanied  with  no  specification,  such 
as  can  either  bind  the  party,  or  enable  a  satisfactory 
judgment  to  be  formed  on  the  e£Bcacy  of  the  proposed 
plan  of  conducting  the  work.  The  suspenders  plead- 
ed— I.  The  complainers  have  an  undeniable  title  and 
interest  to  insist  in  the  present  application,  and  to  have 
the  interdict  declared  perpetual ;  and  the  averments  of 
the  respondents  as  to  the  advantage  which  the  esta- 
blishment of  the  work  in  question  might  produce  to 
the  burgh  of  Burntisland,  even  if  these  averments 
were  true,  as  they  are  not,  are  plainly  irrelevant  in 
answer  to  the  complainers*  title  and  interest. — II.  The 
proposed  work  ought  to  be  interdicted  and  prohibited, 
Decause,  with  reference  to  the  situation  in  which  it  is 
placed,  and  to  its  own  nature,  it  is  notoriously  a  nui- 
sance,— having  been  found  to  be,  in  every  similar  situa- 
tion, utterly  destructive  of  the  enjoyment  of  life  and 
property — III.  The  introduction  of  such  a  work  or 
manufacture  would  i|ot  be  supported  by  law,  even  if 
there  were  already  established  in  the  burgh  or  neigh- 
bourhood other  works  of  a  disagreeable  and  noxious 
description ;  but  much  more  ought  it  to  be  interdicted 
in  this  instance,  where  it  is  proposed  to  be  introduced 
into  a  place  remarkable  for  its  amenity  and  general 


freedom  from  every  thing  that  is  noisome  or  offensive. 
— IV.  There  is  no  ground,  at  least  in  the  present  case, 
for  removing  the  interdict,  in  order  to  any  experi- 
mental trial. — V.  Where  a  party  proposes  to  condact 
a  work,  in  its  own  nature  a  nuisance,  under  precautions 
which  it  is  alleged  will  obviate  its  known  and  proved 
effects,  he  is  bound  to  give  an  exact  specification  of 
these  precautions,  both  m  order  to  enable  a  satisfac- 
tory  judgment  to  be  formed  as  to  their  efficacy,  and 
also  to  ensure  their  being  observed  in  future. — VI. 
Even  on  the  supposition  of  those  precautions  being 
such  as  to  obviate  the  nuisance,  the  party  ought  not  to 
be  permitted  to  carry  on  his  work  without  finding 
caution  that  the  precautions  shall  in  all  time  coming 
be  observed.  'Answered — I.  The  suspenders,  William 
Trotter,  Miss  Broughton,  Alexander  Campbell  Beat- 
son,  John  David  Anderson,  Miss  Christian  Young, 
John  Leven,  Mrs  Wemyss,  and  MrsTorrie,  in  conse- 
quence of  the  remote  situation  of  their  properties 
from  the  respondents'  premises*  have  no  title  or  inte- 
rest to  pursue  the  present  process. — II.  The  remain- 
ing suspenders,  Miss  Ballantine,  Mrs  Laughton,  and 
the  Reverend  Charles  Watson,  from  being  merely  life- 
rent possessors,  have  neither  legitimate  title  nor  inte- 
rest to  insist  in  the  present  action,  to  the  effect  of 
declaring  the  interdict,  which  has  been  obtained,  per- 
petual.— III.  The  storing  and  boiling  of  whale-blubber, 
within  premises  erected  upon  die  sea-shore,  adjacent 
to  the  harbour  of  a  seaport  town,  and  on  the  site  of 
ground  pretiously  occupied  as  a  soap-work  and  her- 
ring-worKS,  and  conducted  in  such  a  manner  as  to  give 
no  reasonable  ground  of  offence  to  the  neighbourhood, 
can  neither  be  a  nuisance  in  fact  nor  in  law. — IV.  In- 
dependent of  these  specialties,  a  simple  experimental 
process  of  short  duration  will  manifest  the  present 
suspension  and  interdict  to  be  ill  founded  in  every 
respect. — V.  Where  a  party  undertakes  to  prove  that 
a  proposed  work  will  not  m  its  operations  amount  to 
a  nuisance,  he  is  entitled  to  a  proof  of  the  averment, 
sub  periculo  Jaltif  and  an  interdict  against  any  such 
proposed  work  cannot  be  declared  perpetual  in  the 
face  of  such  an  averment.  On  the  lOth  February 
1832,  Lord  Mackenzie  pronounced  this  interlocutor: 

**  Having  heard  the  counsel  for  the  parties,  before  answer,  al- 
lows an  experiment  to  be  made,  whether  the  respondents*  manu- 
facture,  as  condescended  on,  would  be  a  nuisance,  or  hurtful, 
or  offensive  to  the  property  of  all,  or  any  of  the  complainers,  or 
persons  residing  thereon,  and  that  by  the  respondents  carrying 
on  the  said  manufacture  for  such  time  as  will  be  sufficient  for 
such  experiment ;  but  this  under  the  inspection  and  direction  of 
Professor  Sir  John  Leslie,  whom  failing,  Dr  Andrew  Fyfie, 
surgeon  and  chemist,  Edhiburgh,  or  Dr  U.  Boswell  Reid, 
assistant  to  Dr  Hope,  Pro^eseor  of  Chemistry  there,  or  Dr 
John  Murray,  Lecturer  on  Chemistry  in  Edinburgh ;  with 
power  and  inatrucdons  to  the  said  inspector  to  fix  the  time  of 
beginning  the  working,  in  so  far  as  may  appear  necessary  to  in- 
sure that  it  may  be  fairlv  tried,  and  to  stop  the  said  working  as 
soon  as  the  experiment  shall  appear  to  him  to  have  been  sufficiently 
made ;  four  days*  notice  being  always  given  to  the  agent  for  the 
complainers,  of  the  time  fixed  for  the  experiment,  under  the 
band  of  the  agent  for  the  respondents,  by  delivery  to  him  per- 
sonally, or  at  his  office ;  and  to  report  to  the  Lord  Ordinary  on 
the  nature  and  result  of  the  said  experiment ;  and  recals  the  in- 
terdict to  the  above  effect  only, — and  with  power  and  instruc- 
tions to  admit  tvi'o  or  more  persons  to  be  named  by  each  party, 
to  be  present  at  the  experiment,  besides  the  respondents  and 
their  workmen.** 
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The  suspenders  reclaimed,  and  prayed  the  Coart 

"  To  alter  the  interlocutor  complained  of;  to  remit  to  the  Lnrd 
Ordinary  to  proceed  in  the  usual  coume,  with  a  view  to  trial ; 
to  refuse  the  recal  of  the  interdict  in  the  meantime,  to  the  effect 
of  making  the  desired  experiment,  or  to  any  other  efiTect  or 
purpose  whatever :  At  all  events,  to  appoint  the  said  experi- 
ment to  be  made  under  such  circumstances,  and  under  such  pre- 
cautions, as  shall  insure  it  being  fiurly  and  adequately  tried.'* 

Lord  Meadowbank  thought  the  principle  of  the  Lord  Ordi- 
nary's judgment  right. 

The  Coort  pronounced  this  interlocutor  : 

"  The  Lords  having  considered  this  note,  with  the  other  pro- 
ceedings, and  heard  counsel,  A<lbere  to  the  interlocutor*com- 
plained  of,  with  this  addition,  that  the  inspectors  shall  be  present, 
and  shall  report  on  the  effects  of  the  whole  process  of  the  manu- 
facture from  beginning  to  end :  and  further,  recommend  to  the 
said  inspectors  to  apply  for,  and  take  the  assistance  of,  persons 
practically  conversant  with  this  manufacture,  as  usually  con- 
ducted." 

Second  Divinon Lord  Ordinary,  Mackenzie.— -if c/.  Dean 

of  Faculty  (Hope)  and  Rutherfurd. — jilt.  Solicitor- General 
(Cockbum),  Jameson  and  M'Neill. — John  Leven,  W.S.,and  A. 
P.  Henderson,  Agents. — Mr  Thomson,  Clerk. — [J.  W,  H.^ 


3d  March  1832. 


Ko.  268.— >HuGU  Broitghtok,  Pursuer,  v.  Georoe  Cameron's 

Trustees,  Dtfendert. 

Trust-Dtfcd^Adjudication — Jn  estate  having, for  certain  pur- 
poses,  been  conveyed  in  favour  of  trustees  i  and  an  annuity  haV' 
irtfi  been  provided  during  the  trusters  life,  and  the possesHon  of 
certain  farms  rent  free,  subsequent  to  that  event,  to  his  eldest 
son,  tpko  was  one  of  the  trustees ;  and  the  deed  not  having  con-" 
tained  an  express  obligation  to  denude,  but  only  a  declaration,  that 
when  the  trustees  should  be  called  on  to  do  so,  the  eldest  son  or 
o.'her  heirs  should  free  and  relieite  them ;  and  the  eldest  son  having 
died  without  making  vp  any  title  to  hi^  father — Held,  that  he  had 
no  vexied  ritiht  under  the  trust-deed,  which  could  be  carried  by 
ofijudication,  to  the  effect  of  enabling  the  adjudging  creditors  to 
call  upon  the  trustees  to  denude  in  his  favour, — and  that  the  ad^ 
judication  carried  no  right  to  the  arrears  of  annuity. 

The  deceased  George  M'Martin  or  Cameron,  of 
Letterfinlay,  executed  in  July  and  October  1817,  a 
trust-deed  in  favour  of  the  defenders.  This  deed, 
after  noticing  an  antenuptial  contract  in  1767,  and  a 
prior  trust  in  1783,  inter  alia,  narrated,  that  it  was 
granted  with  consent  of  the  surviving  trustee  and  in* 
terdictor  under  the  former  deed,  and  in  terms  of  a 
submission  to  the  late  Lord  Ueston,  and  George 
Joseph  Bell,  now  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.  It  constituted  Simon  Fraser 
of  Foyers,  Duncan  Cameron  of  Fassfern,  W.S.,  Ro* 
bert  Scott,  W.E.,  and  Gordon  Cameron,  younger  of 
Letterfinlay,  and  the  acceptors  or  survivors  of  them, 
trustees,  any  three  of  whom  should  be  a  quorum,  and 
with  power  to  assume  others.  This  deed  conveyed  Ca« 
meron*s  whole  estates  in  trust,  and  provided,  that  the 
trustees  should  apply  the  rents  and  issues  of  the  estate, 
in  payment,  1st,  Of  the  truster  sdebts ;  2d,  Of  £lOO  year- 
ly to  himself  and  family ;  Sri*  Of  an  annuity  of  £lOO  to 
his  eldest  son,  Gordon  Cameron,  till  the  estate  should 
open  to  him  by  the  truster's  death,  at  which  event  he, 
or  the  heir  succeeding,  was  to  be  put  into  possession 
of  the  farms  of  Muccomer  and  Tarness,  free  of  rent, 
under  burden  during  their  mother's  lifetime,  of  such 
parts  of  said  lands  as  had  been  provided  to  her ;  Aithj 
Of  certain  provisions  to  his  wi&,  in  case  she  should 
survive  him ;  and  d/A,  Of  provisions  to  his  younger 


children,  amounting  to  nearly  £:^000.  The  trustees  . 
were  directed  to  make  up  titles  in  their  persons,  and 
were  empowered  to  borrow  money  for  carrying  the 
purposes  of  the  trust  into  effect ;  and  it  was  declared, 
that  it  should  subsist  till  the  whole  debts  were  dis- 
charged, or  till  the  crefltCors  should  consent  that  it 
should  cease,  and  should  accept  the  security  of  the 
succeeding  heirs.  But  it  contained  no  clause  obliging 
the  trustees  to  denude  in  favour  of  the  heir.  The 
truster  died  in  June  1829,  and  in  November  thereafter, 
the  pursuer  brought  an  action  of  declarator  and  ad- 
judication against  Gordon  Cameron  and  the  trustees, 
narrating,  that  he  had  obtained  decree  for  £1234^ 
against  the  former,  being  the  arrears  of  a  certain 
annuity  provided  by  him  to  the  pursuer,  and  pre- 
miums of  insurance  paid  on  the  life  of  the  said 
Gordon  Cameron.  1  he  summons,  inter  alia,  con- 
cluded— I.  That  in  terms  of  1672,  c.  19,  the  right  and 
interest  of  Gordim  Cameron  in  the  lands  under  the 
trust-deed,  should  be  adjud^^ed  to  the  pursuer  in  pay- 
ment of  the  said  sum  of  £1234,  arrears  of  annuity, 
premiums  of  insurance,  and  interest. — IL  That  the 
trustees,  on  payment  of  the  heritable  and  other  debts 
mentioned  in  the  trust-deed,  were  bound  to  denude 
and  divest  themselves  of  the  said  lands,  in  favour  of 
the  pursuer,  for  sntisfaction  of  the  debt  dne  to  him. 
In  defence,  the  trustees  maintained — I.  That  Gordon 
Cameron's  ri^ht  to  the  annuity  of  £100  was  contingent, 
as  it  depended  on  there  being  sufficient  surplus  rents 
to  pay  it ;  and  as  there  never  was  such  a  surplus,  that 
he  never  had  a  vested  right  in  the  same,  and  therefore, 
that  it  was  not  attachable  bv  a  creditor  by  adjudica- 
tion. Besides,  it  terminated  at  the  death  of  the  trus- 
ter, and  could  not  therefore  be  now  adjudged. — If. 
The  possession  of  Muccomer  and  Tarness,  was  only 
to  be  given  to  Gordon  Cameron,  in  the  event  of  there 
being  sufficient  funds  to  Rccomplish  the  trust,  and  pay 
the  debts  and  annual  burdens.  But  as  this  was  not 
the  case,  and  Gordon  Cameron  could  not  demand  pos- 
session to  said  lands,  so  the  pursuer  could  not  bo  in  a 
better  situation. — III.  The  right  to  these  lands  could 
not  be  adjudged,  and  therefore  the  present  action  was 
incompetent,  in  respect  that  the  lands  were  destined  to 
other  parties,  in  the  event  of  Gordon  Cameron  dying 
before  the  trust  was  wound  up,  and  because  the  trus- 
tees were  feudally  vested,  and  Gordon  Cameron  had 
made  up  no  sort  of  title,  and  never  had  been  charged  to 
enter  heir.  Decree  of  adjudication  passed  agfainst  Gordon 
Cameron,  in  absence,  on  27th  May  1830 ;  and  the  pur- 
suer, on  23d  Augnst  thereafter,  raised  a  supplemen- 
tary action  against  the  other  trustees,  concludmg, — I. 
For  payment  of  Gordon  Cameron's  annuity  of  £100, 
from  Martinmas  1814  till  Whitsunday  1829,  preced- 
ing his  father's  death,  in  terms  of  the  trust-deed, 
amounting  to  £l450  Sterling,  with  interest. — II.  For 
such  of  the  rents  of  Muccomer  and  Tarness,  as  had 
been  drawn  by  the  trustees  after  the  death  of  the 
truster ;  and  III.  To  put  the  pursuer  in  possession  of 
the  said  farms  of  Muccomer  and  Tarness,  as  coming  in 
place  of  Gordon  Cameron,  free  of  rent,  and  under  the 
provisions  of  the  trust-deed.  Gordon  Cameron  died 
m  September  1830.  In  defence,  it  was  pleaded  in 
limine.  That  the  adjudication  in  absence  against  Gor- 
don Cameron,  was  not  a  sufficient  or  legal  title  to 


350 


THE  SCOTTISH  JURIST. 


[March 


maintain  the  present  action';  and,  even  if  it  were  saf- 
ficient,  the  next  of  kin  of  Grordon  Cameron  had  not 
been  called.  In  the  original  action,  Lord  Fullerton 
pronounced  this  interlocutor,  3d  December  1831 : — 

"  Finds,  that  the  late  George  Caiperon  of  Letterfinlay  executed, 
in  the  year  18 17,  a  trust-deed,  conveying  the  lands  of  Letter- 
finlay  and  others,  as  there  specially  described,  to  certain  trustees, 
of  whom  the  defender  is  now  the  sole  survivor,  for  certain  pur- 
poses, and,  inter  alia,  for  those  set  forth  in  the  summons  :  Finds, 
that  the  truster  died  in  June  1829,  and  that  in  November  of  that 
year,  an  action  of  adjudication  and  declarator  was  raised  by  the 
pursuer  against  the  late  Gordon  Cameron,  eldest  son  and  appa* 
rent  heir  of  the  snid  George  Cameron,  and  against  the  trustees, 
concluding,  Ur,  For  the  adjudication  of  the  said  Gordon  Ca- 
meron's right  and  interest  in  the  foresaid  lands  under  the  said 
trust-deed,  in  payment  and  satisfaction  of  certain  debts  due  by 
Gordon  Cameron  to  the  pursuer;  and  2dly,  concluding,  That 
upon  the  said  adjudication  being  decreed,  it  ought  to  be  declared 
that  the  trustees  were  bound,  on  the  payment  and  discharge  of 
the  heritable  and  other  debts  mentioned  in  the  trust-deed,  to 
denude  and  divest  themselves  of  the  whole  of  the  said  lands  and 
estate  in  favour  of  the  pursuer,  for  payment  and  satisfaction  of 
the  debt  due  to  him  :  Finds,  that  decree  of  adjudication  in  ab- 
sence was  pronounced  a^inst  the  said   Gordon  Cameron,  in 
terms  of  the  libel,  on  the  27th  dayx>f  May  1830:   Findrf,  that 
the  said  Gordon  Cameron  died  in  September  of  that  year :  Finds, 
that  no  steps  were  taken  during  the  lifetime  of  the  said  Gordon 
Cameron,  either  by  service  or  charge  to  enter  heir,  or  otherwise 
to  vest  in  him  a  right  to  the  said  lands  independently  of  the 
trust-deed ;  and  that  consequently,  the  effect  of  the  foresaid  ad- 
judication is  necessarily  confined  to  such  right  as  may  have  been 
acttially  vested  in  Gordon  Cameron  by  the  said  trust-deed ;  but 
Finds,  that  the  terms  of  the  said  trust-deed  were  not  such  as 
either  to  divest  the  truster,  George  Cameron,  from  the  date  of 
its  execution,  or  even  to  create  on  his  death  any  vested  right  in 
relation  to  the  said  lands  in  the  person  of  the  late  Gordon  Ca- 
meron, his  apparent  heir  ;  and  therefore.  Finds,  that  the  adjudi- 
cation obtained  against  the  said  Gordon  Cameron  was  ineffectual 
iti  regard  to  the  said  lands,  and  cannot  support  the  declaratory 
conclusions  of  this  libel  against  the  defenders^-the  trustees; 
and,  therefore,  assoilzies  the  defender — ^now  the  sole  sumving 
trustee,  from  the  conclusions  of  the  action :  Finds  no  expenses 
due  to  either  party,  and  decerns. — Note, — The  terms  of  this 
trust-deed  are  rather  unusual.     In  \\iejir»t  place,  however  pro- 
bable it  may  be  from  the  circumstances  leading  to  its  execution, 
that  it  was  intended  to  divest  the  granter  of  all  right  during  his 
lifetime,  it  contains  no  clause  sufficient  for  that  purpose.   There 
is,  confessedly,  no  express  declaration  to  that  effect;  and  though 
the  endurance  of  the  trust  beyond  the  period  of  the  truster's 
lifetime  is  clearly  contemplnted,  the  purposes  of  it  are  not  such 
as  to  be  absolutely  incompatible  with  its  extinction  during  bis 
lifetime.     Indeed,  in  one  clause — that  appointing  the  trustees 
fais  executors — the  existence  of  the  trust  at  his  death  is  evidently 
considered  only  as  a  contingency.     It  names  the  trustees  his 
executors,  *  in  the  event  of  the  decease  of  me,  the  said  George 
M* Martin,  otherwise  Cameron,  during  the  subsistence  of  this 
trust.'    2/%,  The  trust-deed,  though  providing  that  the  trust 
shall  subsist  and  endure  until  the  heritable  debts  are  paid,  or  the 
creditors  consent  that  it  shall  cease  and  determine,  does  nowhere 
provide,  as  is  usually  done,  that  the  trustees,  upon  the  termina- 
tion of  the  trust,  shall  convey  the  lands  in  favour  of  Gordon 
Cameron  nominatimy  or  even  generally  in  favour  of  the  heirs  of 
the  granter.     In  these  circumstances,  the  Lord  Ordinary  does 
not  think  either  that  the  granter  was  divested  by  the  execution 
of  the  deed,  or  that  any  right  was  instantly  created  by  it  in  fa- 
vour of  Gordon  Cameron  on  bis  father's  death.     After  the  exe- 
cution of  the  deed,  the  fee  still  remained  in  the  truster,  burdened 
with  the  trust    The  trustees  were»  no  doubt,  liable  to  be  called 
on  to  denude,  and  to  quit  the  possession  on  the  extinction  of  the 
trust ;  but,  in  the  opinion  of  the  Lord  Ordinary,  the  right  to 
enforce  that  liability  was  attached  to  the  right  of  fee  remaining 
in  the  truster,  and  consequently  required  to  be  taken  up  on  his 
death,  by  senrice,  or  some  equivalent  form,  before  it  could  be 
eflfectually  attached  by  adjudication.     Of  course,  these  observa- 


tions apply  only  to  that  general  demand  for  the  whole  trust-estate 
which  is  made  in  the  present  summons.  It  contains  no  conclu- 
sion as  to  the  right  to  possess  the  farms  of  Muccomer  and 
Tamess — a  right  which  does  not  seem  properly  to  arise  under 
the  trust,  but  which  is  made  the  subject  of  a  separate  action  by 
the  pursuer." 

In  the  supplementary  action,  his  Lordship,  of  the 
same  date,  pronounced  this  interlocutor : — 

'*  In  respect  that  the  arrears  of  annuity  concluded  for  do  not  com- 
petently  form  the  subject  of  adjudication.  Sustains  the  objection 
to  the  title  in  regard  to  the  conclusion  for  the  arrears  of  snnuity 
of  £100,  prior  to  Whitsunday  1829;  and  in  regard  to  the  con- 
clusion for  putting  and  continuing  the  pursuer  (the  adjudger) 
in  possession  of  the  farms  of  Muccomer  and  I'amess,  Finds, 
that  the  clause  in  the  trust-deed  on  which  that  conclusion  reBts 
was  applicable,  personally,  to  the  late  Gordon  Cameron,  as  the 
heir  entitled  to  succeed  to  the  lands  of  Letterfinlay ;  that  the 
right  of  possession,  after  his  death,  devolved,  by  the  terms  of  the 
trust-deed,  on  the  next  heir;  and,  therefore,  was  not  attachable 
by  Gordon  Cameron's  creditors :  Therefore,  assoilzies  the  de- 
fenders from  the  above-mentioned  two  conclusions  of  the  action, 
and  decerns  :  And  in  regard  to  the  conclusion  for  the  rents  of 
these  farms  of  Muccomer  and  Tarness,  from  the  death  of  tbe 
truster,  and  during  the  lifetime  of  Gordon  Cameron,  Appoints 
the  case  to  be  enrolled,  with  a  view  to  the  disposal  of  the  ques- 
tion of  fact  at  issue  between  tbe  parties,  whether  the  late  Gor 
don  Cameron  was,  or  was  not,  in  possession  of  the  said  farms 
from  the  death  of  his  father  until  his  own  death  ?" 

The  pursuer  reclaimed  in  both  cases.  In  the  ori« 
ginal  action  he  pleaded — I.  Gordon  Cameron  had  a 
vested  right  under  the  said  trust-deed,  so  that  if  all 
the  debts  had  been  paid,  the  truster  could  not  have 
called  on  the  trustees  to  reconvey.  He  wns  only  en- 
titled to  his  annuity  ;  and  the  estate  must  have  been 

conveyed   to   Gordon   Cameron II.   The  right  of 

Gordon  Cameron  to  the  estate  of  Letterfinlay,  under 
the  trust-deed  executed  by  the  late  George  M< Martin 
otherwise  Cameron,  of  Letterfinlay,  in  the  submission 
between  them,  and  for  onerous  causes,  so  far  as  Gor- 
don Cameron  was  concerned,  having  been  attached  by 
adjudication,  is  now  vested  in  the  pursuer  for  pay- 
ment and  satisfaction  of  the  accumulated  sums  con- 
tained in  his  decree  of  adjudication,  with  interest  dur- 
ing the  not* redemption. — III.  The  pursuer,  as  in 
right  of  Gordon  Cameron,  is  entitled  to  have  it  de- 
clared, that  the  trustees  are  bound  to  denude  as  libel- 
led, or  generally,  in  terms  of  the  trust-deed,  with  re- 
ference to  tbe  privileges  and  rights  made  competent 
to,  and  on  the  observance  of  the  conditions  imposed 
upon  Gordon  Cameron  by  that  deed.  Answered — I. 
There  was  no  vested  right  in  the  person  of  the  de- 
ceased Gordon  Cameron,  which  could  be  carried  by 
adjudication.  The  substantial  interest  was  in  tbe 
truster,  and  he  could  have  called  on  the  trustees 
to  reconvey  the  property  after  the  debts  were  paid. — 
II.  Even  if  there  had  been  any  such  vested  right,  the 
decree  of  adjudication  obtained  by  the  pursuer  was  not 
competent  to  carry  the  same.  In  the  supplementary 
action,  the  pursuer  contended, — I;  That  in  virtue  of 
the  vested  right  under  the  trust-deed,  in  the  person  of 
Gordon  Cameron,  which  had  been  adjudged  by  the  pur- 
suer, he  was  entitled  to  prosecute  all  claims  competent 
to  the  said  Gordon  Cameron,  and  to  enforce  the  whole 
rights  conferred  upon  him  by  tbe  said  deed. — 11.  That 
the  trustees  were  nound  to  pay  to  the  pursoer,  as  in 
right  of  Gordon  Cameron,  the  whole  rents  levied  or  re* 
cei  ved  by  them,  or  either  of  them,  for  tbe  faurms  of  Muc- 
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coiner  and  Tamets,  from  and  after  the  term  of  Whit- 
sunday 1829,  or  at  least  from  and  after  the  date  when 
the  said  George  M 'Martin*  otherwise  Cameron,  deceas- 
ed, until  the  period  of  the  said  Gordon  Cameron's  death. 
— HI.  To  put  the  parsuer  into  possession  of  the  farms 
of  Muccoiner  and  Tarness,  under  and  in  terms,  and 
according  to  the  provisions  and  declarations  of  the 
said  deed,  in  satisfaction  of  the  sums  contained  in  his 
decree  of  adjudication,  so  far  as  the  said  annuities  and 
rents  shall  not  suffice  for  payment,  and  to  continue 
him  in  possession,  while  the  trust-estate  is  vested  in 
their  persons,  until  the  snms  contained  in  the  decree 
shall  be  extinguished  by  his  intromissions.     Answer- 
ed— I.  The  pursuer  has  no  sufficient  title  to  pursue 
this  action ;  becau8e,^r£^  As  the  annuity  payable  to 
Gordon  Cameron  terminated  on  the  death  of  his 
father  in  June  1829,  and  the  adjudication  libelled  was 
not  obtained  till  the  27th  of  May  1830,  it  could  not 
transfer  to  the  pursuer  any  arrears  of  annuities ;  and, 
second^  As  Gordon  Cameron's  supposed  right  to  pos- 
sess the  farm  expired  on  his  deatn,  in  September  1 830, 
the  adjudication  can  confer  on  the  pursuer  no  title  to 
demand  possession  thereafter. — II.  Supposing  the  title 
to  be  sofficient,  still  all  parties  interested  nave  not 
been  called ;  and,  in  particular,  neither  Colonel  Ca- 
meron, who  has  right  to  possession  of  the  farms  un- 
der the  trust-deed,  nor  the  next  of  kin  of  Gordon 
Cameron,  who  have  right  to  the  arrears  of  annuities, 
if  any,  and  bygone  rents  of  the  farms,  have  been 
cited  as  defenders. — III.  As  the  summons  contains 
no  conclusion  for  any  reversionary  interest  under  the 
trust-deed  in  favour  of  Gordon  Cameron,  nor  any 
averment  or  conclusion  as  to  the  alleged  intimated 
assiignation,  the  allegations  in  the  condescendence  re- 
lative thereto,  are  incompetent  and  irrelevant. — IV. 
As  Gordon  Cameron  bad  never  any  vested  or  e£Pec- 
tual  right,  but  merely  a  contingent  claim  to  the  an- 
nuities, and  to  the  possession  of  the  farms,  and  the 
contingency  never  took  effect,  neither  he,  nor  the  pur- 
suer as  in  his  right,  can  demand  payment  of  these  an- 
nuities,  or  possession  of  these  farms.     At  advising, 

Lord  Glenlee  thought  tbcy  bad  notliiiig  to  do  with  tbc  uiar- 
rJBpe-contract,  or  the  submission.  The  adjudication  onlycnrries 
the  rights  cornpetent  to  Gordon  C'amtTou  under  the  trust-deed. 
There  could  be  no  doubt  that  he  rcmld  have  called  on  the  tnis- 
tf  es  to  denude  in  his  favour,  after  tbc  purposes  of  the  trust  hud 
been  accomplished.  But  then  he  would  have  bad  to  make  up  a 
title  to  bis  father;  for  there  was  no  clause  in  the  trust-deed 
obliging  the  trustees  to  denude,  although  such  an  obligation  might 
Ik;  thought,  in  the  circumstance?,  to  be  implied.  The  Lord  Ordi. 
nary  was  right  in  finding  that  the  adjudication  against  Gordon 
Cameron,  who  never  bad  any  vested  right  in  the  lands  under  the 
trust-deed,  did  not  give  any  right  to  the  pursuer  to  call  on  the 
trustees  to  denude  in  bis  iavour.  As  to  the  second  action,  if 
competent,  the  proper  parties  bad  not  been  called.  But  he 
thought  the  Iiord  Ordinary's  interlocutor  was  right.  The  arrears 
of  annuity,  and  the  possession  of  the  lands,  were  conferred  per- 
sonally on  Gordon  Cameron  by  the  trust-deed.  They  were  not 
provided  to  his  heirs.  They  could  not  be  carried  by  adjudica- 
tion. 

Lord  Cringtetie. — I  think  there  is  certainly  an  implied  obliga- 
tion upon  the  trustees  in  the  trust-deed,  to  denude  in  favour  of 
(yordon  Cameron.  Gordon  Cameron  was  one  of  the  trustees 
— was  acknowledged  as  the  eldest  son  and  heir  of  the  marriage, 
from  the  beginning  of  the  deed,  and  also  in  the  submission. 
All  the  proceedings  which  took  place  were  on  the  footing  of  bis 
being  the  heir.     The  trust  was  to  endure  till  the  debts  wdrc 


paid,  and  the  trustees  relieved  by  the  heirs ;  and  though  there 
was  no  clause  obliging  the  trustees  to  denude,  yet  it  was  im- 
plied.^ Had  Gordon  Cameron  paid  off  the  debts,  or  found  good 
security  that  such  would  be  done,  he  would  have  been  entitled 
to  have  called  the  tnistces  to  denude  in  his  favour,  without  a 
service  even,  and  whether  his  father  had  been  divested  or  not 

The  Lord  Jusiice-Clerk  said,  it  was  not  necessary  to  support 
the  present  interlocutor,  to  find  that  old  Cameron  was  divested. 
The  contract  of  marriage  could  not  be  looked  at.  He  agreed 
with  Lord  Glenlee,  that  Gordon  C/ameron  had  no  vested  right 
under  the  trust-deed,  on  his  father's  death.  The  succession  is 
not  limited  to  Gordon  Cameron,  but  contemplates  **  other  heirs 
succeeding**  to  the  truster.  Suppose  Gordon  Cameron  had  died 
earlier,  and  left  a  son,  Could  he  have  taken  under  the  trust-deed 
of  his  grandfather,  without  service  ?  Clearly  he  could  not.  The 
rule  is  not  altered,  because  Gordon  Cameron  survived  his  father, 
the  truster.  There  was  no  right  vested  in  him  during  bis  father's 
life, — nothing  except  what  was  expressly  conferred  by  the  trust- 
deed. 

Lord  Meadowbank  concurred  with  Lords  Justice- Clerk  and 
Glenlee.  But  thought  that,  in  the  circumstances  of  the  case,  no 
expenses  should  be  given, — and  to  this  the  other  Judges  as* 
seated. 

The  Court  pronounced  this  interlocutor : — 

"  Find  it  unnecessary  in  this  case  to  determine  whether  the 
truster,  George  Cameron,  was  divested  of  the  estate  by  the 
terms  and  conditions  of  the  trust-deed ;  quoad  ultra,  adhere  to 
the  interlocutor,  and  refuse  the  desire  of  the  note.** 

In  the  supplementary  action,  the  Court  adhered. 

Second  Division. — Lord  Ordinary,  Fullerton. — Jci.  More 
and  Paterson. — ML  Greenshields  and  Sluiw. — Scott,  Finlay 
and  Balderstone,  W.S.,and  Wm.  Mackenzie,  W.S.,  Agents.— 
Mr  Thomson,  Clerk [JJF.H.] 


OUTER  HOUSE. 

22d  February  1832. 

No.  260. — John  Wylie  and  Mandatory,  Pursuer,  v.  P, 

CUEISTIAN,  Defender. 

Process^-Mandate— Stamp — Held,  thai  a  power  of  attorney, 
which,  inter  alia,  authorised  the  raising  of  a  ceiiain  action,  could 
be  produced  therein  as  a  mandate,  without  being  stamped. 

In  this  case  Wylie  granted  a  letter,  regularly  tested 
as  a  deed,  according  to  the  la»v  of  Scotland,  in  which 
he  authorised  his  maiidutory  to  raise  an  action  against 
Christian  ;  also  to  sue  for  and  discharge  various  other 
claim!^  specified,  and  generally  all  claims  competent 
to  him  axS  his  father's  heir,  and  to  divide  the  proceeds 
among  his  father's  creditors.  This  letter  was  pro- 
duced as  the  mandate  for  conducting  the  present  ac- 
tion. Objected — This  writing,  though  containing  a 
special  mandate  to  raise  this  action,  is  truly  a  power 
of  attorney.  It  must  be  taken  as  a  whole,  and  cannot 
be  produced  in  a  Court  of  Justice,  without  being 
stamped.  Answered — It  is  here  produced  only  as  a 
mandate,  and  therefore  does  not  require  to  be 
stamped. — His  Lordship  was  of  opinion,  that  it  might 
be  produced  as  a  mandate,  without  being  stamped. 

Second  Division. — Lord  Ordinary,  Mackenzie. — jict,  Currie. 
— jIU.  Monro. —  Graham  Binny,  W.S.,  and  Dennistoun  and 
Christian,  W.S.,  Agents— [j:  H^,  H,] 


STATUTE. 

No.  270. 

[2  William  IV.  c  xl— 20th  February  1832.] 

jtn  Act  for  the  prevention,  as  far  as  tuay  be  possib/e,  of  the  disease 
calied  the  Choiera,  or  Spasmodic  or  Indian  Chofera,  in  Sect' 
land. 
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Thin  Act—on  the  preamble  that  <<  it  has  pleased  Al- 
mighty God  to  visit  the  United  Kingdom  with  the 
Disease  called  the  Cholera,  or  Spasmodic  or  Indian 
Cholera" — Enacts,  "  with  a  view  to  prevent,  as  far  as 
may  be  possible,  by  the  Divine  blessing,  the  spreading 
of  the  said  Disease," 

I.  "  That  it  shall  and  may  be  lawful  for  the 
V?  '*'*'|*r*  Lords  and  others  of  His  Majesty's  most  Honour- 
ImSwwl  d  lo  able  Privy  Council,  or  aiiy  two  or  more  of  tbem, 
i«Mi«  order*  at  (of  whom  the  Lord  President  of  the  Council,  or 
JwiIiThe*"  on«  o*"  His  Majesty's  Principal  Secretaries  of 
M>n>t<iinfi  of  State  for  the  time  being  shall  always  be  one,)  by 
aMtJand!"  *"y  order  or  orders  to  be  by  them  from  time  to 
time  made,  to  establish,  and  again  from  time  to 
time,  by  any  such  order  or  orders,  to  revoke,  renew,  alter,  and 
vary  all  such  rules  and  regulations  as  to  them  may  appear  ne- 
cessary or  expedient  for  the  prevention,  as  far  as  may  be  possi- 
ble, or  the  spreading  of  the  said  disease  called  the  Cholera,  or 
Spasmodic  or  Indian  Cholera,  within  Scol.'andt  or  any  part 
thereof,  or  for  the  relief  of  any  persons  suffering  under  or  likely 
to  be  affected  by  the  said  disease,  and  for  the  safe  and  speedy 
Interment  of  any  person  or  persons  who  may  die  of  the  said 
disease ;  with  power  also  to  the  said  Honourable  Privy  Council, 
to  appoint  persons  resident  in  Scotland  to  superintend  and  assist 
in  the  execution  of  this  Act,  and  to  vest  such  persons  with  such 
powers  and  authorities  for  this  purpose  as  to  them  may  seem 
fit." 

XL  "  That  every  such  order  as  aforesaid  shall 
Ord#n  to  be  be  certified  under  the  hand  of  one  of  the  Clerks 
ci"k  of^'thJ  in  Ordinary  of  His  Migesty's  Privy  Council; 
Privy  rottneii.  and  that  the  pnblicarion  of  any  such  order  in  the 
M  evkiwM  ^'^^^^^^  Gazette  shall,  far  all  intents  and  purposes, 
be  taken,  admitted,  and  received  in  all  Courts, 
and  by  and  before  all  Judges,  Justices,  Magistrates,  and  others, 
as  good  and  sufficient  evidence  of  the  making  and  of  the  date 
and  contents  of  any  such  order. 

Penalty  for  HI*  "  That  any  person  who  shall  or  may  vfo- 
TiniiitioD  of  late  or  wilfully  and  knowingly  infringe  the  pro- 
•'*•"•*  visions  of  any  such  order,  or  who  shall  or  may 

refuse  or  wilfully  neglect  or  omit  to  act  in  obedience  to  or  in 
conformity  with  any  such  order,  or  shall  resist,  oppose,  or  ob- 
struct the  lawful  execution  thereof,  shall,  for  every  such  offence, 
be  and  be  deemed  guilty  of  a  crime  punishable  bv  fine  and  im- 
prisonment, and  shall  also  incur  and  become  liable  to  a  penalty 
not  exceeding  Five  Pounds,  nor  less  than  One  Pound,  to  be 
recovered  in  the  manner  herein-ofter  mentioned  t  Provided  aU 
ways,  that  no  person  sgainst  whom  any  such  penalty  shall  be  so 
recovered  shall  be  liable  to  be  indicted  or  proceeded  against  in 
respect  of  the  same  offence  as  for  a  crime." 

Rf^orery  of  ^  V.  "  That  all  such  penalties  as  aforesaid  shall 
peiuHiM.  be  recovered  bj  the  Procurator-fiscal  of  Court,  or 

any  person  or  persons  who  snail  sue  for  the  same,  before  any 
two  Justices  of  the  Peace,  having  jurisdiction  within  the  county, 
city,  bui^h,  or  place  in  which  the  offence  shall  have  been  com- 
mitted, or  before  the  Sheriff  of  any  such  County;  and  that  the 
amount  of  the  penalties  to  be  inflicted  upon  any  such  offenders 
shall,  within  the  limits  herein-before  prescribed,  be,  in  the  dia- 
cretion  of  such  Justice  or  Sheriff,  applied  to  the  purposes  of 
this  Act." 

Sherin,  tte,  V.  "  That  it  shall  be  lawful  for  the  Sheriff  or 
empowered  to  Justices  before  whom  any  complaint  for  the  re- 
eomouiints.  covery  of  such  penalties  may  be  brought  to  pro- 
ceed in  a  summary  way,  and  to  grant  warrant  for 
bringing  the  parties  complained  upon  immediately  before  them, 
and  on  proof  on  oath  by  one  or  more  credible  witnesses,  or 
other  legal  evidence,  forthwith  to  determine  and  give  judgment 
in  such  complaint,  without  any  written  pleadings  or  record  of 
evidence,  and  to  grant  warrant  for  the  recovery  of  all  penalties 
and  expenses  decerned  for,  failinj^  payment  within  eight  days 
after  conviction,  by  poinding,  and  imprisonment  for  a  period,  at 
the  discretion  of  the  Sheriff  or  Justicesi  not  exceeding  fourteen 
days." 


VL  *'  That  all  and  every  the  expenses  which 
^^^i*^  'o'  may  be  reasonably  or  properly  incurred  in  canning 
thu  Act\ow  i"to  effect  any  order  or  orders  of  the  Lords  of  His 
tn  be  irricd  iii  Majesty*s  Most  Honourable  Privy  Council,  so  to 
Towht!  *^  he  made  as  aforesaid,  shall,  whenever  the  occadon 
of  such  expense  baa  arisen  within  any  Burgh  or 
Town  having  a  local  establishment  of  police,  be  levied  and  de- 
frayed by  a  special  assessment,  to  be  from  time  to  lime  made  for 
this  purpose,  by  authority  of  the  Magistrates  of  such  Burgh  or 
Town,  upon  the  persons  and  properties  within  the  same,  which 
are  now  assessed  for  purposes  of  Police,  and  that  according  to 
the  rules,  methods,  and  proportions  hitherto  obser\-ed  in  such 
places  in  collecting  such  Police  assessments ;  and  that  wherever 
the  occasion  of  expense  shall  arise  in  any  other  parish  in  Scot- 
land, the  sum  necessary  for  defraying  the  same  shall  be  levied 
by  a  special  assessment  to  be  made  from  time  to  time,  and  to  be 
collected  at  Ruch  periods  as  the  emergency  of  the  case  may  re- 
quire, npon  the  properties  and  persons  within  each  such  puri^b, 
in  the  same  manner,  and  according  to  the  same  rules,  methods, 
and  proportions,  that  are  now  or  that  may  be  practiced  and  es- 
tablished within  any  snch  parish  for  the  assessment  and  collec- 
tion cf  the  sums  payable  as  conversion  of  the  statute  labour 
exigible  within  any  such  parish,  either  by  any  general  or  any  local 
Statute  now  in  force  as  to  any  such  parish.*' 

VII.  **  That  it  shall  be  lawful  for  the  Lord 
One  pcTMin  In  President  for  the  time  being  of  His  Majesty's 
Officw  tu^Miili  Most  Honourable  Privv  Council,  to  authorise  and 
L^ttffmna  direct  one  person  in  the  Privy  Council  Office, 
l!!lrKi?n  frSi'"  (whose  name  shall  be  from  time  to  time  transniit- 
frum  Diity  ted  to  the  Secretaries  of  the  General  Post- Office 
iuu9*J!S^^  ai  *"  J^'ondon  and  Dtthfin)  to  send  letters  and 
ihi  *  Act'ibmii  p»t^^eta  by  the  General  Post  from  Lomhn  to 
cootinue  lo  places  within  the  United  Kingdon,  free  from  the 
uf>cr«tioii.  jjmy  ^£  postage,  during  such  time  only  as  the  sere- 

ral  clauses  and  eiiactmeuta  herein  contained  shall  continue  and 
be  in  operation,  but  no  longer ;  provided  all  such  letters  and 
pacl^^ts  shall  relate  solely  and  exclusively  to  the  execution  of 
this  Act,  and  of  the  directions,  powers,  and  authorities 
herein  contained,  and  shall  be  in  covers  with  the  wurdi 
'*  On  His  Majesty's  Service,  Council  Office,*'  printed  on  the 
same,  and  be  signed  or  aubacribed  on  the  outaide  thereof,  under 
such  words,  with  the  name  of  the  person  so  to  be  authorised  is 
aforesaid,  in  his  own  handwriting,  and  provided  all  such  packets 
shall  be  seuled  with  the  seal  of  the  said  office ;  and  the  person 
so  to  be  authorised  is  hereby  strctly  forbidden  so  to  subscribe 
and  seal  any  letter  or  packet  whatever,  except  such  only  con- 
cerning which  be  ahall  receive  the  special  directions  of  bis  supe- 
rior officer,  or  which  be  shall  himself  know  to  relate  solely  and 
exclusively  to  the  execution  of  this  Act,  and  the  direction?, 
powers,  and  authorities  herein  contained ;  and  if  such  authorised 
person,  or  any  other  person,  shall  send  or  cause  or  permit  to  be 
sent,  under  any  such  cover,  any  letter,  paper,  or  writing,  or  any 
inclosure,  other  than  what  shall  relate  to  the  execution  of  this 
Act,  and  the  directions,  powers,  and  authorities  herein  con- 
tained, every  person  so  offending  shall  forfeit  and  pay  the  sum  of 
One  Hundred  Pounds,  and  be  dismissed  from  bis  office.'* 

Ord«n  of  VIII.    "  That  every  order  which  may  be  so 

roandi  10  tM  made  as  aforesaid  by  the  Lords  aud  others  of  His 

laid  brfore  Majesty's  Privy  Council,  or  by  anv  two  or  more 

Pariiuimt  ^f  ^y^^^  ,|,^|  ^  forthwith  laid  before  both  Houses 

of  Parliament,  if  Parliament  shall  be  then  sittiiig,  and  that  such 
orders  aa  shall  be  so  made  when  Pari  lament  afaall  not  be  sitting, 
shall  be  laid  before  both  Houses  of  Parliament  within  fourteen 
days  next  after  the  commencement  of  the  first  session  which 
shall  ensue  upon  the  date  of  any  such  order." 

IX.    *«  That  this  Act  shall  continue  in  force 
orSH  aSI*^    unti^  *e  thirty-first  day  of  December  one  thou- 
sand  eight  hundred  and  thirty-two,  and  thence- 
forward until  the  end  of  the  then  next  session  of  Parliament.'' 

Act  may  be  X-  "  1*l>Bt  this  Act  may  be  altered,  varied, 
altered  tbb  or  repealed  by  any  Act  to  be  passed  in  this  ses^ 
*•■''"*•  aion  of  Parliament.** 


Printed  by  M.  ANDfiUSON.  Uw.Priiiter. 


\ 
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INNER.  HO  USE. 

3d  March  1832. 

No.  271. — John  Hamilton,  W.S..  Reclaimer ^  v.  John  OGil- 

viE'8  Legatees,  Jiespondentt. 

Process  ^Expenses — Competency — Judicature  Act — Ranking 
and  Sale— -Interlocutor— W/^/V(*/«o/i«  a/i//  answers  to  a  yrcjmrid 
sta'e^  in  a  ranking  and  mlcy  having  betn  (iiyjoseU  of^  both  by  the 
Lord  Ordifutrt/  and  t/ie  Inni-r-Itouxet  wWiout  any  finding  at  to 
rrpemet — Held  thai  it  was  incompetedty  t/tert'o/tert  for  the  Lord 
Ordinary  to  pronounce  a  finding  as  to  expenses. 

In  the  process  of  ranking  and  sale  of  the  estates 
belonging*  to  the  late  John  Ogii^ie  of  Gairdoch,  Esq.^ 
objections  to  the  prepared  state  were  lodged  for  the 
Rer.  George  Bennet  and  others,  legatees  of  the  said 
John  Ogilvie.  These  objections  and  answers  were 
disposed  of  hj  Lord  Medwyn,  Ordinary,  and  also  by 
the  Inner- House,  without  any  finding  as  to  expenses. 
The  objectors  thereafter  enrolled  the  case  before  Lord 
Medwyn,  to  crave  expenses,  when  his  Lordship, 

*'  having  heard  counsel  upon  a  motion  for  expenses  by  the 
objectors,  legatees  of  the  late  John  Ogilvie  of  Gairdoch,  rinds 
them  entitled  to  expenses;  allows  an  account  thereof  to  be 
giveu  in ;  and  when  lodged,  remits  the  same  to  the  auditor  of 
Court,  to  tax  and  report." 

The  common  agent,  John  Hamilton,  W.S.,  reclaim- 
ed, and  pleaded — That  the  Lord  Ordinary  had  no 
power,  in  the  circumstances  of  the  case,  to  award 
expenses*  By  his  judgment,  reclaimed  against,  dis^ 
posing  of  the  objections,  he  was  fundus^  in  terms  of 
the  17th  section  of  the  6th  Geo.  IV.  c.  120.  This 
judgment  found  no  expenses  due.  Again,  the  Court, 
on  reviewing  the  Lord  Ordinary's  interlocutor,  had 
said  nothing  of  expenses.  If  their  Lordships  thought 
that  expenses  should  have  been  given,  then  was  the 
time,  in  terms  of  the  21st  section  of  the  Judicature 
Act,  to  have  awarded  them.  The  present  case  was 
very  different  from  that  of  Lyon  agamst  Reid.  Where 
an  incidental  point  arose  in  a  cause,  and  the  process 
went  back  to  the  Lord  Ordinary,  then  his  Lordship 
was  entitled  to  give  the  expenses  ah  initio,  because 
he  was  not  functus.  Here  the  judgment  of  the  Inner- 
House  was  not  interlocutory ;  fur  the  reclaimer  could 
appeal  against  it,  which  was  the  test  of  its  finalitv, — 
and  it  was  incompetent,  ex  interjmllot  to  go  bacK  to 
the  Lord  Ordinary  and  ask  expenses. 

Answered— ^The  point  of  competency  is  not  affect- 
ed by  the  Judicature  Act,  nor  by  the  Act  of  Sede- 
runt (sect.  103,)  which  providesi  tJiat  rankings  and 
sales,  adjudications,  and  other  extraordinary  actions, 
might  proceed  under  the  old  form. 

Lord  Juttice-Cferk. — There  is  a  regnhtr  record  made  up  here 
under  the  Judicature  Act 

The  Court  were  clearly  of  opinion  that  the  Lord 
Ordinary  had  no  power  to  give  expenses,  and  unani- 
mously recalled  bis  interlocutor,  and  found  no  ex- 
penses due. 

Reclaimer's  AutWitie8.-»Jud.  Act,  6  Geo.  IV.  c  120,  see. 
17  and  21. 

lUspondcnU'  Authorities.— Taylor  v.  M'Kechnie,  9th  June 
1821.    Logan  v.  Buck,  24th  January  1824,  both  in  Fac.  Co). 

Second  Dinsion.— Lord    Medwyn,   Ordinary Act.   Keay 

and  Marshall — Alt.  Dean  of  Faculty  (Hope)  and  A.  Ander- 

Vol.  IV. 


son — Party,  and  Andrew  Scott,  W.  S«,  Agents.— Mr  Thomsoil» 
Clerk [J.  W.  H.] 


3d  March  1832. 
No.  272. — Poor  M.  DiTCHBURN,  Petitioner. 

.  _  r 

Poors'- Roll — A  party  having  £24  per  annum  of  wages,  found 
entitled  to  the  benefit  of  the  poors*'roU, 

Ditchbnrn  was  successful  in  an  action  for  wages  in 
the  Sheriff  Court,  brought  against  Sir  WiHiain  l^^lliot, 
in  the  shape  of  a  summary  petition.  The  Sheriff's 
judgment  was  advocated,  on  the  ground  of  incompe- 
tency, and  a  decree  for  £50  of  expenses  obtained 
against  the  petitioner,  who  applied  for  the  benefit  of 
the  pdors*-ro]l,  to  enable  him  to  carry  on  an  action 
against  the  advocator.  Objected— The  petitioner  has 
£24  per  annum  of  wages  as  a  servant,  and  is  not  en- 
titled to  the  benefit  of  the  poors'-roll,  on  the  ground 
of  poverty.  Answered — The  petitioner  has  no  pen- 
sion or  salary,  and  has  a  child  and  an  aged  mother  to 
support.  He  has  no  guarantee  that  he  shall  be  con- 
tinued in  his  service.  The  Court  was  unanimously  of 
opiniori  that  the  petitioner  was  entitled  to  the  benefit 
of  the  poors'-roll,  and  admitted  him  accordingly.        ^ 

Objector's  Authorities^ — Drysdale,  19th  December  1829; 
Sh.  and  D.  Galloway  Hunter,  1 1  th  December  1800 ;  Sh.  &  D. 
Christie,  14th  December  1830;  Sh.  and  D. 

Petitioner's  Authority Campbell,  10th  July  1830;  Law 

Chron. 

Second  Division. — Act.  William  Forbes. — Alt.  Ro.  Bell.-^ 
WiUiam  l^Iarshall,  W.S.,  and  William  BeU,  W.S.,  Agents.^ 

eth  March  1832. 

No.  273. — Da  Mylne,  &c..  Trustees  of  the  Dollar  InsHtuthn; 
Petitioners,  v.  William  Blackwood,  &c.,  Parisfiioners  of 
Dollar,  Re$pondcnts. 

Inhibition — Recal  of — Certain  of  the  parishioners  of  Dollar  hav^ 
ing  raised  an  action  of  reduction  and  declarator  againH  t/ie 
members  of  the  ICi He- Session,  trustees  of  tfie  Dollar  Institution^ 
witltout  any  conclusion  fur  payment  to  the  nisei  tKs  as  pursuers  f 
ani  having  used  arrestments  and  inhibition  on  the  dependences^ 
the  Court  recalled  them. 

The  petitioners  were  members  of  the  Rirk-session 
of  Dollar,  and  formed  a  majority  of  the  trastees  of  the 
Dollar  Institution,  founded  under  the  will  of  the  late 
Mr  John  .Macnab.  The  respondents  conceived  that 
the  trustees  had  abused  the  powers  conferred  upon 
them,  and  raised  a  summons  of  reduction  and  de- 
clarator, concluding,  That  the  funds  of  the  institution 
ought  to  be  applied  exclusively  to  the  maintenance  of 
the  poor  of  the  parish  of  Uollar :  That  the  fegu'lations 
tinder  which  the  trustees  had  hitherto  stated,  should 
be  reduced  and  set  asid^  ;  and  thdt  the  trustees  should 
be  ordained  to  account  for,  and  repeat  the  money  they 
had  iritromitted  with,  and  squandered  or  misapplied. 
Upon  this  dependence,  the  respondents  used  inhibition 
and  arrestments  against  the  petitioners,  and,  in  par- 
ticular, they  arrested  Or  Mylne's  stipend.  The  pe- 
titioners craved  the  Court  to  recal  the  arrestments 
and  inhibitions,  without  caution,  on  the  grounds — I. 
That  they  were  nimious-and  oppressive. — II.  That 
they  were  incompetent,  in  respect  that  they  had  been 
used  bypartied  who  did  not  demand  that  any  payment- 
should  be  made  to  themselves.  Answered — The  actiofi 
is  one  of  count  and  reckoning,  and  on  such,  inhibitioa. 
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follows  every  day.  The  title  of  the  pursuers  has  not 
been  disputed,  it  is  not  necessary  that  the  pursuers 
should  make  any  demand  of  payment  to  themselves, — 
ft  is  sufficient,  if  the  allegation  is,  that  the  trust-funds 
liave  been  mismanaged,  and  that  they,  having  an  in- 
terest in  their  proper  application,  demand  that  they 
shall  be  restored  to  the  purposes  for  which  they  were 
intended. 

Lord  Balgray  observed,  that  he  never  saw  nor  beard  of  a  case 
in  which  it  was  dearer  that  the  law  should  be  applied  in  re- 
calling the  inhibitions,  and  finding  the  respondents  liable  in  ex- 
penses. Here  respectable  individuals  had  been  thus  improperly 
interfered  with,  whilst  labouring  to  profaote  the  objects  of  tie 
institution. 

The  Court  unanimously  recalled  the  inhibitions, 
and  found  the  respondents  liable  in  expenses. 

First  Division. — Jet,  Dean  of  Faculty  (Hope),  and  More. 
— Alt.   Solicitor- General  (Cockburn),  nnd  RusselL — William 

Clark,  W.  S.,  and  Wotherspoon  and  Mack,  W.S.,  Agents 

Sir  Ro.  Dundas,  Clerk [J.  JK  H.] 


6lk  March  1832. 
No.  274.-~JaM£s  M*Gavin  v.  James  Stewart. 
Procesi — Jury  Court — Record — A  case  undsr  the  oUl/orm  having 
been  sent  down  by  the  House  of  Lords  to  be  tried  by  a  Special 
Jury,  the  Covrt,  with  that  view,  remitted  it  to  the  Lord  Ordinary, 
to  prepare  a  record  under  the  new  form  of  process. 

This  case  was  prepared  under  the  old  form  of  pro- 
cess, and  had  been  carried  to  the  House  of  Lords,  and 
sent  down  to  be  tried  hj  a  Special  Jury.  When  the 
petition  to  apply  the  judgment  was  advised,  Shaw 
moved  that  the  case  should  be  remitted  to  the  Lord 
Ordinary,  to  prepare  a  record  under  the  new  form. 

Xoni  iV«jt(<mf.— There  it  nothing  to  that  effect  in  the  judg- 
ment ;  but  it  is  implied  that  the  cste  is  to  be  prepued,  so  as  to 
be  tried  by  a  Special  Jury. 

The  Court  accordingly  remitted  the  process  to  the 
Lord  Ordinary. 

First  Division.— Lord  Ordinary,  Corehouse.— yfc^  Shaw; 
C.  J.  P.  Orr,  W.S.,  Agent— Sir  W.  Scott,  Clerk.— [J.r.H.] 

eth  March  1832. 
No.  275— Mrs  M'Kenzib  or  Cullbn,  Pursuer,  p.  William 

EwiNG,  defender. 

Process— Diligence— /fdd,  that  a  party  is  entitled  to  recover 
documents  founded  on  in  the  record^  to  substantiate  his  defence, 
though  he  may  not  have  taken  an  issue  injustifcation. 

This  was  an  action  of  damages  for  verbal  and  writ- 
ten slander,  and  had  been  set  down  for  trial  by  Jury 

when  the  defender  moved  for  a  diligence  to  recover 
certain  letters  founded  on  in  the  record.  Objected— 
These  documents  are  in  justification  :  and  as  the  de- 
fender has  not  taken  an  issue  in  justification,  he  is  not 
entitled  to  them. 

Lord  President — The  party  it  entitled  to  have  them,  to  sub- 
stantiate his  defence,— whether  they  will  be  evidence  or  not,  will 
be  decided  at  the  trial. 

The  Court  granted  the  diligence. 

First  Division — Act,  Wilson — Alt.  Russell.— William  Dal. 
ryinple,  and  Wotherspoon  &  Mack,  Agents.— Jury  Clerk. 

eth  March  1832. 
No.  276 — John  SMrm,  &a,  Pursuers,  v.  James  Wylii,  «rc., 

Defenders, 

Husband  and  Wife— AMignation—Onerosity— Aliment— JJ^-M, 
that  where  •Juther  had  kept  in  hU  house,  and  alimented  for  a  con- 


siderable period,  his  daughter,  during  and  since  a  suceetsfui  action 
of  declarator  of  marriage  and  legitimacy,  against  a  perscm  after- 
wards  under  tru^ — and  where  she  had  assigned  her  daims^  under 
her  decree,  to  her  brother,  for  behoof  of  her  father^-^the  assignntion 
was  not  reducible,  on  the  ground  of  non-onerosity  and  coUusum, 
by  the  trustees  of  the  person  found  to  be  her  husband. 

In  August  18S0,  James  Wylie  brought  against 
John  Smith,  trustee  for  Hamilton,  and  his  creditors, 
and  others,  a  reduction  of  a  discharge  or  renunciation, 
executed  by  Hugh  Hamilton  in  favour  of  John  Ha- 
milton, junior,  his  elder  brother,  dated  3d  August 
1824,  declaring,  inter  dUot  certain  lands  to  be  free  of 
all  claims  at  his  instance,  as  also  of  a  trust-deed  by 
John  Hamilton,  junior,  in  favoar  of  the  pursuers,  for 
behoof  of  his  creditors,  with  sasines  thereon*-on 
these,  among  other  grounds,  That  the  discharge  was 
not  onerous;  and  that  the  pursner  (James  Wylie) 
was  a  lawful  creditor  of  Hugh  Hamilton,  as  assignee 
of  his  sister,  Jean  Wylie  or  Hamilton,  and  her  son, 
William  Hamilton,  in  the  rights  of  both,  under  a  de- 
cree of  marriage  and  legitimacy,  obtained  by  them 
against  Hugh  Hamilton,  with  inhibition  on  the  de- 
pendence of  the  action — while  John  Hamilton  was 
conjunct  and  confident  under  the  act  1621,  e.  18. 
Smith  and  others  pleaded,  inter  alioy  as  a  preliminary 
defence — That  the  pursuer  had  no  title  to  pursue  this 
reduction,  because  nis  cedent,  Jean  Wylie,  whom  he 
represented,  was  not  a  creditor  of  Hugh  Hamilton,  en- 
titled to  pursue  a  reduction  of  any  deed  of  his,  either 
on  the  Act  1621,  or  on  the  ground  of  inhibition  used 
by  herself,  or  otherwise,  and  therefore  could  not  ques- 
tion the  ralidity  of  the  discharge  granted  by  him.—* 
Wylie,  in  consequence,  amended  his  libel,  stating,  that 
he  had  become  her  assignee, 

*'  on  the  narrative  that  she  and  the  said  William  Hamilton  bad 
raised  the  foresaid  action  of  declanrtDr  of  marriage  and  legitimacy, 
and  on  the  dependence  thereof  had  used  letters  of  inhibition  as 
aforesaid,  and  thereafter  had  obtained  decreet  of  declarator  of 
marriage  therein,  and  also  decreet  for  aliment  in  the  terms  be- 
fore narrated ;  and  on  the  farther  narrative  that  she,  also  con- 
sidering that  the  said  Hugh  Hamilton  had  ^led  to  adhere  to 
her,  and  that  she  and  her  said  son,  William  Hamilton,  had  been 
alimented  and  maintained  ever  since  the  institution  of  tbe  said 
action,  and  previous  to  that  time,  by  John  Wylie,  farmer  at 
Craigend,  her  father,  at  his  own  expense,  and  that  he  had  also 
advanced  and  paid  to  her,  or  on  her  account,  sevenl  sums  of 
money,  and  that  he  had  never  received  payment  of  any  part 
thereof,  or  any  security  therefor,  and  that  although  she  had  not 
tbe  means  of  paying  or  satisfying  these  claims  in  full,  she  was 
desirous  to  secure  payment  of  the  same,  so  fsr  as  in  her  power, 
and  seeing  that  she  had  been  required  by  her  said  father,  towards 
the  liquidation  and  payment  of  her  said  debts  to  him,  to  assign 
and  convev  to  James  Wylie,  residing  at  Craigend,  his  son,  the 
pursuer,  the  whole  arrears  of  aliment,  payable  to  her  for  herself 
and  the  said  William  Hamilton,  previous  to  the  date  thereof, 
under  the  foresaid  decreet  for  altinent,  which  she  agreed  to  do 
as  just  and  rsaaonable." 

And  also  inserting  as  follows : — 

**  And  the  said  Hugh  Hamilton  having  foiled  to  adhere  to 
the  said  Jean  Wylie  or  Hamilton,  his  wife,  or  to  pav  the  said 
aliment,  or  any  part  thereof,  from  Ae  ssid  tenn  of  Whitsanday 
1821,  down  to  the  said  12th  day  of  March  1890,  the  date  of  the 
assignation  in  the  pursuer's  favour,  she,  the  said' Jean  Wvli^,. 
was  at  that  date  a  just  and  onerous  creditor  of  the  said  Hagh 
Hamilton,  for  the  amount  of  the  whole  arrears  that  ^ad  laUen 
due  between  the  said  two  dates ;  and  by  the  said  assignation,  the 
pursuer,  from  the  date  thereof,  became,  and  is  now  a  just  and 
onerous  creditor  of  the  said  Hugh  Hamilton,  for  the  whole  of 
said  arrears." 
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Thereafter,  in  February  1831,  the  purfuert,  as  trus- 
teM  and  conwiiMiooers  on  the  trust-estates  of  John  and 
Hagh  Hamilton,  brought  against  the  defenders,  James 
and  Jean  Wylie,  John  their  father  (as  administra- 
tor for  them),  James  and  Hugh  Hamilton,  a  reduction 
of  the  above  assignation  by  Jean  Wylie  to  her  brother, 
dated  l2th  March  1830,  as  collusiyely  granted  bv  a 

Sersoo  who  had,  in  opposing  a  cesiio  obtained  by  ner 
Dsband,  been  found  to  be  no  true  creditor,  and  as 
granted  for  no  onerous  cause,  on  the  part  either  of 
James  Wylie,  or  of  his  and  her  father  (whom  be  re* 
presented),  as  well  as  on  various  other  grounds,  plead- 
ing as  follows : — I.  The  alleged  cedent,  Jean  Wylie, 
was  not  an  onerous  creditor  of  her  husband,  entitled 
to  compete  with  his  other  onerous  creditors,  be  being 
in  a  state  of  insolyency  or  bankruptcy  when  the  de- 
cree for  aliment  at  her  instance  was,  in  absence  and 
withoat  opposition,  obtained  against  him,  and  being 
prevented  nrom  adhering,  thereafter,  by  his  incarcer* 
ation  and  detention  at  the  instance  of  Jean  Wylie 
herself,  as  well  as  by  his  inability  to  maintain  her 
after  his  liberation.  Nor  could  the  present  action  bare 
been  maintained  at  her  instance  or  that  of  any  one 
merely  pleading  in  her  right. — II.  Supposing  it  com- 
petent for  one,  who  had  made  advances  for  the  sop- 
port  of  a  wife,  while  deserted  by  her  husband,  to  de- 
mand an  assignation  to  a  decree   of  aliment  held  by 
her  against  her  husband,  and  upon  that  assignation  to 
claim  as  a  creditor,  such  assignation  could  extend  no 
&rther  than  to  necessary  advances  for  her  support,  or 
that  of  her  child,  and  that  only  during  the  period  of 
actual  desertion — ^not  while  the  husband  was  incarcer- 
ated at  the  suit  of  his  wife,  and  thjus  prevented  from 
adhcriDg. — III.  Advances  made  by  a  party  to  a  wife 
beyond  the  aliment,  for  law  expenses  or  otherwise,  e^en 
in  actions  where  l^e  wife  was  successful,  could  not 
constitute  him  a  creditor  of  the  husband  for  such  ex- 
penses, or  entitle  him  to  an  assignation  of  the  decree 
for  aliment,  so  as  to  cover  such  advances  in  a  question 
^th  the  creditors  of  the  husband.     Still  less  would 
advances  made  for  unfounded  or  unsucceesful  actions 
be  covered  by  such  an  assignation. — IV.  In  any  view, 
no  ralid  assignation  of  the  aliment  could  be  granted 
to  a  third  party,  in  security  of  advances  not  const!- 
toted  as  debts  against  the  husband,  by  any  previous 
decree  against  him. — V.  Even  to  the  extent  of  the 
alleged  advances  for  the  support  of  the  wife  and  child, 
^Vylie,  the  father,  by  whom  they  are  said  to  have  been 
inade,  had  no  claim,  in  respect  that  the  service  and 
labour  of  the  defender,  Jean  Wylie,  in  his  house,  was 
^  ample  coflB]»ensation  for  her  maintenance,  and  that 
of  her  child* — VI.  Supposing  Wylie,  senior,  to  have 
^  an  oaefous  creoitor  to  any  extent,  in  respect 
of  his  alleged  advances,  the  defender,  James  Wylie,  is 
not  entitled  to  claim  as  in  his  right,  there  being  no 
bitten  legal  evidence  produced  to  show  that  he  in- 
tended to  assign  bis  rights  to  his  son,  or  to  support 
the  narrative  on  that  point. — VII.  The  assignation 
by  Jean  Wylie  alone,  could  not,  at  all  events,  carry 
the  aliment  due  to  her  son. — VIII.  The  assignation 
under  reduction,  is  altogether  fraudulent  and  collu- 
sive, and  got  up  for  the  purpose  of  harassing  and  an- 
noying the  pursuer  in  the  management  of  the  trust 
granted  by  Hugh  Hamilton,  for  behoof  of  his  just  and 


onerous  creditors,  and,  being  executed  betwixt  con- 
junct and  con6dent  persons,  it  affords,  in  itself,  no 
legal  evidence  of  the  alleged  advances  made  to,  or  for 
behoof  of  the  grantor,  Jean  Wylie.  The  defender, 
James  Wylie,  pleaded — I.  The  sums  decerned  for,  to 
be  paid  by  Hugh  Hamilton  to  his  wife,  in  the  Com- 
missary decree,  formed  a  just  debt  by  him  to  her^-^ 
II.  Advances  made  to  her,  on  the  faith  of  that  de- 
cree, formed  a  good  and  legal  ground  for  her  assign- 
ing the  decree  in  favour  of  the  party  making  the  ad- 
vances, or  any  one  selected  by  him. — III.  In  virtue 
of  the  decree  and  assignation,  the  defender,  James 
Wviie,  is  a  just  and  onerous  creditor  of  Hugh  Ha- 
milton, and  there  are  no  good  grounds  for  reducing 
the  said  assignation. 

"The  Lord  Ordinary  (24tli  December  lASl,)  having  heard 
parties*  procurators,  and  considered  the  record — In  respect  it  is 
not  denied  that  Jean  WyUe,  or  Hamilton,  was  resident,  and  ali- 
mented, during  the  period  mentioned  in  the  reeord,  in  the  bouse 
of  ber  father,  for  whose  behoof  the  assignation  was  granted  to 
James  Wylie,  bis  son— Sustains  the  defences,  assoilzies  the  de- 
fenders from  the  conclusions  of  reduction,  and  decerns :  Finds 
the  pursuers  liable  in  expenses,  and  remits  to  the  Auditor  tO- 
tax  the  account  thereof  when  lodged,  and  to  report.** 

The  pursuers  reclaimed.  But  the  Court  adhered^ 
with  additional  expenses.  - 

Second  Division. — Lord  Ordinary,  Moncreiff. — jtet»  Jame- 
son, Moir. — j4U.  Dean  of  Faculty  ^ Hope,)  Wilson. — Wotber- 
•poon  and  Black,  W.S.,  and  John  Konald,  S.S.G.,  Agents..^ 
Mr  Feipison,  Clerk.— [r.C] 

6th  March  1832. 

No.  277.— CHRtSTOPBER  Smtth,  jidvocator  j-  Pursuer,  v, 
George  Rogerson,  ReMpondent  j-  Dtfender, 

Diligence — Arrestment — Contingent  and  Future  Claim^-Da- 
mages— -Lease— ^eA/,  thtU  a  principal  tenant  having  brought,  bvi 
not  yet  obtained  decree  in  an  action  of  damages  against  his  land-' 
lordtjbr  the  period  both  of  his  own  and  his  sub'tenanJ;*s  possession, 
on  the  reduction  of  his  lease;  and  having  in  that  action  admkted 
the  right  of  Mis  sub-tenaut  (who  had  no  right  to  pursue  the  land" 
lord  dsrectfyj  to  claim  Jrom  him  the  due  share  of  ((cmcg^,— an 
arrestment  by  a  creditor  if  the  sub4enant,  laid  in  the  hands  of 
the  principal  tenant,  was  ejfectuai. 

In  June  1827,  Thomson,  the  Sheriff-clerk  of  Dum- 
friesshire, raised  a  summons  of  multiplepoinding,  on 
the  following  narrative : — 

**  That  where  John  Calvert,  some  time  sub-tenant  and  posses- 
sor of  the  farm  of  Pennersaughs,  now  residing  ar  Haonsb,  near 
Longbridge  Flosh,  having  a  claim  or  right  of  a  certain  sum,  or 
sums  of  money,  for  damages,  owing  to  the  reduction  of  the 
principal  lease  of  the  said  taroa  of  Pennersaughs,  and  others,  as 
more  fully  described  in  the  said  sub-tack  or  sub-lease,  having 
taken  pbce  at  the  term  of  Whitsunday  in  die  year  1922,  ^ilst 
the  said  sub-tack  or  lease  was  still  current  for  a  certain  nombec 
of  years  then  to  run ;  and  the  said  John  Calvert  baring  made 
that  claim  against  the  complainer  as  assignee  in  the  principal 
lease,  or  as  otherwise  bound  for  or  liable  to  him  in  the  warran- 
dice of  the  said  sub-tack,  as  will  be  particularly  condescetaded 
upon,  and  proved  in  the  course  of  the  process  to  follow  hereon, 
but  which  the  complainer  is  not  in  safety  to  settle  with,  or  pay 
to  the  said  John  Calvert,  in  respect  there  ai*e  several  arrestments 
used  in  the  complainer*s  hands  against  the  said  John  Calvert,  ac 
the  instance  of  James  Barbour,  writer  in  Castle  Douglas ;  Ro- 
bert Kemp,  writer  in  DumfrieSi  and  Christopher  Smith,  writer 
there." 

Calvert,  Smith  and  Rogerson,  lodged  claims.    The 
Sheriff-substitate, 

**  I7th  JtUif  1827,  having  again  considered  this  process,  the 
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condescendence  for  Jobn  Calvert,  the  sub-tenant,  with  the  sub- 
lease therewith  produced,  and  the  answers  for  Mr  Thomson, 
with  these  replies,  and  having  heard  parties'  procurators,  Sus- 
tains the  competencj  of  the  action  ;  finds  that  John  Calvert  is 
entitled  to  insist  in  his  claim  of  damages  for  the  loss  of  the 
three  years  of  the  sub-tack,  owing  to  the  reduction  of  the  prin- 
cipal lease ;  and  that  Mr  Thomson,  as  assignee,  and  in  the  right 
of  the  principal  tenant,  is  bound  to  concur  with  the  sub-teuant 
in  recovering  the  said  damages." 

The  common  agent  gave  in  a  report  before  the  re- 
cord was  closed.    On  the  closed  record, 

**  17th  March  1829.— Having  again  considered  this  process, 
with  the  common  agent's  reports,  observations  thereon,  and  an- 
swers thereto.  In  respect  the  principal  debtor' was  the  raiser's 
sub-tenant,  and  acquired  no  tide  from  the  raiser  to  the  warran- 
dice in  the  principal  lease,  and  in  respect  of  the  interlocutors  in 
this  case  6f.  17th  July  and  14th  October  1827,  and  that  the 
raiser  recovered  damages  from  the  Queensberry  Executors  for 
the  loss  of  that  part  of  the  farm  of  which  the  principal  debtor 
was  deprived  by  the  reduction,  Repels  Mr  Rogerson's  daim  of 
preference,  and  in  so  far  approves  of  the  common  agent's  re- 
port." 

And  again, 

<<  I9th  January  1830. — Having  considered  this  process,  with 
minute  of  appeal  for  George  Rogerson,  and  second  claim  for 
Christopher  Smith,  and  having  advised  with  the  Sheriff,  Finds 
that  Mr  Smith's  second  claim  cannot  be  received  at  this  stage 
of  the  process,  and  ordains  the  same  to  be  withdrawn  :  Finds  that 
the  arrestments  used  by  the  claimants,  Messrs  Smith,  Barbour, 
and  Kemp,  on  81  st  May  and  2d  June  1827,  were  inept,  in  re. 
spect  the  arrestee  had  no  funds  in  bis  hands  at  that  time  belong- 
ing to  the  common  debtor,  nor  was  under  any  obligation  to  ac- 
count to  him ;  and  therefore  dismisses  these  claims ;  prefers  the 
claimant,  George  Rogerson,  to  the  fund  in  mediot  to  the  amount 
of  his  debt,  and  remits  to  the  common  agent  to  report  a  state 
thereof." 

Smith  advocated  in  October  1830.    The  facts  of 
the  case  were  as  follows : — Smith  obtained  decree  in 
absence  against  Culvert,  for  £201,  14.  2.,  and  on  the 
SOth  of  May  1827,  arrested  on  the  precept  in  his 
summons.    The  Duke  of  Qaeensberry  bad,  in  1806, 
]et  Pennersanghs  for  19  years  to  Johnstone,  who  had 
assigned  to  Thomson,   the   Sheriff-clerk.     And  both 
the  latter  had  sahset  the  farm  in  1810  to  Calvert,  with  a 
provision  that  the  sub-tenant  should  possess  the  farm, 
in  terms  of  the  warrandice  stipulated  from  the  land- 
lord, besides  their  warrandice  from  fact  and  deed. 
The  lease  was  reduced  in  1822.    Thomson,  in  con- 
sequence, before  Smith's  arrestment,  claimed  damages 
against  the  Queensberry  executors,  including  the  dam- 
ages for  the  years  from  1822  to  1825,  amounting,  as 
at  11th  November  1828,  to  £ldl,   12.  5.     These  he 
recovered — but  not  till  11th  June  1828,  long  after 
the  date  of  Smith's  arrestment.    Smith  charged  the 
common  debtor,  and  used  a  second  arrestment  in  his 
hands,  9th  June  1829,  and  on  it  lodged  a  second 
claim,  to  which  the  interlocutor  19th  January  1830, 
referred.     Rogerson,  on  the  other  hand,  had  obtained, 
as  indorsee,  from  Calvert,  a  bill  for  £100,  for  which 
he  obtained  a  decree,  on  which  he  arrested,  6th  July 
1828,  in  the  hands  of  the  common  debtor.     In  No- 
vember 1830,  Smith  brought  a  reduction-improbation 
of  this  bill,  and  all  that  had  followed  upon  it,  chiefly 
on  the  ground  that  it  was  granted  to,  and  indorsed 
by  Calvert,  without  value.     The  actions  were  con- 
joined.     In   the  conjoined    actions,    the    advocator 
pleaded,  inter  aliaf^^l.  The  advocator,  Mr  Smith, 


is  entitled  to  be  preferred  to  the  fund  in  medioy  in 
consequence  of  his  first  arrestment,  whiA  was  prior 
to  the  arrestment  by  Mr  Rogerson,  and  legally  affect^ 
ed  the  damages  due  to  the  common  debtor  (the  sub- 
tenant),  on  account  of  the  reduction  of  the  sab-leaie 
and  his  loss  of  possession  of  the  lands*— -IL  The  lease 
of  Pennersanghs  having  been  reduced,  and  the  sob- 
tenant  removed  in  consequence  of  the  payment  of 
grassum  to  the  landlord,  as  a  consideration  for  the 
granting  of  the  principal  lease,  the  sub-tenant  had  t 
direct  claim  for  the  damage  sustained  by  him  against 
Mr  Thomson,  the  assignee,   under  the  warrandice 
from  fact  and  deed,  and  the  other  clauses  contained 
in  the  sub- tack,  by  the  assignee  and  principal  tenaot. 
—III.  Or  otherwise,  the  lease  having  been  found  nail 
and  void,  by  reason  of  the  foresaid  grassnm  having 
been  paid,  the  principal  tenant  and  his  assignee  were 
jointly  and  severally  liable  to  the  sub-tenant  in  dun- 
ages,  in  consequence  of  their  conveyance  to  him  of  t 
subject  to  which  they  had  no  right  or  title ;  and  in 
eitlier  case,  that  claim  extended  to  the  loss  arising  to 
the  sub-tenant,  between  the  period  of  removal  and  the 
stipulated  expiry  of  the  sub-lease. — IV.  At  least,  Mr 
Thomson,  the  assignee,  having  claimed  in  his  own 
action  of  relief  and  damages  those  due  to  the  sab- 
tenant,  and  that  previous  to  the  arrestment  used  in 
his  hands  by  the  advocator,   had  rendered  himself 
liable  to  account  to  the  sub-tenant  for  those  damages 
-—and  arrestment  used  in  bis  hands  after  such  claim 
had  been  made  by  him,  is  competent  and  effectaal.— 
V.  The  decree  ontained,  and  the  arrestment  used  by 
the  respondent,  Mr  Rogerson,  of  which  the  adrocator 
has  raised  reduction,  are  irregular,  and  insufficient  to 
affect  the  fund  in  medio  ;  and  the  advocator  is  entitled 
to  obtain  reduction  of  the  said  decree  and  arrestment, 
on  the  special  grounds  libelled  on  in  the  summons  of 
reduction,  and  in  the  circumstances  particularly  abore 
stated.— VL  Therefore,  the  second  arrestment  osed 
by  the  advocator  being  unobjectionable,  and  that  used 
by  the  respondent  null  and  of  no  effect,  though  the 
objections  to  the  advocator's  first  arrestment  were 
sustained,  the  fund  in  medio  must  be  held  to  have  been 
first  attached  by  the  advocator's  second  arrestment, 
and  he  to  be  entitled  to  the  preference  claimed  by 
him.     The  respondent  pleaded — I.  The  original  ar- 
restment at  the  instance  of  tlie  advocator  was  wholly 
inept,   in  respect   that    Mr    Thomson   was  neither 
singly,   nor  alongst  with  Mr  Johnstone,  debtor  to 
Calvert  in  any  sum  or  debt  whatever,  at  the  time 
when  that  arrestment  was  used. — II.  JVlr  Thomson 
only  became  debtor  to  Calvert,  by  receiving  the  pro- 
portion of  damages  due  to  him  on    1 1th  June  1828, 
and  the  debt  which  thus  became  due  to  Calvert  by  Mr 
Thomson  was  vailidly  attached  by  the  respondents 
arrestment. — III.  The  advocator's  objections  to  tb« 
regularity  of  the  proceedings  before  the  Sheriff  are 
all  groundless  in  themselves,  and  the  advocator  is 
further  barred  from  pleading  these  objections,  in  re* 
spect  of  his  own  acquiescence  and  other  acts. — H* 
The  objection  to  the  respondent's  arrestment,  founded 
on  the  slight  inaccuracy  in  the  execution  of  the  action 
of  constitution,  and  also  the  advocator's  other  objec- 
tions to  the  respondent's  arrestment,  are  groundles*, 
and  cannot  now  be  maintained  by  the  advocator. 
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«  The  Lord  Ordinary  .(*2dd  November  1831,)  having  gou- 
sidered  the  conjoioed  processes,  Finds  that  the  fund  iu  medio  did 
not  come  intotne  raiser^s  hands  till  IJth  June  1828;  and  that 
although,  prior  to  that  date,  Calvert,  the  common  debtor,  had 
a  claim  of  damage  competent  to  him  against  the  raiser,  it  could 
not  be  the  subject  of  arrestment  at  the  instance  of  any  creditor 
of  bis  till  it  was  liquidated  and  received  by  the  raiser;  and  there- 
fore that  the  arrestment  used  by  the  advocator  Smith,  upon  31  st 
May  1827,  was  inept:  Finds  that  the  respondent  Rogerson 
used  an  arrestment  in  the  bands  of  the  raiser,  on  16th  July 
18*28  ;  and  that  the  advocator  Smith  also  used  an  arrestment  on 
9th  June  1829,  to  affect  the  fund  in  mrdio :  Finds  that,  in 
order  to  support  bis  objections  to  the  arrestment  used  by  the  re- 
spondent, the  advocator  has  instituted  a  process  of  reduction, 
of  the  decree  of  constitution  on  which  said  diligence  proceed- 
ed, which  is  admitted  to  be  regular :  Finds,  that  there  is  no  evi- 
dence  adduced,  and  none  offered,  that  the  bill  upon  which  de- 
cree was  obtained  was  collusive,  and  not  a  debt  truly  due : 
Finds  that  the  common  debtor  was  personally  cited  to  the  action*. 
and  did  not  object  to  the  execution  of  citation,  but  allowed  de- 
creel  to  be  pronounced  against  him,  and  does  not  yet  object  to 
the  debt,  or  the  reguUrity  of  the  decree :  Finds,  in  these  cirV 
rumstances,  that  the  objections  stated  by  the  advocator  to  the 
execution  of  citation  are  not  such  as  can  be  pleaded  by  the  ad- 
vocator, to  the  effect  of  reducing  the  decree  which  was  obtained, 
and  to  set  aside  the  diligence  raised  upon  it :  Therefore  repels 
the  reasons  of  reduction,  sustains  the  defences,  and  assoilzies 
the  defender  from  said  process ;  and,  upon  the  whole,  advocates 
the  cause — prefers  the  claimant  Rogerson  on  the  fund  in  medio 
to  the  amount  of  his  debt — and  finds  the  advocator  liable  in  ex- 
penses ;  appoints  an  account  thereof  to  be  given  in,  and  remits 
tbe  same,  when  given  in,,  to  the  Auditor  to  be  taxed,  and  to 
report." 

The  advocator  reclaimed,  ^t  first  advising,  7th 
February  1832, 

The  Lord  JvUice-Clerk  doubted  the  soundness  of  the  inter- 
locutor. Tbe  main  question  was,  whether  there  were  grounds 
for  Smith*s  first  arrestment  ?  and  therefore  it  was  needless  to 
enter  into  various  minor  matters.  Now  it  was  settled,  by  the 
decision  in  the  case  of  Maxwell,  that  except  in  the  case  of  an^ 
absolute  assignation,  no  sub^tenant  had  an  action  against  the 
Queensberry  Executors.  So  that  it  was  only  through  applica- 
tion by  the  principal  tenant  that  the  interests  of  tbe  sub^tenant 
could  be  protected.  Thomson  had  accordingly  claimed,  not 
only  what  was  dne  to  bimsrlf  as  Hssignee,  but  also  what  was 
due  to  the  sub- tenant.  Thomson's  action  bad  lain  over  for 
some  time,  probably  awaiting  a  decision  in  some  leading  pro- 
cess. But  Calvert*8  claim  was  unquestionable;  and  the  de- 
lay arose  merely  from  waiting  till  it  should  be  liquidated.  The 
sum  was  not  precisely  fixed  till  1828, — but  the  claim  was  certain 
all  along.  Thomson  was  always  under  an  obligation  to  pay  to 
Calvert  his  proportion.  This  was  not  just  an  arrestment  of  a 
mere  obligation.  But  tbe  decisions  in  Kyle,  14th  November 
1827,  and  i.othian,  27tb  November  1828^  showed  that  an  ar- 
restment in  the  hands  of  one  obliged  to  account,  was  effectual. 
Thomson  was  just  trustee  of  Calvert  for  the  sum. 

Lard  Gienlee  thought  the  interlocutor  of  the  Sheriff  very  good, 
if  it  could  be  made  out  that  Thomson  was  under  no  obligation 
to  aecoant.  But  Thomson  had  raised  an  action,  in  which  he 
bad  admitted  that  he  was  under  such  an  obligation.  If  the  claim 
had  been  merely  contingent,  there  would  have  been  some  dif- 
ficulty in  considering  the  arrestment  as  a  good  one.  But  the 
claim  was  a  clear  one.  And  therefore,  the  arrestment  was  good. 
Still  it  was  a  possible  case,  that  in  raising  his  action,  Thomson 
might  have  had  in  view  nothing  but  his  own  claims,  and  there- 
fore it  might  be  right  to  see  better  how  that  fact  stood.  Had 
Thomson  been  sequestrated,  whether  would  Calvert*s  claim  have 
been  reckoned  future  or  contingent  ?  If  he  had  claimed  for  Cal- 
vert, future, — ^if  for  himself,  only  contingent. 

Lord  Cringletie  had  some  difficulty  whether  it  wss  quite  clear 
that  Thomson  was  bound  to  account  to  Calvert,  because  he  had 
no  funds  in  his  hands,  and  because  of  the  words  of  the  sub -lease. 
Had  absolute  warrandice  been  granted  to  the  sub-tenant,  he 
^'ould  bav^  bad  no  doubt ;  bec^ufiO  then,  there  would  have  beeo 


no  contingency.  But  there  was  here  a  contingency,  whether  any 
thing  would  be  got  at  all. 

Lord  Meadowbank  concurred  with  the  chair.  There  was  no- 
thing in  the  difficulty  started  by  Lord  Cringletie.  Thomson  had 
admitted  that  tbe  claim  was  competent  to  him  on  behalf  of  the 
sub<tenant,  for  the  damages  effeiring  to  his  term  of  possession. 
The  Court  had  found,  that  where  an  arrestment  had  been  used 
in  the  hands  of  trustees,  even  when  tbe  right  was  heritable  at 
tbe  time,  though  afterwards  rendered  moveable,  yet  as  the  trus- 
tees were  liable  to  account,  the  right  was  arrestable.  Both  par- 
ties pleaded  that  Thomson  was  liable — and  he  himself  admit- 
ted It.  Now,  if  the  decision  of  the  House  of  Lords  was  to  be 
held  as  law,  that  no  direct  action  was  competent  at  the  instance 
of  the  sub-tenant  against  the  executors,  then  Thomson,  by  his 
own  act  and  deed,  in  raising  the  summons  which  he  did  against 
the  executors,  became  the  tnistee  of  Calvert.  His  relation  to 
Calvert,  laid  him  under  an  obligation  to  raise  the  action  against 
the  executors.  If  he  had  failed  to  do  so,  he  would  have  been 
liable  himself  for  what  he  should  have  recovered  by  an  action 
against  them.  -If  so,  then  the  fund  was  arrestable.  Before 
the  party  supporting  the  interlocutor  could  open  his  mouth,  be 
must  admit  a  fact  which  destroyed  his  case.  The  law  in  the 
Lord  Ordinarv*8  interlocutor  was  clearly  erroneous ;  but  the  cir- 
cumstances 01  the  case  did  not  allow  of  the  Court  going  back 
iipon'the  Sheriff's  judgment,  which  was  right  in  law,  and  wrong 
in  fact.     The  interlocutor  must  be  altered. 

The  Court  delayed  ihe  case  till  tbe  summons  and 
condescendence  in  Thomson's  action  against  the  exe- 
cutors, should  be  produced.     On  again  adrising, 

The  Lord  Justice-Clerk  saw  no  reason  to  alter  his  former  opi- 
nion, in  consequence  of  the  productions.  It  was  fixed  law,  tnat 
no  direct  claim  by  the  sub-tenant  was  competent  against  the 
executors.  The  peculiarity  of  the  warrandice  amounted  only  to 
this,  that  although  the  tenant  did  not  grant  absolute  warrandice, 
yet  he  obliged  himself  to  gi^'e  the  sub-tenant  the  whole  benefit 
of  that  original  lease.  The  moment  that  Calvert  came  to  be 
disturbed,  he  was  entitled  to  say  to  Thomson,  you  must  keep 
me  free,  under  the  provisions  of  the  principal  lease.  Thomson 
had  showed  his  consciousness  of  this.  He  had  acted  fairly.  His 
summons  evidently  had  a  regard  to  Calvert's  claim  ;  and  it  nar- 
rated the  reduction  by  the  Duke,  which  had  been  served  on 
Calvert,  Brown,  and  Thomson,  as  the  representative  of  John- 
stone. Thomson  was  evidently  obliged,  either  to  enforce  the 
provisions  of  the  principal  lease,  or  to  pay  the  damages  which 
be  should  have  recovered.  And  accordingly,  he  expressly  re- 
served whatever  damages  Ciilveri  might  qualify.  The  arrestment 
was  laid  on  when  he  was  getting  his  claims  liquidated,  and  was 
under  an  obligation  to  account  to  Calvert.  And  if  arrestment 
be  good,  even  in  the  case  of  heritage  not  yet  rendered  move- 
able, this  arrestment  by  a  creditor  of  the  person  to  whom  Thom- 
son was  bound  to  account,  was  plainly  good* 

Lord  Cringletie  would  not,  before  the  decision  in  the  House 
of  Lords,  have  thought  Thomson  a  trustee  for  Calvert.  The 
clause  of  warrandice  in  the  sub-lease,  referred  to  by  tbe  chair, 
was  very  strong ;  and  it  was  well  asked — where  else  could  tbe 
arrestment  be  laid?  But  tbe  judgment  of  the  House  of  Lords 
had  made  Thomson  clearly  a  trustee.  Calvert  could  say  to 
Thomson,  You  must  enforce  my  claims — and  if  you  get  pay- 
ment, you  are  directly  my  debtor.  If  the  Court  had  found  that, 
in  the  case  of  an  heritable  trust-estate,  an  arrestment  in  the 
bands  of  the  trustee  was  good,  though  it  was  uncertain  if  funds 
would  ever  be  in  his  hands,  this  arrestment  must  be  held  good. 

Lord  Gienlee  held  it  to  be  settled  law,  that  when  the  common 
debtor  bad  a  vested  right  to  call  the  arrestee  to  account,  the  ar- 
restment was  good.  The  question  was,  whether  there  was  here 
a  special  interest  in  the  fund  duly  constituted  at  the  time  ?  Now, 
Thomson  was  bound  to  pay  Calvert,  whether  he  got  from  the 
executors  or  not  So  that  if  there  had  been  an  actual  ascertain- 
ment, there  could  have  been  no  doubt  But  he  had  no  ol>jec- 
tions  to  regard  the  judgment  to  be  pronounced  as  proceeding 
on  the  express  footing  that  Calvert  had,  at  the  date  of  the  ar- 
restment,  a  vested  right  to  call  Thomson  to  account  for  what- 
ever he  should  recover. 

The  Court,  '^  In  respect  that  at  the  date  of  the  arrcstmcui 


358 


THE  SCOTTISH  JURIST- 


[March 


lued  by  the  advocator,  Christopher  Smith,  there  was  a  vested 
right  in  Calvert,  the  common  debtor,  as  a  sub- tenant,  to  call 
Thomson,  the  principal' tenant,  to  account  for,  and  communicate 
to  him,  his  due  proportion  of  the  damages  to  be  recovered  by 
him,  from  the  executors  of  the  Duke  of  Queensberry:  Alter  the 
interlocutor  in  the  advocation,  and  prefer  the  advocator,  primo 
loco,  on  the  fund  in  medio,  to  the  extent  of  the  debt  covered  by 
bis  arrestment,  and  decern :  Find  it  unnecessary  to  determine 
the  points  raised  in  the  process  of  reduction  :  Find  expenses 
due  to  the  advocator  and  pursuer  in  the  conjoined  processes,  sub- 
ject to  modification,  in  regard,  particularly,  to  the  procedure  in 
making  up  a  record  in  the  reduction  ;  allow  an  account,'*  &c. 

Authorities  for  Respondent.— Carmichael,  1742;  Mor.  740. 
Stalker,  1759;  Mor.  745. 

Second  Division. — Lord  Ordinary,  Medwyn. — Act,  Skene, 
Reid.— ^^.  Dean  of  Faculty  (Hope),  Gr.  BelL— Bisset  and 
Morrison,  S.S.C.,  and  William  Stewart,  W.S.,  Agents.— Mr 
Thomson,  Clerk [T.  C] 

lih  March  1832. 

No.  278 James  Stewart,  Pursuer,  p.  Ja^ies  Baicie, 

A.  Stevenson,  &  A.  Scot,  Defenders, 

Tutor —  Cautioner — Liability— Factor — Process—  Three  persons 

having  obtained  a  gift  qflutory/rom  Exchequer,  under  a  bond 

of  caution  bjf  a  fourth  party  i  the  tutors  having  appointed  one 

of  their  oum  number  factor,  fir  whose  intromissions  caution  was 

alsofiund ;  one  of  the  tutors  having  thereafter  died,  and  the 

cautioner  for  the  tutors  hating  then  brought  an  action  to  have  it 

Jbund  that  the  tutory,  and  his  cautionartf  obligation,  had  thereby 

fallen,  in  which  action  a  balance  on  the  tutorial  accounts  was 

reported  in  fipour  of  the  tutors;  and  sometime  after,  the  tutor, 

who  urns  also  tutorial fictor,  having  become  insolvent ;  and  the . 

Court  havingfiund  that  the  tutory  did  not  fill  by  the  death  of 

one  of  the  tutors  i  and  the  pupil  having  brought  an  action  against 

the  tutorial  fictor  and  the  two  cautioners,  fir  the  balance  on  his 

accounts — Meld,  L   That  both  the  tutorial  cautioner  and  the 

fictorial  cautioner  were  liable  to  the  pupil  fin-  the  fictor's  intro" 

missions, — //.   That  the  tutori<il  cautioner  was  entitled  to  relief 

fiom  the  fictonal  cautioner. — ///.   Opinion  expressed,  that  it 

was  incompetent,  after  the  record  was  closed,  to  give  in  a  minute 

tending  to  instruct  a  mtUerialfict  not  contained  in  the  record, 

James  Stewart  of  Bragh,  the  pursuer's  father,  died 
intestate  in  181 1,  learing  the  pursuer,  his  only  son,  in 
Infancy,  without  any  tutors  or  curators.  On  2d 
July  1814,  a  gift  of  tutory  was  obtained  from  Exche- 
quer, in  favour  of  the  pursuer's  mother,  Mrs  Marion 
Stewart,  Thomas  Strong,  merchant  in  Leith,  and  Mr 
Alexander  Stevenson.  The  nomination  was  not  in 
favour  of  the  survivors  or  acceptors,  nor  to  them 
jointly  and  severally,  and  no  number  was  specified  as 
necessary  to  form  a  quorum.  The  gift  was  granted, 
tinder  the  usual  condition  of  the  tutors  finding  cau- 
tion ;  and  accordingly  they,  along  with  James  Baikie 
of  Tankerness,  granted  a  oond,  by  which 

•<  tbesaid  Mrs  Marion  Stewart,  otherwise  Strong,  Thomas  Strong, 
and  Alexander  Stevenson,  as  principals,  and  I  the  said  James  Bai- 
kie,  aa  cautioner,  bind  and  oblige  ourselves,  conjunctly  and  sever-  . 
ally,  and  our  heirs,  &c.,  to  make  just  count,  reckoningand  payment 
to  the  said  pupil,  when  he  shall  arrive  at  the  age  prescribed  by 
law,  of  all  intromissions,  omissions,  cooimissions,  and  acts  of 
management  had  by  us,  the  said  tutors,  under  and  by  virtue  of 
the  said  ^ft,  as  accords  of  the  law;  and  we,  the  said  tutors,  shall 
give  up  inventories,**  &c.  **  and  we  the  said  tutors  bind  and 
oblige  us  and  our  foresaids,  jointly  and  severally,  to  free  and  re- 
lieve the  said  James  Baikie  and  ms  foresaids,  of  his  cautionary 
•for  us  in  the  premises,  and  of  all  damages  and  expenses  he  may 
sustain  therethrough,  in  any  manner  or  way  whatsoever." 

The  tutors  entered  upon  the  office,  and  Mr  Steven- 
son, one  of  them,  although  no  factory  was  for  some- 
time executed  in  his  favour^  acted  as  factor  and  com- 


missioner in  the  roam^ement  of  the  pupil's  affairs ; 
and  on  I2th  April  1819,  a  regular  factory  was  exe- 
cuted in  his  favour  by  the  other  two  tutors.  Steven- 
son, upon  this  deed  being  executed,  executed  a  bood, 
along  with  Mr  Scot,  by  which 

'*  I,  the  said  Alexander  Stevenson  as  principal,  and  Alexander 
Scot  as  cautioner  and  surety  with  and  for  me,  do  hereby  bind 
and  oblige  ourselves,  conjunctly  and  severally,  and  our  heirs,  &c. 
that  1,  the  said  Alexander  Stevenson,  shall  hold  just  count  sod 
reckoning  with  the  said  tutors,  or  any  person  appointed  bjr 
them,  not  only  for  my  whole  actings,  management  and  intro- 
missions whatsoever,  already  had  by  me  with  the  estate,  funds, 
and  effects  of  the  said  James  Stewart,  as  one  of,  and  as  acting 
for  the  other  tutors-dative,  since  the  date  of  the  said  gift  of 
tutory>dative,  but  also  for  my  whole  actings  management  and 
intromissions  whatsoever,  to  be  had  by  me  in  virtue  of  the  be- 
fore-mentioned commission  and  factory,  or  as  their  factor,  cashier, 
or  agent  in  any  manner  of  way.** 

This  bond  contained  a  clause  of  relief  in  favonr  of 
Kir  Scot,  in  the  usual  terms.  In  1820,  Strong,  one  of 
the  tutors,  died,  and  conceiving  that  thereby  the  whole 
gift  of  tutory  had  fallen,  Baikie  thereupon  brought 
an  action,  to  have  it  found  that  his  cautionary  obliga- 
tion had  ceased  upon  the  death  of  Strong — and  con- 
cluding for  production  of  a  full  statement  of  the  tutory 
accounts  prior  to  that  date,  that  the  amount  of  his 
(Baikie's)  liability  might  be  ascertained,  and  decree 
of  exoneration  pronounced  in  his  favour,  upon  pay- 
ment of  any  balance  that  might  be  due  at  that  date. 
In  this  action,  the  pupil,  Mrs  Stewart  and  Stevenson, 
the  surviving  tutors,  were  called  as  defenders,  and 
lodged  defences,  contending  that  the  tutory  had  not 
fallen  by  the  death  of  Strong.  This  defence  was, 
however,  repelled  ;  and  it  having  appeared  from  die 
report  of  an  accountant,  not  objected  to,  that  the  ba- 
lance was  in  favour  of  the  tutors,  decree  of  exonera- 
tion was,  in  July  1826,  pronounced  in  favour  of 
Baikie,  with  expenses* 

Of  this  decree  (Stevenson  havingbecome  insolvent^) 
the  pursuer,  Stewart,  being  past  pupillarity,  brought 
an  action  of  reduction,  pleading, — That  it  was,  quoad 
him,  a  decree  in  absence;  and  that  it  proceeded  upon 
an  erroneous  assumption  that  the  tutory  had  fallen  by 
the  death  of  Strong,  which  it  was  contended  it  did 
not  do.  The  opinions  of  the  whole  Judges  were  taken 
by  appointment  of  the  First  Divisioa,  upon  the 
question,  whether  the  tutory  fell  by  the  death  of 
Strong.  The  consulted  Judges,  before  giving  an 
opinion  upon  this  question,  were  desirous  to  have 
a  report  of  the  practice  in  Exchequer,  in  cases  where 
more  than  one  person  had  been  appointed  under  s 
gift  of  tutory-dative,  as  to  the  terms  in  which  such 
gift  was  granted,  and  abo  whether,  where  more  than 
one  had  been  appointed,  and  one  of  them  had  died,  ap- 
plication for  new  appointments  had  beenimade.  Upon 
a  remit  by  the  First  Division  to  the  Knig*s  Remem- 
brancer, he  reported,  that  the 

"  Records  of  this  Court,  in  so  far  as  I  can  discover,  do  not 
afford  any  instance, — where  a  gift  of  tutory,  granted  to  more  per- 
sons than  one,  and  where,  by  the  terms  of  the  gift,  the  nomina- 
tion is  neither  jointly  nor  to  a  quorum— of  the  Barons  having 
been  applied  to  for  a  renewed  gin,  in  consequence  of  the  inca- 
pacity or  death  of  one  or  more  of  the  tutors  first  named.** 

The  consulted  Judges  afterwards  concurred  in  the 
following  opinion  given  by  Lord  Corehonse  : 
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•*  Tbat  the  tutoij-dfttive  did  not  fall  by  the  deatb  of  Mr  Strong : 
Tbe  autbority  of  Lord  Stair  and  Lord  Bankton  upon  tbe  subject, 
is  express ;  and  tbe  return  of  the  King's  Remembrancer  seems  to 
be  sufficient  evidence  that  that  autbority  baa  been  uniformly 
acted  upon." 

The  First  Division,  on  24th  January  1829,  pro- 
nonnoed  a  judgment  in  terms  of  that  opinion,  reduced 
the  decree  of  exoneration  accordingly,  and  thereafter, 
on  29th  January  1829,  remitted  to  the  Lord  Ordinary 

'*  to  bear  parties  on  the  consequences  to  follow  from  the  judg- 
ment pronounced  by  the  Court  on  the  24th  current,  and  to  dis- 
pose of  the  whole  remaining  conclusions  of  the  libel,  as  to  his 
Lordship  shall  seem  proper.** 

In  the  meantime,  the  present  pursuer  brought  an 
action  against  Stevenson,  and  the  defender,  IScot, 
under  his  bond  of  caution  for  Stevenson.  In  this 
action,  the  Lord  Ordinary,  on  29th  June  1827,  found 
Scot  liable  for  the  intromissions  of  Stevenson  under 
the  factory.  And  on  advising  a  reclaiming  note 
against  this  interlocutor,  the  Court,  on  29th  January 
1 829y  remitted  this  case  also  to  the  Lord  Ordinary, 
ob  contingentiam, 

**  to  hear  parties  as  to  the  consequences  which  ought  to  follow 
from  the  judgment  pronounced  by  tb«  Court,  in  the  case  at  the 
instance  of  Stewart  0.  Baikie,  and  to  proceed  &rther  as  to  his 
Liordship  shall  seem  proper.*' 

The  action  against  Baikie  was  allowed  to  lie  over 
for  some  time  ;  and  in  that  against  Scot,  cases  were 
ordered  by  Lord  Fullerton,  who,  at  the  same  time, 
issued  the  following 

"  NoU, — After  the  full  discussion  which  tbe  case  has  received, 
it  is  with  great  reluctance  that  the  Lord  Ordinary  issues  the 
above  order.  But,  upon  a  full  consideration  of  the  whole  cir- 
cumstances, he  foresees  the  possibility  of  great  inconvenience, 
and  even  injustice,  in  separatmg  entirely  the  present  case  from 
that  depending  between  tbe  same  pursuers  and  Mr  Baikie,  the 
cautioner  for  the  tutors,  which  has  not  been  argued  before  him, 
and  which  must  now,  in  all  probability,  fall  to  be  decided  by 
another  Judge.  It  is  due  to  the  parties,  however,  to  state  the 
view  entertained  by  him  on  the  points  in  dispute.  If  the  factory 
had  been  granted  to  a  third  party  by  two  tutors,  in  their  tutorial 
characters,  with  the  implied  sanction  of  the  remaining  tutor,  and 
had  thus  been  a  proper  tutorial  act,  tbe  judgment  of  the  Court, 
holding  the  tutory  not  to  have  fallen  on  the  death  of  Mr  Strong, 
would  have  been  conclusive  against  tbe  cautioner  for  such  factor. 
But  here  there  is  the  peculiarity,  that  the  factory  or  commission 
is  granted  by  two  individual  tutors  in  favour  of  a  third,  Mr 
Stevenson ;  and  Mr  Scot  is  cautioner  for  Mr  Stevenson's  intro- 
missions in  virtue  of  the  before-mentioned  commission  and 
factory,  or,  as  their  factor,  cashier,  or  agent  in  any  manner  of 
way.  This  specialty  gives  rise  to  two  questions :  Isl,  Whether 
tbe  fectory,  not  being  a  proper  official  act  of  the  whole  tutorid 
body,  did. not  fall  by  the  death  of  one  of  the  individuals  who 
granted  it? — and,  iUy,  What  is  the  extent  to  which  the  cautioner 
IS  bound?  In  regard  to  the^^ri^  of  these  points,  the  Lord  Or- 
dinary, though  with  some  hesitation,  inclines  to  the  opinion  that 
the  commission  may  be  held  in  consequence  of  the  peculiar 
nature  of  the  appointment  of  the  tutors,  ascertained  by  tbe 
judgment  of  tbe  Court,  to  have  been  granted  by  the  two  tutors, 
and  the  survivor  of  them,  and,  therefore,  did  not  fall  bv  the 
death  of  Mr  Strong.  The  second  question  is  attended,  perhaps, 
with  still  more  difficulty.  Tbe  cautioner  is  bound  for  Mr 
Stevenson's  intromissions  in  virtue  of  the  commission  end  faf  tory, 
or  as  the  factor,  cashier,  or  agent  of  the  two  tutors  who  granted 
the  factory.  But  Mr  Stevenson  being  also  a  tutor  himself,  and 
whose  power  in  that  character  was  expressly  saved  in  that  com- 
mission and  factory,  bad  a  right  to  intromit  as-  tulor,  which  cir- 
cumstances raise  Uie  question.  Whether  any,  or  which  of  his 
intromissions  arc  to.be  held  as  intromissions  in  virtue  of  the 
factory,  for  which  intromissions  alone  the  cautioner  was  bound  ? 


This  again  seems  to  lead  into  an  inquiry  into  the  true  character 
and  effect  of  the  commission  and  factory,  Whether  it  shall  be 
treated  aa  a  commission  to  a  third  party,  whose  whole  intro- 
missions must  be  imputed  to  it  alone,  or  as  a  mere  devolution 
on  one  tutor  by  the  other  two,  of  the  whole  powers  previously 
shared  by  them  all?  Now,  it  appears  to  tbe  Lord  Ordinary,  that 
this  it  a  point  in  which  Mr  Baikie,  the  cautioner  for  the  tutors, 
may  have  a  material  interest,  and  which  does  not  admit  of  being 
separated  altogether  from  his  case;  as,  according  to  the  first 
view,  Mr  Baikie  would,  in  all  probability,  have  the  benefit  of 
Mr  Scot*s  cautionary  obligation — while,  according  to  the  second, 
that  obligation  might  possibly  be  construed  as  merely  protecting 
the  two  individual  tutors  who  granted  the  commission,  and  as 
not  available  to  Mr  Baikie  in  regard  to  Mr  Stevenson's  intro- 
missions, which  intromissions  might  be  held  to  be  properly  im- 
putable, not  to  the  factory  or  commission,  but  to  his  inherent 
powers  as  tutor,  for  the  due  exercise  of  which,  Mr  Baikie  was 
unquestionably  bound.  Accordingly,  Mr  Baikie's  fourth  plea 
in  law  seems  to  involve  a  question  of  this  kind ;  and  besides,  tbe 
remit  of  the  Court  in  the  present  case  is  expressly  granted  cb 
c&ntingentiam,  meaning,  as  it  is  presumed,  the  contingency  of 
the  case  with  that  on  which  the  Court  had  pronounced  judg- 
ment, being  the  case  of  Mr  Baikie.  In  these  circumstances, 
the  Lord  Ordinary  has  pronounced  the  above  order,  as  most 
conducive  to  the  interests  of  the  whole  parties  concerned.'* 

Cases  were  accordingly  prepared;  upon  advising 
which,  Lord  Moncreiff  pronounced  the  following  in- 
terlocutor and  note : — 

**  The  Lord  Ordinary  (llth  March  1881.)  having  considered 
these  revised  cases,  before  answer,  ordains  the  pursuers  of  this 
action  to  enrol  the  separate  action  at  their  instance  against  James 
Baikie,  Esq.,  in  tbe  Lord  Ordinary's  roll  of  motions,  at  his  first 
hour  in  May  next,  in  order  that  it  may  be  prepared  for  decision 
at  tbe  same  time  with  this  cause. — Note, — As  this  cause  never 
was  debated  before  tbe  present  Lord  Ordinary,  and  the  eases 
were  ordered  by  Lord  Fullerton,  the  state  of  it  was  unknown  to 
bins,  until  he  came  to  advise  it.  He  now  finds,  that  it  was  re- 
mitted by  the  Court  to  Lord  Newton,  expressly  ob  contingentiam 
of  the  other  process,  the  Court  evidently  being  of  opinion,  that 
the  two  causes  must  be  decided  together.  The  Lord  Ordinary 
is  of  the  same  opinion ;  as,  at  present,  he  thinks,  that  the  real 
interest  in  the  matter  in  controversy  lies  between  Mr  Scot  and 
Mr  Baikie.  But,  at  all  events,  it  was  plainly  the  meaning  of 
the  Court,  that  the  two  causes  should  go  together.  Although, 
therefore,  the  Lord  Ordinary  has  fully  advised  this  process,  and 
would  otherwise  have  been  ready  to  dispose  of  it  in  the  way  he 
thinks  best  for  the  parties,  he  cannot  do  so,  because  the  other 
case  is  not  prepared,  and  he  has  nothing  before  him  on  the  ques- 
tion between  the  pursuer  and  Mr  Baikte.  It  appears,  that,  on 
the  same  day  (3d  June  1629,)  on  which  Lord  Fullerton  made 
avizandum  with  this  process,  after  it  had  been  debated,  he  made 
an  order  for  debate  in  the  action  against  Mr  Baikie.  Then  this 
cause  was  continued  in  the  roll  for  some  days,  and  avizandum  of 
new  made  on  the  1 9th  June,  and  the  interlocutor  ordering  cases 
was  pronounced  on  the  23d  June.  But  nothing  was  done  in  the 
other  cause,  and  it  never  was  in  the  present  Lord  Ordinary's 
roll,  except  to  renew  the  former  order  for  debate,  on  the  3d  June 
1830.  It  appears  to  the  Lord  Ordinary  very  singular,  that  the 
pursuer  of  both  actions  did  not  see,  that  it  would  be  impossible 
satisfactorily  to  dispose  of  the  one  without  the  other.  The 
above  order  is  the  only  one  the  Lord  Ordinary  could  make  in 
this  process.  If  the  parties,  in  the  case  of  Baikie,  can  Agree  to 
prepare  cases  for  that  process  during  this  vacation,  they  might 
be  ordered,  and  lodged  as  soon  as  the  Court  meets.  He  will  then . 
be  quite  ready  to  dispose  of  both  causes ;  his  intention  at  present 
being  (though  he  may  possibly  change  it),  to  report  both  causes 
to  the  Courts  with  a  short  statement  of  the  views  which  he  en- 
tertains of  the  questions  involved." 

Thereafter,  a  aimilar  order  for  cases  in  the  action 
against  Baikie  having  heen  pronounced,  and  obtemper- 
ed,  the  Lord  Ordinary  pronounced  the  following  in- 
terlocutor and  note,  which  distinctly  states  the  pleas 
of  the  parties : 
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"  The  Lord  Ordinaiv  (17th  January  18d2,)  having  consider- 
ed the  closed  record,  with  the  revised  cases  for  the  parties,  and 
whole  process,  and  having*  at  the  same  time,  advised  the  relative 
process,   Stewart  againnt  Baikie,  makes  avizandum  with  the 
cause  to  the  Lords  of  the  First  Division  of  the  Court,  and  ap~ 
points  the  parties,  within  ten  days,  to  put  printed  copies  of  the 
record  and  revised  cases,  with  this  interlocutor  and  subjoined 
note,  into  the  boxes  of  the  said  Lords,  in  order  to  be  reported, 
.^^te. — The  Lord  Ordinary  regrets,  that,  in  this  very  difficult 
cause,  he  has  not  had  the  benefit  of  a  debate.    It  had  been  fully 
beard,  and  the  cases  had  been  ordered  by  Lord  FuUerton,  before 
it  devolved  on  the  present  Lord  Ordinary ;  and  after  he  had  con- 
sidered the  cases,  he  found  it  necessary  to  make  some  orders  in 
the  relative  action  of  Stewart  v.  Baikie,  in  order  that  both 
causes  might  be  disposed  of  at  the  same  time,  according  to  the 
intention  qf  the  Court.     Both  causes  being  now  fully  prepared, 
he  thinks  it  expedient  to  report  them.     They  have  not  been 
conjoined,  the  interests  and  pleas  in  each  being  in  a  great  mea- 
sure distinct,  though  so  materially  connected,  that  they  ought  to 
be  decided  together.  The  points  in  the  case  of  Baikie  are  these : — L 
Is  the  judgment  of  the  Court,  reducing  the  decree  of  exoneration, 
to  the  effect  of  finding  that  the  tutory  did  not  fall  by  Mr  Strong's 
death,  conclusive  against  its  operation  as  a  release  to  Mr  Baikie? 
2.   If  it  is  not,  is  that  decree  res  judicata  as  to  the  termination 
of  Mr  Baikie's  obligation  as  cautioner,  either  at  the  death  of 
Mr  Strong,  or  at  the  date  of  the  summons  ?     The  Lord  Or- 
dinary thinks  that  it  is  not  ret  judicata;    1«^  Because  the  judg- 
ment ipay  have  depended  on  the  point  on  which  the  Court  has 
already  reduced  it;  and  2d,  Because,  though  by  that  decision  il 
is  settled,  that  the  pupil  was  not  without  tutors,  those  tutors 
were  the  very  persons  for  whom  Mr  Baikie  was  cautioner,  and 
therefore  a  tutor  ad  litem  was  indiispensible.     3.  Did  Mr  Baikie*s 
obligation  fall  by  the  death  of  Mr  Strong  ?     The  Lord  Ordinary 
thinks  that  there  is  much  greater  diil^culty  In  this  point  than  the 
pursuer  is  willing  to  allow.     It  is  finally  settled,  that  the  tutory 
did  n  >t  fall.     But  the  very  peculiar  t^rms  of  the  bond  of  caution 
40  certainly  leave  a  question  of  importance  open,  whether  the 
cautioner  is  liable  for  the  actings  of  two  of  the  tutors,  after  the 
4eath  of  one  has  removed  his  superintendence,  and  put  an  end 
tp  his  obligation  of  relief?     There  is  great  difficulty  in  holding 
that  the  tutory  was  so  framed  as  to  subsist,  and  the  bond  of 
caution  so  expressed  as  to  fall.     It  could  not  be  so  intended : 
But,  whether  it  was  that  the  bond  was  framed  on  a  different 
view  of  the  effect  of  the  tutory,  or  from  what  other  cause,  the 
terms  of  the  bond  are  such  as  to  Tender  it  very  difficult,  under 
t!be  common  rules  as  to  cautionary  obligations,  to  obviate  Mr 
6aikie*s  plea.     The  Lord  Ordinary  does  not  mean  to  say,  that 
be  hi^s  formed  a  decided  opinion  that  it  is  good,  but  at  presenti 
the  only  answer  made  by  Mr  Stewart  is  not  satisfactory  to  him, 
4.   Supposing  that  the  cautioner's  obligation  did  not  fall,  is  Mr 
Baikie  liable  for  the  intronissions  of  Mr  Stevenson,  as  factor ? 
The  Lord  Ordinary  thinks  that  he  is;  because,  though  Mr 
Stevenson  received  the  money  as  factor,  yet,  being  tutor  also,  as 
■oon  as  be  had  it  in  his  hands,  he  was  bound,  both  as  tutor  and 
factor,  to  account  for  it,  and  pay  it  to  the  minor.     If  it  should 
be  found  that  Mr  Baif^ie  is  relea!>ed,  the  action  against  Mr  Scot 
^dll  be  of  great  importance  ^  Mr  Stewart.     But  if  Mr  Baikie 
should  be  foi^nd  still  liable,  the  interest  will  be  chiefly  between 
him  »M  Mr  Scot.     The  Lord  Ordinary  therefore  allowed  Mr 
^ikie  to  see  Mr  Scot's  paper,  ^nd  to  put  in  an  argument  in  that 
view.     The  points  in  Steward  v.  Scot,  ar^  these  :  —  U/,  Whether 
the  pursuer  has  a  title  to  found  upon  Mr  Scot's  bond  of  caution  ? 
The  Lord  Ordinary  thinks  that  there  is  nothing  in  the  objection, 
that  this  was  not  stated  as  preliminary,  because  it  is  equally  a 
defence  on  the  merits.     But  he  is  of  opinion  that  the  plea  is  not 
well  founded.     He  apprehends,  that  where  tutors  or  trustees  have 
power  to  grant  factories,  and  they  do  grant  a  factory,  and  take  a  bond 
of  caution  for  the  factor's  intromissions,  the  bond  is  available  to 
the  minor  or  constituent ;  and  thai  it  can  make  no  di^reuce,  that 
the  tutors  had  previously  found  caution.     He  has  no  idea  that  Mr 
Seot's  bond  was  only  taken  as  a  protection  to  Mrs  Stewart  and  Mr 
Strong.     The  question  tq  w^^t  it  binds  Mr  Scot,  is  very  different. 
2^/,  Whether  the  factory  fell  by  Mr  Strong's  death  ?  This  is  a 
question  of  difficulty,  and  not  absolutely  resolved  by  the  judgment 
piding  the  tutory  to  subsist.     For  the  factory  being  to  one  of  the 


tutors,  it  cannot  be  held  that  it  was  to  a  tutorial  act,  that  it  roust 
have  sut»isted  as  long  as  the  tutory.     If  Mrs  Stewart  bad  died,  it 
could  not  have  stood,  the  factor  being  himself  sole  tutor.    The 
question,  therefore,  is,  whether,  as  a  mandate  (clearly  different 
from  contracts  of  lease,  loan,  &c.,)  it  fell  by  the  deadi  of  one  of 
the  granters  necessarv  to  its  constitution,  or,  as  a  tutorial  act, 
subsisted  as  long  as  the  nature  of  the  tutory  admitted  of  it   The 
point  is  far  from  being  clear,  but  the  Lord  Ordinary  is  inclined 
to  think  that  it  did  subsist     Sd,  Whether,  if  the  factory  fell, 
Mr  Scot  is  liable  for  Mr  Stevenson*s  intromissions,  either  as 
tutor  or  agent.     The  question,  whether  he  would  be  liable,  on 
the  ground  of  Mr  Stevenson  having  acted  as  agent,  is  not  pre- 
cisely aigued  by  the  defender,  and  is  not  clear.     But  the  Lord 
Ordinary  is  of  opinion,  that  there  are  no  words  in  the  bond 
which  could  make  him  liable  for  intromissions  as  tutor,  and  is 
inclined  to  think,  that  notwithstanding  the  words  as  to  the  cha- 
racter of  agent,  the  true  spirit  and  purpose  of  the  bond  made  it 
dependent  on  the  subsistence  of  the  factory.     4/A,  Supposing 
that  the  factory  did  not  fall,  did  Mr  Scot*s  obligation  as  cautioner 
fall  by  Mr  Strong's  death  ?   This  seems  to  be  the  roost  imports 
ant  question  in  the  cause,  and  it  is  certainly  attended  wiib  dif- 
ficulty.    There  is  nothing  in  the  bond  to  settle  it.    Mr  Scot, 
though  bound  conjunctly  and  severally  with  Mr  Stevenson,  it  lo 
bound  expressly  as  cautioner,  and  it  is  no  solution  of  the  point  to 
say,  that,  if  Mr  Stevenson  was  liable,  Scot  is  liable.    Steven. 
son  must  have  been  liable  in  every  event.     But  the  question, 
whether  the  cautioner's  obligation  subsisted  to  cover  intromis- 
sions had,  after  the  death  of  one  of  those  to  whom  it  was  given, 
roust  depend  on  other  principles.     The  cases  quoted  by  the  de- 
fender are  evidently  of  importance,  and  some  of  them  come  ve^ 
near  to  the  point;  and,  again  it  would  be  difficult  or  impossible 
to  say,  that  the  cautioner  would  have  continued  bound,  if  Ste- 
venson had  become  the  sole  tutor.     On  the  other  side,  if  the 
tutory  and  the  factory  both  subsisted,  and  if  the  bond  of  caution 
be  held  to  have  been  taken  for  the  pupil's  benefit,  and  to  be 
available  to  Mr  Bttikie,  it  is  not  easy  to  hold  the  tutorial  act  of 
taking  it,  as  having  become  ineffectual,  defuturot  by  the  death  of 
one  of  the  tutors.     The  Lord  Ordinary  has  not  a  very  decided 
opinion  on  this  question :    He  has  not  been  able  to  get  over  the 
general  rules  applicable  to  cautioners,  as  recognised  both  in  the 
Scotch  and  English  cases,  but  he  sees  much  difficulty  in  apply- 
ing them.     5th,  Whether,  if  the  factory  subsisted,  all  the  intro- 
missions of  Mr  Stevenson  must  be  considered  as  falling  under  it? 
If  special  facts  to  the  contrary  were  condescended  on,  this  might 
raise  such  a  difficulty  as  that  suggested  by  Lord  FuUerton,  bat 
the  Lord  Ordinary  does  not  think  that  it  could  be  maintamedas 
a  ipatter  of  presumption,  that  money  uplifted  by  the  factor,  wis 
not  uplifted  in  that  character,  but  as  one  of  two  tutors." 

When  the  case  came  to  be  advised,  on  29th  F^brpary) 
it  was  stated  for  Scot,  that  he  had  made  a  minote 
inyestigation  into  all  the  instances  into  which  a  gift  of 
tutory-rdative  had  been  granted  by  Exchequer,  to  more 
than  one  indiridual,  for  a  period  qf  twenty  years  prior 
to  182B,  and  he  now  wished  to  put  in  t|ie  result  of  that 
investigation,  with  a  view  to  show  how  the  practice 
stood,  in  the  event  of  the  cause  being  taken  to  appeal. 
That  in  the  case  against  Baikie,  a  report  had  been 
made  in  regard  to  the  practice  in  Elxchequer,  bat  to 
that  action  Scot  was  no  party  ;  and  neither  in  respect 
of  any  alleged  fact  or  plea  could  he  be  hound  by  the 
proceedings  in  such  action,  which  was  no  res  judicata 
against  him,  whatever  might  be  its  effect  as  to  Baikie. 
This  proposal  was  resisted  by  Stewart,  on  the  ground, 
— I.  That  there  was  no  averment  regarding  it  on  the 

record II.  That  an  attempt  had  been  made  un&uc 

cessfully,  at  a  former  stage  of  the  cause,  to  get  permis* 
sion  to  make  such  an  inquiry. 

Lord  Ci//i>i.— The  proposal  now  made  is,  that  Scot  should 
be  allowed  to  give  in  a  minute,  stating  the  result  of  an  inquiry 
he  has  made  as  to  the  practice  in  the  Court  of  Exchequer,  Tnth 
the  view  of  the  case  going  elsewhere.     I  object  to  that    The 
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object  of  the  present  regulations  ie*  that  the  case  submitted  to 
the  appellate  jurisdiction  should  be  the  same  as  that  upon  which 
we  determine.  It  is  proposed  to  lay  evidenoe  before  that  juris- 
diction,  which  is  not  before  us  at  all.  I  conceire  that  cannot  be 
permitted.  Suppose  the  case  goes  to  the  House  of  Lords,  and 
that  they  are  entirely  of  the  same  opinion  with  us,  on  the  grounds 
upon  which  we  had  an  opportunity  of  deciding  it ;  but  they  may 
be  of  a  different  opinion,  on  grounds  which  were  not  before  us. 
But  what  &Ir  Scot  says,  is,  tiut  I  now  offer,  what  fiailiie  offered 
in  the  other  case,  to  prore  the  practice  of  Exchequer  in  regard 
to  this  particular  point.  That  would  do  very  well,>  if  there  was 
no  closed  record  here  ;  but  the  record  is  dosed ;  and  are  you  to 
judge  of  that  record,  by  allowing  a  proof  of  averments  not  con* 
tained  in  it  ?  It  is  impossible.  If  there  is  a  record,  you  cannot 
go  out  of  it ;  and  there  is  no  averment  on  the  record  such  as  is 
now  made.  Before  they  can  get  at  this,  they  must  make  up  a 
new  record.  Now,  are  they  ready  to  pay  the  whole  previous 
expenses,  and  begin  de  novo  } 

Lord  Baignuf.'^l  agree  with  Lord  Gillies ;  and  on  this  ground, 
that  there  is  no  averment  on  record  of  this  kind.  Mr  Scot  leaves 
the  question  to  rest  upon  his  plea  in  law  entirely,  and  so  closes 
the  record.  How  can  you  allow  a  proof  of  what  he  does  not 
aver? 

Lord  Craigie,^^!  wish  time  to  consider  this,  which  is  an  im- 
portant question.  There  are  two  questions,— 1«<,  Whether  the 
judgment  in  the  case  with  Baikie  he  a  res  judicata  against  Scot. 
Hdj  Whether  he  is  not  still  entitled  to  put  in  a  minute  in  regard 
to  the  practice  in  Exchequer.  Now  the  two  actions  were  not 
fxmjoined  ;  and,  therefore,  although  I  may  consider  myself 
bound  to  follow  the  decision  in  the  former  case  as  a  precedent, 
I  am  quite  dear  it  is  not  rfMJudicatO'-r-asid  if  it  be  not,  Mr 
Scot  is  entitled  to  come  forward,  and  ask  a  judgment  on  this 
case,  and  I  rather  think  he  is  entitled  to  give  in  the  minute.  I 
never  heard  of  it  being  opposed,  where  a  party  came  forward  and 
asked  to  give  in  a  minute,  at  any  time. 

Lord President.'^htLye  some  doubts  whether  the  former  ques* 
tiofi  is  not  a  rei  judicata.  We  remitted  the  case  of  Scot  to  the 
Lord  Ordinary  06  contingent ianit  with  power  to  hear  jiarties  on 
the  consequences  which  ought  to  follow  from  the  judgment 
pronounced  by  the  Court,  in  the  case  at  the  instance  of  Stewart 
r.  Baikie.  Now,  unless  the  judgment  in  that  case  was  to  be  held 
as  a  judgment  against  Scot,  no  consequences  could  follow  upon 
it.  In  regard  to  this  proposed  minute,  not  only  is  it  the  mean- 
ing of  the  regulations  as  to  our  forms  of  procedure,  that  nothing 
shall  go  to  the  House  of  Lords  which  we  have  not  seen  and  de- 
termined upon ;  but  it  is  also  the  rule,  that  nothing  shall  come 
before  us  which  the  Lord  Ordinary  has  not  seen  and  determined 
upon — with  the  exception,  no  doubt,  that  if  we  see  cause,  we 
may  remit  to  the  Lord  Ordinary  to  open  up  the  record  and  pre- 
pare a  new  one.  Without  doing  that,  we  cannot  hear  the  parties 
upon  averments  not  in  the  record ;  and  there  is  no  such  averment 
as  is  now  made  on  the  record,  either  in  the  condescendence,  nor 
implied  in  the  pleas  in  law. 

Lotd  Gillitu — The  whole  question  is  just,  whether  it  be  on 
Uie  record  or  not  If  it  is  not — and  it  certainly  is  not— we  can- 
not listen  to  it  |t  is  not  necessary  for  the  Court  to  pronounce 
any  judgment  on  t)iis  point,  however — ^for  there  is  nothing  be- 
^re  us. 

^/.onl  J?«/^ay.-r-This  is  a  case  in  which  I  confess  I  was  a 
Jeal  puxzled  and  perplexed,  by  the  great  legal  acumen  disphiyed 
both  in  the  papers  and  in  the  notes  of  the  Lords  Ordinary ;  and 
it  was  sometime  before  I  could  fairly  discover  the  great  principles 
on  which  it  should  be  dedded.  One  difficulty  arisei  from  the  j  udg- 
nient  which  was  pronounced,  finding  that  the  tutory  did  not  fiSl 
by  the  death  of  Mr  Strong.  Now  I  aip  afraid,  that  a  good  deal 
must  flow  from  this :  for  by  this  judgment  Baikie  stands  in  the 
same  situation  as  if  Strong  had  lived  till  the  date  of  Mr  Stew- 
art*s  pnpiUarity,  and  was  now  called  upon  to  account  under  his 
bond.  The  question  is,  What  was  the  nature  of  the  obligation 
of  cautioiuiry  come  under  in  this  particular  case?  It  is  quite 
true,  that  a  cautionary  obligation  is  to  be  strictly  interpreted ; 
but  at  the  same  time,  it  must  l^  fairly  interpreted  ;  and  you 
must  consider  what  is  the  true  nature  of  the  obligation,  as  un- 
derstood by  the  law  to  be  come  under  when  it  was  undertaken  : 
You  must  construe  it  according  to  the  true  object  and  principle 


for  which  it  was  undertaken  at  the  time.  Now,  it  is  well  known 
that  a  gift  of  tutory  flowing  from  Exchequer,  is  considered  as 
a  munus  publicum :  and  no  grant  can  be  given,  even  by  the 
CrOMm,  of  a  gift  to  manege  the  estate  of  a  pupil  till  caution  is 
previously  found.     Such  caution  must  be  found,  before  warrant 
entitling  any  person  to  meddle  with  the  estate  of  a  minor  can  go 
out  at  iX ;  and  it  never  is  granted  without  this.     Such  caution- 
ary, thereforPi  is  a  cautionary  to  protect  the  goods  and  effects  of 
the  pupil ; — it  is  effectual  to  the  pupil,  when  he  comes  of  age : — 
it  is  a  deed  in  his  favour — an   obligation,  that  the  tutors  shall 
manage  faithfully  the  affairs  of  the  pupil,^  and  be  gqilty  neither 
of  omissions  nor  commissions  to  his  prejudice.     1  consider  the 
cautioner  in  that  situation  to  be  really  the  superintendent  of  the 
tutors ;  and  he  has  no  difficult  or  hardship  imposed  upon  him. 
For  suppose  here,  that  Mr  Baikie  had  relied  on  Mr  Strong— and 
he  could  not  have  trusted  to  a  better  person— yet  the  moment  he 
died,  Mr  Baikie  was  entitled  to  go  to  Exchequer  and  say,  I  will 
no  longer  be  bound — I  wish  to  be  released.    He  was  entitled  to 
do  so,  and  be  relieved,  upon  paying  the  balance,  if  any  then  due, 
to  the  pupil's  estate.     I  have  known  that  done  in  many  cases. 
Nay  more,  when  a  cautioner  falls  into  doubtful  drcumstances, 
I  have  known  the  Court  of  Exchequer  themselves  require  ad- 
ditional cautioners.     And  I  hold,  that  a  cautioner  in  such  a  si- 
tuation is  always  entitled  to  be  relieved.     The  next  question  is. 
What  was  the  cautioner  liable  for  here?  I  have  no  sort  of  doubt, 
that  Mr  Baikie  was  liable  for  these  tutors ;  and  suppose  that  by 
the  death  of  Mr  Strong,  the  tutory  was  at  an  end — then  if  he 
understood  that  to  be  the  law,  and  that  the  whole  of  Baikie's 
obligations  were  sopited,  it  was  his  duty  to  have  represented 
that  to  the  proper  Court,  and  to  say,  this  tutory  is  at  an  end,— 
new  tutors  must  be  appointed,  for  I  am  no  longer  liable.     He 
does  not  do  this,  but  he  allows  the  management  to  go  on  with- 
out objection,  and  allows  the  tutory  to  go  into  such  hands,  that 
the  whole  estate  may  be  dissipated  and  lost — I,  therefore,  have  no 
sort  of  doubt  that  he  is  liable,  under  his  bond  of  caution,  for  the 
tutors;  and  I  see  nothing  here  to  shew,  that  these  things  did  not 
fall  under  the  tutory.     As  to  Mr  Scot,  I  am  afraid  the  rule 
must  be  applied  very  much  on  the  same  footing.   I  consider  that» 
no  matter  bow  many  tutors  there  may  be»  the  acting  of  a  quo- 
rum is  the  act  of  the  whole.     They  appoint  fiu:tors  for  the  ma- 
nagement of  the  estate ;  and  I  consider  that  appointment  of  a 
fiictor  just  an  act  of  tutory,  and  when  they  appointed  Steven- 
son factor,  I  think  it  was  a  fair  exercise  of  the  act  of  tutory. 
The  obligation  by  Scot  is,  I  think,  so  very  broad,  that  he  must 
also  be  luible. 

Lord  Craigie  thought  that  Baikie  was  entitled  to  relief  against 
Scot 

Lord  Gillies I  agree  with  Lord  Balgray.  Cautionary  obli- 
gations are  no  doubt  strictissimi  Juris,  but  you  .must  give  a  fair 
interpretation  to  them.  I  think  the  obligations  here  are  broad 
enough  to  comprehend  all  that  is  asked. 

Lord  President, — I  am  of  the  same  opinion ;  and  I  think  we 
are  treating  this  cautionary  in  the  strictest  manner  ;  because,  if 
the  tutory  did  not  fall  by  the  death  of  one  of  the  tutors,  the 
defender  remained  bound  as  long  as  any  one  of  them  was  alive. 
He  might  no  doubt  have  said,  I  wish  to  withdraw ;  but  he  did 
not  sav  so,  and  continued  hound  ;  and  therefore  I  think  Baikie 
is  liable,— and  I  am  still  more  dear  that  Scott  is  liable ;  for  he 
concurred  in  the  nomination  of  Stevenson — and  Stevenson  ac- 
cepting of  the  appointment,  was  just  as  good  as  if  he  bad  exe» 
cuted  It 

The  Court  pronounced  tbe  following  interlocutors : 

**  Find  the  defender,  Scot,  liable  as  cautioner  for  Alexandei 
Stevenson,  factor  appointed  by  the  tutors-dative  of  the  pursuer* 
for  all  the  acts  and  intromissions  of  tbe  said  Alexander  Steven* 
son  as  factor  foresaid  :  Find  him  also  bound  to  relieve  James 
Baikie,  the  cautioner  for  the  tutors-dative,  of  all  responsibility 
falling  upon  him  on  account  of  the  said  factor's  intromissions ; 
and  remit  to  the  Lord  Ordinarv,  to  proceed  farther  in  the  cause 
as  to  him  shall  appear  just :  Find  the  pursuer  entitled  to  ex- 
penses, and  remit  the  account,'*  &c. 

*<  Find  the  defender  Baikie,  liable  as  cautioner  for  the  tutors-da- 
tive of  the  pursuer,  for  the  whole  intromissions  of  the  skid  tutors, 
aud  of  thehr  factor,  Alexander  Stevenson :  But  find  the  said  defen* 
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der,  James  Baikie  (in  so  far  as  he  may  be  made  liaUe  for  the 
intromissions  of  the  said  Alexander  Stevenson  as  factor  named 
by  the  said  tutors),  entitled  to  relief  apainst  Scot,  who  became 
bound  as  cautioner  for  the  said  factor's  intromissions ;  and  remit 
the  cause  to  the  Lord  Ordinary,  to  proceed  farther  in  the  cause 
as  to  him  shall  seem  just:  Find  the  purauer  entitled  to  ex- 
penses, and  remit  the  account,**  &c. 

First  Division. — Lords  Ordinary,  Eldin,  Fullerton,  Mon. 
ereiff.— ^d.  Dean  of  Faculty  (Hope),  Henderson.— ^/t.  Ruther- 
furd,  Marshall. — James  M*CyOok,  and  Phin  and  Pitcaim,  W.S., 
Agents Mr  Bell,  Clerk — [J.  fT.  D.] 

1th  March  1832. 

No.  279. — ROBSKT  6fiOnGX*B  AjBaiGNBE8&  MANDATOaiEfl^ 

PurfutfTf,  V.  Jameb  Scott,  Defsnder* 

Accounts^  Overcharges — Assignation— Intimation  —■.  Commis- 
aion  of  Bankruptcy— ^ccounit  having  been  rendered, — Held, 
J,  That  the  defender,  who  made  no  obfections  to  the  articlei  or 
the  pricei  at  the  lime,  was  not  entitled,  after  retaimng  the  arti" 
cles  and  using  them,  to  effect,  on  the  lapte  qfteveral  .years,  that 
they  were  overcharged,  or  of  itiferior  quaiitjf — //.  Ojnnion  ear- 
prestedt  that  by  the  law  of  England,  assignations  do  not  require 
intimation  f  and  that  Ihejint  in  date  is  preferable,  whether  inH* 
mated  or  not. 

The  pursaer,  Robert  George,  coachmaker  in  Lon- 
don, raised  an  action  against  Scott,  in  May  1830,  set- 
ting forth — That  the  defender,  after  dedaction  of  a 
biU  for  £300,  was  owing  hira  £555,  1.6.,  being  the  ba- 
lance of  an  acconnt  for  coaches,  &c  commencing  in  Ja- 
nuary 1826,  and  ending  in  November  1827-  The  de- 
fender denied  the  accuracy  of  the  account,  and  main- 
tained that  various  of  the  articles  were  of  inferior 
uuality,  and  were  overcharged.  He  admitted  that 
the  pursuer's  account  might  amount  to  £647,  IDs., 
whicn,  after  deduction  of  the  £.S00  bill,  left  a  baknce 
of  £347,  198.,  of  which  he  tendered  payment,  provided 
a  discharge  of  the  whole  account  sued  for  were  granted. 
Lord  Corehouse,  on  14th  January  1831,  decerned  for 
the  admitted  sum  offered,  and  granted  diligence  against 
havers  to  the  pursuer,  for  recovery  of  ail  accounts,  &c.» 
relative  to  the  debt  in  question.  To  this  interlocutor, 
the  Court  adhered,  8th  February  1831^  (antea.  Vol. 
in.  p.  242.)  The  pursuer  then  granted  an  assigna- 
tion (11th  February  1831,)  to  £500  of  said  account 
to  William  Bennet,  who  was  sisted  a  pursuer  through 
his  mandatory,  James  Goldie,  W.6.,  and  notorial  inti- 
mation was  given  to  the  defender.  His  Lordship  then, 
on  Ist  March  1851,  pronounced  this  interlocutor: — 

**  Having  eonsidored  the  closed  record,  and  whole  process,  re- 
pels the  defences,  and  decerns  in  terms  of  the  conclusions  of 
ue  libel;  finds  the  defender  liable  in  expenses,  Bic.^Note,^^ 
The  defender  adonits  that  all  the  articles  mentioned  in  the  ac- 
oount  libelled  on  were  furnished  to  him  by  the  pursuer,  except 
the  carriage,  article  tenth.  It  is  proved  that  the  account  was 
rendered  to  him  in  the  same  terms  as  the  account  libelled,  ex- 
cept that  his  remittance  in  September  1827  is  not  placed  to  his 
eredit^and  the  last  article  of  the  account  libelled,  for  bushes 
and  cops,  is  omitted.  To  the  account  so  rendered  he  made  no 
«^ections,  either  in  respect  of  the  quality  or  price  of  the  goods 
famished.  It  is  true  be  states  in  his  deposition  as  a  haver,  that 
lie  did  not  receive  this  account  till  years  after  the  articles  to 
which  it  relates  were  furnished,  and  that  he  cannot  be  positive 
whether  it  was  ddivered  to  him  in  London,  or  transmitted  to 
Edinbuigh.  But  it  is  evident  from  the  account  itself,  recovered 
from  his  agent,  that  it  must  have  been  rendered  before  the  10th 
of  September  1827,  when  he  remitted  £300  to  the  pursuer ; 
lor  if  he  had  received  the  account  afterwarde,  be  must  have  ob- 
jected that  credit  was  not  given  him  for  that  sum.  Farther,  it 
appears  from  the  correspondence  produced,  that  in  1827  and 


1828  he  was  often  pressed  by  the  pursuer  lor  payment,  firom 
which  it  must  be  presumed  tlmt  the  account  had  been  previous- 
ly sent.  As  none  of  the  articles,  therefore,  were  objected  to 
in  due  time,  and  as  they  have  now  been  used  or  disposed  of  by 
the  defender,  it  is  now  too  late  for  him  to  maintain  that  Ibey 
were  not  agreeable  to  his  order,  or  were  charged  too  high.  Witb 
r^jard  to  article  tenth,  it  Is  proved  that  the  defender  ordered  that 
carriage,  along  with  another  carriage  for  Mr  Greigat  Newhaveii, 
and  that  he  countermanded  Mr  Greig's  carriage.  He  admits 
that  he  received  one  of  the  two;  it  is  cbaiged  in  the  scoouut 
rendered,  and  the  price  not  objected  to  at  the  time.  He  cannot 
be  heard  to  sa^  now  that  the  carriage  he  received  was  tbe  one 
ordered  for  Nir  Greig,  and  that  it  is  of  inferior  quality  to  that 
which  he  had  ordered  for  himself,  and  that  a  dednctioii  should 
on  that  groond  be  made  from  the  account  libelled  on.  'i'he 
buabes  and  cope,  composing  the  last  article  of  tbe  account 
libelled  on,  do  not  appear  in  the  account  rendered,  which  afford 
another  ingredient  of  evidence  that  it  was  rendered  before  Oc- 
tober 1827.  But  it  is  proved  that  these  articles  were  ordered 
by  the  defender,  and  he  admits  that  he  received  them.  He  states 
that  they  were  required  to  supply  a  defect  in  the  carriage  pre- 
viously sent;  but  they  were  not  commissioned  on  that  footing 
in  1827,  as  is  proved  by  the  letter  produced ;  and  it  does  not 
appear  that  the  defender  alleged  he  was'  entitled  to  have  tbem 
for  nothing  till  1890^  when  this  action  waa  about  to  be  raised." 

The  defender  redaimed,  but  before  advising,  a  com- 
mission of  bankruptcy  had  been  issued  against  George, 
dated  25th  March  1831,  and  entered  la  the  ^<  enrol- 
ments in  bankrupty"  on  the  29th  Augfust  thereafter. 
The  assignees  under  the  commission  of  bankruptcy, 
also  sisted  themselves  pursuers.  At  advising,  the 
defender  pleaded — I.  That  the  assignation  to  the  pri- 
vate party  had  not  been  intimated  till  after  the  judicial 
assignation  had  taken  place  by  the  commission  of 
bankruptcy,  and  therefore  that  it  was  null,  and  the  pri- 
vate assignee  had  no  right  to  appear.— II.  That  the 
account  had  not  been  rendered  for  years  after  it  had 
been  incurred:  That  various  of  the  articles  were 
overcharged,  and  that  several  of  them  were  of  in- 
ferior quality ;  and  that  he  was  entitled  to  a  proof  of 
his  averments ;  and  that  the  pursuer  was  bound  to 

Srove  the  account,  in  so  far  as  not  admitted  by  the 
efeuder.  Answered — L  Intimation  is  unknown  in 
the  law  of  England* — II.  The  aooounta  were  render- 
ed long  ago  to  the  defender ;  and  as  he  had  never  made 
any  objections  to  them,  but  had  even  admitted  their 
correctness  in  his  letters,  and  promised  payment,  it 
was  too  late  now  to  dispute  their  accuracy. 

Lord  Baigray  understood,  that  if  the  private  asaignation  was 
prior  in  date  to  the  commission  of  bankruptcv,  that  was  quite 
sufficient  to  make  it  good.  On  looking  to  the  account,  tbere 
was  no  doubt  that  it  had  been  rendered  early;  and  this  was  proved 
from  the  circumstance,  that  if  it  had  been  rendered  after  the 

Sayment  of  the  bill  for  £300,  it  would  have  been  objected  ^ 
y  the  defender  that  it  had  not  been  deducted  from  it.  But 
that  not  being  the  case,  shows  that  it  was  rendered  prior  to  that 
payment  The  reason  that  the  party  was  cot  out  of  his  de- 
fence was  just  this,  that  having  got  tbe  account  and  seen  tbe 
articles,  and  the  prices  therein  charged,  he  ought  immediately  to 
have  stated  his  objections.  He  did  not  do  so,  but  retained  snd 
used  the  articles.  It  was  just  like  the  case  of  the  late  Lord 
Mar,  who  got  carriages  from  his  coach-makcr,  and  the  accounts 
were  rendered  from  time  to  time,  and  he  went  on  using  the  car- 
riages, and  never  objected  to  the  charges  in  the  account  till  after 
several  years  had  elapsed.  It  was  held  too  late  for  his  Lord- 
ship to  object  that  the  articles  were  overchaiged. 

Lord  Gillies  concurred  with  Lord  fialgray  on  tbe  merits.  By 
the  law  of  England,  no  intimation  of  an  assignation  wss  re- 
quired. It  was  not  known  there.  The  £r«t  in  date  was  pre- 
ferable. 
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The  private  and  judicial  assignees,  then,  by  a  mi- 
nnte,  consented  that  decree  should  go  out  in  favour 
of  them,  '*  and  their  mandatories,  jointly,  under  re- 
terration  of  their  respective  rights  to  the  sum  to  be 
so  recovered  by  them." 

The  Court  then  held  the  pursuers  as  sisted  ;  adher- 
ed to  the  judgment  reclaimed  against,  and  allowed 
decree  to  go  out  in  terms  of  the  above  minate. 

First  Division Lord  Ordinary,  Corehouse. — ^ct.  Reid  for 

Bennet — Boswell  for  Jadicial  Assignees.— ^A.  Janes  An* 
denonfor  Defeniler. — James  Goldie,  W.S.,  Alexander  Bos- 
well, W.S.,  and  Peter  Wibon,  W.S.,  Agent8.-«Sir  W.  Scott, 

Clerk._[J.  H\  H,] 


*lik  March  1832. 


^0.  290. —  Alexander  Goldie,  W.S.,  Common  Agent  in  the 
EatJcins  of  Parton,  PeiUioner,  i>.  John  Nafieh,  Respondents 

Conugnadon — Interest — Ranking  and  Sale— ^  party  hoping 
purchased  properly  to  the  extent  of  jC20,000,  at  the  ranking  and 
taleofanestatet — the  proprietor  of  which  was  owing  him,  fie  alleged, 
upwirds  of  £70,000 ;  and  not  having  been  able  to  get  his  titles 
completed,  but  having  found  caution  for  otne  purchase  to  the 
amount  of  JSSBSO' — Held,  thai  he  vmss  bound  to  consign,  or  find 
security  for  the  interest  which  had  accumulated  on  the  principal. 

The  late  Mr  Glendonwyn,  in  1809,  sold  his  estate 
of  PartoOy  to  his  son-in-law,  William  Scott,  for 
£60,500.  Of  this,  £10,000  was  to  be  secured  on  his 
daughter,  Mrs  Scott,  and  her  husband,  the  purchaser, 
in  liferent^  and  to  their  children  in  fee,  and  an  addi- 
tional sum  of  £4000,  which  was  declared  to  be  Mrs 
Scott's  absolute  property.  Glendonwyn  died  without 
having  executed  a  disposition,  and  Mrs  Scott  and  other 
two  aaughters  succeeded  as  heiresses-portioners,  to 
the  price,  under  deduction  of  the  said  sums  specially 
provided  to  Mrs  Scott  and  her  family.  Mr  John 
Napier  of  Mollance,  in  1814,  entered  into  a  minute  of 
sale  with  Mr  Scott,  whereby  he  agreed  to  purchase 
the  lands  of  Barwhillanty — the  price  to  be  fixed  by 
arbiters,  and  to  bear  interest  from  November  1813. 
One  of  the  arbiters  having  declined  to  act,  Napier 
brought  an  action  of  valuation  and  sale,  in  which  the 
price  of  the  lands  was  judicially  fixed  at  £14,830,  15s. 
6d.  After  this,  a  multiplepoinding  was  raised  in  Mr 
Napier's  name,  for  the  purpose  of  having  the  price 
divided  amoEiff  Scott's  creditors.  In  1817,  a  ranking 
and  sale  of  rarton  was  instituted,  and  in  1819  the 
estate  was  sold,  and  Mr  Napier  bought  the  third  lot 
for  £5850,  payable  at  Martinmas  1820,  and  to  bear 
interest  from  Whitsunday  of  the  same  year.  For  this 
lot  he  found  caution.  After  several  judgments  in  the 
Coort  of  Session  and  the  House  of  Lords^  the  com- 
mon agent  presented  a  petition,  stating,  that  the  pur- 
chase money  of  the  property  bought  by  Mr  Napier^ 
amounted  to  £20,680  15    6 

together  with  19,337    4    6  of  interest, 

amounting  to.  £40,018    0    0: 

That  though  the  lands  might  afford  sufficient  security 
for  their  original  price,  yet,  that  there  was  no  security 
for  the  £l 9,000  of  interest,  and,  therefore,  that  said 
snm  should  be  consigned  in  one  of  the  chartered  banks, 
or  sufficient  security  found  for  the  same.    Answered 


— Mr  Scott  of  Parton  is  indebted  to  the  respondent  in 

the  principal  sum  of  £34,500    0    0 

and  in  44,991     0    0  of  interest, 


making  in  all,  £79,491     0    0. 

In  security  of  this  large  sum,  the  respondent  holds  as 
securities,'—-!.  An  heritable  bond  by  Mr  Scott,  dated 
in  181:^,  for  £l5,000. — II.  A  disposition  and  assigna- 
tion by  Mrs  i>cott,  with  her  husband's  concurrence,  of 
her  right  as  heiress-portioner  to  a  third  of  £60,500,  and 
£l2,000,  the  price  of  Parton  and  Crogo — 111.  A  bond 
by  Mr  ^)cott  to  the  respondent,  for  £10,000. — IV.  A  se- 
cond disposition  and  assignation  by  Mrs  Scott,  in  similar 
terms  with  her  former  deeds,  assigning  to  the  respon- 
dent her  third  share  of  £60,500,  and  £  12,000,  together 
with  £4000,  secured  by  her  father  to  her,  as  a  prefer- 
ence over  Parton. —  v.  The  lands  purchased.  1  he 
respondent's  titles  could  not  be  completed ;  and  Mrs 
Scott  brought  a  reduction  of  her  dispositions  and  as- 
signations to  Mr  Napier  after  he  had  been  13  years  in 
possession.  According  to  the  accountant's  report,  it 
appeared  that  Mr  Napier's  claims  against  Mr  and  Mrs 
Scott,  amounted,  with  interest,  at  Martinmas  1831,  to 
£21,979,  which,  deducted  from  the  price  and  interest 
stated  by  the  petitioner,  came  to  £18,038,  the  sum 
claimable  by  third  parties.  Now  for  this  sum,  there 
was  security  to  the  extent  of  £29,894.  For,  l^i,  there 
was  the  original  price  of  the  lands,  £20,6S0.  2</,  Then 
the  caution  for  £5850,  the  price  of  one  of  the  par- 
chases  ;  and,  3^^,  There  was  mterest  for  eleven  and  a 
half  years,  from  Whitsunday  1820  to  Martinmas  1831, 
amounting  to  £3363 — making  in  all,  £29,894»  or 
£11,856  of  surplus  security.  Besides,  from  the  im- 
provements which  had  been  made  on  the  lands,  the 
rental  was  £1000,  so  that  at  a  valuation  of  £27,000,  be- 
ing twenty-seven  years'  purchase,  together  with  £9000, 
the  principal  and  interest  of  the  security  granted  by 
the  respondent,  there  was  in  all  upwards  of  £36,000, 
which  was  double  the  sum  for  which  security  was  de- 
manded. Again,  the  respondent  is  entitled  to  draw  and 
retain  out  of  the  price,  £21,979,  as  Scott's  creditor, 
and  Mrs  Scott's  assignee — so  that  if  consignation 
be  ordered,  the  difference  between  leg^  and  bank  in- 
terest would  be  a  loss  of  £600  per  annum  to  the  re- 
spondent, which,  from  Scott's  circumstances,  it  was 
not  likely  would  ever  be  recovered. 

Lord  Balgray  thought  the  case  should  be  sent  to  an  account- 
ant to  extricate  it.  He  saw  a  great  hardship  in  ordering  Mr 
Napier  to  consign  the  sum  of  £19,000,  now  demanded.  He 
was  clear,  however,  that  the  interest  which  effeired  to  the  sums 
belonging  to  third  parties  should  be  consigned,— and,  so  far  as  he 
saw,  that  amounted  to  £6000  or  £7000. 

Lord  GilUes  saw  no  difficulty  in  ordering  consignation  of  the 
whole  sum.  Napier  had  been  a  great  number  of  years  in  pos- 
session, and  he  had  not  paid  the  principal,  which  was  J620,000, 
nor  had  he  paid  the  interest  of  that  sum,  though  he  had  all  along 
drawn  the  rents  of  the  property. 

Lord  Crmigie  concurred  with  Lord  Gillies. 

Lord  President  was  clearly  of  opinion  that  Mr  Napier  was  not 
entitled  to  draw  the  rents,  and  also  to  retain  the  interest  of  the 
principal,  which  was  unpaid. 

The  Court  ordered  consignation,  or  security  to  the 
extent  of  £16,000  of  interest. 

First  Division.— ^cf.  Keay,  Jameson,  Wood,  Shaw,  J.  I. 
Headerson,  More  and  Sandfoid.— ^^.  Dean  of  Faculty  (Hope) 
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and  Whigham Party,  &  Robert  Rutherford,  W.S.,  Agents- 
Sir  W.  Scott,  Clerk [J.  W.  H.] 

7th  March  1832. 

No.  281. — Robert  Gla8gow*8  Tbubtees,  Pursuers,  v.  Glas- 
GOw*8  Heib8  of  Entail  and  Hexrs-at-.Law,  Defenders, 

Trust-deed — Clause — Power  of  Sale — Intention — Expenses — 
A  truster  having  conveyed  hit  whole  movjable  and  unentailed 
heritable  proj^erty  to  trusteesj  with  instructions,  inter  alia,  to 
lay  out  the  interests  and  proceeds  thereof,  t«  purehasinff  landi, 
to  be  entaUed  on  a  certain  series  of  heirs,  under  two  existing 
deeds  of  entail^  referred  to  in  the  trust — Held,  /,    That  though 

.  the  trust'deed  did  not  contain  a  power  to  sell,  yet  that  it  was 
implied,  as  unthout  such  the  purposes  of  the  truU  would  be  defeated, 
— //.  That  the  trustees  were  entitled  to  grant  valid  titles  to  the 
purchasers  of  such  parts  of  the  unentailed  property  as  they  sold, 
and  to  apply  the  price  in  purchasing  lands,  ami  entailing  them  ia 
terms  of  the  trust-deed,—- HI,  That  the  tru^funds  were  liable 
in  the  whole  expenses  incurred  in  discussing  the  powers  of  the 
trustees^  but  that  the  accounts  between  them  and  the  heirs-ai* 
law  must  be  taxed  as  between  agent  and  client. 

The  late  Robert  Glasgow  of  Montgreenan,  exe- 
cuted in  1818,  in  favour  of  his  natural  daughter,  Mrs 
Anne  Glasgow  or  Robertson,  wife  of  Robert  H  obert- 
son  of  Prenderguest,  and  a  certain  series  of  heirs,  an 
entail  of  his  estates.  In  1821,  he  executed  a  supple- 
mentary deed  of  entail,  on  the  same  series  of  heirs, 
hut  in  neither  of  these  was  included  a  small  property 
called  Seafield.  Of  the  same  date  with  the  latter  deed, 
he  executed  a  trust-disposition  and  settlement,  in 
farour  of  the  pursuers,  in  which  he  stated,  that  it  was 
bis  intention  to  enlarge  his  estate  by  farther  purchases 
of  land,  and  conveyed  to  his  trustees  all  his  moveable 
and  unentailed  heritable  property,  of  which  he  should 
die  possessed,  with  instructions  to  pay  his  debts,  and 
certain  legacies,  and  then  to  apply  the  proceeds  and 

5 reduce  of  the  same,  in  purchasing  lands  as  near  to 
fontgreenan  as  possible,  after  which  they  were  to 
execute  an  entail  on  the  same  series  of  heirs,  and  in 
the  same  terms  as  those  contained  in  the  deeds  already 
executed  by  him.  The  trustees  are  then  directed  to 
denude  in  niTour  of  the  heir  of  entail  in  possession  at 
the  time,  when  the  objects  of  the  trust  shall  be  ac- 
complished. The  deed,  however,  contained  no  power 
to  sell ;  and  the  trustees  brought  an  action  of  declara- 
tor, in  which  they  called  as  defenders,  Mr  Glasgow's 
heirs  of  entail — and  thereafter,  raised  a  supplementary 
action  against  his-jieirs-at-law. 

The  sumn^ons  narrated,  that  Seafield  was  not  in- 
cluded in  any  of  the  deeds  of  entail,  nor  conveyed 
specially  by  the  trust-disposition  and  settlement, 
though  included  under  the  general  disposition ;  and 
that,  though  the  deed  contained  no  power  of  sale, 
it  appeared  to  have  been  the  intention  of  the  truster 
that  the  same  should  be  sold,— and  therefore  concluded, 
that  they  should  be  found  and  declared  entitled  to 
sell  and  dispose  of  the  villa  of  Seafield,  and  to  give  a 
valid  title  to  the  purchaser,  and  to  purchase  lands  in 
the  vicinity  of  ^lontgreenan  with  the  price  thereof, 
and  to  entail  them  on  the  series  of  heirs  mentioned  in 
the  former  deeds  of  entail — all  in  terms  of  the  trust- 
deed.  The  Lord  Ordinary  ordered  cases,  and  re- 
ported them  to  the  Inner-House.  The  Trustees  plead- 
ed,— I.  The  present  question,  arising  out  of  the  con- 
struction of  certain  mortis  causa  deeds  of  settlement, 
executed  by  the  late  Mr  Glasgow,  must  be  determined 


according  to  what  may  fairly  be  presumed  to  have  been 
the  intention  of  the  maker  of  the  deeds. — II.  The 
terms  of  the  various  deeds  executed  by  Mr  Glasgow, 
demonstrate  his  intention,  that,  after  paying  his  debts 
and  legacies,  his  whole  property,  of  every  description, 
land  as  well  as  money  (^other  than  the  lands  which  he 
had  himself  entailed),  should  be  realised  and  employ- 
ed in  the  purchase  of  land  contiguous  to  Montgreenan, 
and  be  added  to  that  entailed  estate^ — HI.  But  the 
villa  of  Seafield  is  not  contiguous,  but  lies  at  a  great 
distance  from  the  entailed  estate,  and  does  not  fall 
under  the  description  of  property  which  the  trustees 
are  instructed  to  entail.  To  entail  Seafield  would  be 
to  act  contrary  to  the  intentions  of  the  truster,  who, 
in  1824,  actually  entered  into  arrangements  for  selling 
that  property,  but  was  by  illness  prevented  from  carry- 
ing them  into  effect.  Besides,  from  the  heavy  feu- 
duties  with  which  it  is  burdened,  it  would  be  inexpe- 
dient to  entail  it. 

Pleaded  by  the  Heirs  of  Entail,— I.  That  though  it 
would  be  more  beneficial  for  them,  that  lands  situated 
near  the  family  estate  should  be  entailed,  in  preference 
to  lands  distant  from  it,  yet,  as  there  was  only  power 
to  purchase  land,  but  no  authority  to  sell  any  property 
whatever,  contained  in  the  trust-deed  (which  must  be 
held  as  the  measure  of  the  trustees'  powers),  it  was 
incompetent  for  them  to  dispose  of  the  estate  in  ques- 
tion.— II.  That  though  there  was  a  little  doubt  as  to 
the  testator's  intentions,  yet  it  was  his  duty  to  see  that 
they  were  clearly  expressed  in  bis  last  settlement,  and 
not  to  have  left  them  to  be  inferred  from  circum- 
stances. I'he  defects  of  i^  deed  could  not  be  supplied 
from  implication. 

Answered  by  the  Heirs-at-Law-^I.  The  property  of 
Seafield  not  having  been  conveyed  specially  to  the  pur- 
suers, and  the  truster  having  had  no  intention  of  en- 
tailing that  property,  the  pursuers  are  not  entitled, 
by  virtue  of  the  trust-deed,  either  directly  or  indirectlvf 
to  impose  on  Seafield,  or  on  the  sttrrogatum  thereof, 
the  fetters  of  an  entail,  to  the  prejucHce  of  the  de- 
fender, as  one  of  the  truster's  heirs -at-law. — II.  Sup^ 
posing  that  Seafield  should  be  held  to  fall  under  the 
general  dsscription  of  subjects  conveyed  to  the  pur- 
suers, there  are  no  termini  habiles  in  the  trust-deed 
for  selling  Seafield,  or  otherwise  realising  its  price  or 
proceeds,  in  order  to  their  being  applied  for  behoof 
of  the  heirs  of  entail. — III.  All  attempts  to  impose 
the  fetters  of  an  entail  beinr  strlctissimijuris,  and  not 
matter  of  implication,  and  the  provisions  of  the  trust 
being,  quoad  Seafield,  inextricable,  unintelligible  or 
defective,  that  property,  to  which  the  limitations  con- 
templated have  not  been  duly  extended,  must,  tit  dubio^ 
be  snfiered  to  descend  agreeably  to  the  legal  course 
of  succession — nor,  in  such  circumstances,  can  the 
authority  of  a  court  of  law  be  interponed  in  aid  of  an 
unsuccessful  attempt  to  impose  unfavourable  restraints 
upon,  or  to  defeat  the  rights  of  the  heir-at-law. — IV.  In 
order  to  entitle  trustees  to  sell  or  Entail  lands,  espe- 
cially to  the  prejudice  of  the  heir-at-law,  it  is  not 
enough  that  the  truster  intimate,  or  even  express  an 
intention  to  that  effect ;  there  must  also  be  formal 
clauses  in  the  deed,  giving  the  trustees  power  to  carry 
the  intention  into  effect ;  and  in  the  present  instance, 
there  is  no  evidence  of  an  intention  to  entail  the  lands 
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of  Seafield,  or  of  an  intention  that  the  trustees  should 
hare  a  power  to  sell  these  lands,  and  apply  their  price 
in  the  purchase  of  lands  to  he  entailed.  At  all  events, 
the  trust-deed  contains  no  clauses  wherehy  such  sup- 
posed  intention  can  be  lawfully  carried  into  effect ; 
and  as  the  deeds  in  question  must  be  strictly  inter- 
preted, a  court  of  law  cannot  competently  supply  this 
defect — V.  Even  supposing  that  the  intention  of  the 
truster  had  been  less  ambiguously  expressed  than  it 
is,  the  present  not  being  a  question  in  which  a  mere 
expression  of  intention,  without  the  legal  and  techni- 
cal means  of  carrying  that  intention  into  effect,  can 
avul,  the  defender  is  not  barred  from  taking  advan- 
tage of  any  defect  or  ambigufty  in  the  trust-deed,  in 
order  to  free  the  trust-estate,  or  part  thereof,  from 
fetters  attempted  to  be  imposed  to  his  prejudice* 
At  advising, 

Lord  Baigraj^  said,  that  in  the  general  case,  heirft^at-law  were 
entitled  to  the  benefit  of  any  doabts  which  might  arise  regarding 
deeds  made  to  their  prejudice.  But  here,  after  mature  con- 
sideration, he  had  formed  a  dear  opinion  in  favour  of  the  trus- 
tees. In  looking  to  the  deed,  the  intention  of  the  maker  was 
evident.  The  trustees  had  power  to  enter  into  possession,  to 
levy,  sue  for,  receive,  and  dischaige  the  interest  and  produce  of 
the  estate,  and  to  do  every  thing  which  the  truster  himself  could 
have  done.  It  was  true,  there  was  no  clause  empowering  them 
to  sell,  but  then  the  deed  states  that  it  was  the  tnister*s  intcn- 
tion  to  enlarge  his  estate,  and  provides  that  all  his  *'  monies, 
whether  beritablv  secured  or  otherwise,  or  other  personal  estates'* 
which  should  belong  to  him  at  the  time  of  his  death,  always  ex- 
cepting what  had  been  settled  by  his  entails,  should  be  laid  out 
in  the  purchase  of  lands  lying  as  near  as  possible  to  Monfgreen- 
an.  The  dispositive  clause  is  in  these  terms : — *'  All  and  sundry 
lands  and  estates,  heritable  bonds,  adjudications,  and  all  other 
heritable  subjects  of  whatever  kind  or  denomination,  pertaining 
and  belonging  to  me,  or  which  shall  pertain  and  belong  to  me 
at  the  time  of  my  decease,  in  Scotland,  (but  excepting  always 
herefrom  the  foresaid  lands  and  estates  of  Montgreenap  and 
others  in  Scotland,  contained  in  the  foresaid  deeds  of  entail  exe- 
cuted by  roe  of  the  dates  before-mentioned,"  &c.  Then  the  trus- 
tees are  directed,  "as  soon  as  they  shall  have  it  in  their  power,  from 
the  state  of  the  trust-funds,  and  as  they  shall  think  proper,  to 
appropriete  and  apply  such  produce  or  proceeds  of  my  real  and 
personal  estate,  hereby  conveyed  to  the  purchasing  of  lands  or 
other  heritages  in  Scotland,**  in  the  maimer  above  specified.  To 
carry  this  deed  into  effect,  it  contains  a  procurutory  and  precept. 
But  it  was  to  the  heir  of  entail,  and  to  him  alone,  that  the  trus- 
tees were  accountable ;  for,  by  the  trust,  they  are  appointed  to 
denude  in  his  favour,  and  to  pay  over  to  him  the  balance  in  their 
handa,  and  to  deliver  up  the  title-deeds  and  vouchers.  He  was 
clearly  of  opinion,  that,  from  the  import  of  the  deed,  the  trustees 
had  a  power  to  sell,  otherwise  the  purposes  of  the  trust  could 
not  be  carried  into  execution.  He  thought  that  the  whole  ex- 
penses incurred  by  the  parties  should  be  paid  out  of  the  trust- 
funds. 

Lord  Oraigie  still  doubted  as  to  the  powers  of  the  trustees  to 
sell.  No  such  powers  were  eonferred  by  the  trust-deed.  The 
case  of  Sir  John  Erskine  of  Torry,  confirmed  him  in  his  opinion. 
The  trustees  had  no  right  to  exercise  any  power  which  was  not 
positively  granted  to  them,  and  that  of  sale  was  not  to  be  reared 
up  by  implication.     It  was  a  nice  and  delicate  question. 

Lord  Giiliet  concurred  with  Lord  Balgray.  The  case  had 
been  ably  argued.  And  it  was  certainly  a  delicate  point,  to  find 
that  trustees  had  a  power  to  sell,  where  such  was  not  expressly 
conferred  in  words.  There  was  a  conveyance  to  the  truBtees — to 
do  what  ?  To  apply  the  whole  proceeds  of  the  estate  conveyed^ 
real  and  personal,  under  the  restrictions  of  the  two  entail»— to 
purchase  lands,  and  entail  them  in  terms  of  the  trust  But  this 
could  not  be  done  without  a  power  of  sale — without  such,  the 
deed  would  in  a  great  degree  be  nugatory. 

Lord  Pretident  was  of  the  same  opinion  as  Lords  Balgrayand 


Gillies.     He  thought  also,  that  the  whole  expenses  should  be 
paid  out  of  the  trust-funds. 

The  Court  pronounced  this  interlocutor  :^ 

**  Find  and  declare,  that  under  the  directions  contained  in  thd 
trust-disposition  and  deed  cf  settlement,  executed  by  the  de- 
ceased Robert  Glasgow,  Esq.,  the  trustees  have  full  power  and 
authority  to  sell  and  dispose  of  the  lands  of  Seafield,  within 
mentioned,  for  such  price  as  can  be  obtained  for  the  same  by 
public  sale :  Find  and  declare,  that  the  said  trustees  have  full 
power  to  g^nt  a  valid  and  unexceptionable  title  to  the  purchaser 
of  the  said  lands,  and  to  apply  the  free  proceeds  of  the  said  lands 
in  purchasing  lands  to  be  settled  and  entailed,  in  terms  of  the 
directions  in  the  trust-disposition  and  deed  of  settlement :  Fur- 
ther, find  the  trust-funds  in  the  hands  of  the  suid  trustees, 
chargeable  with  the  whole  expense  of  the  process,  and  authorise 
the  trustees  to  take  credit  for  the  same  accordingly,  in  account- 
ing for  their  intromissions  under  the  trust,  and  decern  :  Find  the 
trustees  liable  as  such,  to  William  AlUn,  called  by  supplementary 
summons,  as  a  defender,  in  the  full  expenses  incurred  by  him  in 
this  litigation,  and  remit  the  account  thereof  to  the  auditor,  to 
tax  the  same  as  betwixt  client  and  agent,  and  to  report." 

Pursuers'  Authorities. — Kamcs*  Principles  of  Equity,  Book 
L  pt.  I,  sec.  3.  Hill  V.  Burns,  14th  December  16-24 ;  S.  and  D. 
Cnghton,  12th  May  1826;  S.  and  D.  Drummond,  17tb  July 
1782 ;  Mor.  23ia  Skene,  SUt  July  1725 ;  Mor.  1 1,354.  Rob- 
son,  18th  February  1794;  Mor.  14,958. 

Heir-at-Law*s  Authorities. — Ersk.  IIL  8.  sec.  29.  Duke  of 
Roxburghe;  Dow's  Reports,  II.  p.  210. 

First  Division. — Lord  Ordinary,  Corebouse.— ^c^  Dean  of 
Faculty    (Hope,)    Keay,    and    no.   Robertson. — Jit,  Skene, 

Riitherfurd  and  AVilliam   Bell Robertson  8t  Bennett,  W.S., 

and  McLean  and  Giffen,  W.S.,  Agents.— Sir  W.  Scott,  Clerk. 

Sth  March  1832. 

No.  282. — WiLLiAX  MiLLBB,  S.  S.  C,  Petitioner, 

Process — Expenses — Act  of  Sederunt,  6th  February  1806— /n 
an  applicaiion  to  get  tfu  account  of  expensei  in  a  sequestration 
taxed'^Held,  L  That  the  petUioner  was  entitled  to  the  expenses 
of  tfte  application.'^ J L  That  bring  a  matter  not  under  the 
Bankrupt  Statute^  but  under  the  Act  of  Sederunt^  it  could  noi 
be  remitted  to  the  Lord  Ordinary  during  vacation. 

The  petitioner  and  bis  late  partner,  Mr  William 
Ritchie,  S.S.C.,  acted  as  agents  in  conducting  the  se- 
questration of  the  estates  of  John  Dodds,  slater  and 
builder  in  Edinburgh.  A  petition  was  presented  in 
November  1831,  in  terms  of  the  Act  of  Sederunt,  6th 
February  1806,  stating*  that  a  business  account, 
amounting  to  upwards  of  £75,  had  been  incurred  in 
the  seauestration,  and  praying  for  a  warrant  to  inti- 
mate the  same  to  the  trustee  and  commissioners,  and 
the  creditors  who  had  ranked,  and  thereafter  to  remit 
the  account  to  the  auditor,  to  tax,  and  to  find  the 
creditors  and  trustee  liable,  conjunctly  and  severally, 
in  the  expenses  of  the  application.  After  the  days  of 
intimation  had  expired,  as  none  of  the  creditors  ap- 
peared, the  petitioner  enrolled  his  application,  and 
craved  a  remit  to  the  Lord  Ordinary  in  vacation,  in 
respect  that  it  was  a  matter  under  the  Bankrupt 
Statute.  The  Court  granted  the  expenses*  of  the 
application,  but  refused  to  remit  the  case  to  the  Lord 
Ordinary  during  vacation,  as  it  did  not  fall  under 
the  Bankrupt  Statute. 

First  Division. — ^ct,  Cbristison,— ^ft.  Ab. — Party,  Agent 
—Sir  Ro.  Dundas,  Clerk.— [J.  IT.  i7.] 

*  Their  Lordships,  after  a  consultation  with  the  Second 
Division,  pronounced  an  opposite  decision  in  the  case  John 
Brown,  W.£.,  26th  November  IS^l,  antea,  Vol.  IV.  p.  145. 
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Bth  March  1832. 

No.  289. — Stewart  Menzies,  &c.,  PetUUmert. 

Process — Appeal— Tft^  Court  having  been  unanimouM  in  deciding 

a  caae  which  went  back  to  the  Lord  Ordinary^  and  wo*  bjf  his 

Lordthip  remitted  to  an  aecountant-^Circunutanees  in  which 

leave  wot  granted  to  appeal^  at  the  dittance  of  n^Orfy  two  years, 

from  thejudgmeni  of  the  Inner- House, 

This  case  is  reported  anfea^  Vol.  II.  p.  385.  The 
Court,  on  21  st  May  1830,  unanimously  adhered  to  an 
interlocutor  of  the  Lord  Ordinary,  dated  25th  Febru- 
ary 1830.  The  case  having  gone  back  to^the  Outer- 
House,  the  Lord  Ordinary  decerned  for  an  admitted 
balance,  and  his  interlocutor  was  never  reclaimed 
against.  His  Lordship  then  remitted  the  case  to  an 
accountant ;  and  nearly  two  years  after  the  judgment 
of  the  Inner-House,  the  Stewarts  petitioned  the  Court 
for  leave  to  appeal.  Objected — It  is  too  late  UF  ap- 
peal now,  and  the  Court  ought  not  to  grant  leave, 
oecanse  the  accountant's  report  may  be  expected  in 
June — so  that  one  appeal  will  then  do  for  the  whole 
cause.  But  appeabng  at  this  stage,  after  the  mat- 
ter has  been  before  an  accountant  for  so  long,  will  just 
have  the  effect  of  splitting  the  case  into  two,  and  peiw 
haps  make  two  appeals  necessary.  Answered —  Die 
appeal  will  cause  no  interruption,  for  as  yet,  the  ac- 
countant has  done  nothing.  He  has  not  calletl  for 
any  vouchers,  and  the  parties  have  never  yet  been 
before  him.  An  important  point  has  also  since  arisen, 
in  consequence  of  the  judgment  of  the  Inner- House, 
8th  December  1831,  (antea,  Vol.  IV.  p.  175,)  which 
may  have  the  effect  of  reducing  bonds  to  the  extent 
of  £20,000.  Besides,  the  parties  were  in  terms  of 
compromising  the  case,  and,^  upon  a  sum  of  £30,000, 
were  within  £1500  of  settling  it,  when  it  was  broken 
off  only  14  days  ago. 

The  Court  was  of  opinion,  that  the  appeal  should 
have  been  taken  earlier,  but|  in  the  circumstances  of 
the  case,  granted  leave. 

First  Division. — Jet*  Dean  of  Facultv  (Hope,)  sod  Andrew 
Marray. — Jit.  Holicitor- General  (Cockbum,)  and  More.^ 
Robert  Rattray,  W.S.,  and  A.  Gifford,  S.S.C.,  Agents.— Sir 
W.  Scott,  Clerk.— [J.  fT.  H.] 

8/ A  March  1832. 
No.  284. — William  Wotherbpoon  v.  Robebt  Wark. 

*  Process — ^Expenses — Modification  of — The  Lord  Ordinary  hav- 
ingfound  a  party  liable  in  modified  expenses ;  and  the  Court  having 
adheredf  and  **  of  new  found  expenses  due  i**-^  Question  raised^ 
Whetlier  the  words,  "of  new,**  meant  the  full  expenses  of  the  cause  f 

The  Lord  Ordinary  had  found  modified  expenses 
due ;  and  on  a  reclaiming  note  the  Court  adhered, — 
and  **  of  new,"  found  the  party  liable  In  expenses,  and 
remitted  the  account  to  the  auditor.  On  the  approval 
of  the  auditor's  report  being  moved — Jameson  object- 
ed to  modification,  and  maintained,  that  the  Court 
meant  to  give  full  expenses,  and  referred  to  the  terms 
of  the  interlocutor  of  the  Inner- House,  Ending  ex- 
penses "  of  new." — Answered  by  the  Solicitor 'General^-' 
The  interlocutor  of  the  Lord  Ordinary  finding  mo- 
dified expenses  due,  was  adhered  to ;  and  the  expression 

•  nde  case  of  Rennie*s  Tnisteei  v.  Rennie,  (2d  July  1881, 
anua.  Vol.  III.  p.  57di.)  in  which  a  general  rule  regarding  ex- 
penses was  laid  down,  after  consulting  the  Second  Division. 


"  of  new,"  find  expenses  due,  is  the  stvle  adopted  by 
the  clerks  in  all  cases  where  expenses  have  been  pre- 
viously ffiven  ;  and  in  the  present  case,  it  applies  to  the 
modified  expenses  found  due  by  the  Lord  Ordinary, 
and  the  expenses  incurred  in  the  Inner-House,  but 
does  not  in  the  slightest  degree  touch  the  Lord  Ordi- 
nary's judgment.  Replied — Such  might  have  been  the 
construction  of  the  interlocutor  of  the  Court,  if  the 
words  had  been,  **  Find  additional  expenses  due." 

Lord  President  thought  that  there  must  be  modification. 

The  account  was  £l  14,  and  the  party  agreed  to  take 
£100. 

First  Division. .— ^c<.  Jameson. -.- ^Z^.  Solicitor- General 
(Cockburn). — Wotherspoon  and  Mack,  W.S.,  and  Robert  M'-* 
Farlane,  W.S.,  Agents Mr  Bell,  Clerk [J.  r.  H."] 


8ih  March  1832. 
No.  285 — Mas  E.  Taylor  &  C.  F.  Davidson,  Petitioners. 

Procesa^IntimBtion — Held,  in  a  petition  for  the  appointment 
of  a  curator  ad  litem,  in  which  all  parties  interested  concurred, 
that  intimation  could  not  be  dispensed  with, 

Mrs  Taylor,  and  C.  F.  Davidson,  her  curator  ad 
litemy  presented  a  petition,  praying  that  David  Smith, 
W.S.,  might  be  appointed  curator  in  room  of  Mr 
Davidson,  who  was  as  anxious  as  Mrs  Taylor  that  the 
appointment  shoold  immediately  take  place,  and  also 
signed  the  petition.  When  the  case  was  moved,  Patton 
craved  that  intimation  should  be  dispensed  with,  in 
respect  that  all  the  parties  interested  were  applicants. 

Lord  President. — It  must  be  intimated, — we  never  dispense 
wkh  intimation  of  any  petition  such  as  the  present 

The  petition  was.  accordingly  ordered  to  be  in* 
timated.    , 

First  Division. — Act.  Patton — David  Smith,  W.S.,  Agent. 
-^Sir  W.  Scott,  Clerk [J.  W.  J?.] 


9/A  March  1832« 
No.  286. — Banks  v.  Innes. 


Process — Verdict — Application  of— Expenses — Beid,  L  That 
it  is  informal  to  remit  to  the  Cord  Ordinary  to  appfy  a  verdict 
—IL  Where  a  verdict  had  been  found,  and  the  parlies  entered 
isUo  a  relative  minute  of  agreement,  the  Court  approved  of  the 
account  tf  expenses  incurred  by  the  sttceessfui  party,  and  applied 
the  verdict,  wit/tout  pr^udice  to  bnng  farther  heard  on  the  agree^ 
ment,  and  remitted  to  the  Lord  Ordinary  for  that  purpose* 

In  this  case,  Innes  obtained  a  verdict  against  Banks, 
on  the  25th  March  1830.  After  the  verdict,  a  minute 
of  reference  and  agreement  was  entered  iato  between 
the  parties,  and  the  process  was  remitted  to  Lord 
Newton,  bvthe  First  Division,  on  27th  January  I8SI. 
His  Lordship  remitted  the  accounts  of  expenses  to 
the  auditor,  on  the  5th  March  thereafter,  who  taxed 
the  account.  Lord  Newton  having  died,  Innes  en- 
rolled the  case  in  the  Inner-House,  and  moved  that 
the  verdict  should  be  applied,  and  the  account  of  ex« 
penses  approved  of.  Objected — The  case  is  in  the 
Outer-House  by  remit,  and  it  cannot  competently  be 
brought  here  in  the  way  that  has  been  attempted. 
Answered — Enrolment  brings  the  case  to  the  Inner- 
House. 
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Isord  Pnndeni The  remit  must  have  been /wmcuriom  /  for 

the  Act  of  Parliament  lays  it  down,  that  after  verdict,  the  case 
must  go  on  before  the  Court,  and  not  before  the  Lord  Ordinary. 

Dean  of  Facmtiif As  the  remit  was  irregular  (Dun  or  Mason 

r.  Merry,  antea\  Vol.  III.  p.  491),  the  Court  may  recal  it,  and 
apply  the  verdict,  subject  to  the  minute.  But  the  verdict  must 
be  incoropromisingly  applied. 

RutheifunL — In  consequence  of  the  minute,  the  verdict  cannot 
be  applied.  It  is  not  an  unconditional  agreement;  and  the  party 
i*  not  entitled  to  get  out  of  Court  on  the  verdict,  till  the  agree- 
ment of -reference  be  implemented. 

The  Conrt  then  applied  the  verdict,  and  approved 
of  the  anditor's  report,  and  remitted  the  case  to  the 
Lord  Ordinary, 

"  without  prejudice  to  the  parties  being  heard  on  the  effect  of 
the  agreement  between  thera,  and  insisting  before  his  Lordship 
for  implement  respectively,"  &c. 

First  Division.— ^c/.  Dean  of  Faculty  (Hope).— ^ft.  Ruthcr- 
ftird.— Sir  W.  Scott,  Clerk— [J.  W.  H.'] 


9th  March  1832. 

Ko.  287 Elizabeth  Smith  or  Wats  &  H(78B4NS,  &c- 

Petitionert, 

Process Factor— Trust — Bankrupt — A  partf  having  hem  infeft 

as  trusfee  and  executor  under  a  truti^deed-^Heldf  that  after  h^ 
became  bankrupt,  and  was  sequestrated,  and  the  pariiet  beneficial^ 
interested  had  applied  for  the  nomination  of  a  factor  on  the  trutt' 
eUate,  and  prayed  that  the  bankrupt  should  denude  of  the  tr%ist^ 
it  VMS  necessary  to  call  his  trustee  as  a  party. 

The  deceased  James  Catto,  farmer  in  old  Aberdeen, 
by  a  trust-disposition  and  settlement,  dated  11th 
April  1814,  disponed  to  George  Allan,  manufacturer 
at  Brick  Kilns,  all  his  heritable  and  moveable  pro^ 
perty,  and  appointed  him  his  sole  executor  for  carry- 
ing the  purposes  of  the  trust  into  effect.  Under  this 
deed,  the  petitioners  were  beneficially  interested. 
Allan  accepted  the  office  of  trustee,  and  was  infeft 
in  the  heritable  subjects,  and  intromitted  with  the 
trust-estate.  In  1829,  Allan's  affairs  became  embar- 
rassed, and  he  was  sequestrated  on  the  7th  July  of 
that  year.  The  petitioners  then  presented  an  appli- 
cation to  the  Court,  in  which  they  prayed  their  Lord- 
ships to  nominate  and  appoint 

*'  James  Ednumd  to  be  factor  on  the  trust-estate  of  the  said  de- 
ceased James  Catto,  with  power  to  him  to  call  the  said  George 
Allan  to  account  for  his  intromissions,  and  to  recover,  intromit 
with,  and  manage  the  said  trust-estate ;  and  farther,  to  decern  and 
ordain  the  said  George  Allan  to  denude  of,  and  make  over  the  herir 
table  subjects  vested  in  him  as  trustee  foresaid,  in  favour  of  the 
said  James  Edmond,  as  factor  foresaid,  with  gower  to  sell  and  dis. 
pose  thereof,  in  terms  of  the  foresaid  trast-disposition  execnted 
by  the  add  deceased  James  Catto ;  and,  in  the  meantime,  to 
prohibit  and  dischaige  the  said  George  Allan  from  receiving  the 
prices  of^any  subjects  sold  by  him  which  have  not  yet  been  paid, 
and  from  granting  any  dispositions  of  the  same,  or  of  any 
part  thereof,  in  favour  of  the  purchasers,  or  any  odier  person 
or  persons,  and  from  otherwise  intromitting,  in  any  menncr  of 
way,  with  the  said  trust-«e8tate." 

The  Court,  on  24th  February,  prohibited  and  dla- 
charged  Allan  from  recovering  the  prices  of  any  of 
the  subjects  which  might  have  been  sold  ;  from  grant- 
ing any  dispositions,  or  otherwise  intromitting  with 
the  trust-funds.  This  petition  was  intimated,  and  no 
answers  were  returned.  At  advising, 
L  ord  Gillies  thought  that  Allan*8  trustee  should  be  made  a  party. 


He  had  an  interest— for  Allan  might  have  laid  out  money  on  the 
trust-estate. 

Lord  Balffray, — Allan  should  not  be  allowed  to  continue  any 
longer  in  office.  He  would  appoint  Edmond,  and  order  intima- 
tion to  Allan's  trustee. 

The  Conrt  then  mominated  Edmond  to  be  factor  on 
the  estate,  after  finding  caution  in  terms  of  the  Act  of. 
Sederunt ;  and  appointed,  before  further  answer,  the 
petition  to  be  served  on  tbe  trustee  on  Allan's  seques- 
trated estate,  that  he  might  appear,  if  so  advised,  for 
any  interest' which  Allan  s  creditors  might  have  in  the 
matter ;  and  until  the  petition  should  be  finally  dis* 
posed  of,  continued  the  interdict. 

Petitioners*  Authority— Moir,  &c.,6th  July  1826. 
First   Division. — Jet,    Rutberfurd. — Alt.    Ab. — Inglis  and 
Donald,  W.S.,  Agents.— Mr  Bell,  Clerk [/.  r.  If.] 


OUTER  HOUSE. 

Wih  February  1832. 

No.  288. — Chbyns  v,  Cueynb. 

Process — Expenses— Accountant's  Report — J  defender  having 
beenjbutid  liable  in  the  expenses  of  process — Held,  I.  That  he  was 
not  thereby  bound  to  defray  the  expenses  of  furnishing  the  Lord 
Ordinary  with  a  copy  of  an  aacountarU*s  report,  when  the  cause 
was  debated.-^IL  That  he  was  not  liable  in  the  expenses  of  a 
copy  of  said  report,  sent  to  the  pursuer  by  his  agent,  f*nr  instruc' 
tioHs  whether  to  otffect  to  it  or  no/. 

In  this  ease  a  remit  was  made  to  an  aeconntant,  to 
report  on  the  state  of  mattef^  between  the  parties. 
Various  of  the  pursuer's  pleas  were  repelled  in  the 
report,  and  an  order  was  pronounced,  alfowtng  the 
parties  to  see,  and  object  to  it,  if  they  saw  cause.  The 
pursuer's  aapent  sent  his  client  a  copy  of  the  report 
for  instructions,  whether  to  object  or  not ;  and  when 
the  cause  waa  enrolled  for  debate,  he  also  furnished 
the  Lord  Ordinai^y  with  a  copy.  The  defender  having 
been  found  liable  in  expenses,  the  auditor  taxed  off 
the  expense  of  making  the  copies  of  the  report  for  tiie 
Lord  Ordinary,  and  for  the  pursuer.  Objections  to 
this  extent  were  taken  to  the  auditor's  report. 

Lord  Crrehouse  was  of  opinion,  that  the  opposite  party  was 
not  liable  in  these  charges,  though  they  might  lorm  good  claims 
as  between  agent  and  aient. 

His  Lordship  accordingly  repelled  the  objections^ 
and  approved  of  the  auditor's  report. 

Fkst    Division — Lord    Oidimury,    Corehonae.— ^cr.    A. 

M'Neill Alt,  Maitland.— L.  Mackintosh,  S. B.C., and  A.  G. 

Sutherland,  W.S.,  Agents.— W.  P.  Clerk [/.  W,  H.] 


29th  February  1832. 

No.  289. — Da.  T.  Ross,  Tursuer,  v.  John  Thomsov,  Defender, 

Proeesa-> Aliment — Competency—^  miniMer  of  the  Chwrck  of 

•    Scotland  having  brought  an  action  for  aliment  out  ofkis  stipend, 

which  had  been  assigned  to  a  trustee  for  behoof  of  his  creditors  ;  and 

a  preliminary  defence  having  been  stated — Held,  that  it  was  an 

Jtmer^Souse  process,  and  that  the  defences  must  be  discussed  there. 

The  affairs  of  the  pursuer,  who  is  a  minister  of  the 
Cbureh  of  Scotland,  and  parish  of  Loch  Broom,  baring 
become  embarrassed,  he  executed,  in  October  1882,  a 
trust-deed  in  fiirour  of  the  defender,  by  which  he  con- 
veyed for  the  benefit  of  his  creditors,  his  right  to  his 
Stipend,  and  ail  his  property,  except  bis  glebe  and  the 
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t>ro6t8  therefrom  arising.  In  1832,  the  pursuer  raised 
the  present  action  against  the  trustee  for  payment  of 
£100  per  annum  of  aliment,  and  of  £800  of  arrears  of 
the  same.  In  defence,  it  was,  inter  alioy  maintained^ 
That  the  summons  was  irrelevantly  laid,  and  ought  not 
to  have  concluded  against  the  trustee  personally. 

Lord  Corehouse,  from  the  shape  of  the  ease,  was  of  opinion 
that  it  ought  to  go  to  the  Inner-House.  The  summons  is  laid 
not  merely  on  the  trust-deed,  and  the  alleged  resolutions  of  the 
i^reditors  to  confer  aliment  under  that  deed,  but  it  also  proceeds 
bn  the  ground,  that  by  law,  a  minister  of  the  Church  of  Scotland 
cannot  be  deprived  of  his  whole  stipend ;  and  that,  therefore, 
he  is  entitled,  ex  teget  to  get  an  aliment  out  of  the  stipend. 

His  Lordship,  accordingly,  sent  the  castt  to  the 
Inner^House. 

Lord  Ordinary,  Corehouse. — Act,  Rutherfurd  and  Penney. — 
JU.  Buchanan. — Robert  Roy,  W.S.,  and  Hugh  Macqueen, 
W.S.,  Agents.— W.  P.  Clerk,— [J.  W.  H.] 


29/A  February  J  832. 

No.  290. — Arnot,  Pursuer^  v.   Henderso}^,  &c.  Defendert, 

Process — Parties— TVuf/eet  under  a  trust^dted  having  employed 
an  agent  in  the  affain  if  the  truti — Held,  in  an  action  for  pay" 
ment  of  his  bvsineis-accovnt  against  the  trtutd^'t,  that  he  was 
not  bound  to  call  the  truster**  rejnresentatives, 

.  The  defendem  were  trustees  under  a  trust-deed  of 
a  person  of  the  name  of  Hotton,  and  they  employed 
the  pursuer  as  a  man  of  business  in  the  affairs  of  the 
trust,  who  raised  against  them  the  present  action  for 
payment  of  his  business-account.  In  defence,  it  was 
maintained,  that  Hutton*s  representatives  ought  to 
have  been  made  parties.  The  Lord  Ordinary  was  of 
opinion,  that  the  pursuer  was  not  bound  to  call  any 
others  than  the  individuals  who  employed  him.  His 
Lordship  accordingly  repelled  the  preliminary  de« 
fence. 

Lord  Ordinary,  Corehouse.— ^cf.  H.  Robertson— ^>f/^.  Cu- 
ninghame.— J.  B.  Cormack,  and  Campbell  and  Mack,  W.S., 
Agents.— P.,  Clerk.— [J.  IF.  H.] 


1th  March  1832. 


Ko.  291.— James  Mercbb,  &c.  Pursuers,  v,  WiLUA>x  Wight, 

&c.  Defenders, 

Process — Enrolment — Held,  that  it  was  competent  to  enrol  and 
call  ordinary  actions  in  the  printed  rolls  of  the  Outers  Houses 
'though  falUng  wMin  t/ie  nine  tost  sederunt  days  of  the  winter 
Session. « 

This  was  an  action  of  multiplepoinding,  which  was 
enrolled  on  Saturday,  3d  March,  and  appeared  in  the 
printed  rolls  of  ordinary  actions  in  the  Outer-House» 
on  Wednesday  the  7th  of  March.  When  the  case 
was  called,  it  was  objected  by  one  of  the  nominal 
raisers,  That  it  was  incompetent  to  take  up  ordinary 
actions  at  this  period  of  the  Session.  The  Act  of 
Sederunt,  15th  February  1723,  (Ivory's  Form  of 
Process,  L  p.  158,)  provides,  that  during  the 

"  last  nine  sederunt  days  of  the  winter  Session,  and  the  last 
seven  sederunt  days  of  the  summer  Session,*'  *'  the  Outer- 
House  weekly  rolls,**  shall  be  restricted  **  to  acts  and  the  re- 
gulation roll.'* 

That  this  Act  of  Sederunt  had  not  been  repealed  by 


the  Judicature  Act  of  6th  Geo.  IV.  c.  120,  nor  by 
the  Act  of  Sederunt  of  11th  July  1828,  the  42d  sec- 
tion of  which  merely  enacted, 

*<  That  the  Lord  Ordinary  officiating  in  the  ^uter-House  for 
the  week,  shall  call  the  reguUtion  roU,  and  the  roll  of  advoca- 
tions and  suspensions,  on  the  first  day  of  bis  officiating  in  the 
Outer- House,  and  the  ordinary  action  r6li  on  the  day  follow- 
ing,** &C.  with  power  also  "  to  Call  a  regulation  roll  daily,  at 
the  end  of  the  Session,  as  at  present,** 

Answered — The  practice  has  been  quite  the  other 
way  since  the  Judicature  Act,  at  least  from  the  Act 
of  Sederunt,  1 1th  July  1828.  If  the  objector  be  right, 
then  a  communis  error  has  prevailed  in  the  Outer- 
House.  But  the  42d  section  of  the  Act  of  Sederunt 
enacts,  that  the  Lord  Ordinary  shall  call  his  *'  ordi- 
nary action  roll"  on  the  second  day  of  his  officiating  ia 
the  Outer-House^  without  distinguishing  any  period  of 
the  Session.  At  the  end  of  the  Session,  an  additional 
power  is  given,  of  calling  regulations  daily.  The 
43d  section  provides,  that  these  enactments  regarding 
the  arrangement  of  the  business,  &c.  in  the  Outer- 
House,  "  shall  be  followed  out  during  the  whole  course 
of  the  winter  and  summer  Sessions,  without  excep-^ 
tiou." 

Lord  idedwyn  said,  that  the  doctrine  of  the  objector  was 
startling ;  for,  ii  correct,  all  that  had  been  done  to-day  in  the 
ordinary  action  roll  was  null.  He  thought,  however,  tint  the 
objection  was  too  critical,  and  that  though  the  Act  of  Sederunt, 
1723,  had  not  been  expressly  repealed,  that  the  aet  II th  July 
1828,  and  practice,  had  set  it  aside.  Had  he  been  one  of  the 
Lords  Ordinary,  who  by  the  Act  of  Sederunt  are  enjoined  to 
officiate  on  the  regulations,  and  advocations,  and  suitpetfstons,  oft 
Thursday,  he  would  have  had  no  difficulty  in  calling  his  ordinary 
actions  on  Friday,  though  the  day  before  the  CouH  rose. 

His  Lordship  therefor^  refuelled  the  objection. 

Lord  Ordinanr,  Medwyn. — Act.  G.  G.  Bell. — Alt,  Ivory.— 
X  S.  Darling,  W.S.,  and  John  Dickie,  W.S.,  Agents.~Tr. 
Qerk [J,  ty.  H.] 


TEIND  COURT. 


1th  March  1832. 
No.  292. 
The  following  augmentations  wercr  awarded  i — 

Cockbnrnapath — Presbytery  of  Dunbar— Old  stipend,  1811, 
13  chalders  victual,  whereof  2  bolls  wheat,  and  the  rest  half 
meal  and  half  barley,  and  ^8,  6.  8.  Sterling  for  CommuDion  Ele- 
inents.^^Stipend  modified  of  this  date,  17  chalders  victual,  qiiali- 
tiei  as  above,  and  ^8,  6.  8.  for  Communion  Elements— being 
an  augmentation  of  4  chalders.  This  stipend  to  be  paid  a& 
follows  :-»To  the  Rev.  D.  Spence,  minister  of  the  parish,  or 
his  curaior  bonis,  JC125  Sterling  jrearly,  during  his  incumbency, 
and  the  remainder  to  the  Rev.  Andrew  Baird,  assistant  and  suc- 
cessor ; — the  above  division  of  stipend  being  upon  condition,  that 
the  said  Andrew  Baird  shall  have  the  fiill  bmficial  possessioii 
and.enjoyment  of  the  manse  «nd  glebe. 

Fortingall — Presbytery  of  Dunkeld — Old  stipend,  1809,  6 
bolls  victual,  tv^o-thirds  meal,  and  one-thiid  bear,  und  jCI906, 
28.  52d.  Scots,  including  therein  100  merks  said  money,  for 
Communion  Elementf!.— Stipend  modified  of  this  date,  17 
chalders  victual,  half  meal  and  half  barley,  and  £}0  Sterling  for 
Communion  Elements— being  an  augmentation  of  7  chalders,  and 
£10  Sterling. 


Pdntcd  by  M.  ANDEBSON,  Law.Piiattr. 
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9th  March  1832. 

No.  293. — JoHv  NfiLsoN,  Advocator^  v.  John  Thomson, 

Respondent. 

Process — Advocation — Competency— General  Turnpike  Act, 
4th  Geo.  IV.  cap.  49,  sec.  36. — A  parly  having  brought  an 
action  before  the  Sheriff  against  a  toll-kecpert  for  penalty  and 
repetition  of  toll-duty ,  on  the  ground  that  such  had  been  iUe- 
godly  exacted,  in  respect  that  he  did  not  travel  100  yards  on  a 
certain  road — Heldt  that  an  advocation  of  the  Sheriffs  judgment 
was  incompetent. 

The  advocator  presented  a  summary  petition  to  the 
Sheriff  of  Lanarkshire,  on  30th  Septemner  183 1)  set- 
ting' forth — That  he  occupied  certain  premises  close  to 
the  toll-bar,  situated  at  the  extremity  of  the  Possil 
road,  near  Blackqnarry :  That  by  the  Turnpike-Road 
Act,  4th  Geo.  IV.  cap.  49,  sec.  36,  all  persons  were 
exempted  from  paying  toll,  who  did  not  travel  100 
yards  on  the  road  on  which  the  toll-bar  was  erected : 
That  in  passing  to  a  part  of  bis  premises,  though  he 
did  not  travel  100  yards  on  said  road,  yet  the  respon- 
dent, who  is  tacksman  of  said  toll,  had  persisted  in 
exacting  toll  dues  :  That  the  respondent  was  also  tacks- 
man of  the  toll-bar  on  the  Garscube  road,  near  Black- 
qnarry, and  had  a  check- bar  near  Cpwcaddens,  at 
which  lie  threatened  to  exact  toll  for  such  of  the  ad- 
vocator's carts,  &c,  which  passed  free  at  the  Possii  bar, 
though  the  24th  section  of  the  statute,  lately  obtained 
for  the  Garscube  and  Possii  roads,  exempted  travellers 
on  the  Possii  road  from  pitying  toll  on  that  portion  of 
the  Garscube  road  betwixt  Blackquarry  and  Glasgow. 
The  advocator  prayed  the  Sheriff  to  find  that  the 
exaction  was  illegal,  and  to  ordain  the  respondent  to 
repeat  the  toll-duty  levied,  and  to  pay  a  fine  of  £5,  the 
statutory  penalty.  The  respondent  waived  all  objec- 
tion9  to  the  competency  of  the  action,  on  the  uqaer- 
standing,  that  whatever  might  be  the  result  of  the  case, 
the  penalty  was  not  to  be  exacted,  and  pleaded — That 
tlie  advocator  did  not  merely  cross  the  road  with  his 
carts,  but  that  after  travelling  somewhat  less  than  a 
100  yards  oa  the  Ppssil  road,  and  therefore  toll  free,  ha 
thereafter  travelled  three-fourths  of  a  mile  on  the 
Garscube  road,  and  refused  to  pay  toll  at  the  Cow- 
caddens'  bar,  on  the  ground  that  the  local  act,  11th 
Geo.  IV.  sec.  24,  provided,  that  no  dues  were  to  be 
exacted  frop  travellers  on  the  branch  road  between 
Blackquarry  tollrbar  and  Glasgow.  The  Sheriff,  on 
23d  November  1831,  sustained  the  defences,  and  as- 
soilzied the  defender,  with  expenses.  To  this  inter- 
locutor the  bheriff-depute  adhered  on  22d  December 
1831,  and  found  that  the  portion  travelled  on  by  the 
advoc«itor  amounted  to  more  than  100  yards,  and  that 
the  same  was  a  turnpike-road.  Neilson  advocated  the 
judgment  of  tlie  .Sheriff,  when  it  was  objected,  in 
limine — The  advocation  is  incompetent,  in  respect,  ( I.) 
That  nnder  the  general  road  act,  the  judgment  of  the 
Sheriff  is  declared  to  be  **  final  and  conclusive,"  and 
'*  not  subject  to  review  by  advocation,  or  suspensiooy 
or  reduction,  or  by  any  proeesa  of  law  whatsoever, 
any  law  or  usage  to  the  contrary  notwithstanding." 
(2.)  That  the  sunject-matter  of  the  action  is  beneath 
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£12,  the  minimum  sum  for  which  advocation  may  be 
competently  brought. 

Lord  Corehouse  pronounced  this  interlocutor,  lOtb 
February  1 832  :— 

**  liaving  beard  counsel  for  the  parties,  Sustains  the  obj«ction 
to  the  competency  of  the  advocation,  Repels  the  reasons  of  ad- 
vocation, and  remits  the  cause  simpUciter  to  the  Sheriff,  and  de- 
cerns {  Finds  the  respondent  entitled  to  expenses,  appoints  an 
account  thereof  to  be  given  in  ;  and,  when  lodged,  remits  to  the 
auditor  to  tax,  and  report." 

The  advocator  reclaimed,  and  pleaded — That  the  36th 
section  of  the  general  Turnpike-Road  Act  did  not  com- 
mit to  the  Sheriffs  the  exclusive  jurisdiction  of  ca9e8 
which  might  arise  under  it :  That  a  prosecution  for 
the  repetition  of  toll-duty  differed  entirely  from  a 
prosecution  for  recovery  of  toll-duties.  Answered-^ 
Then,  in  this  way,  a  party  has  only  to  throw  into  his 
petition  a  conclusion  for  penalty,  and  he  will  escape 
the  provisions  of  the  Turnpike-Road  Act.  If  the 
penalty  be  departed  from,  apd  the  case  is  of  the  nature 
of  ^  deplarator,  it  is  iqcompetent  in  the  Sheriff  Court. 
Again,  if  it  be  not  of  the  nature  of  a  declarator,  it  is 
competent  in  the  Sheriff  Court ;  and  if  so,  it  is  final, 
in  terms  of  the  statute,  and  the  present  advocation  is 
incompetent — So  that,  in  every  view,  the  advocator's 
proceedings  are  incompetent ;  for  he  chose  his  own 
Court. 

Lord  Baigray.'^The  party  here  selected  his  own  Court ;  and 
if  you  listened  to  the  advocator's  argument,  it  would  open  up  a 
great  source  of  litigation.  The  road  act  was  meant  to  settle  on 
the  spot,  disputes  which  might  arise.  The  provisions  of  the 
general  road  act  were  understood  to  be  sewed  into  every  partir 
cular  or  local  act;  and  over  the  whole  of  Scotland  its  provisions 
applied.  Wherever  there  comes  to  be  a  dispute,  whether  a 
part^  travelled  a  100  yards  on  the  road  or  not,  the  Sheriff  was 
the  judge,  and  his  judgment  was  final. 

Lord  Cratgie  was  considerably  perplexed  by  the  statements  of 
the  parties.  If  the  Sheriff  bad  power,  there  was  no  doubt  that 
his  judgment  was  finals  But  if  he  had  gone  wrong,  and  beyond 
bis  powers^  then  the  party  conceiving  himself  aggrieved  was 
eatAJXe^  to  apply  to  t]ie  Supreme  Court  for  redress. 

Lord  Gillies  doubted  if  the  action  was  competent  before  the 
Sheriff,  for  it  seemed  to  be  of  the  nature  of  a  declarator.  If  a 
party  improperly  exacted,  and  compelled  payment  of  a  penalty,  it 
would  be  hard  if  there  was  no  remedy.  If,  however,  the  action 
was  competent  before  the  Sheriff,  there  could  be  no  doubt  that 
his  judgment  under  the  statute  was  final. 

The  Court  adhered. 

Authorities.— 4th  Oeo,  IV.  c.  49,  sec.  36.  Garscube  Road 
Looal  Act,  1  i  th  Gea  IV.  sec.  24.  Dixon,  &c.  v»  Fleming,  27th 
June  182G;  S.  and  U.  ^ 

First  Division.-— Lord  Ordinary,  Corehouse Act.  Deaa  qf 

Faculty  (  Hope),  and  A.  M'NeilL — Alt,  P.  Robertson  and  James 
Anderson. — Charles  P'isber,  S.S.  C,  and  John  M'Gill,  Agents* 
—Sir  W.  Scott,  Clerk [J.  W.  H.] 

9M  March  1832. 

No.  294. — George  Ure,  Advocator,  o.  Margaret  Pollock, 

Bespondtnt, 

Process— Aliment — Impotency — Proof— TA*  advocator  havings 
in  an  action  against  him  for  aliment  of  a  natural  child,  of  which. 
U  was  ttUeged  that  he  was  the  father,  pvt  into  his  defences,  ex 
paxte  medical  certificates  of  impotency,  obtained  subsequently  to 
the  institution  of  the  action  ;  and  the  Sheriff  having  ordered  therA 
to  be  withdrawn,  and  new  defences  lodged, — the  Court,  on  an 
advocation  being  presented,  sustained  the  S/teriff*s  judgment^ 
and  found  the  advocator  liable  in  expenses. 

The  respondent,  a  girl  of  15  years  of  ago,  brought 
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an  action  against  the  advocator,  who  is  upwards  of 
40  years  old,  and  an  officer  of- Excise  at  Blantyre, 
setting  forth, — That  he  was  the  father  of  a  hataral  son, 
of  which  she  was  delivered  on  the  l€th  April  1880, — 
and  concluding  tha't  he  should  he  found  liahle  in  £S 
of  in-lying  charges,  and  £2,  lOs."  quarterly,  of  aliment, 
till  the  child  shall  have  attained  the  age  of  14  years 
complete. .  In  defence,  the  paternity,  inter  alia^  was 
denied ;  hut  the  advocator  put  into  his  defences  a 
variety  of-  medical  certificates,  dated  after  the  action 
was  raised,  with  a  view  to  estahlish  that  he  was  im* 
potent, — and  of  this  averment  he  demanded  a  proof. 
The  Sheriff  pronounced  this  interlocutor,  15th  Oc- 
tober 1830:— 

*'  Having  considered  the  summons,  defences,  and  replies,  in 
respect  the  medical  certificates  founded  on,  and  prodttced  bj  the 
defender,  (advocator)  cannot  competently  be  received  in  evi- 
dence, and  that  the  defences  are  chiefly  occupied  by  copies  or 
extracts  of,  and  comments  upon,  these  certi^cates— Orders  the 
defences,  certificates,  and  replies  to  be  withdrawn,  with  liberty 
to  the  parties  to  give  in  defences  and  replies  within  fifteen  days 
each  ;  and  in  the  meantime,  finds  the  defender  liable  in  the  ex- 
pense of  the  replies  ordered  to  be  withdrawn,  of  which  allows 
an  account  to  be  given  in.** 

To  this  interlocutor  the  Sheriff-depute  adhered  on 
the  21  St  January  1831,  and  thereafter,  on  25th  March 
1831,  the  Sheriff  pronounced  this  judgment : — 

<*  Having  seen  the  clerk's  certificate  of  the  19th  instant,  that 
the  defender  had  failed  to  give  in  defences,-— in  respect  of  that 
failure,  Decerns  against  the  defender  for  in-ljring  charges  and 
aliment,  as  libelled,  and  for  such  part  of  the  expense  of  process 
as  has  not  already  been  awarded,  of  which  allows  an  account  to 
be  given  in,"  &c. 

The  advocator  hrought  these  judgments  under  re« 
view  of  the  Court  of  Session,  and  pleaded, — That  the 
judgment  of  the  Sheriff  is  ill  founded,  and  ought  to 
he  altered ;  and  a  record  being  closed,  the  case  ought 
to  he  disposed  of  on  the  admissions  of  parties,  or  on 
such  competent  proof  as  may  be  allowed  and  brought. 
Answered — 1.    The  orders  and   interlocutors  com- 
plained of  were,  in  every  respect,  regular  and  correct ; 
It  was  utterly  incompetent  for  the  advocator  to  pro- 
duce or  recite  ex  parte  certificates  of  medical  men, 
obtained  with  a  view  to  the  action  ;  and  such  certi- 
ficates, and  the  pleading  containing  them,  were  pro- 
perly ordered  to  be  withdrawn. — II.    The  merits  of 
the  case  having  never  been  considered  in  the  Inferior 
Court,  nor  even  a  record  made  up,  it  is  incompetent 
to  advocate  the  interlocutors  complained  of,  and  the 
process  ought  instantly  to  he  remitted  to  the  Inferior 
Judge,  to  proceed  therewith  in  oommon  form,  hut  on 
condition  only  of  the  advocator  making  payment  of 
all  expenses. 

Lord  Corehouse,  on   l4th  February    1831,   pro-, 
nounccd  this  interlocutor  :-— 

'*  Having  considered  this  process,  on  which  the  counsel  for  both 
parties  have  declined  to  be  heard ;  remits  to  the  Sheriff,  with 
instructions  to  adhere  to  his  interlocutors,  in  so  far  as  they  order 
the  medical  certificates,  defences  and  replies  to  be  withdrawn, 
and  in  so  far  as  they  find  the  advocator  liable  in  modified  ex- 
penses of  process,  and  thereafter  to  proceed,  in  common  form,  to 
prepare  a  record,  and  to  do  as  he  shall  see  just,  and  decerns: 
Finds  the  advocator  liable  in  the  expenses  incurred  by  the  re- 
spondent in  this  Court,  and  remits  the  account  thereof,  when 
lodged,  to  the  Auditor  to  be  taxed.** 

The  advocator  reclaimed : 


A,  M'NeiU  stated,  that  he  owed  it  to  the  Court  to  say,  that 
he  would  follow  the  same  course  he  adopted  in  the  Outer- House, 
and  that  was,  not  to  open  his  mouth  in  behalf  9f  his  client. 

Lord  CraigU  said,  this  was  altogether  the  mAt  shameful  case 
he  had  ever  read. 

The  Court  adhered.  .     , 

First  Division. — Lord   Ordinary,   CoreBoose Act.    A, 

M'NeilL— rfft.  Dean  of  Faculty  (Hdpe,)  and  Neaves.— F. 
Hamilton,  W.S.,  and  M.  Smellie  and  J.  Murdoch,  S.S.C, 
Agents.— Sir  Ro.  Dundas,  gerk.— [J.  W.  H.] 

9th  March  1832. 

No.  295.— J.  Eloer,  Purnter,  v.  His  CaaDrroRS,  Defendtn. 

Cessio — Liberation — Consent — Petition. 

Elder  got  his  cesiio  without  opposition,  and  at  the 

same  time  applied  viva  voce  for  liberation,  till  his 

oath  should  be  reported. 

Lord  Meadowbank  observed,  that  no  consent  to  liberation  was 
necessary,  where  the  cexsio  was  granted,  but  that  the  pursuer 
could  not  obuin  liberation  till  the  interlocutor  waa  actually 
signed,  without  leave  of  the  Court,^and  that  he  must  present  a 
petition  to  that  effect  L^-  ^O 

9th  March  1832. 

No.  296.— Mas  Mac^oeen,  &c,  ClaimanU,  v.  Sia  J.  BiL 

NasMYTH,  Respondent. 
Interest— Annuity— Provisions  to  Children^Circumstancet  in 
which  a  claimant  wai  not  allowed  to  charge  half  yrarfy  interests 
vpon  half  yearly  daimst  for  interest  or  annuity  due  under  a 
family  settlement  or  contract. 

In  this  case,  which  is  reported  on  the.  29th  of  Janu- 
ary 1831,  (Scottish  Jurist,  Vol.  III.  p.  226^,  Mrs 
Macqueen  made  certain  claims  under  her  marriage-set* 
tlement,  to  which  Sir  James  Nasmyth,  her  father,  was 
a  party. 

«  The  Lord  Ordinary  (8th  December  1830,)  having  consider- 
ed the  closed  record,  and  heard  counsel  thereon.  Finds,  that 
under  the  deed  of  covenant,  the  claimant,  Mrs  Macqueen,  is 
only  entitled  to  the  sum  of  £2000,  payable  six  months  after  her 
father's  death  ;  Repels  her  claim  quoad  ultra,  and  decerns ;  and 
in  respect  no  expenses  are  asked,  finds  no  expenses  due." 

"  29/A  January  1831 The  Lords  having  considered  this  note, 

with  the  other  proceedings,  and  heard  counsel.  Alter  the  interlo- 
cutor complained  of,  Find,  that  under  the  complainer's  contract 
of  marriage,  to  which  her  father,  the  late  Sir  James  Nasmyth, 
became  a  party,  she  is  entitled  to  claim  a  provision  equal  in 
amount  and  value  to  that  which,  has  been  made  in  favour  of  any 
of  the  other  daughters  of  the  said  Sir  James  Nasmyth ;  and  that 
in  ascertaining  the  amount  of  the  provision  made  to  any  of  his 
other  daughters,  there  must  be  taken  into  account  the  sums  that 
may  have  been  advanced  or  paid  to  such  other  daughters  during 
his  lifetime,  in  name  of  annuity,  or  of  interest  on  the  capitd 
sums  of  such  provisions,  payable  at  his  own  death  ;  Reserving 
to  the  parties  to  be  further  heard  on  the  compUdners*  claim  of 
accumulated  interest  effeiring  to  such  advances,  as  set  forth  in 
her  pleadings :  and,  with  these  findings,  remit  to  the  Lord  Or- 
dinary to  proceed  further  in  the  cause  as  to  his  Lordship  shall 
seem  just." 

"  \8t'i  June  1831 The  Lord  Ordinary  having  heard  parties* 

procurators  on  the  claim  made  by  Mrs  Macqueen  to  have  licr 
interest  in  the  muUiplepoinding  sustained,  to  the  efiTect  of  giving 
her  such  a  share  as  shall  be  equal  to  the  p^Kion  or  fortune  which 
her  sister,  Mrs  Dalrymnle,  has  received  ana  became  entitled  to, 
through  or  from  her  father— In  respect  the  Court  has,  by  the 
interlocutor  of  29th  January  last,  found  that  Mrs  Macqueen  is 
entitled  to  draw  a  provision,  equal  in  amount  and  value  to  that  of 
any  of  the  other  daughters,  and  that  the  provision  would  not  be 
equal  in  value  unless  it  be  held  that  the  interest  waa  received 
half-yearly,  as  is  stipulated  in  Mrs  Dalrymple's  contract  of  mar- 
riage ;  therefore,  appoints  Mrs  Macqueen  to  put  in  a  state  of 
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her  claim,  in  terms  of  this  interlocutor,  and  when  given  in,  allows 
Che  same  to  be  seen." 

On  a  reclaiming  note : 

*'  \5ih  November  1831. — The  Lords  having  considered  this 
note,  with  the  other  proceedings,  and  heard  counsel  thereon, 
before  fiuther  answer,  remit  to  the  Lord  Ordinary  to  receive 
the  state  of  claims  ordered  by  the  interlocutor  under  review,  and 
thereafter  to  hear  parties  farther  thereon,  it  being  understood 
that  the  claims  of  Mrs  Macqueen  for  interest  upon  sums  eqtiiva^ 
lent  to  those  payable  half-yearly  to  her  sister,  Mrs  Dalrvmple,  in 
the  lifetime  of  her  father,  as  the  interest  of  the  principal  sum 
provided  by  her  marriage-contract,  shall  be  held  as  still  open  for 
discussion." 

Mrs  Macqaeen,  accordingly,  put  in  an  additional 
claim,  in  which  she  claimed  £602,  16.  10.  as  the 
amount  of  yearly  -interests,  successively  charged  upon 
the  regularly  increasing  sum  due  to  her,  as  interest  or 
annuity  on  the  capital  sum  to  which  she  had  right- 
vis*  £50  due  half  yearly  on  £2000.  On  this  claim, 
the  parties  gave  in  minutes.  With  these,  the  Lord 
Ordmary,  28th  January  1832,  made  avizandum  to  the 
Court,  adding  the  following 

**  Note.-^The  view  taken  of  this  case  by  the  Lord  Ordinary, 
was,  that  when  the  father  stipulated  to  give  his  first  married 
daughter  such  share  or  proportion  of  his  effects  at  his  death,  as 
shall  be  equal  to  the  portion  or  fortune  which  any  of  his  daugh- 
ters shall  have  or  become  entitled  to,  through  or  from  him,  he 
alluded  to  the  capital  sum  settled  as  a  provision  or  marriage- 
portion,  and  that  this  was  the  share  of  his  fortune  he  meant  to 
bestow  upon  his  daughter.     A  marriage-provision,  or  tocher, 
he  indined  to  view  as  the  capital  sum  stipulated  in  the  contract, 
at  whatever  time  payable ;  and,  that  if  a  father  agrees  also  to  pay 
the  interest  during  his  life  to  any  of  his  daughters,  this  is  a  pay- 
ment in  addition  to  the  marriage-yportion,  made  on  account  of 
the  husband  not  being  in  affluent  circumstances,  saved  from  his 
own  annual  income,  and  which  he  w6uld  otherwise  have  expend- 
ed, if  the  means  of  the  mahied  pair  had  been  more  ample.     In 
abort,  that  such  would  be  an  addition  to  the  provision,  but  not 
the  provision  itself.     He  conceived  Sir  James  Nasmyth  to  have 
acted  on  these  principles,  on  the  marriage  of  his  three  eldest 
daughters,  suitin^^  the  different  stipulations  in  their  respective 
oontracts  to  their  different  circumstances.     Not  being  able  to 
say,  at  the  time  of  the  first  marriage,  what  provisions  he  would 
be  able  to  make  upon  his  daughters,  he  agreed  to  give  Mrs  Mac- 
queen  as  large  a  portion  as  any  other  daughter.  On  Mrs  Villiers 
he  setded  an  annuity  of  £100,  and  to  Mrs  Dalrymple  he  agreed 
to  pay,  by  way  of  provision  or  tocher,  the  specific  sum  of  £2000, 
with  the  legal  interest  from  the  term  preceding  her  marriage. 
The  Court,  however,  did  not  adopt  this  view,  and  held  that  the 
interest  paid  during  the  iather's  life,  was  to  be  reckoned  a  part 
of  Mrs  Dfdrymple's  provision  or  tocher,  and  that  Mrs  Macqueen 
was  entitled  to  be  put  on  a  footing  of  equality  with  her.     The 
Lord  Ordinary  does  not  see  how  this  can  be  done,  without  taking 
into  view,  that  this  interest  was  not  only  payable,  but  actually 
paid  half-yearly.     It  is  no  doubt  true,  that  interest  upon  interest 
is  not  exigible  by  the  law  of  Scotland,  and  if  Mrs  Dalrymple  had 
forborne,  during  her  father's  life,  to  ask  payment,  she  could  only 
daim,  at  his  death,  the  principal  sums  of  interest    But  as  the 
interest  was  actually  paid  to  Mrs  Dalrymple,  and  as  the  payments 
to  ber  are  to  be  the  measure  of  the  share  of  the  father's  effects, 
to  be  paid  at  his  death  to  Mrs  Macqueen,  the  Lord  Ordinary 
cannot  see  how  she  can  be  put  on  a  fopting  of  equality  with  her 
sister,  unless  the  claim  is  sustained  to  the  utmost  extent  made 
by  her.     If  the  IfMrd  Ordinary  has  not  misunderstood  the  illus- 
tration firom  the  case  of  legUim  put  by  the  respondent,  he  is  in- 
dined  to  doubt  its  bearing  on  the  present  case.     If  money  is  to 
be  repaid,  with  interest,  by  a  debtor,  compound  interest  cannot  be 
exacted.    Bat  where  it  is  not  to  be  repaid  by  the  person  who  has 
received  it,  but  is  to  be  retained  by  him,  as  legally  his  own  share 
of  a  certain  fund,  and  another  person  is  to  get  an  equal  share 
with  him  of  this  fund,  and  further,  if  the  payment  to  him  was  by 
way  of  annuity  half-yearly,  Would  not  simple  interest  on  these 


payments  be  taken  into  account,  on  the  same  principle  that  it 
would  be  due  on  the  single  capital  sum  in  the  case  put  ?^  To  re- 
ceive £1400  at  the  end  of  14  years  is  a  very  different  thing  front 
receiving  £50  half-yearly  during  that  period,  and  will  be  a  very 
different  share  of  a  man's  fortune.  Under  these  circumstances, 
the  Lord  Ordinary  has  thought  it  best  to  report  the  case  for 
decision  by  the  Inner- Houses ** 

At  advising,  18th  February  1832,  the  Court  ordered 
special  intimation  to  certain  other  parties. 

The  Lord  Justice-Clerk  observed,  that  the  interlocutor  of 
Court  had  been  misinterpreted  by  the  Lord  Ordinary — as  it  was 
never  intended  to  give  compound  interest. 

On  again  advising  the  cause, 

Tke  Lord  Juttice -Clerk  again  observed,  that  the  Lord  Or'* 
dinary  had  not  righty  construed  the  interlocutor  of  Courts 
Nothing  more  than  simple  interest  could  be  allowed. 

The  Court 

*'  Allow  the  common  agent  to  sist  himself  as  a  party  to  this 
discussion,  in  terms  of  his  minute,  and  hold  him  sisted  accord- 
ingly ;  and  having  advised  the  minutes  for  Mrs  Macqueen  and 
Sir  John  Murray  Nasmyth,  and  whole  cause,  and  beard  counsel 
thereon,  repel  the  claim  for  periodical  interest,  made  by  Mrs 
Macqueen,  amounting  to  ;£602,  16.  10. ;  quoad  vltrOf  sustain 
the  claim  for  the  said  Mrs  Macqueen,  amounting  to  ^t2000,  and 
^1450,  as  set  forth  in  the  condescendence^  with  the  legalMn- 
terest  on  the  said  sum,  from  the  day  of  June  1829,  and  till 
paid ;  and  decern  in  the  preference,  and  for  payment  accordingly." 

Second  Division. — Lord  Ordinary,  Medwyn. — Jcl.  More. — 
M.  A.  Anderson. — James  Bridges,  W.S.,  and  Cranstoun  and 
Anderson,  W.S.,  Agents.^Mr  Thomson,  Clerk. — [T.  C] 

9th  March  1832. 

No.  297. — William  Flookhart,  Jun.*,  Suspender,  v.  Ebenezck 

James  Lawson,  Charger. 

Proof — Parole — Bill  of  Exchange— y/  tenant  having  been  tmu 
charged  by  his  landlord  on  a  decree  in  absence^  for  repairs  vpon 
the  houses  on  his  farm  ;  having  thereafter,  in  consequence  of  a 
meeting  for  compromise,  granted  a  bill  with  two  cautioners,  for  a 
sum  of  money ;  and  having,  after  a  lapse  of  ten  years  from 
that  dale,  been  charged  a  third  time  on  the  decree — Held,  in  a 
suspension  of  that  third  charge,  that  while  the  suspender  alleged 
that  the  bill  was  a  payment  in  full,  and  the  charger,  that  it  wds 
only  in  payment  of  interest,  it  was  not  competent  for  the  stM- 
pender  to  prove  by  parole,  that  it  was  a  bill  in  full^  although  he 
might  prove  hy  parole  the  rcs  gesta  at  the  communing,  and  tke 
reason  why  the  bill  was  subscribed  by  cautioners. 

The  suspender  and  hi»  father  jointly  posseased 
the  lands  of  Lux  or  Gedderleys,  oelonging  to  the 
charger,  from  Martinmas  1811  lo  Martinmas  1816. 
Other  tenants  then  entered.  In  August  1817,  the 
landlord  presented  a  petition  to  the  Sheriff  of  Peitb- 
shire,  praying  for  an  inspection  of  the  houses,  and  a 
report  as  to  the  sum  needful  to  repair  them.  A  re- 
port was  g^ven  in.  The  Sheriff,  June  5,  1818,  de- 
cerned in  absence,  for  £86,  ds.  as  the  expense.  The 
landlord  charged  on  this  decree,  in  July  1818.  The 
charge  was  suspended  by  the  father  and  son  ;  and,  on 
9th  July  1818, 

«  The  Lord  Ordinary  passes  this  bill;  and  as  the  same  cannot 
be  heard  in  Court  sooner  than  winter  next,  he  recommends  to 
the  parties  meantime  to  apply  to  the  Sheriff  for  an  mspcction  of 
the  houses,  by  proper  persons,  to  ascertain  their  situation,  bods 
at  present,  and  as  far  as  can  be  guessed  from  Chat  which  it  might 
be  at  Martinmas  1816,  when  the  complainers  left  the  farm.** 

The  letters  were  not  expede.  A  second  charge 
was  given  on  the  same  decree  in  August  1819.  1  hia 
was  also  suspended,  but  the  cause  did  not  proceed. 
The  parties  then  met  for  a  compromise  in  December 
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18^1.  The  charger  drew  a  bill  for  £22,  19.  6.  on  the 
suspender,  and  two  others  as  hts  sureties.  Tins  bill 
was  paid.  In  July  1830,  the  landlord  charged  a  third 
time  on  the  decree.  This  charge  also  was  suspended. 
The*  suspender  pleaded-^I.  The  suspender  and  his 
father  having  been  allowed  to  leave  the  premises  at 
Martinmas  1816,  without  any  complaint  having  been 
made  as  to  the  state  of  repair  in  which  the  houses 
and  buildings  then  were,  and  no  complaint  having 
been  made  till  August  I8l7,  after  these  ouildings  bad 
been  in  the  possession  of  new  tenants,  the  application 
then  made  oy  the  chargers  for  inspection  was  irre- 
gular and  oppressive* — II.  The  said  buildings  having 
been  old  and  ruinous  when  the  suspender  and  his 
father  entered  into  possession,  and  having  possessed 
them  for  only  five  years,  it  would  be  absurd  and  op- 
pressive, in  any  point  of  view,  to  insist  tliat  he  should 
ne  at  the  expense  of  erecting  new  houses  of  the  same 
dimensions  and  materials  as  the  old  ones. — IIL  At 
the  very  utmost,  the  suspender  and  his  father  could 
have  been  bound  only  to  pay  such  sum  as  the  charger 
could  shew  was  necessary  for  putting  the  buildings  in 
the  same  state  of  repair  in  which  they  were  when 
tbey  entered  into  possession. — IV.  In  consequence  of 
the  suspension  formerly  mentioned,  the  suspender  and 
the  charger  entered  into  the  arrangement  above  men- 
tioned, whereby,  to  avoid  litigation  and  expense,  the 
suspender  agreed  to  pay,  and  the  charger  to  accept,  of 
£22,  19.  6.  in  full  of  his  claims.  The  charger  pleaded 
—^f.  The  sum  charged  for  is  undoubtedly  due  to  the 
respondent  by  the  suspender,  as  the  damage  arising 
from  non-implement  of  his  obligation  to  leave  the 
steading,  &c.  on  the  farm  before  mentioned,  in  proper 
repair. — II.  There  is  no  ground  for  the  plea,  that  the 
steading,  &c.  was  taken  ofjp  the  hands  of  the  suspender 
and  his  father,  on  their  quitting  possession  of  the  farm. 
— III.  The  suspender  is  now  barred,  personaii  ex* 
aptione^  from  challenging  the  Sheriff's  decree,  or  the 
report  on  which  it  proceeds. — IV.  At  all  events,  he 
could  not  be  allowed  to  do  so,  or  be  heard  on  the 
merits  of  the  case,  without  first  paying  all  expenses 
incurred  previous  to  the  present  date. — V.  The  sus- 
pender's averments,  as  to  a  reference  of  the  matter  in 
ditipnte,and  as  to  the  respondents  acceptance  of  the  sum 
Contained  in  the  bill  of  12th  December  1821,  in  full 
of  all  demands,  are  not  proved,  and  are  altogether 
groundless. 

"  The  Lord  Ordinary  (18th  June  1831,)  having  heard  parties' 
-  procurators,  finds,  under  the  peculiar  circumstances  df  this  ra^e, 
where,  the  claim  made  by  the  landlord  havmg  heen  under  sus- 
pension by  the  tenant,  and  a  meeting  having  taken  place  between 
the  parties,  a  bill. is  granted  for  a  sum  alleged  by  the  landlord  to 
be  the  amount  of  the  interest  due  upon  the  sum  in  the  decree, 
'  while  the  tenant  states  it  was  a  sum  to  be  paid  in  discharge  of 
the  whole  claim,  that  it  does  not  appear  that  any  man  of  business 
was  present  to  assist  the  tenant,  and  recommend  him  to  obtain 
a  discharge  in  full ;  but  that  no  further  step  has  been  taken  by 
the  landlord  to  enforce  payment  for  ten  years :  Finds  that  it  is 
competent  for  the  suspender  to  prove,  by  the  testimony  of  the 
persons  present  at  the  communing,  wben  the  bill  for  ^22.  19s. 
6d.  wns  granted,  that  it  was  accepted  in  full  of  the  claim  due  by 
liim  to  the  landlord ;  and  appoints  the  cause  to  be  again  called, 
to  determine  in  what  manner  the  proof  is  to  be  takerf.'* 

The  cbarg^or  reclaimed.    At  advising,  ^d  Jn?y  1831, 

"  The  Lords  having  advised  the  cause,  and  heard  counsel  for 
'tbe  parties,  recal  the  interlocutor  complained  of,  in  so  far  as  it 


finds  it  competent  for  the  suspender  to  prove,  by  the  persons 
present  at  the  communing,  that  the  bill  for  ^22,  19.  6.  was 
granted  in  full  of  the  claim  due  bv  the  suspender  to  the  landlord  t 
Find  it  competent  to  prove,  by  the  said  persons  as  named  in  the 
record,  what  was  the  res  setia  which  took  place  at  the  said  com- 
muning, and  on  what  accbunt  cautioners  were  required  to  sub- 
scribe said  bill ;  ifuond  uUra^  adhere  to  the  interlocutor  reclaimed 
against,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly 
in  the  said  cause  as  be  shall  think  fit,  reserving  all  questions  as 
to  expenses." 

"6/A  Jultf  1831 The  Lord  Ordinary  having  heard  parties' 

procurators,  Allows  the  suspender  to  prove,  by  the  persons  named 
in  the  record,  as  having  been  present  at  the  communing  when 
the  bill  for  j£22,  19.  6.  was  granted,  what  was  the  res  gesta 
which  took  place  at  the  said  commnning,  and  on  wbat  acccount 
cautioners  were  required  to  subscribe  said  bill,  and  allows  the 
respondent  a  conjunct  probation  regarding  the  same  -.  Farther, 
grants  diligence  at  the  instance  of  both,  or  either  of  the  parties, 
for  citing  witnesses;  and  grants  also  commission  to  the  Sheriff 
of  Perthshire,  whom  failing,  his  Substitute,  to  take  the  deposi- 
tions  of  said  witnesses ;  to  be  reported  on  or  before  the  third 
sederunt-day  in  November  next" 

A  proof  was  accordingly  led  by  the  suspender.     On 

advising  this, 

'<  The  Lord  Ordinary  (6th  December  1831,)  having  heard 
parties*  procurators  upon  the  proof  adduced,  and  whole  prooesi. 
Finds,  that  the  res  gesta,  at  the  time  the  bill  for  £^2, 19.  0.  was 
granted,  as  now  proved,  distinctly  shews  that  the  bill  was  in* 
tended  to  settle  the  amount  of  the  decree  that  had  been  obtained 
in  absence,  which  bad  been  suspended,  and  which  the  parties 
had  met,  along  with  friends  mutually  chosen,  to  settle ;  therefore, 
sustains  the  reasons  of  suspension,  suspends  the  letters  simpiieiierf 
and  decerns ;  Finds  the  suspender  entitled  to  expenses  ;  and  re- 
mits the  account  thereof,  when  lodged,  to  the  Auditor,  to  tax 
the  same,  and  report.'* 

The  charger  reclaimed.    At  advising. 

Lord  GUnlee  observed,  that  the  Court  had  required  evidence 
of  the  compromise  alleged.  Full  evidence  as  to  the  &et  and  the 
manner  of  the  compronsise  had  been  obtained.  The  inteilocu- 
tor  was  right. 

Lord  Cringletie  had  no  difficulty,  except  as  to  hew  far  it  was 
competent  to  take  away  the  effect  of  a  decree  by  parok  tesd- 
mony,  although  parole  proof  was  eompatent  to  shew  the  state  in 
which  the  houses  were. 

T/ie  Lord  JusHee-aerk  wis  dessrous  that  the  Coort  should 
not  be  understood  as  laying  down  a  ^nend  rule,  that  patoJe  evi- 
dence was  good  to  prove  what  the  bill  bad  been  granted  for. 
The  proof  regarded  merely  the  allegation  of  a  compromise. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Second  Division Lord  Ordinary,  Medwyn.— i^c#.  More. — 

JU.   Skene.  R.   Thomson Alexander  Giffoi^  S.S.C.,  aiid 

Mowbray  and  Howden,  VV.S.,A|^U.— ^fr  RoUand,  Clerk. — 

[7*.  C] 

9th  Mnrch  1832, 

No,  298 John  L.  King  aid,  PetUioner,  v*  Sir  Andrew 

Agnew,  Respondent. 

Freeholder  —Vote  —  Qualification— Old  Extent  —  Rctour— 
A  party  having  claimed  io  be  enrolled  aS  a/reeMder  on  certain 
lands,  as  a  three  merle  orfortjf  tffUling  land  of  old  ertent—pro- 
duced  in  proof  theret^,  two  extract  retours — the  one  of  ike  special 
service  qfalad^,  €ts  one  of  two  heirs~portionen>  i>»  w/tich,  amovg 
others,  the  lands  in  question  were  described  as  three'Snerk  lands  : 
and  the  otiier  of  a  special  service  in  a  baronj^,  which  stood  in  the 
vaUnt  clause  at  60^  merks,  and  £A0,  6.  S.,  and  fpkich  included 
the  whole  lands  enumerated  in  tiie  former  sendoe,  and  game  them, 
in  the  descriptive  ciauea,  the  generiU'  Htte  of  iO^  m^k  lande, 
which  was  the  exact  amount  of  tke  whole  lends  ^uimerated  in 
that  former  service — Beldt  that  the  qualification  was  goad 

At  tlie    W'igtoBshire  election  in   May  1831,  the 
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petitioner  ansacceasfully  claimed  to  be  enrolled  upon 
a  charter  of  resignation  in  bis  favour,  under  the  Great 
Seal»  12tb  February  1830, 

"  Of  All  and  Whole  the  fallowing;  portion  of  the  lands  and 
barony  of  Corsewall,  vis.  all  and  whole  tbe  lands  of  Ballen- 
\¥yne  or  Balgowan,  with  the  whole  parta,  pendicles,  and  perti- 
nents thereof,  lying  within  the  barony  of  Corse  wall,  parish  of 
Kirkcum,  and  shire  of  Wigton/* 

with  instrument  of  sasine  thereon.  And  to  instruct 
that  the  said  lands  were  a  three-merk  or  forty  shilling 
land  of  old  extent,  he  produced  extract  retour  of  the 
special  service  of  Janet  Campbell,  grand-daughter  of 
the  deceased  Finlay  Campbell  of  Corsewalli  as  one  of 
the  two  heirs-portioners  of  her  said  grandfather,  dated 
27th  April  1568  ;  as  also,  extract  retour  of  the  special 
service  of  John  M'Dowall  of  Garthland  to  Uchtred 
M'Dowall  his  father,  dated  the  17th  day  of  October 
1600.     Of  these  the  former  ran  thus  : 

"  Quod  quondan)  Finlous  Campbell  de  Corswell,  aviis  Janctae 
Campbell  latricis  prvsentium,  obiit  ultimo  vestit.  et^sasit.  ut 
de  feodo  ad  fidem  et  paeem,  S.D.N.  Regis  et  8uor.  predeces- 
soruxn  de  omnibus  et  sin^Iis  decern  mercatis  cum  dimidia  mer- 
rat.  terrar.  subscript,  viz.  Tribus  merrutis  terrar.  de  Airie ; 
trihus  roercatis  terrar.  de  Knokbrek  et  Auchinss ;  tribus  mer- 
catis  terrar.  de  Balgoone.  Et  de  viginti  solidatis  terrar.  de 
Cambrok  antiqui  extentus  cum  pcrtinen.  jacen.  in  parochia  de 
Kirkcum,  infra  vicecomitat.  de  Wigtoun.  Et  quod  diet.  Ja- 
ncta  est  unade  duabus  hseredibus  portionarus  diet,  quond.  Finlai 
avi  sui  de  predict,  terria  cum  pertinen,  viz.  de  dimidietate  earun. 
extenden.  ad  quinque  mercat.  et  quadrn^nta  denariar.  terra- 
rum  supra  script.  Et  quod  est  legitimae  aetatis.  Et  q.  prsedict 
quinq.  mercats  et  quadraginta  deoariar.  terarrum  predict,  ex 
decern  mercat.  cum  dimidia,  mercat  terrarum  prescript  valent 
none  per  annum,  decern  libris  et  decern  solidis  usualis  monetae 
regni  Scotiae;  et  tempore  pacis  \'a]uerunt  tribus  libris  et  decem 
solidis  monetae  pnescript  Et  quod  pixedict.  terrx  cum  perti- 
nen.  tenentur  in  capite  de  S.D.N,  rege,  pcrservitiuro  wardae  et 
relevii  et  communis  sects  in  curiis  vicecomitatus  de  Wigtoun.*' 

And  the  latter : 

«*  Quod  quondam  Uchtredus  M*Dowell  de  Garthland,  pater 
Joannis  M'Dowell,  latoris  praesentium,  obiit  ultimo  vestitus  et 
sasitus,  utde  feodo  ad  fidem  et  pacem,  S.D.N.  Jacobi  sexti 
Scotorum  regis  illustrissimi.  In  totis  et  integris  terris  baroniis 
molendinis  et  aliis  subtus  specificat.  viz.  Decem  mercatis  cum 
dimidia  roercate  terre  de  Arie,  Knokbrek,  Caimebrok,  et  Bal- 
Hngowyne,  Duabus  mercatis  terrarum  cum  dimidia  mercatae  terre 
de  Mye,  cum  superioritate  duanun  mercatarum  et  dimidia  mer- 
cata!  terre  de  Knocknayne  existcnd.  pars  decem  mercatarum 
terrarum  de  Bruchjcrk,  jacen.  in  parochiis  de  Kirkcum  et  Stany- 
kirk  infra  rice-comitatura  predict.  Omnes  unit,  et  annexat  in 
una  libera  Baronia  de  Corswell  nuncupand,  Extenden.  in  in-, 
tegro,  ad  sexaginta  mercatas  et  dimidia  mercate  terre  in  proprie> 
tate  et  tenendrietate.  Et  quod  praedicta  baronia  de  Corswell 
jacen.  ut  supra  extenden.  ad  pnedict.  Fexag^ita  mercatas  terra- 
rum cum  dimidia  mercate  terre  valent  nunc  per  annum  Summam 
centum  vi^nti  et  unam  librarum  monece  antedicte  et  tempore 
pacis  valuit,  summam  quadraginta  librarum  sex  solidorum  et 
octo  denariorum  monete." 

Tbe  respondent  objected, 

*•  That,  by  tbe  act  ]6tb  Geo.  II.  cb.  11.  sec.  8,  it  is  declar- 
ed,  that  no  person  shall  be  entitled  to  be  enrolled  in  respect  of 
the  old  extent  of  his  lands,  unless  such  old  extent  is  proved  by 
a  retour  of  the  lands.  That  in  bis  claim  two  retours  are  found- 
ed on,  which  is  illegal,  but,  moreover,  neither  of  the  two  proves 
that  the  lands  mentioned  in  the  claim  are  of  the  legal  extent, 
inasmuch  as  in  the  retour  of  Julin  M'Dowall,  dated  17th  Oc- 
tober 1600,  there  no  doubt  are  described  the  ten-roerk  and  half- 
merk  land  of  Airie,  Knockbrek,  Cairnebrok,  and  Ballingowyne ; 
but  the  extent  of  the  lands  mentioned  in  the  claim  is  not  proved 
by  the  said  retour ;  and,  in  the  other  retour  of  Jauct  Campbell^ 


dated  27th  April  1568,  the  lands  of  Auchins  are  included  as 
purt  of  the  said  ten-aiid.o-half  merk  lands,  which  are  not  men- 
tioned in  tbe  former  retour ;  and  the  valent  clause  of  Jan^t 
Campbell's  retour  does  not  prove  the  extent  of  the  lands  in  tbe 
claim,  as  it  only  relates  to  one-balf  of  them  ;  and  It  ia  settled 
law,  bj  the  decision  in  the  case  of  M'Dowall  v.  Buchanan, 
20th  February  1787,  and  by  the  authorities  of  Mr  Wight  and 
Mr  Connell,  that  although  the  valent  clause  bears,  that  tbe  half 
of  certain  lands  is  worth  a  particular  amount,  that  will  not  b<^ 
held  evidence  that  the  whole  is  worth  twice  that  amount,  even 
although  in  tbe  descriptive  clause  the  whole  is  mentioned  as  ht* 
ing  of  double  value." 

The  petitioner  answered : 

**  That  it  is  not  illegal,  but,  on  the  contrary,  it  is  very  com- 
mon, to  refer  to  more  than  one  retour  in  proof  of  the  old  ex- 
tent; and  by  the  retour  of  John  M*UowalI,  as  heir  to  Uchtred 
M'Dowall,  his  father,  dated  17th  October  1600,  the  following 
lands  are  thus  described: — Thcten-merk  and  half-merk  lands  of 
Airie,  Knockbrek,  Cairnebrok,  and  Ballingowyne,  and  that  these 
lands  are  included  in  the  cumulo  value  of  sixty  merks  and  a 
half;  and  it  bas  been  found  by  the  Court  of  Session,  and  House 
of  Peers,  in  various  instances,  that  said  cumulo  article  of  old 
extent  is  sufficient  to  prove  the  old  extent  of  every  article  in 
the  relative  enumeration  in  the  descriptive  clause.  And  it  be- 
ing thus  proved,  that  the  wJiole  lands  of  Airie,  Knockbrek, 
Caimebrok,  and  Ballingowyne  are  of  old  extent  ten  merks  and 
a  half,  the  claimant  has  produced  the  other  retour,  dated  27th 
April  1568,  which  proves  that  said  ten-and-a-half  merk  lands 
was  composed  of  the  following  particulars,  viz. — the  three-raerk 
lands  of  Airie,  the  three-merk  lands  of  Knockbreck,  and  Auch- 
enss,  the  three-merk  lands  of  Balgoone,  and  the  twenty-shilling 
(or  one-and-a-half* merk)  lands  of  Cairnebrok,  in  which  Finlay 
Campbell  died  last  vest  and  seised.  And  as  it  is  upon  the  three- 
merk  lands  of  Balgoone,  or  Ballingowyne,  that  the  claimant 
claims,  be  maintains  that  the  old  extent  is  sufficiently  proved  : 
for  although  Janet  Campbell,  one  of  his  two  grand-daughters, 
is  only  served  as  one  of  his  two  heirs-portioners,  it  is  the  un- 
divided half;  and  therefore  the  old  extent  of  her  half  being 
proved  to  be  ^3,  lOs.,  the  other  undivided  half  mubt  indisput- 
ably be  also  £S,  lOs.,  making  together  £7  Scots  of  old  ex- 
tent, which  is  equal  to  ten  merk  and  a  half,  corresponding  with 
the  description  in  tliis  retour,  and  also  in  that  of  the  retour 
aforesaid  in  1600;  and  with  regard  to  the  small  pendicle  of 
Aucheuss  bcMng  in  the  one  retour  but  not  in  tbe  other,  it  is 
evidently  a  pendicle  attached  to  the  three-merk  land  of  Knock- 
brek, and  does  not  in  the  least  affect  the  separate  article  of  the 
tbrec-merk  land  of  Balgoone,  now  claimed  upon." 

In  June  1831,  he  presented  his  petition  and  com- 
plaint. Tbe  respondent  answered, — That  tbe  retour 
of  1568,  contained  no  evidence  that  the  particular 
lands  of  Ballenwyne,  or  Balgowan,  were  ever  valued 
as  a  tbree-merk  land  of  old  extent :  That  the  retour 
of  1600  gave  no  information  as  to  tbe  value  of  these 
lands  as  a  separate  sabject,  but  only  as  one  of  a  par- 
cel of  lands  in  a  barony :  Tbat  tbe  combination  of  the 
two  retours  could  avail  tbe  petitioner  as  little ;  and 
tbat  tbey  exhibited  a  discrepancy. 

**  The  Lord  Ordinary  (24th  December  1831,)  having  con- 
sidered tbe  petition  and  complaint,  with  the  answers  and  notes 
of  pleas  in  law,  In  respect  that  there  are  some  points  urged  in 
the  answers  which  were  not  alluded  to  in  the  Court  of  freehold, 
era,  and  are  not  met  in  the  complaint;  and  iu  respect  that  the 
coroplainer  aaka  an  order  for  cases,  appoints  the  parties  to  lodge 
cases  on  the  points  of  law  which  arise  in  tbe  cause,  by  the  box- 
day  in  the  recess,  and  to  revise  and  lodge  the  same  by  the  first 
scderunt-day  in  January ;  and  appoints  printed  copies  thereof, 
and  of  tbe  complaint  and  answers,  &c.,  to  be  put  into  the  boxes 
of  the  Lords  of  tbe  Second  Division  of  the  Court,  in  order  to  be 
reported,  and  makes  great  avizandum  with  the  process  to  the 
Lords." 

Cases  were  accordingly  given  in.  The  petitioner 
pleaded— L  It  is  sufficiently  instructed  by  the  retour 
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of  Janet  Campbell,  as  heir-portioner  of  her  grand- 
fiither,  Finlay  Campbell,  dated  27th  April  1^68,  that 
the  lands  of  Balgoone,   Ballenwyne,   or  Balgowan, 
whereon  the  petitioner  claims  to  be  enrolled, .  are  a 
three-merk  or  408.  land  of  old  extent.     Inasmuch  as 
the  §aid  retour  in  the  descriptive  clause,  states  the 
said  lands  of  Balgoone,  Ballenwyne,  or  Balgowan,  to 
be  a  three-merk  land  of  old  extent;  and  along  with 
two  other  parcels,  viz.  Airie,  and  Knokbrek,  of  three 
inerks  each ;  and  a  third  parcel,  viz.  Cairnbrok,  of  Ijt 
merk,  to  amount  in  whole,  to  a  10^  merk  land,  in  all 
of  which  the  said  Finlay  Campbell,  her  grandfather, 
had  died  last  vest  and  seased.    And  inasmuch  as  in 
the  valent  clause,  the  said  Janet  Campbell's  pro  indi- 
viso  half  of  the  above  four  parcels  is  retoured  to  a 
£3,   lOs.  or  5^  merk  land. — II.  When  a  person  is 
served  heir-portioner  in  the  pro  indiviso  half  of  lands, 
in  the  whole  of  which  lands  the  predecessor  had  died 
last  vest  and  seased,  and  the  said  pro  indivito  half  is 
retoured  in  the  valent  clause  to  a  certain  amount,  this 
affords  sufficient  legal  evidence  that  the  whole  is  in 
cumulo  exactly  double :  and  that  each  of  the  two  por- 
tions of  the  cumulo  is  exactly  one  half,  neither  more 
nor  lesti, — the  one  proposition  following  by  necessary 
and  arithmetical   consequence  from  the  other. — III. 
The  retour  of  John  IVPDowall  of  Garthland,  to  his 
father,  Uchtred  M'Dowall,  dated  17th  October  1600, 
enumerates  various  lands  in  the  descriptive  clause, 
and  particularly  the  said  four  parcels  of  Airie,  Knok- 
brek, Balgowan,  and  Cairnbrok,  as  constituting  a  10^ 
merk  land  ;  and  the  whole  amount  of  the  different  par- 
cels is  stated  in  said  descriptive  clause  to  be  60^  merks, 
while  in  (he  valent  clause  the  whole  of  the  said  parcels 
are  retoured  in  cumulo  to  be  £40,  6.  8.,  corresponding 
exactly  with  the  above  60^  merks  in  the  descriptive. 
This  is  legal  evidence  in  corroboration  of  the  fact  esta- 
blished by  the  other  retour,  that  the  whole  lands — in 
one-half  of  which  Janet  Campbell  was  served  heir-por- 
tioner— amounted  to  104  merks  in  cumulo;  and  that  the 
parcel  thereof,  called  Balgowan,  whereon  the  petitioner 
claims,  amounted    to  a  three-merk   or   40s.  land. — 
XV.  \\  here  the  valent  clause  corresponds  in  cumulo 
exaetly,  or  with  a  slight  variation,  with  the  descriptive 
clause,  wherein  the  parcels  are  separately  enumerated, 
the  descriptive  clause  has  always  been  held  to  afford 
sufficient  evidence  of  t)ie  extent  of  the  separate  parcels. 
— V.  The  Act  16th  Geo.  JI.  chap.  11,  which  declares 
the  only  evidence  of  old  extent  to  be  a  retour  prior 
to  16th  September  1681,  does  not  restrict  the  proof  to 
any  particular  clause  of  the  retour. — VI.  The  petitioner 
can,  if  necessary,  recover  the  instrument  of  sasine, 
showing  that  Janet  Campbell's  sister,  Marion,  was  in- 
feft  in  the  other  pro  indiviso  half  of  the  same  10^  merk 
lands  of  old  extent,  as  the  other  heir-portioner  of 
Finlay  Campbell;  and  he  could  further  recover  evi-r 
dence,  by  charters  and  sasines,  that  Marion  and  Janet 
Campbell  sold  their  lands  to  Uchtred  M^Dowall  of 
Garthland,  who  was  infeft  in  the  whole  of  them  in  the 
year  1591.     And  further,  that  it  was  under  that  title 
that  his  son,  John  M*Dowall,  was  served  heir  to  him 
by  the  foresaid  retour  of  17th  October  1600;  and 
again,  that  John  M*Dowall,  junior,  was  served  heir  to 
his  father,  John  M^Oowall,  senior,  by  a  retour,  5th 
January  16^5.     The  respondent  pleaded  generally — 


The  complaint  is  groundless,  inasmuch  as  the  peti- 
tioner does  not  possess  the  qualification  required  by 
law  for  his  being  admitted  to  the  roll  of  freeholders ; 
and  more  particularly,  inasmuch  as  he  daimed  to  be 
enrolled  on  a  three-merk  or  forty-shilling  land  of  old 
extent,  and  did  not  instruct,  habifi  modoy  that  the  lands 
claimed  on  were  truly  of  such  extent. 
At  first  advising,  February  24,  1832, 

Tiie  Lord  Jtutice-Clerk  called  the  attention  of  parties  to  a  case 
not  reported  in  the  books,  or  noticed  on  either  side ;  viz.  a  peti- 
tion and  complaint  at  the  instance  of  himself  and  Mr  Oswald, 
dated  6th  February  1802,  in  reference  to  a  vote  upon  the  lands 
of  Cnlellan,  in  Ayrshire,  which  was  ultimately  sustained. 

The  case  was  in  consequence  delayed,  till  the  parties 
should  have  time  for  examination.  At  again  advising, 
the  petitioner  stated,  that  in  the  case  of  Stewart  in 
1807,  this  very  Garthland  retour  had  been  held  by  the 
Court  to  be  unchallengeable. 

The  L^d  JuMtice-CUrk  was  in  a  particular  situation,  as  having 
had  a  good  deal  to  do  with  the  cases  which  had  settled  the  law. 
It  was  found  to  be  not  necessary,  that  in  terms  of  the  Act  1749; 
the  old  extent  should  be  proved  by  an  identical  retour  of  the 
lands.  It  was  held  not  necessary  that  the  old  extent  be  esta- 
blished by  a  retour  for  each  parcel  of  land.  Then,  in  the  case 
from  Ayrshire  in  1803,  the  party  claimed  to  be  enrolled  in  rir- 
tue  of  the  ^5  land  of  Culellan.  He  produced  a  lady's  retour  in 
the  lands  of  Culellan,  Hillhouse,  and  Holmes.  He  had  no  pre- 
tensions to  Hillhouse  and  Holmes.  But  he  produced  other  re- 
tours  of  Hillhouse  at  40s.,  and  of  Holmes  at  £^  whence  he 
inferred,  that  if  they,  being  called  the  half,  were  £5,  Culellan 
must  be  £5  also.  But  this  was  not  held  necessarily  to  follow. 
How  the  Court  arrived  at  the  conclusion  to  which  they  carae,  he 
did  not  know,  unless  it  was  in  virtue  of  the  combined  operation 
of  the  three  retours.  But  so  it  was  that  they  confirmed  the 
principle  in  the  case  of  HilL  Now,  was  there  evidence  here  ? 
The  lady  held  as  heir-portioner />ro  indiviso*  But  he  whs  by  no 
means  satisfied  that  the  case  of  Buchanan  ruled  the  present. 
There  the  retour  bore  only  that  the  half  was  a  ^13  land!  And 
it  was  not  proved  that  the  ancestor  was  ever  infeft  in  the  whole 
jC26.  'Whereas  here,  the  ancestor  died  possessed  of  the  whole 
tenure  of  ^10,  and  the  lady  was  the  heir-portioner  pro  inditnto^ 
He  was  not  prepared  to  say  with  the  petitioner,  that  the  vote 
would  be  good  upon  that  retour  aloncf.  But  reference  might  be 
made  to  the  other,  viz.  the  Garthland  retour.  The  slight  dis- 
crepancy was  of  no  moment.  It  arose  from  a  mere  error  co/cu/t, 
which  could  never  vitiate  a  qualification.  The  case  of  Stewart 
need  not  be  gone  into.  The  Garthland  retour  established,  that 
the  whole  four  parcels  made  exactly  a  10^  merk  land.  Therefore* 
on  the  strength  of  the  decisions  which  rendered  a  single  retour 
for  each  parcel  unnecessary,  he  thought  the  rote  good. 

The  Court 

"  Find,  that  the  freeholders  of  Wigtonshire  did  wrong  in  refus- 
ing to  admit  the  complainer  upon  the  roll  of  freeholders  of  said 
shire,  at  their  meeting  for  electing  a  commissioner  to  Parliament, 
on  the  1 6th  of  May  last :  Therefore,  grant  warrant  to>  and  ordain 
the  Sheriff-clerk  of  said  shire  to  place  the  complainer's  name 
on  the  said  roll  accordingly,  in  the  same  situation  on  which  it 
would  have  stood  had  his  daim^  been  duly  sustained  on  the  said 
day,  and  desern  :  Allow  this  decree  to  be  extracted  ad  interim  .• 
Further,  find  the  complainer  entitled  to  expenses ;  allow  an  •«> 
count,*'  &c. 

Authorities  for  Petitioner.— Wight,  p.  168.  B.  III.  c.  2. 
Colquboun,  5th  February  1745,  Falc.  Davidson  v.  Hill,  22d 
June  1602 ;  Belches,  1790.  Bell,  p.  17a  Do.  p.  171-5.  Elchies 
V.  Member  of  Parliament,  No.  55,  28th  February  175S.  Aber- 
crombie  o.  Baird  ;  Bell,  p.  181-2.   16th  Geo.  II.  c.  2. 

Authorities  for  Respondent— Bell,  Elect.  Law,  p.  169,  170, 
178.  Wiffht.  p.  167,172.  M*Dowall  v.  Buchanan,  20th  February 
1787;  M.  8625.  Supplement  to  Wight,  p.  26;  Connell,  p. 
105-6.  Malcohn,  2dd  January  1767;  M.  8592;  Belches,  1790. 
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OtridBOD  V.  Hill,  22d  June  1802.     Montsomery,  15tli  June 

Mia 

Second  DiTision. — Lord  Ordinary,  MoDcreiff.<^^cl.  Dean 
ef  Facult7(Hope),  Bell,  J.  Miller. — Alt,  Jameson,  Ivory. — 
Vans  Hatbom,  W.S.,  and  Thomas  M'Keozie,  W.S.,  AgenU.— 
Mr  Thomson,  Clerk.— [T.  C] 


9th  March  1832. 

No.  299.— WiLUAM   HfiNDSasoN,  Advocator,  v.  Christopheb 

BuBNB,  &C.,  BeiponderUt. 

Process — Expenses — Pleas — Agreement — Wages — J  party  of 
saUort  having  been  employed  to  carry  a  leaky  vettel  to  her  destina' 
tion,  and  promised  immediate  payment — payment  having  been 
delayed— -a  petitianjbr  wages  anil  board'Wages  having  been  pre- 
tented  by  them — the  wages  alone  hewing  been  tendered  with  the 
answers — the  Inferior  Court  having  given  them  only  their  wages, 
but  the  greater  part  tf  the  pleadings  having  been  occujned  with 
another  question  deHded  in  their  favour— Held,  that  they  were 
entitled  to  expenses. 

■  The  brig  Naiad,  John  Berry,  master,  sailed  from 
Liverpool  foe  Limerick  and  other  ports,  under  articles. 
She  arrived  at  Inverness,  leaky.  -  The  master  took 
in  the  respondents  to  work  the  ship  to  Borrowstoan- 
ness.  They  signed  the  original  articles,  and  he  sign- 
ed the  following : 

*'  These- do  certify,  that  I  have  herehy  agreed  with  the  said 
Christopher  Bums,  and  John  Gumming,  to  proceed  from  this 
place  on  board  the  oriff  Naiad,  'to  Borrowstounness,  for  which 
I  agree  to  pay  them  the  sum  of  £5  Sterlihg  each  man,  on  arrival 

of  the  ship  at  the  said  place,  Borrowstounness P.S. — In  case 

tbe  vessel  should  be  under  the  necessity  of  putting  into  any  har- 
bour, and  to  discharge,  before  reaching  the  said  Borrowstoun- 
ness, that  we  will  be  entitled  to  receive  the  said  sum,  £5  Ster- 
ling each  man.  (Signed)        John  Berry,  Master.** 

Another  respondent,  John  Gray,  was  similarly  engaged 
for  £4.  The  yessel  reached  Borrowstounness  on 
Friday  the  22d  of  April  1831.  The  respondenU,  who 
were  total  strangers  there,  applied,  without  discharg- 
ing the  cargo,  for  immediate  payment  of  their  wages, 
hot  were  told  that  they  should  not  receive  it  till  the 
25th.  On  that  day,  they  presented  a  petition  to  the 
Sheri£f,  ag^nst  the  master  and  the  advocator  as  acting 
•wner,  for  their  wages,  and  for  wages  and  board  wages 
till  payment.  To  this  petition,  long  answers  were  given 
in,  chiefly  pleading  upon  the  effect  of  the  original  ar- 
ticles. At  the  same  time,  a  tender  was  made  of  the 
wages,  without  board  wages,  and  their  amount  was 
consigned.     The  Sheriff,  Sth  May  1831, 

**  having  again  considered  this  process,  and  the  record  being 
closed,  Finds  that  the  general  articles  of  agreement  between 
the  master  and  crew  of  the  vessel  in  question  were  entered  into 
ia  a  different  port,  and  long  before  the  pursuers  had  any  thing 
to  do  with  the  vessel :  Finds,  that  the  said  articles,  though 
signed  by  the  pursuers  at  Inverness,  cannot  be  regarded  or  held 
as  binding  on  the  pursuers,  inasmuch  as  these  articles  were  mo- 
dified and  altered  by  the  special  agreements  founded  on  in  the 
libel :  Finds  that  these  special  agreements,  being  entered  into 
by  the  master  in  possession  and  charge  of  the  ve8|^l  at  the  time, 
are  to  be  held  as  binding  on  the  owners  of  said  vessel :  Finds 
that  the  defender,  Henderson,  has  admitted  as  much,  by  offering 
payment  of  the  wages  claimed,  but  refusing  at  same  time  to  pay 
the  extra  wages  incurred  by  the  delay  of  payment :  Finds,  that 
there  is  not  any  analogy  between  the  days  of  grace,  in  payment 
of  bills,  and  that  of  wages  to  poor  seamen  in  a  strange  place, 
who  ought  to  have  been  paid  instantly  upon  the  fulfilment  of 
their  engagement :  A  nd  therefore  repels  the  defences,  and  de- 
cerns in  terms  of  the  libel :  Finds  expenses  due,  and  allows 
an  account  thereof  to  be  given  in.** 

Henderson  advocated^  pleading — I.  Under  the  ship*s 


articles  of  agreement,  signed  by  the  respondents,  and 
which,  by  the  coasting  trade,  Act  31,  Geo.  III.  c. 
39,  sec.  2,  are  declared  to  be  conclusive  and  binding 
to  all  parties,  to  all  intents  and  pnrposes,  the  respon- 
dents were  bound  by  the  express  clause  contained  in 
them,  providing,  *<  That  no  officer  or  seaman,  or  per- 
son belonging  to  the  said  ship,  shall  demand  or  be 
entitled  to  his  wages,  or  any  part  thereof,  until  the 
arrival  of  the  said  ship,  at  the  above  mentioned  port 
of  discharge,  and  her  cargo  delivered,  nor  less  than 
twenty  days,  in  case  the  seaman  is  not  employed  in 
the  delivery.*' — II.  At  least,  the  advocator  was  not 
bound  to  make  payment  of  the  wages  due  to  the  re- 
spondents, sooner  than  within  five  days  after  the  ship 
was  entered  at  the  Custom-house,  or  after  the  respon- 
dents were  discharged,  as  provided  by  the  said  act. — 
III.  Supposing  the  alleged  separate  agreements,  found- 
ed on  by  the  respondents,  to  be  entitled  to  any  con- 
sideration, the  vague  terms  contained  in  them,  as  to 
the  wages  being  due  on  the  arrival  of  the  vessel  at 
Borrowstonnness,  are  not  sufficient  to  control  the 
more  specific  stipulation  in  the  articles  of  agreement, 
or  the  positive  provision  of  the  statute  and  custom  of 
trade. — IV.  The  action  having  been  thus  prematurely 
brought,  and  the  wages  having  been  immediately  ten- 
dered, and  thereafter  consigned,  along  with  the  first 
pleading  for  the  advocator,  the  action  ought  to  have 
been  dismissed,  with  costs.— ^V.  Supposing  there  had 
been  any  mora  on  the  advocator's  part,  in  paying  the 
wages,  so  as  to  entitle  the  respondents  to  raise  an  ac« 
tion  for  them,  or  to  claim  interest  on  the  amount, 
they  were  not  entitled,  after  their  service  had  ceased, 
to  claim  additional  wages  and  board-wages  for  the 
mere  delay  of  payment,  and  that  till  the  time  they 
should  receive  their  wages,  as  was  concluded  for  in 
their  petition,  and  decerned  for  by  the  Sheriff. — VI. 
The  allowance  to  the  respondents  of  78*  6d.  a-day 
each,  from  the  time  when  their  service  expired  to  the 
time  when  their  full  claim  should  be  paid,  is  in  every 
respect  illegal,  unwarrantable,  as  well  as  grossly  exorbi- 
tant* The  respondents  pleaded — I.  The  claims  of  the 
respondents  must  be  regulated  by  the  special  agreement 
between  them  and  the  master  of  the  Naiad,  as  set 
forth  in  the  missives  libelied,  whereby  they  were  en- 
titled to  payment  of  the  stipulated  wages,  immediately 
on  the  sUip  s  arrival  at  Borrowstounness,  or  at  any 
other  port  where  she  might  be  under  the  necessity  of 
discharging  her  cargo. — II.  No  condition  in  the  snip's 
articles,  and  no  statutory  rule  regarding  the  period 
for  payment  of  seamens'  wages  in  tfie  general  case, 
can  be  admitted  to  control  this  special  agreement, 
— III.  The  award  made  by  the  Sheriff's  interlocutor 
for  wages  and  board-wages  to  the  respondents,  till 
payment,  of  the  sum  stipulated  by  the  missives  libelled, 
is  well  founded,  more  especially,  as  they  have  been 
deprived,  throngh  the  advocator's  delay  in  making 
payment,  of  a  lucrative  engagement  for  t\\fi  spring 
trade. — IV.  The  advocator's  reasons  of  advocation  are 
irregular  and  incompetent  under  the  Act  of  Sederunt, 

"  The  Lord  Ordinary  (4th  February  1832,)  having  heard 
parties*  procurators,  and  considered  the  Inferior  Court  process 
and  productions,  recals  the  interlocutor  of  the  Sheriff,  in  so  far 
as  regards  the  claim  of  the  pursuers  for  wages  and  board>w8g«;s 
from  the  date  of  the  ship's  arrival  at  Borrowstounness,  and, 
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guotid  ultrot  decerns  in  terms  of  the  libel :  Finds  the  adro- 
rator  liable  in  expenses,  both  in  this  Court  and  in  the  Inferior 
Court,  and  allows  an  account  thereof  to  be  given  in,  and  to  be 
taxed  by  the  Auditor. — Note. — The  litigation  here  seems  to  be 
roost  absurd  and  unnecessary.  In  the  first  place,  it  is  difficult 
to  acquit  the  pursuers  of  precipitancy  in  raising  the  action,  as 
the  vessel  arrived  at  Borrowstounness  only  on  the  22d  April, 
and  it  does  not  seem  to  be  denied  by  them,  that  they  were  pro- 
mised payment  on  the  25th,  which  payment  they  declined  to 
receive,  unless  it  was  accompanied  with  wages  and  board-wages 
from  the  date  of  the  ship's  arrival,  and  the  expenses  of  raising 
the  action.  But  the  defender,  instead  of  confining  himself  to 
these  questionable  points,  chose  to  enter  into  the  general  de- 
fence, that,  by  the  ship's  articles  of  agreement,  signed  by  the 
pursuers,  they  were  not  entitled  to  demand  their  wages  until 
twefoty  days  after  the  arrival  of  the  vessel ;  and  it  is  from  the 
discussion  of  this  point  that  the  whole  expense  has  arisen.  Now, 
the  Lord  Ordinary  agrees  with  the  Sheriff  in  thinking  that  the 
printed  paper,  termed  *  Articles  of  Agreement,*  founded  upon 
by  the  defender,  cannot  control  the  terms  of  the  missive  grant- 
ed by  the  master  of  the  vessel.  That  printed  paper  describes 
the  voyage  as  from  the  port  of  Liverpool  to.  Limerick,  or  to  any 
other  port  in  Great  Britain,  while  the  voyage  for  which  the  pur- 
suers were  engaged,  was  from  Inverness  to  Borrowstounness. 
Although,  therefore,  the  pursuers,  by  signing  that  printed  pa- 
per at  Inverness,  may  have  subjected  themselves  to  such  part  of 
the  regulations  as  were  generally  applicable  to  them  in  the  dis- 
charge  of  their  duty,  the  clause  reganding  the  term  of  payment 
of  wages,  in  such  printed  paper,  cannot  receive  effect,  in  oppo- 
aition  to  the  express  written  obligation  granted  by  the  master  at 
Inverness,  certifjring  that  he  had  agreed  with  the  pursuers  to 
proceed  from  that  place  to  Borrowstounness,  and  to  pay  them 
the  stipulated  sum,  *  on  arrival  of  the  ship  at  the  said  place, 
Borrowstounness.'  In  regard  to  the  claim  for  wages  and  board- 
¥mges,  the  Lord  Ordinarv  sees  no  ground  for  sustaining  it  To 
that  extent  he  has,  therefore,  altered  the  Sheriff*s  interlocutor, 
but,  considering  all  the  circumstances  of  the  case,  and  in  par- 
ticular, that  the  expense  has  arisen  entirely  in  the  discussion  of 
the  general  defence,  he  has  thought  the  respondents  entitled  to 
expenses." 

The  advocator  reclaimed  in  regard  to  expenses, 
ivhich  he  contended  should  have  been  given  to  him. 
The  respondents  ansivered, — That  the  only  point  on 
which  he  had  been  successful  in  the  Inferior  Court, 
Tiz.  that  of  board-wages,  occupied  hardly  any  part  of 
the  pleadings,  which  were  almost  wholly  occupied  with 
argument  upon  the  effect  of  the  original  articles.  At 
advising. 

The  Lord  Justice-CUrk  held,  that  unless  the  missive  were 
impugned,  the  seamen  were  entitled,  de  jure,  to  demand  their 
wages.  Although  the  case  was  trifling,  the  principle  involved 
*  in  it  was  important.  To  decide  against  these  parties,  would  be 
attended  with  great  danger  to  the  commerce  of  the  country. 
They  had  taken  the  ship  round,  at  the  peril  of  their  lives.  If 
they  had  advocated,  they  would  have  got  their  board-wages  down 
to  the  date  of  the  tender. 

Lord  Meadowbank  thought  it  important  to  attend  to  dates. 
The  petition  had  been  presented  on  the  third  day,  when  there  had 
been  neither  payment  nor  tender.  The  tender  was  made  eight 
or  ten  days  after.  But  during  all  that  time,  these  people  had 
been  kept  out  of  the  wages  which  they  should  have  got  at  the 
moment,  and  were  left  to  starve,  in  the  faceof  a  written  obligation. 
The  respondents  had  committed  a  great  mistake,  in  not  asking 
the  Court  to  give  them  wages  and  board-wages  to  the  date  of 
tender.  Yet  the  Court  would  not  shut  their  eyes  to  the  nature 
of  the  proceedings  below,  which  had  been  long,  and  in  which  a 
grave  argument  had  been  maintained,  contrary  to  all  good  faith, 
by  the  advocator.     Expenses  should  be  given. 

Lord  Cringletie  was  surprised  that  the  advocation  had  passed  ; 
for  the  interlocutor  advocated  was  not  a  final  one,  on  which  a 
charge  could  be  given,  inasmuch  as  it  did  not  specify  the  time 
for  which  the  board-wages  were  to  run.  But  since  it  had  been  pas- 
sed, he  would  observe,  in  reference  to  the  31st  Geo.  III.  c.  39,  that 


if  Lord  Fallciton  had  looked  at  section  5th,  he  would  hAve  found 
that  the  master,  &c.  were  bound  to  pay,  exactly  according  to  the 
agreement  now  pursued  on,  and  to  pay  £\  additional  to  each 
man,  in  case  of  delay.  The  original  articles  could  never  apply 
to  the  claim  by  the  Inverness  sailors. 

The  Court  refused  the  note,  with  additional  ex- 
penses. 

Authority  for  Advocator. — 31  Geo,  III.  c  39. 

Authorities  for  Respondents. — 31  Geo.  lit.  c.  39,  §  5.  Act 
of  Sederunt,  llth  July  1828,  §  25,  52.  Murray  v.  M'Nair, 
21st  February  1829. 

Second  Division. — Lord  Ordinary,  Fullerton — Act,  Skene* 

Neaves Aft,  R.  Thomson. — Greig  &  Morton,  and   William 

Allan,  Agents Mr  Thomson,  Clerk— [T.  C] 

10//*  March  1832. 

No.  800. — Donald  Macdokalb  or  Cantach,  Suipender,  v. 
Pataick  Rose  &  Donald  FowLEft,  Chargeru 

Process  — Competency — Interdict —  Suspension — An  interdict 
having  been  granted,  and  declared  perpetual  hy^n  infirior  Jmdge^ 
against  a  taie  of  goods  poinded  under  regular  diligence;  and 
expenses  having  ketn  found  due,  and  the  decree  extracted  Jor 
these  expenses,  and  a  suspension  brought  of  the  charge  for  these 
expenses ;  ami  also  complaining  of  the  judgment  on  the  merits 
— Htld,  that  it  was  competent  to  review  the  judgment  vpon  the 
merittf  as  well  as  in  regard  to  expenses,  by  $us{tensivn, 

Macdonald  obtained  decree  against  £wen  Fowler 
for  a  debt  due  by  him,  and  thereupon  having  raised 
diligence  on  9th  October  1826,  a  poinding  was  exe* 
Gated  of  a  grey  mare,  a  cart  and  harness,  a  cow  and  a 
calf,  which  were  found  on  the  premises  occopied  by 
Ewen  Fowler,  with  whom  his  son,  the  charger,  Donald 
Fowler,  lived  in  family.  It  was  alleged  by  the  charger, 
but  denied  by  the  suspender,  that  kt  this  time  Donald 
Fowler  stated  to  the  messenger,  that  the  articles 
poinded  were  his  property,  and  did  not  belong  to  his 
father,    Ewen.      The    messenger   having,   however, 
proceeded  with  the  poinding,  Donald  Fowler  presented 
an  application  to  the  Sheriff  of  R6ss-sbire,  praying 
for  an  interdict  against  the  sale  being  carried  into 
effect.     In  support  of  this  application,  he  averred. 
That  the  articles  poinded  were  his  property:  That 
they  had  been  given  by  his  father,  hwen,  to  a  iMr 
Ure,  in  July  1828,  in  payment  of  a  debt  due  to  that 
gentleman,  and  founded  upon  a  letter  or  doqaet»  sab* 
scribed  by  the  respective  parties,  in  evidence  of  this 
transaction.     It  was  farther  stated,  that  the  charger, 
Donald,  who  was  a  young  man  employed  in  driving 
stones,  ditching,  ^c,  on  Mr  Ure*s  property,  had  pur* 
chased  the  same  articles  from  Ure  on  6th  August 
1828,  for  which,  together  with  a  quantity  of  meal, 
he  granted  his  bill,  payable  at  four  months,  for  £27, 
4s.  8d.     There  was  produced  in  support  of  this  state- 
ment, a  memorandum,  signed  by  Mr  Ure,  bearing 
that  be  had  sold  such  articles,  and  that  the  bill  had 
been  granted.     The   bill   itself  was  also  produced. 
These  averments  were  denied  by  the  suspender ;  who 
averred,  that  the  whole  was  a  mere  device  to  defeat 
his  diligence.    And  he  averred,  as  stated  io  the  6th 
reason  of  suspension, 

**  and  offered  to  establish  the  assertion  hj  evidence,  that  these 
alleged  transactions  ^"ere  altogether  fictitious,  collusive  and 
fraudulent,  and  got  up  for  the  sole  purpose  of  obstructing  the 
suspender  in  recovering  his  debt:"  '*  That,  instead  of  there  bav- 
ing  been  any  real  transfer  to  Mr  Ure,  and  from  him  again  to  the 
charger,  the  subjects  never  for  a  moment  left  the  custody  and 
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control  of  Bwen  Fowler  bimself»  but  lemaiBed  bt&  property  up 
to  tbe  date  of  the  poinding." 

Tbe  Shcriff-sobstitute  pronounced  this  interlocu- 
tor :— 

"  23r/  Ju!y  IBdO The  Sheriff  baying  r«imtted  this  process 

to  bis  Substitute,  for  consideration  and  decision,  and  the  She- 
riff-substitute having  again  considered  the  same,  and  particular- 
ly the  reclaiming  petition  for  Donald  FoWler,  with  the  foregoing 
answers  thereto,  together  with  his  interlocutor  of  the  5th  Man-b 
last,  reclaimed  against,  witb  the  whole  previous  pleadings  and 
documents  produced :  He  finds  that  tbe  bill  and  account  pro- 
duced, being  Nob.  13  and  7  of  the  process,,  bear  jyHma  facie 
eridence  of  their  being  valid  and  legal  documents,  establishing 
the  truth  of  certain  transactions  by  \vbicb  the  property  of  the 
articles,  which  form  the  subject  of  the  process^  appears,  eicfioie, 
to  bave  been  transfeired  from  Ewen  Fowler  to  Mr  James  Ure» 
and  by  the  latter  to  the  original  petitioner,  Donald  Fowler  : 
Finds,  that  as  such)  these  documents  cannot  be  defeated  by  the 
pHtole  proof  offered  by  the  respondent :  Finds^  that  till  these 
documents  are  leduced  in  a  competent  Court,  they  must  be  held 
valid  and  effectual,  in  maintaining  tbe  right  of  the  petitioner  to 
the  property  of  tbe  articles  in  question.  The  Sheriff,  therefore^ 
recals  his  interlocutor,  reclaimed  against,  continues  and  perpe- 
tuates tbe  interdict  already  granted  to  tbe  petitioner :  Finds 
the  re^ndent  liaUe  in  tbe  expense  of  this  process,  whereof 
be  allows  an  account  to  be  gifen  in,  and  decerns.** 

An  appeal  was  lodged  for  the  cohiplainer,  upon 
which  the  following  interlocutor  was  pronounced  by 
the  Sheriff-depute: — 

"  Geanies   ]iouie,  17M  August  1830.— The   Sheriff-depute 
having  considered  the  within  minute  of  appeal  to  him  for  Do- 
nald McDonald,  respondent,  against  his  Substitute*s  interlocu- 
tor of  23d  July  last,  with  the  interlocutor  appealed  from,  and 
baring,  with  nnuch  attention,  gone  over  the  whole  proceedings 
in  this  case,  including  Mr  Ure*s  discharged  account  to  the  pe- 
titioner, for  the  identical  articles  sold  by  him  to  that  person,  on 
fith  August  1828,  and  poinded  by  the  respondent,   with  Mr 
Vre's  holograph  letter  of  29th   September  18-28,  to  Mr  John 
Cameron,  agent  for  the  respondent  at  that  time,  which,  when 
conjoined,  ought,  in  the  Sheriff*.s  opinion,  to  have  satisfied  any 
roasonable  person,  not  too  much   addicted  to  litigation,  that 
there  was  little  chance  of  success  on  the  part  of  the  respondent, 
unless  he  could  bring  home  collusion,  when  a  gentleman  of  Mr 
Trc's  respectability  was  the  purchaser,  from  the  father,  of  the 
articles,  which  he  afterwards   concluded  a  bargain  of  sale  for 
mth  the  son,  the  petitioner  in  the  present  case.     These  papers, 
Noa.  t  and  4«  were  given  in  at  the  very  comriiencement  of 
this  action,  brought  forward  by  the  petitioner,  most  necessarily, 
to  protect  his  property,  unjustly  poinded,  from  being  brought  to 
a  judicial  sale.     The   Sheriff,  with  these  impressions,  highly 
approves  of,  and  confirms  his   Substitute's  inteflocutor  of  !28d 
July  last,  confirming  and  perpetuating  the  interdict  originally 
granted,  and  from  the  pertinacity  of  the  respondent,  in  a  cause 
untenable,  justly  found  him  liable  in  full  expenses,  which  be 
approves  of,  and  appoints  an  account  thereof  to  be  given  in, 
which  he  remits  to  his  Substitute  to  modify  and  decern  for,  and 
further  finds  him  liable  in  the  dues  of  extract,  and  deoems." 

Decree  having  been  extracted  in  name  of  the  charg- 
er, Rose,  as  Fowler's  agent  in  the  cause,  a  charge  was 
^iren,^  of  which  the  present  suspension  was  presented. 
The  bill  having  been  passed,  and  the  letters  expede, 
the  suspender  pleaded — I.  That  the  transaction  re- 
garding the  sale  of  the  subjects  poinded  being  collu- 
sive and  fraudulent,  did  not  transfer  the  property  so 
as  to  free  it  from  the  diligence  of  creditors. — II. 
That  even  a  real  sale,  where  the  possession  continues 
to  remain  publicly  with  the  seller,  leaves  the  subjects 
open  to  the  diligence  of  his  creditors. — III.  That  the 
averments  of  the  suspender  in  the  Inferior  Court  were 
relevant,  and  Otight  to  be  admitted  to  proof. — IV. 


That  a  reduction  was  not  necessary.  For  the  charger 
it  was  pleaded — I.  That  the  charge  being  for  expenses 
only,  it  was  incompetent,  by  way  of  suspension,  to 
inquire  into,  or  open  up  the  decree  upon  the  merits. 
— II.  That  the  goods  were  proved  to  be  the  property 
of  Donald  Fowler,  and  could  not  be  attachable  for 
the  debt  of  his  father. — HI.  That  the  allegations  as 
to  the  collusive  nature  of  the  sale  were  not  relevant, 
and,  besides,  were  disproved  by  written  documents, 
which  could  only  be  challenged  by  reduction. 
The  Lord  Ordinary,  on  9th  December  IbSi, 

'»  In  respect  the  decreet  of  the  Sheriff  has  been  extracted  as 
to  the  point  of  expenses,  and  as  the  interdict  took  effect  imme* 
diately,  repels  the  objections  to  the  competency  of  the  suspen. 
sion  ;  remits  to  the  Sheriff,  with  instructions  to  recal  bis  inter- 
locutor complained  of,  and  allow  the  suspender  a  proof  of  his 
averments,  mentione'd  in  the  sixth  article  of  tbe  revised  reasonsf 
of  suspension,  and  thereafter  to  proceed  as  he  shall  see  cause ; 
reserves  all  questions  of  expenses  until  the  issue  of  tbe  cause* 
and  decerns :  Further,  grants  warrant,  authorises  and  ordains 
tbe  clerk  of  the  bills,  in  whose  bands  the  sums  charged  for, 
amounting  to  £'1^»  16.  11.,  were  consigned,  to  pay  the  said 
sum  to  the  complaincr,  and  decerns." 

The  chargers  having  reclaimed,  the  Court  adhered, 
and  found  expenses  due  since  the  date  of  the  Lord 
Ordinary's  interlocutor,  without  prejudice  to  thei 
reservation  in  that  interlocutor  as  to  previous  ex* 
penses. 

First  Division Lord  Ordinary,  Corehouse.— ^cf.   Cuning- 

hame Alt.  Monro J.  Mackenzie,  W.S.,  and  Geo.  Monro, 

Agents.— Sir  R.  Dundas,  Clerk.— [J.r.D.] 

lOih  March  1832. 

No.  801 A.o.a 

Nobile  Officium—Process^Caption-^  Contempt  of  Court — De-* 
forcement — A  ttiesMnger,  to  wAom  tke  execution  of  a  frooas- 
caption  had  been  commiltedt  having  been  deforced  by  the  agent 
against  whom  it  was  directed, — the  Court,  on  the  report  qf  the 
Lord  Ordinary,  who  signed  the  caption,  granted  warrant  to  in- 
carcerate  the  a^ent  in  the  Jail  of  Edinburi^h,  tiU  liberated  in  due 
course  of  law. 

Lord  Moncreiff  had  signed  a  caption  for  recovery 
of  a  process  from  an  agent,  who  had  not  returned  it 
in  due  time  to  the  clerk  of  Court;  The  caption  was 
put  into  the  hands  of  Clark,  one  of  the  macers  of 
Court,  to  execute.  Upon  calling  on  the  agent,  and  in- 
timating the  purpose  for  which  he  had  been  sent,  the 
agent  refused  to  deliver  up  the  process,  and  with 
some  of  his  friends,  resisted  and  deforced  the  macer 
in  bis  attempt  to  apprehend  the  agent.  The  macer 
having  returned  an  execution,  bearing  that  he  had 
been  deforced,  the  matter  was  reported  by  Lord 
Moncreiff;  and  the  macer  having  been  examined,  and 
the  execution  of  deforcement  signed  by  the  witnesses 
who  were  present  when  it  took  place^  the  Court 
granted  warrant  to  apprehend  and  incarcerate  the 
agent  in  the  jail  of  Edinburgh^  till  liberated  in  due 

course  of  law* 

First  Division Lord  Moncreiff,  Ordinary. — [J.  W^.2>.] 

loth  March  1832.  ~ 

No.  302. — James  MoedocM  8c  William  Browk,  Advocators  ^ 
Defender^  v.  James  Wylub  &  Wiluam  Noble,  hespondentt 
j-  Pursuers, 

Fiocess— Jurisdiction  ^.Advocation  -^  Kxpenses — Joint  Ten- 
gnts— ^  party  to  a  lease  having  brought  an  action  against  ano- 
ther,  on  ifte  allegation  tkat  he  wds  a  joint  Unant,  though  his  name 
wxs  not  in  the  lease  g  and  having  concluded  for  payment  of  half 
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'   ike  txpenutf  and  relief  from  half  the  rents  which  had  been  in- 

.  curred — Circumstances  in  which  it  was  held,  I,  That  he  was  a 
joint  tenant^  and  liable  as  libeUed, — //.  That  such  action  Ufas 
not  a  declarator  of  trust,  and  was  competent  before  the  Sheriff! 
— ///.  That  the  interlocutor  of  the  Sheriff  sustaining  hisjuris^ 
tUction,  but  finding  no  expenses  due,  having  been  advocated  by 
one  of  the  parties,  it  was  incompetent  for  the  Lord  Ordinary, 
after  advocating  the  cause,  to  remit  simpliciter  to  the  Sheriff,^' 
IV,  That  the  judgment  in  the  case  of  Pollock,  4i;c.  v.  Harvey, 
was  wrong,  and  that  it  was  competent  to  find  due  the  expenses 

"  incurred  both  in  the  Supreme  and  Inferior  Courtt,  though  the 
Sheriff  had  given  no  expenses,  and  the  parly  who  had  the  judg^ 
ment  on  the  merits  did  not  advocate  on  the  point  of  costs, —  F. 

.  Cause  *  remitted  to  the  Lord  Ordinary  to  proceed  farther  in  the 
cause,  in  respect  the  defenders  had  given  in  a  minute  of  reference 
to  the  pursuers^  oath, 

Wyllie  and  Noble  raised  an  action  before  the  She- 
riff of  Ayrshire,  against  the  advocators,  Murdoch  and 
Brown,  inter  alia,  setting  forth — That  John  Ramsay, 
brewer  in  Ayr,  had,  in  1820,  induced  the  advocators 
and  respondents  to  become  joint  obligants  in  a  bill 
for  £120,  with  the  proceeds  of  which  a  brewery  was 
to  be  erected,  and  that  the  whole  parties  were  to  have 
right  to  the  premises,  in  security  of  the.  money  ad- 
vanced. Accordingly,  a  lease  of  an  area  of  ground 
was  taken  from'  a  Mr  Taylor,  and  a  brewerv  built. 
To  suit  the  convenience  of  Brown  and  Murdoch,  their 
names  were  not  inserted  in  the  lease ;  but  after  the 
bill  had  been  several  times  renewed,  and  partially  re- 
duced in  amount,  they  addressed  to  Wyllie  a  letter, 
acknowledging  their  joint  obligation  in  the  bill,  and 
offering  to  oe  parties  to  a  renewal  of  it,  increased  to 
the  sum  of  £140.  This  bill  was  also  renewed,  and 
Murdoch  and  Brown,  after  Noble's  affairs  had  be- 
<M>me  embarrassed,  consented,  on  the  29th  September 
1823,  to  a  farther  renewal,  and  stated: 

'<  It  being  considered,  at  sametime,  from  our  thus  becoming  re- 
sponsible for  our  proportions  of  the  said  bill  as  stated  aforesaid, 
that  we  have  an  equal  claim  with  you  to  the  premises  afore- 
mentioned, vizi  the  malt-barn;  brewery,  and  dwelling-house,  and 
upon  these  terms  and  considerations  we  thus  become  bound ; 
knd  we  are.  Sir,  &c.— (Signed) — Jamxs  Murdoch,  William. 
Bbown." 

Thereafter,  Ramsay  also  became  bankrupt,  and 
John  Baird,  one  of  his  creditors,  proceeded  to  poind 
the  brewery  ntensih,  when  an  arrangement  was  ne- 
gociated  by  Murdoch  and  Brown,  and  the  premises 
were  advertised  to  be  let.  In  1826,  they  intimated 
to  Wyllie  that  they  wished  to  have  no  farther  concern 
with  the  brewerv,  and  refused  to  pay  any  of  the  ex- 
penses incurred  m  the  process  with  Baira,  or  to  con- 
tribute any  of  the  rent  due  to  the  landlord.  The 
summons  then  concluded,  that  Murdoch  and  Brown 
should  be  decerned  and  ordained,  jointly  and  severally, 
to  pay  £4,  4.  10^.,  one  half  of  the  said  expenses,  and 
to  free  and  relieve  the  respondents  of  d£35,  being  one 
half  of  the  rents  then  due,  and  also  one  half  of  the 
rents  and  obligations  to  be  incurred  during  the  con- 
tinuance of  the  said  lease.  In  defence,  it  was  main- 
tained, in  limine  —  That  the  action  was  incompe- 
tent, being  in  fact  a  declarator  of  trust:  That  the 
leane  was  only  in  the  name  of  the  respondents ;  and 
that  the  advocators  had  only  verbally  agreed  to 
sustain  their  proportion  of  any  loss  which  should 

*  See  an  opposite  judgment  in  the  case  of  Scot,  antea,  VoL 
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arise  on  the  bill  transaction,  to  which  their  letters 
alone  referred;  and  that  they  never  agreed  to  be 
sharers  in  the  profit  or  loss  which  might  arise  on  the 
lease ;  and  that  they  never  undertook  to  be  respon* 
sible  for  rents  or  repairs.  Brown,  in  addition,  con- 
tended— That  he  had  been  sequestrated  and  discharged 
on  a  composition  of  6s.  per  pound,  and  no  clum  had 
ever  been  made  on  his  estate  by  the  respondents. 
The  Sheriff-substitute  found,  that  the  advocators  were 
not  liable  in  the  conclusions  of  the  action,  unless  the 
respondents  would  undertake  to  prove  the  same  by 
their  oaths.  Upon  advising  with  the  Sheriff-depute, 
this  interlocutor  was  pronounced,  2d  September  1828, 

'<  The  Sheriff  having  considered  this  process :  The  Sheriff, 
substitute  as  advised  by  him,  Finds,  from  the  whole  circum- 
stances of  this  case— the  active  share  taken  by  the  defenders 
throughout  the  business ; — and  the  written  correspondeoce  pro- 
duced ;— particuUu-Iy  Mr  Murdoch's  letters  of  10th  May  1822, 
and  89th  September  1823 — ^that  the  said  defenders  engaged  to 
share  the  profit  or  loss  arising  from  the  lease  of  the  brewery ; 
and  that  there  is  every  reason  to  believe  that  the  pursuers  were 
partly  induced  thereby  to  undertake  their  share  of  the  engage- 
ment :  Finds,  that  although  the  defenders,  in  a  question  with 
the  landlord,  might  not  be  subjected  as  tenants,  from  not  having 
subscribed  the  written  lease,  still  their  sep&rate  engagement  with 
the  pursuers  to  share  the  profit  or  loss  thereon,  [may  be  binding 
in  a  question  with  those  pursuers :  Therefore,  alters  the  inter- 
locutor complained  of;  Finds  the  defenders  liable,  jointly  and 
severallv,  for  the  sums,  and  interest  thereon,  as  libelled,  as  well 
as  for  all  future  loss  which  may  arise  on  the  concern :  Finds,  on 
the  other  hand,  that  the  punuers  are  bound  to  communicate  to 
the  defenders  their  share  of  any  profit  which  may  arise  thereon, 
and  to  consult  with  them  in  rega^  to  the  management  and  dis- 
posal of  the  concern ;  and  decerns :  But,  in  a  question  where 
there  has  been  a  good  deal  of  looseness  and  inaccuracy  in  doing 
business,  finds  no  expenses  due. — Note. — The  Shenff  cannot 
view  this  case  in  the  light  of  a  declarator  of  trust ;  for  if  there 
was  any  such,  the  pursuers  were  the  trustees ;  whereas  the  trusts 
meant  by  the  Act  1696,  c.  25,  are  those  established  against  the 
trustee,  and  proveable  only  by  his  oath.  Besides,  the  Sheriff 
has  no  authority  for  holding  that  matters  of  trust  (when  not 
brought  in  the  shape  of  a  dedarator,  but  arising  incidentally  in  a 
petitory  action,)  are  excluded  from  the  Shenff  Court.  But 
this  is  truly  a  common  petitory  demand,  grounded  on  an  alleged 
engagement  of  the  defenders.  The  case,  5th  July  1822,  Stir- 
lings  V.  Stirling  and  Robertson,  is  much  in  point : — parties  being 
there  subjected  in  virtue  of  a  private  correspondence,  although 
they  did  not  appear  ostensibly  in  the  written  documents.  The 
chief  difference  between  that  case  and  the  present,  is,  that  there 
it  was  a  single  transaction,  while  here  it  involves  a  tract  of  future 
time ;  but  this  does  not  seem  to  influence  the  principle  of  de- 
cision.** 

Murdoch  and  Brown  advocated,  and  pleaded  in  li* 
mine — That  the  record  had  been  irregularly  made  up 
in  the  Inferior  Court,  in  respect  that  the  matter  of 
fact  and  matter  of  law  had  not  been  properly  sepa- 
rated and  set  forth  in  the-  record.  The  summons  did 
not  contain,  in  explicit  terms,  the  nature,  extent,  and 
grounds  of  action,  as  required  by  the  Judicature  Act ; 
and  the  replies,  instead  of  denying  or  admitting  the 
facts  founded  on  by  the  defender,  were  composed  of 
loose  declamation  and  argument  on  matters  of  law 
and  evidence :  That  a  new  record  should  be  made  up 
in  terms  of  the  52d  section  of  the  Act  of  Sederunt. — 
IL  That  various  important  facts  pertinent  to  the 
cause  had  not  been  stated  in  the  Inferior  Court,  viz. 
that  the  respondents  were  not  only  tacksmen  of  the 
iolum  on  which  the  brewery  was  erected,  but  held  a 
written  title  Xq  the  brewery  itself:  That  Brown  had 
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been  sequestrated,  and  that,  of  conseqnence,  his  estates 
had  become  Tested  in  his  trustee,  who  had  never 
granted  him  a  retrocession :  That  Brown  had  been 
discharged  of  all  debts  contracted  prior  to  his  seques- 
tration, and  the  obligation  to  the  respondents  was 
included  under  that  discharge. 

Answered — I.  The  record  is  sufficiently  regular. 
Besides,  the  interlocutor  of  the  Sheriff  closing  the  re- 
cord is  not  complained  of  in  the  advocation,  and  it 
is  incompetent  to  object  to  it  now.  Again,  no  ob- 
jection was  ever  stated  in  the  Inferior  Court  to  the 
mode  in  which  the  record  was  prepared. — II.  The 
pretended  new  facts  are  nothing  more  than  repetitions 
of  statements  already  on  record;  and  before  any  such 
could  be  admitted,  the  full  expenses  of  the  Inferior 
Court  must  be  paid  to  the  respondents,  in  respect 
such  facts  are  not  res  noviier^ — and  the  advocators  are 
to  blame  for  not  stating  them  on  record  in  the  Inferior 
Court. 

Lord  Corehouse  then,  on  9th  July  1829, 

**  Having  considered  the  process,  snd  called  the  cause,  in  respect 
it  appears  that  the  record  has  been  improperly  made  up  in  the 
Inferior  Coort,  Appoints  the  original  pursuers  in  the  Inferior 
Court  to  give  in  a  condescendence  of  the  facts  and  drcumstances 
they  aver  and  offer  to  instruct,  and  that  by  the  second  box-day  in 
the  ensoing  vacation;  and  appoints  the  original  defenders  to 
give  in  answers  thereto  by  the  third  sederunt  day  in  November 
next*' 

The  advocators  pleaded — I.  As  an  action  at  the 
instance  of  the  defenders,  to  have  it  declared  that  they 
had  right  to,  or  were  joint  tenants  in  the  lease,  or 
which  proceeded  on  this  necessary  assumption,  with- 
out any  previous  decree  of  this  Court  having  been 
obtained,  would  have  been  incompetent  before  the 
Sheriff,  so,  e  converso,  an  action  to  the  same  effect,  at 
the  instance  of  the  pursuers,  must  also  be  incompe- 
tent.— II.  As  this  action  is  truly  a  declarator  of  trust, 
it  was  incompetent  before  the  Sheriff;  and  it  is  not 
relevant  to  say,  that,  because  it  is  a  declarator  by  the 
alleged  trustee,  against  alleged  trusters,  it  does  not 
fall  under  the  act  1696,  seeing  that  that  statute  does 
not  regulate  the  competency  of  the  action,  but  merely 
fixes  the  mode  of  evidence  by  which  a  trust  is  to  be 
ascertained. — III.  It  is  not  relevant  to  say  that  the 
conclusions  of  the  present  action  are  merely  petitory, 
because  they  necessarily  rest  on  the  assumption  that 
a  previous  decree  of  declarator  has  been  obtained ; 
and,  without  such  a  decree,  the  pursuers  had  no  legi- 
timate title  to  pursue  such  conclusions.  —  IV.  As 
Kamsav  is  alleged  to  have  been  the  primary  obligant, 
be  ought  to  have  been  made  a  party  to  the  action ; 
and  it  is  not  relevant  in  a  question  of  constitution, 
although  it  may  be  so  in  a  question  of  discussion,  to 
allege  that  he  is  bankrupts— V.  If  it  was  necessary  to 
call  Ramsay,  then  the  action  is  incompetent  before 
the  Sheriff,  seeing  that  the  defenders,  and  particularly 
the  primary  obligant,  resided  within  different  juris- 
dictions* — Vl.  As  th9  only  obligation  which  the  de- 
fenders undertook  was  to  pay  their  respective  shares 
of  the  accommodation  bills  to  which  they  were  parties, 
and  as  they  have  paid  these  shares,  their  obugation 
has  been  extinguished. — VII.  The  defender,  Brown, 
having  been  judicially  discharged  of  all  claims  existing 
against  him  prior  to  July  1824^  and  the  present  de- 


mand being  rested  on  an  obligation  alleged  to  be 
contracted  before  that  time,  cannot  be  enforced  against 
him. — VIII.  Although  it  were  true,  as  alleged  by  the 
pursuers,  that  the  defenders  were  to  be  relieved  from 
the  effect  of  their  obligations  under  the  bills,  by  the 
money  which  might  be  realised  from  the  sale  of  the 
breweryj  and  of  the  lease,  this  could  not  infer  against 
them  any  liability  for  the  obligations  expressed  in  the 
lease  to  which  they  were  no  parties,  and  from  which 
they  are  not  seeking  relief. — IX.  As  the  lease  ex- 
pressly sets  forth  that  the  pursuers  alone  were  the 
tacksmen,  it  is  not  competent  to  prove  that  the  de- 
fenders were  also  tacksmen,  except  bv  their  explicit 
written  declaration  to  that  effect,  or  by  their  oaths ; 
and  it  is  not  competent  to  refer  to  letters  written  by 
the  pursuer,  Wytlie. — X.  On  the  supposition  of  the 
truth  of  the  pursuers*  allegations,  that  they  held  the 
lease  for  the  purpose  of  the  relief  of  all  concerned, 
they  are  bound  to  show  that  they  have  done  due  dili- 
gence to  make  effectual  that  relief. — XI.  The  inter- 
locutor of  the  Sheriff  is  inconsistent  with  the  terms 
of  the  libel.  The  conclusions  are  simply,  that  the 
defenders  shall  be  found  liable  in  relief  to  the  pur- 
suers, whereas  the  Sheriff  finds  and  declares  that  the 
defenders  entered  into  a  contract  of  partnership  or 
society  in  reference  to  the  lease,  and  as  socii  are  en- 
titled to  the  whole  profit,  and  subject  to  the  whole 
loss  thence  arising. — XII.  On  the  supposition  that 
effect  shall  be  given  to  the  judgments  of  the  Sheriff, 
still,  as  the  defender,  Murdoch, .  has  paid  more  than 
his  share  of  the  bill,  he  is  entitled  to  relief  from  the 
pursuers. 

Answered — L  The  action  was  not  of  the  nature  of 
a  declarator  of  trust,  but  was  strictly  of  a  petitory 
nature,  and  quite  competent  in  the  Inferior  Courts — 
II.  Although  the  evidence  adduced  by  the  pursuers, 
in  support  of  their  petitory  action,  could  be  held  as 
virtually  establishing  a  trust  in  their  persons  for  be- 
hoof of  the  defenders,  it  was  still  perfectly  compe- 
tent to  lead  such  evidence  incidentally  before  the  Sne- 
riff  cuijurisdictio  data  est,  ea  quoque  concessa  esse  vi* 
dentur  sine  miibus  jurisdictio  explicari  nonpotuit. — III. 
Even  if  it  snould  be  held  that,  in  consequence  of  the 
defenders'  denial  of  the  averments  in  the  libel,  a  de- 
cree of  declarator  must  precede  a  decree  in  this  peti- 
tory action, — this  is  a  dilatory  plea,  to  the  effect  mere- 
ly of  sisting  procedure  till  a  declarator  shall  be 
brought. — IV.  The  granting  of  the  bills  by  the  de- 
fenders and  pursuers  for  the  accommodation  and 
behoof  of  Ramsay,  and  the  taking  of  the  lease  in 
name  of  the  pursuers,  in  security  of  the  obligation 
thereby  incurred,  were  partes  ejusdem  negotii ;  and 
as  the  defenders  have  admitted  their  liability  for  the 
bills  jointly  with  the  pursuers,  their  joint  inte- 
rest in  the  lease  must  necessarily  be  inferred. — V* 
The  correspondence  and  other  documents  in  pro- 
cess, and  the  whole  conduct  of  the  defenders,  from  the 
outset  of  the  transaction,  establish  that  the  lease  taken 
in  name  of  the  pursuers  was  for  the  joint  behoof  of 
the  whole  parties,  and  that  they  were  to  be  equal 
sharers  in  the  profit  or  loss  arising  thereon.— VI.  Al- 
though the  evidence  in  process  were  insufficient,  the 
facts  averred  by  the  pursuers  in  support  of  their  libel 
might  be  competently  prored  by  the  eridenceof  Ram- 
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iay,  and  other  parole  evidence,  or  by  the  judioial  de- 
clarations of  the  defenders. — VII.  The  defenders  are 
jointly  interested  in  the  premises  held  under  lease— 
are  liable  for  their  proportions  of  the  whole  loss  and 
expense  which  the  pursuers,  as  the  nominal  lessees^ 
have  already  incurred  or  may  yet  incur. — VIII.  As 
tlie  defenders  have  admitted  that,  if  the  premises 
under  lease  yielded  more  than  paid  the  pursuers*  out- 
lays of  rent,  the  defenders  were  to  draw  the  surplus 
in  relief  of  their  share  of  the  joint  bill,  it  follows  that^ 
being  thus  by  their  own  confession  entitled  to  a  share 
of  the  expected  profits  of  the  lease,  they  are  legally 
bound  for  their  snare  of  the  loss  which  has  actually 
arisen,  or  which  may  yet  arise  on  the  joint  interest*—* 
lX«  The  composition  discharge  of  the  defender. 
Brown,  cannot  a£Pect  the  present  claim,  as  it  has  arisen 
subsequent  to  the  date  of  that  discharge)  and  after  he 
bad  recognised  his  interest  in  the  lease  as  a  .part  of 
the  property  reinvested  in  him  by  the  fecal  of  the  se- 
questration. 

Thereafter,  his  Lordship  pronounced  this  interlo- 
cutor :— ^ 

"  }3th  January  1831. — Having  heard  counsel  for  the  parties 
upon  the  closed  record,  advocates  the  cause,  and  appoints  the 
respondents  to  call  John  Ramsay  as  a  party  to  this  cause,  reserv- 
ing the  point  of  jurisdiction,  and  all  other  queatioiu,  till  the 
issue  thereof." 

Hie  respondents  accordingly  raised  a  supplemen- 
tary summons  against  Ramsay,  setting  forth  the  same 
facts  as  those  contained  in  the  original  action,  which 
he  admitted  to  be  in  general  correct.  He  pleaded — 
That  he  had  since  1825,  when  he  quitted  the  brewery, 
been  in  a  state  of  total  insolvency,  and  had  obtained 
the  benefit  of  the  cessioy  and  that  he  ought  not  to  be 
liable  for  the  expense  of  a  litigation  carried  on  by 
varties  ovel*  whom  he  had  no  control,  and  who  acted 
rbr  their  own  interests,  and  on  their  own  responsi- 
bility. 

Lord  Corehonse  then  pronounced  this  interlocutor : 

*<  The  Lord  Ordinary  (2dd  December  18.31,)  having  heard 
counsel  for  the  parties  on  the  closed  records,  conjoins  the  advo- 
cation at  the  instance  of  Murdoch  and  Brown,  with  the  ac- 
tion at  the  instance  of  the  respondents,  Wyllie  and  Nohle 
against  Ramsay;  and  in  the  conjoined  actions,  remits  Umpf idler 
to  the  Sheriff,  and  decerns :  Finds  the  respondents  entitled  to 
expenses,  hoth  in  this  and  in  the  Inferior  Coart,  and  remits  the 
accounts  thereof  to  the  auditor,  to  tax  and  report ;  Finds  the  de- 
fender, Ramsay,  liable  in  no  expenscs.^iSroto. — The  action  in  the 
Inferior  Court,  at  the  instance  of  the  respondents  against  the 
advocators,  was  not  a  declarator  of  trust,  neither  was  it  a  decla- 
rator that  the  advocators  were  joint  tenants  of  the  sabject.  It 
was  an  ordinary  action  of  relief,  on  the  grounds  that  the  advoca- 
tors had  agreed  to  share  profit  and  loss  with  the  respondents  in 
the  concern.  The  objections  to  the  SherifTs  jurisdiction,  tbere- 
fbre,  which  were  taken  in  the  InferiorCourt,  are  ill  founded ;  and 
althottgb  it  was  proper  that  Ramsay  should  be  made  a  party,  the 
neglect  to  do  so  in  the  Inferior  Court  does  not  render  the  pro- 
ceedings there  incompetent.  On  the  merits,  the  dkwuments pro- 
duced, and  in  particalar,  the  letter  of  29Ui  September  lH23,  ^om 
the  advocators  to  Wyllie,  appear  to  the  Lord  Ordinary  to  be 
dedsive.** 

The  advocators  reclaimed,  and  in  additioo  to  the 
pleas  stated  above,  maintained — I.  That  the  whole 
case  had  been  advocated*  and  then  remitted  «iiit- 
pliciter  to  the  Sheriff,  which  was  incompetent :  That 
the  Lord  Ordinary  should  have  given  his  judguenti 


at  least,  on  the  case  of  Ramsay,  which  had  never 
been  in  the  Inferior  Court. — II.  That  the  Lord 
Ordinary  had  not  pronounced  a  finding  as  to  the 
question  of  lease ;  and  there  was  no  action  in  Court 
as  to  the  bills, — for  tbey  had  been  retired. — III. 
That  though  the  general  rule  was,  where  there 
were  four  cautioners  for  a  debt,  and  two  of  them 
had  a  lease  in  security,  that  they  must  communi- 
cate their  profits, — yet,  if  they  have  taken  this  lease  as 
a  speculative  security,  and  it  turns  out  ill,  they  are 
not  entitled  to  throw  a  share  of  the  unfortunate  part 
of  their  speculation  upon  the  other  cautioners. 

Lord  Presuieni,^The  bills  were  renewed  subsequently  to 
Brown's  discharge.  It  may  free  him  from  arrears  of  rent,  but 
not  from  the  payment  of  future  tents — he  is  a  joint  tenant. 

Their  Lordships,  on  2Ist  February  1832,  expressed 
an  opinion,  that  they  would  alter  the  judgment  re- 
claimed against,  in  as  far  as  regarded  the  simpliciter 
remit  to  the  Sheriff;  but  that,  quoad  ultra,  they  would 
adhere  to  the  Lord  Ordinary's  interlocuton  Before 
the  interlocutor  was  signed,  Keaj/  appeared,  and  main- 
tained. That  it  was  incompetent,  in  the  circunistances 
of  the  case,  to  give  expenses :  That  the  party  was 
entitled  to  the  benefit  of  that  part  of  the  judgment 
which  was  in  his  favour,  advocating  the  cause,  as 
there  was  no  counter  advocation  by  Wyllie  and  No- 
ble, and  no  expenses  had  been  found  due  by  the  She- 
riff)— such  had  been  the  course  pursued  in  the  case  of 
Pollock,  &c.  V.  Harvey,  5th  June  Ib28,  S.  &  O.,  VJ. 
p.  913. — Jameson  answered — The  advocation  brought 
the  whole  cause  up  to  this  Court,  and  therefore  it  was 
not  incompetent  to  give  expenses. 

Tfte  Lord  Pretident  was  of  that  opinion,  for  the  advocator 
brought  up  the  case  just  as  if  it  were  an  original  action — and 
herein  lay  the  difference  between  an  appeal  and  an  advocation. 
Bot  they  would  consult  the  other  Judges  on  the  point. 

The  case  having  stood  over, 

Thg  Lord  President  (on  9th  March,)  intimated  that  they  had 
consulted  with  the  Judges  of  the  Second  Division,  and  quoted 
the  case  of  Pollock,  and  that  all  their  Lordships  were  of  opi- 
nion that  the  First  Division  had  gone  wrong  in  that  judgment. 
There  was  no  counter  advocation,  it  was  true,  in  the  present  case, 
because  the  respondents  had  nothing  to  advocate. 

The  Court,  then,  pronounced  this  interlocator  on 
the  lOth  March : 

'*  Recal  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  his 
Lordship  thereby  remits  the  cause  iimj»iiciter  to  the  Sheriff;  and 
in  the  conjoined  actions,  Find,  that  the  pursuers  and  defenders, 
as  joint  tenants  in  the  lease  libelled,  are  liable  to  relieve  each 
other  pro  rata,  of  ail  loss  which  has  arisen,  or  may  arise  in  the 
concern  ;  and  on  the  other  hand,  are  bound  to  communicate  to 
each  other  their  respective  shares  of  the  profits  which  may  arise 
thereon,  and  to  consult  together  in  regard  to  the  management 
and  disposal  of  the  eoricem ;  and  decern  against  the  defenders 
for  their  respective  shares  of  the  sums  UbeUed,  and  the  interest 
thereof:  Find  expenses  due  to  the  respondents,  both  in  this  and 
in  the  InferiorCourt,  and  remit  the  account  thereof  to  the  auditor 
of  Court,  to  tax  the  same,  and  report :  But  in  respect  that  the 
defenders  have  given  in  a  minute  of  reference  to  the  oath  of  the 
pursuer.  Remit  to  the  Lord  Ordinary  to  proceed  in  the  said 
reference,  and  to  do  forther  in  the  caaae  as  to  him  shall  seem 
just." 

Advoeaton*  Authorities.— Nimmo,  22d  May  1^4.— Fleshcrs 
of  Glasgow  V.  Watson,  20th  November  18*24.  Pollock  «.  Har- 
vey, &th  June  1828,  S.  &  D.,  VI.  p.  9ia 

Rnpondenu'  Authorides.— -Erak.  I.  S.  sec  19;  4.  sec;  S. 
Modie  V,  AuchUrlooy,  lath  June  1706 ;  Mor.  1^403.    Pun- 
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barv.  Sinclair,  2d  Feb.  1790;  Mor.  7f^5.  Stirling  and  Sons 
V.  Stirling  and  Robertson,  5th  July  1822 ;  Shaw,  I.  545.  Gil- 
mourr.  Arburtbnot,  11th  December  1765;  Mor.  12,758. 

First  Dinsion.— Lord  Corehouse,  Ordinary. — 4cL  Kcay  & 
Shaw. — /iU,  Jameson,  Cowan,  and  Hamilton. — James  Gem- 
mell,  Donaldson  and  Campbell,  and  James  M'Bwen,  W.S.y 
Agents.— Mr  BcU,  Clerk.— [/.  n\  U.] 


lOih  March  1832. 

No.  303. — John  Wataon,  Jun.  &c.,  Sutpenders,  v.  The  Com-* 
MissiONERfi  OF  PoLiCE  OF  GLASGOW,  Respondents 

Ballot  —  Election  —  Police  .Superintendant —  I  and  2  Geo. 
IV.  c  48. — Bye-!*a\vs — Process — A  police  statiUe  having 
nutfi&rised  the  Board  of  Commi'nioners  to  pass  bye-laws  and  re- 
f^ulationSt  and  ordained  that  they  must  be  ratified  by  the  Magis- 
trates, and  published  to  the  inhabitants  before  acting  upon  them 
— Held,  7,  l^it  a  tnotiont  changing  the  open  vote  to  ballot,  in 
the  election  of  officers,  toas  a  bye-iaw  in  the  meaning  of  the  statute, 
— //.  Thai  not  having  been  ratified  and  publitlied  in  terms  of 
the  Statute,  it  and  all  that  took  place  under  it,  was  null'^IIL 
That  mere  intimation  by  the  clerk  to  the  person  chosen,  with  hif 
answer  of  acceptance,  did  not  constitute  such  induction  into  the 
office  as  to  preclude  suspension,  and  render  reduction  of  the 
tU'dion  necessary, — IV,  Opinion  expressed,  that  ballot  was  i7/<r- 
gal,  and  contrary  to  the  principles  of  the  law  of  Scotland, 

By  the  Act  1  and  2  Geo.  IV.  c  48,  fee.  14,  the 
Lord  Provost,  Magistrates,  Dean  of  Gnild,  Deacon 
Convener  of  the  Trades,  and  other  individuals  to  be 
chosen  from  the  wards,  are  appointed  a  *'  Board  of 
General  Commissioners  for  the  management  of  the 
Police  of  the  city  of  Glasgow."     Section  15  provides, 

'*  That  the  Iiord  Provost,  and,  in  Lis  absence,  the  next  senior 
Magistrate  present ;  and,  in  absence  of  all  the  Magistrates,  the 
Dean  of  Guild  or  Deacon  Convener  ;  and  in  tlieir  absence,  a 
person  to  be  chosen  by  the  meeting,  shall  preside  at  all  meetings 
of  the  said  Commissioners,  and  shall  have  both  a  deliberative 
and  casting  vote,  in  cases  of  equality,  in  all  matters  and  questions 
which  shall  come  before  them." 

By  the.SGth  section,  the  Magistrates  andCommission*' 
ers  are  empowered  *'  to  appoint  a  fit  and  proper  per- 
son to  be  a  master,  or  superintendent  of  rolice.'^  By 
the  I32d  section  it  is  enacted, 

'*  That  it  shall  and  may  be  lawful  for  the  said  Lord  Provost, 
Magistrates,  Dean  of  Guild,  and  Deacon  Convener,  and  other 
general  Commisbioners,  or  a  majority  of  them,  at  any  quarterly 
meeting,  or  other  meeting  to  be  held  for  the  purpose,  at  any 
time  or  times,  to  make,  ordain,  or  establish  orders,  mles  an^ 
regulations  for  the  direction  and  government  of  the  whole  ser- 
vants belonging  to  the  establishment,  appointed  as  aforesaid; 
as  also,  to  make,  establish,  and  ordain  bye-laws,  for  the  better 
executing  this  Act,  particularly  as  to  erecting  sheds,  and  laying 
down  building  materials  on  the  streets,  and  for  removing  ob- 
structions and  encumbrances,  and  preventing  nuisances-  and  an- 
noyances on  the  said  streets,  or  on  the  fbot-^veiaents,  of  other 
pku:es  within  the  said  city ;  and  also,  from  time  to  ttoie,  as  oc- 
casion may  require,  to  repeal,  add  to,  and  amend,  or  alter  suck 
rules,  orders  and  bye-laws,  as  to  them  shall  seem  necessary  and 
expedient,  and  to  enforce  the  same  by  pecuniary  penalties,  not 
exceeding,  in  any  case,  the  sum  of  X5  SUtling,  to  be  levied 
and  applied  in  manner  herein  directed :  Provided  always,  that 
none  of  the  said  orders,  rules  and  regulations,  shall  become  valid, 
or  take  effect,  till  they  be  ratified  and  confirmed  by  the  Magis- 
trates and  Town  Council  of  the  said  city,  in  council  asaembled, 
nor  the  said  bye-laws,  till  they  be  publitfaod  in  two  or  more  of 
the  newspapers  of  the  said'city;  and  the  said  Magigtratei,  and 
other  General  Commissioners,  are  hereby  directed  to  cause  the 
Mid  orders,  rules,  regulations  and  bye-tows,  is  be  priitted  and 
affixed  on  conspicuons  places  In  ibs  ^i<»aii0e^  asd  ^wstch- 
houses,  and  auch  other  parts  of  the  said  city,  as  to  the  caid 
IVfagfstrates,  and  other  General  Commissioners  shall  se&QB  f>r(v 
per,  for  publishing  the  some;  and  to  cause  sucb  prints  to  ^'  re* 


iiewed  from  time  to  time,  when  torn  down,  obliterated  or  de- 
faced }  and  provided  also,  that  no  such  regulations  or  bye-laws 
shall  be  repugnant  to  the  lows  of  Scotland,  or  to  any  thing  con- 
tained in  this  Act." 

J}y  thfl  l)ye*Iaws  printed  i^  1823,  it  was  established, 
that, 

**  in  taking  the  votes,  the  clerk  shall  begin  with  the  ehainnan^ 
naming  each  Commissionei  as  he  goes  along,  carefully  roarldng 
the  vot^s  as  given ;  and,  to  prevent  confusion,  no  Commissioner 
shall  give  his  vote  until  bis  name  is  first  called  by  the  ckrlu 
I'he  chairman  shall  at  all  times  check  the  votes  as  taken  by  the 
clerk,  without  prejudice  to  any  other  Commissioner  doing  so, 
if  be  think  proper ;  and  no  Commissioner  shall  be  permitted  to 
offer  -an  opinion  after  the  voting  has  commeneed,  until  it  is 
Wished." 

No  resolution  passed  at  a  weekly  meeting  was  to 
be  altered,  except  at  a  quarterly  meeting.  On  the 
7th  July  1831,  it  was  moved  at  a  weekly  meeting  of 
the  Board,  that  in  fiiture,  the  appointment  of  persons 
to  fill  situations  nnder  tb^  pntvenage  of  the  Commis^^ 
siofiers  should  take  place  by  ballot.  This  motion  wae 
carried  with  one  dissentient  voice,  on  the  21st  July 
1881 ;  and  on  the  day  thereafter,  the  Commissioners 
^ected  a  surgeon  according  to  the  new  mode.  Tfala 
bye-law  was  never  ratified  or  sanctioned  by  the  Ma-* 
gtstrates,  or  published  in  terms  of  the  Statute.  The 
office  of  superintendent  having  become  vacant,  varioati 
candidates  appeared,  among  whom  were  John  Wat* 
son,  Jun.,  the  suspender,  and  F.  G.  Donovan,  mper- 
inteiident  of  police  at  Leitb.  The  election  took  place 
on  the  1st  March  1832,  by  ballot;  each  of  the  38 
Commissioners  who  were  present,  potting  a  small 
pasteboard  ticket  into  a  hat,  Bearing  the  name  of  the 
candidate  for  whom  he  voted.  The  Lord  Proves^ 
counted  the  votes,  when  it  appeared  that  each  of  th^ 
candidates  had  19  votes.  The  chairman  gave  his 
casting  vote  for  Mr  Denovan,  who  was  declared  duly 
elected,  and  the  clerk  ordered  to  intimate  to  him  tho 
same.  Twenty  of  the  Comroissioaers  then  published 
a  letter,  stating  that  they  had  voted  for  Mr  WAtson* 
Upon  this,  they  wrote  to  Mr  Denovan  that  the  votes 
had  been  miscounted,  and  therefore,  that  his  election 
wafe  null,  and  presented  a  suspension  and  interdict  to 
Lord  Moncreiff,  who  reported  it  to  the  Second  Division. 

llie  suspenders  pleaded — L  That  the  election  was 
Bull»  at  initio^  and  therefore  suspension  was  compet^ut, 
in  re^Mct  that  the  mode  of  ascertaining  the  vote  by 
ballot  was  illegal,  being  contrary  to  the  statute,  and 
the  common  laws  of  the  land,  and  unauthorised  by,  and 
contrary  to  all  former  practice.  The  illegality  of 
voting  by  ballot  b^d  been  established  in  the  case  of 
the  burgh  of  Montrose,  where  it  had  been  practised 
for  time  immemorial. — H.  That  supposing  it  legaji 
the  bye-law  by  which  the  Commissioners  had  intro- 
duced itj  had  never  been  ratified  or  published  in  terms 
of  the  statute.^*IJL  The  idea  of  ballot  was  plainly 
ej^cluded  by  tho  slatatet  which  conferred  on  the  chair* 
■wn  a  deliberative  vote,  aiid  a  casting  vote  in  casei  of 
equality.  A  deliberative  vote,  presumed  preceding 
discussion,  and  a  casting  vote  must  be  open,  and 
thereby,  excluded  secrecy,  .which  is  the  essence  of 
b^llot.«--l.V^  Xho  C^mmissipuQrs  are  delegates,  and 
iheiricaiiMiliaents  arsteatiiled  to  know  how  tkeyvote^ 
and  hooks  are  appointed  to  he  kept  by  the  clerks,  in 
which  the  irhole  iransactious  of  the  6oard  are  to  be 


382 


THE  SCOTTISH  JURIST. 


[March 


entered,  and  tbese  books  are  to  be  patent  to  the  bur- 
gesses and  Inhabitants. — V.  That  it  can  be  proved  by 
competent  evidence,  that  there  was  an  actual  majority 
of  one  vote  in  favour  of  Mr  Watson ;  and,  therefore, 
that  the  casting  vote  of  the  chairman  was  illegal,  and 
Mr  Donovan's  election  null.  Answered — f.  Several 
of  the  complainers  are  resident  Commissioners,  and 
others  only  inhabitants  of  Glasgow.  They  have  no 
title  to  insist.— II.  That  Mr  Denovan  had  been  elected 
and  inducted  into  his  office,  and  therefore,  suspension 
was  incompetent,  and  the  only  proper  mode  of  chal- 
lenging the  election  was  by  reduction,  as  had  been 
found  in  the  late  case  of  the  burgh  of  Lauder.— III. 
The  whole  complainers  were  barred,  personali  eX" 
cepiione^  inasmuch  as  they  had  voted  by  ballot,  with- 
out protest  or  objection  to  that  mode  of  ascertaining 
the  vote. — IV.  Voting  by  ballot  is  not  illegal,  either 
by  statute  or  by  common  law.  It  is  frequently  intro- 
duced into  charters  to  companies  from  the  Crown. 
In  almost  every  society,  the  members  are  chosen  in 
this  way.  The  members  of  the  Faculty  of  Advocates, 
were  aamitted  ttfi  ballot.  By  the  Police  Acts,  ballot 
was  not  forbid  ;  and  as  no  mode  was  pointed  out,  ac- 
cording to  which  the  superintendent  was  to  be  elected, 
there  was  nothing  illegal  in  following  the  course  which 
had  been  pursued.  That  the  respondents  were  in  a 
conditicli  to  prove,  by  four  letters,  that  one  of  the  20 
TOters  who  signed  the '  letter,  declaring  that  thoy 
voted  in  favour  of  Mr  Watson,  voted  in  mvour  of  Mr 
Denovan.  ■         > 

At  advising. 

The  Lord  Juitice-Clerft  said,  the  Jirti  question  to  be  determin- 
ed is,  the  competency  of  the  suspension.     It  is  said  that  Mr 
Denovan  has  been  installed  into  his  office,  irnd,  therefore,  that 
reduction  of  bis  election  is  the  only  competMC  process.     But 
here  there  has  been  no  induction,  though  he  has  had  intimation 
sent  him  by  the  clerk,  and  has  returned  an  answer  of  acceptance ; 
for  he  must  appear  at  the  Board,  and  take  the  oath  of  office  be- 
fore he  can  be  installed.     This  has  not  yet  been  done.     There 
was  no  analogy  between  the  present  case  and  that  of  the  Burgh 
of  Lauder.     There  the  chief  magistrate  bbd  been  elected,  and 
tidcen  hii  seat.     Such  an  election  can  only  be  brought  under  re- 
view by  petition  and  complaint,  or  by  reduction.    2d,  As  to  the 
personal  objection,  the  Commissioners  were  clearly  entitled  to 
complain.     He  had  looked  into  the  minutes,  and  he  found  that 
there  was  a  Mr  Wilson  who  had  dissented  from  voting  by  ballot, 
and  two  others  who  were  not  present  when  it  was  resolved  to 
vote  in  that  way,  and  then  there  was  Mr  Watson,  the  comijlainer. 
They  were  entitled  to  pursue,  thougli  ho  agreed  that  the  inhabi- 
tants had  no  such  title.     Then,  in  the  8d  place.  Supposing  the 
Commissioners  entitled  to  make  the  bye-law  in  question,  it  had 
never  been  ratified  by  the  Magistrates  and  Council,  nor  published 
ia  the  manner  prescribed  by  the  statute,  and  was,  therefore,  not 
worth  the  paper  on  which  it  was  written.     But,  to/(y,  Is  voting 
by  iHkUot  sanctioned  by  common  law  ?  We  had  it  under  our  serious 
consideration,  in  the  case  of  the  Burgh  of  Montrose,  where  the 
very  existence  of  that  Burgh  was  at  stake.    In  that  case,  the  Court 
were  unanimously  of  opinion  that  such  a  mode  of  voting  was 
illegal,  and  that  no  clandestine  election  was  good ;  and  the  burgh 
was  disfranchised.     Because,  in  July  1831,  there  were  wild  spe- 
culations abroad  in  the  country  regarding  the  efficiency  and 
beauty  of  ballot.  Are  the  Commissioners  to  introduce  it  into 
their  election  of  officers  ?  A  deliberative  and  casting  vote,  which 
was  always  a  public  vote,  excluded  the  vote  of  secrecy,  and  there- 
fore the  idea  of  ballot.     It  was  exposed  to  all  manner  of  errors, 
and  there  was  no  scrutiny.    The  Commissioners  were  delegates, 
and  responsible  to  their  constituents,  and  not  entitled  to  vote  by 
ballot  Nothing  showed  more  the  absurdity  of  this  beautiful  system 
of  voting  by  ballot  than  the  proceedings  now  before  theCouit  The 


chairman  declared  that  nineteen  voted  for  Mr  Watson,  and  next 
day,  twenty  individuals  subscribe  a  letter,  saying,  that  tbev  had 
given  him  their  votes.  So,  had  the  voting  been  legal,  Mr  Watson 
would  have  been  elected.  It  was  the  duty  of  the  Court  to  put 
an  end  to  such  proceedings. 

Lord  Meadowbank  concurred  with  the  Lord  Justice- Clerk. 
The  case  of  the  Burgh  of  Lauder  was  not  analogous.  He  doubt- 
ed the  correctness  of  the  judgment  in  that  case,  in  so  far  as  it 
laid  it  down  as  a  general  rule,  that  suspension  was  incompetent ; 
for  he  had  since  discovered,  that  the  Court  had  entertained  a  sus- 
pension in  the  case  of  the  Burgh  of  Culross.  There  were  words 
sufficient  in  the  statute  to  exclude  the  notion  of  ballot  altogether. 
A  casting  vote  is  to  be  given.  It  is  contrary  to  common  sense 
that  there  should  be  two  ways  of  voting  for  one  individual, — which 
must  be  the  case,  if  he  is  to  vote  by  ballot,  and  then  give  his 
casting  vote.  The  idea  of  giving  his  casting  vote  in  secrecy  is 
absurd.  Then,  if  that  novel  mode  of  voting  were  good,  the  bye- 
law  by  which  it  bad  been  introduced,  could  not  be  acted  on  till 
it  was  sanctioned  by  the  Magistrates,  and  advertised  to  the  inha- 
bitants. This  had  never  been  done.  This  was  a  good  ground 
for  suspending  the  whole  proceedings  founded  on  it.  On  the 
general  point,  it  is  contrary  to  all  the  principles  of  the  law  of 
Scotland  to  elect  public  officers  by  ballot.  It  is  contrary  to  the 
constitutional  law  of  the  country ;  for  there  is  a  statute  in  (he 
time  of  Carl.  II.  on  the  subject,  when  an  attempt  was  in  vain 
inade  to  introduce  voting  by  ballot  into  Parliament  The  Soli- 
citor-General has  said,  &at  he  could  prove  that  one  of  the  CkAn- 
missioners  voted  one .  way,  and.  the  next  day  declared  that  he 
voted  another.  This  just  showed  that  ballot  had  a  tendency  te 
introduce  fraud,  and  falsehood,  and  deception. 

Lord  GlenUe. — The  Commissioners  have  the  power  of  making 
bye-laws  and  regulations,  expressly  conferred  on  them  by  the 
statute.  But  then  it  is  declared,  that  they  must  be  ratified  by 
the  Magistrates  and  Council  before  they  can  be  acted  upon.  Here 
that  ratification  was. wanting,  and  therefore  the  resolutions, 
and  the  proceedings  upon  them,  were  nuU.  He  thought  there 
was  good  ground  for  passing  the  bill.  Though  he  was  against 
the  ballot,  on  general  principles,  he  thought  it  was  unnecessary 
to  go  into  that  question  for  the  decision  of  the  present  case. 

Lord  CringUiie  concurred  with  their  Lordships.  The  Ma- 
gistrates and  Council  were  entitled,  for  the  benefit  of  the  public, 
to  control  the  rules  and  regulations  nuide  by  the  Commissioners ; 
and  before  they  could  take  effect,  they  must  have  received  their 
sanction.  But  here  no  such  confirmation  of  the  bye-law  or  re- 
solution changing  the  mode  of  election  took  place. 

The  Court  then  pronounced  this  interlocutor : 

"  Having  considered  this  bill,  with  the  productions,  and  beard 
counsel  for  the  parties  on  report  of  Lord  MoncreifiT,  Ordinary, 
pass  the  bill,  and  grant  the  interdict  as  craved,  without  prejudice 
to  the  Commissioners  proceeding  with  a  new  election  according 
to  law.** 

;  Suspenders*  Authorities. — Stat  1st  and  2d  Geo.  IV.  c.  49^ 
passed  in  1821.  Burgh  of  Montrose,  7th  June  1817,  not  report- 
ed. Burgh  of  Lauder,  Orr  p.  Vallance,  2d  December  1831 ; 
Scot  Jur.  IV.  p.  162.  Ogilvie  v.  Magistrates  of  Edinburgb,  6th 
February  1810,  F.  C. 

-  Second  Division. — Lord  Ordinary,  Moncreiff.— ^cl.  Skcne^ 
Ivorv  and  Dick.^^/^.  Dean  of  Faculty  (Hope),  Solicitor  Ge- 
neral (Cockbum). — ^For  Mr  Denovan,  George  Monroe — James 
Peddie,  W.S.,  and  Walter  Dickson»  W.S.,  Agents. — Bill- 
Chamber,  Clerk [J.  W.H.^ 


lOth  March  18S2. 

No.  304. — John  Bell  v.  His  CBEnrroRs. 

Cessio^J.  The  Gmrt  refiteed  to  ordain  a  putter  of  the  royol 
navy,  with  a  wife  and  child  to  mpport  on  £55  o-year  of  haff" 
jf  ay,  to  give  any  part  thereof  to  hit  crediton,  at  a  condition  tf 
hit  obtaining  the  eesno,^^!!.  A  verbal  warrant  of  the  Court, 
executed  by  a  macer,  held  tuffident  authority  to  bring  a  deUar  ef^ 
of  jail  to  Court,  to  take  hit  oath  in  a  cesaio. 

The  pursner  was  a  pnrser  in  the  rojal  navy,  and 
had  £55  of  balf-pay  per  annumi  upon  vrhich  he  had 
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to  sapport  himself  and  a  wife  and  child.  His  debu, 
contracted  chiefly  during  his  absence  on  foreign  ser- 
vice, amonnted  to  £490.  The  opposing  creditors 
did  Dot  bring  against  the  pursuer  any  charge  of  fraud 
or  extravagance,  but  insisted  on  getting  an  assig- 
nation to  part  of  his  half-pay.  Their  Lordships, 
however,  unanimously  refused  this  demand.  Being 
the  last  6by  of  the  Session,  the  pursuer  was  brought 
from  the  jail  by  one  of  the  macers,  on  the  verbal  order 
of  the  Court,  and  having  taken  the  oath,  was  found 
entitled  to  the  benefit  of  the  cestio. 

Second  Divinon — Jet,  Ivory. — All, 
W.S.,  and  A.  C.  Howden,  Agents.-^ 


Cowan. — J.  Dickie, 
Clerk. 


JUR7  CAUSES. 


2d  March  1832. 

No.  305. — John  OirroRO,  &c.,  Purtuen,  v.  Miller  &  Kbb, 

Defenders, 

Process — Bill  of  Exceptions — A  bill  of  exceptions  having  been 
tendered  against  the  direction  of  the  Judges-Held^  thai  it  was  in- 
cofmpetentjor  the  Court  to  entertain  a  ground  of  exception  which 
was  neither  taken  €U  the  trial,  nor  stated  in  the  dUl  of  exceptions. 

The  defenders,  in  June  1821,  effected  as  Insurance 
brokers,  with  the  Insurance  Company  of  Scotland,  a 
policy  to  the  amount  of  £1000,  on  the  briff  Dalhousie, 
the  alleged  property  of  the  pursuers.  The  ship  was 
lost  in  September  1821,  ana  the  pursuers  raised  an 
action  for  payment  before  the  Admiralty  Court,  when 
it  was  maintained,  inter  aliOf  in  defence — That  the  pur- 
suers were  not  bo7ia  fide  owners  of  the  vessel,  and 
that  a  violation  of  the  Registry  Acts  had  been  com- 
mitted, in  respect  that  an  alien  of  the  name  of 
Manticha  was  tne  true  owner,  for  whom  the  pursuers 
held  it  in  trust.  The  Court  of  Session,  in  reviewing 
the  judgment  of  the  Admiral,  on  the  25th  November 
1828,  (F*  C.)  remitted  the  cause  to  the  Jury  Court, 
with  this  finding, 

'*  that  the  registry  of  the  vessel  in  question,  in  the  names  of  the 
pursuers  Scott  and  Gifford,  is  not  evidence,  per  se,  that  the  said 
vessel  is  their  property,  and  that  it  is  incumbent  on  the  pursuers 
to  prove  the  fact  by  other  evidence,"  &c. 

Issues  were  accordingly  sent  to  a  Jury  for  trial,  on 
the  22d  March  1830,  of.  which  the  substance  was  as 
follows : — I.  Whether,  in  June  1821,  Gifford  was  pro- 
prietor  of  one  half  of  the  said  ship  ? — II.  Whether 
the  defenders,  or  any  of  them,  in  terms  of  a  letter 
from  Joseph  Manticha,  dated  26th  June  1826,  pro- 
mised and  agreed  to  insure  £1000  on  said  brig, 
and  have  failed  to  perform  their  engagement  ?  and, 
III.  Whether  the  pursuers  accepted  Of  a  policy,  dated 
on  3d  July  1821,  in  implement  of  said  agreement? — 
The  pursuers  adduced  several  witnesses;  and  a  varie- 
ty of  documentary  evidence.  The  defenders,  inter  alia^ 
adduced  D.  M'Diarmid,  who  swore  that  he  was  clerk 
in  1821,  to  Potts  and  Greig,  writers  in  Greenock, 
both  of  whom  were  since  dead':  That  in  their  books, 
which  he  produced,  there  was  entered  in  Mr  Greig's 
hand,  a  charge  against  Manticha,  for  a  letter  expTa* 
natory  of  the  manner  in  which  the  pursuer,  Gifford, 
held  one  half  of  the  ship  Earl  of  Dalhousie.  This 
letter  was  not  produced,  but  the  witness  deponed 


that  he  wrote  it^-that  Gifford  signed  it — and  that  it 
stated  that  he  held  the  vessel  for  behoof  of  Manticha* 
Against  this  evidence  the  pursuers  took  no  exception 
at  the  trial.  Thereafter,  the  Lord  Chief  Commis* 
sioner  directed  the  Jury,  that  the  documentary  evi- 
dence of  the  pursuers  was  not  conclusive,  and  that  if 
they  believed  M'Diarmid*s  recollection  of  the  contents 
of  said  letter  to  be  correct,  the  transaction,  by  which 
Gifford  became  a  registered  owner,  was  simulate,  and 
therefore,  that  he  was  a  mere  name  to  enable  Manticha, 
an  alien,  to  hold  property  in  a  ship,  in  opposition  to 
the  Registry  Acts  :  That  the  production  of  said  letter 
must  have  been  conclusive  against  the  pursuers.  The 
defenders,  accordingly,  had  a  verdict  on  the  first  issue, 
when  the  pursuers  excepted  to  the  charge,  and  ten- 
dered a  bill  of  exceptions,  on  tho  sole  ground,  that 
the  Chief  Commissioner  did  wrong  in  directing  the 
Jury  that  the  property  of  a  vessel  might  be  held  in 
trust  under  the  registry  statute,  26  Geo.  III.  c.  60, 
and  34  (ieo.  IV.  c.  68 :  That  his  Lordship  ought  to 
have  told  the  Jury,  that,  according  to  the  said  acts, 
there  could  be  no  trust  in  the  propirty  of  a  vessel  ; 
and  that  if  there  was  evidence  of  a  conveyance  to 
Gifford,  it  must  by  law  vest  in  him  the  absolute  pro- 
perty of  the  said  ship,  and  that  therefore,  the  charge 
ought  to  have  been,  to  find  for  the  pursuers  on  the 
first  issue.  When  the  bill  of  exceptions  was  put  out 
for  advising. 

Lord  Gillies  stated,  that  he  doubted  very  much  if  the  parole 
evidence  detailed  in  the  bill  was  competent,  and  that  he  was 
anxious  to  hear  what  the  defenders*  counsel  could  say  in  defence 
of  it. 

Jameson  maintained, — That  as  the  evidence  now 
noticed  by  the  Court  was  not  excepted  to  at  the 
trial,  and  w«4  not  the  ground  of  exception  in  the 
bill,  the  objection  could  not  now  be  entertained  : 
That  the  Statutes,  55  Geo.  III.  c.  42,  and  59  Geo. 
III.  c.  35,  and  the  opinions  expressed  in  the  cases 
of  M'Dougall  v.  the  Renfrewshire  Bank,  and  in  Robb 
V,  Forrest,  militated  against  such  a  view. 

Skene  answered — That  none  of  the  cases  adduced 
were  analogous ;  and  that  if  their  Lordships  thooght 
the  verdict  had  been  pronounced  on  improper  evi- 
dence, it  was  consistent  with  justice  that  the  nobile 
officium  of  the  Court  should  afford  a  remedy  to  the 
pursuers. — Their  Lordships  having  considered  tho 
matter  to  be  of  ^reat  importance,  the  Lord  President 
corresponded  with  the  Lord  Chief-Justice  Tindal  of  the 
Common  Pleas  on  the  subject.  On  the  2d  March 
1832, 

The  Lord  President  said,  that  he  had  written  Chief  Justice 
Tindal  on  the  point,  and  laid  before  him  a  copy  of  the  bill  of 
exceptions,  and  that  his  Lordship  was  of  opinion  that  no- 
thing but  what  was  contained  in  the  bill  could  now  be  listen- 
ed to. 

Lord  Gillies.'— We  are  all  now  of  opinion  that  we  cannot 
travel  out  of  the  bill  of  exceptions,  and  that  the  objection  to  the 
evidence  started  by  the  Court,  when  the  bill  of  exceptions  came 
•first  on  for  advising,  cannot  now  be  sustained,  as  no  exception 
was  taken  to  the  evidence  at  the  trial,  and  was  therefore  not  in 
the  bill  of  exceptions. 

The  Court  accordingly  departed  from  the  objection 
which  they  had  raised,  and  ordered  the  exception 
taken  at  the  trial,  on  which  the  bill  was  tendered,  to 
he  argued  early  in  the  summer  Session. 
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Defender!*  Authorities. ^Stat  55  Geo.  III.  c.  42.  59  Geo. 
ni.  c.  35.  Dougall,  &c  v.  The  Renfrewshire  Bank ;  Fuc. 
Col.,  15th  December  1890.  The  Lord  Chancellor's  Speech  in 
Robbp.   Forrest;  Scot.  Jur.  Vol.  IV.  p.  93. 

Jury  Cause. ~ First  DiTision.— ^c/.  Solicitor-General  (  Cock- 
bum),  Sk^ne  and  Russell. — j4U,  Jameson  and  Ivory. — Robert- 
son and  Bennett,  W.S.,  and  Campbell  and  M'Dowall,  S.S.C, 
Agents.— Jury  Clerk — [J,  W,  H,] 

9th  March  1832. 

No.  306 William  Paul,  Trustee  of  Ingt.is,  Pursuer^  v, 

BarnsH  Commercial  Insurance  Company,  &c.  J)rfender$» 

Deposition — Re -examination — Jury  Coutt-^Held,  that  a  intnett 
who  had  been,  previotts  to  triaU  examined  abroad  by  eommitsion, 
and  who  wai  alleged  to  have  become' aMe,  iince  her  ejeaminmtioHf 
to  tpeak  more  dtjfinitely  as  to  certain  dates  referred  to  in  her 
depositions,   might  be  reexamined  under  the  sanction  of  the 

.  Court  on  the  interrogatories  to  be  put  to  her  /  and  reserving,  till 
the  trial,  all  ohjectioru  to  the  competency  of  her  answers. 

In  this  Jary  Cause,  Lady  F.  J.  Goodere,  resident 
near  Bristol,  had  been  examined  by  coromission  fur 
the  defenders.  In  her  answers  to  interrogatories  6th 
and  24th,  she  refarred  to  certain  dates,  which  her  tea- 
timdny  left  in  some  measure  dubious.  The  defenders 
thereafter  applied  to  the  Second  Division  of  the  Court 
for  a  commisaion  to  examine  her  farther  and' more 
specifically  as  to  those  dates.  And  they  at  the  same 
time  lodged  a  copy  of  the  interrogatory  proposed. 
At  advising,  8th  March  1832, 

The  Lord  Chief  Commissioner  did  not  regard  tbis  as  being  the 
ease  of  a  witness  examined,  and  offering  to  undergo  a  fresh  eza« 
mi  nation.  Here  the  deposition  bad  been  taken  down,  and  before 
its  being  opened  and  read,  the  party  said,  There  are  certain  f^ts 
which  she  formerly  eould  not,  but  since,  bad  been  enabled  to  as- 
certain. Why  should  not  a  fresh  commission  be  granted  ?  The 
Question,  whether  the  answer  to  be  given  was  proper  evidence, 
would  be  considered  when  that  evidence  should  be  submitted 
to  the  Jury.  All  objections  would  be  reserved.  Of  course, 
if  it  appeared  that  the  new  information  of  the  witness  was 
derived  from  impure  sources,  it  would  be  rejected ;  but  if  not, 
it  would  be  legitimate  evidence.  The  hands  of  the  Court 
were  not  tied  up  by  its  being  taken  down.  He  was  sure 
there  must  be'  instances  of  second  examinations  by  commis- 
sion. While  the  law  of  Scotland  did  not  seem  to  admit  the 
re-examination  of  a  witness  (a  different  case  from  the  present), 
the  latest  English  law  made  the  rule  absolute  neither  one  way 
nor  the  other,  but  left  it  as  a  matter  of  discretion,  in  the  cir- 
pumstances,  to  admit  or  refuse  the  re-examination. 

Lord  Cringletie  observed,  that  the  question  proposed  was  net 
one  omitted — but  one  formerly  put,  which  the  defenders  allege4 
that  the  witness  had  since  become  able  to  answer. 

Lord  iieadowbank  regarded  the  proposition  made,  just  as  if 
the  witness  had  been  exaqnined  and  dischargied,  and  the  party 
had  afterwards  discovered  that  her  questions  should  have  been 
answered  differently.  If  it  would  be  competent  to  examine  in 
such  circumstances,  he  would  regard  the  application  before  the 
Court  as  competent.  But  if  not,  he  could  not  do  so.  If  the 
witness  should  refresh  her  memory  by  any  thing  but  written  evi- 
dence, her  subsequent  testimony  would  not  be  evidence.  And, 
if  it  should  be  refreshed  by  written  evidence,  why  not  get  a 
diligence  to  recover  that  evidence?  But,  as  the  JLord  Chief 
Commissioner  had.  although  doubtfully,  indicated  an  opposite 
opinion,  the  matter  should  be  stated  to  the  other  Judges. 

The  Lord  Justice^Clerk  was  clear,  that  by  the  law  of  Scot- 
land, the  witness  once  examined  could  not  be  called  back, 
unless  he  had  been  remanded  for  re-examinatioo.  Such  was  the 
practice  in  the  Criminal  Court.  At  the  same  time,  he  bad  no 
doubt  that  the  Lord  Chief  Commissioner  had  accurately  stated 
the  law  of  England.  As  to  the  proposal  made,  he  could  not 
see  where  the  line  was  to  be  drawn,  were  it  allowed.  Suppose 
that  the  witness  subsequently  discovered  a  letter  representing 


the  matter  in  a  totally  different  light,  would  she  be  allowed  to 
alter  her  testimony?  The  regular  way  would  be  to  bring  the 
witness  down — cancel  the  deposition — and  examine  her  afresb, 
m  toto. 

The  Conrt  consulted  with  their  brethren,  and  the 
result  was,  that  they  allowed  the  re-examination  pro- 
posed, with  the  following  qualifications,  viz :  That 
the  Court  should  see,  consider,  and  compare  the  part 
of  the  deposition  referred  to,  and  the  questions  pro« 
posed :  That  the  answer  to  be  given  should  be 
sealed  up ;  and  that  all  objections  to  its  competency 
should  be  reserved  till  the  trial. 

Second   Division Jet.   Rutherfurd Jit,  'T>,  M*Neill— 

Inglis  and  Donald,  W.S.,and  James  T.  Murray,  W.S.,  Agents. 
—Jury  Clerk.— [r.  C] 

COURT  OF  JUSTICIARY. 

12th  March  1832. 
Na  807.-^ Tbe  Crown  ti.  Peter  PoaTEotrs. 

Sbndering  of  Judges,  &c.— >Stat.  1540,  c.  104. — Held,  that  the 
Act  1540,  c.  I04<,  is  not  in  disuctude  s  ond  that  an  indictment 
against  slandering  Judges,  laid  on  the  common  law,  and  also  on 
the  Statute,  was  relevant, 

Peter  Porteous,  a  half-pay  ensign,  residing  at 
Mount  Devon,  in  the  parish  of  Dollar,  transmitted,  on 
the  26th  January  1832,  to  the  SherifF-depute  of  Clack- 
mannanshire a  threatening  letter,  in  which  he,  inter 
aliay  accused  the  Sheriff  as  a  partial  and  iniquitous 
Judge,  who  screened  the  guilty,  and  plundered  the 
funds  of  the  poor, — ^and  concluded,  that  he  was  too 
contemptible  a  person  to  sully  his  horse-whip  upon. 
The  libel  was  laid  both  at  common  law,  and  on  the 
Statute,  and  stated, 

<<  That  albeit,  by  the  laws  of  this  and  of  every  other  well  govern* 
ed  realm,  the  slandering  ;  as  also  the  insulting  ;  as  also  the 
threatening  of  any  Judge  or  Magistrate,  in  reference  to  his  offi- 
cial conduct ;  as  also  the  attempt  feloniously,  by  threats  and  in- 
timidation,  to  influence  him  in  his  official  conduct,  are  crimes  of 
a  Wtiaoua  nature,  find  severely  punishable ;  And  albeit,  by  an 
act  passed  in  the  Parliament 'of  Scotland,  in  the  year  1540,  be- 
ing the  seventh  Parliament  of  King  James  V.  chap.  104,  anent 
'  The  paines  of  Judges  that  dois  wrang,  and  of  them  quha  slanders 
them  wrangeously,' "  &c.  **  Yet  true  it  is,  and  of  verity,  that 
you,  the  said  Peter  Porteous,  are  guilty  of  the  said  crimes,  or 
of  one  or  more  of  them,  actor  or  art  in  part :  In  so  lar  as,**  Uc 

Porteous  pleaded  guilty. 

Lord  Mackenzie  said,  that  this  was  almost  the  first  case  of  tbe 
kind  which  had  occurred  for  many  years.  He  had  no  doubt  tbit 
the  sututc  was  stQl  in  force.  Por  the  interest  of  the  public, 
Magistrates  and  Judges  must  be  protected  is  the  perfomisnce  of 
their  duty.  The  letter  in  question  contained  the  grossest  ca- 
lumnies, and  aimed  clearly  at  intimidating  the  Sheriff. 

Lord  Hfoncreiffl — Though  there  had  been  no  statute,  the  of- 
fence could  have  been  punished  at  common  law.  The  statute, 
though  passed  at  a  remote  period,  was  undoubtedly  still  in  force. 
The  letter  contained  a  variety  of  very  serious  accasAtioos ;  and 
which,  if  true,  would,  in  the  words  of  tbe  statute,  have  rendered 
the  Judge  infamous.  But  the  statute  enacts,  that  where  they 
are  false,  as  here,  the  calumniator  shall  suffer  the  same  punish- 
ment which  would  have  been  inflicted  on  the  Judge,  if  he  had 
been  guiky. 

Lord  Medwyn.  concurred. 

Lord  Justice-Clerk  said,  that,  to  thchoijour  of  the  country,  the 
crime  of  which  the  panel  was  accused,  was  of  rare  oocurrencr. 
There  had  been  a  case  a  few  months  s^o,  which  had  only  gone 
the  length  of  finding  the  charge  relevant  There  could  be  no 
doubt  of  the  relevancy,  ff  the  offence  be  repeated,  whether  by 
the  pwiel  or  any  other  individual,  the  public  may  be  assured,  that 
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A  very  different  punishment  from  that  which  is  to  be  awarded  in 
the  present  instance,  will  be  inflicted. 

The  Court  then  sentenced  Porteous  to  imprison- 
ment for  one  month,  to  pay  n  fine  of  £20,  and  to  find 
security  to  keep  the  peace  for  five  years,  under  a  pen- 
alty of  £50,  and  a  second  month's  imprisonment,  on 
failure  to  pay  the  fine,  and  an  additional  month,  if 
he  failed  to  find  security. 

^ct.  Solicitor-General(Cockburn),and  Advocates-depute.— 
JfL    Cuninghame  and  RiKsell. — David  Cleghorn,  W.S.,  and 

Wotherapoon  &  Mack,   W.S.,  Agents Justiciary  Clerk — 

[J.  IV,  H] 


JURY  CAUSE. 

9M  March  1832. 

No  ilOS — Sra  William  FoasES  &  Company,  ParsMerg,  v. 
The  EoiNBuaGU  Life  AssuaANCE  Company,  Definden. 

New  Trial — Misdirection — Waiver — Bill  of  Exceptions — Insur- 
ance on  Lives — Guarantee — A  party,  on  wko^e  life  it  wat  prth- 
posed  to  effect  a  polictf  of  insurance,  having  been  in  the  habU  of  using 
iftrpe  quant i*i:fs  of  opium ;  and  a  medical  man,  connilled  in  re* 
ference  to  the  intended  policn/,  being  asked  as  to  his  general  heU>its, 
and  whether  he  tras  **  actitre  or  St^dentary  f**  •*  temperate  or  free  ^ 
and  having  answered  the  particular  inlerrogalories,  that  he  was 
•*  active'*  and  *^  temperate,**  but  having  left  the  question  as  to  the 
general  habits  unanswered g  and  an  insurance  haviftg  thereujton 
been  effected  on  his  life — Held,  L  That  such  omi*sion  to  answer, 
tras  not  a  waiver  of  the  inquiry  into  the  general  habits,  and  that  it 
should  have  been  laid  down  to  the  Jury,  that  such  did  not  relieve 
the  intured  from  a  conscientious  disclosure  of  said  habits.'— 'I L 
jl'hat  a  person  insuring  a  sum  on  another  party*  s  life;  and  having 
got  the  declaration  of  that  party  regarding  his  genercU  health,  and 
tndorseJ  it,  and  of  a  physician  as  to  his  habits,  effects  his  insurance 
on  a  tvart'anty — and  the  case  must  be  as  warranted,  or  the  policy 
is  void, — ///.  Faults  of  omission  by  a  Judge,  in  stating  the  law 
to  a  Jury,  are  as  much  to  be  excepted  to  as  laying  down  erroneous 
law, — IV,  In  drawing  bills  of  exception,  the  exceptor  may  or  may 
not  state  the  law  which  it  is  contended  ought  to  have  been  laid 
down  at  the  trial  to  the  Jury, —  V,  No  exception  having  been  taken 
at  a  trial  to  the  direction  of  the  Judge,  though  a.  motion  for  a 
new  trial  had  been  made,  the  Court,  of  consent,  allowed  a  bill  of 
exceptions  thereafter  to  be  tendered. 

The  late  William  Inglis,  W.S«,  discounted  with 
the  parsaers  a  bill  for  £7010,  8,  9.,  dated  2d  Novem- 
ber 1825,  drawn  by  him  upon,  and  accepted  by  the 
deceased  John  Thomas  Earl  of  Mar.  In  farther  se- 
curity- of  £3000  of  this  sum,  Inglis,  in  September 
1826,  effected  to  that  amount  an  insurance  on  the 
CarVs  life  witli  the  defenders,  and  assigned  the  policy 
to  the  pnrsuers  in  October  thereafter.  ProTious  to 
effecting  the  insurance,  the  defenders  furnished  their 

f printed  schedule,  which,  inter  alia^  contained  the  fol- 
owing  questions,  which  were  thus  answered  by  the 
£arl  of  Mar: 


Present  and  general  state  of 
health. 


If  at  any  time  bean  afflicted 
with  insanity,  goat,  asthma, 
dropsy,  liver  complaint,  or 
been  subiect  to  consump- 
tion or  spitting  of  blood, 
fito,  hernia,  or  any  other  dis- 
order teudbg  to  shorten 
tife. 


At  present  in  perfect  health, 
and  general  state  of  health 
good. 


Has  never  been  afflicted,, 
subject  to  any  of  these  com- 
plahita. 


Vol.  IV. 


Reference  to  a  medical  man 
(if  possible  to  the  usual 
medical  attendant),  to  as- 
certain the  present  and  ge- 
neral health  of  the  party  to 
be  assured. 


Dr  George  Wood,  Edinburgh. 


Mr  Matthew  Weir,  W.S. 


Reference  to  a  private  friend 
for  the  like  purpose. 

Inglis  then  signed  this  declaration,  on  the  other  side 
of  the  schedule  or  proposal  for  the  insurance  : 

"  I  William  Inglis,  writer  to  the  Signet,  having  an  interest  in 
the  life  of  John  Tbomaa  Earl  of  Mar,  the  party  mentioned  on 
the  other  side,  do  hereby  declare,  that  the  preceding  statement 
of  his  present  and  general  health,  age,  and  every  thing  therein 
contained,  shall  he  the  basis  of  the  contract  betwixt  me  and  the 
said  Edinbuixh  Life  Assurance  Company.  And  if  any  of  tho 
facts  set  forth  in  the  above  proposal  be  not  truly  stated,  then  all 
monies  which  shall  have  l)een  paid  on  account  of  the  assurance 
to  be  made  in  consequence  hereof  shall  be  forfeited,  and  the  as- 
surance itself  absolutely  null  and  void." 

The  Insurance  Company  wrote  letters  to  Mr  Weir 
and  Dr  Wood,  inclosing  lists  of  questions  similar  to 
those  in  the  schedule,  and  which  were  answered  in 
the  same  way  as  had  been  done  by  tlie  Earl  himself. 
In  addition  to  these,  however,  the  list  sent  to  Mr 
Weir  contained  the  following  queries,  which  were 
answered  as  follows : 


Has    he    any  other  disorder 
which   has  a  tendency 
shorten  life? 


Not  to  my  knowledge. 


1 


He  takes  moderate  exer- 
cise, and  is  temperate  in: 
his  living. 


I  know  of  none. 


do  not. 


Can  yott  give  any  and  what 
information  respecting  his 

habits  ? 
Whether  active  or  sedentary 
Temperate  or  free  ? 

Do  you  know  any  reason  why 
an  assurance  on  his  lite 
would  be  more  than  usually 
hazardous  ? 

Dr  Wood  had  also  certain  questions  submitted  ta 
him,  which  he  thus  filled  up : 

Can  you  give  any  and  what  ) 

information   respecting  his    r 

habits  ?  ^ 

Whether  active  or  sedentary  ?  — He  is  active. 
Temperate  or  free?  — He  is  temperate. 

Do  you  know  any  reason  why 
an  assurance  on  his  life 
would  be  more  than  usually 
hazardous  ? 

Are  yeu  the  ordinary  I^Iedi-  \  From  his  Lordship  never  re« 

cal  attendant  on  him  ?     If  f  siding  in  Edinburgh,  I  have 

so,  for  bow  long  ?                   C  not  had  occasion  to  attend 

y  him  professionally. 

Inglis  paid  the  premiums  till  Lord  Mar's  death,  in 
September  1828.  The  defenders  having  refused  pay- 
ment of  the  sum  assured,  the  pursuers  brought  an 
action  against  them  in  April  1829.  In  defence,  it 
was  maintained,  that  the  policy  was  null  and  voidi  in 
respect  that  it  had  been  effected  througii  nmrenresen' 
tation  and  Concealment  of  material  facts.  Lord  Core- 
house  remitted  the  cause  to  the  Jury  Court  in  June 
1829;  and  after  preparing  a  record,  the  following 
issues  were,  on  23d  March  1830|  sent  to  a  jury  for 
trial  ;— 

**  It  being  admitted,  that  on  the  2Cth  day  of  September  18S6, 
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the  defenders  granted  the  policy  of  insurance,  No.  6  of  process, 
whereby,  in  consideration  of  a  certain  premium,  the  defenders 
airreed  to  pay  to  William  Inglis,  writer  to  the  Signet,  the  sum  of 
^.3000  Sterling  on  the  death  of  John  Thomas  Earl  of  Mar, 
and  that  the  right  to  the  said  policy  is  now  in  the  pursuers  ;-^It 
being  also  admitted,  that  on  the  20th  day  of  September  1828, 
the  said  Earl  died  :-^  Whether  the  defenders  are  indebted  and 
resting-owing  to  the  pursuers  in  the  said  sum  of  j£dO0O,  con- 
tained in  the  said  policy?" 

The  pursuers  adduced  a  number  of  witnesses,  who 
swore  that  they  knew  the  late  Earl,  and  never  saw 
him  in  a  state  of  intoxication  or  stupifaction ;  that 
his  mind  \vb»  very  acute,  and  his  memory  remarkably 
gfood ;  and  that  they  were  not  aware  of  his  being 
given  to  an  immoderate  use  of  opium ; — that  he  died 
of  jaundice  in  September  1828;  and  that,  after  his 
affairs  had  become  so  involved  by  the  failure  of  Inglis, 
he  became  exceedingly  retired  and  low  spirited.  In 
particular,  Dr  Haig,  surgeon  at  Alloa,  acted  as  his 
medical  attendant,  and  also  visited  him  as  a  friend, 
and  knew  that  he  complained  of  rheumatism,  and 
took  opium  as  a  medicine  when  he  was  unwell,  bat 
was  not  aware  that  he  took  it  to  excess.  If  he  bad 
used  a«  ounce  of  opium  a-day,  or  an  immoderate 
quantity  of  laudanum,  he  thinkH  he  must  have  per- 
ceived it.  Mr  Stein  swore  that  he  beard  the  Earl 
say  that  he  was  much  afflicted  with  rheumatism,  and 
that  he  used  laudanum  for  it. 

I'he  defenders  averred  that  the  deceased  took  3^ 
oz.  of  laudanum  per  day,  and  gave  in  evidence  ex- 
cerpts from  the  books  of  John  Young,  surgeon  in 
Alloa,  and  from  those  of  Robert  Brown,  chemist  in 
Durham,  showing  that,  during  182f>-6-7,  the  Earl  of 
Mar  was  furnished  with  opium  pilU,  laudanum,  and 
black  drops  to  an  enormous  extent.  Brown,  being  at 
Swansea,  deponed  on  interrogatories,  that  the  quan- 
tity was  at  the  rate  of  8  oz.  of  laudanum,  and  1  oz.  of 
gum  opium  every  seven  days.  Young,  being  called 
as  a  witness,  deponed,  that  he  had  an  account  with 
Lord  Mar,  from  June  1827  till  his  death  in  October 
1828.     The  items  were  as  follows : 

"  1st  period, — Furnishings  of  opium  and  laudanum  to  Lord 
Mar,  138  days,  192  ounces  laudanum. 

"2d  period,^49  days,  107  ounces  laudanum,  eight  dozen 
opium  pills. 

"  dd  period,— 444  days,  1004  ounces  laudanum,  1  drachm 
opium,  25  dozen  opium  pills. 

*'  24  ounces  a- day  laudanum.** 

Several  of  Lord  Mar's  servants  were  called,  who 
swore  to  bringing  in  laudanum  at  stated  times  from 
€»ther  quarters  ;  and  Mrs  Buchanan,  the  housekeeper, 
deponed,  that  he  always  took  it  when  he  was  ill,  irritat- 
ed, or  going  out; — that  she  often  administered  it,  and 
had  remarked  to  him  that  he  took  too  much.  Mrs 
Winter,  one  of  his  Lordship's  servants,  swore,  that 
yhen  once  giving  it  to  him,  he  stated  h6  had  taken 
it  for  thirty  years.  Several  medical  men  were  exa- 
mined, and  Drs  Abercromby,  Alison,  M*Lagan,  Dun- 
can and  Christison,  were  of  opinion,  that  excess  in 
opium  was  pernicious  to  health,  and  that  they  would 
have  reported  the  habit  to  the  Insurance  Company : 
That  it  tended  to  shorten  ltfe,-r-and  that  its  effects  on 
the  mind  and  body  depended  much  on  constitution  : 
That  from  habits  the  system  might  be  brought  to 


stand  large  quantities :  That  it  prediftposed  to  disease, 
impaired  the  memory,  and  destroyed  the  digestive 
powers  :  That  jaundice,  of  which  he  died,  though  not 
the  necessary  result  of  the  habit,  was  nut  an  unnatu- 
ral consequence  of  it. 

The  Lord  Chief  Commissioner  then  sinmmed  up 
the  evidence  to  the  Jury,  who  found  a  verdict  for  the 
pursuers.  No  exception  was  taken  to  the  direction  of 
the  J  udge,  at  the  trial ;  but  a  new  trial  was  afterwards 
moved  for,  on  the  grounds  of  misdirection,  and  that 
the  verdict  was  contrary  to  evidence.  The  argument 
for  the  new  trial  was  not  concluded  till  the  Jury 
Court  had  merged  into  the  Court  of  Session,  wheu 
all  parties  were  of  opinion  that  the  caae  should  be 
tried  by  way  of  a  bill  of  exceptions,  which  wan  ac- 
cordingly, of  consent,  tendered,  and  authenticated  by 
the  Lord  Chief  Commissioner,  who  presided  at  the 
trial.  After  narrating  the  evidence,  it  proceeded  in 
the^e  terms : 

"  Whereupon  the  Lord  Chief  Commissioner,  in  directing  the 
Jury,  told  them  that  insurance  is  a  contract  of  indemnity,  and  is 
of  a  most  sacred  nature,  in  which  the  material  facts  must  be  dis> 
closed,  whether  the  subject  is  a  ship,  a  honse,  or  a  man.  In  all 
of  them,  there  is  a  sum  paid  to  get  indemnification  in  the  event 
of  a  loss ;  and  as  the  premium  is  in  proportion  to  the  rihk,  con- 
ccalment  voids  the  policy ;  but  the  party  objecting  must  make 
out  to  the  satisfaction  ot  the  Jury  that  the  fact  was  materiMl. 
His  Lordship  theu  directed  the  Jury  to  consider  the  certi6cate 
of  Dr  Wood  as  to  the  ({uestions  put  respecting  the  habits  of  the 
Earl  of  Mar.  That  by  the  paper  it  appeared  that  there  was  no 
answer  given  to  the  question,  *  Can  you  give  any,  and  what  in- 
formation respecting  his  habits  ?*  That  to  the  next  question, 
*  Whether  active  or  sedentary  ?*  Dr  Wood  answered,  *  He  is 
active.'  To  the  next  question,  *  Whether  temperate  or  free?"  he 
answers,  *  He  is  temperate.*  The  Lord  Chief  Commissioner 
told  the  Jury  tbut  they  must  consider  whether  the  first  question 
remained  unanswered ;  und  if  unanswered,  whether  this  did  not 
amount  to  a  waiver,  or  an  abandonment  of  the  inquiry  as  to  the 
Earl  of  Mar's  general  haliits.  1  hat  the  counsel  for  the  defen- 
ders contended,  'i  hat  the  Lord  Chief  Commissioner  should  hare 
told  the  Jury,  that  it  was  the  province  of  the  Court  to  construe 
the  certificate  as  a  written  instrument,  and  that  he  should  not 
have  left  it  to  the  Jury  to  put  a  construction  upon  it,  and  that 
those  questions  were  not  to  be  construed  separately,  but  that  the 
first  question  was  to  be  considered  as  a  preface  to  the  two  la.«t 
questions ;  and  that  by  answering  the  two  last  questions  Dr 
Wood  had  fulfilled  the  object  of  the  defenders  in  the  inquiry, 
and  answered  to  the  whole.  And  the  counsel  for  the  defenders 
further  contended.  That  even  assuming  that  a  separate  general 
question  as  to  habits  had  been  intended,  that  the  defenders  re- 
maining satisfied  without  a  specific  answer  to  the  gtnenJ  ques- 
tion, could  not  be,  in  law,  considered  as  a  waiver  or  abandonment 
of  the  objection  to  the  validity  of  the  insurance,  arising  ont  of 
their  not  having  been  made  acquainted  with  a  fact  material  and 
important  for  them  to  know  in  judging  of  the  risk  ;  and  the  said 
counsel  contended.  That  the  Lord  Chief  Commissioner  should 
have  directed  the  Jury  to  consider,  whether  the  habit  instructed 
by  the  defenders*  evidence  was  not  a  fact  material  to  the  risk,  or 
which  the  insurers  might  reasonably  consider  as  material,  and 
that  if  they  (the  Jury)  were  satisfied  of  this,  then  that  the 
policy  was  void,  seeing  that  the  defenders  were  led  to  effect  the 
assurance  in  ignorance  of  the  habit ;  and  the  said  counsel  also 
contended.  That  over  and  above  the  implied  warranty,  which 
exists  in  all  cases  of  the  kind,  the  defenders  were  entitled,  from 
the  terms  of  the  documents  on  which  the  policy  was  entered 
into,  to  bold  Lord  Mar*s  life  to  be  a  sound  one,  and  about  whidi, 
either  as  regards  habits,  or  otherwise,  there  existed  nothing  to 
render  an  assurance  on  his  life  more  than  usually  haaanloaB,  and 
that  upon  all,  or  one  or  other  of  these  grounds,  the  Lord  Chief 
(.'ommisAioner  shouM  have  directed  the  Jury  to  find  a  verdict 
for  the  defenders.     But  the  Lord  Chief  Commissioner,  as  there 
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was  no  evidence  to  instruct  that  the  assured  (William  Inglis) 
knew  of  the  habit  of  the  Earl  of  Mar,  left  it  to  the  Jury,  if  they 
were  Ratis6ed  on  the  evidence  on  the  whole  case,  to  find  a  vcr- 
diet  for  the  pursuers." 

In  support  of  the  bill  of  exceptional,  the  defenders 
pleaded — I.  Insnrance  is  a  contract  of  indemnity,  be- 
fore entering  into  which,  every  material  fact  must  be 
disclosed,  under  the  penalty  of  nullity.     The  conceal- 
vient  of  the  Eatl  of  Mar*8  habit8,-^of  his  having  for 
years  u^ed  opium  immoderately, — and  the  misrepre- 
sontation  of  certifying  that  he  was  in  good  health, 
whilst  indulging  in  such  habits,  is  a  non-fulfilment  of 
the  xoarranty  on  which  the  contract  was  entered  into, 
and  therefore  voids  the  policy  eflFected  on  his  life.   The 
dii^closnre  oftiiuch  habits  im  material,  because  they  are 
nernicious  to  life.    The  E^rl  was  bound  to  have  stated 
his  habits ;  and  it  is  nothing  to  the  question  at  issue, 
whether  Inglis  was  aware  of  them  or  not ;  for  he  un- 
dertook that  the  E^rl  should  make  a  fair  and  full 
disclosure,  and  is  also  responsible  for  not  having  re- 
ferred to  a  medical  man  who  was  in  the  custom  of 
attending  the  £arl.     In  these  circumstances,   there 
was  no  waiver — a  material  fact  was  concealed ;  and 
the  presiding  Judge  should  have  told  the  Jury  so  at 
the  trial,  and  should  have  construed  the  certificate  to 
them,  and  charged  them  to  find  for  the  defenders. — 
II.  The  verdict  was  contrary  to  evidence,  in  respect 
that  it  had  been  proved  by  witnesses,  that  the  fiarl 
of  Mar  had  been  in  the  habit  of  swallowing  large 
quantities  of  opium  ;  and  a  number  of  medical  men 
had  sworn  that  laudanum,  to  the  extent  of  3,]  oz.  per 
day*  was  extremely  pernicious  to  health.    The  opium 
pills  could  not  be  applied  externally. 

Answered — I.  There  was  no  concealment ;  because, 
in  looking  to  the  docnment  which  forms  the  basts  of 
the  contract,  there  is  no  interrogatory  regarding  ha- 
bits, so  that  neither  the  Earl  of  Mar*s  attention,  nor 
that  of  Inglis,  was  drawn  to  that  point.     The  refer- 
ence  to  Dr  Wood,  the  medical  officer  of  the  Insurance 
Company,  and  to  Mr  Weir,  was  answered  as  far  as 
lay  within  their  knowledge.    Nor  is  the  non-disclosure 
of  the  habit  similar  to  the  concealment  of  a  disease. 
The  habit  was  not  material ;  for  it  had  been  proved 
that  many  people  took  large  quantities  of  opium  with- 
out injury,  and  that  its  effects  on  the  constitution  de- 
pended greatly  on  habit.    Accordingly,  there  was  no 
misrepresentation;  for  a  person  might  be  in  good 
health  and  yet  in  the  practice  of  swalloiting  opium. 
Besides,  Inglis  was  not  aware  of  the  habit.    There 
was  no  misdirection  in  the  Judge  regarding  the  ques- 
tion of  waiver ;  for  the  Insurance  Company  put  their 
questions  in  writing,  and  got  their  answers, — and, 
consequently,  it  was  not  the  province  of  the  Judge 
to  construe  t\\e»e  instruments  to  the  Jury.      They 
were  just  as  much  matter  of  evidence  as  if  Ur  WoocI 
had  given  his  testimony  in  the  witness*  box.     In  such 
a  case,  his  evidence  must  have  been  left  to  the  Jury. 
— II.  The  verdict  was  not  contrary  to  evidence.    The 
Jury  and  the  Judges  might  difi^er  in  their  views  of 
the  evidence ;  but  if  the  verdict  was  not  so  flag^ntly 
contrary  to  evidence,  as  that  all  men  would  bold  up 
their  hands  on  hearing  it,  the  Court  ought  not  to 
disturb  it,  which  was  the  rule  in   England,  laid  down 
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by  Lord  Mansfiold.     It  was  proved  that  the  Earl  of 
Mar  died  of  jaundice ; — that  though  in  very  low  spirits 
from  the  depressed  state  of  his  affairs,  yet  that  his 
mind  was  acute  and   his  memory  good,  which  could 
not  have  been  the  case  if  he  had  used  3^  oz.  of  lauda- 
num a-day.     Such  was  the  result  of  the  medical  evi« 
dence  of  the  defenders.     None  of  them  had  personal 
knowledge  in  their  practice  of  its  effects.     Jaundice, 
they  said,  was  not  a  necessary,  though  not  an  unna- 
tural consequence  of  using  it  to  excess.     His  own 
hvsician,  Haig,  was  not  aware  of  his  being  in  the 
abit  of  using  opium  immoderately.     None   of  his 
servants  had  ever  seen  him  in  a  state  of  stupifaction, 
or  intoxication,  which  must  have  resulted  from  swal- 
lowing the  quantity  alleged.     There  was  no  evidence 
that  he  swallowed  all  that  came  into  his  house.    Nay, 
there  was  the  reverse ;  for  Mr  Stein  deponed,  that, 
being  much  subject  to  rheumatism,  his  Lordship  ap- 
plied it  externally. 

The  Lord  Chief  Comm'mioner.^'^ly  Lords,  this  case  has  been 
admirabfy  argued  at  the  bar.     It  has  been  long  in  my  mind  ;  and 
that  the  opinion  which  I  have  formed  on  it  may  be  understood, 
I  must  call  the  attention  of  your  Lordships  to  the  manner  in 
which  it  h?s  come  before  the  Court  in  its  present  shape.     It 
was  tried  on  a  general  issue,  in  these  wordn  : — **  Whether  the 
defenders  are  indebted  and  resting-owing  to  the  pursuers  in  the 
sum  of  ^SOOO,  contained  in  the  policy  ?'*     The  policy,  as  your 
Lordships  know,  was  on  the  life  of  the  late  Earl  of  Mar.     It  is 
material,  in  considering  the  bill  of  exceptions,  to  bear  in  mind, 
that  the  case  was  tried  under  the  general  issue.     The  history  of 
the  case  is  shortly  this: — After  a  trial  (xn  March  18^,)  which 
occupied  twelve  or  fourteen  hours,  the  Jury  found  a  verdict  for 
the  pursuers.     There  was  no  exception  taken  to  my  direction  in 
point  of  law,  nor  any  intimation  of  moving  for  a  new  trial,  but 
*  in  the  following  Session  of  the  Court,  within  the  regular  time, 
a  new  trial  was  moved  for,  founded  both  on  the  ground  of  mis- 
direction by  the  Judge  in  matter  of  law,  and  on  the  ground  of 
the  verdict  being  contrary  to  evidence.     The  misdirection  of  the 
Judge  then  contended  for,  was  the  same  with  that  which  has 
found  its  way  into  the  first  branch  of  the  present  bill  of  excep- 
tions.     The  case  went  on,  and  the  arguments  for  the  new  trial 
were  not  concluded  till  the  5th  or  6th  of  July  1830.     Lord 
Alackenzie  sat  with  me,  and  heard  the  arguments  for  the  new 
trial ;  and  the  matter  being  so  various  and  important,  we  took 
time  to  consider,  and  had  several  conversations  on  the  subject. 
I  looked  very  minutely  into  the  cases,  and  re-examined  very 
carefully  the  doctrine  which  I  laid  down  at  the  trial,  ai:d  I  have 
no  hesitation  in  saying,  that  I  then  began  to  entertain  doubts  of 
that  doctrine.     This  is  not  material,  in  so  far  as  it  refers  to  my- 
self; but  as  it  may  bear  upon  any  future  proceedings,  in  the 
many  cases  which  may  be  brought  forward  as  to  insurances  on 
the  same  life,  it  is  material..    Lord  Mackenzie  and  I  found  ic  - 
impossible  to  deliver  the  opinion  of  the  Court  before  the  10th 
of  July,  when  the  Session  closed  ;  and  when  the  winter  Session 
began,  we  found  it  out  of  our  power;  for  in  the  meantime,  the 
Jury  Court  had  been  abolished,  without  any  provision  in  the 
Act  of  Parliament  to  enable  it  to  conclude  the  depending  causes. 
In  this  situation,  a  number  of  difficulties  occurred,  which  led 
finally,  to  the  case  appearing  here  in  its  present  shape.     It  ap- 
peared  to  me,  that  tne  only  certain  way  of  settling  all  the  points 
which  the  case  embraced,  was  for  the  parties  to  agree  to  have  a 
bill  of  exceptions  so  framed  as  to  settle  all  matters  of  law ;  and 
at  the  same  time,  to  revive  the  motion  for  the  new  trial,  on  the 
verdict  being  contrary  to  evidence.     It  was  material  to  have  the 
bill  of  exceptions ;  because  I  thought  that  there  were  reasonable 

founds  to  suppose  that  I  was  vm>ng  in  the  I^gal  doctrine  which 
laid  down  at  the  trial,  in  respect  to  what  was  called  the  waiver 
or  abandonment  of  inquiiy  into  certain  habits  of  the  Earl  of 
Mar,  which  had  not  been  disclosed  to  the  insurers.  The 
doubts  which  I  began  to  entertain,  were  first  suggested  to  my 
mind  by  an  attentive  perusal  of  the  case,  on  a  policy  on  tbo 


388= 


THE  SCOTTISH  JURIST. 


[March 


life  of  Sir  James  Ross,  which  was  tried  by  Lord  Mansfield 
in   1780.     In  that  cose,  Lord  Mansfield  lays  down  distinctly, 
all  the  law  which  I  shall  think  it  necessary  to  refer  to»  in 
the   consideration  of  the  case  before  us,  without  going  into 
the  detail  of  the  subsequent  cases,  which  hare  been  referred  to 
at  the  Bar.     The  case  of  Sir  Janoes  Ross  embraces  the  ques- 
tion of  nondisclosure  or  concealment     It  appears  from   that 
case,  that  full  disclosure  of  all  that  is  known  to  the  party  mak- 
ing the  insurance  is  a  duty  ;  but  that  if  the  assured  and  assur- 
ers are  both  equally  ignorant,  that  the  assurers  must  stand  the 
riiik ;  and  I  am  not  aware  that,  either  in  principle  or  by  any  de> 
cided  case,  that  doctrine  has  been  shaken  ;— ^this  was  very  im- 
portant in  considering  the  question  of  misdirection,  as  it  affected 
the  motion  for  a  new  tridl.     It  did  not  appear  at  the  trial  that 
Mr  Tnglis,  the  assured,  was  in  the  knowledgie  of  the  fact  of 
the  Earl  of  Mar's  taking  laudanum  to  excess,  which  was  the 
concealed  habit  on  which  the  insurers  refused  to  pay  the  sum 
insured.     I  considered  it  to  be  most  material  that  this  should 
^e  brought  into  the  view  of  your  Lordships,  in  delivering  judg- 
ment upon  the  new  trial  in   this  case ;  because,  if  a  new  trial 
had  been  granted  on  my  misdirection,  on  the  grolind  of  waiver, 
or  abandonment  of  inquiry  into  the  habits  of  Lord  Mar,   that 
ground  would  have  been  rebutted  by  the  faot  of  Mr  Inglis'  ig- 
norance, and  as  he  was  not  proved  to  have  been  in  the  know- 
ledge of  the  fact,  the  granting  of  a  new  trial  would  have  been 
abortive,  as  bis  ignorance  relieved  him  from  the  effect  of  non- 
disclosure, and  kept  the  insurers  liable  under  the  policy.  Now, 
all  this  is  cured  by  the  bill  of  exceptions.     When  I  signified  my 
readiness  to  have  the  bill  of  exceptions,  by  agreement  of  parties, 
I  intimated  that  I  should  sign  any  bill  which  excepted  to  what  I 
was  conscious  of  having  stated  at  the  trial  as  direction  hi  matter 
of  law,  and  of  course  to  sign  whatever  law  I  bad  omitted  to 
state,  and  which  ought  to  have  been  stated.     Having  said  this, 
I  shall  begin  by  making  a  few  observations  on  the  form  of  bills 
of  exceptions.     It  has  been  conectly  said  at  the  Bar,  that  I 
have  lately  been  in  correspondence  as  to  bills  of  exceptions  with 
the  highest  English  authorities — the  Lord  Chief- Justice  of  the 
King's  Bench,  Baron  Bayley,  and  other  Judges.     Lord  Eldon 
had  laid  it  down  in  the  sceond  appeal  in  Lord  Fife's  case,  and 
desired  it  to  be  particularly  attended  to,  that  the  party  who  ex- 
cepts should  state  the  grounds  of  law  that  be  contended  for. 
Prom  that  time,  it  was  the  constant  habit  of  the  Jury  Court  to 
require  the  parties  who  except,  to  state  their  views  of  the  law. 
It  became  doubtful  how  far  this  was  proper  or  necessary ;  and 
the  correspondence  to  which  I  have  alluded,  then  commenced. 
The  result  of  that  correspondence  has  been  (with  the  approba- 
tion of  Lord  Eldon,)  the  adoption  of  the  opinion  of  Lord  Ten- 
terden  :    That  it  was  better  to  leave  I'arties  to  their  own  dis- 
cretion,  and  to  allow  them  to  state,  or  not  to  state,  their  views 
of  the  law  according  as  they  should  judge  most  expedient.     It 
was  apprehended,  that  there  might  be  some  cases  which  requir- 
ed the  law,  as  contended  for  by  parties,  to  be  fully  stated ;  and 
on  the  other  hand,  there  might  be  cases  where  it  would  be  better 
simply  to  state  the  law  excepted  to— and  that  there  could  be  little 
difficulty  in  the  Court,  with  a  bill  of  exceptions  drawn  in  either 
form — and  it  is  in  conformity  to   this,    the  present  bill  has 
been    drawn.       It  partly    coincides  with   the    previous  prac- 
tice, and  partly  does  not ;  and  I  think  it  right  to  announce  to 
the  gentlemen  of  the  Bar,  that  in  future,  parties  are  to  be 
at  Hberty  to  exercise   their  discretion,  either  in  stating  the 
law  as  contended  for  by  themselves,  or  in   not  stating  it.^- 
Having  made  these  few  preliminary  observations,  I  now  come  to 
the  merits  of  the  case.  This  bill  contains  three  branches — Firsi, 
An  exception  to  the  law  which  I  laid  down  at  the  trial  respecting 
the  waiver  or  abandonment  of  the  inquiry  into  Lord  Mar's  habite. 
The  second  rektes  to  the  warranty,  not  implied,  but  express. 
The  third  excepts  to  the  statement  as  to  the  materiality  of  Mr 
Ihglis*  ignorance  of  the  fact  of  the  habit.     Now,  as  to  the frst 
of  these,  coui.Sv.1  have  not  only  objected  to  the  direction  given, 
but  they  have  also  stated  the  law  contended  for  by  them.     As 
to  the  second,  they  say  that  I  ought  to  have  directed  the  Jury, 
as  there  was  an  express  warranty  to  find  a  verdict  for  the  defen- 
ders.  And  on  the  third  point,  thty  merely  say  that  I  did  wrong,  be- 
cause I  assumed  the  materiality  of  Mr  lnj;)is'  knowledge  as  to  the 
iftct,  and  directed  the  Jury  to  find  for  the  pursuer— Ingl is'  know- 


ledge or  ignorance  being  rendered  immaterial  by  the  question 
that  arises  on  the  warranty.     On  theirs/  part,  which  relates  to 
the  direction  which  I  gave  at  the  trial,  respecting  the  question 
of  waiver,  I  shall  be  very  short     When  a  Judge  makes  up  his 
mind  at  the  trial,  more  especially  where  it  has  lasted  for  many 
hours,  and  is  obliged,  on  the  instant,  to  address  the  Jury — ^if  his 
opinion  in  matter  of  law  is  objected  to,  he  is  bound  to  reconsider 
it  with  great  care.    The  effect  of  a  change  of  opinion  is  likely  to 
give  a  daiigerons  tendency  to  the  other  side — such  is  the  structure 
of  the  human  mind.     Against  this  tendency  I  have  endeavour- 
ed to  fortify  myself  to  the  utmost     I  have  examined  this  case 
with  very  great  anxiety — I  may  say  that  I  have  devoted  my  mind 
to  it  both  by  day  and  night,  and  the  result  of  my  deliberations, 
and  my  examination  of  the  decided  cases  is,  that  I  was  mistaken 
in  the  law  I  laid  down  at  the  trial.     I  do  not  think  that  the  law 
stated  by  counsel  in  the  bill  of  exceptions  is  correct ;  and  as  this 
case  may  go  farther — and  as,  in  the  last  resort,  it  is  material  that 
the  grounds  of  judgment  should  be  knowu — ^it  becomes  me  to  ob- 
serve in  what  respect  I  consider  the  opinion  I  gave  at  the  trial 
to  have  been  erroneous.     I  stated  to  the  Jury,  that  they  were  to 
consider,  whether,  because  Dr  Wood  did  not  answer  the  first 
question  as  to  the  habit  of  Lord  Mar,  this  was  not  to  be  held  aa 
an  abandonment  or  wiuver  of  the  inquiry  as  to  such  habits — arid 
if  abandoned,  whether  thev,  the  Insurance  Company,  could  now 
set  up  the  habits  against  the  payment  of  this  insurance.     Now, 
it  is  stated  that  I  ought  to  have  construed  the  instrument,  and 
that  I  did  not  construe  it,  but  left- it,  contrary  to  law,  to  the  Jury 
to  construe.    Now,  I  could  not  let  the  case  go  to  the  Jury  with- 
out having  constm«*d  the  instrument;  and  being  satisfied  that  the 
three  questions  were  separate,  and  that  the  two  particular  ques- 
tions which  followed,  were  not  a  repetition  or  exposition  of  the 
same  question,  I  thought  that  they  were  all  separate  questions, 
and  I  think  so  still ;  and  I  think  lam  fortified  in  this,  for  it  coin- 
cides with  the  opinion  of  Lord  Lyndhurst  in  the  esse  which  has 
been  cited  by  the  defenders  (  Ducket  vl  Williams).  I  am  also  forti- 
fied in  it  by  the  case,  as  stated  in  the  defences  by  the  defenders 
themselves.    Look  at  the  pleas  in  law.   The  de»;nders  state  the 
question  as  to  habits  not  being  disclosed  as  the  ground  of  their  re- 
sistance to  pay.     Now,  the  two  questions  as  to  his  being  *'  active 
or  sedentary,*'  *'  temperate  or  free,**  were  answered ;  and  the  pleas 
in  law  could  have  no  reference,  except  to  the  first  genera)  ques- 
tion.    What  I  say  ought  to  have  been  the  law  stated  by  the  de- 
fenders is  this.  That  an  implied  abandonment  or  waiver  does  not 
relieve  from  a  distinct  and  conscientious  obligation  to  disclose 
every  thing  material :   That  the  law  enforces  the  performance  of 
such  obligations  as  are  binding  on  the  conscience,  and  that  such 
obligations  are  more  especially  enforced  in  contracts  of  insur- 
ance.    Now  this,  I  conceive,  is  the  correct  law;  and,  on  a  roost 
deliberate  review  of  all  the  cases  and  principles,  this,  I  now  think, 
is  the  law  which  I  ought  to  have  laid  down  at  the  trial.     If  the 
case,  therefore,  turned  solely  on  the  question,  how  far  I  mis- 
took the  nature  and  construction  of  the  instrument,  and  the  al- 
legations arising  from  it,  I  am  now  clearly  of  opinion,  that  I 
ought  to  have  directed  in  the  above  terms;  and  this  is  of  extreme 
importance,  because  it  was  evident  that  the  doctrine,  as  laid 
down  by  me  at  the  trial,  had  great  weight  with  the  Jury  in 
forming  their  verdict.^    All  this  matter  is  to  be  got  in  Lord 
Mansfield's  summing' up  in  the  case  of  Sir  James  Ross.     He 
lays  down  the  doctriue  of  the  necessity  of  fairness,  and  the 
effect  of  disclosure  and  non-disclosure ;  and  the  more  you  ex- 
amine it,  the  more  appurent  it  is,  that  that  case  comprises  every 
thing  of  importance.     Suppose,  then,  that  the  present  case  had 
been  left  in  the  position  in  which  it  stood  miderthe  direction  1 
gave  at  the  trial,  being  erroneous, — if  this  were  the  question  fot 
the  new  trial  only,  and  not  the  question  on  thebillof  exveptioos, 
I  should  say,  on  the  ground  of  misdirection  in  law,  that  the 
new  trial  ought  to  be  granted.     But  in  considering  the  effect  to 
be  given  to  this  part  of  the  bill  of  exceptions,  we  must  also 
keep  in  view  the  situation  of  Mr  Inglis.     Now,  if  Mr  Inglisr 
was  ignorant  of  the  habit,  (and  the  evidence  did  not  prove  that 
he  was  acquainted  with  the  habits  of  Lord  Mar,)  that  would 
have  couuterbaUnced  the  eSectof  my  misdirection— -and  so  grant- 
ing the  new  trial  would  have  been  abortive.     On  this  point, 
there  does  net.  appear  to  be  any  evidence  tendir  g  to  instruct  thai- 
Inglis  was  in{onned,     II'  that  be  so,.!  thiuk  the  verdict  of  the 
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Jury  (had  no  other  question  been  raised  by  the  bill  of  exeep-  J 
tions.)  must  have  been  against  the  party  who  excepted.  But 
the  case  takes  a  very  different  shape,  in  my  mind,  when  I  come 
to  consider  what  I  have  called  the  central  or  second  exception, 
which  stands  between  the  two  others — I  mean  the  warranty. 
This  exception  cost  me  a  considerable  degree  of,  I  will  not  say 
trouble,  but  of  care  and  attention,  in  order  to  see  how  it  was 
brought  forward ;  for,  at  the  trial,  there  was  nothing  whatever 
agitated,  but  the  concealment  or  misrepresentation  as  to  the 
habit.  The  whole  question  on  both  sides  turned  on  that — and 
almost  all  the  law  turned  on  it;  and  if  any  thing  else  turned 
upon  it,  it  escaped  me  at  the  time,  and  it  escapes  me  now — ^but  it 
makes  no  difference  in  regard  to  the  result.  It  comes  exactly 
to  the  same  result,  according  to  the  opinion  I  am  about  to  give. 
I  have  examined  the  proceedings,  and  I  have  stated  that  this  is 
a  general  issue,  which  embraces  every  question  that  can  arise  in 
this  case.  In  the  case  of  all  policies,  whether  on  lives,  houses, 
or  ships,  the  jp-eat  load  of  the  case  generally  rests  on  the  defen- 
der; and  the  general  issue  takes  in  all  liis  grounds  of  defence. 
In  an  insurance  on  ships,  it  takes  in  the  question  of  sea-worthi. 
ness,  not  departing  with  onvoy,  deviation  from  the  voyage,  and 
so  on ;  and  so,  in  life  insurances,  the  general  issue  admits  aU 
grounds  of  defence,  unless  they  should  be  matter  of  surprise,  by 
being  unnoticed  in  the  previous  pleadings.  Now,  I  find  in  the 
defences,  the  first  paper  put  in,  the  defenders  set  forth,  almost 
ipsUsimis  verhis^  the  precise  objection  that  is  taken  in  the  shape 
of  exception  under  the  head  of  warranty.  They  state  in  the 
defence,  that  the  life  insured  was  not  a  sound  one;  that 
it  was  more  than  ordinarily  hazardous  to  insure  it ;  that  there 
was  disease  tendifig  to  shorten  life.  Now,  these  are  the  beads 
that  are  incorporated  in  the  second  or  central  exception,  in 
which  it  is  stated,  that,  as  this  was  a  warranty  arising  out 
of  the  documents,  it  must  be  considered  as  a  case  where  it  was 
necessary  to  prove  the  warranty  completely;  and  .the  Judge 
should  have  told  the  Jury  that  if  they  were  satisfied  that  the 
warranty  was  not  made  out,  they  should  find  for  the  defenders. 
This  leads  to  the -consideration  of  two  questions— the  one  a  ques- 
tion of  law,  the  other  of  fa^t.  With  regard  to  the  question  of  law, 
it  is  to  be  derived  from  the  case  to  which  I  have  alluded,— the 
case  of  Sir  James  Ross.  Lord  Mansfield  lays  down  the  dis- 
tinction between  warranty  and  fraud ;  and  with  regard  to  warranty, 
he  says,  if  litigated,  it  must  be  proved, — so  that  a  warranty 
supersedes  all  other  questions.  Accordingly,  it  annihilates  the 
question  that  relates  to  Mr  Inglis'  ignorance  or  knowledge.  It 
renders  it  unnecessary  to  enter  into  that  question.  His  ignorance 
is  of  no  consequence, — he  must  make  good  his  warranty.  The 
next  question  is  one  of  fact,  and  it  is  divided  into  three  parts. 
TTie  first  branch  relates  to  the  papers  signed  by  the  Earl  of  Mur, 
in  which  he  declares,  that  he  is  then  in  perfect  health,  and  that 
his  health  is  generally  good.  This  is  a  declaration  of  the  state 
of  his  health ;  and  in  that  declaration,  liy  Lord  Mar,  Mr  Inglis 
indorses  on  the  back  of  it,  his  proposal  to  the  Company,  and  the 
Insurance  is  made ;  and  the  terms  of  it  are,  that  if  what  is  con- 
tained in  the  preceding  paper  is  not  true,  the  policy  is  void,  and 
the  assured  must  prove  its  truth.  Here,  then,  Mr  Inglis  con- 
firms the  terms  of  that  warranty.  But  then  there  comes  the 
answers  of  Dr  George  Wood  and  Mr  Weir,  and  they  are  subse- 
quent. These  are,  that  there  was  no  disease  in  the  Earl  of  Mar 
tending  to  shorten  life,  or  to  render  Insurance  more  than  or- 
dinarily hazardous.  These  likewise  are  declarations  of  war- 
ranty. It  may  be  said,  that  they  affect  Mr  Inglis  on  the  one 
hand,  because  they  are  pttn  efus<fem  vegotii ,  and  on  the  other 
hand,  that  they  do  not  affect  Mr  Inglis,  because  they  were  not 
made  with  his  knowledge  or  sanction,  or  by  his  de}4re.  Lord 
Lyndhurst  directs  the  answers  in  the  case  ot  Ducket  to  be  taken 
b>"  the  Jury  into  their  consideration — the  prr sumption,  therefore, 
15,  so  fair  as  it  can  be  discovered,  that  he  thought  them  i^ars  ejm- 
ttetn  neg6iru  But  the  solution  of  this  questiioi,  as  to  whether 
Mr  loglis  was  cognizant  of  these  answers  of  Dr  Wood's  or  n^, 
does^  not  seem  to  be  material  at  present ;  because,  if  I  am  right, 
and  if  the  (Tourt  a^^rees  with  me  in  opinion,  that  in  this  part  of 
the  bill  of  exceptions,  there  must  be  a  judgment  in  favour  of  the 
bill,  it  then  follows,  as  a  necessary  consequence,  that  if  it  goes 
down  to  trial,  the  fact  of  Mr  Ing]is*s  knowledge  or  ignorance  will  be 
inquired  into;  but  at  anyiatCy  I  am  con&cious  that  I  summed  up 


nothing  to  the  Jury  on  the  head  of  warranty ;  and  the  omission  of 
a  Juilge  in  not  bringing  the  attention  of  a  Jury  to  an  impurtiint 
point  of  law,  is  as  much  a  ground  for  a  bill  of  exceptions,  hr 
stating  law  which  is  erroneous.  If  any  of  your  Lordships  will 
take  the  trouble  of  looking  into  Lord  Eldon's  nh\^  speech  in 
Lord  F^ife's  first  trial,  you  will  find  what  a  Judge  must  do,  and 
that  bis  iiiuUs  of  omission  are  as  much  subjects  of  except'ou 
as  those  of  commission.  Now,  what  I  suppose  is  contended  for 
here  (and  what,  I  admit,  was  the  duty  of  the  Judge)  is,  that 
the  Jury  should  have  bec'U  told,  that  in  the  c^ise  ef  Lord  Mac, 
there  is  a  warranty  of  perfect  health,  and  general  good  healch.; 
and  Mr  Inglis*  proposal  proceeds  upon  the  truth  of  that  statement. 
I  might  then  have  gone  on  to  say.  there  are  likewise  warranties 
contained  in  the  answers  of  Dr  Wood  and  Mr  Weir.  They  mriy 
not  apply  to  Mr  Inglis ;  but  if  I  had  said  they  did  not  apply  to 
him,  it  would  have  been  putting  a  construction  on  the  instru- 
ments which  would  have  bt'en  the  subject-matter  of  a  bill  of  ex. 
ceptions.  But,  at  any  rate,  it  goes  to  trial  agcun,  if  the  exceptiou 
is  allowed  ;  and  it  will  be  seen,  then,  in  point  of  fact,  whether 
Mr  Inglis  was  cognizant  of  Dr  Wood,  and  Mr  Weirds  answers,  or 
not.  In  case  he  was  not  cognizant,  there  is  then  only  one  head 
of  warranty — the  warranty  of  health.  Now,  we  come  to  the 
evidence.  The  evidence  almost  turns  entirely  on  the  subject  of 
the  habit,  and  of  the  dangerous  nature  ot  the  extent  of  the 
habit — and  the  reasoning  is  also  all  on  the  habit.  The  question 
to  be  put  to  the  Jury  is.  Whether  the  taking  of  opium  takes 
away  the  representation  of  perfect  health  ?  The  law  of  warranty 
must  be  Uid  down ; — it  must  be  laid  down,  and  applied  to  thecasc^ 
and  then  it  must  be  left  to  the  Jury  to  decide,  whether  they  think 
this  warranty  fulfilled  or  not.  That  was  not  done,  and  therefore 
there  was  error,  with  regard  to  those  questions  that  fell  under  Dx 
Wood's  answer.  They  come  more  home  as  applicable  to  the 
subject-matter  of  the  habit :  "  Whether  he  knew  any  reason 
why  an  insurance  on  Lord  Mar*s  life  would  be  more  than  usually 
hazardous  ?**  is  a  question  more  extensive,  and  gives  greater  lati- 
tude for  the  consideration  of  the  Jury  with  regard  to  their  find- 
ing. But,  at  all  events,  it  is  clear  on  my  mind,  that,  to  try  this 
case  well,  it  ought  to  be  tried  in  this  way :  And  on  the  subject  of 
the  wan-anty,  it  is  clear  that  it  absorbed  the  other  two  points, 
and  leaves  the  question  for  the  Jury  on  the  warranty  alone. 
With  regard  to  the  motion  for  a  new  trial,  on  the  ground  of  the 
verdict  being  contrary  to  evidence,  which  is  all  that  I  presume 
now  remains  behind,  I  shall  be  short.  I  always  tlunk  it  advis- 
able, that  when  a  new  trial  is  applied  for,  on  tlie  head  of  the 
verdict  being  against  evidence,  that  the  Court,  in  stating  their 
grounds  in  sending  it  to  a  new  trial,  should  do  it  with  as  much 
caution  as  possible,  and  (hat  they  should  be  as  careful  as  possible 
in  giving  an  opinion  as  to  the  effect  of  the  evidence  ;  because,  if 
a  strong  opinion  is  expressed  by  the  Ckiurt,  the  case  goes  dowii 
with  more  or  less  disadvantage  to  a  second  trial,  which  is  often 
Injurious  to  the  fair  decision  of  the  case,  which  might,  by  all 
means,  to  be  sent  down  to  the  Jur^  as  pure  as  possible.  In  thiu 
case  such  risk  may  be  avoided,  as  it  must  go  to  another  trial  on 
the  misdirection.  As  I  have  observed,  that  what  I  said  at  the 
trial  was  a  misdirection,  I  am  bound  in  justice  to  add,  that  it  is 
my  clear  impression,  that  what  I  said  on  the  waiver  of  the  habit 
had  great  weight  in  causing  the  verdict ;  for  the  Jury,  a  very  re- 
spectable one,  retired,  and  in  a  very  short  time,  found  for  the 
pursuers;  their  consciences  being  satisfied,  that  the  waiver  was  a 
good  ground  for  their  verdict, — accordingly,  they  did  not  take  suf- 
ficient time  to  examine  into  the  evidence.  In  fact,  it  was  a  ver- 
dict without  due  consideration  of  the  evidence.  Under  all  the 
circumstances,  my  opinion  is,  that  the  bill  of  exceptions  ought 
to  be  allowed ;  and  that  the  rule  for  a  new  trial  should  be  made 
absolute. 

Lord  BtUgray  concurred  entirely  in  the  opinion  which  had  just 
been  delivered,  and  was  pecuiierly  indebted  to  the  Lord  Chief 
Commissioner,  for  the  very  luminous  statement  which  he  had 
made. 

Lvrd  Crmgie  entertained  a  similar  opinion. 

Lord  Gillies  concurred  with  their  Lordships.  Reference  had 
been  made  to  the  case  going  to  the  Court  of  last  resort.  But 
they  must  consider  how  the  matter  stood.  There  was  a  motion 
for  a  new  uial,  and  then  a  bill  of  excej^tioiis  by  consent.     Now, 
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if  tbey  granted  a  new  trial,  on  the  motion  for  a  new  trial,  there 
could  be  no  appeal,  but  if  they  allowed  the  bill  of  exceptions, 
there  might  Here  both  cases  were  before  the  Court,  and  they 
must  decide  in  one  or  other  of  them.  He  thought  the  bill  should 
be  allowed. 

Lord  C/iief  Commissioner. — An  appeal  was  undoubtedly  inap- 
plicable against  the  decision  on  the  motion  for  a  new  trial, 
whether  proceeding  on  the  ground  of  misdirection,  or  that  the 
verdict  was  contrary  to  evidence.  But  against  the  judgment 
pronounced  on  the  bill  of  exceptions,  it  was  competent. 

Dean  of  Facnhy. — They  would  withdraw  the  motion  for  a 
new  trial,  and  that  would  cure  the  difficulty.  Or,  perhaps,  the 
Court  might  supersede  the  consideration  of  it. 

Lord  Presufenl  agreed  in  opinion  with  all  their  Lordships. 
He  thought  that  the  present  case  was  not  merely  one  where  the 
warranty  bad  not  been  fulfilled,  but  where  unfair  representation 
had  been  made.  It  was  not  right  to  have  referred  to  Dr  Wood. 
The  Earl  should  have  said  he  had  just  come  from  England,  and 
had  no  medical  attendant  in  Scotland,  though  he  had  consulted 
Dr  Abercromby  several  times  last  year.  It  was  a  farce  to  refer 
to  Dr  Wood.  As  to  Ingli«,  he  was  the  EarPs  agent,  and  was 
bound  to  know  what  his  Lordship  knew.  As  to  ignorance, 
none  could  avail  them,  except  such  as  neither  of  them  could 
know.  For  example,  a  ship  may  be  lost  at  the  time  an  insurance 
is  effected,  and  in  England,  the  words  lost  or  not  lost,  are  in- 
serted in  the  policy.  Here  the  risk  is  undertaken  and  paid  for. 
Again,  the  vessel  may,  at  the  time  of  the  contract,  have  arrived 
safe  by  a  short  voyage.  Still,  the  underwriter  would  be  entitled 
to  retain  the  premium,  for  the  risk  had  been  run.  In  the  same 
way,  a  person  might  insure  the  life  of  his  friend  in  India,  in 
which  he  had  an  interest,  at  the  time  he  was  dead.  The  doctrine 
had  so  been  laid  down  by  Marshall,  where  the  ignorance  was 
positive.  But  that  was  not  the  case  in  the  present  instance. 
Lord  Mar  was  examined,  and  his  Lordship  should  have  made  a 
full  and  fair  statement.  He  thought  the  bill  should  be  allowed. 
Perhaps  the  verdict  was  not  so  much  against  evidence,  as  with- 
out cndence  altogether. 

The  Court  unanimoasly  allowed  the  bill  of  excep- 
tions. 

Pursuers*  Authorities. — Sir  James  Ross,  I.  Bl.  31*2;  Mar- 
Phall,  dd  Edition,  p.  77a  Willis  v.  Poole,  at  N.P.  after  East. 
1780  ;  Marshall  774-5.  Carstairs  v.  Stein  ;  Maul  and  Selwyns, 
4.  192.  Cambden,  Sir  William  Bl.  I.  416.  Watson  v.  Main- 
waring,  &c. ;  4.  Taunt.  763.  Ducket  v,  Williams,  per  Lord 
Lyndhurst,  not  yet  reported.     Everet ;   Bing.  V.  p.  503. 

Defenders*  Authorities.  —  Marshall,  3d  Edition,  pp.  152-7, 
449,  463;  Carter,  Sir  William  Bl.  1.  p.  59a  Maynard  v. 
Rhodes;  Dowling  and  Ryland,  5.  p.  266.  Everet  o.  Des- 
borough;  Bingham,  V.  503.  Morrison  v.  Mustpratt;  Bing- 
ham's Reports,  4.  p.  60.  Linderau  v.  Desborough ;  Bam.  & 
Cress,  a  p.  586. 

First  Division. — Act.  Solicitor- General  (Cockbum,)  Skene, 
Adam  Anderson  and  William  Forbes. -^^^.  Dean  of  Faculty 
(Hope,)  D.  M'Neill,  «/ a«t.—Cranstoun  &  Anderson,  W.S., 
and  James  T.  Murray,  W.S.,  Agents.— Jury  Clerk.— [J.  IT.H.] 
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I»fo.  309.— Thomas  Balmbb,  AppeUant,  v.  John  Hogakth 

&  Othehs,  RetjHmdenu. 

process  —  Lease  —  Reduction  —  Fraud —  Misrepresentation 

Issue— Verdict — A  farm  having  been  advertised  to  be  let  as 
presentfy  possessed  by  a  certain  individual,  as  consi^tins  of  333 


acres,  or  thereby ;  and  a  jterson  luwing  offered  L532  of  yearly 
rent,  without  reference  to  the  number  of  acres  j  and  having  a/ier- 
wards  reused  payment  of  the  rent,  on  the  allegation  that  the  farm, 
did  not  consist  of  the  number  of  acres  adcertisedi  and  an  action 
for  payment  having  been  raised  by  the  landlord,  and  a  reduction 
of  the  missive  lease  by  lite  tenant;  and  an  issue  having  been  sent  to 
a  Jury  to  ascertain  whether  t/ie  nufi*ber  of  acres  was  ** falsely  and 
fraudulently^^  represented i  and  whether  the  missive  was  entered  in- 
fo in  comequence  of  "  the  said  fraudulent  representation  ;**  and  the 
Jury  having  found  that  lite  farm  consisted  of  about  326  acres — 
that  the  representation  was  false,  but  not  frautlulentf^^and  the 
offer  was  induced  by  the  false  representation ;  and  the  Court  of 
&:ssion  having  found  that  this  verdict  was  not  a  sufficient  ground 
for  reducing  the  conditions  of  lease^-^atul  that  the  missives  of 
lease  must  stand  unreduced-^and  that  the  rent  must  be  paid  in 
terms  ofU:  and  a  deduction  of  rent  cannot  be  claimed  whde  the 
lease  is  unreduced  f  and  the  judgment  below  having  been  ap- 
pealed  from^-Opinion  expressed  by  the  Lord  Chancellor,  that  the 
issue  was  improperly  expressed,  and  tlte  verdict  inapplicable : 
That  the  error  as  to  the  measurenwnl  was  not  a  sufficient  ground 
to  reduce  the  itrase — Question  considered,  how  far  redress  could 
be  given^  without  reduction  of  missive;  and  case  comprvmiscd  in 
terms  of  the  Lord  Chancellor's  recommendation. 

On  the  loth  of  February  1823,  there  appeared  in 
the  Kelso  Mail  the  following  advertisement : — 

"  To  be  let  by  private  bargain,  for  1 9  years,  from  the  terra 
of  Whitsunday  182d,  the  farm  of  Hilton,  lying  in  the  united 
parishes  of  Whitsome  and  Hilton,  and  county  of  Berwick,  as 
presently  possessed  by  Mr  Popplewell,  or  consisting  of  333 
acres  or  thereby,**  &c.  &c. 

The  defender,  Balmer,  addressed  to  the  pursue r*s 
cousin,  George  Hogarth,  W.S.,  named  in  the  adver- 
tisement, the  following  oiFer : — 

**  Castlemill,  \st  March  1823. — Sir, — Af^er  seeing  you,  1 
applied,  according  to  your  desire,  to  Mr  Hogarth,  Newton,**  (the 
pursuer's  uncle)  "  who  desired  me,  in  the  first  place,  to  make 
my  offer  to  you.  1  therefore  offer  you  the  yearly  rent  of  £i, 
12s.  per  acre,  upon  the  following  conditions,  for  a  lease  of  19  or 
21  years,  for  the  farm  of  Hilton." 

On  the  Sd  of  March  1823,  George  Hogarth  wrote 
to  James  Hogarth  at  Newton,  as  follows: — 

*'  I  send  you,  annexed,  copies  of  two  more  offers  for  the  farm 
of  Hilton,  one  from  Mr  ,  and  the  other  from  Mr  Bal- 

mer,  Castlemill.  Mr I  believe  to  be  a  very  respect- 
able man,  but  I  am  inclined  to  think  Mr  Balmer  has  the  advao. 
tage  of  him  in  point  of  substance,  which  is  an  important  con. 
sideration.  The  offers  are  equal  in  point  of  rent,— that  is  to 
say,  they  are  both  at  the  rate  of  LI,  128.  per  acre, — only  Mr 
— —  specifies  the  sum  total,  being  L532,  whidi  Mr  Bal- 
mer  does  not.  This  might,  perhaps,  give  rise  to  some  dispute 
about  the  measurement,  and  occasion  trouble,  as,  though  I  have 
no  doubt  the  extent  of  the  farm  is  correctly  stated  in  the  adver< 
tisement,  yet  I  never  saw  any  plan  or  measurement  of  the  faioL 
It  mav,  perhaps,  therefore  be  best,  if  Mr  Balmer*s  offer  is  ac- 
cepted of,  to  specify  the  sum-total  of  the  rent,  so  as  to  prevent 
after  disputes,  Ike  As  it  may  be  necessary  to  accept  his  offer 
under  some  additional  conditions,  I  enclose  a  letter  addressed  by 
me  to  you,  requesting  and  authorising  you  to  accept  Mr  Bal- 
mer*8  offer,  in  sucb  terms  as  you  may  think  proper,'*  &c. 

The  defender  took,  and  entered  to  the  farm  at  the 
expressed  rent  of  £532,  without  express  mention  of 
the  number  of  acres  in  the  conditions  of  lease,  2d  and 
4th  April  1823.  He  paid  the  first  half-year's  rent  doe 
at  Whitsunday  1824 ;  but  soon  after,  on  measuring  the 
lands,  found,  as  he  alWed,  a  deficiency  of  about  15 
acres,  which  discovery  his  iu;ent  intimated  to  Mr  Ho- 
ffarth,  W.S.>  on  the  2l8t  of  December  1824»  as  fol- 
lows : — 

«  Mr  Balmcr  has  banded  mc  the  tack  of  his  farm  of  Hilton- 
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bilL  He  desires  me  to  inform  you,  that  until  the  measurement 
of  the  farm  m  rectified,  be  cannot  say  whether  it  is  conform  to 
biupiin  or  not.  When  this  is  done,  he  will  be  ready  to  pay  the 
rent." 

In  answer  to  a  demand  for  the  specific  reason  as* 
signed  by  the  defender  for  withholding  the  rent,  be 
added,  on  the  24>th — 

"  The  objection  which  Mr  Balmer  has  to  sip^ning  the  lease,  and 
withholding  bis  rent,  is»  that  he  has  not" got  the  quantity  of  land 
stipulated  for;  and,  until  this  is  gi%'en,  be  declines  paying  the 
rent,  ejccept  under  deduction." 

To  which  Mr  Hogarth,  W.S.,  replied  (3d  Janoary 
1825)— 

"  In  answer  to  your  letter  of  the  24th  ultimo,  I  beg  to  say, 
that  the  bargain  with  Mr  Balmer  for  the  lease  of  Hilton,  as  he 
is  perfectly  well  aware,  contains  no  such  stipulation  as  you  men- 
tion,'* &c. 

In  April  1825,  the  pursuer  raised  an  action  against 
the  defender  for  the  half  year*s  rent,  and  for  implement 
of  the  lease,  pleading — That,  as  the  agreement  had 
been  reduced  into  a  probative  instrument,  that  instru- 
ment could  alone  be  evidence  of  the  terms  of  that 
agreement,  and  made  irrelevant  all  averments  as  to 
prior  communings  or  documents :  That  the  pursuer 
was  not  bound  to  uphold, — and  the  rent  payaolo  did 
not  refer  to  the  number  of  acres :  That,  as  the  de- 
fender had  got  the  whole  subject  as  possessed  by  Mr 
Popplewell,  there  was  no  room  for  the  action  guanti 
minoris.    The  defender  pleaded — That,  in  voluntary 
sales,  no  man  was  bound  to  pay  for  more  than  he  had 
received,  where  he  had  been  deceived  by  an  erroneous 
or  fraudulent  description  :  That  as  he  had  contracted 
on  the  faith  of,  and  paid  rent  in  correspondence  with, 
the  measurement  stated  in  the  advertisement,  he  was 
entitled  to  deduction  for  the  acres  awanting :    That 
his  claims  of  compensation  were  warranted   by  the 
terms  of  the  agreement. 

<*  The  Lord  Ordinary  (7th  December  1826,)  having  heard 
]Mirtie9*  procurators,  and  thereafter  considered  the  record,  and 
whole  process,  Finds,  that  the  written  obligation  of  lease  signed 
by  the  parties,  and  upon  which  the  defender  received,  and  now 
has  possessed  the  farm  of  Hilton-hill,  binds  the  defender  to 
pay  for  the  farm  of  Hilton-hill,  as  presently  possessed  by  Mr 
George  Bell  Popplewell,  the  yearly  rent  of  L532  Sterling,  with- 
out any  reference  to  the  number  of  acres  contained  in  the  farm, 
or  any  wamindice  of  its  extent :  Kinds,  that  while  this  obligation 
stands  unreduced,  the  defender  is  bound  to  pay  rent  accordingly, 
and  cannot  claim  a  deduction  from  the  same,  on  the  ground  that 
the  extent  of  the  farm  has  been  found  to  he  less  than  was  un- 
derstood, any  more  than  the  pursuer  could  have  claimed  an  ad- 
dition to  the  rent,  on  the  ground  that  the  extent  bad  turned  out 
to  be  greater  than  was  understood :  Finds  no  sufficient  allega- 
tion of  fraud  on  the  part  of  the  pursuer  or  his  agent,  to  warrant 
sisting  this  action,  in  whole  or  in  part,  in  order  to  give  time  for 
an  action  of  reduction :  Kepels  the  defences,  and  decerns  in 
terms  of  the  libel ;  finds  the  defender  liable  to  the  pursuer  in 
expenses,"  &c. 

The  defender  reclaimed.  Me  soon  after  died ;  and 
on  a  joint  note  by  bis  son,  Thomas  Balmer,  and  the 
pursuer,  the  former  was  sisted  as  defender,  and  the 
process  was  sisted  till  a  counter-action  of  reduction- 
improbation,  already  brought  by  the  deceased  defen- 
der, in  January  1827,  should  be  advised  along  with  it. 
In  the  latter  action,  directed  against  John,  James  and 
George  HogarthSi  the  conditions  of  lease^  but  more 


particularly  the  first  article  thereof,  were  sought  to 
be  reduced,  on  the  grounds — That  the  first  article 
was 

**  contrary  to  the  express  assurance,  understanding,  and  con. 
tract  of  James  and  George  Hogartbs ;  who,  by  fuljie,  unfair, 
and  unwarrantable  representations  on  their  part,  induced  our  said 
lovite  to  believe  that  the  farm,  ^c,  consisted  of  a  certain  given 
number  of  acres,  which  measurement  the  sflid  George  Hogarth, 
or,  at  least,  James  Hogarth,  us  taking  burden  on  him  for  the 
said  John  Hogarth,  agreed  to  uphold,"  kc. 

And  a  declaratory  conclusion  as  to  the  deduction  was 
added. 

The  pursuer  pleaded — That  a  party,  finding  a  de- 
ficiency from  the  acres  advertised,  had  his  option  either 
to  set  aside  the  contract  or  to  obtain  a  deduction  cor- 
responding to  the  deficiency :  That  ubi  dolus  dat 
causam  contractui^  or  where  the  landlord  has  upheld 
the  number  of  acres,  the  party  deceived  as  to  extent 
and  quantity  is  entitled  to  relief  of  the  lesion :  That 
where,  by  the  custom  of  the  country,  the  signing  of 
conditions  of  lease  does  not  bar  a  claim  for  deduction, 
a  Court  of  law  will  set  aside  the  conditions  to  the  ex- 
tent of  an  adequate  abatement :  That  it  was  compe- 
tent to  prove  by  writ  or  oath,  the  falsity  or  doubtful- 
ness of  a  positive  representation  :  Thiat  letters  be- 
tweenAhe  landlord  and  his  agents  were  no  evidence 
against  the  tenant  The  defender  pleaded — as  in  the 
former  action  at  his  instance — adding,  That  the  con- 
tract disproved  the  pursuer's  averment  of  representa- 
tion or  guarantee,  and  that  the  averments  of  fraud  and 
lesion  were  irrelevant  and  disproved,  as  the  pursuer 
had  got  the  precise  subject  bargained  for  under  pre- 
cise conditions.  The  reduction  having  gone  to  the 
Jury  Court,  the  following  issues  were  prepared  (22d 
January  1829):— 

"  It  being  admitted  that,  on  the  4th  day  of  April  1823,  the 
defenders  let  in  lease  to  Robert  Ealmer,  the  father  of  the  pur* 
suer,  the  farm  of  Hilton-hill,  for  the  period  of  19  years  irom 
Whitsunday,  and  the  separation  of  the  crop  in  1823,  at  the 
rent  of  L5d2  a-year :  Whether  the  i^aid  farm  consi»ted  of  318 
acres  or  thereby? — And,  whether  the  defenders,  or  either  of 
them,  did  falsely  and  fraudulently  represent  the  said  farm  as 
consisting  of  333  acres  or  thereby  ?  And  whether  the  said  Ro- 
bert Balmer,  was,  by  the  said  fraudulent  representation,  induced 
to  offer  the  said  sum  of  L53'i,  as  the  rent  for  the  same  ?*' 

The  case  was  tried  on  the  8tb  of  April  1829,  when 
the  Jury  found — I.  The  farm  of  Hilton-hil)  to  consist 
of  the  number  of  acres  laid  down  in  Mr  Blackadder's 

f^lan,  viz.  about  326. — II.  That  the  defenders  did  false- 
y,  but  not  fraudulently,  represent  the  number  of 
acres. — III.  That  by  such  false  representation,  the 
deceased  Robert  Balmer  was  induced  to  offer  the 
slump  runt  of  £532. 

When  the  verdict  came  to  be  applied^ 

«  The  Lord  Ordinary  (24th  June  1829,)  having  considered 
the  closed  record  and  the  rerdict,  and  having  heard  counsel  on 
the  application  of  the  said  verdict,  Reduces  the  conditions  of 
lease,  and  decerns  and  declares  in  terms  of  the  reductive  con- 
clusions of  the  libel :  Assoilzies  the  defenders  from  the  decla- 
ratory conclusions,  and  decerns:  Finds  the  pursuer  entitled  to 
expenses,  &c. — ATofe.— It  being  ascertained  by  the  verdict,  that 
the  defenders  made  a  false  representation  of  the  extent  of  the 
^rm,  and  that  such  false  representation  formed  the  inductive 
cause  of  the  other  partv  entering  into  the  transaction,  it  appeam 
to  the  Lord  Ordinary  that  the  transaction  must  be  set  aside,  and 
that  the  grounds  of  reduction,  as  established  by  the  verdict,  are 
such  as  necessarily  to  subject  the  defenders  iu  expenses.    But 
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lie  does  not  think  tbere  is  nny  room  for  entertaining  tfae  demand 
made  in  the  declamtory  conclusions.  It  ratfaer  appeara  to  him 
that  the  amount  of  deduction,  if  a  claim  of  deduction  were  ad- 
missible, ought  to  have  been  sent  to  the  Jury.  But  at  all 
events,  as  the  Jury,  instead  of  finding  that  there  was  a  misre- 
presentation to  the  extent  of  a  certain  number  of  acres,  atid  that 
the  bargain,  though  apparently  for  a  *  slump  rent,*  was  truly  a 
bargain  at  a  certain  sum  per  arre,  have  merely  found  in  general, 
that  there  was  a  false  representation  of  the  number  of  acres,  and 
that  that  false  representation  *  induced  Robert  Balmer  to  offer 
the  slump  rent  of  L532,'  the  transaction  must,  agreeably  to  that 
verdict,  be  held  to  be  a  slump  bargain,  which,  though  reducible 
on  the  ground  of  error  or  misrepresentation,  does  not,  according 
to  the  rules  of  our  law,  admit  of  a  claim  for  abatement  of  con. 
sideration.** 

From  tliis  interlocutor  both  parties  reclaimed ; — 
the  ptirsner,  Balmer,  praying  that  the  redaction  might 
be  applied  only  to  the  first  article  of  the  conditions,  and 
that  the  Court  M'ould  find,  as  to  the  abatement,  in 
terms  of  the  declaratory  conclusions.  The  defender, 
.Hogarth,  praying  for  an  alteration  of  the  reductive 
decemiture.  At  advising  both  cases,  and  the  reclaim* 
hig  notes  (10th  March  1830,)  Hogarth  pleaded— That 
the  interlocutor  of  the  Lord  Ordinary  in  the  reduc- 
tion was  wholly  out  of  the  case,  which  Balmer  had 
£ut  solely  on  wilful  fraud,  ^-hile  the  Lord  Ordinary 
ad  dealt  with  it  as  a  case  of  great  but  unint^ional 
misrepresentation :  That,  after  all,  there  was  no 
conclusion  for  reduction  and  restilulio  in  integruntj  on 
account  of  fraud  or  error  in  substantialibust,  but  only  one 
for  deduction  of  rent ;  whereas  there  must  be  either  a 
total  reduction,  or  none  at  all :  That  the  issue  being 
special,  was  an  issue  of  mere  fraud,  conform  to  the 
libel, — the  special  verdict  finding  the  representation  to 
have  been  false,  but  not  fraudulent,  was  a  verdict  against 
fraud  on  the  matters  legitimately  before  the  Jury ;  and 
quoad  ultra,  being  merely  an  answer  to  a  question  not 
put,  was  non  scriptum,  as  disconform  to  the  ground  of 
action  ;  so  that  there  was,  in  consequence  of  success  in 
the  only  point  sent  to  trial,  no  occasion' to  move  for  a 
new  trial :  That  a  party  called  to  defend  himself  against 
Ji  charge  of  fraud,  and  aware  that  it  could  not  be  proved, 
could  not  be  expected  to  come  prepared  against  a  proof 
of  substantial  error,  as  a  new  ground  of  reduction  : 
That  the  question  which  was  necessary  to  the  case 
must  be  decided  before  the  issues  are  adjusted,  and 
was,  in  point  of  fact,  decided  by  the  express  insertion 
of  "  fraud,",  as  necessary  to  the  issue,  which  must 
therefore  be  all  employed  or  all  rejected  :  And,  that 
the  proof  of  inducement  was  indispensible  to  the  case, 
and  involved  fraud.  Balmer  maintained — That  the 
Jury  had  not  gone  out  of  the  case,  but  had  only  found 
part  of  a  complex  ground  of  reduction  proved  by 
what  was  substantially  a  special  verdict :  That  the 
fraud  had  injured  him  only  through  the  falsehood  : 
That  the  Jury  had  found  no  ground,  such  as  force,  at 
variance  with  the  libel  and  issue  :  That  the  verdict 
did  not  require  to  be  the  exact  echo  of  a  special  issue  : 
That  a  verdict,  finding  no  malice  under  the  issue  in  a 
privileged  case,  would,  notwitlistanding,  be  valid. 

The  Court  delayed  the  cases  till  11th  ^farch  1830, 
when  the  Court  adhered  to  the  Lord  Ordinary's  in- 
terlocutor of  7th  December  1826;  and  altered  the  in- 
terlocutor of  24  th  June  1829,  in  so  far  ns  it  reduced 
the  conditions  of  leave,  and  decerned  and  declared  in 


terms  of  the  reductive  condiisions  of  the  libel ;  sos- 
tained  the  defences,  in  respect  that  the  action  did  not 
conclude  for  reduction  on  the  head  of  error,  reserv- 
ing to  the  pursuer  to  bring  a  competent  action,  if  so 
advised ;  and  found  the  defenders  entitled  to  modified 
expenses.  The  pursuer,  Balmer,  appealed,  pleading — L 
It  having  been  determined  by  the  verdict  of  the  Jary, 
that  the  offer  of  rent  was  induced  by  a  false  represen- 
tation, on  the  part  of  the  landlord,  as  to  the  number 
of  acres  of  which  the  farm  consisted,  the  tenant  is  en- 
titled to  a  deduction  of  rent,  corresponding  to  the 
extent  of  the  deficiency. — IL  The  facta  admitted  upon 
the  record,  and  the  verdict  of  the  Jury,  are  sufficient 
in  law  to  entitle  the  appellant  to  a  deduction  of  rent, 
without  a  total  voidance  of  the  contract  of  lease. — III. 
The  record  in  the  present  case  was  prepared  by  the 
Lord  Ordinary,  whose  duty  it  was  to  examine  and  as- 
certain the  correctness  of  the  appellant's  mode  of 
pleading,  before  pronouncing  judgment. — IV.  There 
18  nothing  in  the  form  of  the  action, — the  state  of  the 
record, — or  the  terms  of  the  issue  and  verdict,  suf- 
ficient to  exclude  the  claim  of  the  appellant. — V.  The 
award  of  costs  against  the  appellant  was,  in  any  event, 
unjust.  Answered — L  The  rent  sued  for,  in  the  pre- 
sent action,  is  legally  due  under  the  articles  of  lease ; 
and  the  averment  as  to  an  alleged  deficiency  in  the 
contents  of  the  farm,  is  irrelevant,  in  respect  that  the 
respondents  never  agreed  to  warrant  or  uphold  any 
particular  measurement  or  number  of  acres;  and  that 
the  contract  between  the  parties  makes  no  reference 
to  measurement,  but  expressly  conditions  for  payment 
of  a  slump  rent  for  the  farm  of  Hiltonhill,  as  pre- 
sently possessed  by  George  Bell  Pupplewell,  which 
subject  was  delivered  to,  and  possessed  by,  the  ap- 
pellant's father  and  himself. ~  1 1.  The  only  ground  of 
reduction  pleaded  by  the  appellant,  being  an  averment 
that  he  was  induced  to  enter  into  the  contract  by  the 
fraud  of  the  respondents,  on  which  averment  his  ac> 
tion  was  wholly  laid ;  and  the  Jury  having,  by  their 
verdict,  negatived  that  averment,  and  found  that  there 
was  no  fraud  in  the  transaction,  the  necessary  conse- 
quence is,  that  the  respondents  must  be  assoilzied 
from  the  whole  conclusions  of  the  action. — ^111.  Even 
if  the  appellant's  action  had  been  laid  on  the  ground 
of  error,  as  well  as  on  that  of  fraud,  still  his  demand 
to  be  allowed  an  abatement  of  rent,  and  to  retain  the 
farm  at  that  reduced  rent,  during  all  the  remaining 
years  of  the  lease,  would  be  wholly  inadmissible,  in- 
competent, and  repugnant  to  the  settled  rules  of  the 
law  of  Scotland.  By  these  rules,  fraud  or  error  do 
necessarily  infer  the  total  voidance  of  the  contract, 
and,  when  pleaded,  must  lend  to  a  mutual  resfiiutio  in 
integrum  ;  but  our  law  recognises  no  such  remedy 
as  an  action  quanti  minoris ;  nor  can  any  party  be 
suffered  to  adhere  to  a  contract  in  part,  while  he  is 
insisting  in  a  challenge  of  it  as  null  and  void,  on  the 
ground  of  fraud  or  error, 

[30th  September  1631.] 

Ltyrd  Cfiancelhn — ^Mv  Lords,  this  case  appears  to  be  much 
more  complicated  than  it  really  is,  when  we  consider  the  steps 
which  have  been  taken  in  the  proceedings  in  the  Court  below. 
An  agreement  for  a  lease  having  been  executed  by  one  of  these 
parties  to  the  other,  an  action  ^ns  raised  by  the  landlord  in  the 
Court  below,  for  an  arrear  of  rent  under  it,  and  also  for  a  spcci- 
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fie  perforinrace^4>r,  as  tbey  call  it  in  Scotland,  an  Implement  of 
that  leane.     The  other  party  against  whom  this  proceeding  wai 
instituted,  sets  up,  by  way  of  defence,  a  misrepresentation  of  the 
quantify  of  land  in  the  premises  leased^  to  che  amount,  as  he 
stated,  of  fifteen  acres,  but  which  turned  out  to  be  not  much 
more  than  seven  acres ;  and  he,  upon  that  ground,  resisted  both 
the  claim  for  the  payment  of  rent,  to  rhe  amount  of  j£532  a -year, 
whereas  it  ought  to  have  been  only  £521  a-year,  as  rectified  by 
the  subsequent  finding,  and  I  hat  the  lease  for  nineteen  years 
ought  to  be  executed  only  by  him,  in  respect  of  the  real  value  of 
the  land,  namely,  £52\, — abntement  being  made  for  the  seven 
acres  in  proportion  of  the  Hverage.     The  Lord  Ordinary  on 
this  proceeding,  as  it  appears  by  way  of  demurer,  pronounced  un 
interiocutor,  denying  the  fact  set  up  in  the  defence ;  but  even 
assuming  that  there  might  be  a  deficiency,  declaring  that,  under 
the  lease  executed,  the  tenant  was  bound  to  pay  the  £5S2» 
HU  Lordship  was  pleased  to  find,  that  the  written  obligation 
binds  the  defender  to  pay  the  rent  of  j6532,  without  any  refer- 
ence to  the  number  of  acres  contained  in  the  farm  :    **  Finds, 
that  while  this  obligation  stands  unreduced,  the  defender  is  bound 
to  pay  rent  accordingly,  and  cannot  claim  a  deduction  from  the 
.same,  on  the  ground  that  the  extent  of  the  farm  has  been  found 
to  be  le?8  than  was  understood,  any  more  than  the  pursuer  could 
have  claimed  an  addition  to  the  rent,  on  the  ground  that  the  ex- 
tent had  turned  out  to  be  greater  than  was  understood :    Finds 
no  suflficient  allegation  of  fraud  on  the  part  of  the  pursuer,  or 
his  agent,  to  warrant  sisting  this  action,  in  whole  or  in  part,  in 
order  to  give  time  for  an  action  of  reduction  :**  therefore  he  will 
not  sist  for  that*^'*  Repels  the  defences,  and  decerns  in  terms  of 
the  libel,'*  with  costs :    That  is  to  say,  the  Lord  Ordinary  having 
before  him  the  fact  of  an  agreement,  and  the  fact— for  he 
admits  the  fact  in  his  argument,-^ the  fact  of  that  agreement  having 
been  for  j£532.for  three  hundred  and  thirty-three  acres,  whereas 
there  were,  in  point  of  fact,  no  more  than  three  hundred  and 
twenty 'Six  or  three  hundred  and  twenty-seven  acres,  whichever 
it  was,  his  Lordship  says,  that  that  error  being  admitted,  be 
nevertheless  shall  nnd  the  defender  liable  to  psy  the  rent  of 
.£532,  and  to  execute  a  lease  for  nineteen  years  at  that  rent,  and 
that  be  will  give  him  no  relief.     If  his  Lordship,  instead  of  so 
finding,  had  sent  that  fact  to  trial  as  an  issue  of  fact,  you  would 
have  had,  in  the  first  instance,  an  issue  tried  ;  because  he  does 
not  state  the  exact  amount  of  the  shortcoming,  but  be  states  it 
to  be  admitted  only,  that  there  is  a  shortcoming, — and  his  agree- 
ment is,  that  whatever  be  the  shortcoming,  even  if  a  half  instead 
of  a  forty'^eventh  part,  the  agreement  was  equally  Irinding ;  that 
though  there  was  the  clearest  error,  that  agreement  gave  a  right 
to  the  contract.     His  Lordship  having  so  decided  in  that  inter- 
locutor, the  Court,  before  which  it  was  brought,  adhered  to  his 
Lordship's  interiocutor.     But  en  issue  might,  notwithstanding, 
thus  have  been  necessary  to  find  the  quantum  of  shortcoming  ; 
and  if  the  shortcoming  had  been  at  all  denied,  or  being  admitted 
to  exist  to  some  extent,  its  amount  had  been  sent  to  an  issue,  in 
all  probability  the  parties  would  have  come  a  year  or  two  sooner 
to  the  trial  of  that  issue  at  Jedburgh,  which  has  given  this  result. 
The  Court,  strictly  speaking,  in  my  opinion,  ought  to  have  re- 
jected the  prayer  for  the  strict  enforcement  of  the  lease,  and  by 
consent  of  the  parties,  or  in  spite  of  the  parties,  to  have  confined 
that  lease  within  the  terms  on  which,  bona  JUle,  the  agreement 
was  framed,  which  would  have  had  a  moat  excellent  efifecC-^— bene- 
ficial to  the  Court  below,  because  it  would  have  avoided  the 
future  litigation— ^beneficial  to  your  Lordships,  for  it  would  in 
all  probability  have  avoided  this  appeal, — highly  and  eminently 
beneficial  to  the  parties,  and  most  convenient,  in  all  points  of 
view,  as  it  would  have  saved  a  considerable  time  and  expense  in 
the  Court  below,  and  have  prevented  a  grmt  deal  of  litigation. 
In  consequence  of  that  course  not  having  been  pursued,  the 
parties  have  gone  through  the  whole  range  of  litigation,  in  aU 
the  Courts  below — this  interlocutor  leading  to  a  second  suit ; 
that  second  suit  standing,  as  to  its  result,  in  a  somewhat  doubtful 
way,  and  ending,  as  far  as  regards  the  defence,  in  the  Court  be- 
low ascertaining  that  there  was  an  error  to  the  extent  of  seven 
teres  out  of  three  hundred  and  thirty-three,  and  the  suni  of  £11 
a-year  out  of  the  rent  of  £592.     It  is  deeply  to  be  lamented 
that  this  miscarriage  took  place  in  so  eariy  a  stage--'iu  being 
prevented  woM  Ime  been  productive  of  the  atmott  benefit  to 


the  parties*  end  have  prevented  the  hardship  of  your  Lm^ships' 
situation ;  for  whichever  way  you  decide,  the  party  in  favour  of 
whom  you  decide  will  gain  little  or  nothing,  and  one  of  the 
paities,  probably,  will  have  been  almost  ruined, — however/  so  it  is  i 
and  this  is  the  nature  of  the  case  ^ur  Lordships  have  to  decide. 
My  Lords,  I  have  stated  my  opinion  on  some  of  the  points  iu 
the  course  of  the  argument,  and  I  have  given  my  reason.     I  can- 
not conceive  why  there  should  exist  any  rule.     I  have  seen  no 
evidence  of  it.     I  have  not  been  referred  to  any  dictum  of  a 
Judge,  to  any  authority  of  a  text  writer,  or  to  any  thing  which 
should  authorise  so  monstrous  a  proposition    as  that  of  the 
Court  of  Session,  that  a  party  coning  and  claiming  a  specific 
pertbrmance  of  his  agreement,  is  entitled  to  claim  that  specific 
performance,  in  the  teeth  of  his  own  admission ;  for  the  Liord 
Ordinary  proceeds  as  if  he  was  calling  upon  the  other  party  to 
do  that  which  he  cannot  be  said  to  have  agreed  to  do, — the  party 
proceeding  against  him,  conceding  that  he  \i'as  himself  mistaken 
at  the  time  that  he  entered  into  the  agreement,  and  that  the 
error  in  the  statement  of  the  quantity,  originated  in  mistake.     It 
would  be  very  difierent,  if  the  action  were  brought  to  aet  aside 
this  agreement.     Then,  a  question  would  arise,  whether  any 
thing  short  of  fraud,  or  at  all  events,  something  approaching 
very  neariy  to  it,  would  be  suCttdeat;  whether  there  ought  not  to 
be  very  strict  proof  of  error  U  •ubstantiaiabiuf     That  question 
is  raised  in  the  second  case ;  but  in  the  first,  there  is  no  doubt  in 
my  mind,  that  it  is  not  open  to  a  Court  of  Justice  to  allow  a 
party  to  take  advantage  even  of  a  roisukc.  But  where  there  is  a 
plain  and  manifest  error  in  the  agreement,— when  the  party  who 
has  beeu  the  author  of  that  error*  and  who*  by  being  the  author 
of  that  error,  has  given  ground  for  objecting  to  the  agreement  as 
framed,  comes  into  a  Court,  and  calls  upon  the  Court  not  to 
compel  a  performance  of  the  agreement  intended  by  the  parties 
to  be  made,  which  alone  he  has  a  right  to  do,  but  to  compel  the 
performance  of  an  agreement  mi^e  by  a   mistake,    induced 
oy  himself,  the  party  seeking  the  remed);,  and  into  which  mis* 
take  he  drew  the  other  party  against  justice,  I  conceive  hie 
claim  must  be  restricted  to  the  real  agreement; — that  is  the  laur 
every  where ;  and  there  cannot  be  a  Court,  deserving  the  name 
of  a  Court  of  Justice,  iil  which  such  a  claim  as  that  which  the 
party  thus  presents,  can  be  enforced.     If  the  party  chooses  to 
say,  I  stand  upon  my  extreme  right  to  set  aside  the  leaae,  the 
question  is,  Whether  the  Court  of  Session  would  not  have  a 
right  to  rectify  and  reform  the  agreement,  according  to  the  equity 
of  the  ease  ?    I  have  seen  no  authority,  and  I  am  aware  of  no 
authority,  for  saying  that  the  Court  of  Session  has  not  that 
power  of  rectifving ;  nevertheleas,  as  I  am  referred  to  no  aotho* 
rity  for  their  having  done  it— and  your  Lordships'  judgment 
will  go  to  establish  a  matter  of  practice  in  the  Court  below» 
framing  an  order,  reversing  the  interlocutor  in  the  first  rasft    I 
shall  endeavour    to  satisfy  myself  what  the  practice  is,  and 
whether  there  is  a  right  in  the  party,  as  in  the  first  ease,  to  aay« 
I  will  either  have  my  whole  remedy,  or  none  at  all.     Till  a  very 
late  period,  the  Court  of  Chancery,  and  the  Court  of  Exchequer, 
used  to  deal  out  this  measure  of  strict  justice,  whieh,  of  course^ 
g^ve  rise  to  a  circuity  of  action.     Th^  would  not  allow  a  re- 
turn to  be  made,  without  a  separate  smt  beii^  brought ;  but  of 
late  years,  where  there  has  been  a  deposit,  add  the  party  claim* 
ing  a  specific  performance,  calls  on  the  party  against  whom  the 
suit  is  brought,  not  to  return  the  money,  but  spedfioally  to 
perform  the  agreement,  Lord  Eldoa,  after  most  maturelv  con- 
sidering that  point,  has  held — (and  it  has  beeti  ever  since  felt  to 
be  moat  convenient  in  that  Court*  in  order  to  avoid  a  midtipli- 
city  of  litigation,  which  is  very  properiy  the  object  of  all  Courts* 
and    particularly    the   Courts    of   Equity, )«^hajt   the   party 
defendant,  in  a  suit  for  specific  performance,  shall  be  allow- 
ed to  confine  the  plaintiff  to  that  which  is  just ;  thus  giving 
to  the  defendant  the  benefit  of  a  cross-actioB,  without  his  paying 
the  expense  of  two  proceedings.     Lord  Eldon  very  deliberately 
considered  that,  before  it  was  laid  down  :-~it  has  been  moat  pio^ 
perly  the  rule  of  the  Courts  of  Equity  m  this  country  ever  since ; 
and  I  should  deem  it  a  very  great  misfortune,  if  there  were  any 
proceedings  of  the  Court  of  Session  which  made  it  absolutely 
imperative  upon  your  Lordships*  either  to  perform  the  whole  of 
the  agreement  claimed  to  be  completed  or  performed  by  the 
pkintiff  below,  or  to  reduce  the  whole;  and  if  there  were  no 
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middle  course  clearly  adapted  to  attain  the  justice  and  equity  of 
the  case,  and  to  prerent  multipHcity  of  suits,  and  circuity  of 
actions, — if  the  Court  could  not  take  that  middle  course,  which 
consists  in  8a3ring,  we  will  not  perform  the  agreement  you  re» 
quire, — neither  will  we  say  that  the  agreement  shsU  be  altogether 
set  aside,  but,  as  the  other  party  does  not  repudiate  the  agree- 
ment, but  admits  it  to  a  certain  extent — and  you  admit  the  fact 
is  as  it  is  stated  by  him— we  will  give  you  the  performance  of  all 
you  have  a  right  to,  but  shall  deduct  that  which  you  have  no  right 
to.     I  should  deem  that  a  much  more  expedient  course  for  both 
parties;  and  I  shall  be  disappointed,  if  J  find  myself  restricted,  by 
the  strict  rules  and  practice  of  the  Court  below,  from  carrying 
it  into  effect,  and  if  i  should  be  compelled  to  advise  vour  Lord- 
ships that  there  is  no  such  middle  course,  my  opinion  being 
clcttfly  that  that  middle  course  best  meets  the  justice  of  the 
case,  and  my  opinion  at  present  being  that  that  middle  course 
is  open  to  the  Court  of  Session.     So  much,  my  Lords,  for  the 
first  case,  out  of  which  arose  the  second ;  but  the  Lord  Ordinary 
appended  a  note  to  his  judgment,  and  which  is  indeed  part  of 
tbe  interlocutor :  *'  Finds,  that  while  this  obligation  stands  un- 
reduced, the  defender  is  bound  to  pay  rent  accordingly,  and 
cannot  claim  a  deduction  from  the  same,  on  the  ground  that  the 
extent  of  the  farm  had  been  found  to  be  less  than  was  under- 
stood, any  more  than  the  pursuer  could  have  claimed  an  addition 
to  the  rent,  on  the  ground  that  tbe  extent  had  turned  out  to  be 
greater  than  was  understood."     Out  of  this,  therefore,  neces- 
sarily arose  an  action  of  reduction — the  party  taking  the  hint 
from  the  Lord  Ordinary.    I  am  glad  he  did  not  take  the  hint 
from  tbe  Court,  and  raise  a  third  suit     Under  this,  there 
arose  a  question  of  a  different  nature ;  but  I  will  first  refer  to 
the  finding  of  the  Jury,  before  I  proceed  to  the  other  particulars, 
there  being  an  allegation  of  fraud,  it  being  a  question,  whether 
there  is  not  a  sufficient  allegation  of  error ; — ^but  there  being 
clearly  an  allegation  of  fraud — the  quesrion  is,  whether  the  ef- 
fect of  that  ought  to  be  a  reduction  of  the  whole,  or  an  abate- 
ment?    The  question  of  fact  being  sent  to  the  Jury  Court  at 
Jedbuiigh,  the  Jury  have  found  (the  verdict  I  will  read  to  your 
Lordships,)  on  an  issue, — ^not,  I  think,  very  artificially  framed, 
I  must  say.    It  is  in  these  terms :  "  Whether  the  said  farm  con- 
sisted of  three  hundred  and  eighteen  acres  or  thereby ;  and 
whether  the  defenders,  or  either  of  them,  did  falsely  and  frau- 
dulently represent  the  said  farm.**  Now,  if  that  had  stood  alone, 
we  should  have  supposed  that  the  words  "  falsely  and  fraudu- 
lently*' were  used  by  way  of  tautology,  which  is  not  very  un- 
common in  English  pleadings,  I  am  afraid.     How  it  could  be 
fraudulent  without  being  false,  one  cannot  conceive,  but  it  might 
be  supposed  to  be  falsely  stated  without  being  fraudulently ; 
that  is,  by  mistake, — "  whether  he  did  not  falsely  and  fraudulently 
represent  the  said  farm  as  consisting  of  three  hundred  and  thirty- 
three  acres  or  thereby."    Now,  if  it  had  stood  there,  I  should 
have  understood  that  that  meant  falsehr  or  fraudulently,  but 
then  it  follows:  *'  And  whether  the  said  Kobert  Balmer  was,  by 
the  said  fraudulent  representation,  induced  to  offer  the  said  sum 
of  £532  as  the  rent  for  the  same,'*— 'leaving  out  **  falsely ;"  and 
upon  that  the  Jury  appear  to  have  very  much  discriminated, 
probably  in  concurrence  with  the  opinion  of  the  learned  Judge ; 
for  they  have  negatived  the  fraud,  and  find  that  the  farm  con- 
sists of  the  number  of  acres,  as  laid  down  in  Mr  Blackadder's 
plan,    which    makes  a  diminution  of  seven  or  eight  acres. 
*'  Secondly,  That  the  defenders  did  fiilsely,  but  not  fraudulently, 
represent  the  number  of  acres ;"  that  is  to  say,  that  they  did  not 
do  it  with  a  fraudulent  design ;  probably  tbe  tcientia  is  negatived. 
**  Thirdly,  that  by  such  false  representation,  the  deceased  Robert 
Balmer  was  induced  to  offer  the  slump  rent  of£&9Q  ;**  that  is  to 
«ay,  as  I  read  it,  the  total  rent  of  £592.     Now,  I  take  this 
finding  to  mean  strictly  and  clearly  one  thing,  that  the  Jury  found 
that  there  was  a  misrepresentation  of  the  quantity — that  there 

was  a  misrepresentation  of  the  circumstances  of  the  farm of 

the  commodities  of  the  farm  ;  and  that,  upon  such  misrepresenta- 
tion, the  tenant  had  been  induced  to  offer  tbe  rent  of  £532  in 
one  slumping  sum,  what  they  call  slump  rent, — a  rent  having  no 
reference  to  the  average ;  it  only  says  that  the  number  of  acres 
was  misrepresented,  and  that  he  was,  by  such  misrepresentation 
of  what  was  the  actual  number  .of  acres,  induced  to  offer 
£592.    I  conceive,  therefore,  that  the  Jury  found  tbe  number 


of  five  hundred  and  thirty-two  to  refer  to  the  three  hundred  and 
thirty-three ;  and  that  the  tenant,  being  led  by  that  misrepresenta- 
tion, offered  ^£532,  the  amount  being,  at  the  price  of  32s.  per  acre, 
dCo;)2,  16s.,— the  16s.  being  struck  off  in  tbe  calculation.  I  take 
that  to  be  the  meaning, — there  is  no  other  sensible  meaning  can 
be  given  to  it.     It  amounts  to  this,  in  this  second  clause,  tbe 
two  being  to  be  taken  together,  that  he  gave  d2s.  an  acre,  and 
that  he  gave  that  sum  of  .£532  on  account  of  the  number  of 
acres  being  three  hundred  and  thirty-three,  but  that  if  he  bad 
known  it  was  only  three  hundred  and  twenty-six,  he  would  have 
given  £i  1  a-year  less.     Now,  I  take  this  to  be  the  view  which 
the  Lord  Ordinary,  Lord  Fullerton — with  whom  I  have  the 
misfortune  not  to  agree  in  other  parts — takes  of  the  subject. 
In  a  note  appended  to  bis  interlocutor,  he  says,  **  It  being  ascer- 
tained  by  the   verdict,   that   the   defenders   made  a  false  re- 
presentation  of  the  extent  of  the  farm,  and  that  such  false  repre- 
sentation formed  the  inductive  cause  of  the  other  party  entering 
into  the  transaction,  it  appears  to  the  Lord  Ordinary  that  the 
transaction  must  be  set  aside,  and  that  the  grounds  of  reduction, 
as  established  by  the  verdict,  are  such  as  necessarily  to  subject 
the  defenders  in  expenses.     But  he  does  not  think  there  is  any 
room  for  entertaining  tbe  demand  made  in  the  declaratory  con- 
clusions.   It  rather  appears  to  him  that  the  amount  of  deduc- 
tion, if  a  claim  of  deduction  were  admissible,  ought  to  have 
been  sent  to  the  Jury.     But,  stall  events,  as  the  Jury,  instead 
of  finding    that  there    was  a    misrepresentation    to  the  ex- 
tent of  a  certain  number    of  acres,  and   that   the    bafigaio, 
though  apparently  for  a  "  slump  rent,"  was  truly  a  bargain  at 
a  certain  sum  per  acre," — (your  Lordships  see  the  construc- 
tion I  put  upon  it  is  exactly  that  put  upon  it  by  that  learned 
Judge) — **  have  merely  found,  in  general,  that  there  was  a  false 
representation  of  tbe  number  of  acres,  and  that  that  false  repre- 
sentation "  induced  Robert  Balmer  to  offer  the  slump  rent  of 
£532,* "     The  transaction,  agreeably  to  that  verdict,  he  held  to 
be  a  slump  bargain,  which,  though  reducible  on  the  ground  of 
error,  or  misrepresentation,  does  not,  according  to  the  rules  of 
our  law,  admit  of  a  claim  for  abatement  of  consideration ;  so  that 
the  case  coming,  upon  the  result  of  this  finding,  before  my  Lord 
Ordinary,  be  taking  into  his  account  that  fraud  is  distinctly  ne- 
gatived— taking  into  his  account  that  there  is  misrepresention 
iimocently  made,  and  no  other — taking  into  his  consideration  that 
that  misrepresentation  amounted  to  one  forty-seveuth  part  of 
the  whole  average,— he  comes  to  a  conclusion  somewhat  unex- 
pectedly, I  confess,  by  me,  and  which  does  appear  to  have  start- 
led the  Court  of  Session,  that  this  is  quite  sufficient,  in  the  ab- 
sence of  all  fraud— fraud  being  indeed  negatived,  in  the  absence  of 
all  misrepresentation,  except  unintentional  error — that  the  mistake 
of  seven  acres  out  of  three  hundred  and  thirty-three,  is  sufficient 
to  destroy  the  whole  transaction ;  and  he  is  pleased  to  reduce,  in 
terms  of  the  libel,  with  costs,  against  a  party  who  is  declared 
innocent.     I  confess,  unless  there  is  some  doctrine  in  the  Scotch 
law  utterly  different  from  that  in  any  other  country,  it  is  perfect- 
ly unintelligible  how  an  error  of  a  forty-seventh  part, — an  inno- 


cent mistake  of  seven  acres  out  of  three  hundred  and  thirty- 
three,  honestly  made,  should  set  aside  the  whole  traosacriou — 
neither  party  desiring  the  whole  transaction  to  be  set  ai^'ide,  as 
I  understand  ;^t  is  a  matter  to  me  perfectly  unintelligible  how 
that  could  be  done.  If  this  is  to  stand,  you  must  weigh  pepper- 
corns, and  single  grains, — you  must  measure  every  rood,  and 
every  perch  of  land ;  for  the  Lord  Ordinary's  doctrine  would  go 
to  perches,  or  to  any  fractional  part  of  an  acre,  as  well  as  seven 
acres — why  not  a  quarter  of  an  acre  as  well  as  seven  acres  ?  it 
is  to  me  perfectly  unintelligible  how  that  can  be  done ;  neverthe- 
less, it  appean,  that  when  this  was  brought  before  the  Court  of 
Session,  the  Second  Division  of  that  Court  adhered  to  that  in- 
terlocutor. It  was  only  in  the  last  stage  that  they  pronounced 
what  I  consider  to  be  a  rational  interlocutor,  by  which  they  **  alter 
the  interlocutor  submitted  to  review,  so  far  as  it  reduces  tbe  con- 
ditions of  lease ;  and  decerns  and  declares  in  terms  of  the  reduc- 
tive conclusions  of  the  libel ;" — then  they  go  on  to  "  sustain  the 
defences,  in  respect  that  the  action  does  not  conclude  for  reduc- 
tion on  the  head  of  error-preserving  to  the  nureuer  to  bring  a 
competent  action  ;"  that  is,  a  third  action  on  this  trifling  matter, 
**  if  so  advised."  My  Lords,  the  question  which  is  raised  now  be- 
fore your  Lordships  is,  upon  die  second  actiooi  how  far  the 
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Court  are  justified  in  not  affirming  the  interlocutor  which  was  pro- 
nounced by  the  Lord  Ordinary  ?  Their  Lordships  were  perfectly 
right.    But  how  far  your  Lordships  conceive  thev  came  to  a  cor- 
rect conclusion  in  sustaining  the  defences,  ana  dismissing  the 
action  aguinst  the  defender,  in  respect  that  the  pursuer  did  not 
charge  error,  but  oidy  fraud — that  is  the  principal  ground  of  the 
interlocutor.     When  we  come  to  look  to  the  prayer,  in  the  con- 
clusion of  the  summons,  we  find  that  it  was  not  merely  for  a 
reduction,  but  at  all  events,  for  an  alteration,  to  bring  it  to  that 
which  was  understood  to  be  the  fact.   After  praying  that  the  Con- 
di tions  of  lease,  or,  at  all  events,  the  first  article  might  be  reduc- 
ed,— the  prayer  of  the  summons  proceeds : — "  And  the  said  con- 
ditions of  lease,  or,  at  all  events,  the  first  article,  clause,  or  con- 
dition  thereof,  being  so  reduced  or  improven,  it  ought  and  should 
be  found  and  declared  by  our  said  Lords,  that  our  said  lovite  is 
entitled  to  have  a  reduction,  at  the  rate  of  thirty- two  shillings  per 
acre,  for  every  acre  below  the  quantity  of  three  hundred  and 
thirty-three  acres,**  so  that  he  claims  not  merely  a  reduction  of 
the  whole,  but  at  all  events,  a  deduction  in  respect  of  the 
quantity  of  land  deficient.     Now,  this  is  very  material,  as  it 
regards  one  of  the  arguments  in  support  of  the  respondent's  case, 
that  the  party  could  claim  nothing  in  the  shape  of  deduction, — 
that  he  could  have  no  other  remedv  than  a  total  reduction ;  for  it 
shows  he  prayed  in  the  alternative;  but  it  is  material,  as  it 
throws  a  light  on  the  allegation  of  error,  for  he  could  not  well 
have  claimed  that,  if  he  had  rested  wholly  on  fraud,  which 
would  have  vitiated  the  whole  tnmsaction.    He  might  have  re- 
'  stricted  himself  to  that,  if  there  was  error,  but  could  not  so  con* 
sistetitly  have  done  so,  if  there  had  been  fraud,  and  nothing  but 
fraud  alleged ; — it  would  have  gone  rather  to  the  reduction  than 
to  the  reforming  of  the  agreement.  But  then  the  questions  upon 
the  whole  summons  itself,  whether  there  is  or  is  not  a  sufficient 
allegation  of  error  ?  Now,  t^e  first  thing  which  strikes  me  as  ex- 
traordinary, is  the  extremely  strict  rigour  which  is  applied  to  the 
construction  of  this  summons,  as  if  it  had  been  a  declaration 
framed  in  some  of  our  Courts,  where  very  great  nicety  is  observed, 
and  the  Court  recognises  the  necessity  for  great  precision, — I 
could,  in  such  a  case,  have  more  easily  undei*stood  this  great 
strictness ;  but  when  I  come  to  look  at  the  end  of  the  summons, 
and  how  very  wide  a  scope  it  takes  with  regard  to  this— and  how 
much  of  this  is  mere  form  ;  for  instance,  ttfe  vitiation  by  erasure, 
which  is  in  the  terms  of  every  other  summons — the  forgery,  which 
is  always  alleged  in  Courts  having  a  criminal  jurisdiction,  and 
in  which  they  call  upon  the  Court,  where  forgery  is  proved,  to 
hang  the  man  for  doing  the  thing;  and,  if  I  mistake  not,  the 
Lord  Advocate  is  always  made  a  party  to  the  summons,  generally 
on  account  of  its  mixed  character.     These  things  show  how 
much  of  this  is  mere  form,  and  justify  me  in  expressing  my  sur- 
prise,  that  so  strict  a  rule  of  construction  should  be  applied,  and 
so  great  a  rigour  measured  out  in  the  construction  of  this  so 
tautologous  and    not  very  correct  instrument,  and  that  much 
should  be  said  about  this, — all  being  taken  as  sounding  in  charges 
of  fraud.     To  be  sure,  it  sounds  in  charges  of  forgery  and  vitia- 
tion,  but  nobody  ever  dreamt  of  trying  the  party  for  the  forgery 
or  the  vitiation  ;  nevertheless,  true  it  is,  that  the  Court  does  hold 
this  instrument  so  confined.     Still  it  may  be  said,  though  the 
greater  the  scope  it  has  the  further  we  can  go,  if  there  is  an  alle- 
gation of  error ;  but  we  cannot  enter  into  the  question  unless 
the  party  has  charged  error  in  it — unless  he  has  charged  some- 
thing short  of  fraud ; — that  is  the  topic  of  observation.  Then,  is 
there  not  a  statement  independent  of  fraud  ?  I  cannot  help  think- 
ing, that  in  that  part  in  which  he  states  the  whole  of  the  trans- 
action, about  one-third  down  the  second  page  of  the  appellant's 
c  ase,  he  has  just  stated,  in  plain  terms,  the  thing  as  it  happened. 
In  the  issue  for  the  Jury  Court,  he  charges  the  representation 
to  have  been  falsely  and  fraudulently  made, — the  Jury  have  col- 
lected falsely  to  mean  something  like  uncandidly  and  unwar- 
rantably,— that  he,  without  warrant  for  so  doing,  represented  the 
farm  as  consisting  of  so  many  acres — that  he  had  not  a  fraudulent 
intention,  but  only  that  it  was  untruly  stated.    Then  comes  this : 
"  That  throughout  the  whole  of  this  transaction,  the  said  John 
Hogarth,  or,  at  all  events,  the  said  James  Hogarth,  as  his  guar- 
dian, and  the  said  George  Hogarth,  as  his  factor  and  agent,  acted 
fraudulently  and  illegally ;  and  in  pessimajide,  being  thoroughly 
a^^'are  that  the  number  of  acres,  as  set  forth  in  the  advertisement 


before  mentioned,  was  erroneous,  and  that  there  was  a  deficiency 
of  acres  to  the  number  of  fifteen  or  thereby,**— that,  no  doub^ 
states  the  error  to  be  fraudulent  and  illegal ;  but  taking  the  whole 
summons  together,  and  considering  how  much  the  use  of  certain 
terms  may  import  merely  the  technical  form  of  allegation,  it  is 
fit  that  we  should  consider  bow  far  we  are  bound  to  take  them 
in  all  their  strictness, — the  nature  of  the  transaction  being,  as  I  have 
stated,  fully  set  forth.  The  J  ury  have  found  that  there  was  an  error 
«-and  the  Jury  having  found  that  error  in  the  repfesenation  which 
led  to  the  contract,  I  shall  very  much  lament  if  it  be  so,  that,  to 
obtain  equity,  the  party  must  go  elsewhere ;  namely,  to  another 
action,  having  first  to  pay  the  costs  of  this  action — the  first  action 
being  disposed  of  in  favour  of  the  appellant— >which  it  must,  in  one 
way  or  the  other,  by  relieving  him  from  the  specific  performance 
altogether,  unless  the  res)K)ndent  will  consent  to  the  proper  abate- 
ment, which  I  should  consider  the  only  relief  which  ought  to  be 
given.  1  hope  it  will  turn  out  to  be  the  case,  that  your  Lord- 
ships may  take  the  middle  course ;  namely,  giving  him  an  abate- 
ment of  rent  in  the  proportion  of  seven  acres,  and  then  declaring 
the  specific  performance.  Then,  cadei  quesiio,  as  to  the  second ; 
because  it  is  quite  unnecessary  to  insist  upon  the  second  at  all, 
except  as  to  the  costs  which  were  given ;  and  still  less  occasion 
will  there  be  to  institute  a  third.  There  certainly  has  been  liti- 
gation enough  for  seven  acres ;  and  there  is  no  reason  why  this 
tenant  should  spend  all  the  rest  of  the  term  of  nineteen  years  in 
the  Court  of  Session  instead  of  upon  his  fiirm,  where  he  may  be 
more  profitably  employed,  than  if  he  were  to  adopt  the  recom- 
mendation of  the  Court  My  Lords,  upon  these  grounds,  I 
shall  not  trouble  your  Lordships  at  present,  to  pronounce  upon 
either  of  these  appeals.  J^irti,  I  wish  to  be  better  informed  with 
respect  to  the  power  of  adopting  the  middle  course.  In  the  next 
place,  I  wish  to  consider  further,  the  authorities  and  precedents 
upon  the  question  of  the  efifect  of  the  charge  of  fraud,  as  made 
in  the  one  way  or  the  other.  I  have  at  present  stated  all  I  shall 
have  occasion  to  state ;  and  when  the  case  comes  before  your 
Lordships  again,  I  shall  only  have  to  move  your  Lordships  to 
give  the  judgment  in  the  mode  which  appears  to  meet  the  justice 
of  the  case.  I  trust,  in  a  few  days,  I  shall  be  able  to  dispose  of 
the  case. 

LlTth  October  1831.1 

Lord  Chancellor. — Are  the  agents  in  this  case  attending? 

Mr  Spottiswoode. — Yes,  my  Lord. 

Lord  ChancrUor. — There  is  a  matter  I  wish  to  throw  out  for 
your  consideration.  In  this  case, — on  a  lease  at  a  rent  of  jCSdS, 
and  an  acreage  of  three  hundred  and  thirty-three — there  is  a  de- 
ficiency, which  is  proved  by  the  verdict  of  the  Jury,  the  utmost 
extent  of  which,  according  to  the  allegarion  of  the  party  com- 
plaining, was  fifteen  acres,  but  which  the  measurement  makes 
onlv  eight  and  a  fraction,  if  you  exclude  the  site  of  the  house, 
which  is,  perhaps,  fair;  but  if  you  include  the  ground  on  which 
the  house  stands,  it  is  ten  ;  but  the  deficiency  is  rather  eight  than 
any  thing  else.  Upon  that  deficiency  of  eight  acres,  the  whole 
case  turns — the  proportion  of  rent  being  about  £\\  a-year  out 
of  a  rent  of  j8532.  Now  you  are  placed  in  this  awkward  situa- 
tion. One  of  the  parties  says,  **  Keduce  the  lease  ;'*  on  which  the 
Lord  Ordiiury,  a  very  learned  Judge,  Lord  Fullerton,  says,  <*  Yes, 
because  even  if  the  misrepresentation  was  not  fraudulent,  it  is 
false*' — a  thing  which  no  Judge  in  this  country  would  have  said  on 
an  error  of  eight  acres  in  three  hundred  and  thirtv-three, — the  whole 
ground  for  doing  so  being,  that  the  Jury  had  found  that  there  was 
a  deficiency  in  the  quantity,  and  that,  but  for  the  statement  of 
that  number  of  acres,  the  parties  would  not  have  been  induced  to 
give  so  large  a  rent.  That  is  a  very  gtSod  reason  for  his  not  paying 
so  large  a  rent,  but  it  is  no  reason  for  putting  an  end  to  the  lease. 
On  the  matter  going  before  the  Second  Division  of  the  Court  of 
Session,  they  direct  implement  of  the  contract,  notvrithstand- 
ing  this  deficiency,  on  the  ground  of  the  action  not  ha\ing  con- 
cluded for  reduction  on  the  head  of  error,  and  *<  reserve  to  the 
pursuer  a  right  to  bring  a  competent  action.*'  The  Court  of 
Session,  therefore,  appear  to  say.  Taking  the  verdict  of  the  Jury 
as  shewing  a  deficiency,  we  have  no  power  to  do  that  which  a 
Court  of  £quity  will  do  in  England,  when  asked  to  decree  a 
specific  performance  of  a  contract,  namelv — bring  it  down  to  the 
real  quantity,  which  would  be  the  rational  course.  The  Scotch 
Judges,  however,  were  of  opinion  they  would  not  do  that ;  but 
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notwithstanding  tbin  variance  \ms  proved,  thej  directed  imple- 
nient,  the  Mine  as  if  in  oor  Courts  thej  had  directed  a  specific 
performatice,  and  directed  that  the  complaining  party  should 
be  compelled  to  take  a  lease  upon  those  terms,— and  if  not  upon 
those  terms,  not  at  all.  Then  I  want  to  ask  those  who  represent 
the  defender,  whether  he  would  be  satisfied  with  being  permitted 
to  give  up  the  lease  to  the  landlord  ;  or  whether  he  desires  to 
boM  the  lease,  and  take  the  reduction  of  rent  ? 

Mr  MttC'fueffi We  wish  to  retain  the  lease,  and  reform  the 

agreement,  my  Ijord. 

Lord  O^ftneeiior.'^'BMt  suppose  you  were  told  that  the  law  of 
Scotland  has  a  defect,  which  prevents  your  getting  the  agree, 
ment  reformed,  and  that  you  must  either  take  all  or  none — that 
you  must  either  have  the  lease  as  it  is,  or  none,-»hud  not  you 
rather  bave  the  lease  as  it  is,  and  pay  the  £  1 1  rent  ?  I  do  not 
talk  of  the  question  of  costs — that  is  quite  another  question  ;— 
but  suppose  you  were  at  the  beginning  of  the  cause,  and  no  costs 
bad  been  incurred,  would  not  you  rather  have  the  lease,  paying 
the  additional  JCll  for  it,  than  not  have  it? 

A/r  Mac^vten. — Undoubtedly,  my  Lord. 

Lord  Chancellor. — Then,  I  think,  you  really  had  better  not 
have  gone  to  law, — ^you  ought  to  have  been  better  advised. 

Mr  J/ocTat^en.— I  had  nothing  to  do  with  it  upon  that  occa- 
flioD,  my  JLKM*d. 

Lord  C/mnc^/Zor.— 'No,  of  course  not ;  you  are  only  the  agent 
here. 

Mr  M^cffueen. — The  lease  is  long,  my  Lord ;  and  though  the 
cum  is  small,  it  will  amount  to  a  good  deaL 

Lord  Chancellor. — What  is  the  length  of  the  term  ? 

Mr  Macqueen. — It  is  twenty-one  years,  I  think,  my  Lord. 

Lord  ChanceUor.-^Jt  would  be  about  £030^  Then  you  would 
not  be  very  well  satisfied  by  being  told  you  were  to  be  let  loose, 
for  that  the  landlord  is  not  bound  to  let  you  bave  the  lease 
now.     You  have  been  in  possession  all  the  time? 

Mr  Macqueen Yes,  my  Lord. 

Lord  Chaneellor.'^You.  have  been  in  possession  under  the 
agreement,  of  course  ? 

Mr  Maequeen.'^Yttit  my  Lord. 

Lord  Chancellor. ^How  many  years  has  the  lease  to  run? 

Mr  Macqueen. — I  think,  thirteen  years. 

Lord  Ckitncellar, — Then,  if  the  lease  is  not  implemented,  and 
the  other  party  refuse  to  make  abatement,  what  would  be  the 
consequence,  supposing  it  is  all  clear  as  to  the  remaining  thirteen 
years  ?  what  is  to  be  done  as  to  the  time  past ;  for  the  considera- 
tion is,  what  is  due  ? — ^for  the  other  party  conclude  not  only  for 
implementing,  but  for  the  rent — ^the  question  is,  what  is  to  be 
paid  ?  I  wish  yon  would  consider  between  yourselves  what  can 
be  done.  Mr  Spotttswoode,  do  you  wish  to  keep  the  tenant  to 
bis  lease  ? 

Mr  Spoititmoode.'^l  believe  so,  my  Lord. 

Lord  Ckmneellor,^^!  think  you  are  probably  well  advised,  if 
be  is  a  good  tenant ; — ^tbat  is  what  I  should  advise  every  landlord 
to  do,  wbo  has  a  good  tenant  It  is  not  so  easy  to  get  a  good 
tenant,  as  tome  persons  may  think.  I  should  think  you  had  bet- 
ter give  up  the  £11,  and  retain  him. 

Mr  Maeqtieen.'^\¥e  have  made  very  extensive  improvements. 

J^ord  Ckancellar.^-^ThaU  of  course,  would  induce  you  to  wish 
to  retain  the  premises.  Now,  Mr  Spottbwoode,  I  should  think 
you  ought  not  to  have  any  objection  to  return  the  jC  11, -—what 
aigiiifies  the  jCII. 

Mr  SpottiMwoode."^Jt  does  not  signify  to  me,  my  Lord ;  but 
whether  it  signifies  to  my  clients  I  cannot  say. 

Lord  CkaneoUor.'^lt  cannot  signify  to  your  client. 

Mr  S^foUiiwoode,-^!  had  nther  answer  for  myself  than  for 
bin. 

Lord  CTAtfucirfior.— But  I  think  fou  had  better  consider  it, 
and  partioularly  with  reference  to  the  kind  suggestion  of  the 
Cottit,  of  a  third  action.  I  should  thii^  you  must  have  had 
litigation  enough  for  such  a  caose.  I  know  what  you  would  do 
yoorseif. 

Mr  Maequeiru-^YouT  Lordships  seem  to  be  dear  that  the 
judgment  in  the  fint  action  must  be  reversed. 

Lord  Oftattc»//or.— Gertainlv,  it  must  be;  I  never  bad  any 
doubt  about  that ;  the  only  pomt  on  which  I  have  been  in  corre- 
spondence with  the  learned  Judges  of  the  Cotirt  below,  was, 


whether  we  could  not,  by  the  Scotch  law,  do  that  which  we 
could  in  the  Court  of  Chancery,  where  It  is  clear,  that  if  a 
party  brought  a  bill,  calling  for  a  specific  performance,  or,  adopt- 
ing the  term  used  in  Scotland,  insisting  on  its  being  implement- 
ed, it  would  be  reformed  ;  and  then,  »o  being  reformed,  would  be 
carried  into  effect.  It  is  clear  that  the  justice  of  the  case  re- 
quires that  this  should  be  reformed,  and  I  want  to  find  the 
means  of  doing  it ;  for  it  will  be  of  no  benefit  to  either  party  to 
send  it  back.  1  have  just  thrown  out  what  occurs  to  me  ;  and 
I  wish  you  could  come  to  an  understanding,  to  avoid  the  horror 
of  sending  it  back  to  a  third  action.  If  this  issue  had  been 
tried  at  first,  we  should  ilever  have  had  this  trouble ;  but  the 
Court  of  Session  began  at  the  wrong  end  of  this  case,  and  as- 
sumed facts  whicb  the  Jury  have  since  negatived.  If  this  issue 
had  been  tried  at  first,  there  would  have  been  an  end  to  the 
case. 

Lord  Wjf*^ford. — I  should  think  the  best  course  would  be  to 
let  it  stand  over,  that  the  parties  nuiy  see  whether  they  caimot 
come  to  some  understanding  upon  it. 

Lord  Chancellor. — My  Lords,  my  noble  and  learned  friend 
has  suggested  what,  I  really  think,  is  the  soundest  mode  of  pro- 
ceeding here,  and  which  will  close  what  I  have  to  say,  by  pro- 
posing to  your  Lordships  to  adopt ;  but  that  the  case  may  be 
distinctly  understood,  I  will  address  a  few  observations  to  your 
Lordships  upon  it,  and  will  commence  them  by  a  statement 
shortly  of  what  the  case  is.  I  am  glad  my  noble  and  learned 
friend  happens  to  be  present  to  hear  that.  He  was  not  upon  the 
argument.  A  person  of  the  name  of  Balmer  had  taken  a  farm 
from  Mr  Hogarth  in  Hilton,  and  he  had  taken  it  under  con- 
ditions of  lease — the  lease  not  being  actually  executed  ;  but  the 
following  agreement  was  signed  by  both  parties :  **  That  the 
parties  oblige  themselves  to  enter  into,  and  subscribe  a  form  A 
lease,  founded  on  the  above  conditions,  and  containing  all  the 
usual  and  necessary  clauses,  with  all  convenient  speed.**  Now, 
the  conditions  were,  to  pay  the  rent  of  £5S2  Sterling  at  Whit- 
sunday and  Martinmas,  for  nineteen  years,  with  the  usual  cove- 
nants. So  far,  there  would  have  been  no  difficulty ;  but  this 
agreement  was  found,  when  further  inquired  into,  to  have  bt^en 
concluded  upon  the  credit  and  faith  of  certain  articles  which 
were  made  public— certain  representations  which  were  made  on 
the  subject-matter  of  these  articles — and  they  represented  that 
the  acreage  here,  for  which  the  ^532  rent  was  to  be  paid,  con- 
sisted of  three  hundred  and  thirty-three  acres  or  thereby,  mean- 
ing thereabouts  ;  and  upon  calculating,  it  is  found,  and,  no  doubt, 
that  is  a  fact  in  the  cause  on  which  the  Jury  appear  to  have  very 
justly  gone,  that  three  hundred  and  thirty-three  acres,  being  cal- 
cuhited  at  d2s.  per  acre,  come  to  £502,  with  just  the  fraction 
of  IGs.  over,  so  that  it  is  quite  clear,  or  very  natural  to  suppose, 
that  it  was  on  the  footing  of  328.  an  acre  that  the  bai^in  was 
made ;  and  I  will  shew  your  Lordships  that  the  Jury  have  so 
found.  It  appears  that  they  rejected  the  16s.  and  took  the 
pounds.  Now,  in  consequence  of  the  tenant  conceiving  that 
there  were,  as  he  says,  fifteen  acres  deficient,  he  refused  to  pay 
rent,  and  refused  to — what  they  call  in  Scotland — implement 
the  lease ;  that  is,  to  make  a  specific  performance,  by  signing  a 
lease  of  nineteen  years.  One  only  regrets  that,  on  the  objec 
tion  being  made,  it  was.  not  ascertained  which  of  the  parties  was 
right,  and  an  allowance  made  for  the  deficiency,  if  any  was  found 
to  ezisL  Whether  it  had  got  into  the  hands  of  any  persons 
who  cared  more  about  acres  of  parchment  than  acres  of  land,  I 
know  not,  nor  does  it  now  matter,  but  one  party  was  advised  to 
hold  out,  and  the  other  party  to  hold  on  ;  and  the  party  holding 
on  was  advised  to  bring  an  action  against  the  other,  and  that 
action  was  brought  in  the  nature,  first,  of  an  action  for  rent  in 
arrear,  to  the  amount  of  £266,  upon  the  footing  of  £933  a-year, 
and — ^what  we  should  call  a  bill  in  equity  for  a  specific  per- 
formance— a  bill  for  implementing  this  agreement,  which,  one 
should  have  thought,  ought  to  be  subject  to  all  the  incidents 
to  which  a  bill  for  a  specific  performance  is  subject  Now,  my 
Lords,  upon  this  part  of  the  case,  the  Unci  is  very  material ;  for 
the  statement  of  the  defender  is  denied,  and  that  is  to  be  found 
in  the  pleas  of  the  parties.  The  pursuer  says  that  '*  the  alle- 
^tions  of  the  defender,  that  it  was  upon  the  faith  of  the 
measurement,  or  any  representations  regarding  it,  that  he  wai 
induced  to  enter  into  tke  transaction!  ve  wholly  untrue  ;** — ^be 
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does  not  give  up  the  peint,  Imt  he  afllnns  the  meunireiiient  to 
be,  in  bis  opinion,  and  to  the  best  of  his  knowledge,  eorreec. 
"  Mr  Hogarth  had  no  cause  to  doubt  the  accuracy  of  the  measure^ 
ment  alluded  to,  bnt  he  refused  to  make  that  a  subject  of  guarantee 
on  bis  parti  or  to  uphold  any  measurement.  "He  docs  not  attach  any 
doubt  to  the  accuracy  of  his  measurementy  but  the  principal  point 
he  makes  is,  that  the  amount  of  acreage  had  nothing  to  do  with 
tbe  rent  offered,  which  is  one  of  the  points  raised  afterwards  in 
the  second  action,  together  with  the  questions,  whether  the 
measareraent  was  accurate  or  not,  and  whether  the  representations 
were  correct  and  true,  or  not; — he  says,  however,  that  he  is  entitled 
to  hold  the  tenant  to  the  strict  perforrohnce  of  bis  agreemenL 
Now,  my  Lords,  I  cannot  but  regret  that  the  Court  did  not,  im- 
mediateiy  upon  this,  order  the  issue  of  fact  to  be  tried  ;  for  if  they 
bad  sent  the  issue  to  be  tried,  which  was  afterwards  tried,  I  hold 
that  it  would  have  been  utterly  impossible  that  they  should  pro- 
nounce the  interlocutor  which  they  did  afterwards  pronounce, 
wbich  is  this':  *'  That  tbe  written  obligation  of  lease,  signed  by 
tbe  parties,  and  upon  which  tbe  defender  received,  and  now  bus 
possession  of  the  farm  of  Htltonhill — binds  the  defender  to  pay 
for  tbe  farm  of  Hiltonbill,  as  presently  possessed  by  Mr  George 
Bell  Popple  well,  the  yearly  rent  of  j£532  Sterling,  without  any 
reference  to  the  number  of  acres  contained  in  tbe  farm,  or  any 
warrandice  of  its  extent :  Finds,  that  while  this  obligation  stands 
unreduced,  the  defender  is  bound  to  pay  rent  accordingly,  and 
cannot  claim  a  deduction  from  the  same,  on  the  ground  that  the 
extent  of  the  farm  has  been  found  to  be  leas  than  was  understood, 
any  more  than  the  pursuer  could  have  claimed  an  addition  to  the 
'    rent,  on  the  ground  that  the  extent  had  turned  out  to  be  greater 
than  was  understood :  Finds  no  sufficient  allegation  of  fraud  on 
the  part  of  the  pursuer  or  his  agent,  to  warrant  sisting  this  action, 
in  wbole  or  in  part,  in  order  to  give  time  for  an  action  of  reduc- 
tion ;  Repels  th^  defences,  and  decerns  in  terms  of  the  libeL** 
Now,  my  Lords,  I  agree  there  is  no  evi<)ence  of  a  warrandice  or  war- 
ranty ;  but  there  is  an  averment  of  a  representation,  which  amounts 
in  legal  effect  to  the  same  thing— the  representation  by  which  a 
man  guarantees  whatever  he  represents— but  there  is  no  evidence 
of  a  warranty :  so  far  they  are  right  literally,  but  not  substantially ; 
but  it  is  perfectly  established,  that  there  was  no  ground  for  the 
Court  denying  that  first  proposition  of  fact,  that  the  average  was 
out  of  the  queation,  for  that  was  just  one  of  the  things  asserted 
on  tbe  one  part  and  denied  on  the  other.     One  party  says,  I 
took  it  at  329.  an  acre — the  other  says,  you  took  it  at  a  certain 
sum,  whether  it  was  one  quantity  or  another,— there  is  an  issue 
directed  upon  that ;  and  that  is  just  what  I  have  had  occasion  to 
complain  of  in  half  a  dozen  cases.  Before  that,  the  learned  Judges 
assumed  the  fact,  instead  of  sending  it  to  be  tried — which  fact, 
being  so  assumed,  decided  the  question  one  way,  and  pronounced 
the  judgment  I  have  read  to  your  Lordships.     It  is,  I  sa^,  rather 
unfortunate,  that  the  Court  should  have  done  that ;  but  it  is  still 
more  unfortunate,  that  having,  in  the  next  cause,  oiHered  the  issues 
to  be  tried,  and  the  Jury  having  found  the  fact  the  other  way,  the 
learned  Judges  (for  whom  I  entertain  the  highest  possible  respect, 
but  which  does  not  prevent  my  observing  upon  this  fact,  the  Jury 
finding  that  to  be  true  which  is  not  proved  in  the  first  cause,  but 
is  one  of  the  matters  in  dispute ;  namely,  that  acreage  had  no- 
thing to  do  with  the  matter)  repel  the  defences,  and  deoern  in 
terms  of  the  libel ;  that  is,  they  order  the  tenant  to  pay  the  full 
rent  of  £532,  declaring,  that  the  acreage  did  not  enter  into  the 
agreement,  and  that  he  had  bound  himself,  at  all  events,  to  pay 
a  certain  rent  for  the  farm  ;  and  also,  that  he  is  bound  to  im- 
plement— that  is,  execute  the  lease  upon  those  terms,  without 
reference  to  that  which  is  stated  on  the  one  side  or  the  other. 
That  is  the  substance  of  the  decerning  in  terms  of  the  libel, 
which,  as  I  stated,  was  brought  for  rent  in  arrear,  and  the  spe- 
cific performance  of  the  agreement  iu  the  nature  of  a  suit  in 
equity.     This,  my  Lords,  is  the  decision  of  the  Court  in  the 
first  action  ;  and  a  hint  having  been  thrown  out  in  that  interlo- 
cutor I  have  just  read  to  your  Lordships,  that  while  the  obligation 
is  unreduced ;  that  is,  while  it  stands  wtthoui  any  attempt  to  set 
it  aside,  it  is  binding  on  the  party ; — that  operates  as  a  suggestion 
to  the  party  failing  in  the  first  action  ;  and  he  proceeds  in  this 
second  stage  of  litigation,  and  institutes  a  second  action,  wbteh 
is  an  action  of  reduction  and  improhation.     That  aets  fbrth  the 
agreement,  and  requires  that  it  shall  be  reduced,  proceeding  on 


all  the  grounds  on  which,  aa  your  Lordahipa  know,  reduction 
is  always,  prayed — forgery  being  one,  another  erasure  ia  mb* 
Mtan'JaiilntSt  and  interlineation,  and  so  on,  being  inserted,  which 
are  pot  in  as  matter  of  course,  but  wbich  mean  nothing  ;  and 
then,  coming  nearer  to  that  which  is  tbe  real  question,  proceed* 
ing  on  the  ground  of  the  farm  being  let  to  him  "  at  a  rent  of 
;€532,  being  at  the  rent  of  32s.  per  acre,  supposing  the  number 
of  acres  to  be  three  hundred  and  thirty- three,  as  specified,  tMinuf 
168.  upon  the  whole  rent ;"  and,  therefore,  claiming  upon  that 
ground  principally,  that  tbe  lease  should  be  reduced ;  or  in  tbe 
alternative,  at  all  events,  **  that  it  should  be  found  and  declared, 
that  he  was  entitled  to  have  a  deduction  at  tbe  rate  of  32s.  per  acre 
for  every  acre  below  the  quantity  of  three  hundred  and  thirty-three 
acres,  as  specific^  and  set  forth  in  tbe  advertisement,*' whatever  it 
might  be,  which  is  like  tendering  an  issue  upon  that  fact,  and 
claiming  that,  in  the  proportion  of  the  deficiency,  he  should  have 
a  deduction.  Your  Lordships  see  this  is  an  alternative  summons, 
claiming  to  have  it  absolutely  reduced,  or  if  that  could  not  be 
given  to  him,  an  allowance  for  tbe  shortcoming  wbich  he  alleges, 
and  a  deduction  in  proportion  ;  and  that  the  lease  should  be 
executed  according  to  the  real  terms  of  the  agreement,  which  is 
the  reasonable  course.     The  Court  having  held  in  the  first  ac« 
tion,  that  he  was  bound  to  pay  the  whole  rent,  and  to  execute 
the  lease  while  the  agreement  stood  unreduced,  he  brought  this 
suit  in  order  to  set  a^ide  this  obligation  altogether,  and  get  rid 
of  the  first  judgment  which  had  been  pronounced  against  him,  ou 
the  ground,  says  the  judgment,  of  the  obligation  standing  un- 
reduced ; — he  prays  in  the  alternative,  that  the  lease  may  b;;  exe- 
cuted on  the  real  terms  which  he  agreed  to,  namely,  329.  per 
acre,  with  an  abatement  for  the  eight,  ten,  or  fifteen  acre.«,  found 
to  be  shortcoming.     My  Lords,  upon  this  second  action  coming 
before  the  (3ourt,  an  issue  is  immediately  directed,  and  most  pro* 
perly  so;  but  I  feel  it  to  be  my  duty  to  call  your  Lordships'  at- 
tention  to  the  terms  in  which  that  issue  is  framed.     Tbe  issue 
is  in  these  words:  **  Whether  tbe  said  farm  consisted  of  th'-.-^e 
hundred  and  eighteen  acres  or  thereby?'*  that  is  thereabout— that 
is  taking  it  at  fifteen  short, — '*  and  whether  the  defender:*,  or 
either  of  them,  did  falsely  and  fraudulently  represent  tbe  said 
farm  aa  consiisting  of  three  hundred  and  thirty-three  acres  or 
thereby  ?  and  whether  the  said  Robert  Balmer  was,  by  the  said 
fraudulent'*— leaving  out  **  false" — "  representation,  induced  to 
offer  the  said  sum  of  X5d2as  rent  for  tbe  same  ?'*  My  Lords,  I  al- 
ways make  it  a  point,  when  I  see  these  pleadings^aud  that  wbich 
forms  a  most  material  branch,  these  issues— brought  before  this 
House,  to  make  what  observations  occur  to  roe,  upon  the  frame 
of  those  issues,  for  the  purpose  of  imploring  the  learned  persons 
at  the  head  of  that  Court,  and  tbe  practitioners  in  that  Court,  to 
attend  a  little  more  correctly  to  that  which  ia  the  very  essence 
in  all  Jury  trials,  and  without  which  Jury  trial,  as  has  been  said 
on  another  ground,  is  a  curse  and  not  a  blessing.     My  Lord 
Tenterden,  who  happened  to  come  in  one  day  just  when  I 
was  making  an  observation  upon   this  subject,  concurred,  by 
stating,  that  without  an  attention  to  this,  Jury  trials  would  be 
of  no  benefit  at  all—the  noble  and  learned  Lord  feeling  the  abso- 
lute necessity  of  distinct,  accuriite,  and  strict  pleading,  in  the 
frame  of  the  issue.    I  feel  it  to  be  my  duty,  under  these  circum- 
stances, to  make  some  observations  upon  tbe  most  incorrect,  and 
slovenly,  and  unworkmanlike  issue,  which  was  framed  in  this 
case.     If  a  person  has,  in  a  legal  proceeding,  to  ask  another  a 
question,  common  sense  and  justice  requires  that  he  should 
propose  his  question  in  auch  a  way  aa  to  admit  of  the  answer, 
yes  or  no^  and  to  take  care  that  be  asked  one  question,  and 
did  not  confound  two  queationa  together.     Suppose  I  were  to 
say,  **  Is  A.  B.  a  fool  and  a  knave  ?"  and  that  I  want  tu  know 
whether  he  is  both  a  fool  and  a  knave,  it  is  very  fit  I  should  so 

Eut  that  queation,  because  that  may  be  answered  yes  or  no ; 
ut,  if  I  want  to  know  whether  he  ia  either  a  fool  or  a  knave,  I 
must  put  two  qutations»  jlrit,  whether  he  ia  a  fool  ?  and.  Mecowtl^, 
whether  he  is  a  knave  ?  or,  thirdfy,  if  I  want  ^o  know  whether 
he  is  both  fool  and  knave?  I  must  put  that  question,  but  that 
which  I  have  pointed  out  is  not  done  here.  The  Court  directed 
the  Jury,  and  under  that  direction  the  Jury  returned  a  finding, 
applying  quite  aa  much  to  the  real  queation  aa  could  be  expected. 
It  is  quite  clear,  that  they  take  a  distinction  between  false  and 
frandulenty  which  is  not  a  very  important  one  in  point  of  diction ; 
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but  I  understand  the  distinction  intended  between  that  which  is 
false  and  Uiat  which  is  fraudulent — false  is  not  exactly  the  word ; 
for  the  word  folse,  in  common  parlance,  is  much  more  frequently 
applied  to  a  wilful  than  an  erroneous  representation  ;  but  still 
they  use  that  word,  and  it  is  a  logical  use  of  it.  Mathematicians 
and  philosophers  speak  of  a  false  proposition ;  but  it  appears  to 
me  quite  manifest  that  this  ought  not  to  have  been  a  lumping 
question,  whether  or  not  the  representation  Was  fal^e  and  fraudu- 
lent, as  that  can  be  answered  only  in  case  it  was  both  false 
and  fraudulent ;  but  that  does  not  raise  the  question  which  they 
mean  to  raise,  whether  it  was  untrue  ?  1  bey  put  the  question, — 
*'  Whether  the  said  defenders,  or  either  of  them,  did  falsely  and 
fraudulently  represent."   Then,  my  Lords,  I  make  another  objec- 
tion to  this  unworkmanlike  question,  and  it  is  this  ; — having  used 
the  two  words  fake  and  fraudulent  in  the  fir^t  part  of  it,  it  is 
quite  clear  that  either  they  were  right  or  wrorg  in  using  them ; 
but  whether  they  were  right  or  wrong,  at  all  events  they  ought 
to  have  continued  the  Use  of  them,  but  they  do  not'— on  the  con- 
trary,  they  say,  "  and  whether  the  said  Robert  Balmer  was,  by 
the  said  fraudulent  representation,  induced  to  offer,**  leaving  out 
the  word  **  false.'*   ^ow,  the  omission  of  this  word  in  the  tram- 
Ing  of  this  question,  in  the  first  place,  tends  to  raise  a  very  keen 
doubt  in  the  mind  of  any  practitioner,  or.ltiror,oranyJudge  who 
may  be  called  to  direct  upon  it,  as  to  the  meatiing  of  the  first 
part  of  it ;  for  it  seems  to  be  more  than  probable,  that  false  was 
tautologous  in  the  first  instance,  inasmuch  as  it  is  omitted  in 
the  second  ;  and  one  is  induced  to  inquire,  whether  they  did  not 
confine  themselves  to  the  idea  of  an  untrue  reprcsenttttion.     It 
could  not  be  fraudulent  without  being  false,  but  it  might  be  false 
without  being  fraudulent ;  therefore,  the  omission  of  this  must 
raise  a  very  keen  doubt  in  the  mind  of  any  person  who  reads  it, 
whether  false  is  not  mere  surplusage,  and  whether  false  is  not 
that  which  the  Court  had  in  its  view — ^it  became  very  doubtful 
whether  the  Jury  had  a  right  to  trjr  any  one  point,  but  the  point 
of  fraud.     If  that  was  what  was  intended,  it  would  have  been 
much  better  to  have  omitted  the  first  part,  because  then  it  would 
have  enabled  the  Court  to  ask  the  Jury  distinctly,  whether  the  un- 
true statement— the  discrepancy  between  the  fact  and  the  story  told 
— was  the  consequence  of  fraud,  and  to  be  certain  that  the  answer 
was  intended  to  apply  to  the  second  head  of  falsehood,  in  the  distinct 
and  definite  sense  signified  in  the  question.     Now,  the  first  ob- 
iservstion  that  I  would  make  upon  this,  is,  upon  the  omission  of  tLe 
word  fraudulent.     This  is  not  like  an  issue  out  of  the  Court  of 
Chancery,  where  the  Court  are  to  be  ordered  to  indorse  any 
matter  which  may  be  found,  but  it  is  a  strict  issue  of  law,  bincU 
ing  upon  the  parties,  consequently  the  jury  had  no  right  to 
answer  any  question,  except  that  which  was  put     It  is  a  most 
unfortunate  error,  when  a  party  does  not  say  that  which  he  means 
to  say,  but  does  say  that  which  he  does  not  mean  to  say.     Now, 
the  question  that  was  asked  the  Jury  was,  not  that  which  the 
Court  intended  to  ask.     They  meant  to  ask  whether  the  uiisre- 
presentation — the  untrue  statement,  without  the  least  regard  to 
whether  it  was  fraudulent  or  not, — caused  the  ofifer  to  be  made. 
Now,  what  have  they  asked  ?     They  have  asked  whether  fraudu- 
lent misrepresentation  caused  the  offer  to  be  made,  but  they 
cannot  strictly  answer  any  other  question ;  and  if  they  answered 
that  in  the  negative,  that  there  was  no  fraud,  then  they  would 
have  left  the  cause  untried ;  because  it  might  have  been  perfectly 
true,  after  that  question  bad  been  put  and  answered,  that  the  fact 
of  a  misrepresentation  might  still  remain  undecided,  for  it  might 
be  perfectly  true,  that  a  false  representation  had  been  made,  and 
that  had  been  the  cause  of  the  offer  being  made — so  that  they 
intending,  in  the  Jirtt  place,  to  ask  whether  there  was  any  misre- 
presentation untrue  in  itself? — tecondi^,  whether,  if  untrue,  it 
was  fraudulent  ?'^tkirdly,  whether,  if  either  fraudulent  or  untrue, 
it  caused  the  offer  to  be  made  ?  They  asked,  in  the  first  place,  the 
question,  whether  it  was  false  and  fraudulen^^-not  sufficiently  in- 
dicating what  they  meant  by  the  words  they  used ;  and,  secondly, 
whether  the  fraudulent  representation  caused  the  offer?— which 
was  also  wrong.     Now,  I  do  not  think  a  much  more  import- 
ant miscarriage  could  happen  in  any  case,  than  that  the  Court, 
meaning  to  inquire  on  one  point,  should  frame  that  issue,  so 
that  unless  another  event  took  place,  neither  could  be  tried  by 
the  Jury.     Now,  the  other  event  I  contemplate,  is,  what  no 
Court  ought  to  contemplate,  namely,— that  the  Judge  and  Jury 


try  the  cause  by  another  issue  that  is  not  sent ;  and  that  is 
just  the  event  which  has  happened  here.     The  issue  sent  down 
has  not  been  tried,  but  another  issue  has  been  tried  in  the  mopt 
singular  way  in  the  world— the  Judge  and  Jurymen  have  tried 
another  issue ;  for  your  Lordships  will  be  much  surprised  to  bear 
the  answers  to  these  questions  they  answer.     They  answer  a 
question  which  is  never  put :  First,  they  find  **  the  farm  of  Hilton- 
hill  to  consist  of  the  number  of  acres  as  laid  down  io  Mr  Black- 
adder's  plan;**  that  is  an  answer  to  the  first  question  in  the  issue. 
The  second  and  third  are  not  answers  to  the  questions  put— 
"  that  the  defenders  did  falsely,  but  not  fraudulently,  represent 
the  number  of  acres.     That  by  such  false  representation,  the 
deceased  Robert  Balmer  was  induced  to  offer  the  slump  rent  of 
£532."    Now,  there  was  no  question  as  to  false  representation 
singly,  but  as  to  the  two  jointly.     They  have  answered  that,  as 
if  there  were  two  questions  separately  put; — ^they  have  found  the 
affirmative  of  falsehood,  and  negatived  the  fraud ;  and  that  is  very 
valuable  in  the  cause.     The  third  is  a  question  never  put  at  all, 
whether  conjointly  or  separately — instead  of  this,  the  third  ought 
to  have  been,  whether  he  was  induced,  by  such  false  or  fraudu- 
lent representations,  to  make  the  offer.     The^  state  that  by  such 
false  representation,  he  was  induced — ^which  is  no  quesrion  put 
— **  that  by  such  false  representation,  the  deceased  Robert  Bal- 
mer  was  induced  to  offer  the  slump  rent  of  j^ddS,** — so  that  your 
Lordships  find  that  the  wrong  questions  having  been  put,  the 
right  questions  have  been  supposed  to  be  put,  and  have  been 
answered  no  doubt;  but  one  cannot  help  remarking,  that  thia  is 
a  slovenly,  unworkmanlike,  and  indeed  a  very  perilous  mode, 
which  gives  parties  no  remedy ;  for  the  trial  which  may  succeed 
one  day,  is  with  another  much  more  likely  not  to  succeed,  from 
the  improper  framing  of  the  issue.     The  Court  is  ousted  of  its 
jurisdiction  altogether,  and  behind  the  backs  of  the  party — he^ 
cause  this  may  be  done  in  invitum  of  one  party,  without  the 
power  of  going  to  the  Court — a  new  issue  is  tried  quite  different 
from  that  which  was  settled,  and  from  which  there  might  have 
been  an  appeal  from  the  Lord  Ordinary  to  the  Court.     Now, 
my  Lords,  let  us  see  what  is  the  substance  of  this  finding :  Firsts 
there  is  that  which  is  inconsistent  with  the  first  judgment, 
nameljr,  a  finding  in  express  terms,  that  there  was  a  miKrepre- 
sentation  of  important  matter,  and  it  is  that  misrepresentatioii 
that  caused  the  contract  to  be  made ;  consequently,  it  is  wild  and 
extravagant  to  suppose,  that  if  the  Court  of  Session,  in  the  first 
instance,  had  had  possession  of  this  material  fact,  they  could 
have  ordered  the  party  to  execute  an  agreement  he  never  had 
made ;  for  this  is  a  Court  of  equity  as  well  as  of  law,  and  it  uni- 
formly enters  into  the  consideration  of  matters  of  equity,  and  it 
could  not  equitably  have  ordered  a  specific  performance.     But 
then  the  amount  of  this  finding  is,  that  there  was  a  false  repre- 
sentation, though  of  an  innocent  nature,  of  the  number  of  acres, 
and  which  number 'of  acres,  so  wrongly  represented,  induced  the 
tenant  to  offer  «  rent  of  £532,     Taking  those  facts  together 
(and    the  argument  used  before  the   Jury,   is  the   argument 
in  the  summons,)  it  is  perfectly  clear,  and  that  appears  to 
have  been  admitted  in   the  Court  below,  that  the  Jury  gave 
their  opinion  as  if  there  were  an  acreage — that  it  was  32s.  an 
acre ;  because  otherwise,  the  representation  of  the  number  of 
acres  could  not  be  combined  as  it  is  in  the  answer  to  the  third 
question.  They  say  that  he,  Balmer,  offered  £592,  in  respect  of 
three  hundred  and  thirty-three  acres,  which  amounts  to  S2s.  an 
acre,  with  a  fraction  of  only  166.     Now,  my  Lords,  this  case 
comes  back  to  the  Court,  and  then  the  Lord-  Ordinary,  to  my 
very  great  surprise,  reduces  the  lease,  and  puts  an  end  entirely  to 
the  contract,  but  he  assoilzies  the  defenders  in  expenses ;  there- 
fore he  reduces  the  lease  in  consequence  of  the  finding  of  the 
Jury.   He  says,  the  lease  was  entered  into  through  a  false  repre- 
sentation ;  but  there  is  no  fraud — there  is  no  force;  but  it  turns 
out  that  there  are  eight  acres  short,  making  a  difference  of  Xli 
in  the  rent ;  and  therefore,  (though  fraud  ia  positively  negatived,) 
says  he,  I  will  set  aside  this  Xeue, /unditut,  as  if  there  had  been 
fraud,  force,  fear,  <w  any  such  cause  of  objection.     I  confess, 
my  Lfords,  the  conclusion  to  which  the  learned.  Judge  came,  per- 
fectly aatonished  me.     I  cannot  help  expressing  my  extreme 
astonishment,  bow«ny  learned  Judge  could  think  that,  without 
any  fraud«-nay,  fraud  beiqg  completely  negatived— «n  error  of 
eight  acres  in  three  hundred  and  thirty-three  acres,  and  £\l  in 
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£532,  was  Buffident,  as  if  there  had  been  a  forgery  or  (abrieation 
of  an  agreement,  to  set  it  aside.  This  was  then  brought  before 
the  Court  of  Session,  and  the  Court  of  Session,  which  I  am  not 
much  surprised  at,  reversed  that  interlocutor,  and  directed  that 
the  defender  should  be  assoilzied  from  the  conclusions  of  the 
libel,  and  refused  to  reduce  the  lease,  on  the  ground  of  the  action 
not  concluding  for  reduction  on  the  head  of  error — thns  adhering 
to  the  former  interlocutor,  which  ordered  the  parties  to  execute 
a  lease,  in  terms  not  according  to  the  real  meaning  of  the  parties— 
a  fact  which  the  finding  of  the  Jury  had  established.  Now,  my 
Lordfi,  those  two  points,  arising,  first,  in  the  action  for  imple- 
menting the  specific  performance ;  and  secondly,  in  the  action  of 
reduction,  are,  on  the  present  occasion,  brought  before  us  and 
have  l)een  argued  before  your  Lordships ;  and  the  Jir$t  difficulty 
which  occurs,  (as  it  is  perfectly  clear  that  it  is  impossible  to  sup- 
port either  of  those  judgments,)  is,  how  they  are  to  be  altered. 
It  is  clear  that  a  bargain  was  supposed  to  be  made,  which  has 
not  been  made  ;  but  then  it  is  said  there  are  two  objections,  and 
upon  which  the  Court  proceeded — one  of  them  is  stated  in  the 
interlocutor,  and  the  other  is  stated  in  the  pleadings.  It  is  said 
in  the  first  place,  that  fraud  is  negatived,  and  that  fraud  is  the 
ground  of  the  medium  conciudeniH  of  the  action ;  and  that  as 
fraud  is  negatived,  the  summons  falls  entirely, — that  there  is  no 
distinct  and  separate  allegation  of  innocent  misrepresentation. 
Now  the  first  answer  I  feel  it  proper  to  make  to  that,  is,  that  I 
do  not  understand  how  the  Court  of  Session  can  say,  that  where 
they  have  sent  an  issue  to  a  Jury,  which  inquires  whether  it  was 
false  as  well  as  fraudulent,  and  where  the  Jury  have  found  a 
verdict  that  the  representation  was  false,  and  negatived  fraud — 
if  they  are  correct  in  their  last  interlocutor,  that  must  have  been 
an  issue  without  the  cause — it  must  have  been  a  finding  of  the 
Jury, — an  issue  not  before  the  Court.  If  the  learned  Judges  say, 
there  is  not  an  allegation  of  error  in  the  summons — nothing  hut 
an  allegation  of  fraud  in  the  summons— but  on  the  question,  what 
are  we  to  say  as  to  the  finding  of  the  Jury :  That  leads  to  the 
question,  whether  there  should  not  be  a  reforming  of  that  issue, 
which  called  upon  them  to  find  with  respect  to  falsehood  as  well 
as  fraud.  It  is  true  it  was  so  iliogically  put ;  and  a  Jury  have 
found  the  one,  and  negatived  the  other,  and  their  verdict  stands 
unimpeachable ; — there  has  been  no  motion  to  amend,  nor  any 
motion  for  a  new  trial.  No  party  has  complained  that  that  ver- 
dict was  on  a  matter  which  was  not  in  question,  any  more  than 
the  point  raised  in  Shelley's  case  was  in  question  in  the  Court 
uf  Session, — if  the  Judges  are  right  in  their  opinion,  that  there  is 
no  valid  objection  if  there  is  no  fraud.  But,  my  Lords,  the  <e- 
cond  objection  I  have  to  that  is,  that  there  is  sufficient  here, 
independently  of  any  collusive  and  fraudulent  intent;  because  it 
says,  that  "  the  said  conditions  of  lease,  or  at  all  events  the  first 
article,  clause  or  condition  thereof,  being  so  reduced  or  improven, 
it  ought  and  should  be  found  and  declared  by  our  said  Lords, 
that  our  said  lovite  is  entitled  to  have  a  deduction  ;**  that  is,  in 
order  that  the  number  of  acres  may  be  reduced ;  and  it  does  not 
go  upon  the  mere  ground  of  fraud,  any  more  than  what  I  am 
just  about  to  read  to  your  Lordships,  in  which  he  says,  '*  that  the 
number  of  acres,  as  set  forth  in  the  advertisement  before-men- 
tioned, was  erroneous,  and  that  there  was  a  deficiency  of  acres 
to  the  number  of  15.**  That  is  coupled  with  a  chaige  against 
Hogarth,  he  being  said  to  be  cognizant  of  that  being  the  fact  at 
the  time  he  made  the  agreement ;  but  on  examining  into  the  case 
with  regard  to  that,  and  conferring  with  the  learned  Judges,  who 
Ktickle  very  much  for  the  principles  of  this  decision  ;  neverthe- 
less, they  hold  that,  independent  of  any  specific,  abstract,  and 
separate  allegation  of  error  without  fraud,  tne  general  allegation 
of  error  will  include  the  minor  as  every  major  does,  and  that  if 
I  allege  fraudulent  representation  against  any  person,  that  is 
sufficient  to  support  a  nnduig  of  innocent  misrepresentation ;  that 
is  to  say,  in  the  language  of  this  issue,  falsehood  without  fraud. 
I  think  that  is  the  common  sense  of  the  matter ;  and  if  it  turns 
out  to  be  sustainable  in  practice,  I  think  it  is  deariv  sufficient  in 
fact,  and  that  fraud  is  not  necessarily  of  course  included  in  mis- 
representation, though  misrepresentation  is  of  course  induded 
in  the  fraud ;  and  your  Lordships  observe,  that  the  verdict  of  the 
Jury  can  only  stand  upon  that  ground,  and  so  the  Judges  have 
permitted  it  to  stand ;  and  according  to  the  opinion  of  those 
learned  Judges,  with  whom  I  have  corresponded,  there  is  no  ob- 


jection to  allowing  the  summons  to  be  held  as  an  allegation  of 
fraud ;  but  that  the  fraud  not  having  been  proved,  but  only  the 
minor  circumstance  of  misrepresentation,  independent  of  iraud, 
every  relief  could  be  given  wiiich  might  have  been  given,  if  there 
had  been  a  spedfic  allegation  of  misrepresentatioii  without  fraud. 
It  was  very  much  argued  at  your  Lordships*  bar,  that  this  meant 
fraud  from  beginning  to  end, — that  it  meant  fraud  and  nothing 
else.     I  am  of  opinion  that  is  not  the  fact.    It  happens  in  these 
cases,  that  fraud  is  always  alleged  as  a  matter  of  course ;  and 
whenever  fraud  is  alleged,  the  King's  Advocate  is  always  made 
a  party, — so  are  erasures — so  is  interlineation  always  alleged ; — the 
parties  have  not,  in  such  cases,  the  slightest  intention  of  persisting 
in  them ;  and  so,  with  respect  to  the  formal  allegations  of  fraud, 
that  we  may  take  it  therefore  as  if  it  was  charged  to  be  erroneous, 
without  fraud.     If,  then,  a  party  has  an  action  brought  against 
him,  calling  upon  him  to  implement  a  contract,  and  he  satisfies 
the  Jury  or  the  Court  that  there  was  a  misrepresentation,  one 
question  which  arises  is,  whether  he  is  to  be  bound  to  perform  that 
contract,  as  if  there  had  been  no  misrepresentation.     The  other 
question  ia,  whether,  instead  of  that,  I  have  not  a  right  to  cidl 
upon  him  to  perform  the  contract,  which  he  really  did  mean  to 
make, — namely,  one  made  consistent  with  the  facts  of  the  case. 
Now,  with  reference  to  the  first  question,  I  cannot  conceive  » 
state  of  things,  in  which  a  person  shall  be  able  to  go  into  a  Court 
of  law  or  a  Court  of  equity,  and  shall  compel  me  to  perform  a 
contract,  which  it  is  dear  I  never  meant  to  make,  while,  at  the 
same  time,  I  am  perfectly  willing  to  perform  the  contract  I  have 
made.     On  the  other  hand,  the  law  is  peculiarly  jealous  of  the 
actio  gvanti  tninoris.     If  we  liken  this  case  to  that,  it  can  only 
be  on  the  suppoMtion  that  the  defender,  the  tenant,  was  the 
plaintiff,  which  he  is  in  the  second  action,  wherein  he  daima 
that  relief;  but  they  are  equally  jealous  of  such  a  defence  to  an 
action  on  the  part  of  the  landlord ;  and  I  understand,  that  if  an 
action  is  brought  to  implement  an  agreement,  the  leaning  against 
that  spedes  of  defence  is  so  strong,  that  they  conceive  they  must 
either  dismiss  the  action,  and  not  compel  the  performance  of  the 
contract  at  all,  on  the  ground  that  it  is  falsely  and  erroneously 
made,  or  decree  an  implement,  that  they  roust  either  entirdy  re- 
duce it,  or  give  the  party  the  full  benefit  of  the  contract,  and 
turn  the  tenant  out  of  Court,  without  an^  remedy  against  the 
misrepresentation.     There  is  a  strong  leamng  of  certain  persona 
I  have  consulted  to  that  efifect     But  on  reconsidering  the  case 
on  the  argument,  in  regard  to  erroneous  misrepresentation,  they 
have  come  to  this  conclusion,  that  though  the  Court  cannot 
compel  the  deduction,  yet  they  may  pronounce  a  decree,  which 
amounts  to  the  same  thing  as  reforming  the  contract :   That  they, 
upon  the  landlord  in  this  case  bringing  the  action  to  compel  the 
tenant  to  take  the  lease,  say,  we  will  not  compel  him  to  take  the 
lease  here  stated,  on  account  of  the  misrepresentation,  though 
not  fraudulent ;  but  we  will  make  him  take  such  a  lease  as  be 
meant  to  bind  himself  to  take ;  that  is  to  say,  really  and  truly 
we  will  reform  the  lease,  and  make  him  take  that,  if  you  please 
to  enforce  it, — but  we  cannot  compel  you,  the  pursuer  (and 
there  is  probably  in  that,  something  in  analogy  to  our  own 
proceedings,)  to  allow  the  defender  to  take  that  lease.     Yoif 
the  pursuer  have  an  option  either  of  taking  nothing  at  all  by 
your  suit — no  performance  at  all — or  you   must  take  it  re- 
formed according  to  the  justice  of  the  case :  That  is  the  sum 
and  substance,  and  the  result  of  the  principles  for  which  those 
learned  persons,  to  whom  I  refer,  contetid ;  and  they  say  we 
are  of  opinion,  that  we  caimot  allow  a  person  to  come  into 
Court,  in  the  situation  of  this  tenant,  and  call  for  a  dedaratory 
affirmatory  condusion,  saying,  I  hold  my  contract,  and  will  not 
give  up  the  lease ;  but  I  insist  on  having  it  reformed,  and  restored 
to  what  it  was  originally.     I  know  not  that  that  is  very  wrong, 
where  the  tenant  is  the  pursuer,  and  brings  his  landlord  into 
Court.     My  Lords,  this  case,  under  these  circumstances,  is  one 
in  which  one  cannot  but  lament  the  situation  in  which  the  parties 
stand.     The  matter  in  dispute  is  the  rent  of  eight  acres  for 
thirteen  years.     The  expense  incurred  in  litigation,  is  far  be- 
yond the  amount  in  issue ;  and  one  should  deeply  regret,  if  the 
parties  should  be  induced  to  adopt  the  intimation  thrown  out  by 
the  C<ourt,  so  plainly,  that  it  is  impossible  to  shut  one's  eyes  to  it, 
that  there  has  not  been  litigation  enough  about  this ;  and  that,  to 
present  the  question  for  determination,  they  ought  to  have  re- 
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course  immediately  to  another  action.  I  do  not  wholly  concur  with 
the  learned  Judges  in  that  opinion,  or  in  the  recommtndation  : 
'*  The  Lords  having  advised  the  cause,  and  heard  counsel  for 
the  parties/*-*now,  here  is  this  extraordinary  recommendation — 
"  Alter  the  interlocutor** — as  I  have  stated — *'  Sustain  the  de- 
fences, in  respect  that  the  action  does  not  conclude  for  reduction 
on  the  head  of  error,  reserving  to  the  pursuer  to  bring  a  com- 
petent  action,  if  so  advised** — that  is,  they  are  not  satisfied  with 
the  first  and  second,  atid  so  they  say,  go  away  and  bring  a  third, 
in  which,  mind  you  say  nothing  about  fraud — confine  yourself  to 
a  direct  allpgiition  of  error,  avoiding  fraud ; — we  have  a  verdict 
finding  innocent  error ;  but  that  not  being  alleged,  we  cannot  act 
upon  it.  My  Lords,  1  would  most  strongly  dissuade  the  parties 
from  bringing  another  action.  I  w'mh  they  had  not  brought  so 
many  ;^t  would  have  been  infinitely  better  for  either  party  to 
have  given  up  altogether,  or  for  both  parties  to  have  met  to- 
gether, and  each  taken  a  shell  and  taken  out  the  oyster  and  given 
it  to  the  lawyers,  than  for  them  to  have  engaged  in  all  this  liti- 
gation fbr  <£11,  for  thirteen  years  ;^they  had  better  have  saved 
all  their  costs,  and  agreed  to  give  the  j£  1 1  a^year  to  the  poor  of 
the  parish,  than  to  have  gone  to  law  about  it.  They  have  spent 
already  in  extra  costs,  greatly  beyond  the  amount;  and  they  have 
also  spent  money  here,  which  they  never  can  get ;  for  if  this  de- 
cree is  altered  in  the  matter  appealed  from,  there  can  be  no  costs ; 
and  if  it  is  not  altered,  the  costs  will  amount  to  much  more  than 
the  value  at  stake.  My  Lords,  having  made  these  observations, 
I  will  conclude,  by  expressing  my  anxious  wish  to  prevent 
the  cause  going  farther.  I  have  thrown  out  what  is  my  opinion, 
with  a  view  of  strongly  urging  upon  the  paifties  to  stop  all  pro- 
ceedings in  the  case,  and  to  reform  the  contract.  After  the 
facts  which  have  appeared,  it  is  clear  that  the  landlord  should 
be  satisfied  with  it,  deducting  the  j8I1  per  annum,  and  that  he 
should  immediately  implement  the  lease;  and  if  they  cannot 
come  to  an  agreement  oii  that  footing, — if  the  landlord  holds  out 
on  a  strict  right  to  take  back  his  farm,  if  the  lease,  as  tendered, 
is  not  implemented, — 1  would,  on  the  other  hand,  suggest 
to  the  defender  to  pay  him  the  £\\,  rather  than  to  run  the 
risk  of  losing  his  farm,  with  his  improvements  upon  it.  I 
would  recommend  to  them  to  meet  each  other  half  way,  and 
to  come,  upon  the  matter  of  costs,  to  some  understanding,  by 
which  they  may  have  all  the  benefit  which  they  could  have 
from  a  judgment,  if  a  third  action  were  brought  I  would  re- 
commend to  each  of  them  to  accede  to  any  terms  which  are  not 
unreasonable,  in  order  to  avoid  that  litigation  to  which  they 
may  be  subjected^  with  the  recommendation  of  the  Court  staring 
them  in  the  fiiee.  Adopting  the  suggestion  of  my  noble  and 
learned  friend,  and  having  thrown  out  what  I  have  done,  I 
would  now  move  your  Lordships  that  the  farther  consideration 
of  this  case  be  postponed  sine  die. 

Lord  Wtfnford, — My  Lords,  not  having  had  the  advantage  of 
hearing  this  cause  axfued,  I  shall  address  )rour  Lordships  very 
shortly  upon  this  occasion ;  but  I  feel  it  my  duty  to  unite 
in  saying,  that  it  is  of  great  importance  that  issues  should  be 
framed  in  that  way  in  which  they  can  distinctly  obtain  the  facts, 
having  read  through  the  papers  in  this  cause,  i  do  most  fully 
agree  with  my  noble  and  learned  friend  on  the  woolsack,  that 
from  the  very  loose  mann^  in  which  these  issues  are  framed, 
that  is  impossible ;  and  that  being  so,  I  have  thought  it  right  to 
ftdd  my  feeble  voice  to  the  recommendation  to  the  Court  below, 
that  greater  attention  should  be  paid  to  those  issues.  It  is  dif* 
ferent  in  England,  notwithstanding  the  fact  that  issues  are 
drawn  by  the  counsel,  and  the  Court  never  interfere ;  but  in 
Scotland,  the  learned  Judges  frame  the  issues  to  be  presented  to 
the  Jury  Court,  adverting  to  the  facta  which  it  is  necessary 
should  be  referred  to  that  Couit  for  dednon—notwithstanding 
this  fact,  tlie  issues  are  framed  mere  loosely  in  Scotland  than  in 
England.  In  the  issues  in  the  present  case,  there  is,  unquts* 
tionably,  a  material  defect.  I  agree  to  every  thing  my  noble  aad 
learned  firiend  has  stated  upon  that  subject;  but  the  most  impor- 
tant fact  is,  that  when  the  Court  had  made  a  slip,,  the  ^urrluivt 
answered  that,  in  effect,  which  was  the  real  question  More 
the  Court,  and  stated  a  fact  they  were  not  desired  to  state. 
Your  Lordships,  who  are  conversant  with  the  letting  of  farms 
in  this  country,  know  that  they  are  not  in  general  taken  bv  the 
acreage, — that  the  rent  is  not  apportioned  by  the  aci:e.  We  know 
perfectly  well  that  agricultural  tenants  do  not  take  farms  by  the 


acre,  but  calculate  the  quantity  of  stock  that  the  farm  will  carry, 
and  the  various  facilities  it  has  in  rendering  a  return— >  that  how- 
ever must  depend  upon  the  nature  of  the  agreement  between 
the  parties,  and  that  must  be  carefully  adverted  to,  in  order  to 
ascertain  whether  there  is,  or  not,  any  objection  to  this  lease ;  and 
that  question  ought  to  have  been  distinctly  put  to  the  Jury,  Was 
it  the  intention  to  pay  so  much  a  year,  or  to  take  the  farm,  ac- 
cording  to  the  expression  used,  at  a  slump  value  ?  But  that  que?- 
tion  was  never  put  to  the  Jury*  They  have  run  before  the  Court, 
and  answered  it,  but  not  in  the  regular  way  in  which  it  ought  to 
be  answered.  My  Lords,  i  entirely  agree  with  my  noble  and 
learned  friend,  in  his  observations  as  to  further  litigatioiu  In 
the  state  in  which  this  cause  is,  God  forbid  there  should  be  any 
more  expense  incurred.  One  cannot  help  calling  to  mind  a 
couplet  applying  to  former  times,  iu  our  owu  country,  whicli 
seems  not  inapplicable — 

**  Causes  are  traversed,  but  so  little  known. 
That  he  who  loses  is  but  first  undone.*' 

•  

I  am  afraid  this  is  much  more  the  case  north  of  the  Tweed  than 
here.  I  have  had  occasion  to  percei%'e  the  difficulty  experienced 
in  many  cases,  from  the  framing  of  the  issues ;  and  I  would  unite 
in  calling  the  attention  of  the  learned  Judges  to  this  subject,  at 
the  same  time,  no  man  can  feel  more  respect  for  the  learned 
Judges  of  the  Court  below  than  I  do;  but  the  framifig  these 
issues  is  compamtivcly  new  to  them — they  have  not  bad  the 
experience  in  framing  those  issues  for  trials  before  the  Jury, 
which  we  have — and  ibey  are,  therefore,  hardly  aware  of  all  the 
difficulties.  I  trust  they  will  feel  the  necessity  of  having  the 
questions  distinctly  put,  so  that  they  may  illicit  clearly  the  facti 
necessary  to  the  justice  of  the  case. 

Lord  Chancellor. — My  Lords,  I  cannot  help  saying,  that  I 
am  much  gratified  with  the  observations  of  my  noble  and  learn- 
ed  friend,  which  fall  with  great  weight  from  him  ;  for  no  person 
has  had  more  experience  in  the  course  of  his  professional  life 
than  my  noble  and  learned  friend.  It  is  not  that  we  assume  any 
superiority  over  the  learned  Judges  in  the  Courts  in  Scotland. 
We  should  be  very  inferior,  if,  in  the  difference  of  our  circum- 
stances, these  things  did  not  strike  us ;  for  we  have  bad  mueh 
more  experience  of  Jury  trials  than  they  have.  As  my  noble 
and  learned  friend  says,  the  Jury  have  answered  the  real  ques- 
tion; but  then  there  is  this  other  consequence,  that  the  Jury 
have  not  answered  it  in  the  direct  and  explicit  way  they  would 
have  done,  if  the  question  had  been  distinctly  put — and  it  was 
great  matter  of  contention  whether  it  was  properly  answered 
or  not, 

Mr  Macqveen. — I  submit,  ^ly  Lord,  that  we  are  entitled  to 
our  costs  in  the  Jury  case, — for  we  w^ere  successful  there* 

Lord  Chancellor, — No ;  we  cannot  give  you  them  in  the  pre- 
sent state  of  the  cause.  I  think  you  ought  to  consider  that 
about  costs,  for  neither  party  can  get  it  all  his  own  way.  I 
think  you  should  give  up  costs  on  both  sides. 

Further  consideration  postponed  sine  die. 

The  parties,  adopting  the  suggestion  of  the  Lord 
Chancellor,  subsequently  referred  the  adjustment  of  the 
quantum  of  deduction  to  which  Mr  Balmer  was  entity- 
led,  to  the  mutual  counsel  in  the  cause.  And  it  has 
been  determined  that  he  is  entitled  to  an  abatement  of 
rent,  oorresponding  to  the  deficiency  of  thirteen  and 
a  half  acres  during  the  currency  of  the  nineteen  years* 
lease. 

Appellant's  Authorities. — Maclean  o.  M*N»ni  SSd  June 
1757;  Mor.  14,164.  Gordon  v.  Hughes,  15th  June  1815;  F. 
C.  Bligh's  Reports,  Vol.  L  p.  287.  Gm  v.  Qsvulton,  S9d 
January  1801 ;  Mor.  App.  Sale,  No.  2.  Statute,  (S  Geo.  IV. 
c  1^26.  sects,  6.  10.  1 1. 

^spopdeota*  Authorities.— Stair,  IV.  6.  21.  Gordon  «. 
Hughes,  ui  tuprn.  JSrsk.  IIL  1.  16 ;  IIL  a.  la  Edwards 
9,  M'l^e«y«;  Ce9per*8  Reports. 

SecoMl  I>ivision.— Lords  Ordinary,  Mselcenaie  aad  FoUer- 
ton. — John  Macqueen,  Appellant's  Selidtor.— Spottiswoodc 
and  Robertson,  Reapondents*  Solicitors. 


Priatsdby  SL  ANDBRSOK,  Lsw-Pkiater. 
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OUTER  HOUSS. 

No.  310.— James  Ponton,  Pursuer,  v,  John  Trotpeb^  &c. 

Defenders, 

•  Marriage- Contract —"Heirs  and  Bairns*— Trust- Deed  — 
Parent  and  Child — In  a  marrinne^^ontracii  in  which  no  men^ 
lion  was  made  of  lands  in  possession  of  the  parties  at  its  date, 
it  having  been  provided  that  the  vthote  heritages  and  money, 
^c  which  might  be  conquest  or  acquired  duriasg  the  mtnrriaget 
sitould  be  secured  to  the  pauses  in  liferent,  and  the  **  heirs  and 
boirus**  **  in  fee  /"  and  the  husband  having  thereafter  acquired  a 

Ji\D  acren  of  ground,  and  executed  a  trust-deed,  in  which  he, 
inter  alia,  directed  £500  to  be  paid  to  each  of  his  two  daugh^ 
tersf  ami  the  residue  of  his  property  to  be  divided  equalhf  among 
his  four  children — Held,  that  by  the  terms  "  heirs  and  bmrns"* 
tpoi  intended  the  whole  children  of  the  marriagey  among  whom 
the  conquest,  heritable  as  well  as  moveable,  was  to  be  divided  in 
the  tame  manner^  in  so  far  as  not  othenvise  divided  by  the  fa^ 
tker  under  his  general  powers  (f  administration, 

George  Ponton  inherited,  as  heir  of  his  father, 
three  or  four  acres  of  Iand»  in  the  parish  of  Dalmenjr» 
and  county  of  Linlithgow,  together  with  a  certain 
Tight  of  comiDonty  thereto  pertaining.  On  the  8th 
February  1781,  he  entered  into  an  antenuptial  con- 
tract of  marriage  with  Jean  Carrie,  which,  inter  alia^ 
provides,  that  the  husband,  in  consideration  of  £lOO 
of  tocher,  shall,  by  the  first  term  after  the  solemniza- 
tion of  the  marriage,  invest  said  tocher,  together  with 
£700  of  his  own,  on  good  seearity  for  annual-rent, 
or  on  land,  and  shall  take  the  rights  thereof  to  him- 
self and  wife,  and  the  longest  liver  in  liferent,  and  to 
*'  the  heirs  and  bairns'*  of  the  marriage  in  fee ;  whom 
failing,  the  £700  was  to  go  to  the  heirs,  executors, 
and  assignees  of  the  husband,  and  the  £100  te  those 
of  the  wife.    The  contract  then  coutains  Uiig  danse : 

'*  And  whatever  lands,  heritages,  annual-rents,  sttms  of  money, 
goods,  and  gear,  moveable  or  immoveable,  that  happens  to  be 
conquest  or  acquired  by  the  said  promised  spouses,  or  that  hap- 
pens to  fall  and  accresce  to  them,  or  any  of  them,  any  noanner  of 
way  during  the  continuance  of  the  said  intended  marriage,  the 
same  are  provided,  and  by  these  presents  the  said  George  Ponton 
binds  and  obliges  him,  and  his  foresaids,  to  provide  and  secure 
the  same  to  himself,  and  his  said  promised  spouse,  and  longest 
liver  of  them  two*  in  liferent^  during  all  the  days  of  their  lifetime, 
and  to  the  heirs  and  bairns  of  the  said  intended  marriage  in  fee ; 
whom  fiuling,  to  fall  in  equal  division  betwixt  the  nearest  heirs, 
executors,  or  assignees  of  the  said  promised  spouses  at  the  death 
of  the  longest  liver  of  them  two :  With  provision  always,  that  in 
case  the  said  Jean  Gurrie  shall  happen  to  survive  her  said  hus- 
band, and  that  there  shall  be  a  child  or  children  alive  at  his  death ; 
in  that  case,  she  shall  be  bound  to  aliment,  clothe,  and  educate 
tbe  said  child  or  children,  suitable  to  their  degree^  till  they  shall 
arrive  at  Uie  age  of  21  years  complete." 

Of  this  marri^e  there  were  four  children — two 
«>ns,  James  and  Geora;e,  and  two  daughters,  Alison 
and  Jean.  In  December  1826,  George  Ponton  exe- 
cuted a  trast-dispositioB  and  settlement  in  farour  of 
the  defenders,  whereby  he  conveyed  to  them  as  trus- 
tees, his  whole  property,  heritable  and  moveable, 
which  should  belong  to  him  at  the  time  of  his  death ; 
and  in  particular,  four  acres  of  land  in  the  said  pa- 
rish of  Dalmeny,  immediately  to  the  east  of  Muiri- 

*  Though  tbe  parties  acquiesced  in  the  judgment  of  the  Lord 
Ordinary,  it  has  been  thought  right  to  record  the  learned  com- 
mentary on  the  construction  of  marriage-contracts^  contained  in 
Lord  Moncreiflfs  note. 
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hall-loan ;  three  acres  in  said  parish,  called  Ravelbank ; 
two  acres  of  MuirihalJ,  together  with  a  right  to  cer- 
tain portions  of  the  coraraonty  of  Moirihall.     This 
comprehended  considerably  more  than  he  possessed 
at  the  date  of  the  marriage-contract.    The  trustees 
were  instructed,  as  soon  as  convenient  after  his  death, 
to  convert  the  whole  subjects  conveyed  into  moneys 
and  to  pay — Ij/,  His  debts;  2^,  To  invest  capital,  so 
as  to  secure  an  annuity  of  £60  per  annum  to  his  wi- 
dowf  if  she  survived  him ;  3d,  To  pay  all  legacies 
which  the  truster  might  by  codicil  direct ;  4/A,  That 
as  he  had  already  made  large  advances  to  his  eldest 
son  James  (the  pursuer),  and  also  to  George  Ponton, 
jnnfer,  his  second  son,  the  trustees  should  pay  £500 
to  each  of  his  two  daughters,  and  their  heirs, — ^for 
by  that  time  they  were  married  ;  5th,  Aflter  this,  the 
residue  of  the  estate,  and  likewise  the  capital  set  aside 
for  the  widow's  annuity,  after  her  deeease,  was  to  be 
divided  equally  among  the  four  children.    These  be- 
quests, in  favour  of  his  children,  were  declared  to  be 
in  full  of  all  iegitinty  bairns'  part  of  gear,  executry, 
&C.  which  they  could  demand  throngn  his  death,  or 
that  of  their  mother.     After  the  truster's  death,  the 
eldest  son  brought  a  reduction  of  the  trust-deed,  and 
infeftment  thereon  of  the  trustees,  on  the  grounds  that 
it  was  granted  a  non  habente  pciestatem^  and  in  JraU' 
dem  of  the  marriage-contract,  and  of  the  pursuer,  who, 
being  the  eldest  son,  had  a  jus  crediti  vested  in  him 
to  the  whole  heritage  conveyed,  which  had  been  ac- 
quired by  conquest  during  the  marriage.    In  defence, 
it  was  maintained — That  the  clause  fn  the  contract  of 
marriage,  providing  the  fee  of  the  subjects  to  the 
<*  heirs  and  bairns,"  did  not  vest  them  in  the  pursuer, 
but  in  the  whole  children  of  the  marriage,  subject  to 
a  reasonable  power  of  division  in  the  father.    A  re- 
cord having  been  made  up,  the  pursuer  pleaded — I. 
The  trust-deed  under  reduction,  so  far  as  regards  the 
conquest  during  the  marriage,  whether  heritage  or 
moveables,  was  ultra  vires  of  the  grantor,  and  is  utter- 
ly null  and  void,  ill  respect  that  it  is  at  variance  with 
the  previous  contract  of  marriage,  and  was  granted 
f »  jraudem  of  the,/ta  crediti  vested  in  the  pursuer. — 
IL  Under  a  just  construction  of  the  danse  of  conquest 
contained  in  the  marriage-contract,  the  sane  must  be 
interpreted  referenda  singula  singulisy  and  be  held  to 
vest  the  sole  right  to  the  heritage  in  the  pursuer,  as 
eldest  son  and  heir  of  the  marriage,  and  that  to  the 
moveables,  in  the  younger  children.    Answered  for 
George  Ponton — I.  Although,  under  the  contract  of 
marriage,  the  pursuer  might  successfully  challenge 
any  gratuitous  deed  executed  by  his  deceased  fattier 
in  violation  thereof,  still,  as  in  the  present  action  of 
reduction  and  declarator,  all  he  asks  (upon  the  trust- 
disposition  being  set  aside)  is,  that  the  right  to  the 
fee  of  the  lands  and  heritages  of  his  said  father  should 
be  declared  to  belong  exclusively  to  himself — he  can- 
not, under  the  action  as  libelled,  ^o  beyond  that 
demand.— II.  The  heritable  property  m  dispute  being, 
by  the  marriage-contract,  destined  to  the  heirs  of 
conquest  and  provision,  the  pursuer,  as  the  eldest 
lawful  son,  and  heir  procreate  of  the  marriage,  can- 
not, in  such  character,  claim  the  whole  or  any  part  of 

it III.  The  heritage,  to  which  the  late  Mr  Ponton 

succeeded  prior  to  his  roarringe,  not  being  compre- 
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Iiended  iiiidor  the  marriage-contract,  the  pursuer,  so 
far  as  regards  it,  eaniiot  challenge  tlie  trust-deed. — 
IV.  A  clause  in  a  marriage-contract,  obliging  the 
parties  contractors  to  take  all  conquest,  whether  real 
or  personal,  to  the  heirs  and  bairns  of  the  marriage 
in  fee.  constitutes  all  bairns  of  the  marriage,  male 
and  female,  heirs-portioners. — V.  In  construing  the 
various  clauses  of  a  marriage-contract,  effect  must  in- 
variably be  given  to  the  intentions  of  the  contracting 
parties,  as  far  as  can  consistently  and  fairly  be  ga- 
thered from  the  terms  employed  in  framing  the  deed. 
And  if,  from  the  whole  tenor,  and  obvious  meaning 
thereof,  the  intention  of  the  contracting  parties  is 
clear  that  the  heirs  and  bairns  of  the  marriage  sliall 
succeed  equally  to  all  estate,  real  and  personal  of  the 
granter, — even  the  family  heritage  would,  in  such 
cases,  fall  to  be  equally  divided  amongst  the  bairns 
of  the  marriage. — VL  In  the  present  instance,  the 
marriage-contract  proves  that  the  primary  object  of 
the  contracting  parties  was,  to  secure  a  money  pro- 
vision to  the  heirs  and  bairns  of  the  marriage ;  and  it 
was  next  agreed  that  the  acqnirenda  should,  in  like 
manner,  he  equally  divided  amongst  the  whole  chil- 
dren. In  following  out  this  avowed  intention  in  a 
subsequent  and  subordinate  clause,  all  the  property 
of  either  party,  whether  moveable  or  immoveable, 
vas,  without  distinction,  classed  together,  to  be  dis- 
tributed amongst  the  whole  children,  in  the  same 
way  in  which  the  provision  of  money  fell  to  be  di- 
vided ; — thus  dearly  indicating  the  intention  of  the 
^rahters,  that  all  the  children  should  share  equally. 
—  VII.  Supposing  any  dubiety  to  exist  (which,  how- 
ever, appears  to  be  out  of  the  question)  as  to  the  real 
intention  of  the  parties,  the  studied  omission  of  the 
heritage,  in  the  contract,  distinctly  proves  that  ^fr 
Ponton  did  not  wish  the  same  to  be  subjected  to  its 
operation,  and  that  it  was  his  intention  that  it  should 
descend  to  his  son  in  the  way  that  he  himself  got  it ; 
an  object  which,  if  the  pursuer's  construction  be 
sound,  he  could  have  more  conveniently  insured,  by 
inserting  it  in  the  marriage  contractt.  —  VIII.  Mr 
Ponton  being  obliged,  by  the  marriage-contract,  in- 
stantly to  invest  the  money-provisions  upon  annual- 
rent — but  having  violated  that  obligation,  by  using 
it  for  the  purposes  of  trade,  and  having  thereby  in- 
creased his  capital,  which  from  time  to  time  he  in- 
vested in  tho  purchase  of  land — the  children  are 
entitled  to  claim  the  land  thus  bought,  as  a  surroga- 
ium  for  tho  money-provisions  not  invested  in  terms 
of  the  contract. — IX.  The  defenders,  being  creditors 
of  their  deceased  father  to  the  extent  of  the  money- 
provision,  have  a  right  to  insist  that  the  same  should 
be  paid  to  them  ;  and,  in  the  event  of  there  being  no 
personal  property  to  answer  the  claim,  that  the  heri- 
tage he  sold  that  this  may  be  done,  and  that  they 
may  be  satisfied  in  full.  In  other  words,  the  pursuer 
cannot  take  the  land^,  without  paying  them  their  re- 
spective provisions.— X.  As  the  children  are  as  much 
creditors,  in  reference  to  tho  moveable  succession,-  as 
even,  according  to  the  pursuei^s  own  shewing,  he  is 
ill  so  far  as  regards  the  lands,  they  are  cntit]«*d  to  in- 
sist that  the  moveable  estate  should  not  ho  <'xr!nsive- 
ly  appropriated  to  pay  the  dcceastd's  di-lts,   but  that 


these  debts  must  equally  affect  the  land. — XI.  That 
the  conclusions  of  count  and  reckoning,  as  directed 
against  the  defender,  are  absurd  and  unfounded, — he 
never  having  been  in  possession  of,  aud  never  having 
had  it  in  his  power  to  intromit  with  any  portion  of 
his  father's  succession  ;  and  therefore,  in  any  point  of 
view,  this  part  of  the  pursuer's  demand  must  fall  to 
the  ground.  Answered  by  the  Trustees — I.  The 
trust-deed  under  reduction  was  not  granted  in  Jrau" 
dem  of  any  provisions  in  favour  of  the  pursuer, 
contained  m  the  said  marriage-contract.  In  the 
circumstances  of  the  case,  the  clause  providing  the 
fee  of  the  subjects  therein  mentioned,  to  the  heirs  and 
bairns  of  the  said  intended  marriage,  did  not  vest 
these  subjects  in  the  pursuer,  as  eldest  son  of  the 
marriage,  or  give  him  any  jus  crediti  to  them.  On 
the  contrary,  it  vested  the  right  in  the  whole  children 
of  the  marriage,  subject  to  a  reasonable  power  of 
division  on  the  part  of  their  father  :  It  was  therefore 
perfectly  competent  for  George  Ponton  to  execute 
the  trust-deed  in  question,  by  which  nothing  has  been 
done  in  Jrnudem  of  the  pursuer's  rights  under  the 
marriage-contract,  or  in  contravention  of  any  provi- 
sion in  his  favour ;  and  effect  ought  to  be  given  to 
his  intentions,  as  expressed  in  the  said  trust-deed. — 
II.  Even  supposing  the  trust-deed  had  been  liable 
to  be  set  aside,  and  reduced  in  so  far  as  regarded  the 
subjects  comprehended  in  the  marriage-contract,  it 
would  still  have  been  perfectly  valid  and  effectual  in 
regard  to  the  subjects  above-mentioned,  which  were 
not  comprehended  in  the  marriage-contract,  not  hav- 
ing been  mentioned  in  it,  either  directly  or  indirectly, 
atid  not  having  been  conquest  or  acquired  during  the 
subsistence  of  the  marriage. — III.  Even  assuming, 
that,  as  to  the  subjects  comprehended  under  the  terms 
of  the  marriage-contract,  the  trust-deed  were  to  be 
set  aside,  the  defenders,  Alison  Hardie  and  Jean 
Ponton,  would  be  entitled  to  draw  from  the  other 
subjects  included  in  the  trust-deed,  the  sum  of  £500 
each,  which  their  father  appointed  to  be  paid  to  them, 
with  the  view  of  putting  them  on  an  equal  footing 
with  their  brothers,  in  regard  to  their  interests  under 
the  marriage  contract. 

Lord  Moucrciff,  on  24th  January  1832,  pronounced 
this  interlocutor : 

"  The  Lord  Ordinary  having  considered  the  closed  record,  and 
writn  produced,  and  heard  parties*  procurators  thereon.  In  n*- 
spect  that  the  provision  in  the  marriage-contract  founded  on,  does 
not  relate  to  any  estate  in  land  in  possesaion  of  Geoi^ge  Ponton 
at  the  date  of  it,  but  ia  tnerely  a  general  clause  providing  the 
whole  conqu£stF,  or  *  whatever  lands,  heritages,  annual-rentSt 
sum's  of  money,  goods  and  gear,  moveable  or  immoveable,*  might 
happen  to  be  conquest  or  Required  during  the  subsistence  of  the 
marriage ;  in  respect  that  the-  present  question  reUtes  to  certain 
small  parcels  of  land  consisting  of  three  acres'— >two  acres,  and  a 
very  minute  portion  of  a  commonty ;  and  in  respect  that  it  appears 
plainly,  from  the  whole  scope  of  the  marriage-contract,  to  have 
been  the  intention  of  the  parties,  that  the  conquest,  whether 
moveable  or  immoveable,  should  be  divided  in  the  same  manner 
among  the  whole  children  of  the  man iage,  except  in  so  far  as  it 
might  be  otherwise  divided  by  the  father  under  his  general  powers 
of  administration ;  Sustitins  the  defences;  assoilzies  the  defenders, 
and  decerns ;  reserving  all  questions  with  regard  to  the  effect  of 
tl«j  trust-di'cd  in  other  respects :  Finds  no  expenses  due  to  either 
party — Xoie. — The  Lord  Ordinary  would  be  extremely  sorry  to 
pronounce  any  judgment  which  might  seem,  in  the  least  degree. 
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to  trench  on  the  principle  of  the  important  cases  of  Fairservice, 
June  17,  1789;  Dollar,  December  4,  1792;  and  Duncan,  Fe- 
bruary 9,  1819.  But  be  is  of  opinion  that  the  present  case  stands 
quite  clear  of  those  decisions ;  and  that  to  decide  it  in  favour  of 
the  pursuer,  would  be  to  decide  upon  a  legal  refinement,  contrary 
to  the  plain  meaning  of  the  parties  to  the  deed.     In  the  case  of 
Fairservice,  it  was  distinctly  admitted  in  argument,  that  provi- 
sions of  conquest  to  "  heirs  and  hairns,"  must  be  interpreted  in 
favour  of  all  the  children,  even  though  some  part  of  the  property 
should  consist  of  heritage.     The  Lord  Ordinary  must  confess, 
however,  that  he  should  think  it  a  very  difficult  question,  whether 
this  rule  could  be  adopted,  if  the  case  were  supposed,  of  the 
father  having  succeeded  to,  or  acquired  a  considerable  land  estate, 
such  as  the  parties  could  not  reasonably  be  presumed  to  intend 
to  settle  contrary  to  the  ordinary  rules  of  succession.    But  where 
there  is  nothing  more  than  a  general  clause  of  conquest,  and  the 
subjects  are  of  such  small  extent  and  denomination,  as  in  the  pre- 
sent case,  affording  no  ground  to  suppose  that  it  could  be  in- 
tended to  separate  that  property  from  the  rule  of  disposal 
clearly  applicable  both  to  the  special  provision  of  .£700,  and  to 
the  other  conquest,  it  appears  to  him,  that  the  ordinary  effect 
of  the  term  *  heirs,*  when  joined  with  •  bairns*  or  *  children,' 
must  be  held  to  be  qualified  by  the  nature  and  object  of  the 
provision.     A  distinction  has  been  recognised  in  the  ca^e  of 
burgage  tenements ;  and  that  is  admitted  even  by  Lord  Pitfour, 
in  the  case  of  Wilson,  December  1,  1760,  as  reported  by  Lord 
Hailes,  Vol.  L  p.  313.     But  the  case  of  Dollar  shows,  that 
this  does  not  depend  on  any  technical  peculiarity  in  the  burgage 
holding,  the  land  there  having  been  burgage,  but  having  con- 
f^isted  of  sixty  acres,  which  had  been  200  years  in  the  family. 
It  depends  on  plain  presumptions  as  to  the  intention  of  the 
parties,  which  must  equally  apply  to  such  a  case  as  the  present. 
In  the  case  of  Fairservice,  again,  the  lands  were  of  small  value, 
but  they  were  previously  in  the  granter's  possession,  and  were 
specially  disponed  with  precept  of  sasine.     The  case  of  Wilson 
above  mentioned,  is  of  great  importance.     The  principle  of  the 
later  cases  was  there  fully  recognised.     But,  although  the  pro- 
TtsioD  was  special,  of  a  land  estate  in  actual  possession  of  the 
granter,  the  destination  to  ''  heirs"  and  '*  bairns**  was  found  to 
be  in  favour  of  all  the  children,  expressly  on  the  ground,  that, 
by  the  conception  of  the  clauses  of  the  contract,  and  particu- 
larly by  a  clause  giving  the  power  of  division,  it  appeared  that 
the  provision  was  so  intended  by  the  parties.     Considering  this, 
therefore,  as  a  qvettio  volnntatit,  the  Lord   Ordinary  can  have 
no  doubt  of  iL     It  appears  from  the  trust-deed,  as  narrated  in 
the  summons,  that   George  Ponton  actually  had  an  heritable 
subject,  (four  acres  of  land,)  which  he  had  inherited  from  his 
father,  several  years  before  the  date  of  the  contract.     That  sub- 
ject is  not  mentioned  in  the  contract  at  all,  and  is  not  conveyed 
by  it.  ,  Then  there  is  an  obligation  to  lay  out  and  secure  J8700 
to  the  '*  heirs  and  bairns"  of  the  marriage,  and  that  either  on 
personal  security  or  on  land.     Certainly,  this  imported  an  equal 
division  in  every  event.     Then  comes  the  conveyance  of  con- 
quest, "  moveable  or  immoveable," — property  which  had  no  ex- 
istence at  the  time,  and  which  is  settled  in  the  very  same  terms. 
It  is  possible,  certainly,  appficando  tingvla  singvlist  to  give  heri- 
taf^e  to  the  heir,  and  moveables  to  ail  the  children,  under  the 
clause.     But  the  question  is,  whether  this  >vould  be  consistent 
with  the  obvious  meaning  of  the  parties,  or  whether  it  is  a  con- 
struction, which  is  so  necessary  upon  the  legal  terms,  that  it 
must  be  applied  in  all  cases  where  any  heritage  has  been  acquir- 
ed.    If  it  is  so,  it  is  not  easy  to  see  why  burgage  tenements,  or 
heritable  bonds,  should  be  excepted,  or  how  the  decision  in  the 
case  of  Wilson  ronld  be  justified.     There  is  u  power  of  division 
implied  in  nil  such  cases,  whether  it  be  exprensed  or  not;  and 
the  actual  intention  seems  to  be  just  as  clear  in  this  ca«e,  as  it 
ever  could  be  in  any  other.     It  is  remarkable,  that,  ahiong 
the  numerous  cases  on  the  subject,  there  is  no  example  of  the 
point  being  maintained  on  a  gerteral  clause  of  conquest.     The 
Lord  Ordinary  thinks,  however,  that  there  is  sufficient  doubt 
raised  by  the  terms  of  the  contract,  to  justify  the  trial  of  the 
question.     A  purchaser  would  have  raised  the  question,  as  in 
some  of  the  reported  cases.**  ' 

Peffliider*s  AuthoritieB.— Stair,- III.  5,  sec.  52.— Irvine  o. 


Mackitterich,  December  1684.     Wilsons  v.  Wilson,  Ist  Decem- 
ber 1 769 ;  Fac.  Coll. 

Lord  Ordinary,  Moncreiff. — Ad,  Buchanan. — For  the  Daugh- 
ters of  the  Marriage,  and  the  Trustees,  A.  £.  Monteith. — For 
Geoi*ge  Ponton,  Maidment. — J.  J.  Fraser,  W.S.,  John  Hen* 
derson,  S.S.C.,  and  John  Jameson,  S.S.C.,  Agents. — B.  Clerk. 

JURY  CAUSE. 

lOih  March  1832. 

No.  311.— William  Paul,  (Ingus*  Trustee,)  &c.  Pursuers,  v. 

James  Harper,  Defender, 

•  Jury  Cause— New  Trial— Evidence,  Verdict  contrary  to — Ex- 
penses— A  person  having  executed,  with  the  solemnilies  required 
by  the  law  of  Scotland,  a  ivill,  referring  to  a  letter  signed  by  her  of 
the  same  date,  bequeathing  certain  legacies,  the  body  of  which  letter, 
though  not  tested,  was  written  by  the  man  of  business  who  prepared 
the  will — Held,  I.  That  the  legatees  were  bound  to  prove  that  the  lei" 
ter founded  on,  was  the  identical  letter  referred  to  in  the  wili,--^!!. 
That  the  Court  was  entitled  to  look  at,  and  compare  the  ge^ 
nuine  signatures  of  the  testatrix  with  that  in  dispute. — ///.  There 
having  been  only  one  witness  who  swore  to  a  letter  having  been 
signed  on  the  same  day  with  the  will ;  and  the  Court  havings  ex 
comparatione,Juflf^'r(/  the  alleged  signature  dissimilar  to  acknow^ 
ledged  genuine  subscriptions]  the  verdict  which  had  been  given  for 
the  legatees  was  set  aside  as  contrary  to  evidence,  and  granted  a 
new  trial. — IV,  Circumstances  in  which  the  party  who  obtains 
a  new  trials  must  pay  the  expends  of  the  first  trial. 

In  June  1826,  a  person  of  the  name  of  Mrs  Mathe- 
6on  executed  a  settlement  in  favour  of  the  defender,  ia 
these  terms : 

<*  I,  Mrs  Margaret  Matheson,  widow  of  Mr  Adam  Matheson 
of  the  Customhouse,  Edinburgh,  being  of  sound  mind,  purpose, 
and  understanding,  hereby  declare  my  intentions  respecting  the 
disposal  of  my  moveable  estate,  in  case  of  my  death :  Firsts 
I  appoint  my-  cousin e,  James  Harper,  Esq.  Morningside,  near 
Aberdeen,  to  be  my  sole  and  only  executor,  and  intromitter  with 
my  means  and  estate,  wherever  situated,  which  may  belong  to 
me  at  the  time  of  my  death,  subject  always  to  the  pavment  of 
my  just  and  lawful  debts  of  every  kind  whatever,  which  may  be 
due  by  me,  and  subject  also  to  the  payment  of  such  bequests  as 
I  may  instruct  him  to  pay  in  a  letter  signed  by  me,  of  this  date, 
to  the  several  persons  herein  named :  which  bequests  or  legacies* 
I  expressly  will  and  declare,  are  a  real  and  effectual  burden  upon 
my  executry  funds.  Second,  I  declare  that,  after  these  several 
persons  therein  named  have  been  paid,  and  discharged  their  seve- 
ral legacies,  the  whole  residue  shall  belong  exclusively  to  the 
said  James  Harper:  Hevuking  all  other  wills,  dispositions,  and 
testaments,  of  every  kind  whatever,  reserving  power  to  alter  these 
presents  at  any  time  when  I  please ;  and  dispensing  with  the 
delivery  hereof,  and  declaring  the  same  valid,  though  found  lying 
by  mc,  and  consenting  to  the  registration  hereof  in  all  Judges' 
books  competent  for  execution  and  preservation  ;  for  which 
effect,  I  constitute  my  procu- 

rators. In  witness  whereof  these  presents,  written  upon  this 
page  of  paper,  by  James  Grandison  Barr,  solicitor  in  the  Su- 
preme Courts  of  Scotlund,  are  subscribed  by  me,  at  Edinburgh, 
this  1 5th  day  of  May  1826  years,  in  presence  of  Dr  John  Smith, 

*  There  were  twenty  cases  set  down  for  trial  by  Jury  at  the 
March  sittings,— six  before  the  F'ir^t,  and  fourteen  before  the  Se- 
cond Division  of  the  Court.  Of  thts  cases  in  the  First  Divi:4iony 
two  were  delayed,  two  settled,  and  two  tried.  Of  the  14  cases 
before  the  Second  Division,  fo\ir  were  settled,  one  delayed,  ooe 
submitted,  and  eight  went  to  trial.  Many  of  the  cases  involved 
merely  matter  of  fact,  and  gave  rise  to  no  points  of  law  at  the 
trial.  In  several  of  them,  bills  of  exception  have  been  tendered  ; 
and  as  the  time  for  moving  for  a  new  trial,  on  the  ground  that  a 
verdict  is  contraiy  to  evidence,  has  not  yet  expired,  it  has  been 
thought  proper  to  delay  reporting  any  of  them  till  they  becomd 
final. 
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physioiiui  in  Edinburgh,  and  Joseph  Johnstone,  ^iTiter  there. — 
(Signed) — Mabgret  Matheson. — John  Shitu,  witness;  Jo- 
seph Johnstone,  witness." 

The  testatrix  died  two  days  after  the  date  of  tbis 
deed,  and  the  will  was  foond  in  her  repositories,  in- 
closed in  a  letter,  addressed  to  Mr  Harper,  and  which, 
though  neither  holograph  nor  tested,  was  of  the  same 
duto  as  the  will,  and  bore  to  be  subscribed  by  Mrs 
Matheson,     It  was  in  the  following  terms : 

'<  Edinburgh^  ]5th  <%  of  May  1826. — Dear  Gousike, — Re- 
ferring to  my  testament,  of  this  date,  whereby  you  are  named 
and  appointed  my  sole  and  only  executor,  under  burden  of  pay- 
ing my  just  debts,  and  the  following  legacies,  which  I  desire  and 
require  you  to  pay,  within  three  months  after  my  death  : — Firtt, 
fo  William  Inglis,  Esq.  W.S.,  or  his  heirs,  one  thousand  pounds 
Sterling. — Second,  To  James  Grandison  BaiT,  S.S.  C,  one  thou- 
sand pounds. — Third,  To  Miss  Buchan,  my  cousine,  three  hun- 
dred pounds. — Fourth,  To  Ann  Finnic,  my  long  and  faithful 
servant,  three  hundred  pounds. — Fifth,  To  Elizabeth  Macdonald, 
my  other  servant,  one  hundred  ana  fifty  pounds,  whereof  she  is 
to  have  the  life-rent  only,  and  the  fee  to  be  secured  to  her  daugh- 
t(er,  payable  at  her  mother's  death. — Sixth,  To  James  Low,  clerk 
to  Carnegy  and  Shepherd,  W.  S.,  two  hundred  pounds. — LasHy, 
To  the  poor  of  the  parish  of  Huntly,  twenty  pounds, — to  the 
Orphan  Hospital,  twenty  pounds, — and  to  the  Destitute  Sick 
Society  of  Edinburgh,  ten  pounds.  And  I  farther  desire,  that 
you  shall  give  to  each  of  my  two  servants  such  of  my  clothes  and 
furniture  as  you  may  think  proper.  I  am,  dear  Cousine,  your^s 
afiVctionately,  (Signed)  Margret  Matheson.*' 

(Addressed)  "  James  Harper,  Esq.  of  Momingjield,** 

Astions  were  raised  by  Inglis,  Miss  Buchan,  and 
others,  for  payment  of  their  legacies.  1*he  defender 
maintained^  that  the  letter  (the  body  of  which  was 
written  by  Mr  Barr»)  was  not  probative,  and  could  not 
be  received  as  evidence  of  the  will  of  the  deceased ; 
and  that  this  defect  could  not  be  supplied  by  parole 
testimony.  Lord  Medwyn,  on  29th  May  1827,  pro- 
nounced this  interlocutor : 

«<  Finds,  that  on  I5th  May  1826,  the  deceased  Mrs  Margaret 
Matheson  executed  a  latter  will,  with  all  the  le^  solemnities, 
constituting  the  defender  her  sole  executor,  subject  to  the  pay- 
ment oi  her  debts,  and  also,  <  of  such  bequests  as  I  may  in- 
struct him  to  pay,  in  a  letter  signed  by  me  of  this  date.'  Fmds, 
that  the  letter  founded  upon  by  the  pursuer,  as  signed  by  the 
testatrix  of  the  same  date,  and  as  pointing  out  the  bequests  with 
which  she  intendedherexecutor  to  be  bundened,  is  not  probative, 
and  that  the  offer  of  proof  contained  in  the  condescendence  is 
not  relevant,  in  order  to  supply  the  want  of  the  statutory  solem- 
nities of  writs :  Therefore,  sustains  the  defences  and  decerns, 
but  finds  no  expenses  due.— iVbf«. — The  Lord  Ordinary  cannot 
adopt  the  interpretation  of  the  pursuer,  that  the  latter  will  con- 
•titutes  the  defender  executor,  under  burden  of  paying  such  be- 
quests as  the  testatrix  shall  direct  in  a  letter,  not  written,  but 
merely  signed  by  her ;  and  so  the  question  does  not  arise,  whether 
it  be  competent  to  provide  that  legacies  may  be  constituted  in  an 
informal  or  improbative  writing?  It  seems  quite  impossible  to 
distinguish  this  case  from  the  case  pf  Dundas  against  Lowis, 
12th  May  1807.** 

Inglis  reclaimed, — and  the  Coort^  on  27th  May  1 828^ 
pronounced  this  judgment : 

**  The  Lords  conjoin  this  process  with  another  against  the 
same  defender,  at  the  instance  of  Miss  Ann  Buchan,  and  that  in 
respect  that  both  actions  are  founded  on  the  same  document. 
And  in  the  process  at  the  instance  of  William  Inglis,  having  con- 
sidered the  reclaiming  note  for  the  pursuer,  and  whole  proceed- 
Inga,  and  heard  counsel  ther^n.  Adhere  to  the  interlocutor  of  the 
Lord  Ordinary,  Snd  refuse  the  desire  of  the  said  note ;— 4aid  on 
tlie  report  of  Lord  Mackenrae,  having  consider^  the  closed  re- 
cord and  revised  cases,  and  other  proceedings  in  the  process  at 
tbe  instance  of  Ann  Buchan,  and  heard  counsel  thereon,  Sustain 


the  defence,  assoilzie  the  defender,  and  decen) ;  bat  find  no  tx- 
penses  due.** 

The  pursuer  having  appealed,  the  House  of  Lords, 
on  13th  October  1831,  {anteaj  Vol  IV.  p.  155,)  re- 
mitted the  case,  with  instructions  to  put  hi  issue  be- 
fore a  Jury, 

**  Whether  this"  (the  letter  founded  on  by  the  pimuer,)*'  is  tbe 
paper  referred  to  by  the  deceased,  and  intended  by  her  to  be 
eoBsidefed  as  part  of  hei  will  ?'* 

Accordingly,  an  issue  was  prepared  in  the  following 
terms: 

"  It  beingadroitted,  that  the  late  Margaret  Matheson,  on  the  15tk 
of  May  182i6,  executed  a  latter  will,  constituting  the  defender  her 
sole  executor,  containing  the  following  clause,  viz. — *  Subject  to 
the  payment  of  such  bequests  as  I  may  instruct  him  to  pay,  in  a 
letter  signed  by  me,  of  this  date :' — Whether  the  letter,  bearing 
date  Edinburgh,  fjtcenth  day  of  May  1886,  No.  80  of  process, 
and  purporting  to*  be  a  letter  from  the  said  Margaret  Matheson 
to  James  Harper,  Esquire,  and  by  which  the  said  James  Harper 
is  directed  to  pay  to  William  Inglis,  Esquire,  writer  to  the  Sig- 
net, or  his  heirs,  ^1000  Sterling,  and  to  Miss  Ann  Buchan  tbe 
sum  of  £S0O  Sterling,  was  signed  by  the  said  Margaret  Matbs- 
son  on  that  day.  and  is  the  letter  referred  to  by  the  will  of  tbe 
said  Margaret  Matheson  ?*' 

On  the  case  having  gone  to  trial,  the  pursuer  ad- 
duced Dr  Smith,  one  of  the  instrumentary  witnesses 
to  the  will,  who  swore  that  he  saw  Mrs  Matlieson, 
upon  a  book,  sign  twice— ^first  the  will,  and  seoondly, 
a  sheet  of  letter  paper,  about  the  middle  of  the 
second  page,  and  that  he  thought  it  was  the  docu- 
ment in  question  :  That  he  called  next  day,  and  that 
Mrs  Matheson  was  in  bed.  Finnio  who  had  been  30 
years  with  the  deceased  as  a  servant,  was  next  called, 
and  the  defender  waived  all  oiriection  to  her  admis- 
sibility, though  she  was  benencially  interested  as  a 
legatee.  She  deponed  as  to  the  presence  of  the  gen- 
tlemen in  the  house  cm  the  day  tne  will  was  signed, 
and  that  she  brought  the  papers  and  a  tea-tray  for 
Mrs  Matheson,  who  was  in  bed,  to  write  upon;  and 
that  she  aftorwnrdst  returned  the  papers  to  the  closet 
where  they  were  kfpt,  and  locked  them  up:  That 
next  day  M  rs  Matheson  was  rather  better,  and  was  uo. 
The  pursuer  adduced  no  witnesses  to  prove  the  hand- 
writing. Various  genuine  signatures  we^e  then  put 
in  evidence.  The  defender  adduced  three  witnesses 
acquainted  with  Mrs  Matheson*s  writing,  who  swore, 
that,  to  the  best  of  their  belief,  the  signature  in  ques- 
tion was  not  like  hers.  One  of  them,  however,  de- 
poned, that  he  had  once  doubted  a  genuine  subsaip* 
tion,  so  as  to  refuse  to  pay  on  it  till  satisfied  by  herself 
that  it  was  hers. 

The  Lord  Justice-Clerk  then  summed  up  the  evidence;  and  in 
charging  the  Jury  to  find  for  the  defender,  stated,  that  it  wis  indis- 
putably the  law  of  Scotland,  that  they  were  entiiied,  in  addition 
to  the  parole  evidence,  to  deal  with  the  genuine  and  disputed  signt- 
tures  on  the  table,  just  as  if  it  were  a  case  in  the  Jusridair  Court 
for  forgery.  That  the  pursuer  was  bound  to  prove  thsi  tw 
letter  in  process  was  the  identical  letter  referred  to  in  the  viU 
executed  at  the  same  time  M'ith  it ;  and  that,  by  the  law  of  Scot- 
land, two  witnesses  were  required  to  substantiate  that  fact;  snd 
that  the  evidence  of  one  was  not  sufficient,  uuleas  corrobonted 
by  other  facts  and  circumstauces. 

The  Jury  having  found  for  the  pursuer,  the  defen- 
der moved  for  a  new  trial,  on  the  ground  that  the 
Terdict  was  not  only  without  evidence,  but  directly 
contrary  to  evidence,  in  respect  that  there  was  on^y 
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one  witness  who  could  swear  to  a  letter  being  signed 
at  the  same  time  with  the  will,  but  who  could  not 
positively  say  that  it  was  the  letter  in  question: 
That  there  were  three  witnesses  who  knew  her  writ- 
ing, and  deponed  that  the  signature  was  not  hers : 
That,  ex  comparaiione  liierarumt  the  acknowledged 
genuine  signatures,  and  that  at  the  letter,  were  dif- 
ferent. Answered — The  intention  to  execute  sucli 
a  letter  was  proved  by  the  will,  which  refers  to  it. 
The  reason  that  it  was  not  subscribed  by  the  t<ss- 
tamentary  witnesses  is,  that,  from  its  nature,  it  did 
not  require  to  be  tested.  J3r  Smith  depones  to  a 
letter  being  subscribed  at  the  same  time  with  the  will ; 
and  his  description  of  its  being  on  letter  paper,  and 
about  the  middle  of  the  second  page,  identifies  it  with 
the  letter  in  process.  Smith's  testimony  is  corrobo- 
rated by  comparing  the  signature  at  the  letter  with 
those  in  process  admitted  to  be  genuine.  Scarcely 
two  of  her  subscriptions  are  alike.  Sometimes  the 
Margaret  is  full,  and  sometimes  it  is  c<mtracted.  Be- 
sides, she  was  ill  and  in  bed  when  the  will  and  the 
letter  were  s«bscribed.  There  is  a  general  cast  in  the 
siguatnres,  which  proves  that  they  are  those  of  the 
same  person.  The  Jury,  on  comparing  the  writing  in 
dispute,  came  to  the  conclusion  that  it  was  genuine, 
and  thus,  corroborating  the  testimony  of  Dr  Smith, 
have  pronounced  a  verdict  not  contrary  to»  but  in  ac- 
cordance with  evidence. 

At  julvising, 

Lord  Ckief  Commi$noner  said,  this  esse  has  been  sMy  (fisrusned 
at  the  bar;  and  the  Dew  trial  is  applied  for  nnglt^  on  tbe  ground 
of  the  verdict  being  contrary  to  evidence.      This  is  not  an 
i^sue  directed  in  the  way  in  which  this  Ckmrt  frequently  di- 
rprta  issves,   to  ascertain  some  particular  point  or  points,  by 
tbe  verdict  of  a  Jurv,  in  ord^r  to  the  decision  of  the  prin- 
cipal cause,  by  which  proceeding  the  verdict  comes  back  to 
tbe  (}ourt  that  sent  the  issues,  when  that  Court  can  see  whether 
its  ohject  in'  sending  the  issues  bad  been  attained.    But  here 
the  House  of  Lords  has  directed  the  particular  points  to  be 
Cried  ;  the  verdict  on  which  cannot  go  back  to  that  Court ;  and 
that   House,  therefore,  cannot  judge  whether  its  object  has 
been  attained.     In  this  particular  state  of  tbe  case,  it  seems  to 
me,  that  it  might  warrant  a  more  liberal  exercise  of  discretion 
in  granting  tbe  new  trial,  than  in  an  ordinary  ease ;  so  as  to 
make  it  certain  that  the  object  of  tbe  House  of  Lords,  in  direct- 
ing these  issues  to  be  tried,  has  been  accomplished.    If  you  look 
into  the  sptem  of  the  law  of  new  trials,  you  wiU  find  that  a 
sound  judicial  discretion  regulates  the  granting  new  trials  in 
England ;  and  there  are  no  words  in  the  Acts  of  Parliament, 
introducing  trial  by  Jury  here,  which  supersede  tbe  exercise  of 
such  sooud  judicial  discretion.     In  this  case,  therefore,  it  is  ma- 
terial to  consider,  to  what  extent  the  diseretion  may  be  carried, 
with  safety  to  the  rules  applicable  to  setting  ver^cts  Wde  in 
common  cases.     If  this  view  is  adopted,  we  must  take  care  to 
guard  it,  so  as  to  prevent  its  being  drawn  into  a  precedent,  or 
to  sbake  tbe  principles  which  govern  in  matters  of  new  trial.     I 
shall  now  state  how  the  question  before  us  lias  occnrred  to  my 
mind ;  and  I  shall  endeavour  to  do  so  with  such  particularity 
as  will,  I  hope,  enable  your  Lordi^hips  to  follow  me,  and  to  cor- 
rect my  errors  if  I  am  wrong.    What  I  hare  already  said  is,  that 
this  is  a  case  in  which  discretion  may  be  mora  enlaiged  than  in 
a  common  esse,  but  ought  not  to  be  adopted  as  ■  rule  in  ordi- 
nary coses.     I,  therefore,  wish  to  be  very  clear  in  giving  my 
opinion,  taking  care  to  disdose  every  thing  that  is  to  be  said 
upon  the  sobject,  before  I  come  to  an  alMolute  conclusion  of 
bow  I  should  pronounce  my  Opinion  for  or  against  a  new  triaL 
In  this  case  there  are  three  points  to  be  deci&d.     Tbe  Jiru  is. 
Whether  the  letter  of  tbe  Idth  of  May  1826  is  signed  by  Mrs 
MiRhesoB  ?   Tbe  iMxf  is,  Whether  it  was  signed  on  .tbat  dsy  ? 


snd  tbe  third  question  is,  Whether  H  is  the  letter  refi^rred  to  in 
the  will?— .The  ohus probawH  upon  all  tbese  three  points  is  hiid 
upofi  the  pursuers,  the  trustees  of  Mr  Inglis,  who  are  to  take 
a  legacy,  by  tbe  letter,  of  ^1000.     They  are  called  to  make  out 
the  afiinnHtive  of  all  these  questions.     In  order  to  do  this  they 
don't  produce  any  evidence  of  hand>writing ;  and  my  present  opi- 
nion is,  that  it  was  not  necessary  to  produce  such  evidence.   Tbe 
House  of  Lords  does  not  require,  by  any  special  order,  evidence  of 
the  hand-writing  on  tbe  part  of  the  pursuer.  A II,  therefore,  tbat  is 
necessary,  is,  that  evidence  be  produced  sufficient  to  establish  tbat 
tbe  letter  in  question  is  the  letter  referred  to  in  the  will :  that 
it  was  signed  on  tbe  15th  of  May  1826,  and  signed  by  Mrs  Ma- 
theson.     To  make  the  case  clear,  I  will  first  take  it  us  if  tt  had 
been  brought  before  the  Jury  upon  no  other  evidence  but  that 
of  the  pursuer.     If,  then,  tbe  evidence  of  the  pursuer  is  not 
sufllcient  to  support  the  verdict,  there  ought  to  be  a  new 
trial ;  but,  if  the  evidence  of  the  pursuers  is  sufficient  to  make 
oat  their  case,  then  the  question  is,  how  far  the  evidence  of  the 
defender  shakes  that  case:   And  then  comes  tbe  consideration  of 
the  nature  and  character  of  the  evidence  of  the  defender,  com*, 
pared  with  that  of  the  pursuer.  Tbe  pursuer,  then,  makes  out  his 
case,  by  calling  Dr  Smith,  a  subscribing  witness  to  thn  will, 
who  attended  Mrs  Matbeson  as  her  physician.     He  swears  tbat 
he  was  present  in  the  room  at  the  time  that  this  lady  signed  her 
name  twice,— once  to  the  will :  He  positively  identifies  the  will, 
being  a  subscribing  witness  to  that  instrument.  To  the  letter,  'he 
does  not  swear  so  positively,  because  he  was  not  a  subscribing 
witness  to  it    It  was  not  witnessed  at  all.    But  he  swears  posi- 
tively that  Mrs  Matbeson  signed  twice,  and  that  there  was 
a  short  pause  between  the  signatures ;— that  the  writing  laid 
before  her,  was  written  upon  letter-paper,  and  he  swears  that 
the  signature  was  upon  the  second  page ;  and  that  this  paper 
so  signed,  together  with  the  will,  was  taken  into  another  room 
by  Mr  Barv.     Thel*e  is,  therefore,  in  tbe  case  of  the  pursuer,  as 
far  as  this  goes,  evidence  tbat  she  signed  twice,  at  the  time  she 
signed  the  will,  upon  a  large  sheet  of  paper,  and  that  she  signed 
again  upon  a  sheet  of  letter  paper ;  that  she  signed  on  the  middle 
of  the  second  page ; — all  that  goes  to  tbe  existence  and  identity  of 
such  instruments  as  are  produced — the  will  and  the  letter.    Then 
he  signed  as  a  witness  to  the  will ;  and  he  swears  tbat  be  said  to 
Barr,  woald  it  not  be  better  to  witness  the  letter  also  ? — to  which 
Barr  said,  there  was  no  need  of  doing  it.     It  is  observed  on  the 
part  of  the  defender,  that  Barr  prevented  the  letter  being  witness- 
ed, that  he  might  preserve  his  power  over  it.  Tbe  question  arising 
upon  this,  is,  whether  this  is  not  mere  suspicion  ?  and  whether, 
when  a  person  says  that  there  is  no  necessity  for  signing  as  sub- 
scribing witness  to  a  writing,  and  tbat  person  is  a  lawyer,  the 
right  conclusion  is  not,  tbat  it  is  an  instrument  of  that  kind 
which,  in  his  opinion  as  a  lawyer,  does  not  require  a  signature 
by  witnesses  ?     This  is  the  situation  in  which  this  case  is  placed 
by  Dr  Smith's  evidence.     Then  comes  the  maid-8er\'ant,  who 
was  admitted  by  the  defender  as  a  witness,  notwithstanding  tbe 
legal  objection  to  her  exclusion — she  being  to  take  a  legacy  by 
tk^  letter.     The  testimony  of  this  witness  should  be  carefully 
sifted  and  examined.     That  which  she  gave  in  evidence,  com- 
pared with  what  Dr  Smith  gave  in  evidence  upon  the  same  point, 
18  of  great  importance,  and  should  be  particularly  attended  to.  Dr 
Smith  says  that  Mrs  Matbeson,  when  she  signed  the  papers, 
wrote  upon  a  book ;  and  the  woman  says,  tbat  she  signed  upon 
a  tea-tray.     Here  there  is  a  discrepancy,  but  it  is  one  of  those 
discrepancies  which  shews  the  absence  of  any  concert  between 
the  witnesses ;  so  that  if  snch  a  thing  could  be  supposed  (where 
a  person  of  Dr  Smith's  situation  and  character  is  concerniHl), 
it  is  a  discrepancy  confirming  the  troth  of  the  mtnesses.  .  I'hcn 
comes  another  circumstance  in  which  they  do  not  coincide. 
The  signing  took  place  on  the  Mondav.     Dr  Smith  says,  that  on 
the  Toeaday  he  came  back  between  nine  and  ten  o*clock  in  the 
morning,  and  he  found  Mrs  Matbeson  in  bed.     The  maid-ser- 
vant says,  that  Barr  was  sent  for  at  night,  on  the  suggestion  of 
Mrs  Inglis,  Mrs  Matheson  being  thought  very  ill ;  that  Barr 
staid  until  four  o'clock  on  the  Tuesday  morning;  that  he  came 
back  before  break&st ;  and  when  he  came  back,  the  lady  ivas  vtp 
and  dressed,  and  sitting  on  a  sofa  in  the  drawing-room.     The 
box  in  which  the  papers  had  been  placed,  the  w(>man  says,  had 
been  lucked  up,  after  the  business  was  finished ;  tbat  it  was 
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brought  to  Mrs  Matbeson  wben  Barr  was  witb  her,  and  she 
took  a  paper  out  of  the  box ;  that  I3arr  took  up  the  paper,  and 
held  it  up  to  ber,  and  jMrs  Matbeson,  having  oti  her  spectacles, 
looked  at  it,  as  if  reading  it,  and  then  it  was  put  back  into  the 
box,  and  the  box  was  locked,  and  j)ut  into  the  press  in  which  it 
bad  been  placed  the  day  before,  after  signing,  and  the  press 
locked  ;  that  the  press  was  in  a  closet  which  was  likewise  locked. 
That  from  the  time  when  this  operation  was  performed  by  her, 
the  witness,  she  was  certain  that  they  had  never  been  seen,  for 
she  kept  the  keys  in  her  possession,  and  they  were  never  out  of 
her  custody.     Now  here  follows  a  discrepancy ;  for  the  woman 
goes  on  to  say,  that  Mrs  Matheson  roamed  about  all  that  day 
(the  Tuesday),  and  that  she  did  not  retire  to  bed  till  seven  in 
the  evening.     But   Smith  snys  he  found  her  in  bed  between 
nine   and   ten   o'clock  in  the   morning;  the  question  then  is, 
docs  the  difference  of  testimony,  with  regard  to  her  having  been 
in  bed  at  the  time  when  Dr  Smith  came  on  the  Tuesday,  or  not 
in  bed  at  all,  according  to  the  evidence  of  the  maid-^ervaui,  go 
to  affect  the  character  of  the  witness   Smith  for    defect   of 
memory  or  observation,  or  the  veracity  of  the  maid-servant,  so 
as  to  discredit  her  evidence  ?  This  is  a  matter  which   I  have 
examined  with  all  the  attention  in  my  power,  and  I  cannot  say 
that  this  fact,  according  to  my  understanding,  has  such  an  in. 
iluence  upon  the  case,  as  goes  to  affect  the  question  that  was 
tried,   viz.    Whether  the  letter  was  signed  on  the  same  day 
with   the  will?   and.  Whether  it  was  deposited  on  the  same 
day?     or   Whether  it   is   the   letter  referred  to  in   the  will, 
or  the  signature  of  Mrs  Matheson  ?     But  it  is  a  discrepancy 
which  may  be  ascribed  to  the  forgetfulness  of  Dr  Smith,  or  the 
forgetfulness  of  the  woman,  and  therefore  it  does  not  weaken 
the  pursuer's  case.     Why  should  the  woman  have  invented  this 
particular  story  ?  that  is  the  question  which  I  put  to  my  mind. 
With  regard  to  Dr  Smith,  his  is  but  a  hasty  visit,  and  his  at- 
tention not  particularly  called  to  the  subject.     With  regard  to 
the  woman,  she  wa3  more  likely  to  have  attended  to  her  mistress's 
situation.  With  respect  to  the  writing  on  the  letter  paper  having 
been  signed,  end  taken  into  the  other  room,  if  is  observed  that  it  re- 
mained with  Barr  some  time  after  Johnstone  (the other  subscribing 
witness  to  the  will),  and  Smith  left  the  house ;  that  in  that  inter- 
mediate period  of  time,  Barr  may  have  changed  the  papers.    But  is 
there  any  thing  more  than  suspicion  ?  Ihat  he  bad  an  interest,  is  no 
doubt  true,  but  if  he  has  been  unfaithful  for  the  sake  of  that  in- 
terest,  it  has  been  by  the  commission  of  a  capital  crime.   The  paper 
was  taken  back  to  the  lady  on  the  Tuesday  evening,  and  she  put 
it  into  the  box,  and  the  box  was  locked  ;  and  then  the  woman 
swears  positively  (I  need  not  go  into  the  detail  again),  that  the 
three  keys,  of  the  box,  the  press,  and  the  closet,  were  constantly 
in  her  possession,  and  no  person  ever  bad  possession  of  them 
but  her;  that  the  papers  were  never  taken  out  again  till  after  the 
optningof  the  repositories,  which  were  again  immediately  sealed 
up.     'J  hat  the  box  and  press  were  sealed  up  in  presence  of 
people,  but  the  closet  was  not  sealed.     A  fter  considering  the  evi- 
dence of  these  witnesses,  look  to  the  issue.     If  these  witnesses  are 
to  be  believed,  and  if  it  is  true  that  a  sheet  of  paper  was  signed  upon 
the  second  page,  and  that  paper  was  letter-paper;  that  the  let- 
ter was  afterwards  shown  to  the  lady,  and  that  she  apparently 
read  it ;  could  there  be  any  other  conclusion  drawn,  but  that  this 
letter  is  identified  by  all  the  ways  that  it  can  be  identified.     The 
evidence,  if  true,  leads  to  no  other  conclusion, — and  the  inference 
of  the  Jury,  that  this  is  the  letter  in  question,  is  correct.     It  is 
likewise  a  material  fact  in  this  case,  that  notwithstanding  her 
debility,  and  being  near  her  death,  she  appears  to  have  been  in 
3»erfect  sound  mind  throughout,  and  to  the  last.     This  appears  to 
me  to  be  the  position  in  which  this  case  stands,  according  to 
the  evidence  given   on  the  part  of  the  pursuers.     I  think  it  a 
case  which  the  defender  could  not  have  left  without  calling  wit- 
nesses.    I  do  not  think  it  is  a  case  for  a  non-suit.    I  think  it  is 
a  fair  case  for  a  Jm-y  to  determine  on  the  facta  proved,  that  the 
issue  to  be  established  has  been  made  out.     I  now  come  to  the 
defence.     It  is  stated  by  the  defender,  that  there  is  a  certain 
document,  which  has  reference  to  a  settlement  in  1814,  which 
hupports  his  case.     I  have  looked  at  that  document  as  far  as  my 
^ight  permits.     It  appears  to  be  Mrs  Matheson's  hand  writing, 
and  I  see  it  has  the  initials  of  M.  M.  to  it,  and  that  they  do 
Dot  appear  to  be   her  hand- writing,     It  seems  to  me  of  very 


little  importance  whether  these  initials  were  put  to  it  or  not, 
they  do  not  affect  the  meaning  of  the  instructions  contained  in 
the  paper ;  but  in  adverting  to  it,  it   appears   that  she  had 
changed  her  mind.     But  this  document  is  put  in  to  shew  thut 
Barr  had  access  to  the  repositories ; — it  is  not  mentioned  as 
having  been  in  the  repositories  when  the  seal  was  takea  off; 
but  whether  it  was  or  not,  it  does  not  appear  in  the  iiiveutory; 
but  he  produced  it  in  1827,  and  then  the  conclusion  is  drawn, 
that  he  had  access  to  the  repositories  between  the  period  of 
tlie  signature  of  the  letter,  before  the  period  of  her  death, 
and  the  period  of  sealing  np  the  repositories,     is  that  anything 
but  conjecture  or  suspicion  ?     Then  it  is  said,  on  the  part  of  the 
defender,  that  certain  witnesses  were  not  called; — that  Bar's 
clerk,  Johnstone,  was  not  called ;  from  which  it  is  to  be  couciud- 
cd  that  the  signature  was  foiled.     It  was  open  for  the  defen- 
der to  have  called  him.     At  the  same  time,  I  do  not  know 
thut  the  defender  should  have  called  Johnstone ;  and  I  think 
no  conclusion  ought  to  be  come  to  against  him,  because  he  d;d 
not  call  him,  as  he  may  be  said  to  be  a  witness  out  uf  tbe 
enemy's  camp ;  ^so  that  the  observation  of   the  pursuers  not 
having  called  Johnstone,  is,  in  some  sort,  matter  for  considerd- 
tion.     But,  with  regard  to  the  defender's  observation,  that  it 
was  in  the  power  of  Buchan  and  Inglis,  the  pursuers,  to  call 
Robertson  as  a  witness  to  tbe  hand- writing,  and  that  it  is  coocin- 
sively  against  them  to  have  omitted  it ;  I  cannot  but  make  this 
observation,  that  as  to  the  band-writing,  be  is  a  most  important 
witness,  because  he  had  been  tbe   man   of   business  of  Aln 
Matheson  for  some  time,  and  he  had  taken   his  instructions 
from  her  in  writing;  so  that  his   evidence  might  have  hecn 
very  conclusive,  and  he  was  a  perfectly  safe  witness  for  the 
defender  to   have  called,  and  he  did  not  call  bira.     This  U 
the  position  in  which  the  evidence  stood  before  the  defender 
called  witnesses ;    and  the  case  standing  in  that  position,  I 
should  have  thought  it  right  to  tell  the  Jury  to  consider  the  c\i- 
dence  of  the  pursuers  with  attention,  but  1  should  not  have 
thought  it  wrong,  if  the  Jury  had  found  a  verdict  affinDati?e 
of  the  propositions  contained  in  the  issues.     If  this  be  a  con 
rect  opinion,  the  question  is  as  to  the  effect  produced  by  the  de* 
fender's  evidence.  I  shall  therefore  now  examine  the  evidence  for 
the  defender.     It  consists  of  three  individuals,  who  swear  to 
the  signature  of  the  letter.     One  was  examined  upon  interro- 
gatories, being   ill,  and  since   dead,     lie  held  a  considentble 
situation  in  the  Custom- bouse,  and  was  a  better  judge  of  hand- 
writing than  eithir  of  the  athera.     But  be  knew  nothing  of 
her  hand-writing  but  her  signature.      Two  other  persons  in 
an  inferior  situation  in  the  Custom-house  were  also  witues&e) 
to  her   signature.      Mrs   Matheson   was  housekeeper  ia  tbe 
Custom-house,  and  they  were  the  persons  who  handed  the  pa- 
pers to  her  which   she   had  to  sign  for  her  salary,  &€,,  and 
who  took  them  back  from  her  to  the  other  witness.    In  this 
way  the  hand-writing  is  proved,  as  band-writing  is  geuerallf 
proved,  and  properly  proved.     It  is  proved  by  persons  who  have 
been  accustomed  to  see  the  signature,  and  who  speak  froin  their 
constant  habit  of  seeing  the  signature.    But  tbe  first  mentioned 
witness  says,  that,  on  one  occasion,  he  did  not  know  that  a  paper 
brought  to  him  had  been  signed  by  her,  and  that  he  coold  not 
act  upon  it,  as  he  did  not  believe  it  to  be  her  signature.    It  vas 
an  order  for  money,  and  he  would  not  pay  it.     That  he  after- 
wards applied  to  her  personally,  and  she  told  bim  it  was  her 
hand-writing,  on  which  he  paid  the  money.    This  witness  there^^ 
fore  could  not  always  judge  of  her  hand-writing  witb  corrert- 
ness.     With  regard  to  the  two  other  witnesses,  there  is  nothing 
of  this  sort  to  ^ect  their  evidence.     Ihey  apeak  positively  to 
the  signature  to  the  will  being  in  her  hand- writing,  and  eqially 
so  to  the  signature  to  the  letter  being  not  her  hand-writing. 
1  his  brings  me  to  make  what  I  consider  to  be  a  very  importuit 
observation ;  not  in  reference  to  this  case  only,  but  in  referrnre 
to  all  auch  quearioDS ;  and  it  steers  perfectly  dear  of  tbe  rule 
which  may  have  been  laid  down  in  England  respecting  proof 
of  hand-writing,  with  regard  to  juaela  po$Ui<m  and  compari* 
son  of  hand-writing,  and  equally  so  of  any  rule  of  the  adnis. 
sion  or  rejection  of  proof  in  the  Jury  (Dourt,  hyjuxia  poation, 
and  by  comparison  of  hand  writing.     Proof  of  hand-writing  is 
more  or  less  satisfactory  according  to  circumstances.    Tbe  bi'$t 
proof  is  by  witnesses  having  seen  the  papers  signed.     The  niK 
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best  proof,  is  intimate  acquaintance  with  the  hand^writing. 
Hand-writing  ia  known  as  you  know  the  face  of  your  friend 
or  acquaintance,  not  from  the  minute  examination  of  the  features, 
but  by  the  general  impression.  You  know  the  face  of  your 
friend  as  soon  am  you  see  it.  So,  in  band-writing,  it  is  general 
impression,  not  the  examination  of  the  particular  furm  of  letters. 
Evidence  of  hand-writing  is,  from  the  very  nature  of  band^ 
writing,  more  or  less  certain,  according  to  the  frequency  of 
observation  of  the  hand.writing,  and  according  to  the  quantity 
of  writing  which  is  laid  before  the  witness,  of  which  he  is  to 
judge.  If  the  paper  or  writing  produced  to  the  witness  is  of 
considerable  magnitude,  little  or  no  doubt  at  all  arises ;  but 
when  it  is  reduced  to  a  single  line,  or  half  a  line,  the  dilhculty 
Is  increased,  and  it  becomes  more  difficult  to  say  if  it  is  the 
writing  of  the  person  whose  writing  it  is  said  to  be*  I  myself 
once  ^EJnnd  it  so,  when  called  upon  to  speak  to  hand-Avriling ; 
there  were  but  a  very  few  words ;  I  was  bound  to  speuk  as  I 
b.'licved,  and  say  if  I  believed  it  to  be  the  band-writing  of  the 
p<irty ;  and  subject  to  these  obscrvutions,  I  said  I  did  believe 
it  to  be  the  pcrson*8  writing.  In  the  case  I  refer  to,  I  was 
so  accustomed  to  the  band-writing,  that  I  could  have  told  it 
almost  with  as  much  certainty  as  if  I  bad  seen  it  written, 
provided  1  bad  seen  a  sheet  of  paper  covered  with  it,  but  when 
required  to  say  whether  a  few  words  are  or  are  not  the  hand- 
writing of  a  particular  person,  you  speak  less  positively, — your 
belief  is  weaker.  Now,  the  proof  of  band-writing  here  rests 
npon  the  hand-writing  of  the  name,  where  no  more  than  two 
words  ore  presented  to  the  witnesses,  and  where  one  of  the 
witnesses  doubted  of  her  signature,  and  would  not  act  on  it  till 
acknowledged.  This  view  of  the  proof  of  hand-writing  from 
witnesses  speaking  from  their  acquaintance  with  it,  is  always 
nMtter  of  belief,  and  no  more,  and  this  raises  a  most  material 
^ruund  of  comparison  between  the  proof  of  the  pursuer,  and 
t^iat  of  the  defender  in  this  case.  The  witnesses  of  the  pursuer 
speak  to  positive  facts;  to  a  writing  on  letter  paper  being- 
fi!gned,  and  to  its  being  deposited  and  locked  up,  and  there 
kept  unseen  and  insccessible.  In  regard  to  such  evidence 
of  distinct  positive  facts,  if  the  witnesses  Hpeuk  truth,  the 
facts  must  be  true.'  The  paper  must  have  been  signed ;  it 
must  have  been  locked  up.  But  the  evidence  of  the  defen- 
der is  evidence  of  belief,  stronger  or  weaker,  according  to 
the  extent  of  writing  inspected— according  to  the  opportunities 
of  seeing  it — according  to  the  capacity  of  the  witnesses  to 
jndge  of  hand-writing.  As  to  such  evidence,  although  the  wit- 
nesses are  witnesses  of  perfect  truth,  they  may  not  est  iblish 
what  is  true.  Snch  testimony,  when  compared,  must  always 
where  the  witnesses  are  persons  to  be  believed,  weigh  in  favour 
of  the  proof  of  facts,  against  evidence  of  belief;  and  of  the 
credit  due  to  witnesses,  it  is  the  province  of  the  Jury  to  judge. 
The  signing  the  letter  stands  upon  the  evidence  of  Dr  Smith 
alone.  If  the  discrepancy  which  I  have  stated  between  Dr 
Smith  and  the  maid-servant  is  of  no  importance,  and  if  she  is  to 
be  believed,  notwithstanding  ber  admitted  state  of  interest,  and 
is  the  witness  of  truth,  then  the  facts  and  circumstances  to 
which  she  bears  testimony  must  be  true,  lint  though  the 
veracity  of  the  witnesses  who  speak  to  the  hand-writing  be  un- 
doubted, what  they  prove  may  not  be  true.  I  have  thought  it 
necessary  to  make  these  observations,  in  order  that  your  Lord- 
ships might  see  the  views  that  I  have  t.tken  of  this  CH^e.  I 
now  come  to  that  part  of  the  case  of  which  it  is  my  misfortune 
to  be  unable  to  judge,  because  I  have  not  clearness  of  sight 
sufficient  to  enable  me  to  see  those  minutiae  which  arc  necessary 
to  the  detection  of  forgery,  but  I  have  sufficient  sight  to  see 
how  Mrs  Matheson  did  usually  sign.  With  that  view,  I  have 
gone  through  all  the  signatures  in  process,  and  I  find,  in  general, 
her  signature  is  Margret,  with  the  letter  t  a  little  above  the  pre- 
ceding part  of  the  word, — that  is  the  ordinary  way  in  which  her 
C^hrisHan  name  is  signed,  and  in  which  it  is  signed  to  <he  will. 
But  that  is  not  the  way  her  name  is  signed  to  the  letter.  Here 
there  is  a  variance  between  the  letter  and  the  will,  and  between 
the  letter  and  other  signed  letters.  This  appears  to  be  the  ground 
on  which  the  witnesses  say,  that  the  one  is  positiv^y  her  sig- 
nature, and  the  other  positively  not  so.  I  have  endravonred  to 
supply  my  defective  sight  to  the  best  of  my  power,  and  I  find, 
in  the  documents,  that  she  writes  the  letter  /,  in  some  instance*, 


in  tiie  same  line  with  the  rest  of  the  word,  and  in  others,  the  let- 
ter /  is  above  the  rest  of  the  word, — ^and  I  find,  in  another  docu- 
ment, H  most  important  one,  the  instructions  which  were  given 
to  Mr  Robertson  fur  a  testamentary  deed,  that  sbe  wrote  the 
name  Margaret  at  full  length  in  the  same  line,  and  the  letter  t  not 
above.  The  observation  1  make  on  all  tiiis  is,  that  tiiis  lady's 
signature  is  not  to  be  ascertained  by  atteiition  to  those  7/tinulur, 
any  more  than  you  ascertain  the  face  of  your  friend  or  acquaints 
ance  by  examining  his  features  minutely  and  in  detail.  It 
ought  to  be,  and  is,  in  both  cases,  the  result  of  general  impres- 
sion, not  of  minute  and  separate  examination.  It  is  true,  there 
may  be  particularity  of  signature  in  the  documents  which  I 
am  now  incapable  of  seeing  distinctly ;  but  I  have  looked  at 
them  sufficiently,  I  think,  to  inform  myself  on  the  point  I  have 
been  stating;  and  what  gives  more  weight  to  these  observations  is, 
that  the  defender  does  not  lay  the  foundation  of  the  forgery,  by 
proving  that  the  name,  Margaret  Matheson,  signed  to  the  letter, 
is  in  a  fictitious  hand,  or  that  it  is  not  a  real  hand.  As  I  under- 
stand, from  my  friend  on  my  left  hand,  Lord  Cringletie,  wiio 
attended  nt  the  trial,  it  was  by  candle  light  that  the  Jury  exa- 
mined the  signatures  and  writings ;  that  by  such  a  light  they 
could  not  observe  them  distinctly;  now,  surely  this  ought  to 
affect  the  admitting  of  inspection,  or  at  least  relying  on  it  one 
way  or  the  other.  Under  different  circumstances,  the  conclu- 
sion is  different,  and  ought  not  to  be  attended  to  in  comparison 
with  positive  evidence.  It  is  safer  and  better  to  rely  on  the 
evidence,  and  if  the  pursuer's  witnesses  are  persoT:s  to  be  credit- 
ed, 1  have  to  repeat,  that  the  testimony  of  witnesses  to  positive 
facts  ought  to  prevail  over  witnesses  to  matter  of  belief,  and  to 
conclusions  by  inspection.  If  the  pursuer's  witnesses  bad  not 
been  considered  as  witnesses  of  truth,  my  observations  would 
go  for  nothing.  The  applicntion  now  made,  is  to  set  aside  tho 
verdict  as  one  against  evidence  (and  that  is  the  only  ground  on 
which  it  has  been  asked) ;  on  that  ground,  I  have  assigned,  at 
great  length,  my  reasons  for  considering  the  verdict  not  to  be 
against  evidence ;  and  therefore  that  it  ought  not  to  be  svt  aside. 
But  I  stated  in  the  outset,  that  this  was  a  verdict  on  issues  sent 
by  the  House  of  Lords;  that  it  could  not  go  back  to  that  House 
to  judge  whether  its  object  in  directing  the  issues  had  been  an-, 
swered.  I  observed,  therefore,  that  if  the  rules  which  govern 
Courts  in  granting  or  refusing  new  tri.als  could  be  preserved  free 
from  taint;  and  the  deci%ion  in  this  case  (if  a  new  trial  is  now 
granted)  can  be  prevented  from  passing  into  a  precedent  in 
other  cases,  I  should  not  object  to  let  the  ride  for  it  be  made 
absolute ;  but  if  granting  another  trial  in  this  case,  i»«  to  affect  the 
rules  which  prevail  in  granting  or  refusing  new  trials  in  ordinary 
cases,  I  must  then  refuse  this  application,  for  the  reasons  whicli 
I  have  stated. 

Lord  Cniigfelic  said  that  he  was  present  at  the  trial,  and  he 
thought  the  verdict  wrong.  But  the  Court  had  no  power  to  grant 
a  new  trial,  merely  because  they  differed  in  opinion  from  the 
Jury.  The  Court  had  to  consider, /»>.«,  the  evidence  adduced  by 
the  pursuer,  and  whether  it  was  sufficient  to  make  out  his  case ; 
and  tecond/y.  Whether  any  thing  had  been  brought  forwanl  by 
the  defender  to  shake  it.  It  was  in  evidence,  that  Barr  got  di- 
rections to  make  a  will ;  and  iJr  Smith  swears,  that  a  document 
on  letter  paper  was  signed.  But  it  must  be  proved  that  it  is 
the  letter  referred  to  in  the  will,  and  alleged  to  have  been  sign- 
ed at  the  same  time  with  it.  Had  Barr,  who  said  that  the  lettir 
did  not  require  to  be  tested,  got  the  testamentary  witnesses  to 
subscribe  it,  the  present  question  never  would  have  occurred. 
The  servant  said,  that  she  brought  the  box  in  which  the  papers 
were  kept,  and  that  a  paper  was  taken  out  and  read  by  Mra 
Mathesun  ;  but  she  docs  not  say  that  it  was  the  will  or  the  let- 
ter. She  only  says  it  was  a  paper.  '1  he  identity  of  the  letter 
produced  had  not  been  proved.  Finnie's  testimony  did  not  sup- 
port Dr  Smith's  statement.  There  was  no  corroborative  evi- 
dence of  his  deposition.  In  the  second  place,  the  defender 
had  proved  that  Matheson  was  in  a  weak  state  of  body  at  the 
time  she  signed  the  will,  but  her  signatures  were  not  similar  to 
each  other.  The  last  one  was  not  tremulous,  but  strong.  Then 
there  were  three  witnesses  brought  by  the  defender,  acquainted 
with  her  band-writing,  who  swore  that  the  signature  at  the  let- 
ter was  not  hers;  and  looking  at  if,  bethought  they  were  right— 
for  in  the  acknowledged  ones,  she  always  made  the   M  higher 
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(han  the  a.  In  terms  of  the  issue,  he  did  not  think  that  the 
letter  on  the  table  was  that  referred  to  in  the  will.  -Smith  waa 
the  only  vritness  who  spoke  of  it,  and  he  does  not  identify  it. 
There  was  therefore  not  evidence,  according  to  the  law  of  Scot- 
land, to  prove  that  it  was  the  letter  signed  of  the  same  date  with 
the  will,  and  noticed  in  that  deed  ;  and  accordingly,  be  waa  of 
opinion,  that  a  new  trial  shoald  be  granted,  as  the  verdict  waa 
not  only  contrary  to  the  evidence,  but  also  to  the  justice  of  the 
case. 

Lord  Meadotohank  concided  in  opinion  with  Lord  Cringletie, 
and  with  diffidence,  differed  from  the  Lord  Chief  Commissioner, 
whose  experience  in  these  matters  had  been  so  great.  He  wish- 
ed it  distinctly  to  be  understood,  that  his  views  of  the  case  were 
founded  upon  other  grounds  than  merely  on  the  evidence — ^in  re- 
gard to  which  he  certainly  differed  from  the  Jury.  Though  the 
statute  was  silent  as  to  the  extent  of  the  discretion  of  the  Court, 
yet  he  thought  it  was  not  an  extraordinary  exercise  of  it,  to  send  a 
case  a  second  time  to  a  Jury,  if  their  Lordships  were  of  opinion  that 
the  Jury  were  wrong  in  their  verdict,  or  that  a  second  Jury  would, 
on  the  same  evidence,  pronounce  a  different  verdict.  It  might 
indeed  bedifficulttostate  the  discrepancy  between  the  evidence  and 
the  verdict  in  this  case,  so  as  to  lay  down  any  general  rule  for 
all  cases.  He  was  of  opinion  that,  in  the  present  instance,  the 
Jury  had  either  found  a  verdict  without  evidence  at  all,  or  direct- 
ly contrary  to  the  evidence  which  was  laid  before  them ;  and  that 
it  was  not  possible  that  another  Jury  could,  on  the  same  evi- 
dence, come  to  the  same  verdict.  The  case  bad  been  sent  down 
by  the  House  of  Lords  to  be  tried  by  a  Jury.  The  verdict  waa 
precise.  There  were  three  points  to  be  considered.  Fintt  That 
a  letter,  bearing  to  be  signed  by  Margaret  Matheeoa  on  Idth 
May  1826,  addressed  to  Mr  Harper,  is  the  genuine  letter  of  the 
ssiid  Margaret  Matheson.  This  is  a  distinct  proposition.  Second^ 
That  on  a  certain  day,  Mrs  Matheson  did  sign  such  a  document ; 
and  Third,  That  the  letter,  not  a  letter,  but  the  lett<'r  in  process, 
is  the  letter  referred  to  in  the  will.  It  was  not  left  to  a  Jury  to 
gather  the  truth  of  these  matters,  but  the  onut  probandi  lay  on  the 
pursuer ; — he  was  bound  to  bring  proof  of  them,  as  the  alleged 
letter  was  not  probative.  The  House  of  Lords  could  not  mean, 
in  remitting  thia  case,  that  it  was  to  be  proved  by  evidence 
different  from  what  was  recognised  as  the  law  of  Scotland  in 
other  cases.  To  think  so,  would  be  a  libel  on  that  Honourable 
House.  We  roust  rely  upon  our  general  rules  of  evidence.  In 
this  triul  there  was  no  penuria  tettium,  for  there  were  two  wit- 
ness Ht  the  signing  of  the  will ;  vi2.  Dr  Smith  and  Mr  Johnstone, 
but  only  one  of  them,  Smith,  was  brought  to  establish  the  signa- 
ture of  the  letter, — and  he  says,  that  he  saw  Mrs  Matheson  sign 
two  papers.  The  first  of  which  he  tested,  (and  is  the  will  re- 
ferred to,  of  which  there  is  no  doubt  raised,)  and  the  other,  it  ia 
alleged,  is  the  letter  in  question.  His  evidence  goes  no  farther 
than  this,  that  he  saw  Mrs  Matheson  sign  a  sheet  of  letter 
paper  on  the  second  page,  and  about  the  middle  of  it ;  and  that 
he  thinks  the  letter  in  dispute  is  that  document :  That  is  the 
extent  of  his  evidence.  Johnstone  was  not  called.  It  is  mani- 
fest that  Smith's  testimony,  being  that  of  one  witness  ovly,  ia  not, 
by  the  law  of  Scotland,  sufficient  to  prove  the  letter  to  be  that 
referred  to  in  the  will,  unless  corroborated  by  additional  facts  and 
circumstances.  But  what  arc  these  ?  There  is  the  evidence  of 
Jane  Finnie,  the  servant,  who  sees  Smith,  and  Johnstone  and 
Barr,  go  into  the  room, — but  that  is  all.  She  did  not  see  any 
thing  signed.  She  knew  that  something  was  going  on ;  and  she 
wtts  ordered  to  bring  a  tray,  and  the  box  in  which  Mn  Mathe- 
son*s  papers  were  kept.  But  that  is  nothing,— for  the  will  was 
signed.  In  a  criminal  case  of  life  and  death,  he  woidd  have  been 
bound  to  tell  the  Jury  that  there  was  no  evidence,  or  confirma- 
tion of  Smith's  evidence.  Besides,  there  was  a  discrepancy  be* 
tween  Smith  and  Finnic*s  evidence,  which  must  he  taken  into 
consideration.  Smith  says,  that  next  day  he  found  Mre  Mathe- 
son in  bed  ;  and  Finnie  says,"she  was  out  of  bed,  and  had  mended 
materially.  She  died  very  shortly  thereafter.  He  had  stated, the 
ra«e  too  fiivourably  for  the  pursuer,  who,  though  he  was  bound  to 
have  brought  two  witnesses,  had  left  it  to  the  Jury  on  the  evidence 
of  one ;  for  he  had  not  examined  Johnstone,  who  was  present,  and 
within  his  power.  By  the  law  of  Scotland,  the  case  appeared 
to  have  been  decided  without  evidence,  and  that  was  equivalent 
to  a  verdict  againbt  evidence  -,  and,  therefore,  be  would  grant  a 


new  triaL  He  was  confirmed  in  this  view,  by  looking  at  the 
band-writing  in  question — for  it  was  not  from  the  discrepancy  in 
the  evidence  that  he  had  'formed  his  opinion.  We  sit  here  m  a 
very  different  situation  from  that  which  we  occupy  in  the  Justi- 
dtay  Court,  whose  judgments  and  verdict  cannot  be  reviewed, 
and  where  the  Judge  and  Jury,  in  cases  of  trial  for  foigery,  use 
their  own  eyes  in  examining  the  writing,  and  forming  their  opi- 
nion. It  waa  matter  of  consideretion  for  the  proper  parties 
to  judge  if  a  modification  of  the  practice  in  criminal  courts  could 
not  be  adopted  in  the  civil.  Suppose  the  Jury,  in  the  present 
case,  had  looked  at  documents  m  which  there  was  genuine 
and  acknowledged  hand-writing,  and  then,  ex  comparaiione  Utem- 
rum,  found  the  signature  in  question  to  be  that  of  Mn  Mathe* 
son,  and  a  motion  had  been  made  to  set  it  aside,  on  the  ground 
that  it  was  wrong,  and  that  the  hand-wiiting  in  question  was  not 
Mrs  Mathesou*s,  he  thought  he  would  have  been  entitled,  as  a 
Judge,  to  use  his  own  discretion  in  examining  the  said  hand- 
writing, and  comparing  it  with  genuine  subscriptions.  It  may 
be  said,  it  is  improper  for  a  smaller  number  of  Judges,  silting  in 
a  Court  of  review,  to  control  the  opinion  of  the  Juiy — a  greater 
number.  This  was  true,  and  he  would  not,  on  a  slight  occasion, 
interfere  with  the  Jury.  But  suppose  a  cnmp  hand  were  attached 
to  fifty  documents,  aiid  a  fine  Italian  band  to  the  one  in  question, 
would  he  not  have  been  bound  to  say,  ex  comparaiione,  that  it  wus 
physically  impossible  that  the  person  who  wrote  the  cimmp  hand 
also  wrote  the  fine  hand  ?  He  was  of  opinion  that  be  would. 
On  looking  to  the  signature,  he  would  adopt  the  opintoo  of  the 
Lord  Chief  Commissioner,  that  they  must  look  to  it  as  a  whole, 
as  to  the  face  of  a  friend.  He  could  not  recognise  any  similarity. 
On  dissecting  the  letters,  there  was  a  material  difference  be- 
tween the  subscription  to  the  letter,  and  that  to  the  will,  and  the 
ink  was  different.  In  the  genuine  signatures,  the  firat  and  last 
letter  of  Margaret,  waa  written  on  an  angle.  In  the  letter  in 
dispute,  the  Margaret  is  neariy  straight,  and  the  Matheaon  is  on 
an  angle,  imitating  evidently  Uiat  of  the  genuine  subscription. 

Lord  Glenlee  concurred  with  Lord  Meadowbank.  It  waa  im- 
portant to  recollect,  that  the  question  before  the  C>>urt  was  not 
at  the  instance  of  Harper,  but  at  the  instance  of  individuals  who 
were  claiming  a  part  of  Mn  Matheson's  property,  and  who  were 
bound  to  prove  their  case.  The  issue  sent  down  by  the  House 
of  Lords,  is,  Whether  the  letter  and  signature  in  process  are 
the  identical  letter  and  signature  executed  by  her,  of  the  date  it 
bean,  and  referred  to  in  the  will  ?  The  pureuer  is  bound  to 
prove  that  identitv.  For  it  might  be  any  letter,  even  signed 
after  the  date  which  it  bears,  for  the  original  letter  which  Smith 
says  he  saw  subscribed  might  have  been  destroyed.  Smith 
swears,  that  he  saw  a  letter  signed,  and  he  thinks  it  was  the  let- 
ter in  question.  But  he  leaves  the  house  with  Johnstone,  and 
left  Barr  there,  before  Mn  Matheson  had  got  her  papera  back. 
Though  Finnie*s  evidence  had  been  admitted  by  the  Dean  of 
Faculty,  still  they  were  entitled  to  canvas  its  credibility.  She 
did  not  see  Mn  Matheson  till  all  the  gentlemen  had  left  the 
house,  and  Barr  must  have  had  more  communication  with  her 
than  in  handing  over  to  her  the  papers.  There  waa  no  evidence, 
according  to  the  law  of  Scotland,  that  the  letter  handed  over  to 
her,  is  the  identical  letter  signed  with  the  wUL  This  defi^eiency 
required  to  be  supplied  by  circumstances.  But  the  other  in- 
strumentary  witness,  Johnstone,  had  not  been  calledt  Tbe  next 
best  evidence  was  eomparatio  iilerarum.  Upon  this^  point,  it 
waa  matter  of  great  difficulty  for  persona  to  set  up  their  impres- 
sion of  a  writing  from  comparison,  with  which  they  were  not 
acquainted,  against  that  of  people  who  knew  that  it  waa  the 
signature,  or  were  sure  that  it  was  not  the  signature  of  the  party 
in  question.  But  there  were  penons  who  swore  that  the  writ- 
ing was  not  Mre  Matheson*s ;  and  it  looked  different  from  the 
general  cast  of  the  acknowledged  genuine  subscriptions.  He 
did  not  think  there  was  legal  evidence  to  hcdd  that  tbe  letter  in 
process  was  the  identical  letter  signed  at  the  time  of  the  will, 
and  therefore  it  could  not  do  away  with  the  evidence  of  the 
witnesses,  who  swore  positiv/ely  that  it  waa  not  her  subscrip- 
tion. On  comparison  of  the  writing,  he  was  of  opinion  that 
they  were  not  the  same.     He  would  grant  the  new  trial. 

Lord  Justice'C/erk  was  anxious  to  hear  the  opinions  of  their 
Lordships,  before  be  delivered  his  own,  for  he  had  presided  at 
the  trial,  and  had  stated  the  onus  which  lay  on  the  punuer  to  prove 


1832.] 


THE  SCOTTISH  JURIST. 


400 


bis  case.  A  fter  having  gone  tlirougb  the  evidence,  with  such  obser- 
vation as  appeared  then  necessary,  he  had  left  the* case  with  the 
Jwry,  who  had  brought  in  a  verdict,  which  he  would  not  say  was 
matter  of  such  perfect  astonishment  as  would  make  biro  holtf 
up  his  hands,  still  it  was  one  which  be  would  not  have  returned, 
had  he  been  a  juryman.  That,  however,  was  no  reason  for 
granting  a  new  trial.  But  the  verdict  was  contrary  to  evidence 
and  justice,  and,  in  such  circumstances,  they  were  bound  to 
grant  a  new  trial.  In  the  first  place,  be  concurred  with  thei^ 
Lordships,  that  there  was  an  absolute  necessity  imposed  on  the 

{lursuer,  by  the  issue,  to  prove,  in  the  very  terms  of  it,  that  the 
etter  in  process,  signed  Margaret  Matbesoa,  on  the  ]5tb  May 
1826,  is  the  very  letter  referred  to  in  the  will,  which  was  of  a 
very  extraordinafy  nature.  The  will,  and  a  letter  in  the  hand- 
writing of  the  same  person,  were  brought,  cat  and  dry,  and  the 
pursuer  is  bound  to  prove  that  the  signatures  are  the  work  of 
the  same  day.  The  ink  of  the  will  and  the  letter  are  q«ite  dif- 
ferent, though  the  body  of  the  writing  in  both,  is  in  Mr  Barr's 
handwriting.  At  the  trial,  he  put  it  to  the  Jury,  that  one  wit- 
ness, however  unexceptionable,  was  not  sofBcient,  unless  corro- 
borated by  circumstances.  But  the  pursuer  had  not  brought 
any  witness  to  say  that  the  subscription  in  question  was  that  of 
Mrs  Matheson.  Her  former  man  of  business,  and  Johnstone, 
who  was  present,  were  not  called ;  and  her  servant,  Finnic,  who 
had  been  with  her  30  years,  was  not  asked  a  single  question  as 
to  her  subscription.  But,  then,  there  was  the  evidence  of  three 
witnesses  who  knew  her  writing,  and  who  were  of  opinion  that 
the  signature  at  the  letter  was  not  hers.  To  be  sure,  one  of 
efaem  says,  that  on  one  occasion  he  had  doubts  of  the  genuineness 
of  her  subscription,  and  refused  to  pay  upon  it  He  agreed, 
as  far  as  regarded  comparxuio,  with  Lord  Meadowbank,  that  the 
Court,  in  reviewing  a  verdict,  were  not  precluded  from  looking 
at,  and  examining  the  documents  which  had  been  before  the 
Jury.  He  thought,  with  Lord  Glenlee,  that  there  were  drcum- 
stances  in  the  case  to  entitle  them  to  grant  a  new  trial ;  and  he 
also  was  of  opiuion,  that  comparatio  would  not  have  done  alone, 
for  it  was  not  enough  that  the  Court  should  differ  from  persons 
who  knew  her  signature  well.  But  here  there  were  witnesses 
who  deponed  that  the  subscription  at  the  writing  was  not  Mrs 
Matheson*?. 

The  Goart  then  pronounced  this  intorloentor  :-^ 

**  Having  heard  counsel  for  both  parties  upon  the  rule  granted 
to  shew  cause  why  a  new  trial  shnuld  not  be  bad,— set  aside  the 
verdict  in  this  case,  and  grant  a  new  trial,  on  the  defender  pay- 
ing the  expenses  of  the  former  trial,**  &c. 

Second  Division. — JcL  Solicitor- General  (Cockbum),  Ivory, 
and  A.  Dunlop. — uUt,  Deanof  Faculty  (Hope),  and  Buchanan. 
— Inglis  &  Donald,  W.S.,  J.  6.  Barr,  S.S.Cm  and  Gordon 
and  Barron,  W.S.,  Agents.— Jury  Clerk...[/.  IT.  H,] 

COURT  OF  JUSTICIARY. 

Hd  AprU  18S2. 
No.  312. — The  Crown  p.  Robert  Galue,  Junior, 

Prison- Breaking — Attempt  to  Break  Prison— -Relevancy— /Tir/c/, 
/.  Wkere  a  prisoner  breukt  oitt  of  a  cell  in  which  he  has  been 
legnliy  confined  in  a  jail,  but  dues  not  escape  beyond  the  walls 
of  the  prison^  that  such  is  not  prison-breaking. — //.  That  the 
essence  (^prison-breaking  isj  escape  beyond  the  outer  waUs.'^IlL 
Thai  an  atiemi^  to  break  prison,  is  an  indictable  ojence. 

The  panel  was  sentenced  by  the  Circoit  Coort  of 
Justiciary,  on  the  19th  April  1831,  to  tweltre  months 
tniprisonment  in  the  Bridewell  of  Aberdeen.  On  the 
1  St  of  October  thereafter,  he  was  again  cited  to  the 
bar  of  the  Justiciary  Circuit  Court,  as  guilty  of  the 
crimes  of  ''  prison-breaking,  as  also  the  attempt  to 
break  prison.''  The  minor  proposition  of  the  indict- 
ment, was  in  the  following  terins  x 

**  Yet  true  it  is  and  of  verity,  that  you  the  said  Robert  Gallic, 


jonior,  are  guthy  of  one  or  other  of  the  said  erimes,  aetor,  or  art 
and  put :  Is  so  far  as  yon,  the  said  Robert  Gallie,  junior,  having 
been  lawfully  incaroerated  in  the  said  bridewell,  pursuant  to  a 
sentence  pronounced  by  the  Circuit  Court  of  Justiciary,  held  at 
Aberdeen  on  the  19th  day  of  April  1831,  sentencing  you  to 
twelve  months  confinement  in  the  said  bridewell  from  that  date, 
you  did,  on  the  lath  day  of  June  1881,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  May  immediately  preceding,  or  of 
July  immedlatidy  following,  while  you  were  then  in  confinement 
in  said  bridewell,  under  the  said  sentence,  wickedly  and  feloni- 
ously break  out,  or  attempt  to  break  out,  of  the  said  bridewell ; 
and  this  you  did  by  cutting  a  hole  with  a  chisel,  or  other  sharp 
instrument,  in  the  door  of  the  cell  in  which  you  were  confined, 
in  the  third  floor  of  the  said  bridewell,  and  by  then  violently 
fordng  the  lock  of  a  door  in  that  floor,  and  by  then  forcibly  rais- 
ing four  flag-stones  in  that  floor,  around  the  ventilator  there,  and 
by  then  forcibly  raising  that  ventilator,  and  by  then  getting  down 
by  that  way  into  the  second  floor;  and  you  did  then  forcibly 
raise  three  flag-stones  in  the  passage  of  the  second  floor;  and 
yott  did  also  forcibly  raise  a  ventilator  in  that  floor ;  and  thus 
you  got  down  into  the  first  floor,  where  your  further  progress 
was  arrested  by  John  Bamett,  now  or  ktely  turnkey  in  the  said 
bridewell,  and  by  Alexander  Wallace  Chambers,  now  or  lately 
governor  thereof  who  had  a  violent  struggle  with  you  to  prevent 
your  further  escape ;  and  in  the  Course  of  which  struggle  the  said 
Alexander  Chalmers  was  isjured,  so  as  to  cause  considerable  pain 
in  bis  breast  and  right  side  for  several  days,"  &e. 

It  was  objected  for  the  panel, 

I.  That  the  attempt  to  break  prison,  as  libelled  in  this  in- 
dictment, is  not  a  relevant  chaif^e  in  the  law  of  Scotland.  2. 
That  the  facts  stated  in  this  indictment  are  not  sufficient  to 
make  out  the  crime  of  prison-breaking ;  and  that  the  mode  itk 
which  the  priaon-breaking  ia  alleged  to  have  taken  place  is  not 
specified  in  a  coosiatent  and  relevant  manner. 

Answered, 

1.  The  cell  or  room  in  which  a  prisoner  is  placed  is  his 
legal  place  of  confinement ;  and  it  is  not  essential  to  the  crime 
of  prison-breaking  that  he  should  aetually  succeed  in  making  his 
escape.  There  is  no  real  or  aubstantisl  distinction  between  the 
case  set  forth  in  the  indictment,  and  the  case  of  a  prisoner 
breaking  the  safeguards  of  the  prison,  but  being  seen  in  the  act 
of  leaving,  and  caught  in  the  outer  coiirt,  or  in  the  immediate 
vicinity,  without  ever  having  been  lost  sight  of,  which  would 
deariy  be  priaon-breaking.  2.  The  facts  set  forth,  amount,  at 
all  events,  to  an  attempt  to  break  prison,  and  that  is  an  indict- 
able ofience. 

Lord  MoBcrd£F  then  prononneed  this  interlocotor : 

**  Having  considered  the  said  objections  and  answers,  and 
heard  counsel  thereupon,  in  respect  that  whatever  opinion  he 
may  have  formed  on  the  point  stated,  no  case  appears  to  have 
occurred  in  whieh  an  indictment  was  found  relevant,  either  upon 
a  charge  of  breaking  prison^  where  the  prisoner  was  not  stated 
to  have  actually  escaped  beyond  the  walls  of  the  prison,  or  upon 
a  charge  of  an  attempt  to  break  prison ;  and  in  respect  that  the 
prisoner  must,  at  any  rate,  remain  in  custody  under  his  original 
commitment,  finds  that  it  is  expedient  that  the  points  should  be 
determined  bjr  the  High  Court ;  and,  therefore,  certifies  this 
case  to  the  High  Court  of  Justiciary,  to  meet  at  Edinbuigh, 
upon  Monday  the  81st  November  next,  at  10  o'clock  forenoon  ; 
continues  the  diet  against  the  panel  till  that  time ;  aud  ordains 
him  to  be  carried  bapk  to  the  Bridewell  of  Aberdeen,  from 
thence  to  be  transmitted  until  he  is  brought  to,  and  incarcerated 
in  the  tolbooth  of  Edinburgh,  therein  to  remain  till  liberated 
in  due  course  of  law ;  and  for  these  purposes,  grants  warrant  to 
all  proper  officers  of  the  law." 

The  case  having  come  before  the  High  Conrt  of 
Josticiary,  on  ISth  March  183:^  their  Lordships  were 
much  divided  in  opinion,  and  ordained 

"  parties'  procurators  to  give  in  minutes  of  debate  upon  the  re* 
levancy  of  the  indictment," 

the  same  to  be  seen  and  interchanged  within  ten  days 
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thereafter.  The  panel  pleaded, — I.  The  charge  of 
prison-breaking  is  not  relevant,  because  the  panel  did 
not  escape  from  prison,  and  to  constitute  this  crime, 
escape  from  lawful  custody  is  an  essential  ingredient, 
though  it  is  by  no  means  necessary  that  the  escape 
nhould  be  ultimately  successful.  In  the  present  casei 
the  panel  was  never  beyond  the  walls  of  the  prison.— 
XL  The  charge  of  attempting  to  break  prison  is  not  an 
indictable  offence.  It  is  unknown  in  the  criminal  law 
of  Scotland;  and  there  is  no  case  of  the  kind  on 
record ;  and  the  present  appears  to  be  the  first  instance 
in  which  the  question  has  been  agitated.  It  is  inex- 
pedient to  multiply  the  catalogue  of  crimes.  That  of 
which  the  panel  is  accused  is  uf  such  a  minor  nature, 
that  it  could  easily  be  repressed  by  strict  prison  dis- 
cipline.— III.  The  minor  proposition  is  irrelevant,  in 
respect  that  it  is  illogical  and  inconsistent,  because  it 
bears  that  the  panel  did  '*  wickedly  and  feloniously 
break  out  of  the  said  bridewell,"  and  yet  contains  the 
assertion,  that  he  was  seized  in  the  "  iirst  floor,"  and 
to  never  effected  his  escape.  Answered — I.  Effraction 
of  the  outer  or  inner  walls  of  a  jirison  is  not  necessary 
to  constitute  prison-breaking.  A  party  may  be  guilty 
of  this  crime  in  escaping  by  the  chimney,  false-keys, 
or  even  by  bribing  the  jailor.  Nor  is  successful  escape 
an  essential  requisite,  for  the  prisoner  may  be  again 
apprehended  the  moment  he  has  cleared  the  outer  wall. 
The  essence  of  prison-breaking  isonsists  in  a  prisoner 
freeing  himself,  without  warrant  or  authority,  from 
the  state  of  lawful  custody  in  which  he  has  been  placed. 
In  this  case,  the  panel's  cell  was  his  place  of  lawful 
confinement,  and  by  violently  releasing  himself  from 
it,  he  assumed  more  liberty  than  the  law  allowed  him, 
and  was,  therefore,  guilty  of  prison-breaking — IL 
Attempts  to  commit  the  greater  and  more  dangerous 
crimes,  such  as  robbery,  rape,  murder,  &c,,  are  by  our 
law  indictable  offences.  In  principle,  there  is  no  dif- 
ference between  the  attempt  to  commit  a  greater, 
and  the  attempt  to  perpetrate  a  minor  offence,  so  that 
they  are  equally  indictable.  Bat  prison-breaking  is, 
from  its  consequences,  not  a  minor  offence,  so  neither 
is  the  attempt  to  commit  this  crime ;  and  therefore 
it  is  indictable.  It  is  admitted,  that  there  are  no  cases 
on  record  of  individuals  having  been  tried  for  attempts 
to  break  prison ;  the  reason  appears  to  be,  that  the 
cases,  where  such  an  attempt  is  likely  to  be  made, 
Would  be  those  in  which  the  prisoners  were  under 
sentenceof  death,  or  of  transportation;  and,  therefore, 
when  the  criminal  was  a  second  time  apprehended,  as 
no  additional  punishment  could  be  iunicted,  no  new 
proceedings  were  instituted. 

At  advising, 

Lord  Mackenzie  said,  there  are  two  points  in  thiii  case,-~l«/. 
Whether  the  charge  of  prison-breaking  be  good?  and  &/,  Whe- 
ther the  charge  of  attempting  to  break  prison  be  so  ?  I.  Pri- 
son-breaking is,  I  think,  capable  of  two  meanings,— ;/irf<,  escape 
from  prison,  abstracting  from  any  violence  done  to  the  building 
or  its  appurtenances ;  or  second,  making  the  prison  open,  so  that 
the  prisoner  is  not  confined  thereby,  but  in  consequence  does 
escape  out  of  it,  or  at  least  may  escape.  The  Jira  is  perhaps 
more  correctly  called  breach  of  impriMonment,  In  the  case  of 
M'Gregor  (August  1720),  reported  by  M^Lourin,  the  cbai^ 
was,  that  he  did  "  violently,  or  at  least  by  stealth,  break  his 
imprisonment  ;**  and  the  interlocutor  found  "  his  coming  out 
of  prison  by  violence  or  stealth,  relevant  to  infer  an  arbitrary 


punishment"     The  same  was  found  in  the  case  of  Inine,  (3d 
July  1673),  noticed  by  Mackenzie,  where  the  libel  charged, 
that  he  **  broke  the  prison,  at  least  escaped,  the  prison  being 
broken."     In  the  case  of  Ratcliffe  too,  (lith  and  25th  June 
1739 ;  Hume,  I.  402),  it  does  not  appear  that  be  was  chained 
with  breaking  prison,  but  with  making  .his  escape  out  of  the 
"  tolbooth,  without  lawful  discharge  or  liberation,"  which  was 
found  relevant.     Uaron  Hume  rather  allows  it  to  be  understood, 
than  expressly  states,  that  mere  escape  is  prison-breaking.    The 
substance  of  his  doctrine,  in  the  chapter  on  breaking  prison,  is, 
that  escaping  from  imprisonment  is  a  crime  liable  to  arbitrary 
pain.     In  this  sense,  however,  it  is  manifest,  that  the  essence 
of  the  charge  lies  in  the  prisoner  getting  out  of  the  prisom 
The  second  is,  in  ordinary  language,  the  meaning  of  breaking 
prison.     Nor  does  it  appear  how  the  terms  can  well  mean  le»:>. 
Prison-breaking  cannot  mean   breaking  something  in  a  pruoA, 
but  breaking  through,  or  disabling  its  distincHve  quality  as  a 
prison,  or  building  of  local  confinement.     Now,  that  can  only 
be  by  complete  effraction,  such  as  to  lay  it  open,  to  make  it  no 
longer  a  place  of  confinement,  t.  e,  to  make  it  a  place  from 
which  a  person,  being  in  it,  may  escape.     As  long  as  there  re- 
mains  untouched  the  walls  and  doors  of  the  building,  and  the 
jailors  not  subdued,  together  effectively  confining  the  prisoners, 
there  may  be  great  mischief  done .  within  the  prison, — the  par> 
titions  and  walls,  or  floors,  or  chains  and  manacles,  may  be 
injured  or  destroyed, — the  external  wall  may  be  partly  cut 
through,  and  the  jailors  may  be  assaulted  ;-^but  it  bcems  iin-. 
possible  to  say,  that  the  prison  is  broken.     Progress  may  be 
made  towards  breaking  it ;  but  not  the  actual  effraction.     1  bis 
seems  in  itself  obvious.     But  farther,  if  we  deny  it,— look  to 
the  consequences.     Where  shall  we  say  the  effraction  first  has 
existence  ?     Is  the  breaking  of  a  handcuff  within  a  cell,  or  of  a 
chain  fastened  to  the  leg,  prison-breaking,  while  the  prisoner 
remains  fast  under  double  locks?     Is  the  mere  cutting  through 
the  plaster  of  the  outer  wall  prison-breaking,  while  there  re- 
mains many  feet  of  solid  stone,  through  which   the  prisoners 
have  no  means  of  penetrating?  It  seems  impossible  to  say  that; 
and  yet,  where  can  be  drawn  the  line,  except  at  the  actual  es- 
cape,  or  at  any  rate,  the  point  where  the  operation  has  laid  the 
prison  open  for  the  prisoners,  or  some  prisoner,  to  get  out  ? 
Accordingly,  this  seems  to  be  the  understanding  of  the  term  in 
all  authorities.     In  the  Roman  law,  the  title  of  the  Pandects 
"  De  effractoribus  et  erpilatoribu^  begins—**  De  hit  qui  carccre 
cffracto  eoaserunt,  sumendum  suppiicium,**  manifestly  shewing 
that  in  that  law,  effractio  carceris  meant  laying  the  prison  open  for 
escape.     The  commentators  speak  in  the-  same  way.    For  in- 
stance,  Mathaeus,  who  has  a  chapter  JDe  carceris  Effractione,  be- 
gins— **  Effractionem  carceris  crimen  extraordinanum  esse— L 
I.  D.  de  effractoribus  et  expilatoribus  arguit  ;'*— plainly  under- 
standing the  term  to  include,  not  only  the  completed  laying 
open  of  the  prison,  but  even  the  consequent  escape;  and  be 
proceeds  to  discuss  the  question,  whether  the  '*  tupptieiua:* 
meant  capital  punishment.  And  it  seems  to  be  the  genersl  under- 
standing of  the  commentators,  that  at  least  the  prison  must  be 
completely  broken  through.     Thus,  in  Calvin's  Dictionary,  it 
is  said—-'*  Effractores  dicuntur  qui  fotea  parietesque  deripiendi 
expilandique  causa  perfHngunt,    Interdum  etiam  qui  ut  e  carcere 
effugiant    purietes  ejus  perfodiuni,**     The  woitls  per/ringyfU 
axid  perfodiunt  plainly  designate  a  completed  opening  of  a  pss^ 
sage  through  the  walls  or  doors.     In  our  own  law.  Sir  George 
Mackenzie  has  a  chapter  on  **  breaking  of  prison,"  in  which  be 
adopts  the  language  of  the  civilians :  **  Tbe  breaker  of  prisom" 
he  says,  **  whom  the  civil  law  calls  ^raelor  eorceriSf  was  punish- 
ed/Mrna  capitate  s*^  and  then  he  refers  to  the  title  of  the  Pan- 
dects,  De  effracloribus,  and  has  an  argument  on  the  nature  of 
tbe  punishment,  i.  e.  svpplicium ;  after  which  be  says,  **  By  our 
law,  breakers  of  prison  are  punished  by  banishment  or  fining, 
according  to  the  nature  of  the  offence,**^-eviclent]y  usbg  the 
word  in  the  same  sense  as  that  in  which  he  had  used  it  in  re- 
ference to  the  civil  law.     I  shall  afterwards  notice  that  Sir 
George  expressly  distinguishes  the  case  of  an  attempt  to  break 

Srison.  And  then  he  says,  **  Not  only  those  who  bn^e  prison, 
ut  those  who  .assisted  them;  and  the  keepers,  by  whose  con- 
trivance or  negligence  (hey  escaped,  are  punishable  ;**  and  he 
again  refers  to  the  civil  law.    There  can  be  no  doubt  at  all,  tbcrc- 
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fore,  that  Sir  George  undentood  the  breaking  of  prifton  to  imply, 
if  nut  the  actual  escape,  ut  least  the  complete  breaking  through 
or  laying  open  the  prison.    Bayne,  who  was  Professor  of  Scotch 
law,   and  published  notes  on  criminal  law  in  1748,  has  also  a 
chapter  on  "  breaking  prison,**  says :   "  As  there  must  be  an 
fsoape  made,  so  the  action  through  which  it  is  made,  must,  in 
some  respect  or  other,  be  violent  or  forcible.'*     Forbes,  a  Pro- 
fessor at  Glasgow,  whose  Institutes  were  published  in  1730, 
kys  it  down,  that  "  prison-breaking  is,  when  a  person  restrained 
of  his  liberty  by  lawful  authority,  does  escape  from  his  confine- 
ment, without  being  delivered  by  due  course  of  law.**    The  two 
last  are  no  great  authorities ;  but  they  help  to  shew  the  under- 
standing of  the  country.     Then  there  is  Baron   Hume's  work, 
in  which,  throughout  the  chapter  of  "  breaking  prison,*'  the 
crime  is  uniformly  understood  to  imply,  not  only  complete  breaks 
)}ig  through,  but  even  the  escape  of  a  prisoner.  His  marginal  note 
is — *•  may  be  committed  by  any  prisoner,  and  by  any  manner  of 
escape.**     And  in  the  test  he  says—-'*  Nor  is  it  the  injury  and 
insult  to  the  building  that  is  alone  to  be  confsidered  on  these 
(K:(-ustons,  but  also,  and  more  especially,  the  breaking  of  the 
btate  itself  of  public  and  lawful  custody,  out  of  which,  when 
any  one  takes  himself  by  his  own  outlioritv,  be  commits   a 
contempt  of  the  magistrate,**  &c.     Certainly  this  shews,  that,  in 
his  understanding  of  the  matter,  prison-breaking  required  at 
least  such  complete  effraction^  as  left  the  prisoner  free  to 
go  away,  and  made  him  to  be  no  longer  in  effective  imprison- 
ment.    On  the  whole,  then,  though  I  may  not  go  so  far  as 
to  bold  it  necessary  that  there  shall  be  a  complete  escape,  yet 
to  this  length,  at  least,  I  think  all  legal  authority,  as  well  as 
the  ordinary  use  of  language,  carries  us,  that  prison-breaking 
must  mean,  breaking  open  the  prison,  so  as  the  prisoners  or 
prisoner  may  be  no  longer  in  confinement  by  that  prison,  but 
either  shall  or  may  escape  out  of  it.     Now,  in  this  case,   the 
minor  proposition  of  the  libel  certainly  makes  no  statement  to 
that  effect.   It  charges  the  breaking  through  on  internal  wiiIl  and 
two  fioors,  and  a  struggle  with  the  jailor,  but  not  the  effraction 
of  the  external  wall  or  door  of  the  prison,  or  his  overpower- 
ing the  jailor ;  nor  does  it  say  that  the  prisoner  escaped,  or  even 
MTAs  free  from  the  confinement  of  the  prison,  so  that  he  could 
get  out  of  it.  I  therefore  think,  that  the  minor  proposition  cort^ 

tains  no  relevant  statement  of  a  ctise  of  prison-breaking II. 

In  that  view,  the  hereon// question  arises,  Is  the  charge  competent 
as  '^  an  attempt  to  break  prison  ?"  or  is  that  attempt  not  included 
at  all  among  crimes  indictable  by  our  law  ?    I  state  it  thus 
istrongly ;  for  if  an  attempt  to  break  prison  be  a  crime  in  our 
law  at  all,  the  charge  here  must,  I  think,  be  a  relevant  charge  of 
that  crime.     The  facts  stated  are,  in  reference  to  this,  very 
strung.     The  actual  breaking  through  of  one  internal  wall  and 
two  fioors,  and  the  violent  and  hurttul  struggle  with  the  jailor, 
make  this  a  very  strong  case  of  attempt  nMfefido  proximus.     It 
is  no  argument  for  the  panel  here  to  say,  that  many  attempts  to 
escape  from  prison  may  be  so  slight,  that  it  never  can  be  imagined 
that  tbey  are  indictable.     The  crime  of  an  attempt  to  break 
|Hison,  if  it  exists  in  law,  roust,  of  course,  like  that  of  assault, 
malicious  mischief,  theft,  and  most  crimes,  imply  a  certain  de- 
gree of  magnitude.     We  are  not  to  try  a  man  for  throwing  a 
cbuckystone  at  another,  or  stealing  a  pinch  of  snuff;  so  we  are 
not  to  try  men  for  every  insignificant  attempt  to  get  out  of  con- 
iinement.    But  that  will  never  prove  that  the  crime  of  attempt 
to  break  prison  is  not  known  in  our  law.     This  will  be  esta- 
blished, if  it  can  be  shewn  that  there  are  grounds  for  holding, 
that  grave  cases  of  that  nature  are  by  our  law  penal.     Now,  in 
considering  this,  it  is  in  the  first  place  clear,  that  the  want  of 
success  in  any  crime,  does  not  necessarily  free  the  agent  from 
punishment ;  and  that  though  the  mere  intention  is  not  penal, 
yet  the  aUcmpt,  at  least,  may  be  so,  and  certainly  is  in  many 
cases.     In  the  Roman  law,  all  writers  recognise  the  doctrine  to 
this  extent.     They  all  agree  that  eanatus  malepcio  proximug  is 
not,  in  general,  exempted  from  punishment,  but  is,  to  some  ex- 
tf:nt  at  least,  liable  to  a  meosure  of  punishment     They  dispute 
whether  it  is  not  liable  to  the  full  penalty  of  the  crime  attempted ; 
and  they  are  not  clear  as  to  the  extent  to  which  amahtt  is  penal ; 
and  whether  it  is  penal  in  all  cases,  where  the  completed  set  is 
»o, — Whether  the  maxims  "  conatus  criminis,  crimen  est,'*  and 
in  maie/icio  voluntas  *peUaiw,  non  exiluSf  arc  to  be  taken  in  their 


full  extent?     But  the  general  doctrine  that  conalut  maleRcio 
proximns  may  be  penal,  and  is  so  in  many  cases,  seems  nowhere 
disputed  {vid,  Mathieus,  chap.  I.  p.  5,  and  Miller's  Promptuary 
of  Law,  pQce  **  Conatus.**)     So  in  our  own  law.  Sir  George 
Mackenzie  (Pt.  I.  tit.  I.  sec.  4,)  is  quite  clear  on  this,  and  even 
that  "  conatus  maleficio  proximus"  is  generally  penal  in  the  less 
atrocious  crimes ;  and  he  only  doubts  whether  the  rule  in  maleficio 
voluntas  »fiectatur,  non  exitus  should  not  be  maintained,  to  the 
effect  of  punishing  the  conatus  mafejicio  proximus,  as  if  the  crime 
had  been  completed,  except  in  capital  cases.     Baron  Hume  has 
just  as  little  doubt  that  conatus  inalfjlqio  proximus  is  penal,  and 
only  doubts  the  extent  to  which  this  rule  is  carried ;  and  p«irti- 
cularly,  whether  it  extends  beyond  attempts  to  commit  atrocious 
crimes.     That  the  punishment,  in  an  attempt,'  was  lower  than 
in  completed  crimes,  bad  been  settled  in  our  practice  completely 
before  he  wrote.     Indeed,  it  was  impossible  these  authorities 
could  fail  to  recognise  the  penal  nature  of  attempts  nwlejicio 
proximL  '  For  it  is  notorious  that  some  attempts  in  our  law  are 
not  only  penal,  but  capital.     Forgery,  for  instance,  capitally 
punishable,  is  generally  nothing  but  an  attempt  to  defraud.     And. 
attempts  to  murder,  to  ravish,  to  rob,  to  steal,  and  defraud,  ia 
gross  cases,  are  indisputable  matter  of  trial  and  punishment. 
The  result  seems  to  be,  that  both  in  the  civil  law  and  our  own, 
while  it  is  undisputed  that  attempts  maleficio  proximi  are  penal, 
yet  there  ia  an  uncertainty  end  want  of  clearness  in  respect  to. 
the  extent  to  which  the  rule  is  carried.     Sir  George  Mackciiaie 
seems  to  think  with  Matbseus,  that  it  must  extend  to  all  cases 
where  the  completed  malefice  is  itself  penal.     Hume  rather  ap«' 
pears,  though  it  is  but  in  the  expression  of  doubts,  to  lean  to  the 
idea,  that  it  extends  onl.^*  to  attempts  to  commit  atrocious  crimes. 
I  do  not  see  this  last  opinion  is  prevalent  among  the  writers  on 
civil  law,  and  I  own  I  think  it  appears  to  me  pretty  plain,  that 
neither  view  is  consistent  with  reason.     For  as  to  tbe.^rs4,  if  we 
admit  that  completed  malifices  sink  in  the  scale  of  importance 
till  they  cease  to  be  crimes^  the  subject  of  trial  and  punishment ) 
and  if  we  admit,  which  is  now  universally  admitted,  that  at« 
tempts  are  in  general  lower  in  the  scale  than  completed  crimes,, 
it  seems  manifestly  to  follow,  that  when  the  crime  itself  is  so 
low  as  to  be  barely  penal,  the  attempt  to  commit  it  must  in 
general  full  below  the  line  of  punishment     As  to  the  second 
opinion,  that  attempts  are  to  be  penal,  only  in  reference  to  atro- 
cious crimes,  the  question  naturally  arises,  if  it  be  once  settled, 
(as  id  above  »hewn,)  that  an  attero])t  to  commit  a  crime  is  of  a 
penal  nature.   Why  should  we  determine  the  question,  whether 
It  be  of  magnitude  enough  to  be  fit  for  punishment,  by  looking 
solely  to  the  crime  at  which  it  is  an  attempt,  and  not  to  the 
attempt  itself,  with  all  Us  oum  qualities  f     It  is  obvious  that  the 
mischief  and  danger  of  attempts  may  bear  a  very  different  pro- 
portion from  the  magnitude  of  the  crimes  attempted.     Take  at- 
tempts to  defraud  by  forgery,  for  instance.     These  are  obviously, 
more  mischievous  and  dangerous  than  attempts  to  rob,  though, 
robbery  is  at  least  as  high  a  crime  as  completed  fraud  by  for-^ 
gery.     Then,  attempts  to  commit  the  same  crime  must  vary 
in  their  circumstances ; — some  coming  nearer  to  completion  than 
others,  and  being  accompanied  with  much  more  immediate  evil 
and  viickedness  than  others.     How  then  can  we,  with  propriety, 
draw  the  line  of  penality,  for  attempts  solely  from  the  degree  of 
the  crimes  to  which  they  relate,  without  lookiug  to  the  nature  of 
the  attempts  themselves?     I  do  not  think  we  can  possibly  do 
so,  consistently  with  reason.     And  accordingly,  I  do  not  see 
that  it  has  been  so  taken  in  our  law.     Our  law  certainly  does 
not  punish  the  attempt  solely  in  proportion  to  the  crimes  at« 
tempted,  since  an  attempt  to  cheat  by  forgery  is  capital  still,  and 
has  long  been  so ;  while  attempts  to  murder  were  not  capital  at 
all,  till  lately,  in  certain  cases,  they  are  made  so ;  and  ottempts 
to  ravish,  or  to  rob,  or  to  burn,  (if  not  by  commence^  combus- 
tion of  the  house,  &c.)  are  not  capital  yet.     And  in  the  only 
case  in  which  the  question  has  been  tried,  the  Court  has  deter- 
mined that  an  attempt  was  penal  from  its  own  circumstances, 
though  the  crime  attempted  was  not  one  of  the  majora  dt^licia, — 
I  allude  to  the  case  of  attempt  to  violate  sepulchres,  in  which  I 
believe  the  Court  did  disrinctly  state  that  they  were  determined, 
by  consideration  of  the  mischief  and  danger  of  the  attempt  it- 
self, and  the  necessity  of  punishing  such  attempts.     This  is  at 
least  one  case  fully  in  point,  and  I  sec  none  to  the  contrary.     But 
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it  may  be  said,  what  rule  then  shall  we  follow  as  to  attempts  ?    I 
am  incliiied  to  answer,  the  same  as  we  use  in  regard  to  completed 
crimes.     In  respect  to  tbesCi  we  look  to  the  completed  malifioe  it- 
self.    As  it  is  of  a  criminal  nature,  we  have  only  to  consider,  whe^ 
ther  the  mischief  and  danger  of  such  malifices  ue  not  too  ^mall  to 
make  them   matter  of  indictment.     So  in  attempts  malajicio 
proximi^  let  us  look  to  the  attempt  itself.  As  these  also  are  of  a  cri- 
minal nature,  we  have  only  to  consider  whether  the  mischief  and 
danger  of  sucb  attempts  be  not  too  small  to  make  them  matter  of 
indictment     This  seems  to  me  fitr  more  reasonable  than  to 
draw  the  line  merely  from  .the  magnitude  of  the  crimes  attempt- 
ed ;  and  as  I  have  said,  it  is  supported  by  the  only  decisions  we 
have,  while  I  see  no  authority,  either  in  the  civil  law  or  our 
own,  for  the  other  rule>  excepting  the  doubt  of  Baron  Hume. 
This  brings  us  to  the  particular  sort  of  attempt  now  before  us. 
And  here,  perhaps,  we  cannot  rank  prison-breaking  among  the 
erimina  ffuffora,  though  it  is  one,    without   repressinnf  which 
hardly  any  other  could  be  effectually  punished.     But  looking  to 
the  attempt  itself,  and  its  qualities,  there  seems  to  be  hardly  any 
sort  of  attempt  so  obviously  requiring  to  be  repressed  by  punish- 
ment.    For  not  only  is  the  immediate  mischief  and  alarm  of 
such  attempts  very  serious,  but  the  danger  of  allowing  them  to 
proceed,  without  the  repression  of  punishment,  to  the  very  edge 
of  full  success,  is  singuUrly  clear  and  striking.     What  is  the 
chief  object  of  breaking  prison  ?   To  escape  punishment ;— of 
course,  then,  the  pris<m-breaker  ^nerally  has  ground  of  hope, 
that  if  he  can  but  succeed  in  making  the  prison  open  to  himself, 
be  will  escape  punishment  for  the  offence  for  which  he  is  con- 
fined.     If,  however,  he  escapes  from  that,  he  must,  at  the  same 
time,  escape  punishment  for  breaking  the  prison.     The  very 
nature  of  the  crime  of  prison-breaking  is  such,  that  there  muitt 
generallv  be  a  great  chance,  that,  if  it  be  completed,  it  will  be 
unpunished.     It  must  follow,  that  it  is  peculiarly  necessary  to 
punish  the  attempt  to  break  prison,  when  that  is  detected  ;  be- 
cause it  is  in  case  of  such  detection  only,  that  the  criminal  Is 
within  the  power  of  the  law.     We  have  seen  that  the  proper 
crime  of  breaking  prison  is  not  constituted  till  actual  escape,  or, 
at  any  rate,  till  the  prison  be  fully  open  for  escape,  in  which 
case,  escape  must  almost  always  follow.     Are  we  then  to  say, 
that  let  a  prisoner  do  what  he  pleases,  to  work  his  way  out,  let 
him  break  chains  and  bars — let  htm  cut  through  interior  walls 
and  floors, — nav,  let  him  cut  away  the  external  wall  till  the  last 
inch  but  one  of  its  thickness  is  removed ;— or,  let  him  form  a 
plot  for  assaulting,  nay,  assault  the  jailor,  still,  if  he  shall  be  ulti- 
mately detained  as  prisoner,  he  is  liable  to  no  serious  punish- 
ment for  these  dangerous  attempts.  Shall  we  tell  him,  in  short, 
he  mar  be  sure  either  of  escape  or  impunity?  1  confers,  I  ean- 
oot  bnng  my  mind  to  that,  and  think  it  would  be  singularly  in- 
consistent with  the  general  spirit  of  our  criminal  law,  which 
takes  BO  wide  a  range  in  punishing  whatever  is  criminal,  and  re- 
quiring to  be  repressed  by  punishment.   .  It  has  been  said,  that 
such  attempts  may  be  repressed  by  prison  discipline,  u  e,  by 
subjecting  prisoners  attempting  to  break  the  prison  to  severe 
restraint,  by  solitary  strong  cells,  or  chains.     But  }ti,  how  will 
this  apply  to  those  who,  not  being  prisoners,  attempt  to  break 
prison  for  the  escape  of  otliers  who  are  confined,  or  assist  pri- 
soners in  such  attempts ;  and  2d,  Even  in  respect  to  prisoners, 
how  will  it  apply  to  cases  of  confinement,  in  order  to  corporal 
punishment,  when  the  time  of  it  has  nearly  come, — or  to  cases 
of  confinement  for  transportation,  when  the  prisoner  is  just 
going  to  be  sent  off?  or  to  imprisonment  for  debt,  when  the 
debtor  first  tries  to  escape,  but  Billing  to  escape,  pays  the  debt ; 
or  to  an  endless  multitude  of  cases  of  ordinary  and  frequent 
occurrence  ?  Or  how,  in  any  grave  case,  can  the  mere  officers  of 
a  prison  be  trusted  with  inflictions  of  a  kind  that  may  amount 
to  a  serious  punishment,  and  repress  a  dangerous  offence  ?  It  is 
quite  manifest  that  prison  discipline  does  not  solve  the  difficulty. 
The  necessity  remains  obvious  for  admitting  attempts  to  break 
prison,  when  in  their  own  circumstances  serious  eases,  into  the 
class  of  crimes  to  be  subjected  to  serious  and  effective  pimisb- 
ment  by  the  proper  legal  jurisdiction  in  criminal  cases.     In  the 
dvil  law,  I  see  that  though  the  title  "  De  effmeionbvi*  is  very 
brief,  and  does  not  notice  attempts,  yet,  by  that  law,  some  at- 
tempts to  break  prison,  at  least,  certainly  were  penid.     For  in 
the  title  '*  ZX;  eustodia  reorum,''  sec.  IB,  it  is  said:   "In  eos 


qui  cum  recepti  essent  in  carcerem  oonspimvenint  ut  ruptis 
vinculis,  et  effiacto  carcere  evadunt  amplius  quam  cauya  ex  qua 
recepti  sunt  reposeit,  coostitoendum  est,  quamvis  innocentes  iii- 
veniantur  ex  eo  crimine  propter  quod  impacti  sunt  in  carcere, 
tamen  puniendi  sunt."    Now,  if  the  mere  conapiracy  to  break 
the  prison  was  pfenal,  can  we  imagine  that  the  Romans  would 
not  have  punished  a  prisoner  who  was  stopped  in  his  attempt 
to  escape,  after  breaking  through  walls  and  floor,  and  atnig- 
^ling  with  the  jailor?     Glarus,  a  commentator  on  this  sub- 
ject, accordingly  says,  that  those  who  attempt  to  escape^  are 
punishable,  though  more  lightly.     As  to  the  law  of  England, 
the  general  doctrine  appean  to  be^  that  breaking  prison,  or 
attempting  to  break  it,  is  a  crime,  but  that  this  crime  does 
not  amount  to  felony,  except  in  certain  cases,  (vide  Bum's 
Justice  of  Peace  voce  **  Prison  breaking  ;**  2  Hawkins,  ch.   18» 
see.  12.     Black.  IV.  10,  sect.  5,  6.)     And  clear  it  is,  that  in 
certain  cases,  the  attempt  is  even  felony.     Thus,  an  attempt  to 
break  prison,  by  corupinu^  to  break  it,  is  felony ;  and  that  as- 
sisting a  prisoner  confined  for  various  crimes,  "  to  attempt  to 
make  his  escape*'  is  felony,  though  no  escape  be  made.     This  is 
expressly  provided  by  16  Geo.  11.  c.  31.     This  act  fiuther  pro- 
vides, that  in  case  the  prisoner  be  committed,  or  detained  for 
any  other  crime,  the  assisting  him  '*  to  attempt  to  make  hia  or 
her  escape,**  is  a  misdemeanour,  liable  to  fine  and  impriaoomenL 
'i'be  assistance  in  an  attempt  to  break  prison  being  thus  penal,  it 
cannot  well  be  doubted,  that  the  actual  attempt  itself  muat  be  so, 
and  thus  the  English  law  does  not  discard  the  principle  of  mak-  . 
in^  attempts  to  break  prison,  or  escape  firom  custody,  noatter  of 
cnminal  charge.     In  the  law  of  France,  the  point  is  perfectly 
clear  and  explicit ;  and  certainly  the  example  of  a  state  so  large 
and  civilized,  is  of  great  weight,  particulary  in  regard  to  the  prac- 
ticability of  such  a  rule  of  criminal  law.     In  the  Code  Penal, 
Liv.  IIL  tit  1,  sec.  4,  n.  2fi5,  it  is  provided:  ^  A  regard  des 
detenus  qui  se  seront  Evades,  ou  qui  auroot  tent^  de  s*£vader 
par  bris  de  prison,  ou  par  violences,  ils  seront,  pour  ce  aeul  fait, 
punis  de  six  mois  4  un  an  d*emprisonment,  est  subiront  cette 
peine  immediatement  apr^  T^xpiration  de  cette  qu'ils  auront 
encounie  pour  le  crime  ou  d^lit  a  raison  doquid  ils  6taient  de- 
tenus, ou  immediatement  apr^  Tarret  ou  jugement  qui  lea  aura 
acquittes  ou  renvoy^s  absous  dudit  crime  ou  d^lit;  le  tout  aans 
prejudice  de  plus  fortes  peines  qu*ils  aurai^nt  pu  encoiirir  pour 
d*autres  crimes  qu  ils  auraient  commis  dans  leur  violences.** 
In  our  own  law,  we  have  the  express  authority  of  Sir  Geoixe 
Mackenzie,  who  says,  (tit.  22,  sec  4>)  "  those  who  broke  not 
prison,  but  essayed  to  break,  are  to  be  more  meekly  punished  than 
those  who  broke  prison.    Clar.  No.  27,  which  is  idso  observed  in 
Scotland."  Considering  that  Sir  Gteorge  was  solong  Kii^s^a  Ad- 
vocate, his  express  authority  as  to  what  was  the  inracdoe  is  not  to 
be  disregarded.    Then  the  Statute  16  Geo.  11.  c  91,  making  as- 
sistance given  to  prisoners  attempting  to  esci^e,  appean  to  ex- 
tend to  Scotland.     It  is  accordingly  abridged  by  Swinton ;  and 
though  he  subjoins  a  query,  whether  it  extends  to  Scotland,  I  do 
not  see  any  solid  grounds  for  holding  that  it  does  not.     Baron 
Hume,  indeed,  speaks  doubtfully  as  to  the  criminality  of  attempts 
to  break  prison,  but  he  does  not  seem  to  have  adverted  to  the 
opinion  of  Sir  <2eoige  Madienne,  and  he  does,  in  the  last 
edition,  refer  to  the  case  of  attempting  to  violate  aepulchrea  as 
an  authority  on  the  qoestbn.     That  there  are  not  cases  to  be 
found  on  this  particular  p<»nt,  probably  arooe  horn  this,  chat 
the  offence  had  been  generally  punished  by  the  inferior  ju- 
dicatures. Magistrates  and  Sherib,  whose  proceedinga  are  not 
reported  nor  published*     But  there  is  no  oontrery  dectaion; 
and  certainly,  after  the  case  last  mentioned,  this  mere  silence 
will  not  do  awa^  the  general  doctrine — the  opinion  of  Sir 
George  Mackenzie— and,  as  I  conceive,  the  plain  reason  of  the 
matter.     I  therefore  remain  of  opinion,  that  the  efaaige  in  the 
indictment,  of  attempting  to  break  prison,  is  good. 

Lord  AioHcreifolmetyedf  that  he  had  fbnneriy  entertained  a 
different  opinion  from  several  of  their  Lordships,  on  both  the 
questions  which  were  now  before  the  Court.  He  had  beard 
with  g^reat  pleasure  the  clear  and  learned  statement  of  bis 
brother.  Lord  Mackenzie,  and  though  his  opinion  had  been  con- 
siderably shaken  on  the  fiirat  point,  yet,  as  to  the  second  ques- 
tion, he  entertained  the  same  views  with  his  Lordship,  aa  for- 
merly, and  thought  the  indictawnt^  m  laid  on  the  attempt  to 
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break  priaon*  relevant.    But,  on  the  first  point*  though  his 
opinion  had  been  considerably  shaken,  yet  his  doubts  were  by 
no  nneans  removed.     We  roust  be  cautious  in  finding  that  it  was 
prison-breaking.     Before  this  crime  is  indictable,  we  roust  see 
that  there  has  been  a  serious  attempt  and  overt  act     He  could 
conceive  an  attempt  at  prison-breaking,  where  no  part  of  the 
building  was  injured,  and  even  where  the  prisoner  had  not  gone 
out  of  his  celL     Wherever  there  was  an  overt  act»  and  an 
escape  firom  some  part  of  tbe  prison,  it  would  be  for  the  Court 
to  consider  whether  prison-breaking,  or  an  attempt  at  that  crime 
only,  had  been  committed.     Looking  to  the  indictment,  the 
panel  had  accomplished  his  entry  to  die  outer  ball  by  positive 
violence.     It  had  been  said  that  escape  from  prison  was  essen- 
tial to  constitute  prison-breidung.    AUt  success  is  nothing ;  for 
if  the  prisoner  brokt  through  Uie  outer  door  of  the  jaiiy  and 
was  immediately  after  apprehended,  that  was  prison-breaking. 
There  was  a  dinerent  rule  in  the  law  of  England.     Tbe  part^ 
must  escape.     That  was  a  nicety  not  known  in  Scotland ;  for  it 
was  enough  if  he  got  out  of  prison,  and  not  necessary  that  he 
should  also  get  awt^.   He  thought  that  the  cell  in  which  Gallie 
was  confined,  was  his  legal  prison,  and  by  breaking  it,  he  had 
broken  prison  ;  for  by  breaking  it,  he  bad  assumed  to  himself 
more  liberty  than  the  law  had  allowed  him.     His  cell  was  deem- 
ed amply  secure,  and  all  the  other  doors  of  tbe  prison  might 
have  been  unlocked  and  open  at  the  time  of  his  escape.     Would 
be  not,  by  going  out  of  the  outer  gate,  in  such  circumstances,  be 
guilty  of  prison-breakuig?    He  thought  that  he  would.    But 
the  act  must  be  one  of  a  serious  nature ;  for  the  f  erooval  of  a 
fetter,  or  of  any  such  trifling  thing,  would  not  ht  sufficient  to 
make  the  offence  indictable.     The  Uw  of  England  had  no  ap* 
lication.     Anciently,  the  crime  of  prison-breaking,  that  is,  of 
injuring  the  walls,  even  by  the  falling  of  a  few  bricks,  was 
felony,  but  merely  escaping  from  jail  was  only  a  misdemeanour. 
Then  the  Statute  of  Edwiurd  II.  enacted,  that  if  the  crime  for 
which  a  person  was  imprisoned  was  not  a  felony,  neither  should 
hia  breaking  out  of  jail  amount  to  sueh.     Au  other  cases  of 
breaking  prison  are  only  misdemeanours.     It  was  true,  that  in 
our  law  there  was  no  authority  in  support  of  an  indictment  for 
an  **  attempt**  to  break  prison,  because,  io  general,  the  party 
attempting  would  be  imprisoned  for  some  more  heinous  offence, 
which  swallowed  up  tbe  minor  crime,  or,  perhaps,  having  been 
tried  and  acquitted  of  the  crime  for  which  he  was  imprisoned, 
it  was  exceedingly  unlikely,  that  he  should*  after  this,  be  tried 
for  prison-breaking,  when  he  had  been  found  not  guilty  of  tbe 
greater  offence  for  which  he  had  been  confined.     He  thought 
the  attempt  to  break  prison  was  a  crime  sui  generisp  and  indict* 
able ;  and,  therefore,  he  concurred  with  Lord  Mackensie  on  this 
point,  though  he  dissented  from  him  on  the  first  question,  and 
that  there  had,  in  this  case,  been  a  prison-breaking,  though  the 
panel  had  only  escaped  from  his  cell,  and  had  not  got  beyond 
the  outer  wall.  •  - 

Lord  Medwjfn  still  entertained  his  former  opinion,  that  the 
indictment  was  irrelevant,  both  as  far  as  regarded  tbe  charge  of 
prison-breaking,  and  the  attempt  to  break  prison.  There  was  no 
case  on  record  of  a  party  having  been  indicted  for  breaking  prison, 
who  had  not  escaped  beyond  the  walls  of  the  jail.  Prison-breaking 
consisted  in  the  escape,  without  authority  of  law,  of  a  person 
who  had  been  legally  incarcerated.  In  the  case  of  Ratcliffe,  the 
charge  was  not  prison-breaking,  but  breach  of  imprisonment 
The  civil  hiw  hud  down  tbe  same  doctrine.  Before  a  prison  could 
be  considered  broken,  the  prisoners  must  have  escaped,  "  evate^ 
rum.**  He  could  not  allude  to  the  law  of  England,  nor  to  tbe  Stat 
16  Geo.  II.,  for  it  applied  only  to  assisting  to  break  prison. 
On  the  second  chaige,  regarding  the  attempt  to  break  prison,  he 
was  also  of  opinion,  that  the  offence  was  not  indictable  by  tbe 
law  of.  Scotland,  and  therefore,  that  the  indictment  was  not  re- 
levant on  that  point  The  chaige  was  not.  a  conatus  malejicio 
jtronmvi.  With  great  diffidence,  he  differed  from  the  opinions 
of  Lords  Mackenzie  and  Moncreiff,  who  thought  that  the  at- 
tempt mnst  be  looked  to  solely.  He  rather  thought  the  enor- 
mity of  the  crime  for  which  the  party  was  imprisoned,  most  be 
taken  into  consideration ;  it  was  Uiis  which  formed  tbe  atrodij^ 
of  tbe  attempt,  in  a  jpreat  measure,  and  might  tend  to  make  it 
indictable.  When  prisons  were  much  less  secure  than  they  are 
now,  the  attempts  to  break  them  must  have  been  often  perpe- 


trated,  and  yet  this  is  the  first  indictment  which  was  ever  raised 
for  such  an  offence.     If  it  had  been  an  indictable  offence,  there 
roust  have  been  on  record  instances  of  it     Such,  however,  was 
not  the  fact     He  did  not  dispute  jhat  the  Court  bad  the  power 
of  granting  a  remedy  against  new  crimes  when  tbey  appeared, 
and  their  Lordships  did  so,  in  the  late  case  for  the  violation  of 
sepulchres.     He  was  against  extending  the  catalogue  of  crimes, 
by  making  the  attempt  to  break  prison  an  indictable  offence. 
Jails  should  be  securely  built,  and  prison  discipline,  under  the 
the  superintendence,  not  of  the  jailor,  but  of  the  Magistrates 
would  be  sufficient  to  repress  such  offences. 
^  Lord  Meadowbank  had  not  been  present  at  tbe  former  ad- 
vising.    As  to  the  attempt  to  break  prison,  the  second  charge  of 
tbe  indictment,  he  concurred  in  opinion  with  Lords  Mackenzie 
and  Moncreiff,  and  thought  it  quite  relevant     The  analogy  of 
the  law  of  Scotland,  is  to  punish  the  attempt  to  commit  a  crime 
the  accomplishment  of  which  would  be  dangerous.     In  the  prel 
sent  case,  successful  attempts  would  set  all  punishment  of  crime 
at  defiance.     He  thought  the  Statute  of  16  Geo.   XL  was  a 
British  Statute,  and  must  therefore  be  recognised  in  Scotland. 
This  Statute  made  it  criminal  to  asHu  to  attempt  to  break  pril 
son,  and  if  so,  a  fortiori,  the  attempt  itself  mu«t  also  be  criminal. 
It  is  impossible  that  it  could  ever  be  held,  that,  to  assist  in 
something  which  was  not  criminal,  could  render  the  assistance 
criminal.      He  bad  felt  greater  difficulty  on  the  first  charge. 
Did  the  acts  libelled  amount  to  prison-breaking?      He  was 
of  opinion,  with  Lord  Moncreiff,  that  they  did.     Tbe  effraction 
applied  not  to  the  prison  walls  solelpr,  but  to  the  place  where  the 
criminal  was  confined,  and  from  which  he  had  violently  broken 
out     The  matter  for  inquiry  was,  that  being  in  a  place  of  law- 
ful confinement,  the  prisoner  broke  out  of  that  place  illegally, 
His  cell  is  his  prison.     In  jails,  there  are  cells  for  debtors,  and 
cells  for  criminals.     Those  for  tbe  debtors  are  less  secure  than 
those  for  tbe  criminals,  and  if  a  criminal  breaks  into  tbe  court 
where  the  debtors  are,  and  thus  enjoys  greater  liberty  than  the 
law  allows  him,  he  is  guilty  of  prison-breaking.       He  was 
strengthened  in  this  opinion  by  the  case  of  Shortreid,  8tb  June 
1 790 ;  Mor.  1 1,760,  affirmed  on  appeal     In  that  case^  the  She- 
riff of  the  County  of  Dumfries  was  confined  in  the  jail  for  debt 
The  Court-house  was  adjacent  to  the  jail,  and  be  was  allowed 
surrounded  by  tbe  officers,  to  go  into  the  Court  bouse,  to  do 
his  duty  as  Sheriff.     He  escaped ;  and  the  Court  of  Session  and 
the  House  of  Lords  found  the  Magistrates  of  Annan  liable  for 
tbe  debt     If  the  prisoner  bad  escaped  from  tbe  jail,  and  got  into 
tbe  Court-house,  but  from  which  he  found  it  impossible  to 
escape,  would  he  not  be  guilty  of  prison-breaking,  in  tenns  of 
law  ?    He  thought  be  wonid ;  and  be  saw  no  difference  between 
that  case,  and  the  one  now  before  the  Court     Suppose  a  party 
had  been  sent  to  tbe  jail  of  Edinbuigb  Castle,  and  escaped  from 
it,  but  could  not  get  over  the  ramparts,  would  he  not  have  com- 
mitted  prison-breaking?     Undoubtedly  be  would.     He  did  not 
think  that  absolute  escape  was  necessary  to  constitute  that  crime. 
He  would  lay  out  of  view  the  case  regarding  the  attempts  to 
violat(e  sepulchres.     He  doubted  tbe  soundness  of  that  case  at 
tbe  time,  for  be  thought  then  that  the  crime  was  perpetrated  by 
throwing  out  the  earth,  breaking  the  coffin,  &c.,  thus  offending 
decency ;  and  he  thought  so  stiil.     He  was  of  opinion  that  tho 
prisoner  had  been  guilty  of  prison-breaking.  - 

Lord  Juttice-Qerk  still  retained  the  opinion  which  he  had 
formerly  CKpressed.  He  concurred  in  both  points  with  Lord 
Medwyn.  There  was  bo  authority  in  our  hiw  for  holding,  that 
injury  to  tbe  inside  of  a  prison,  to  whatever  extent,  was  prison- 
breaking.  Escape  was  essentia]  to  constitute  this  crime.  It 
was  not  necessary  that  the  prisoner  should  escape  at  large  among 
tbe  lieges ;— if  .he  got  beyond  the  waUt  l^  fiUse-keys,  or  other- 
vrise,  and  was  immediately  apprehended,  whether  out  of  sight  or 
not,  the  prison  was  broken.  Every  day,  petitions  were  pre- 
sented to  this  Court,'to  declare  jails  legal  prisons ;  and  the  Courts 
adjacent  to  them  were  declared  parts  of  them.  Escaping  into 
that  Court  is  not  prison-breaking.  He  knew  well,  for  he  had 
granted  several  commitments  to  the  Castle  of  Edinburgh,  that 
tbe  terms  of  tbe  warrant  were  to  the  whole  Outle ;  and  to  have 
gone  out  of  tbe  hole  or  dungeon,  where  tbe  prisoner  was  con- 
fined, was  not  prison-breaking,  unless  he  actually  got  beyond  the 
walla  of  the  Castlei     He  saw  nothing  in  tbe  in<tictmeut  to  febew 
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that  Gallic  did  break  out,  and  therefore  be  thought  that  it  was 
irrelevant  on  the  first  charge.  As  to  the  second  charge — the  at- 
tempt to  break  prison — he  would  not  aay  but  there  might  have 
been  a  relevant  indictment,  if  it  had  libelled  a  conspiracy  of 
criminals  within,  and  parties  without,  to  break  prison.  But 
that  was  not  the  case  here.  Again,  looking  to  the  words  of  the 
minor  proposition,  which  said  that  there  was  a  violent  struggle, 
and  injury  done  to  the  jailor,  he  was  clear  that  there  might  have 
been  a  relevant  indictment  for  assault,  and  that,  too,  "  especially 
when  committed  by  a  prisoner."  He  thought  the  law  was 
strong  enough  to  punish  such  oifences,  without  making  attempts 
to  break  prison  indictable  offences ;  for  such  attempts  might  be 
easily  repressed,  by  the  prison  discipline  and  rules  laid  down, 
not  by  jailors,  but  by  the  Magistrates,  to  whom  the  government 
of  jaila  was  committed.  Baron  Hume*s  opinion  was  entitled 
to  great  respect  He  establishes  the  principle,  that  where  the 
crime  is  of  a  dangerous  nature,  such  as  fire-raising,  rape,  &c., 
the  attempt  to  perpetrate  it  is  punishable.  Now,  applying  this 
principle  to  the  present  case,  is  it  of  such  a  dangerous  nature,  as 
to  warrant  us  to  add  it  to  the  catalogue  of  existing  crimes?  He 
had  no  doubt  that  it  was  the  duty  of  the  Court  to  sustain  charges 
Bgainst  new  and  serious  crimes,  but  that  it  was  inexpedient  to 
multiply  minor  ones.  He  did  not  think  the  Statute  16  Geo. 
II.  extended  to  Scotland.  Its  language  was  quite  different  from 
that  applicable  to  Scotland.  The  word  misdemeanour  occurred, 
of  which  he  knew  nothing.  It  appeared  to  be  intended  to  re- 
press daring  attempts,  from  without,  to  assist  people  within 
doort  to  break  prison.  It  did  not  signify  whether  they  escaped 
or  not.  Its  object  was  to  throw  a  sanctity  around  jails.  He 
thought  that  an  attempt  to  break  prison  was  not  an  indictable 
offence. 

The  Court  then  pronounced  this  interlocutor : — 

"  Find,  that  the  facts  set  forth  in  the  indictment  do  not 
nmount  to  the  crime  of  prison-breaking;  therefore,  find  that 
chai'ge  not  relevant,  but  find  the  charge  of  attempting  to  break 
prison,  as  set  forth  in  the  indictment,  relevant  to  infer  the  pains 
of  law  ;  and  desert  the  diet  pro  loco  et  temjwre.** 

The  prisoner  ytm  afterwards  tried  on  the  charge  of 
Attempting  to  break  prison,  at  the  Circuit  Court  of  A  ber- 
been,  under  a  new  indictment,  in  terms  of  the  above 
interlocutor,  when  the  Court  refused  to  bear  any 
preliminary  objections,  in  respect  that  the  case  haa 
already  been  formally  decided  in  the  High  Court  of 
Justiciary.  The  Crown  Counsel  having  departed 
from  the  charge,  on  the  ground  that  the  prisoner  had» 
in  various  respects,  been  sufficiently  punished,  the 
Court  dismissed  him  from  the  bar. 

Panel's  Authorities— Hume,  I.  p.  300,  395,  396-8,  note  to 
second  edition.  M*Kenzie,  cap.  on  Prison- Breaking.  Forbes* 
Institutes,  cap.  Prison-Breaking.  Mascardus,  Conclus.  265,  n. 
6.,  and  Menechius  Cas.  901,  n.  121.  Blackstone,  cap.  Escape 
of  Arrested  Persons.  Alexander  M'Gregor,  July  18,  and  August 
4.  1720.  James  Ratdiffe,  June  11  and  25,  1729.  Irvine  of 
Hilton,  dd  July  167a 

Crown's  Authorities. — Hume,  I.  p.  28,  401.  Hume,  8d  Ed. 
p.  85.     Crown  v.  Campbell,  &c  21  st  June  1819. 

Jet.  M.  P.  Brown,  Advocate-Depute.— David  Cleghorn, 
W.S.,  Crown  Agent. —  Ait,  Arthur  Dingwall.  —  Justiciary 
Clerk [J.  ir.  H,] 
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No.  313 James  Gvthrie,  Robert  Lamont  &  Hc7GH  Wal- 
lace, Advocatort,  V,  JOUN  COLVILLE  &  DaVID  RaMSAY  AN- 
DREWS,  Respondentt. 

Jurisdiction — Burgh  of  Barony — The  Treasurer  and  Fiscal  of  a 

burgh  of  barony  having  brought  a  complaint  before  the  MagiS' 


trates  of  that  burgh,  concluding  for  fine  against  certain  partin 
who  had  exercised  trade  within  burgh  wiihout  being  burgesfes; 
and  it  having  been  alleged  by  the  pursuers^  that  the  charter  nfihe 
burgh  gave  this  jurisdiction ;  omf,  by  the  defenders,  that  being  de^ 
nied;  and  it  al*o  being  alleged  by  the  latter,  that,  in  term*  ojthe 
charter  of  the  bur^h,  those  holding  heritable  feu-rights  within  it,  which 
th-y  averred  they  did,  were  en/itled  to  exercise  trade,  without  bein* 
burgesses — Heitl,  that  the  action,  m  il  tnoolved  a  question  regard- 
ing the  construction  of  charters,  was  incompetent  befure  the  Ma- 
gistrates. 

Kilmarnock  was  erected  into  a  burgh  of  barony  in 
1591,  by  charter  under  the  Great  Seal,  afterwards  ra- 
tified by  Act  of  Parliament.  The  Earl  of  Kilmar- 
nock, the  superior,  in  1690  and  1700,  made  grants  to 
the  burgh,  by  which  the  corporation  was  declared  to 
consist  of  two  bailies,  nineteen  councillors,  and  other 
officers, 

'*  with  power  to  the  saids  bayllies  to  hold  and  affix  conrts  with- 
in the  hounds  of  the  said  town,  and  to  decide,  determine,  and 
cognosce  in  all  actions  and  causes,  both  civill  and  crinoiRall,  that 
shall  happen  to  be  raised  and  pursoed  before  them,  and  to  give 
furth  and  pronounce  dec*ts  and  sentences  thereintill,  and  tbe 
same  to  due  and  lawful  execution  cause  be  put,  and  to  uplift  and 
receave  the  fynes,  awards  and  amerciaments  of  court,  and  to  ap- 
ply the  samen  to  the  use,  utilittie  and  profit  of  the  sd  touu  and 
coromunitie  yr*of,  in  manner  a'roent ;  with  power  iikeways  to 
the  sds  Mag'retts  and  Toun-Counsell  p*iit  and  to  come,  to  make 
and  create  burgesses  of  the  sd  burgh  of  Kilmarnock,  secluding 
and  debarring  all  others  from  any  merchandising,  trade  or  mv- 
chanisro,  except  those  that  shall  receave  buiigess  tickets  from 
them  for  that  effect,  and  excepting  bkeways  the^e  who  shall  prccnre 
hereof  feus  of  any  part  of  the  houses,  yards  and  incorponat  acre.^ 
of  land  to  be  incorporat  with  the  said  toun  and  incorporation  of 
Kilmarnock :  all  qch  are  hereby  declared  to  be  aUe  free  burgesses 
of  the  sd  burgh  as  these  who  receive  burgess  tickets,  iu  manner  for- 
said  for  that  effect ;  excepting  Iikeways  such  particular  trades 
and  incorporations,  in  favours  of  whom  our  predecessors  b^ve 
formerly  granted  the  sds  immunities  and  priviledgcs  u'wri'n ;  and 
generally,  with  power  to  tbe  sds  bayllies,  thesawrer,  and  counsel! 
of  the  sd  town,  p*nt  and  to  come,  to  do  and  act  in  every  affair 
relative  to  the  sd  toun  sicklike,  and  alse  freely,  in  all  respects, 
as  any  other  bayllies,  thesawrer,  and  counsellors  of  any  other 
free  burgh  of  barony  w'rin  this  kiogdoroe  are  known  to  do,  hare 
done  heretofore,  or  be  the  laws  of  this  kingdouf  mayde  at  any 
time  coming." 

The  Magistrates  obtained  a  Crown  charter  of  con- 
firmation of  thin  grant  in  1702,  and  it  was  subse- 
quently, on  3d  February  1705,  ratified  and  confirmed 
by  the  Earl  of  Kilmarnock.  This  deed  of  ratifica- 
tion contains  the  following  clause : 

**  In  regard,  by  the  within  written  right,  it  is  provided,  that 
none  shall  have  Uberty  of  trade  of  the  said  burgh  and  barony  of 
Kilmarnock,  but  such  as  shall  be  admitted  and  created  burgesses 
of  the  said  burgh,  except  those  that  shall  procure  heritable  feus 
of  the  houses  and  acres  within  the  burgh,  who  are  declared  to 
be  free  burgesses,  without  any  burgh  tickets.  Tt  is  therefore 
hereby  declared  and  provided,  that  the  foresaid  privilege  of  trade, 
whether  in  merchandise,  mechanics,  or  brewers,  is  only  meant 
to  be  communicated  to  such  feuars  so  long,  allenarly,  as  they 
continue  in  the  right  of  their  feus,  and  no  longer.  And  th«t 
clause,  debarring  the  said  feuars,  in  the  case  foresaid,  and  all 
others,  except  such  as  shall  be  created  burgesses  by  the  said 
bailies  and  council  of  the  said  burgh,  is  hereby  particularly,  bil 
without  prejudice  of  the  generality  foresaid,  ratified  and  con- 
firmed.** 

In  1801,  Samuel  Bogg  obtained  a  fea-disposiiion 
to  certain  portious  of  land  within  the  burgh,  wfaidi 
were  afterwards  acquired,  pro  indmso^  by  Kobert  and 
James  Kent,  who  were  infeft  in  tbe  subjects.  From 
the«e  parties  the  advocator  Wallace  acquired  right,  by 
an  adjudication  o£  the  pro  indiviso  half  belonging  to  Ru* 
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bert,  npon  which  no  infeftment  followed,  and  by  dis- 
position from  James  Kent,  on  which  Wallace  was  in- 
feft  upon  an  indefinite  precept,  containing  two  man- 
ners of  holding,  a  me  vcl  de  me.  David  Paterson  and 
William  Mitchelson  obtained  a  feu  of  certain  other  sub- 
jects from  the  Magistrates  of  Kilmarnock,  upon  which 
infeftment  followed.  Paterson  and  Mitchelson  then 
conveyed  these  subjects  to  William  Finney  and  Alex- 
ander Pedden,  who  died  without  taking  infeftment ; 
and  thereafter  the  subjects  were  acquired  from  their 
heirs  by  the  advocators,  Guthrie  and  Lament ;  but  al- 
though charges  had  been  given  as  against  the  heirs  of 
Finney  and  Pedden,  no  infeftment,  at  the  date  of  the 
present  action,  had  passed  in  favour  of  these  advoca- 
tors. The  advocators  having  commenced  to  carry  on 
business  as  printers  and  spirit-dealers  respectively, 
within  burgh,  without  taking  out  burgess  tickets,  an 
action  was  bronght  against  them  before  the  Magis- 
trates of  Kilmarnock,  at  the  instance,  of  the  respon- 
dents, as  treasurer  and  fiscal  for  the  Magistrates,  upon 
the  narrative,  that  the  advocators  had,  in  contravention 
of  the  grant  in  favour  of  the  burgh,  contained  in  the 
charter  of  erection, 

**  and  use  and  wont  of  the  burgh,  for  sometime  past  carried  on 
their  respective  trades,  merchandises,  or  raecfaanifims.  within  the 
said  burgh,  without  having  received  burgess  tickets.** 

The  action  concluded,  that  the  Magistrates  should 
grant  warrant  for  service  against  the  advocators,  and 
thereafter  fine  and  amerciate  each   of  them  in  th<3' 
sum  of  £5,  19s.,  or  such  other  sum  as  might  seem 
proper, 

"  payable  to  the  said  David  Ham  say  Andrews,  to.be  applied  to 
the  use  of  the  burgh,  or  as  your  Honours  shall  direct ;  and  farther, 
to  interdict,  prohibit,  and  discharge,  each  of  the  said  defenders 
from  carrying  on  merchandise,  trade,  or  mechanism,  within  the 
said  burgh  in  time  coming,  until  they  shall  each  provide  them- 
selves with  burgess  tickets,**  &c. 

The  advocators,  in  defence,  pleaded,  Isi,  That  the 
Magistrates  had  no  jurisdiction  in  a  question  in  which 
they  were  themselves  the  true  parties,  and  solely  in- 
terested. 2d,  That  the  clause  of  exemption  in  the 
charter  in  favour  of  those  holding  heritable  feu-rights, 
entitled  the  advocators  to  carry  on  trade  wiuiout 
taking  out  burgess  tickets,  3 J,  That  the  fine  was  be  • 
yond  M*hat  could  be  in  any  circumstances  imposed. 
The  pursuers  maintained  the  converse  of  these  pleas. 
The  Magistrates  pronounced  this  interlocutor : 

"  The  Bailies  having  resumed  consideration  of  this  prccess, 
and  advised  the  same,  repel  the  dilatory  defences,  and  sustain 
action,  in  respect  of  the  decision  in  the  Court  of  Session  in  a 
similar  process,  Ferguson  and  others  against  the  Magistrates 
and  Tovvn  Council  of  Kilmarnock,  July  90,  1761,  and  other 
antborities ;  and  they  now  ordain  parties  to  say,  within  three 
days  from  this  date,  whether  they  are  willing  to  hold  their  plead- 
ings as  containing  their  full  and  final,  statement  of  facts,  and  if 
so,  to  signify  their  assent  thereto,  in  terms  of  the  Act  of  Se- 
derunt** 

Thereafter,  the  record  having ,  been  closed,  the 
Magistrates  pronounced  this  other  interlocutor : — 

**  The  Bailies  now  dose  the  record ;  and  having  resumed  eon* 
sideration  of  the  case,  and  advised  the  same,  so  far  as  regards 
the  defenders^  Hugh  Wallace,  and  Messrs  James  ^Guthrie  ant* 
Robert  Iiamont,  repel  the  defences  pled  for  them  on  the  merits, 
and  fine  and  amerciate  each  of  them  in  the  sum  of  four  guineas, 
for  carrying  on  trade  and  merchandise  within  burgh,  without 
baving  entered  as  burgesses,  or  being  the  immediate  vassals  of 


the  Duke  of  Portland  or  the  'Town  Council,  and  decern  and 
ordain  them  to  make  payment  of  the  said  sums  to  the  petitioner, 
David  Ramsay  Andrews*  for  the  use  of  the  burgh  :  Further,  the 
Bailies  interdict,  prohibit  and  discharge  the  said  Hugh  Wallace, 
James  Guthrie  and  Robert  Lamont,  from  carrying  on  mer- 
chandise, trade  or  mechanism  within  the  burgh  in  time  coming, 
until  they  shall  either  be  legally  admitted  burgesses,  or'  produce 
evidence  of  their  being  either  original  feuars  of  grounds  within 
the  territories  of  Kilmarnock,  or  entered  vassals  of  the  superiors : 
Find  the  defenders  liable  in  expenses,  and  appoint  an  account 
thereof  to  be  given  in,  and  taxed  by  the  Auditor." 

An  advocation  having  been  brought  of  these  judg- 
ments, in  addition  to  the  pleas  maintained  in  the  In- 
ferior Court,  the  advocators  pleaded — I.  That  sup- 
posing the  respondents  had  the  ordinary  jurisdiction 
of  bailie.4  of  barony,  who  were  independent  of  the 
baron,  and  supposing  there  was  a  right  to  debar  in- 
habitants in  general  from  exercising  trade  within 
burgh,  the  title  to  do  so  is  in  the  Magistrates  them- 
selves, and  they  cannot  prosecute  in  name  of  their 
treasurer  alone. — II.  The  tresisurer,  besides,  has  not 
set  forth  any  title  to  act  for  the  burgh,  in  maintaining 
the  action.  The  charter  by  Lord  Kilmarnock,  vests 
the  right  of  creating  burgesses,  and  excluding  those  not 
burgesses  from  exercising  trade  within  burgh,  not  in 
the  treasurer,  but  in  the  Ma&^istrates. — III,  The  pro- 
curator-fiscal had  just  as  little  any  right  or  title  either 
to  prosecute  to  the  effect  oil  excluding  the  advocators, 
or  for  a  fine  for  their  exercising  trade  without  being 
burgesses.  The  charter  gives  no  power  to  fine  at  all. 
— IV.  The  Magistrates  being  the  domini  litis ^  and 
only  entitled  to  prosecute,  cannot  also  exercise  juris- 
diction as  judges,  more  especially  as  they  alone  are 
interested  in  the  suit. — V.  The  present  has  no  resem- 
blance to  any  case  that  has  hitherto  been  decided  in 
regard  to  Magistrates  exercising  jurisdiction — ex  gr. 
in  questions  between  the  tacksman  of  their  own 
customs  and  tliird  parties. — VI.  There  is  no  right 
vested  either  in  the  bailies  or  any  other  persons,  to 
excidde  the  inhabitants  in  general  from  exercising 
trade  within  burgh. — VII.  The  advocators  are  entitled, 
nnder  the  charter  of  the  burgh,  being  proprietors  of 
heritable  feus,  to  exercise  trade  without  being  bur- 
gesses.— VIII.  The  firte,  at  all  events,  ought  not  to 
exceed}  which  it  does,  that  which  has  been  the  sum 
paid  for  more  than  40  years  for  entering  as  burgesses, - 
and  is,  besides,  excessive.  The  judgment  ought  also  to 
have  been  qualified,  so  as  to  find  the  advocators  en- 
tilled  to  a  burgess  ticket.  The  respondents  pleaded — 
T.  That  the  application  was  competently  brought  at 
their  instance. — IL  That  it  was  competent  before  the 
Magistrates,  as  the  proper  guardians  of  the  public 
rights,  and  bound  to  maintain  the  privileges  of  the 
burgh  entire. — III.  It  had  been  the  immemorial  prac- 
tice uf  the  burgh,  and  of  all  other  burghii,  to  prosecute 

similar  questions  in  the  way  adopted  in  this  case 

IV.  As  the  object  of  the  application  was  not  to  extend 
any  right  in  the  Magistrates,  bat  to  vindieate  what  bad 
all  alon^  been  exercised,  no  declarator  was  necessary^ 
and  the  jurisdiction  of  the  Magistrates  was  quite  compe- 
tent.— V.  By  the  charter  of  the  burgh,  the  Magistrates 
have  power  of  excluding  all  who  are  not  burgesses,  or 
who  have  not  heritoble  feu-rights  within  burgh,  from 
exercising  trado  there. — VI.  This  power  may  be  as 
fully  exercised  by  Magistrates  of  a  burgh  of  barony. 
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IIS  by  thine  of  a  royal  burgh. — VII.  Tbe  exoeption  in 
favour  of  tboae  kttving  heritable  fen-rights^  exlenii* 
only  lo  such  as  have  bad  charters  from,  or  confirmed 
by  the  superior,  or  by  the  Magistrates,  which  the  ad* 
vocators  ao  not  hold.  Besides,  all  subinfeudation  is 
prohibited  by  the  charter,  and  the  rights  of  the  advo* 
cators  are»  therefore,  a  non  hakenie  voiestatem,  and  iaept ; 
and  also,  they  have  not  been  followed  by  infeftment. 
— VIII.  It  is  not  competent,  ope  exceptionis^  to  object 
to  the  charter  1700,  as  being  beyond  the  Act  of  Par- 
liament 1591,  especiaUy  as  the  former  has  been  fortified 
by  possession  for  a  century  and  a  half.— IX.  The  fine 
imposed  was  not  exorbitant. 

The  Lord  Ordiaary,on  1st  June  l8Sl,pfonoiiiiced 
this  interlocutor : 

**  The  Lord  Ordinary  havine^  considerecl  tbe  closed  record, 
and  heard  rouaiel  for  the  parties,  In  reipect  the  caase  involves 
questions  depending  upon  the  construction  of  charters  granted  to 
the  buiigh  of  Kilmarnock,  and  that  there  is  no  distinct  averment 
in  the  record,  that  the  respondents  have  been  in  the  actual  and 
undisputed  possession  of  tbe  rights  they  claim  under  those  char- 
ters. Sustains  the  objection  to  the  jurisdiction  of  the  Magistrates 
of  Kilmarnock,  advocates  the  cause,  assoilzies  the  advocators, 
and  decerns:  Finds  them  entitled  to  expenses,  subject  to  modi- 
-fication :  Remits  the  account  thereof  when  lodged,  to  the  Audi- 
tor, to  tax  the  same,  and  report.-* A'b/e.— Whether  persons  in- 
feft  in  subjects  within  the  burgh  of  Kilmarnock,  but  not  holding 
immediately  of  the  superior,  or  persons  who  have  purchased  feus, 
paid  the  price,  and  entered  into  possession,  but  who  have  not 
comi^ted  any  feudal  title,  are  free  buvgesses  of  the  bargh,  by 
virtue  of  the  exception  contained  in  the  charter  1 700,  and,  these- 
fore,  entitled  to  carry  on  trade  or  merchandise  without  a  burgess 
ticket,  are  questions  of  some  di^culty,  depending  upon  the  con. 
struction  of  that  charter.  The  Magistrates  do  not  aver,  that 
persons  in  those  situations  have  always  been  excluded  in  practice. 
A  question  also  is  raised,  whether  tbe  Magistrates  have  a  power 
to  fine  to  the  amount  they  have  done,  which  also  depends  upon 
the  constnicdon  of  the  charter,  and  the  possesMou  following 
upon  it.  This  case  strongly  resembles  that  of  Towers  against 
Templeton,  mentioned  in  the  pleadings,  which  came  from  the 
same  burgh.** 

The  respondents  havine  reclaimed,  the  Court  or- 
dered cases,  that  the  opinions  of  the  Judges  of  the 
other  Division*  and  of  the  Lords  Ordinary,  might  be 
taken  ;  upon  considering  whichy  the  consulted  Judges 
returned-  the  following  opinion : 

**  We  are  of  opinion  that  the  interlocutor  of  the  Lord  Ordi- 
nary is  right.  In  expressing  this  opinion,  we  do  not  mean  to 
throw  any  doubt  on  the  authority  oiP  the  decisions,  by  which  it 
has  been  held,  that  the  msgii|trstes  of  a  burgh  are  eosipetent 
judges  in  many  causes  relating  to  the  levying  of  customs,  or  the 
privileges  of  freemen.  Notwithstanding  the  interest  which,  as 
trustees  for  the  community,  they  have  in  surh  questions,  their 
jurisdiction  to  try  them  has  been  recognised  by  so  long  a  course 
of  practice,  that  it  mnst  be  considered  as  legally  established. 
Our  opinion  in  the  preaent  case  rests  on  the  particular  nature 
of  the  question  on  which  the  merits  of  it  wholly  depend.  The 
original  summons,  indeed,  being  expressed  m  very  general 
terms,  which  do  not  disclose  the  real  question  intended  to  be 
tried,  may  have  an  apparent  competency,  as  seeming  to  be 
merely  a  simple  claim  aji^nst  unfreemen  for  carrying  on  trade, 
without  having  iibtained  bvrgesa  tickets  and  paid  Uie  dues  of 
entry,  contrary  to  the  acknowledged  privileges  of  the  bargh. 
But  the  defence  stated,  and  the  record  subsequently  made  up» 
clearly  shewed,  that  the  question  really  to  be  tri^d  and  determin- 
ed was  a  question  as  to  the  construction  and  effect  of  the  char- 
ters of  the  burgh.  This  is  the  true  nature  of  the  cause,  as  re- 
ferred to  in  the  Lord  Ordinary's  interlocutor;  and  we  think, 
that  the  question  of  jurisdiction  in  regard  to  it  nvst  be  con- 
sidered in  the  tame  manner,  as  it  must  have  been,  if  the  sum* 


nnons  had  set  forth  tbe  actual  matter  in  controversy,  and  con- 
cluded to  have  it  found  that,  by  a  jtist  ronstruction  of  the  char- 
ted*, the  holders  of  property  by  feu  -rights,  in  the  situation  of  the 
defenders,  were  not  entitled  to  the  privileges  of  freemen.  We 
are  of  opinion,  that  this  i^  the  true  character  and  substance  of 
'  the  present  cause;  and  that  the  Magistrates  of  the  burgh  have 
no  jurisdiction  to  try  an  action  of  such  a  nature.  The  magis- 
trates of  a  burgh  have  jurisdiction  in  actions  of  abstracted  multures 
from  the  town's  mill.  But  if  such  an  action  were  brooghf,  for 
the  purpose  of  establishing  for  the  first  time  the  buigh*s  right  to 
a  particular  species  of  thirlage,  and  the  defence  were,  that  they 
had  no  such  right  by  their  titles,  it  would  be  cleariy  incompetent 
for  the  magistrates  to  consider  or  determine  such  a  question. 
The  case  would  at  least  have  been  more  doubtful,  if  there  had 
been  a  distinct  averment  and  ofT^r  of  proof  on  the  record,  of  an 
established  usage,  either  of  persons  in  the  situation  of  the  de- 
fenders having  been-  required  to  enter,  and  having  in  fact  entered 
as  burgesses,  or  of  their  having  been  constantly  excluded  from 
the  exercise  of  trade.  Bat  we  see  no  such  avermeol  on  tbe  rew 
cord ;  the  passsge  quoted  from  a  paper  of  replies  in  the  case  of 
the  respondents  being  a  mere  statement  of  an  abstract  opinion 
held  as  to  the  effect  of  the  charter,  and  not  an  offer  to  prove  any 
thing  specific  as  matter  of  fact.  As  we  observe  it  stated  in  the 
case  for  the  respondents,  that  they  have  raised  an  action  of  de- 
clarator for  trving  the  question  as  to  the  effect  of  their  charter, 
there  will  be  full  opportunity  in  that  action  for  discussing  every 
question,  whether  of  fact  or  law,  which  may  be  involved  in  the 
case,** 

The  case  having  been  advised,  the  Court  unani* 
monsly  concurred  in  the  opinion  thus  given,  and  ad- 
hered to  the  Lord  Ordinary's  interlocutor. 

First  Division* — Lord  Ordinary,  Corehouse. — Act,  A.WoodL 
-~i^/r.  Cowan.— Oairdnerib  Robertson,  and  J.  Donaldsoo^W.S.^ 
Agents.— Sir  R.  Dundas,  Oerk [J.  r.  />.] 

I2ih  Maif  1832. 

Ko.  314.— A.  Punuer,  ti.  B.  Defender. 

Partnerahip — Pactum  Blicitum — A  law  agent  in  ike  eountiy 
having  MtffnUated  with  m  penon  about  to  practise  before  the  Sa- 
pnme  Courtf  for  one^hird  of  the  pro/Us  of  hi»  busittets,  cnrried 
OH  in  Edinburgh,  in  consideration  of  his  advancing  mone^  pir 
the  pvrpose-'^Hkdf  Uud  suck  an  agreement  uwi  a-  pactum  Uli- 
citiini. 

On  I7th  October  1818,  a  minute  of  agreement  wiu 
entesed  into  between  the  pursuer,  a  writer  in  the 
country,  and  the  defender,  then  a  clerk  in  EUiinburgh, 
whereby  the  former  enffagnd  to  make  an  instant  ad- 
vance of  £100,  to  enable  the  defender  to  be  admitted 
an  agent  before  the  Supreme  Court,,  and  to  place  at 
his  disposal  the  sum  of  £400,  and  snch«ftirther  sums 
of  money  as  from  time  to  time  might  be  required  for 
conducting  the  bu8inesa,-—eiiflaging  at  the  sametime 
to  promote  the  defender's  interests,  <*  as  much  as 
shall  not  interfere  with  the  free  exercise  of  his  own 
profession,"  and  in  return,  stipulated  for  one-third  of 
the  profits  to  be  realised  from  the  business,  which  he 
was  to  be  entitled  "  to  retain  from  his  own  private, 
and  from  his  clients'  aoeounts."  The  minute  pro- 
yided,  that  the  agreement  should  be  kept  "  private,'* 
and  afterwards  expended  in  a  valid  and  regumr  form. 
The  agreement  was  lo  subsist  for  five  years  from  llth 
November  1818,  but  eventually  for  only  two  years. 
No  formal  contract  followed  upon  this  agreement,  and 
the  defender  allegjsd  that  the  only  stipulation  of  the 
minute  which  hadoeen  fulfilled  by  tlie  pursuer,  was  tbe 
advance  of  £100,— the  greater  part  of  ii*hich  had  been 
repaid  shortly  afterwards,  and  some  advances  from 
time  to  timei  daring  the  first  ten  months^  to  the 
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amount  of  £245,  which  was  insofficient  to  discbarge 
sums  disbarsdd  on  the  pursuer's  own  private  account, 
and  that  of  his  clients.    States  were    made  up  to 
August   I8I9,   showing  this; — and  in   April   1820, 
a  new  state,  on  the  understanding  that  the  propos- 
ed copartnery  had    been   abandoned.      This   latter 
state   was   followed   periodically  afterwards, — twice 
annually   during  the  remaining  portion  of  the  five 
years, — and  parties  continued  to  act  in  the  same  man- 
ner down  to  October  1826,  when  the  defender,  de- 
clining to  do  farther  business  for  the  pursuer,  raised 
action  against  him  for  payment  of  sundry  accounts 
of  bnsinesH,  which  led  to  tite  present  action,  in  June 
1827,  at  the  instance  of  the  pnrsuer  against  the  de- 
fender, concluding  that  he  should  hold  just  count  and 
reckoning  with  the  pnrsuer,  and  that  it  should  be 
found  and  declared  that  the  agreement  between  the 
parties  was  ralid  and  obligatory,  and  that  the  defender 
was  bound  to  produce  states  of  the  profits  and  losses 
arising  in  his  business,  from  November  1818  to  No- 
vember 182S,  and  to  pay  the  pursner  his  proportion 
thereof  in  terms  of  the  minute  of  agreement.     In 
defence,  it  was  maintained,  that  the  agreemeut  had 
been  abandoned  shortly  after  its  date ;  that  the  par- 
ties never  adjusted  its  terms,  and  that  the  pursner  had 
not  implemented  his  part  thereof;  and  that,  even  had 
it  been  regularU  executed*  it  would  have  been  illegal. 
The  Lord  Ordinary  pronounced  this  interlocutor : 

«'  The  Lord  Ordinary  (1 3t1i  December  1831,)  having  heard 
parties'  procurators,  and  considered  the  closed  record,  Finds 
that,  by  th«  agreement  libelled,  the  pursuer,  an  agent  in  Glas- 
gow, undertook  to  employ  the  defender,  an  agent  in  Edinburgh, 
in  the  buainesa  of  bis  clients,  and,  in  return,  atipolated  for  a 
third  part  of  the  profits  derived  by  the  defender  from  that  busi- 
ness :  Finds  that  it  was  also  part  of  the  agreement  that  itshouM 
be  kept  secret :  Fhids  that  such  an  agreement  was  illegal :  And 
therefore,  sustains  the  plea  of  pactum  UlicHnm  :  assoilzies  the 
defender  from  the  conclusions  of  the  action,  and  decerns : 
Finds  tbe  defender  entitled  to  expenses,  and  allows  an  account 
thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor.** 

The  pursuer  reclaimed,  and  pleaded — L  A  party 
ORtering  into  a  contract  is  bound  to  abide  by  its  con- 
dittons,  and  implement  its  terms.  The  pursuer  is  en- 
titled to  obtain  a  fair  count  and  reckoning  with  the 
defender. — II.  The  case  of  Brashe  is  not  in  point ; 
because,  in  that  case,  there  was  a  violation  of  a  rule 
of  the  Inferior  Court.  In  the  Court  of  Session,  there 
wa0  »a  Act  of  Sederunt  against  a  partnership  between 
an  agent  of  the  Supreme  and  Inferior  Courts.  A  per- 
son may  advance  capital  to  a  legal  practitioner,  and 
9ti)fulate  a  share  of  his  profits.  Such  a  practice  might 
be  liable  to  abuse,  but  tliat  did  not  affect  the  princi- 
ple of  the  question;  The  stipulation,  that  the  contract 
was  to  be  kept  secret,  did  not  render  it  illegal.  Answer- 
ed— I.  As  the  alleged  contract  of  copartnerv  libelled  on, 
was  never  executed  in  any  regular  and  valid  form,  and 
a9  it  was  never  even  adjusted  between  the  parties,  in 
its  most  essential  clauses^  it  never  was  bmding  on 
either  party.-— II.  Even  if  the  terms  of  the  contract 
had  been  arranged,  they  were  not  followed  out  by  im- 
plement. The  pursner  refused  to  g^ve  the  defender 
the  benefit  and  considerations,  in  respect  of  which 
alone  a  partnership  had  been  proposed  to  be  entered 
into.  The  parties,  by  their  whole  conduct  and  pro- 
ceedings, recently  after  its  proposed  commencement, 
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and  during  the  whole  course  of  their  subsequent  cor- 
respondence with  each  other,  not  only  during  its  al- 
leged subsistence,  but  for  three  years  afterwards, 
showed  they  had  abandoned  the  proposed  partner- 
ship.— III.  Had  any  agreement  been  entered  into 
between  the  pursner  and  defender  for  the  division 
of  the  professional  profits  of  the  latter,  it  would  have 
been  a  pactum  illtcHum, — IV.  The  present  action 
being  laid  solely  on  the  allegation  of  a  valid  con- 
tract having  subsisted  between  the  parties  from  No- 
vember 1818  to  November  1823,  and  for  an  ac- 
counting, as  in  a  case  of  partnership,  for  the  trans- 
actions of  that  period  of  time,  the  pursuer  cannot, 
under  his  present  summons,  demand  an  accounting  with 
the  defender,  beyond  the  period  limited  by  the  alleged 
contract.  Any  claim  of  set-off,  or  compensation,  the 
pursuer  may  pretend  to  have,  from  November  1823 
downwards,  the  defender  is  ready  to  meet,  rn  the 
counter  action  at  his  instance,  when  relevantly  stated. 
At  advising, 

I*ord  JtttiieS'Clerk  said,  he  had  formed  a  dear  opinion  on  the 
case,  the  first  time  it  waa  before  the  Court.  He  would  tet  hia 
face  against  sacrificing  the  interests  of  the  public  to  that  of  agents. 
To  countenance  such  a  contract  as  that  contended  for,  wotud  re- 
sult in  this,  that  every  case  in  the  Inferior  Court  would  be.  forced 
into  the  Supreme  Court,  whether  it  ought  to  be  so  or  not,  to 
the  great  injury  of  the  clients,  because  the  profits  of  the  agent 
depended  upon  such  a  course.  It  was  an  element  of  sncb  a  con- 
tract, that  it  was  to  be  kept  secret ;  for  if  sudi  a  contract  were 
known  to  exists  no  person  would  have  employed  them  as  agents. 
In  Brashe's  case,  the  leading  ground  of  the  decision  was,  that 
no  agent  of  the  Inferior  Court  was  to  be  allowed  to  make  profit 
from  the  business  of  a  practitioner  before  the  Supreme  Court. 
He  would,  therefore,  adhere. 

Xord  ll(f(«i(Ho6anA:  concurred,  and  thought  that  the  regulationa 
of  Court,  and  the  interests  of  litigants,  required  that  they  should 
disconntenaaoe  such  a  practice. 

The  Coart  unanimously  adhered,  and  found  addi- 
tional expenses  dne. 

Defender's  Authority.— Brashe  v.  Mackinnon;  Fac.  ColL 
March  1820. 

Second  Dirision.— Lord  Fullerton,  Ordinary. — Act,  Dean  of 
Faculty  (Hope)  and  Monimth,^- Ali,  Cuninghame  and  Neaves. 
—A  'Hill,  W.S.,  and  C.  F.  Davidson,  W.S.,  Agents — Mr 
Thomson,  Clerk.~[/.  /r.  H.] 

I2th  May  1832. 

No.  815. — BORBinoE  &  Co,,  and  their  AIandatoSy,  lie.  Pur* 
tuert,  p,  WiLUAM  SruaaocK,  Respondeni  and  Defender, 

Accounts— Discoant— Fancy  Goodtt--' A  perfumer  in  Sdinburgk 
kiunng  pureAasedfJrom  a  London  houte^jwiey  goodt  g  and  kamng 
keen  sued  for  paymeni  thereof  wUhin  tix  monthsjrom  the  date  of 
the  invoice  t  and  a  proof  having  been  allowed  of  the  practice  qftha 
Jradet  tending  to  theW'^I.  Thatf  by  the  rule  of  the  trade  in  such 
artideSf  immediate  payment  could  not,  in  ordinary  cases,  be  de- 
mandedm-'—IL  That  for  cash,  10  per  cetit,  discount  wea  aitowed,^^ 
III,  Thatf  at  the  option  of  the  purchaser,  str  months*  credit  mighi 
be  taken,  and  if  payment  was  then  made,  Jitte  per  cent,  discount 
was  allowed. — IV.  That  12  months*  credit  might  be  taken,  antl 
then  no  discount  was  given, — Held,  That  a  party  who  had  sued 
for  payment  offincy  articles  before  the  expiry  of  six  monthsfrom  . 
the  order,  was  liable  in  modified  expenses. 

The  respondent,  a  perfumer  in  Edinburgh,  pur- 
chased fancy  goods  from  the  advocators  to  the  amount 
of  £33,  9.  II.,  consisting,  inter  alia,  of  combs,  brushes, 
beads,  trinkets,  pink  sancers,  &c.  The  invoice  was 
dated  SOth  Jnne  1828,  and  the  advocators  raised  an  ac« 
tion  for  payment  before  the  Bailies  of  Edinburgh,  on  the 
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13th  December  thereafter, being  within  six  months  from 
the  date  of  the  order.  In  defence,  it  was  maintained, 
that  the  action  was  premature ;  and  that,  bv  the  invari- 
itble  practice  of  the  trade,  1 2  months'  credit,  from  the 
date  of  the  invoice,  was  giren  for  goods  of  the  fancy 
description.  The  respondent,  on  the  expiration  of  the 
year,  paid  the  price,  under  reservation  of  all  questions 
of  expenses.  A  proof  by  both  parties  was  allowed 
on  27th  March  1829,  in  which  it  appeared,  that  the 
general  usage  of  the  trade  in  fancy  goods  was,  that 
the  travellers  of  the  London  houses  made  two  journies 
in  the  year, — that  if  payment  was  made  for  such  goods 
in  cash,  £10  per  cent,  discount  was  given,  and  if  at 
the  end  of  six  months,  that  £5  per  cent,  was  allowed, 
but  that  if  credit  was  taken  for  12  months,  no  discount 
was  given.  After  a  variety  of  procedure,  the  Bailies 
pronounced  this  interlocutor  (21st  May  1830)  : — 

*<  Having  considered  the  revised  condescendence  for  the  de- 
fender, revised  answers  for  the  pursuers,  proof  adduced  for  both 
parties,  and  whole  process,  Find  it  instructed  by  the  proof, 
that  the  usual  practice  of  the  trade,  in  regard  to  fancy  articles  of 
the  description  in  the  account  libelled  on,  was  for  the  furnisher 
to  seek  payment  at  the  end  of  six  months  after  the  order  was 
given  ;  and,  if  the  payment  was  then  made,  to  allow  a  discount 
of  five  per  cent. ;  and,  if  the  payment  was  not  then  made,  that 
no  discount  was  allowed :  Find  it  proved,  that  this  was  the 
general  (though  not  universal)  practice,  even  with  regard  to 
furnishings  to  a  party  upon  a  first  order,  unless  some  other  sti- 
pulation was  made  at  the  time  the  order  was  given,  or  the  party 
who  gave  the  order  was  informed  at  the  time  that  the  invoice 
price  was  to  be  paid  within  the  six  months:  Find,  in  the  cir- 
cumstances in  which  the  order  was  given  by  the  defender,  and 
there  being  no  mention  in  the  invoice  as  to  the  term  of  pay- 
ment, that  the  defender  was  justified  in  supposing  that  the  goods 
were  furnished  on  the  usual  terms,  and  at  the  usual  credit: 
Find  that  the  pursuers  raised  this  action  before  the  expiry  of 
six  months  from  the  date  of  the  order,  And  that  they  have  not 
assigned  any  sufficient  or  satisfactory  reason  for  doing  so :  Find 
that  the  defender  did  not  object  to  the  amount  of  the  account, 
but  only  to  payment  being  demanded  before  the  expiry  of  the 
usual  credit,  according  to  the  usual  practice  of  the  trade,  in  re- 
gard to  similar  articles ;  and,  in  respect  it  appears  from  the  re- 
cord, that  the  principal  sum  sued  for  has  been  paid,  therefore, 
and  for  the  reasons  assigned  in  the  preceding  findings,  and  the 
demand  of  payment  having  been  made  prematurely,  and  the  pur- 
suers having  denied  the  practice,  in  consequence  of  whicE  the 
whole  expenses  have  been  occasioned,  assoilzie  the  defender; 
Find  the  pursuere  liable  in  expenses  of  process,  of  which  allow 
an  account  to  be  given  in,  to  be  taxed.*' 

Burbidge  &  Co.  advocated,  and  pleaded— Where 
goods  are  confessedly  sold  and  delivered,  the  pur- 
chaser is  bound  to  pay  the  price  on  demand,  nnless 
he  can  instruct  that  a  certain  term  of  credit  was  spe- 
cially stipulated,  or  at  least  so  fixed  by  the  invariable 

practice  of  the  trade  in  similar  cases.  Answered I.  In 

all  contracts  between  merchants  or  traders,  the  common 
usageof  trade  is  understood  and  implied,  where  nothing 
is  stipulated  to  the  contrary.— 1  J.  It  is  established 
by  the  evidence  in  process,  that  the  common  usage 
among  the  trade,  with  regard  to  the  description  of 
furnishings  libelled  on,  was  to  allow  a  credit,  or  make 
no  demand,  for  the  period  of  six  months,  and  at  the 
end  of  that  period,  either  to  give  a  discount  of  five 
per  cent,  for  a  settlement,  or  an  extention  of  credit 
for  another  similar  period  ;  and  that  this  was  the  es- 
tablished and  understood  rule  of  trade,  where  the 
house  making  the  furnishing  did  not  specially  stipu- 
late for  a  diflfereht  mode  of  settlement.-.- 1 11.  The 


action  at  the  instance  of  the  advocators,  which  was 
laid,  not  for  the  prices  charged  under  a  discount,  but 
for  the  full  credit  prices,  having  been  brought  before 
the  lapse  even  of  the  first  six  months,  and  having 
been  attempted  to  be  supported  on  a  false  denial  of 
the  practice  of  the  trade,  the  interlocutor  of  the  Ma^ 
gistrates,  finding  it  to  have  been  premature  and  ia- 
competent,  and  awarding  expenses  against  the  pur- 
suers, is  in  all  respects  well  founded. 

Lord  Fiillorton  then  pronounced  this  judgment, 
(i7th  December  1831): 

**  Having  heard  parties*  procurators,  and  considered  this  closed 
record,  Finds  that  this  was  an  action  brought  by  the  advocators 
for  payment  of  the  price  of  certain  goods  furnished  to  the  de- 
fender, a  retail  dealer  in  such  goods :  Finds  that  the  defender, 
while  admitting  his  liability  for  the  price  libelled,  demanded  to 
be  assoilzied,  in  respect  that, '  by  the  invariable  practice  of  the 
trade,  a  purchaser  of  goods  of  the  description  of  those  sued  for 
is  entitled  to  twelve  months*  credit  from  the  date  of  the  invoice,' 
and  that  the  action  was  brought  before  that  period  of  credit  had 
expired :  Finds  that  this  averment  of  usage  having  been  denied 
by  the  pursuers,  a  proof  was  allowed  in  the  Inferior  Court : 
Finds,  that  during  this  investigation,  the  term  of  payment,  as 
admitted  by  the  defender,  having  arrived,  the  money  was  paid 
and  receiveid  under  the  reservation  of  all  questions  of  expenses : 
Finds,  that  it  is  admitted  by  the  defender,  that  there  was  no  ex- 
press agreement  as  to  the  term  of  credit :  And  further,  upon 
considering  the  said  proof.  Finds  it  not  proved  that  in  transac- 
tions of  the  description  in  question,  there  is  any  invariable  prac- 
tice and  usage  of  trade  in  regard  to  the  credit  allowed  on  the 
purchase  of  such  goods :  Therefore  advocates  the  cause,  reals 
the  interlocutors  complained  of,  repels  the  defence,  and  decerns : 
Finds  the  advocators  and  pursuers  entitled  to  their  expenses, 
both  in  this  and  in  the  Inferior  Court,  and  allows  an  account 
thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor.** 

Sturrock  reclaimed.     At  advising, 

Lord  Cringletie  said,  that  it  appeared  from  the  proof,  that  the 
money  mi^ht  be  demanded  at  the  first  journey  after  the  goods 
were  funushed,  and  that  five  per  cent,  would  then  have  been 
allowed.  The  only  point  of  difficulty  now  was  as  to  the  ex- 
penses. He  thought  both  parties  were  to  blame.  •  The  respon- 
dent was  wrong  in  saying  that  12  months*  credit  was  the  invari- 
able usage  of  the  trade ;  and  the  advocators  were  to  blaroe  in  not 
explicitly  denying  it.     He  would  give  neither  party  expenses. 

Lord  GletiUe  concurred  in  the  opinion  ^at  no  eqwnsei 
should  be  given  to  either  partv.  There  was  no  contract  here. 
But  the  evidence  was  strong  that  the  party  might  call  for  pay- 
ment at  the  expiry  of  six  months.  This  was  the  leading  feature 
of  the  pursuers'  condescendence.  But  the  defender's  statement 
appeared  more  consistent  with  truth,  that  there  was  to  be  IS 
months*  credit,  and  no  discount*-or  six  months*  credit  and  fire 
per  cent,  discount.  But  what  was  the  use  of  ^ing  into  the 
question  of  expenses,  when  the  price  had  been  paid  ?  The  proof 
went  on  after  the  payment  of  the  account.  It  should  have  stopt 
there,  and  all  the  expenses  of  prosecuting  it  farther  would  have 
been  saved. 

Lord  Mecuiowbank,^~There  being  no  special  agreement  be- 
tween the  parties,  are  there  any  lermini  habiies,  or  presumption  of 
law,  to  support  the  pleas  maintained  ?  I'he  weight  of  proof  wu 
in  the  defender's  favour,  and  the  witnesses  were  all  in  the  same 
trade.  Messrs  Mackay  and  Marshall  alone  dissented.  The 
pursuers*  witnesses  are  in  a  different  line,  and  do  not  speak  so 
positively  and  distinctly  as  those  of  the  defender.  The  witnesses 
of  the  defender  swear,  that  such  goods  as  those  furnished  are  not 
payable  on  delivery, — so  that  the  case  is  taken  out  of  the  ordi- 
nary rule  of  law.  They  depone  that  payment  is  made  at  two 
terms,— Jirit,  it  may  be  demanded  at  six  months,  with  a  discount 
of  five  per  cent.  But  not  one  witness  swears  that  it  is  at  the 
option  of  the  seller  to  demand  payment  then,  and  pursue  for  it 
It  is  at  the  option  of  the  purchaser  then  to  pay,  and  deoaand  the 
discount ;  or  $econd,  he  mny  take  credit  to  the  end  of  the  year,  and 
pay  in  full,  without  discount.     But  here  the  sellers  demand  pay- 
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ment,  and  mise  action  for  it  before  even  the  expiry  of  the  six 
roondw.  They  bad  no  right  to  do  so,  as  the  respondent  was 
not  vergens  ad  inopiam.  Perhaps  'invariable'*  was  not  the 
best  word  that  might  have  been  used,  but  it  was  evident  that 
the  defender  meant  the  usual  or  general  rule  of  the  trade.  Such 
i^-as  established  by  the  proof.  The  pursuers  had  been  to  blame 
in  the  conduct  they  bad  pursued.  He  would  find  them  liable  in 
expenses. 

Lord  JuHice-Clerk  could  not  concur  with  the  Lord  Ordinary, 
who  bad  found  the  pursuers  entitled  to  full  expenses  here,  and  in 
the  Inferior  Court.  The  defender  did  use  the  phrase  "  invari- 
able" rule  of  trade ;  and  here  lay  the  difficulty  of  the  case.  But 
then  he  was  not  tied  down  to  this,  for  the  proof  is  of  the  whole 
averments  in  the  condescendence  and  answers.  The  pursuers 
maintained  in  their  auiiwers,  that  they  were  entitled  to  payment 
on  delivery.  But  all  the  witnesses  say  that  they  were  not  entitled 
to  pursue  for  payment  immediately.  The  pursuers  are  admittedly 
wrong  in  raising  their  action  before  the  expiration  of  six  months 
from  the  order.  Again,  the  defender  has  not  proved  that  the 
invariable  rule  of  trade  is  as  he  stated,  but  only  that  the  general 
nile  is  so, — and  therefore  he  should  be  found  entitled  to  modi- 
fied expenses. 

Lord  Meadovfhank* — It  was  going  rather  too  strictly  to  work 
to  tie  down  Inferior  Court  procurators  to  use  the  most  appro- 
priate words. 

The  Court  "  Adhere  to  the  interlocutor  of  the  Lord  Ordi- 
nary only  in  so  far  as  it  advocates  the  cause :  Recal  it  quoad 
ul'ra :  Find  the  respondent  entitled  to  expenses,  subject  to  mo- 
dification.*' 

Second  Division. — Lord  Ordinary,  FuUerton. — Alt,  Dean 
of  Faculty  (  Hope)  and  Penney. — AU.  P.  Robertson  and  Wm. 
Bell.— T.  M.  MofiTat,  Solicitor,  and  Smith  and  Kinnear,  W.S. 
Agenta.—  Clerk.— [J.r.H.] 

\%tk  May  1832. 

No.  316. — John  Workman,  Suspender,  v.  James  Smith,  &c. 

Ciiargert, 

Process — Competency^-^  reclaiming  note  not  having  been  ten^ 
dered  in  due  lime,  to  he  marked  by  the  Clerk  to  the  proceu-^ 
Held,  L  That  it  was  incompetent, — //.  That  the  act  of  the 
Court  writing  on  the  note,  and  tending  it  to  tlie  roll,  firmed  no 
bar  to  plemting  the  objection  of  incompetency. 

Lord  Medwyn,  on  13th  December  183 1,  pronounced 
an  interlocQtor  in  favour  of  the  chargers.  The  sus* 
pender  reclaimed  ;  and  having  taken  the  management 
of  bis  own  case,  be  omitted  to  get  the  note  marked  in 
time  by  the  Clerk  to  the  process.  The  note  appeared 
among  the  single  bills,  and  was  sent  to  the  roll. 
When  the  case  was  put  out  for  advising,  it  was  ob- 
jected, That  the  note  was  incompetent,  m  respect  that 
it  bad  not  been  marked  by  the  Clerk  t<»  the  process 
before  the  expiration  of  the  box-daj.  Answered — The 
note  could  not  be  got  ready  till  eight  o'clock  of  the 
night  it  was  due.  The  reclaimer  had  then  to  search 
for  the  collector  of  the  fee-fund,  but  was  unable  to 
discover  the  residence  of  the  Clerk  to  the  process  till 
next  day.  Besides,  no  objection  was  taken  when  the 
Court  wrote  on  the  note,  and  sent  it  to  the  roll,  and 
it  was  too  late  now  to  state  it. 

Their  Lordships  were  of  opinion,  that  the  cases  of 
Anderson  and  Stewart  settled  the  point,  and  that  the 
objection  was  taken  in  time. 

The  Court  refused  the  note. 

Authoritiea.— Stewart,  16th  November  1896;  S.  &  D.  An- 
derson, 11th  Febmary  1832;  Jurist,  Vol.  IV.  p.  291. 

Second  Division.-* i#c^  G.  O.  Bell.— if/^  Skene. — Brown 
fc  Sheels,  W.  S.,  Cbargers' Agents.— Mr  Thomson,  Clerk. — 
[J.  ^.  jy.] 


1 5th  May  1832. 

No.  817 John  C  Farquharson,  Assignee  of  Lockwood  & 

Company,  Pfiiiioner,  v.   John  Thomson,  Trustee  on  Ma- 
son, Baird  &  Company's  Ebtatb,  Respondent. 

Bankrupt  —  Bill  —  Double  Ranking — Dividends  — Trustee  -* 
Judgment  of-— ^  party  haoin^  sold  goods  on  commission^ 
and  having  drawn  a  billt  which  was  accepted  by  the  purchasers 
far  the  price ;  and  thereafter,  having  fraudulently  issued  another 
bill  for  the  said  price, — and  these  bills  having  come  into  the  hands 
of  onerous  and  bona  fide  holders,'^and  the  price  having  been 
consigned  in  a  muUiplepoinding  by  the  purchasers,  and  divided 
equally  among  the  said  holders  of  the  bills ;  and  one  of  the  hold" 
ers  having  been  ranked  on  the  bankrupt  atate  of  the  drawers  far 
tlie  balance — Held,  /.  That  the  other  holder  was  also  entitled  to  be 
ranked  on  said  estate, — //.  That  in  consequence  of  the  fraud  of 
the  drawers,  two  debts  had  been  crecUed,  and  thtU  to  rank  b<Uh 
the  bona  fide  onerous  holders  of  the  bills  did  not  constitute  a 
double  ranking. 

Mason,  Baird  and  Company,  acted  as  commission 
agents  in   Aberdeen  for   Lockwood  and  Company, 
wool  merchants  and  cloth  manufacturers  at  f  I  udders- 
field.     In  1809,  they  effected,  for  their  constituents, 
a  sale  of  a  quantity  of  cloth  to  John  Robertson  and 
Company  of  Aberdeen,  of  which  firm  Patrick  Baird, 
one  of  the  company  of  Mason,  Baird  and  Company, 
was  also  a  partner.     For  the  amount  of  tliis  sale,  a 
bill,  dated  l2th  February  1810,  was  drawn  for  £1492, 
4s.  8d.,  by  Mason,  Baird  and  Company,  upon  Johii 
Robertson  and  (Company,  the  purchasers,   and  was 
accepted  by  Patrick  Baird,  signing  the  company  firm 
of  John  Robertson  and  Company.     This  bill  was  io" 
dorsed  by  Mason,  Haird  and  Company  to  Lockwood 
and  Company,  and  delivered  to  them  by  Patrick 
Baird.     Lockwood  and  Company  again  indorsed  it 
for  value,  to  Brook  and  Company,  bankers  in  Lon- 
don ;  and,  after  passing  through  a  variety  of  hands, 
it  came  back  to  Lockwood  and  Company,  who  were 
obliged  to  retire  it.  The  acceptors  refused  payment,  on 
the  ground  that  they  had  been  charged  on  another  bill, 
dated  22d  January  1 8 10,  for  the  same  transaction,  to  the 
amount  of  £1492,  14.  9,  drawn  by  Mason,  Baird  and 
Company,  and  accepted  by  John  Robertson,  who  signed 
the  nrm  of  John  Robertson  and  Company.     This  bill, 
the  petitioner  alleged*  had  been  unwarrantably  issued 
by  Mason,   Baird  and  Company,  who,  fraudulently 
assuming  a  power  of  procuration  with  which  they 
never  were  intrusted  by  Lockwood  and  Company, 
indorsed  it  first  to  them,  and  then,  as  per  procuration, 
from  them  to  Andrew  Davidson.     After  several  in- 
dorsations, it  came   into   the  possession  of  Robert 
Davidson,  Andrew's  brother,  who  charged  Robertson 
and  Company  as  acceptors,  and  Lockwood  and  Com« 
pany  as  indorsers,  to  pay  the  amount.    Mason,  Baird 
and  Company,  having  in  the  meantime  been  seques- 
trated. Brook  and  Company,  who  then  held  the  one 
bill,  lodged  a  daim  for  its  amount,  and  for  expenses, 
against  Mason,  Baird  and  Company's  estate,  which 
was  entered  by  the  trustee  as  contingent,  in  respect 
that  payment  was  disputed  by  the  acceptors — Robert- 
son and  Company  and  Lockwood  and  Company  hav- 
ing refused  to  pay  the  two  bills.     Robert  Davidson 
also  lodged  a  claim  and  affidavit  in  the  sequestra- 
tion of  Mason,  Baird  and  Company,  for  the  sum  in 
the  other  bill.     After  various  processes  of  suspension 
had  been  rui^d  at  the  instance  of  the  parties  charged 
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88  obligants,  they  were  conjoined  with  a  muUiple- 
poindinff  broaght  by  Robertson  and  Company,  who 
stated  their  wUlingnest  to  pay  the  price  of  the  goods 
purchased  from  Lock  wood  and  Company,  and  called 
on  the  holders  of  the  two  bills  to  dispute  their  pre- 
ferences to  the  amonnt.  On  the  29th  November  1810, 
Lord  Herroand  found  Robertson  and  Company  liable 
only  in  once  and  single  payment;  and  this  interlocu- 
tor became  final.  The  Court  thereafter  found«  that 
Mason,  Baird  and  Company  did  not  possess  the  power 
of  procuration  which  they  had  assumed,  in  indorsing 
the  bill  for  £1492,  14.  9.  to  Andrew  Davidson,  and 
that  he  was  not  a  bona  fide  onerous  holder.  David- 
son appealed  ;  and  in  the  meantime,  the  respondent, 
as  trustee  on  Mason,  Baird  and  Company's  estate, 
Wought  an  action  of  reduction  of  the  bill  held  by 
Davidson,  as  having  been  indorsed  away  by  the  bank- 
rupts, without  value,  within  60  days  of  their  bank- 
ruptcy. In  this  action,  thetcostee  succeeded,  and  the 
bill  and  the  indorsations  were  declared  null  and  void. 
But  Davidson  afterwards  obtained,  without  oppo- 
sition, a  decree  of  reduction  reductive  of  tliat  judff- 
ment.  On  the  4th  July  I8l5,  the  House  of  Liorda 
reversed  tlie  judgment  of  the  Court  of  Session  against 
i}avidson>  and  remitted  the  case,  with  instructions, 
inter  alioy  to  receive  evidence 

"  ss  to  the  natare  of  the  dealing  of  the  respondenti,  Geoi^ 
JLockwood  and  Companv,  with  Mosoii,  Batul  aiid  Company, 
and  the  authority  which  Mason,  Baird  and  Company  had  to  in- 
dorse the  bill  of  exchange  of  the  22d  of  January  1810,  as  by  pro- 
curation for  the  respondents,  George  Lockwood  and  Company, 
so  as  to  make  the  said  respondents  liable  to  the  payment  as  in- 
doners  of  the  said  bill,  or  in  any  manner  to  transfer  such  bill  to 
Andrew  Davidson,  notwithstanding  the  indoraement  by  Maaon, 
Baird  and  Company,  either  by  striking  out  the  said  indorsement 
in  favour  of  the  respondents,  George  Lockwood  and  Company, 
or  otherwise,  without  making  the  said  respondents,  George 
Ix>ckwood  and  Company,  Imble  as  indorsers  of  the  bill.** 

The  decree  of  reduction  of  the  bill  held  by  David- 
son, obtained  by  the  trustee,  was  founded  on  by 
Lockwood  and  Company  as  extinguishing  his  claim  ; 
and  the  Court  held  that  it  was  a  fatal  objection, — 
found  it  unnecessary  to  proceed   with   the   investi- 

Sitions  pointed  at  in  the  remit  from  the  House  of 
ords, — and  preferred  Lockwood  and  Company  to 
the  whole  fund  in  medio,  payable  by  Robertson  and 
Company.  Against  this  judgment  Davidson  appeal- 
ed, and  the  House  of  Lords  reversed  it,  and  found 
that  the  previous  remit  must  be  carried  into  effect. 
Thereafter,  a  judicial  reference  was  made  of  the  whole 
canse  to  Lord  Fulierton,  then  at  the  Bar,  who  found 
— L  That  Lockwood  and  Company  were  onerous  bona 
fide  holders  of  the  bill,  dated  l'2th  February  1810| 
for  £1492,  4.  8.,  drawn  by  Mason,  Baird  and  Com- 
pany, and  accepted  by  Robertson  and  Company. — IL 
That  Robert  Davidson  was  also  an  onerous  and  bona 
>fr/tf  holder  of  the  bill  for  £l492,  14.  9.,  dated  22d 
January  1810,  drawn  by  Mason,  Baird  and  Company, 
and  accepted  by  Robertson  and  Company. — III.  That 
Mason,  Baird  and  Company  had  no  power  of  indors- 
ing by  procuration  of  Lockwood  and  Company,  and 
consequently,  that  Robert  Davidson  had  no  recourse 
against  them,  in  virtue  of  the  indorsement  by  procura- 
tion on  said  bill.— IV.  That  though  Mason,  Baird 
•pud  Company  had  no  right  to  indorse  by  procuration, 


and  consequently,  to  pledge  the  security  of  Lockwood 
and  Company,  yet  they  had  the  power  to  trantdnit 
the  bill  by  indorsing  it ;  and  that  the  effect  of  their 
own  blauK  indorsation  was  not  taken  off  by  the  in- 
termediate and  unauthorised  indorsation,  by  procora- 
tion  of  Lockwood  and  Company. — V.  That  Hubert 
Davidson,  and  Lockwood  and  Company,  should  rank 
pari  passu  on  the  fond  in  medio ^  payable  by  Robertson 
and  Company,  as  neither  of  these  parties  seemed  to 
have  a  right  of  preference. 

To  these  findmgs,  the  Court  interponed  their  aa« 
thority.  Brook  and  Company's  claim,  arising  from 
Lockwood  and  Company's  bill,  had  been  recognised 
by  the  trustee  on  Mason,  Baird  and  Company's 
estate,  as  contingent,  and  a  dividend  to  the  araoant 
of£S71,  13.  7-,  being  5s.  per  pound,  had  been  set 
aside  for  it,  to  await  the  issue  of  the  litigation,  then 
before  the  Court.  Davidson  drew  a  divideod  on 
his  claim,  and  Lockwood  and  Company  thereafter 
gave  in  a  new  claim  and  affidavit  for  the  balance  doe 
on  their  bill,  after  deduction  of  the  half  of  the  inm 
consigned  by  Robertson  and  Company  in  the  molti- 
plepoinding,  and  for  payment  of  the  expenses  incor- 
red  with  Davidson,  arising  from  the  fraudulent  con- 
duct of  Mason,  Baird  and  Company.  The  trustee,  at 
a  meeting  of  the  creditors,  on  29th  July  1829,  report- 
ed, that  the  claim  of  Lockwood  and  Company  should 
not  be  sustained, 

*'  A»,Jlrst,  In  regard  to  the  claim  for  the  sum  in  the  UU,  tbe 
same  daim  has  been  already  brought  forward ;  and  having  been 
objected  to,  the  objection  was  anatained  by  the  trustee,  and  the 
claim  rejected.  The  first  dividend  set  apart  upon  it  was  divided 
among  the  other  creditors  at  the  second  division,  and  all  this 
acquiesced  in  by  the  parties  who  had  claimed  to  be  ranked  oa 
the  estate ;  besides,  it  was  obvions  that  this  claim  conld  only 
have  been  made  against  Mason,  Baird  and  Company,  failing  the 
acceptors ;  and  it  could  not  be  denied  that,  in  this  case,  the  ac- 
ceptors had  paid  the  bill  in  full,  and,  besides,  Messrs  Lockwood 
and  Company  had  actually  received  payment  of  aajre  than  tfaey 
could  have  received  if  the  acceptors  bad  been  unable  to  piji 
and  it  had  been  necessary  to  claim  upon  the  estate  of  Mason, 
Baird  and  Company,  in  which  case  the  claimants  could  hsTe 
been  ranked  only  for  the  principal  sum,  and  interest  to  the  dote 
of  sequestration.  Under  the  decision  pronounced  by  Lord  Ful- 
ierton, it  might  perhaps  be  inferred  that  Measrs  Lockwood  aad 
Company  were  entitled  to  a  participation  of  what  was  obtained 
for  the  other  bill ;  but  that  was  a  question  with  which  Mason, . 
Baird  and  Compnny  had  nothing  to  do.  2d,  In  regard  to  tBe 
large  claim  for  expenses,  the  trustee  cannot  admit  them  as  in 
any  way  chai*geable  against  the  estate,  or  incurred  through  the 
conduct  either  of  Mason,  Baird  and  Company,  or  the  crediton ; 
but  at  all  events,  these  expenses  are  not  debts  prior  to  the  se- 
questration ;  and  it  is  clear,  that  if  they  are  considered  to  afik>ct 
the  estate,  the  claim  must  be  made  by  an  action  against  the  trus- 
tee, or  the  party  whom  Messrs  Locxwood  and  Company  con- 
sider liable ;  and,  till  these  accounts  are  regularly  constituted, 
they  can  never  be  received  by  him  as  oniiDary  debts  due  by  the 
estate,  in  competition  with  liquid  debts  prior  to  the  sequsstis- 
tion." 

The  creditors  aparoved  of  lhi»  report.  Farquhsr- 
son  having  acquired  right  by  assignation  to  the  claim 
of  Lockwood  and  Company,  presenlied  •  peCf  tion  and 
complaint  to  the  Court  against  the  report  of  the  trus- 
tee, and  prayed  the  Court 

"  to  recal  the  judgment  of  the  tras^tee  submitted  to  review ;  to 
find  that  the  petitioner  is  entitled  to  the  amount  of  the  dividend, 
with  the  Bank  interest  due  upon  it  set  apart  under  the  foresaid 
claim  of  Brook  and  Company,  and  also  to  such  further  dividends 


1832.] 


THE  SCOTTISH  JURIST. 


48t 


M  oagbt  to  hnwt  been  net  apart  on  tbe  said  claims  upon  the  snp- 
position  of  its  being  well  founded,  wben  further  dividends  were 
paid  to  the  other  creditors ;  or,  at  least,  that  he  is  entitled  to  a 
dividend  equal  to  the  dividends  received  by  the  other  creditors, 
so  far  as  the  funds  in  the  hands  of  the  trustee  will  allow,  upon 
tbe  claim  and  affidavit  recently  lodged,  such  diWdends  being  in 
either  ease  not  more  than  sufficient,  together  with  the  sums  that 
have  already  been  received  by  Lockwood  and  Company  from 
Robertson  and  Company,  to  pay  the  whole  amount  of  the  fore- 
nid  bill,  with  the  legal  interest  due  upon  it ;  and  further,  to 
find  that  he  is  in  like  manner  entitled  to  be  ranked  for  tbe  fore- 
said expenses  incurred  in  consequence  of  the  double  issue  of 
bills  by  Mason,  Baird  and  Company,  and  claimed  for  as  afore« 
said." 

An  objection  to  the  competency  of  the  complaint 
was  overruled  (aniea^  l8th  May  IS^iO,  Vol.  iii.  p.  371), 
and  the  petitioner  pleaded  en  the  merits, — I*  The 
claim  at  the  inatance  of  Brook  and  Company  (whom 
the  petitiener  reprevents)  for  the  amount  of  the  bill 
which  they  held,  accepted  by  Robertson  and  Company, 
and  drawn  and  indorsed  by  Mason,  Baird  and  Com- 
pany, having  been  conditionally  sastained  by  the  trus- 
tee of  Maaon,  Baird  and  Company,  as  entitled  to  rank 
in  the  event  of  fall  payment  not  being'  drawn  from 
the  acceptors ;  and  this  judgment  of  the  trustee  hav- 
ing been  acquiesced  in,  and  not  brought  under  review 
by  any  party  interested,  it  is  incompetent,  now  that 
the  condition  of  tbe  said  ranking  has  been  purified, 
to  object  to  the  petitioner's  right,  as  constituted  by 
the  judgment,  to  draw  the  dividends  effeiring  to  the 
claim,  and  he  is  entitled  to  rank  for  the  full  claim  ori- 
ginally made,  without  deduction  of  the  partial  pay- 
ments since  derived  from  other  sources,  to  the  extent 
of  drawing  full  payment  of  the  debt.— I L  While  this 
is  tme  as  to  the  principal  sum  in  the  bill,  the  peti- 
tioner's right  to  rank,  m  so  fietr  as  the  claim  for  ex- 
penses is  concerned,  is  equally  well  founded,  in  re- 
spect that  his  claim  on  this  ground  also  was  condi- 
tionally admitted  by  the  trustee,  whose  judgment  on 
the  point  was  never  complained  of,  nor  bronght  under 
review  by  any  party  interested. — III.  The  claim  at 
the  instance  of  Brook  and  Company  for  the  amount 
of  the  bill,  was  in  itself,  independently  of  the  judg- 
ment of  the  trustee  sustaining  it,  a  good  claim  against 
Mason,  Baird  and  Company,  who  were  liable  for  the 
amount,  not  merely  as  arawers  and  indorsers,  but  also 
from  their  having  fraudulently  issued  two  bilis  for 
the  tame  transaction,  in  which  transaction  Lockwood 
and  Company  (whom  Brook  and  Company  repre- 
sented) were  the  only  proper  creditors.  Ihe  claim  by 
Brook  and  Company  oetng  regularly  made,  well  found- 
ed in  itself,  and  never  regularly  rejected,  the  peti- 
tioner, as  now  standing  in  their  place,  is  entitled  to 
reeeive  the  dividends  payable  upon  it. — IV.  The  ex- 
penses claimed  as  occasioned  by  the  proceedings  with 
Davidson,  having  originated  in  the  fraud  of  Mason, 
JBaird  and  Company  in  issuing  two  bills  instead  of 
one  for  the  goods  sold  to  Robertson  and  Company, 
do  likewise,  independently  of  the  effect  to  whicn  the 
foresaid  judgement  of  the  trustee  sustaining  the  claim 
of  Brook  and  Company  is  entitled,  constitute  a  valid 
claim  against  the  estate  of  Mason,  Baird  and  Com- 
pany,— the  ground  of  the  obligation  to  pay  these  ex- 
penses being  the  fimnd  in  question  committed  by 
Mason,  Baird  and  Company  previous  to  their  se- 


questration, and  the  amount  of  these  expenses  being 
sufficiently  ascertained  and  specified. — V.  If  the  trus- 
tee has  paid  away  to  the  ether  creditors  the  dividends, 
or  any  part  thereof  effeiring  to  the  petitioner's  said 
claims,  as  he  has  done  so  without  any  proper  au- 
thority, and  without  intimation  to  the  petitioner  or 
his  authors,  he  must,  notwithstanding,  make  good  to 
the  petitioner  the  amount  of  the  dividends  so  effeir- 
ing, he  taking  his  recourse,  as  he  may  see  fit,  against 
-the  creditors  or  tbe  estate. — VI.  Independently  of 
the  right  of  the  petitioner  under  the  onginal  claim, 
he  is  entitled,  by  virtue  of  the  claim  more  recently 
made  in  name  of  Lockwood  and  Company,  to  rani: 
upon  the  funds  remuning  in  the  hands  of  tne  trustee^ 
to  the  effect  of  being  put  on  an  equality,  so  far  as 
these  fnnds  will  permit,  with  the  other  creditors,  by 
receiving  a  dividend  upon  his  claims  corresponding  to 
what  they  have  drawn. — VII.  The  trustee  and  cre- 
ditors of  Mason,  Baird  and  Company  can  found  no- 
thing* in  opposition  to  the  petitioner's  claims,  on  any 
objection  to  the  right  of  Davidson  to  the  bill  indorsed 
to  him,  in  respect  that,  holding  as  they  did,  a  decree 
of  reduction  of  the  said  bill,  and  of  Davidson's  right 
thereto,  they  allowed  him,  without  opposition,  to  pur- 
sue and  carry  through  an  action  of  reduction  reduc* 
tiv^  of  that  decree,  to  the  effect  of  ranking  and  re- 
ceiving a  dividend  upon  his  bill,  as  constituting  a  va- 
lid claim  against  the  estate  of  Mason,  Baird   and 

Company. 

Answered — L  The  amount  of  a  bill  having  been 
consigned  by  the  acceptor  and  proper  debtors  in  a 
process  of  multiplepoinding,  in  which  the  holders  of 
the  bill  were  claimants,  no  claim  can  afterwards  be 
made  upon  that  bill  against  the  drawers. — II.  A  claim 
having  been  made  against  a  sequestrated  estate,  and 
rejected  by  the  trustee,  a  scheme  of  division  made  up 
without  any  objections  to  the  trustee's  judgment 
within  the  statutory  period,  and  the  dividends  under 
it  paid,  it  is  not  competent  afterwards  to  renew  that 
claim  upon  the  same  document  of  debt,  either  for  prior 
or  future  dividends. — III.  Sequestration  stops  the 
currency  of  interest  A  party  making  a  claim  against 
a  sequestrated  estate  is  not  entitled  to  claim  interest 
on  his  debt  after  the  date  of  sequestration. — IV.  A 
creditor  of  a  bankrupt  having  received  payments  to 
account  of  his  debt,  is  bound  to  apply  these  payments 
in  extinction  of  the  principal  sum,  and  not  to  account 
of  the  interest  upon  that  principal  sum  after  the  date 
of  sequestration.— V.  The  expenses  of  litigation  in- 
curred by  a  creditor  in  vindicating  his  right,  as  against 
third  parties,  to  a  document  of  debt,  can  form  no 
ground  of  a  claim  upon  the  sequestrated  estate  of  the 
debtor  in  that  document,  when  neither  the  bankrupt 
nor  the  trustee  for  the  creditors  were  parties  to  that 
litigation,  where  the  litigation  occurred  after  seques- 
tratton,-*-these  expenses  never  having  been  constituted 
against  the  bankrupt  estate. 

Lord  Moncretff  then  pronounced  this  interlocutor, 
21st  December  1831  :— 

*'  Dismisses  tbe  complaint  as  laid  :  Finds  expenses  due,  and  re- 
mits the  account,  when  lodged,  to  the  Auditor  to  be  taied,  and 
report ;  reserving  to  tbe  complainer  his  claim  for  one  half  of  any 
future  or  further  dividends  which  may  be  allotted  to  the  claim  of 
Robert  Davidson  as  previously  ranked.— JVate.— The  Lord  Or- 
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binary's  ground  of  decision  is  this : — It  is  settled  by  final  judg- 
ment in  the  multiplepoinding,  that  Robertson  and  Company  were 
only  liable  in  once  and  single  payment — the  effect  of  which  is, 
that  they  were  held  liable  only  ^r  one  debt,  being  the  price  of 
the  wool,  as  contained  in  the  bill  then  held  by  firook  and  Com- 
pany, as  the  indorsees  of  Lockwood  and   Company.     It  is  also 
finally  settled  by  the  judgment  of  the  House  of  Lords,  that  the 
trustee  and  creditors  of  Mason,  Baird  and  Company,  were  war- 
ranted in  allowing  the  decree  of  reduction  reductivi  to  pass  in 
favour  of  Robert  Davidson.     The  effect,  therefore,  was,  and 
now  is,  that  the  full  sum  for  payment  of  one  of  the  bills,  viz. 
that  which  had  been  indorsed  to  Lockwood  and  Company,  was 
consigned  in  the  multiplepoinding,  and  ultimately  made  good 
according  to  the  judgment  on  the  judicial  reference ;  and  that  for 
the  other  bill,  Davidson  was  fully  ranked  on  the  estate  of  Mason, 
Baird  and  Company,  and  he  having  drawn  dividends  to  the 
amount  of  j£800  and  upwards,  Lockwood  and  Company  receiv- 
ed an  equal  sum  from  the  consigned  money  in  the  multiple- 
poinding.    Hanking,  in  the  ease  of  bankruptcy,  is  equivalent 
to  payment,  where  the  estate  is  solvent,  and  thus  the  result  is, 
tliat  the  full  amount  of  one  of  the  bills  was  paid  by  the  accep- 
tors, and  there  was  a  full  ranking  for  the  other  against  Mason, 
Baird  and  Company  as  the  indorsers.     To  sustain  this  com- 
plaint, therefore,  would  manifestly  be  to  allow  a  double  ranking 
for  the  same  debt,  or  what  is  worse,  a  ranking  for  a  bill  against 
the  indorser,  after  the  acceptor  has  paid  or  consigned  the  full 
amount  of  it.     If  the  complainer  has  a  claim  of  damage  against 
Mason,  Baird  and  Company,  on  account  of  the  loss  produced  to 
him  by  the  fraud  of  Baird,  which  gave  rise  to  the  competition 
with  Davidson,  it  may  be  a  different  matter.     But  it  is  impof^si- 
ble  to  allow  a  farther  equalising  ranking  on  either  of  these  bills, 
merely  because,  by  the  decree  in  the  judicial  reference,  a  portion 
of  the  consigned  money  was  awarded  to  Davidson.     But  if  any 
farther  dividend  should   be  paid  from  the  estate  of  Mason, 
Baird  and  Company  on  the  claim  held  by  Davidson,  certainly 
the  complainer  will  be  entitled  to  have  a  moiety  of  any  such 
dividends  reserved  and  allotted  to  him.*' 

The  petitioner  reclaimed,  and  cases  were  ordered. 
At  advising, 

Lord  Balgray, — The  great  difficulty  in  this  case  is,  to  dis* 
cover  its  true  nature  out  of  the  vast  litigation  which  lias  taken 
place ;  and  to  do  this,  I  think  it  becomes  necessary  to  lay  aside, 
m  a  great  measure,  most  of  the  procedure.     There  are  some 

Sriiiciples  in  law  that  seem  admitted  on  all  aides,  and  which  must 
e  kept  in  view : — T.  That  the  rights  of  all  parties  claiming  on 
H  bankrupt  estate,  are  to  be  judged  of  in  the  way  and  manner  in 
which  it  stood  on  the  day  of  sequestration.  The  moment  bank- 
ruptcy is  declared,  the  door  is  shut ;  and  then  you  are  to  con- 
sider the  nature  of  the  rights  of  parties. — II.  Another  principle 
of  law  which  enters  into  this  case  is  this, — when  you  come  to  con- 
sider the  right  of  a  party  claiming  as  a  creditor,  whatever  sum 
has  been  recovered  from  the  bankrupt's  funds  must  be  imputed 
to  payment  of  the  debt ;  but  whatever  is  payable  from  other 
sources  cannot  be  so  imputed.  The  creditor's  claim  remains  en- 
tire until  he  draws  the  last  farthing. — III.  A  third  principle  in 
law  is,  that  whenever  a  claim  is  made  on  the  bankrupt  estate,  the 
trustee  is  the  primary  judge  of  the  nature  of  that  claim  ;  and 
when  he  does  give  his  opinion,  he  is  bound  to  deliver  that  judg- 
ment  in  the  same  way  that  your  Lordships  would  Ao,  by  a  writ- 
ten judgment,  dated  and  signed,  and  intimated  to  the  party. 
>(ow,  it  is  necessary  to  go  into  the  circumstances  of  the  case, 
in  order  to  bring  out  the  point,  whether  there  can  be  here  a 
double  ranking ;  for  we  all  know  that  questions  as  to  double  rank- 
ing are  often  the  most  perplexing.  But  this  does  not  appear  to 
me  a  question  of  double  ranking, — it  is  a  case,  as  I  may  say,  jnit 
gfneris,  and  when  you  do  consider  the  whole  circumstances  of  the 
r^se,  you  will  see  that  it  is  not  a  case  of  double  ranking.  I  know 
the  Lord  Ordinary  has  bestowed  great  pains  on  this  case,  and  had 
great  difficuUyin  it.  I  have  had  some  conversations  with  his  Lord- 
ship  on  the  subject,  and  I  regret  I  did  not  bring  to  the  Court 
with  me  a  note  I  had  from  his  Lordship  on  this  case.  But 
knowing  the  cnrc  which  his  Lordship  took,  and  the  difficulty 
which  he  had,  I  must  look  into  this  case  with  more  than  usual 
iyinxiet^.     The  giuu]id;$  on  which  1  have  formed  my  opinion. 


are  these : — It  is  clear,  and  admitted  on  all  sides,  that  there 
was  gross  fraud  on  the  part  of  Mason,  Baird  and  Company.    It 
is  also  clear,  that  we  must  hold  that  Davidson,  and  Lockwood 
and  Company,  were  onerous  and  bona  Jide  indorsees.     Then  I 
hold  that  both  parties  committed  an  error  in  allowing  a  decree 
to  be  pronounced  in  the  multiplepoinding,  finding  the  raisers 
only  liable  in  once  and  single  payment.     All  parties,  however, 
acquiesced  in  this  judgment,  and  therefore  to  that  extent  they 
are  all  in  jiari  casut  with  this  difference,  that  Lockwood  and 
Company  are  less  to  blame  than  the  other  parties.     Now,  will 
your  Lordships  be  pleased  to  look  to  what  took  place,  and  to 
what  is  the  cause  or  this  collbion.     It  was  unquestionably  the 
fraud  of  Mason,  Baird  and  Company.     The  first  bill  was  de- 
livered  to  Andrew  Davidson  in  the  month  of  January,  holding 
out  a  false  credit  to  Davidson.    They  gave  him  the  draft,  and  we 
are  now  to  hold  that  it  was  an  onerous  draft,  and  that  Andrew 
Davidson  paid  the  amount  of  the  draft,  and  that  that  sum  is 
merged  in  the  funds  of  Mason,  Baird  and  Company.     But  an. 
other  bill  for  the  same  sum  was,  in  February  afterwards,  given 
to  Lockwood  and  Company,  and  both  p«ties  demanded  pay- 
ment from  the  acceptors.     Now,  the  moment  payment  was  re- 
fused bv  Robertson  and  Company,  the  claim  emeiged  in  favour 
of  Lockwood  and  Company  against  the  estate  of  Mason,  Bsird 
and  Company,  and  it  is  impossible  to  say  they  were  not  entitled 
to  come  against  that  Company.     The  trustee  enters  the  claim 
upon  the  estate  as  a  true  debt ;  and  here  I  must  say,  I  con- 
sider the  proceedings  of  the  trustee  in  this  matter  as  not  very 
accurate.     But  be  that  as  it  may,  the  question  is,  here  are 
two  bills  for  the  same  transaction — Mason,  Baird  and  Company, 
had  thus  created  no  less  than  two  debts.     One  of  them  was  a 
fraud.     Suppose  Robertson  and  Company  had  no  hand  in  the 
transaction,  they  were  entitled  to  say,  we  will  bring  this  matter 
into  Court,  and  you  will  dispute  your  rights  among  yourselves. 
And  it  is  ultimately  found,  that  each  waa  only  entitled  to  dmv 
one  half.     Now,  by  whose  fault  is  it  that  I  have  not  got  fuU 
payment  of  my  debt  ?  It  is  in  consequence  of  the  act  of  Mason, 
Baird  and  Company.     I  would  have  got  full  payment  of  mj 
bill  if  they  had  not  granted  a  second  bill ;  therefore,  the  fraud  of 
Mason,  Baird  and  Company,  was  the  cause  of  the  whole  mischief. 
Now,  are  you  entitled,  in  theaedrcumstanoes,  to  say,  that  this  is  a 
double  ranking  upon  the  estate?    On  the  simple  proposition  on 
which  I  go,  there  can  be  no  double  ranking.     But  it  is  said 
the  draft  is  extinguished.     There  are  two  parties,  however,  ne- 
cessary to  the  extinction  of  a  debt.     The  payment  may  he  made 
by  the  debtor,  but  the  creditor  must  be  a  party  before  the  debt 
can  be  extinguished.     If  the  debtor  pays  to  a  putative  creditor, 
you  may  extinguish  the  debt  aa  to  the  proper  debtor,  hut  you 
will  not  extingush  it  as  to  the  claim  of  the  true  creditor ;  there- 
fore, however  the  debt  maybe  extinguished  as  to  Robertson  am) 
Company,  it  never  was  extinguished  aa  to  Mason,  Baird  and 
Company. 

Lord  Gillies, — I  confess  I  am  of  the  same  opinion  as  that  now 
delivered.     The  question  is  very  ably  argued  in  these  papers, 
but  I  cannot  concur  in  the  view  taken  by  the  Lord  Ordina^, 
and  must  hold  his  judgment  to  be  erroneous.    All  the  fraud  was 
committed  by  a  partner  of  Mason,  Baird  and  Company.    Now, 
without  going  over  the  grounds  stated  by  Lord  Balgray,  I  shall 
direct  your  Lordships*  attention  to  one  view  of  the  case  which  is 
quite  decisive.     It  is  certain  that  this  has  arisen  from  a  fnud, 
in  consequence  of  which  Lockwood  and  Company  daim  to  be 
latiked  on  the  estate  of  Mason,  Baird  and  Company  for  tbeir 
whole  debt,  and  they  were  so  ranked  conditionally.    But  attend 
to  the  terms  in  which  they  were  ranked.     On  the  margin  of  the 
sederunt-book,  but  without  a  date,  there  is  this  marking :  **  This 
claim  having  been  paid  by  John   Robertson  and  Company,  tbe 
objection  is  sustained.*'     At  tbe  time  this  judgment  was  pro- 
nounced, Lockwood  and  Company  had  got  payment  from  Ro* 
bertson  and   Company.     They  had  got  decree  in  this  Court 
But  instead  of  the  trustee,  upon  this,  giving  a  complete  deliver- 
ance, he  should  have  waited  till  the  final  issue  of  the  litigation  ;— 
if  matters  had  remained  as  they  were,  then  the  judgment  of  the 
trustee  would  have  been  quite  right.     But  the  decree  of  this 
Court  was  subject  to  the  review  of  the  House  of  Lords,  and  it 
was  carried  before  that  House,  where  oar  judgment  was  revcrwd. 
The  niomcnt  our  judgment  was  altered,  the  reason  of  the  judg- 
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ment  pronounced  by  die  trustee  flew  off,  and  Lockwood  and 
Company  wefe  entitled  to  be  restored  to  the  situation  in  which 
they  stood  before.  If  they  had  been  ultimately  found  entitled 
to  keep  the  money  which  they  had  got,  it  would  have  been  all 
right  But  they  had  been  obliged  to  repay  the  money.  Take 
the  case  of  any  other  security.  Suppose  a  person  had  been  found 
entitled  to  take  possession  of  fin  heritable  subject  in  payment 
of  his  debt,  then  his  claim  against  the  estate  for  the  debt  is  at 
an  end  ;^but  suppose  he  was  obliged  to  give  up  the  heritable 
subject,  would  not  his  claim  against  the  estate  re^nve  ?  That  is 
just  the  case  which  occurs  here.  The  decision  in  favour  of 
Lockwood  and  Company  has  been  reduced.  The  decree  of  re- 
daction of  the  other  bill  has  been  set  aside,  with  consent  of  the 
creditors,— they  were  entitled  to  give  their  consent  to  the  reduc- 
tion reduction  going  out ; — ^nobody  can  doubt  that ;  but  they  roust 
be  responsible  for  the  consequences  ;  and  as  the  consequence  of 
that  has  been  that  iiockwood  and  Company  have  only  got  half 
instead  of  the  whole  of  their  debt,  they  are  still  entitled  to  in- 
sist in  their  daim  against  Mason,  Baird  and  Company's  estate. 

Lwrd  Craigie  concurred,  and  thought  the  interlocutor  should, 
on  principle,  be  altered. 

Lord  Preiideni,'^!  am  entirely  of  the  same  opinion.  There 
is  no  double  ranking  here.  If  two  parties  had  been  claiming  on 
the  emme  bill,  it  would  have  been  a  double  ranking.  But  here 
there  are  two  bills.  The  debt  of  Davidson  was  separate  from 
that  of  Lockwood  and  Co.  The  one  party  was  entitled  to  be 
ranked  as  well  as  the  other.  It  might  be  very  well  in  an  action 
between  Lockwood  and  Co.  and  Davidson,  to  give  each  one 
half — ^but  in  a  question  with  Mason,  Baird  and  Company,  the 
matter  is  quite  different 

The  Court  pronoanced  this  interlocutor  : — 

"  Alter  the  interlocutor  reclaimed  against ;  recal  the  judgment 
•ftke  trustee,  complained  of ;  and  find  the  petitioner,  as  assignee 
of  Messrs  LockwcNod  and  Co.,  entitled  to  receive  and  draw  the 
dividend  of  Jpd71,  13.  7.,  set  apart  under  the  first  scheme 'of 
division,  as  effeiring  to  the  claim  lodged  by  Messrs  Brook  and 
Co.,  (at  that  time  in  the  right  of  Lockwood  and  Co.*6  debt,) 
together  with  Bank  interest  that  shall  have  arisen  and  become 
due  thereon,  and  decern :  Find  the  petitioner  also  entitled  to 
such  further  dividends,  along  with  the  other  creditors,  as  may 
or  ought  to  have  been  set  apart  to  answer  the  said  debt,  or  as 
may  still  arise  and  become  due  upon  the  said  claim  (with  Bank 
interest  from  the  dates  of  such  dividends  becoming  due  respec- 
tively),  until  such  dividends  shall,  with  the  sums  already  received 
by  Messrs  Lockwood  and  Co.  from  Messrs  Robertson  and  Co., 
to  account  of  the  said  debts,  amount  to  the  sum  claimed  under 
tbe  forwaaid  bill :  Quoad  uUfr^  remit  to  the  Lord  Ordinary  to 
hear  parties  further,  and  to  proceed  as  to  him  shall  seem  just  in 
disposing  of  the  other  points  of  the  cause,  and  of  the  question 
of  expenses." 

Petitioner's  Authorities Bell*s  Com.  5th  Ed.  IL  pp.  839, 

428,  430.     Bankrupt  Act,  sec.  45. 

First  Division. — Lord  Ordinary,  Moncreiff.^^c/.  Skene  and 
Pyper. — Alt.  Keayand  Tawse. — Megget  and  Roy,  W.S.,  and 
J.  &  A.  Tawse,  W.S.,  Agents.— Sir  W.  Scott,  Clerk.-[J.  r.if.] 

15M  May  1832. 

No.  318.— Robert  Hindlay,  Petitioner ,  v.  Donaldson's 

Trustees,  lUipondenH, 

Bankrupt — Composition — Dischaiige — Process— HWc/  that  wftere 
a  bankrupt  haM  applied  for  approval  of  compotiiion  and  dis^ 
charge,  and  afiervoardt  virtually  relinguiihed  his  application,  and 
petitioned  for  discharge,  on  a  total  surrender — the  fact  that  the 
former  application  has  not  been  actually  disposed  oft  is,  under 
the  Act,  no  bar  to  the  latter  application-^where  the  former  has 
been  truly  relinquished. 

The  petitioner  wag  partner  of  several  companies,  all 
of  which  failed  in  1826.  A  Scottish  Company,  of 
which  he  was  a  partner,  and  he  himself  as  partner, 
were  sequestrated.  The  trustee,  Ekidie,  reported, 
30th  January  1827,  that  the  compositions  respectively 


offered,  had  heen  accepted.  Petitions  for  approval 
and  discharge  were  thereafter  presented.  All  were 
ffranted  but  that  of  the  petitioner,  which  was  opposed 
by  the  respondents,  the  trustees  of  his  sister,  as  ere* 
ditors  on  his  individual  estate.  In  consequence  of  thiA, 
he  desisted  from  farther  proceedings  under  his  peti- 
tion, and  applied  for  discharge,  on  the  footing  of  an 
absolute  surrender.  This  application  was  also  op- 
posed, on  the  allegations  that  there  had  not  been  a 
fair  surrender — that  collusion  had  been  practised — and 
that  the  bankruptcy  was  culpable ;  and  also,  on  the 
technical  grounOA,  that  a  bankrupt  could  not  apply 
for  discharge  on  a  totiil  surrender,  while  an  application 
for  approval  of  composition  remained  undisposed  of; 
and  that  the  requisite  concurrence  had  not  oeen  ob- 
tained.-  Meanwhile,  the  respondents  brought  a  de- 
clarator of  revocation  of  a  trust-deed,  coupled  with  a 
conclusion  for  accounting,  in  which  the  trust-deed 
was  found  to  be  null,  and  an  accounting  was  ordered. 
They  also  brought  a  count  and  reckoning  against 
the  petitioner  and  others.  And  lastly,  they  brought 
a  petition  and  complaint  against  Mr  Eadie,  the  trus- 
tee. 

The  Lord  Ordinary  ordered  cases  to  the  Court,  ap- 
pending a  long  and  elaborate  note  upon  the  whole 
cause.  At  advising,  it  was  stated  by  the  respondents, 
that  the  trustee  had  in  the  interim  become  bankrupt, 
so  that,  at  any  rate,  no  discharge  could  be  granted 
till  the  appointment  of  another  trustee. 

The  Lord  JusiicC'Clerk  had  felt  great  difficulty  in  understand- 
ing the  case,  and  was  not  prepared  to  give  a  satisfactory  opinion 
in  regard  to  the  many  details  involved  in  it.  He  felt  much  in- 
debted to  the  Lord  Ordinary  for  his  note,  and  should  have  liked 
to  see  his  opinion  on  the  cause  in  an  interlocutor.  He  thought  that 
there  was  nothing  in  the  objection,  that  the  dependence  of  the 
application  for  approval  was  a  bar  to  that  i'or  discharge.  Under  a 
fair  construction  of  sec.  61,  and  the  other  sections  of  tbe  statute, 
a  stop  in  the  proceedings  under  the  former,  and  the  adoption  of 
the  latter  in  due  form  and  time,  was  enough  to  lay  the  composi- 
tion out  of  view,  especially  as  the  party  was  now  ready  to  enter 
a  judicial  abandonment.  There  was  nothing  in  the  dependence 
of  the  count  and  reckoning  and  petition  and  complaint,  except 
this,  that  all  objections  to  the  discharge,  which  depended  on  the 
count  and  reckoning  (in  which  the  last  step  had  been  a  remit  to 
an  accountant),  must  be  delayed  until  the  issue  of  the  count  and 
reckoning.  JEie  agreed  with  the  Lord  Ordinarv,  that  there  was. 
the  requisite  concurrence.  The  objection  to  the  affidavits  was 
nothing.  Neither  was  there  any  valid  objection  in  regard  to 
the  securities  (sect  64,  statute),  or  the  certificate  of  the  trustee. 
Then,  as  to  the  objections  arising  from  the  situation  and  con- 
duct of  Findlay,  such  as  regarded  overtrading,  wind-bills,  &c., 
were  conclusively  settled  by  the  creditors  as  a  body,  and  were 
not  there  referred  to  by  the  statute.  (Bell,  H.  440).  As  to  the 
specific  objections,  which  must  be  delayed  till  the  issue  of  the 
count  and  reckoning,  he  would  only  remark,  that  the  respondents 
had  not  closed  with  the  petitioner's  explanation  of  his  conduct. 
And  many  of  the  objections  appeared  most  improbable  indeed. 

Lord  Glenlee  was  not  clear  that  the  requisite  concurrence  ex. 
isted,  although  the  objectors  might  find  it  very  difficult  to  make 
out  that  it  did  not  exist  On  the  other  hand,  he  was  not  clear, 
that,  even  if  the  objections  to  the  concurrence  were  sustained, 
there  would  be  a  deficiency,  because  the  striking  off  particular 
debts  would  also  diminish  the  whole  amount  Even  had  there 
been  no  count  and  reckoning  in  tbe  way.  the  cause  could  not 
have  been  determined  without  a  remit  to  an  accountant.  But 
the  cause  must  he  delayed  till  the  issue  of  tbe  remit  to  an  ac« 
countant  already  made.  One  or  two  of  the  petitioner's  trans- 
actions he  did  not  much  like.  But  he  thought  many  of  the  ob- 
jections to  his  conduct  most  improbable. 
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Lwd  CHngktie  hoped  that  the  oppoftition  wotrfd  hare  been 
wuhdrawn.  It  would  be  a  utrong  objection  to  a  discharge,  that 
fte  peUtooner  would  not  give  his  sister  a  disclosure  of  her  af- 
fuvn.  He  could  not  make  out,  as  matters  stbod,  whether  the 
leqmsite  concurrenoo  existed,  or  noL  The  creditors  were  good 
judges  of  the  conduct  of  the  bankrupt  iu  trade.  But  die  Court 
was  the  ultimate  judge,  if  any  creditor  chose  to  object  He 
could  never  regard  trading  to  a  vast  extent,  without  adequate  ca- 
pital, as  an  honest  line  of  conduct,  however  it  might  be  consider- 
ed m  the  mercantile  world. 

Lord  Meadou^nk  would  reserve  his  opinion  on  the  specific 
ob)ection8.  But  he  lamented  the  acrimony  of  the  respondents' 
paper,  and  thought  that  its  language  was  very  inexpedient. 

The  Court  repelled  the  objectioDs  to  the  compe- 
tendy  of  the  application  for  discharge,  and  remitted 
quoad  ultra* 

Second  Division — Lord  Ordinary.  Moncreiff.  —  ^c/.  Ru- 
tterfurd,  Ivory.— ^/r  Dean  of  Faculty  (Hope).  Marshall.  A. 
Anderson—Gibson- Craigs  and  Dalziel,  and  Andrew  Scott, 
W.b.,  Agents.— Mr  Thomson,  Clerk [T.  C] 

I6th  May  1832. 

No.  319.— David  Burns,  PetUioner,  v.  Lieutenant- Ck>LONEL 

Hknay,  Retpondent, 

Bankrupt-Discharge-^/  Ihe  ttatulory  meeting  fir  JinaUy  dead, 
tng  upon  an  offer  of  compotUion,  a  partjf  who  had  entered  into 
a  ^ffMiuonm  regard  to  hit  claim,  and  against  whom  a  decree^ 
arbUral  had  been  pronounced,  but  who  had  brought  that  decree 
under  reducUon,  and  lodged  a  claim  in  the  uqueHraHon,  ditre- 
gardmglhat  decree-arbUral,  but  which  wat  rejected  by  the  trutiee 
ottheabooemeeting-HehU  /.  That  the  vote  o/iuch  claimant  was 
not  to  be  counted  in  ascertaining  the  concurrence  to  ihecomposi- 
<wn.— //.  His  right  to  claim  a  composition  effeiring  to  his  debt, 
tn  the  event  of  succeeding  in  the  reducUon,  reserved. 

The  estates  of  David  Burns  faariiiff  been  seqnestrat- 

tad  on  ithNovember  1831,  Robert  Greifir  was  elected 

trustee.     On  26th  January  1832,  the  bankrupt  made 

an  offer  of  composition  of  28.  6d.  per  pound,  which 

was  entertained  by  the  whole  creditors  present  at  that 

meeting,  and  the  trustee  was  appointed  to  call  another 

meeting,  for  the  purpose  of  finally  deciding  upon  it. 

in  terms  of  the  statute.    After  the  requisite  ad  wtise- 

ments,  a  meeting  was  held  on  ?3d  February  1832,  at 

which  there  were  present,  among  others,  the  mandatory 

of  the  respondent,  Colonel  Henry,  who  had  lodged  a 

claim  as  a  creditor,  to  the  amount  of  £1427  2  6 

who  opposed,  and  whose  rote,  if  taken  into  consider' 

ation,  ^as  sufficient  to  secure  a  rejection  of,  the  offer 

of  composition.    Colonel  Henry  and  the  bankrupt  had 

had  various  transactions  together ;  but  a  submission  had 

been  entered  into  between  them,  in  which  a  decree- 

arbitral  was  pronounced,  finding  a  balance  due  by 

Colonel  Henry  uDon  these  transactions,  of  £529,  2.  6. 

Ot  this  decree-arbitral  he  brought  a  process  of  reduc- 

tion,  on  various  grounds,  which  is  still  in  dependence : 

and,  disregarding  the  decree-arbitral  mad7oat,  had 

lodged  a  claim  as  a  creditor  to  the  above  extent, 

i^ntea.  Vol.  IV,  No.  162,  p.  251.)    This  claim,  and  his 

nght  to  vote,  was  objected  to  at  this  last  meeting,  on 

the  grounds,-U/,  That  the  decree-arbitral  proved  he 

was  not  a  creditor  at  all.    2d,  That  ia  his  affidavit,  he 

had  not  valued  certoin  securities.    Sd,  That,  at  all 

events,  he  was  only  a  contingent  creditor,  and  not  en- 

tit  ed  to  vote  in  regard  to  the  offer  of  composition. 

With  the  exception  of  this  individual,  the  whole  cre- 

f*!??!.''^®'®"*  approved  of  the  offer  of  composition  ; 

and  the  trustee  was  authorised  to  report  the  proceed- 


ings to  the  Court,  and  obtain  his  own  exonenitioii,  and 
the  bankrupt's  discharge.  A  report  was  aocordingly 
prenared  by  the  trustee,  by  which  he  rejected  the  vote 
of  the  respondent,  and  stated  that  the  whole  creditors 
entitled  to  vote  had  given  their  concurrence ;  and 
thereupon  presented  the  present  petition  for  discharge 
and  exoneration.  This  was  opposed  by  the  respon- 
dent ;  and  thepoint  raised  in  the  pleadings,  upon  which 
the  Court  decided,  resolved  into  the  question,  how  far, 
the  decree-arbitral  being  under  reduction,  the  claim 
and  vote  of  the  respondent. ought  or  ought  not  to  be 
sustained. 

The  Court  having  remitted  the  petition  to  the  Lord 
Ordinary,  his  Lordship,  on  14th  April  1832,  pronoun- 
ced the  following  interlocutor  and  note  : 

^  *'  The  Lord  Ordinary  on  the  bills  having  considered  this  peti- 
tion,  with  the  answers  and  replies,  and  writs  produced,  and  the 
remit  by  the  Court— Appoints  the  answers  and  replies  to  be 
printed,  and  copies  thereof,  together  with  copies  of  the  petition, 
to  be  put  into  the  boxes  of  the  Lords  of  the  First  Division  of 
the  Court,  in  order  to  be  reported — Note, — The  Lord  Ordinary 
believes,  that  in  a  ease  of  this  kind,  where  the  petition  prays  for 
a  discharge,  he  has  no  power  to  give  judgment,  notwithstanding 
the  terms  of  the  remit  by  the  Court.~.B8nknipt  Act,  secrdon 
06;  and  see  Miller  v,  his  Creditors,  Jaly  II,  J827.    But  at  any 
rate,  it  ia  most  expedient  for  the  parties  that  the  canse  should  be 
reported.     The  Lord  Ordinary  is  of  opinion,  that  the  objections 
of  form  depend  sltogether  on  the  merits.    If  the  zespondeot  had 
no  right  to  vote,  the  proceedings  are  perfectly  reguUir.     He  is 
of  opinion  that  the  decreet-arbitral  must  be  considered  as  equi- 
valent to  an  ex  fide  formal  discharge  of  the  debt  claimed,  and  be 
is  inclined  to  think  that  the  droumstanoe  of  its  being  brought 
under  reduction,  on  such  grounds  as  those  libelled,  is  not  suffi. 
cient  to  exclude  the  effect  of  it  in  the  present  question.     But  he 
does  not  think  this  last  point  perfectly  free  from  difficult,  be- 
cause, if  the  decreet  were  to  be  oltimately  redoeed,  the  gmntisg 
of  the  discharge  at  present  might  lead  to  very  anomalous  resnhs ; 
and  if  it  be  considered  as  a  contingent  claim,  be  doubts  the  ap- 
plication  of  the  24th  section  of  the  statate  to  the  case  of  appro- 
val of  a  composition.     The  petidoner,  in  his  replies,  has  taken 
no  notice  of  the  passage  in  Mr  B^*s  work,  ii.  46t2.     Bat  it  is 
evident,  that  if  such  a  claim  as  this  were  admitted,  the  most 
clear  and  effectual  discharge  might  be  set  aside  for  the  time,  and 
the  most  advantageous  composition-contntet  defeated,  by  a  person 
who  is  really  no  creditor,  and  must  admit  himself  to  be  no  credi- 
tor,  if  the  discharge  stands,  merely  by  libelling  a  sumnxms  of 
reduction  on  apparently  ideyant  grounds,  however  false  or  on- 
tenable  they  may  be ;  and,  in  point  of  principle,  he  is  inclined  to 
think  that  a  party  so  situated  is  not  a  creditor,  «ither  actual  or 
contingent,  as  long  as  the  dischaive  or  decreet-arbitral  stands 
unreduced,  and  that  whatever  difficulties  may  be  involved  in  this, 
they  arise  from  the  nature  of  the  case.     If  the  decreet-arbitral 
must  receive  effect,  the  Lord  Ordinary  thinks  that  it  extinguishes 
the  whole  claim,  because,  though  the  decreet  for  £329,  ^  6. 
is  given  to  an  assignee,  such  an  assignee  utiturjure  auctoris,  and 
must  be  liable  to  any  plea  of  compensation  competent  against 
the  cedent  on  transactions  antecedent  to  the  assignation.     He 
is  also  inclined  to  thiok  that  the  claim  on  tbe  2d  and  4th  articles 
would  be  bad,  because  the  securities  are  not  valued  and  deducted. 
Whatever  mav  be  the  form  of  the  proceedings,  there  is  no  deny, 
ing,  that  if  M*Lauchlan's  subject  were  sold  to-morrow  for  more 
than  the  debt  of  £7S0md  interest,  the  respondent  would,  to  that 
extent,  be  relieved  by  means  of  the  securitv ;  and  as  it  does  not 
appear  on  the  face  of  the  daim  that  the  bankrupt  is  bound  to 
relieve  M'Dougal,  it  rather  appears  that  his  security  also  should 
have  been  valued.    But  it  may  be  unnecessary  to  go  into  these 
points.** 

The  Court  granted  the  di^cbarge,  reserving  the 
daim  of  Col.  Henry  to  the  cempoeition  eHelring  to 
his  claim,  ia  the  event  of  being  succeftsfal  ia  the  ac* 
tion  of  reduction. 
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First  DiTision.— -Lord  OWUtMuy,  Moncreifil.— ^rt.  Dena  of 
Facttlty(Hope),  Cowan.^^//.  Skene,  Wood.— WUlnxn  I>ou^ 
glas,  and  Geoi^  Ritchie,  W.S.,  Agents.— Mr  BeU,  Clerk,— 
[J.  IT.  /?.] 

16M  May  1832. 

No.    920 James    Lawsov,   Advocator  j*  DffenAer,  v,  Mrs 

Anna  Wbddebbubn  Ogilvy  &  Husband,  Hetpondentt  and 
Pursuers, 

Landlord  and  Tenant — A  lease  having  provided  Uiat  a  tenant 
should  not  take  tW3  while  crofiSt  or  plough  up  fw  crop  any  of 
the  firm  wkich  had  not  been  three  years  in  grass  ;  and  that,  if  he 
deviated  from  this  rotation,  he  should  pay  £\0  of  additional  rent^ 
for  each  acre  so  cropped  during  the  last  three  years  of  the  lease; 
and  the  tenant  having,  the  year  before  the  expiry  of  his  lease, 
cropped  afield  which  had  not  been  three  years  in  grass,  and  also 
cropped  the  same  field  the  last  year  of  the  lease — Held,  that  he 
was  liable  in  the  penal  rent  for  both  years.  * 

In  1806,  the  late  James  Ogilyy,  the  respondent's 
father,  entered  into  missires  of  lease  with  the  advoca- 
tor, of  the  lands  of  North  and  8outh  Grange,  con- 
taining an  obligation  to  enter  into  a  regalar  tack  for 
21  years  from  and  afler  Martinmas  1806.  The  ad- 
vocator entered  into  possession,  but  having  refused 
to  execute  the  tadr,  an  action  for  implement  of  the 
obligation  to  do  so  was  brought  against  him  before 
the  Sheriff  of  Forfarshire ;  and  after  considerable  liti- 
gation, decree  was  pronounced,  ordaining  him  to  sub- 
scribe such  tack  in  terms  of  a  scroll  produced,  and  ap- 
proved of  by  the  Sheriff.  The  advocator  at  last  sud- 
scribed  it  in  1821.  This  tack  contained,  inter  alia, 
the  following  clause  :— * 

"  The  farm  of  South  and  North  Grange,  divided  into  three 
parts  or  divisions,  two  of  which  are  the  soutbmost  and  tike  north- 
most,  and  the  third  division  comprehends  Parkend  and  Fent«n- 
kill,  the  suuthmost  and  nortbraost  divisions,  being  each  Of  them 
put  into  seven  fields.  These  two  divisions  shall  be  cropped 
exactly  similar;  that  is  to  say,  one  field  the  first  year  in  dean 
fiJlow,  or  drilled  green  crop ;  second  year,  wheat,  oats,  or  barley, 
sown  down  with  a  sufficient  quantity  of  rye-grass,  red  and  white 
clover-seeds,  and  shall  remain  in  grass  the  three  subsequent 
years,  which  grass  may  be  cut  the  first  or  second  year  in  the 
option  of  the  tenant,  and  shall  thereafter  remain  in  pasture  until 
the  field  or  division  is  again  ploughed  up  in  the  rotation ;  and 
when  broken  ap,  two  corn-crops  may  be  taken,  one  of  oats  and 
the  other  of  barley ;  but  if  the  ground  be  not  suitable  for  barley, 
both  crops  may  be  oats;  and  so  on  regularly,  and  yearly,  through- 
out the  other  six  fields ;  by  which  method  of  cropping  there  will 
be  always  during  the  lease,  and  at  the  expiry  thereof,  in  each  of 
the  two  divisions,  one  field  in  clean  fallow  or  drilled  green  crop, 
three  of  said  fields  in  sown  grass,  and  the  other  three  in  corn- 
crop.*' 

Tliere  was  also  a  clause  declaring, 

*'  That  as  the  several  tack-duties  above  mentioned  were  stipu- 
lated only  on  condition  of  the  tenant's  adopting  the  rotations  and 
methods  of  cropping  before  specified,  and  adhering  strictly  there- 
to daring  the  lease,  therefore,  in  case  the  said  James  Lawson 
and  forcnaida,  shall,  at  any  time  during  the  lease,  deviate  there- 
from in  any  respect  without  the  consent  of  the  proprietor  ia 
writing,  the  tenant  shall  be  bound,  as  he  hereby  obliges  himself, 
to  pay  to  the  same  James  Ogilvy  and  his  foresaids,  the  sun  of 
£8  Steiiing  of  additional  money-rent,  over  and  above  the  nsnt 
before  specified,  for  each  acre,  or  propactioaally  for  «ay  part  of 
an  acre,  oo  which  said  deviation  shall  have  taken  place  psefioaa 
to  tke  last  three  years  of  the  lease ;  and  ^10  Stmrling  of  addU 
tional  yetfrly  rent  for  each  aere,  and  proportioiiably  for  any  part 
of  an  acre,  on  which  the  deviation  shall  kaif«  takaa  place  for  tiba 
hut  three  vears'  of  the  tack;  which  additional  rent  shall  not  be 
considered  as  penalty,  but  as  pactional  rent,  and  shaH  be  payable 
St  the  teniK,  and  along  with  toe  noney.rentB,  trafore  stipolMed^'*    I 


in  I8S6,  contrary  to  ike  thate  rolatioDi  and  with-* 
ont  consent  of  the  landlord,  the  advocator  plough* 
ed  up  a  field  of  fourteen  acres,  which  bad  oeen  in 
grass  only  during  the  years  1824  and  1825,  and  sowed 
the  same  with  oats;  he  also  sowed  oats  in  1827,  on 
the  same  field.  The  respondents  thereupon  brought 
an  action  before  the  Sheriff,  concluding  for  payment  of 
the  rent,  under  certain  deductions,  and  for  the  addi- 
tional rent  stipulated  in  the  tack,  as  payable  for  each 
acre,  in  regard  to  which  the  tenant  should  deviate 
from  the  prescribed  rotation  : — This  additional  rent 
was  claimed,  not  only  for  crop  1626,  but  also  for  crop 
1827,  in  regard  to  the  same  field  of  14  acres.  After 
some  litigation,  the  Sheriff- substitute,  on  i9th  Janu- 
ary 1830,  pronounced  the  following  interlocutor : — 

"  Having  resumed  consideration  of  the  whole  process,  and  ad- 
vised the  same ;  deoerm  against  the  defender  in  terms  of  the 
libel,  under  deduction  of  the  sum  contained  in  the  interim-de- 
eree,  of  date  the  2dd  April  last,  and  also  oi  the  sum  of  J$10, 
6a.  djrd.  Sterling,  for  damage,  on  account  of  quarries  and  roads 
opened  on  his  farm,  during  the  currency  of  his  lease,  as  ascer* 
tained  by  the  report  of  the  inspectors.  No.  37  of  process : 
Finds  the  defender  liable  in  the  expense  of  extract,  but  in  no 
other  expenses  than  those  already  found  due :  Finds,  that  be- 
fore extract,  the  pursuers  must  produce  a  title  by  confinnation, 
to  such  part  of  the  sums  decerned  for  as  fall  under  the  late  Mr 
Ogilvy*s  executry;  and  reserves  to  the  pursuers  their  claim 
against  the  defender,  for  interest  of  money  expended  in  dykes, 
that  claim  not  being  disposed  of  in  the  present  action ;  decerns 
accordingly. — Note, — There  appears  to  be  no  doubt  that  the  de- 
fender deviated  from  the  prescribed  rotation  as  to  the  field  in 
question,  for  crop  1826,  and  also  for  crop  1827,  and  must  pay 
the  additional  rent  for  both  years  ;  that  rent  is  no  donbt  high, 
but  siillitis  rent,  not  penalty,  and  this  Court  must  adhere  to 
the  bargain  between  the  parties.  On  account,  however,  of  tbe 
high  additional  rent,  and  that  the  pursuers  have  failed  in  some 
parts  of  tbe  discussion,  no  farther  expenses  have  been  awarded 
than  those  previously  found  due.'* 

This  interlocutor  having  been  adhered  to  by  the 
Sheriff,  Lawaon  preseniod  an  advocation  to  this  Conr^ 
and,  besides  other  pleas  which  wore  not  taken  into 
view  by  the  Court,  maintained— I.  That  supposing 
the  penalty  to  be  incurred,  it  was  exorbitant,  and  the 
Court  ought  to  modify  it  to  the  injury  actually  done. 
«— II.  At  any  rate,  the  penal  rent,  supposing  it  to  be 
exigible,  could  be  exacted  only  for  the  3rear  1826,  and 
not  also  for  1827.  For  the  respondents,  it  was  plead- 
ed— I.  That  a  clause,  stipulating  an  additional  rent, 
with  a  view  to  enforce  implement  of  the  conditions 
of  a  lease,  must  be  literally  interpreted^  and  cannot 
be  modified  by  the  Conrt  after  the  tenant  has  deviated 
from  the  stipulations. — II.  That  the  advocator  having 
deviated  from  the  mode  of  cropping  prescribed  in  tbe 
lease  for  1826,  had  also  deviated  from  it  in  1827,  and 
was  therefore  liable  in  the  additional  rent  lor  both 
yean. 

The  Lord  Ordinary,  on  9th  Deoember  1831, 

**  Hepels  the  reasons  of  advocation,  remits  the  cause  simpUciier  • 
to  the  Sheriff,  and  decerns,  but  finds  expenses  due  to  neither 
party." 

Both  parties  recliumed,-^the  respondents  on  tbe 
point  of  expeoMS*  and  the  advocator  on  the  merits. 
At  advising  these  reckuming  notesj  on  15th  February, 

toed  iWiHlmi.— The  difleolty  her?  is,  that  there  is  ao  pro- 
hihitian  i^natany  partieular  rotation  of  croppiag,  but  only  a 
sripalation  that  if  the  fesBaat  deviates,  he  shaU  pi^  an  additional 
rent    It  nay,  pcribaps,  be  in  the  power  of  the  landlord  to  inter- 
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diet  bim,  but  he  does  not  do  so ;  and  tbe  question  is,  if  tbe  land- 
lord gets  this  £\0  of  additional  rent,  does  be  not  get  that  for 
which  alone  he  stipulated.  Not  havinp^  interdicted  tbe  tenant, 
was  he  not  left  to  take  his  option,  and  is  he  liable  for  more  than 
to  pay  this  additional  rent  ? 

Lord  Gillies, — My  difficulty  is,  that  if  this  additional  rent  be 
due  for  both  years,  it  amounts  to  this,  that  it  is  all  one  what  you 
do  in  after  years;  for  having  deviated  from  the  laase  for  one 
year,  you  must  continue  ever  after  to  do  so. ' 

Lord  BtUgray. — Both  upon  the  principles  of  law,  and  upon 
the  principles  which  ought  always  to  regulate  the  conduct  of 
both  landlord  and  tenant,  I  think  the  interlocutor  right.  I  never 
saw^  clearer  stipulation  than  that  contained  in  this  lease,  and  I 
cannot  approve  of  the  tenant's  conduct.  I  think  there  is  evi* 
dence  that  he  intentionally  committed  a  wrong,  that  he  might 
get  two  white  crops  from  land  which  had  not  been  three  years 
in  grass,  which  is  the  stipulation  in  tbe  lease; — that  is  the  clear 
stipulation,  just  that  the  land  might  have  time  to  recover  its 
strength,  by  being  three  years  in  grass,  and  might  be  able  to 
bear  two  white  crops,  ^ut  the  tenant  takes  two  white  crops 
when  the  land  had  not  been  three  years  in  grass — ^that  is  bad 
husbandry  at  all  times ;  but  here  it  was  also  in  the  face  of  the 
stipulation  of  the  contract,  by  which  tbe  parties  are  equally 
bound. 

Lord  Craigie  concurred  with  Lord  Balgray. 

The  Conrt  thereapon  ordered  the  parties  to  lodge 
cases  upon  the  question ;  upoa  advising  which,  of  this 
date, 

Lord  BtUgratf  entertained  the  same  opinion  as  formerly  ex- 
pressed— that  the  tenant  was  guilty  of  a  deviation  from  the  lease, 
not  only  for  the  first  year,  but  tor  tbe  second  also ; — he  committed 
a  great  injury  to  the  property,  and  he  must  pay  the  additional 
rent  for  both  years. 

Lord  President. — I  formerly  thought,  when  the  case  was  before 
us,  that  the  tenant  was  not  liable  for  both  years  in  the  additional 
rent — and  that  having  paid  it  for  the  first  deviation,  there  was  an 
end  of  tbe  obligation.  Such  was  my  former  opinion,  but  I  confess 
that  I  have  altered  it,  and  now  think  that  such  cannot  be  the 
effect  It  is  not  optional  in  the  tenant,  where  a  penal  rent  is 
stipulated,  to  say,  I  will  pay  that,  and  deviate  as  I  choose  from 
the  terms  stipulated.  The  landlord,  if  be  sees  the  tenant  going 
to  violate  the  stipulations  in  the  lease,  is  entitled  to  stop  bim, 
by  interdict,  from  doing  so. 

Lord  GiUiei. — I  am  now  of  the  same  opinion.  The  difficulty 
that  struck  me,  lay  in  this,  that  the  clause  of  the  lease  here,  is 
so  strangely  worded,  that  if  a  tenant  deviates  for  one  year,  he 
roust  go  on  deviating,  of  necessity,  to  the  end  of  the  chapter— 
which  did  appear  ntber  a  strange  conclusion.  But  I  am  satis* 
fied  the  interlocutor  is  right. 

Lord  Craigie  concurred. 

Lord  iVeiidm/.— One  thing  is  well  worthy  of  consideration, 
in  regard  to  all  questions  of  this  kind,  and  it  is  this,  that  in 
many  parts  of  this  country,  and  much  more  so  in  some  parts  of 
England,  the  great  improvement  of  land  has  originated  in  the 
experiments  of  the  landlords,  which  have  been  the  means  of  in- 
troducing the  greatest  benefits  by  such  improvement ;  and  to 
discourage  them  from  prescribing  such  rotation  of  cropping  as 
they  think  most  beneficial,  might  lead  to  great  injury. 

The  Court  adhered. 

First  Division.— -Lord  Ordinary,  Newton. — jtct.  Dean  of 
Faculty  (Hope),  Pyper.  —  Alt.  Keay,  H.  Bruce. — Dugald 
Grant,  and  R.  Smith,  W.S.,  Agents.— Sir  W.  Scott,  Clerk.— 
IJ.  r.  D.] 

mh  May  1832. 

No.  921.— James  TVyld  &  Company,  Mvocators,  v.  Archi- 
bald RiCHAKOSON,  Reepondemt, 

Sale — Act  of  Parliament,  4th  Geo.  IV.  c.  94.— Warehouse — 

Delivery — Hypothec— ^Te/^  lAfll  non-eompUance  Vfith  the  79d 

eedion  of  4«A  Geo,  IV,  c.  94%  bjf  a  diUiUer,  and  a  purckater 

from  Aim,  prevents  the  validUjf  of  a  deiiveryf  vfhich  wouldf  if 

validf  have  diioppoinied  the  landlord's  hifpothec  for  rent. 


By  4th  Geo.  IV.  c.  94,  section  66, 

'*  It  shall  and  may  be  lawful  for  every  distiller,  or  msker  of 
spirits  in  Scotland  and  Ireland  respectively,  licensed  under  this 
Act,  to  warehouse  any  spirits,  distilled  in  the  distillery  of  such 
distiller,  without  payment  of  the  duty  of  excise  chai^^eable 
thereon,  according  to  the  provisions  of  this  Act,  and  under  and 
subject  to  such  rules  and  regulations  as  the  Commissioners  of 
Excise,  or  any  two  of  them,  shall  from  time  to  time  direct  or 
order,  in  any  warehouse  provided  or  approved  of  by  the  Com- 
missioners  of  Excise.  Provided  always,  &c.  that  there  be 
marked  on  each  end  of  each  cask,  &c.  the  number  of  gallons  of 
spirits  contained  therein,  at  the  time  of  the  sending  of  such 
spirits  out  of  the  distillery  for  the  removal  thereof  to  the  ware- 
house.** 

By  section  67, 

«  When,  and  as  ofWn  as  any  distiller  under  this  Act,  shall  in. 
tend  to  warehouse  spirits,  he  shall  give  two  daya*  notice  in  writ- 
ing,  to  the  officer  or  officers  of  Excise,  in  charge  of  the  distillery 
of  such  distiller,  and  also  to  the  Excise  store^keeper  in  charge  of 
such  warehouse,  of  such  his  intention,  in  which  notice  shall  be 
set  furth  the  mark,  number,  and  content  in  gallons  of  each  cssk, 
which  such  distiller  intends  to  warehouse,  and  tbe  day,  and  boar 
of  the  day  on  which  such  distiller  intends  to  commence  the  re- 
moval of  such  spirits  out  of  the  store  of  such  distiller  to  tbe 
warehouse ;  provided  always,  that  no  removal  of  any  spirits  for 
such  purpose  shall  be  allowed  without  a  permit,  according  to 
law.** 

Section  69  provides  for  the  attendance  of  the  officers 
of  excise  in  charge, 

"until  the  whole  of  the  spirits,  of  which  such  notice  shall  be 
given,  shall  be  removed  out  of  the  stores  of  such  distiller,  under 
permit  as  aforesaid ;  and  immediately  after  the  removal  of  such 
spirits,  such  officers  shall  take  stock  on  such  distiller,  and  set 
furth  in  the  stock  book,  the  decrease  occasioned  l^  the  remonl 
of  all  such  spirits.'* 

By  section  70, 

'*  Immediatelv  on  the  arrival  of  such  spirits,  under  permit  as 
aforesaid,  at  the  warehouse,  the  proper  officer  shall  gauge,  aod 
take  an  account  of  the  contents  of  every  cask,  and  the  strrngth 
of  tbe  spirits  contained  therein,  and  shall  enter  an  account  there- 
of in  a  book  to  be  by  him  kept  for  that  purpose ;  and  thereupon 
tbe  store-keeper  shall  receive  the  same  without  delay  into  the 
warehouse,  and  shall  deliver  to  the  distiller,  or  person  requiring 
the  same  for  the  use  of  such  distiller,  a  receipt  for  such  spirits, 
specifying  the  number  of  the  different  casks,  wiUi  their  gauge, 
and  the  quantity  and  strength  of  the  spirits  contained  in  tbem, 
with  the  day  of  the  month  and  year  when  such  spirits  were 
warehoused,  and  any  mark  which  may  have  been  put  on  socb 
casks  by  such  distiller,  for  distinguishing  the  spirits  to  be  bis 
property." 

Section  72  provides, 

**  That  if  any  distiller  warebouseing  spirits,  or  other  proprietor 
thereof,  shall  desire  to  take  out  the  same  for  home  consumption, 
it  shall  and  may  be  lawful  for  such  distiller,  or  proprietor  so  to 
do,  on  paying  to  the  collector  of  Excise  for  tbe  district,  tbe  foil 
amount  of  the  duty,  &c. ;  and,  upon  production  of  the  collector's 
receipt  for  such  duty  to  the  store-keeper,  it  shall  be  lawful  for 
him  to  discharge  the  cask,  or  casks  mentioned  in  tbe  collector's 
receipt,  and  to  deliver  a  permit  for  the  conveyance  of  the  same 
to  the  distiller,  or  proprietor  thereof,  or  to  such  place  ss  sucb 
distiller,  or  proprietor,  shall  direct  or  require.*' 

By  section  77, 

**  It  shall  be  lawful  for  the  distiller,  or  proprietor  of  any  surh 
spirits,  so  to  be  lodged  in  any  warehouse  aforesaid,  in  the  pre- 
sence of  the  store-keeper,  who  is  hereby  required  to  attend  at 
all  reasonable  times  for  that  purpose,  not  oftener  than  once  in 
twenty-four  hours,  to  view,  examine,  and  shew  for  sale  socb 
spirits  or  any  part  thereof." 

And,  by  section  78,  the  warehouse  rent  was  msdes 
lien  on  the  spiritSi  so  as  to  prevent  their  delivery  till 
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its  payment.  Strachan  and  Company,  distillers,  had  cer- 
tain spirits  permitted  ont  of  their  own  private  cellars 
into  a  cellar  approved  by  the  Commissioners  of  Excise, 
and  under  the  receipt  of  the  store*keeper.  On  the 
27 th  of  April,  and  4th  May,  18S0,  they  sold  them  to 
the  advocators,  and  an  Excise  order  of  delivery  was 
made  ont,  anthorising  the  advocators  to  receive*  de- 
livery of  the  spirits  on  payment  of  the  duties.  This 
order  was  intimated  to  the  store-keeper.  Part  of  the 
spirits  were  delivered,  part  left  in  toe  custody  of  the 
store- keeper.  Some  time  afterwards,  Strachan  and 
Company  became  baakrupt — M* Alpine  was  chosen 
their  trustee,  and  refused  to  allow  the  remainder  of 
the  whisky  to  be  removed.  In  consequence  of  its 
remaining  in  the  premises,  almost  the  whole  of  it 
was  seized,  and  sold  by  the  Crown,  in  payment  of  a 
duty  of  twopence  per  gallon  on  whisky.  In  June 
1830,  before  the  Crown  seizure  was  sold,  Richardson, 
the  landlord  of  Strachan  and  Company,  applied  for 
sequestration  of  their  goods*  The  remainder  of  the 
whisky  was  inventoried  and  detained.'  The  advoca- 
tors petitioned  the  Sheriff  for  recal  of  the  sequestration, 
as  far  as  regarded  their  whisky — pleading  as  follows  : 
I.  Under  the  warehousing  system,  introduced  by  the 
Act  4th  Geo.  IV.  cap.  94,  spirits  are  allowed  to  be 
warehoused  by  being  placea  in  the  possession  and 
custody  of  the  King's  officer  and  store-keeper,  but 
vitli  the  power  of  being  sold  and  transferred  to 
another  party ;  and  such  transference  was  completed 
in  the  present  case  by  the  intimation  of  the  order  of 
delivery  to  the  store-keeper. — 11.  The  spirits  having 
been  transferred  to  the  petitioners,  previous  to  the 
sequestration  used  by  the  respondent,  as  landlord  of 
the  distillery,  are  not  subject  to  any  hypothec  for  pay- 
ment of  the  rent  of  the  distillery  premises,  or  for  any 
burden  other  than  the  proper  warehouse  rent  due  by 
the  petitioners  in  respect  of  these  goods.  The  re- 
spondents pleaded — I.  The  property  of  things  can- 
not be  transferred  but  by  tradition ;  for  though  the 
contract  is  entered  into,  and  perfected  with  a  view  of 
transferring  the  property  to  the  buver,  it  is  not  actu- 
ally transferred,  out  remains  with  the  seller  or  vender 
till  the  delivery  of  the  subject. — II.  A  manifest  change 
of  custody  of  the  subjects  sold  is  essential  to  render 
even  delivery  sufficient  for  passing,  the  property^ — 
III.  The  whisky  in  question  was  lying  m  the  spe- 
cial bonded  warehouse  of  Strachan  and  Company,  the 
respondents*  tenants,  and  under  their  custody,  and 
undelivered  to  the  petitioners,  and  was  therefore  the 
property  of  said  Strachan  and  Company,  and  >ttbjeGt 
to  the  respondents'  right  of  hypothec. — IV.  The 
respondents  rendered  this  right  effectual  and  special 
on  the  three  puncheons  of  whisky  in  question,  by  the 
sequestration  at  their  instance,  and  by  the  inventory 
taken  up  in  virtue  thereof,  in  which  inventory  these 
three  puncheons  are  numeraiim  included. — V.  In  the 
ease  of  a  consignment  of  goods,  the  property  remains 
with  the  consigpier,  notwithstanding  of  any  advances 
made  thereon  by  the  consignee. — VI.  In  this  case, 
the  invoice  and  orders  of  delivery  are  not  probative, 
seeing  that  at  their  date,  the  transaction  in  question 
was  a  mere  consignment. — VII.  Even  although  there 
had  been  a  sale  and  delivery  of  the  whisky  m  ques- 
tion>  in  the  manner  maintained  by  the  petitioners;  it. 


could  not  avail  against  the  respondents*  right  of  hy- 
pothec and  retention,  as  landlord  of  the  premises 
within  which  it  was  sold,  and  is  still  lying. 

«  dc/  May  1831 — The  Sheriff-sttb&titute  having  resumed  con- 
sideration  of  the  petition  of  James  Wyld  and  Company,  with 
the  answers  thereto  for  Archibald  Richardson,  and  mandatory, 
replies,  duplies,  revised  condescendence,  revised  answers,  and 
whole  of  that  process  :  In  respect  that  the  question  involved  in 
these  pleadings  is  one  between  the  petitioners  as  purchasers  of 
spirits,  and  the  landlord  of  the  premises  which  contained  the 
spirits,  seeking  to  exercise  a  right  of  hypothec  over  them,  com- 
petent to  him  at  common  law  for  his  rent,  and  in  respec^  the 
statute  4th  Geo.  IV.  cap.  94,  relied  on  by  the  petitioners,  has 
not  abolished  said  right,  or  substituted  any  other  right,  or  se- 
curity, or  obligation,  to  the  landlord  in  its  place,  or  made  any 
provision  at  all  in  regard  to  it ;  repels  the  claim  made  by  the 
petitioners,  James  Wyld  and  Company :  Finds,  that  if  the  facts 
alleged  by  them  did  not  amount  to  delivery  of  the  spirits,  the 
petitioners  themselves  do  not  maintain  a  right  to  them,  and  that 
if  the  said  facts  do  amount  to  delivery,  it  is  only  by  being  a 
delivery  to  the  petitioners,  or  to  the  Excise,  for  behoof  of  the 
petitioners,  of  the  warehouse  containing  the  spirits,  and  that  if 
thej  got  delivery  in  this  last  manner,  it  made  them  necessarily 
assignees  to  the  tenancy  of  the  warehouse,  and  as  such,  liable 
for  Uie  landlord's  rent :  Therefore,  and  hi  respect  the  said  ware- 
house is  part  of  the  premises  let  by  the  said  Archibald  Rich-, 
ardson  to  Strachan  and  Company  as  a  distillery,  and 'had  no 
separate  rent  attached  to  it,  but  fell  under,  and  was  liable  along 
with  the  rest  of  the  premises,  for  the  cumulo  rent  stipulated  for 
the  whole:  Finds  it  unnecessary,  in  the  question  \rith  the  land- 
lord, to  involve  the  parties  in  a  proof  of  any  of  the  other  facts 
embraced  by  the  condescendence  and  answers,  which  might  be 
expedient  before  answer  in  a  question  between  Wyld  and  Com- 
pany and  Strachan  and  Company's  general  creditors ;  recals  the 
interdict  granted  in  the  petition  of  Wjld  and  Company;  refuses 
the  said  petition ;  finds  them  liable  m  expenses  of  process  to 
Richardson  and  mandatory;  allows  an  account  thereof  to  be 
given  in  for  taxation,  and  decerns  :  And  in  the  sequestration  pro- 
cess, at  the  instance  of  the  said  Archibald  Richardson  and  man- 
datory  against  Strachan  and  Company's  trustee  and  others,  of 
new  appoints  the  said  Archibald  Kichardson,  and  James  Mac- 
.  Alpine,  Strachan  and  Company's  trustee,  to  state  whether  they 
are  willing  to  hold  their  pleadings  already  in  that  process  as 
containing  their  full  and  final  statement  of  facts, — the  said  Ar- 
chibald Richardson  and  mandatory  in  twenty-four  hours,  and 
the  said  James  M' Alpine  in  twenty-four  hours  thereafter.^ 
Note, — The  Sheriff-subsHtute  holds,  that  the  difference  be- 
tween providing  a  warehouse  and  approving  of  one,  is  manifest, 
and  the  Excise  Commissioners  are  empowered  by  the  statute  to 
do  either.  It  is  true  that  the  78tb  clause,  empowering  them  to  • 
levy  the  penny  is  general,  but  that  is  subject  to  such  rules  and 
regulations  as  may  be  made  by  the  Commissioners,  and  it  is  not 
averred  that  they  did  actually  levy  the  penny  in  the  present 
case ;  nor,  if  they  did,  does  the  act  bind  them  to  pay  it  to  Rich- 
ardson. Moreover,  though  thev  had  levied  it,  and  were  willing 
or  bound  to  pay  it  over  to  Richardson,  there  is  nothing  in  the 
act  which  obliges  Richardson  to  be  satisfied  with  the  penny,  in- 
stead of  the  rent  he  stipulated  for,  or  deprives  him  of  the  com- 
mon  law  remedy  for  recovery  of  that  rent." 

Wyld  and  Company  advocated.  But  the  Lord  Or- 
dinary (20th  December  1831)  remitted  simpliciter, 
with  expenses — adding  the  following 

"  iVo/e.-- As  the  Lord  Ordinary  does  not  entirely  concur  with 
the  Sheriff  in  all  the  grounds  upon  which  he  rests  his  judgment 
in  this  case,  he  would  have  advocated  the  cause,  and  put  the  de- 
cision on  the  grounds  on  which  he  thinks  it  should  be  rested. 
But  as  it  has  been  conjoined  with  a  process  of  sequestration  in 
the  Inferior  Court,  the  Lord  Ordinary  is  unwilling  to  bring  the 
parties  away  from  that  Court,  so  peculiarly  applicable  to  such 
summary  processes,  and  therefore  contents  himself  with  ex- 
plaining the  grounds  of  his  opinion  in  a  note.  The  Distillery- 
Act,  4  Geo.  IV.  c.  94,  which  authorises  a  bonded  warehouse 
within  the  prcoiises  of  the  distiller,  for  depositing  spirits  prior 
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to  tbe  payment  of  the  dndei,  is  for  tke  benefit  of  Cfae  diatiBer, 
and  the  purchaser  from  him,  and  coutaiBs  no  «l)iision  to  the 
landlord's  rigjit,  and  of  course  neither  abridges  nor  affects  it  in 
the  smallest  degree,  when  the  distillery  happens  not  to  be  the 
property  of  the  distiller  himself.  There  is  no  provision  made, 
as  in  thie  case  of  a  public  bonded  warehouse,  relative  to  what 
shall  operate  as  a  transfer  of  the  property  prior  to  actual  de- 
Uf  cry ;  but  this  is  left  on  the  footing  of  the  common  law.  Now 
tbe  right  of  the  landlord  to  sequestrate  for  his  rent,  whatever 
subject  once  belonging  to  the  distiller,  has  not  been  transferred 
to  a  purchaser,  is  unquestioned ;  but  it  is  argued,  that  having 
purchased  the  whisky,  and  paid  the  price  to  the  distiller,  and  ob- 
tain^ from  him  an  order  of  delivery,  the  intimation  of  this  or- 
der to  the  Exeise  officer  who  kept  the  key  of  the  warehouse  (it 
is  said  the  only  key),  made  the  officer  euttodtBr  for  the  purchaser, 
and  tran^erred  the  property  to  him.  But  it  seems  clear,  that 
upon  the  principles  of  the  law  of  Scotland,  without  actual  de- 
livery (for  symbolical  delivery  is  here  out  of  Ae  question),  the 
property  could  not  be  transferred ;  and  as  a  proof  of  tUs,  it  is 
not  denied  that  no  less  than  eleven  puncheons,  which  were  ex- 
actly in  the  same  situation  as  the  three  sequestrated  by  the  land- 
lord, were  seised  and  sold  b^  the  Excise,  without  afcjection  on 
the  part  of  tbe  advocators,  for  a  debt  due  by  the  distiller  to  the 
Crown.  If  it  had  been  wished  to  ^^-ithdrew  the  puncheons  now 
daimedi  from  the  landlord's  daim  for  rent,  it  was  necesssry  to 
have  paid  tbe  duties  on  them,  and  removed  them  from  off  the 
prernises.** 

The  advoeators  reclaimed. — At  advising, 

Lord  CringleHe  could  see  no  averment  that  tbe  transfer  was 
entered  in  the  Excise  books. 

The  Lord  Justtce-CUrk  would  go  upon  the  express  words  of 
the  Act  of  Parliament  It  was  a  lawful  proceeding  oa  the  pait 
of  Strachan  and  Comj^anv  to  have  part  of  their  premises  set 
^part  as  a  warehouse.     The  Act  provided,  that  evidence  of  the 

rntity  entered  should  be  produced  to  the  store-keeper,  who 
uld  examine  the  contents.  And  section  72  declared,  that  if 
any  distiller  wished  to  take  out  part  of  what  he  had  entered,  he 
was  to  pay  the  duty  to  the  collector,  and  the  store-keeper  was 
to  let  it  go  out,  on  production  of  the  receipt  The  plain  meaning 
of  the  enactment  was,  that  there  should  be  no  removal  without 
previously  satisfying  tbe  collector  as  to  the  duties ;  while  the 
other  sections  obliging  tbe  store-keeper  to  attend*  &c.»  left  fuU 
libertv  of  disposal*  This  provision  of  the  statute  bad  not  been 
complied  with ;  and  the  Lord  Ordinary  had  done  right  in  remit- 
ting iimpiiciter. 

Lord  Gleniee  was  a  good  deal  staggered  by  the  judgment  in  the 
case  of  Stevenson,  reversed  in  the  House  of  Lords.  Although 
intimation  to  the  common  custodier  might  be  held  equivalent  to 
transfer,  still  a  purchaser  of  another  man's  goods,  however  honm 
fiie^  was  bound  to  restore  them  to  the  true  proprietor,  if  he  had 
them.  Tbe  puncheons  had  been  seised  by  the  Oown,  not  for 
duties  flf  ecially  applicable  to  them,  but  for  rents  due  to  the 
Crown.     The  lanmord's  hypothec  oould  not  be  disappointed. 

The  Coart 

''  Adhere  to  the  interlocutor  complained  of,  with  this  addition, 
that  the  advocators  shall  be  entitled  to  an  assignation  to  the 
landlord's  right  of  hypothec  over  the  utensils  in  the  warehouse ; 
Refuse  the  desire  of  this  note ;  and  of  new,  Find  the  advocators 
liable  in  expenses ;  allow  an  account,**  &c. 

Authority  for  Advocators.— 4th  Oeo.  IV.  c.  94. 

Authorities  for  Respondents Ersk.  IIL  8,  S.    Bell,  L  tit 

Transfer,  Art  I.  sec.  19.  Earl  of  Dalbousie  o.  Duidop,  9th 
December  1890 ;  House  of  Lords. 

Second  Division.^Lord  Ordinary,  Medwyn.— ^d;  Ruther* 

furd — AU.  Dean  of  Faculty  (  Hope,)  TV.  Bell J.  R.  Stoddart, 

W.6.,  «nd  Peter  Conpar,  W.S.,  Agents.  «-Mr  Ferguson, 
Qerk.— tr.  C] 

JURY  CAUSES. 

15/A  March  1832. 

Na  932.^ JwSMSs  ITouMe,  Pbrmer*  v.  Jamss  CoNMvaaajii;, 

i>f/9rfiditr. 

Witaew    Bhow«wDitquaiifica<ien— Afeat'^^  fmnutf^9  «AeiMr 


humng  rgerioed  impr9pir  writttn  niMtrutiiaim    BtU^  Hua  muh 
nuuU  him  an  agtnt,  and  disqualijied  him  from  being  a  mineu. 

Thia  ease  is  reported  antea,  VoL  IV.  p.  235.  The 
pnrsner  broaght  an  action  of  damagea  agaitiat  the  de- 
fender, on  die  allegation  that  he  had  infringed  upon 
his  rigfit  of  quarrying  a  oertatn  limestone  rock.  A 
view  was  gnuited,  and  the  parties  mntoallj  a:ppoiated 
showers  to  exkibit  the  dispated  aobject  to  certain  of 
the  jurors,  who  were  to  act  as  viewers.  The  porsoer's 
shower  was  famished,  inier  aliaf  with  the  following 
written  instrnctions : 

**  6.  Point  oot^the  mmend  line  slated  in  Mr  John  Weir's 
dedanition,  to  run  *  from  the  front  wall  of  the  old  toiUiouse  in 
a  straight  line  paat  the  mines.'  Shew  the  pit  atones,  if  there 
were  any  placeio,  to  mark  said  line." 

"  9.  roint  out  the  operations  of  the  different  parties  in  said 
quarrv,  and  direct  the  attention  of  tbe  viewers  to  this  question, 
whether  their  operations  were  calculated  to  produce  an  inter> 
ferenee  by  the  one  party  against  the  works  of  the  other." 

When  the  issue  first  came  on  to  be  tried,  it  was 
stated  that  these  instructions  were  improper ;  and  a 
jnror  having  been  withdrawn,  the  case  was  postponed. 
Having  come  on  a  second  time  for  trial,  'the  parsaer 
proposed  tbe  said  shower  as  a  witness.  Objected — 
He  has,  in  consequence  of  the  special  written  instruc- 
tions  from  the  pursuer,  become  his  agent,  and  is  there- 
fore disqualified  from  acting  as  a  witness  for  him. 

The  Court  sustained  the  objection.  The  defender 
had  a  verdict  in  his  favour.  A  bill  of  exceptions  was 
thereafter  tendered ;  but  the  case  has  since  been  set- 
tled. 

Second  Division. — Act.  Solicitor- General  (Cockbum)   and 

Cuninghame AH,  Dean  of  Faculty  (Hope)  and  Maitlaiid.^ 

Wm.  Hackersay,  and  Mowbray  dc  Howdea,  W.8.»  Ageata.— 
Jmy  Gktk.--'[/.  «r.  if.] 

leth  March  1832. 

Nob  98S.«-ReBBBT  Haoabt,  Pursuer,  v.  Gaoacx  Isque,  De* 

finder. 

Stabler— Hom^—Liability  for — A  horse  having  been  placed  for 
sale  in  liveru  ami  commisuon  slahles;  and  the  stabler  having  at' 
lowed  it  to  be  taken  out  awl  hunted,  whUst  not  in  condUum  for 
such  exercise ;  and  the  horse  having  died  from  overexertion — Held, 
that  the  etabiler  was  liable  fir  its  vabiei^'<tnd  verdict  to  ikat  efeci 
ffundfor  the  owner. 

The  pvrsner  plaoed  a  horse,  vidsed  at  £60^  in  the 
livery  stables  of  the  defender,  in  Jnly  1S90,  for  the 
pnrpoae  of  being  sold.  The  horse  died  on  the  30tfa 
Oetoher  thereaf&r ;  and  the  issne  was  **  Whether  the 
said  horse  died  through  the  fanlt  or  negligeiioe  of  tiie 
defender?"  and  whether  the  defender  was  imMrted 
to  the  pnrseer  in  £60,  as  its  price  or  value  ?  It  was 
proved  during  the  trial,  that  after  the  horae  had  re- 
mained aome  time  in  Inglis's  ttahles  at  livery,  that 
the  pursuer  requested  him  to  get  it  dispeaed  of:  That 
a  eoramunication  was  made  from  Inglis'a  staUes  tothe 
punoer,  that  the  fox  hounds  were  to  be  at  Amiaton 
gate  on  a  certain  day,  and  that  it  ofiered  a  good  op- 
portonttv  for  the  hone  heing  seen,  with  m  view  to  be 
sold:  1«at  Hagart  only  gave  permission  that  his 
horse  lAionld  be  taken  to  the  hmting  groand,  aflter 
hearing  that  Inglis  was  to  be  at  the  hnnt  hima^:  That 
Inglis  aecompaiified  Templemaa,  the  jockey  who  rode 
the  pnrsner's  horse,  and  who  at  the  ttose  waa  stay- 
ing with  loglw :  That  the  pursuer's  horse  waa  very 
faC|  and  aotl*  a  oondithMi  for  being  huttdy  and  that 
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the  defender  and  Templetnan  were  repeatedly  eaii*- 
tioned  on  the  road,  and  on  the  ground,  that  they  would 
kill  the  horse  if  they  did  not  take  great  care :  That 
the  day's  hunting  had  been  seTerey  and  that  Temple- 
man  went  ont  to  enjoy  the  aport,  and  hunted  jhsI 
like  other  people,  as  he  had  not  been  told  by  Inglia 
that  the  horse  was  to  go  out  merely  to  be  seen,  for 
the  purpose  of  being  sold :  That  the  horse  was  very 
much  sweated,  and  died  from  over  exertion. 

The  Lord  Justict'Clerk  in  charging  the  Jury,  itated,  that  there 
could  be  no  doabt  as  to  the  legal  principle  which  mutt  rule  the 
c^ee.  A  person  intrusted  with  the  property  of  another  for  sale, 
or  on  commission,  was  bound  to  take  every  due  care  of  it,  and 
was  responsible  for  the  conduct  of  his  servants.  IngHs  was 
riding  alongside,  and  must  have  known  and  seen  the  cmidition^ 
of  the  horse,  that  be  was  unfit  for  huntings  He  must  have 
heard  it  remarked  by  several  gentlemen,  that  if  they  did  not  take 
great  rare,  the  horse  would  be  kilted.  Inglis  ought  to  have 
told  Teropteman,  the  horse  was  only  to  be  shown  for  sale ;  and 
it  was  his  bounden  duty  not  to  have  permitted  it  to  enter  the 
hondng. 

The  Jury  found  for  the  pursuer. 

Second  Divisiou.— -^Ir/.  Dean  of  Faculty  (Hope,)  and  liait- 

land Alt,    Solicitor- G eneral  (  Cockburn, )  e*  aiiu  —  Gibaoa* 

CraigB  and   Wardlaw,  and  Alexander  Stevenson,  Agents. — 
Jury  Cleik— [J.  W.  H.] 

HOUSS  OF  XfORD«. 

rspeeeheg  taken  from  Mr  Gumey't  Short-'Hand  Nbtet»J 

eih  March  1832. 

No.  884.— Jambs  Robbrtson,  jfppeUant,  «.  HAAFoao, 
BaoTHBas  &  Co..  &  Makdatoby,  Re^fondemu, 

Sale — Contract — 'Rxpense^-^Cireumiiancei  in  which  a  ikqfmeni 
of  iron  made  ajter  the  receipt  of  a  letter^  limiting  the  price  previ- 
0u$ljf  ttipulated,  and  time  ^sfUpment^  wag  heid  to  have  been  made 
in  term$  of  that  Utter — Question  contideredf  to  what  extent  an  ap^ 
pellant  or  advocator,  %ho  is  successful  in  tlie  a^jpeal  or  advoca- 
tion,  is  entitled  to  exjh'nses  T 

On  7th  February  1827,  the  appellant  wrote  as  fol- 
lows, to  the  respondents : 

**  Subjoined  is  a  specification  for  73  tons  and  60  bars  iron, 
which  please  order  to  be  shipped  in  the  course  of  two  or  three 
weeks  at  most,  of  a  good  quality,  and  charged  at  or  under  the 
prices  I  haye,  within  these  few  weeks,  been  quoted  by  two  dif- 
ferent Welsh  houses,  viz.  bars  at  j68,  IOs.,  and  rods  at  £9,  10s. 
I  intend  to  pay  you  with  a  banker's  draft,  at  par,  from  the  date 
of  the  iron  an iving  here,  and  will  expect  the  discount  I  am 
quoted  for  prompt  payment,  viz.  five  per  cent  Please  give  in- 
structions the  rods  ore  all  sent  the  exact  sizes  ordered.  I  hope 
you  will  be  able  to  get  a  vessel  to  bring  the  iron  for  about  12s. 
per  ton,  as  the  days  are  now  getting  longer,  and  the  weather 
better.  Please  write  me  as  early  as  convenient  when  I  may 
expect  the  present  order  shipped,  being  out  of  all  the  sizes  of 
rods  and  part  of  the  bars.  If  you  cannot  ship  my  order  im- 
mediately, I  will  require  to  send  it  to  another  house.  Expect- 
ing  to  bear  from  you  in  a  few  posts,  I  remain." 

The  respondenta  answered,  lOth  Fehmary  1827 : 

"  We  have  duly  received  your  favour  of  the  7th,  annexing 
order  for  bar-iron  and  rods,  which  you  offer  us  at  the  price  of 
£^  lOs.  for  the  former,  and  £9,  10s.  for  the  latter,  delivered  at 
Newport,  less  discount,  5  per  cent  fbr  bairker'fei  draft,  at  par, 
from  the  arrival  of  the  iron  with  you.  On  these  terms,  we  must 
decline  the  order;  but  shall  be  happy  to  execute  it  at  the  prices 
quoted,  allowing  you  5  per  cent,  for  banker's  draft,  at  par,  to  be 
remitted  us  on  receipt  of  invoice.     We  wait  your  reply ;  and  re- 


main. 


The  appellant,  on  1 2th  February,  wrote: 

''  Id  reply  to  your's  of  the  lOdi  lAstanti  I  will  take  the  iron 


at  the  prieev  and  discoant  roenti<med,  vis.  bars  at  j£8, 10s.,  and 
vods,  £S^  10a. ;  6  per  cent,  off  fbr  a  banker's  dntft,  at  par,  from 
receipt  of  invoice,  which  I  engage  to  send  you,  provided  you 
send  it  off  before  any  general  reduction,  and  warrant  the  iron  all 
the  aises  ordered,  rlease  ship  the  annexed  jobbing  iron  along 
with  the  last  order.  Please  advise  me  aa  early  as  convenient^ 
which  I  hope  will  be  in  a  few  posts,  when  I  may  expect  the  iron 
all  shipped  ordered  from  you ;  for  if  you  do  not  ship  it  in  the 
course  of  ten  or  fourteen  dava  at  most,  I  will  require  to  order 
some  from  LiverpooL     Waiting  your  reply,  I  remain.** 

Again,  the  appellant,  on  8th  March,  wrote  : 

"  Since  I  handed  you  an  order,  7th  ultimo,  for  iron,  I  have 
been  offered  bars  at  x8,  and  nail-road  iron  at  ^9,  six  months,  or 
8  per  cent,  off  for  prompt  payment  As  I  expect  you  will  sup- 
ply me  at  such  prices, — as  I  will  have  iron  as  low  irom  you,  for 
prompt  payment,  as  from  the  house  above  alluded  to,  which  I 
am  not  at  liberty  at  present  to  name, — I  herewith  hand  you  a 
small  addition  to  my  last  order,  and  request  you  will  ship  the 
whole  in  the  course  of  two  or  three  weeks  at  most.  In  ease 
any  reduction  take  place  at  quarter-day  next  month,  the  house 
alluded  to  agrees  to  give  me  the  advantage  of  it,  as  an  induce- 
ment to  hand  them  an  order;  but  this  I  do  not  at  present  intend 
to  do^  provided  you  supply  me  on  as  reasonable  terms  as  I  have 
been  quoted.  Flease  acknowledge  receipt  of  this  in  coarse,  anci 
say  when  you  have  prospects  of  shipping  all  the  iron  I  have  or- 
>  dered.  In  case  you  guarantee  no  reduction  at  quarter-day  next 
month,  I  could  wish  it  shipped  immediately.  If  you  are  not 
inclined  to  do  this,  I  wish  none  of  it  now  shipped  till  after  the 
result  of  the  first  quarterly  meeting.  Waiting  your  reply,  I  re- 
main.** 

The  respondents  replied  hy  letter,  without  date^  bat 
bearing  the  Glasgow  post-mark  of  i5th  March: 

"  We  have  duly  received  your  favoutff  the  6th  instant,  and 
note  the  price  at  which  you  have  been  offered  iron.  We  do  not 
accept  orders  in  these  terms.  Previous  to  receipt  of  your  fiivour, 
a  vessel  (the  Pembroke)  was  engaged  to  take  your  iron  at  J 2b. 
per  ton.  Our  agent  at  Newport  writes  us,  under  date  of  the 
13th  instant,  *  The  Pembroke  is  engaged  for  Glasgow  at  12fl. 
per  ton,  and  is  this  morning  only  come  into  berth.*** 

The  appellant  again  wrote  aa  follows  :— 

<<  leiA  March  1827 — Your's  of  the  Idth  instant  ia  in  my  po». 
seaaion.  In  reply,  as  you  did  not  ship  the  iron  in  two  or  three 
weeks  after  ordered,  I  was  obliged  to  buy  as  mu,ch  otherwise  as 
serve  my  customers  for  six  or  eight  weelu  to  come.  Therefoie^ 
I  trust  you  will  guarantee  no  general  reduction  in  price  next 
month  m  Walea.  You  will,  I  hope,  be  aa  liberal  aa  another 
house,  that  offers  me  iron  at  10s.  per  ton  under  the  prices  you 
last  quoted,  guaranteeing  that,  in  case  a  reduction  takes  place  in 
Wales  next  month,  I  will  have  the  benefit  of  it  Provided  you 
agree  to  this,  I  will  remit  you  a  banker*s  draft  on  receiving  in- 
voice and  bill  of  lading.  If  any  reduction  takes  place,  I  will  not 
ask  the  money  from  you,  but  take  iron  for  the  difference.  Be* 
cause  you  have  not  shipped  my  order  in  the  time  I  mentioned 
when  I  sent  it,  (vis.  in  two  or  three  weeks  at  most  from  the 
date  sent,)  ia  the  reason  I  have  to  propose  the  foregoing,  having 
already  been  obliged  to  supply  myself  with  most  of  the  sizes  and  ' 
kinds  of  iron  ordered  from  you." 

The  respondents,  on  24th  March,  replied,  tranS' 
raitting  the  invoice,  and  refusing  compliance  with  the 
appellant's  request.  The  appellant,  thereafter,  trans- 
mitted bis  drafts  for  the  amount,  under  deduction  of 
£38»  &  8.,  which  he  retained  from  the  invoice  prices* 
The  respondents  subseonently  demanded  payment  of 
the  balance;  and,  on  its  being  refused,  raised  an  action 
before  the  Magistrates  of  Glasgow.  In  defence,  the 
appellant  pleaded, 

'*  1.  The  defender  ordered  iron,  at  certain  prices,  to  be  fur- 
nished in  a  certain  time,  to  which  the  pursuers  acceded  to  do  so 
within  the  time  fixed;  hy  failing  in  fulfilling  which  contract tbey 
sttligectcd  tbemsalves  in  damsges  to  the  defender.    S.  After  this- 
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undue  deity,  the  defender  stated  that  he  would  not  take  the  iron 
at  the  former  prices  till  after  the  quarterly  meeting,  when  the 
iron-masters  meet  to  regulate  the  price,  unless  the  pursuers 
would  guarantee  against  the  effect  of  any^U  at  next  quarterly 
meeting :  and  the  defender  wrote  the  pursuers  that  he  would 
only  remit  for  iron  at  10s.  per  ton  of  deduction,  contemplating  a 
fall  to  that  extent,  which  he  anticipated  at  the  next  quarterly 
meeting,  and  which  actually  happened.  And,  after  this  state  of 
things,  and  correspondence,  they  sent  the  iron,  with  an  invoice 
at  the  old  terms ;  but  the  defender,  in  terms  of  his  letters,  re- 
mitted drafts  for  the  price  of  the  iron,  under  the  deduction  of  lOs. 
per  ton,  and  left  the  option  with  the  pursuers  to  return  the 
drafts,  and  withhold  a  bill  of  lading  and  dispose  of  the  iron,  or 
to  keep  and  use  the  drafts,  and  send  a  bill  of  lading,  vesting  the 
right  of  control  and  disposal  over  the  iron  in  the  defender,  by  all 
which  they  must  be  held  to  have  accepted  of  the  remittance  on 
the  terms  annexed  to  it  by  the  remitter,  as  they  were  not  in  law 
entitled  to  receive  and  retain  the  remittance  on  any  other  terms 
than  those  annexed  to  it  by  the  remitter.  3.  The  pursuers  are 
liable  in  law  for  repetition,  on  account  of  the  deficiency  in  the 
weight  of  the  iron,  and  in  damages  on  account  of  the  unsuitable 
sizes  of  iron  sent,  in  violation  of  the  terms  of  the  order.** 

The  Ma^strates,  on  20th  November  1829,  pro- 
Boanced  this  interlocutor : — 

'*  Having  again  considered  this  process,  with  the  proofs  ad- 
duced by  the  parties  respectively,  and  mutual  minutes  on  the 
import  Uiereof— Finds  that  the  terms  of  the  original  purchase, 
and  sale  of  the  quantities  of  iron  in  question,  were  fixed  bv  the 
defender*s  letters  of  the  7th  and  12th  Februair  1827,  and  the 
pursuers*  letter  of  the  10th  February  1827  :  Finds  that  from 
their  failure  to  object,  and  tacit  acquiescence,  the  pursuers  must 
be  presumed  to  have  consented  to  the  limitation,  with  regard  to 
the  time  of  shipment,  expressed  in  the  said  letters,  viz.  imme- 
diately, or  in  the  course  W  two  or  three  weeks  at  most,  from  the 
date  of  the  pursuers'  first  letter,  or  before  any  general  reduction 
of  price ;  and  in  the  course  of  ten,  or  fourteen  days  at  most,  from 
the  date  of  the  defender's  said  second  letter :  Finds  it  not  proved 
that  the  pursuers  gave  the  defender  anv  intimation  of  their  not 
being  able  to  furnish  the  quantities  and  descriptions  of  iron  or- 
dered by  him  until  they  were  manufactured :  And  finds  the  de- 
lay on  the  part  of  the  pursuers  in  not  completing  the  shipment 
of  the  said  iron  till  the  1 9th  and  20th  March  1827,  relevant  to 
liberate  the  defender  from  his  obligation  to  pay  for  the  said  iron 
at  the  stipulated  price :  Finds  that  by  his  letter  of  the  8th 
March  1827,  the  defender,  of  new,  bound  himself  still  to  take 
the  iron  formerly  ordered  by  him,  if  shipped  immediately,  or  in 
the  course  of  two  or  three  weeks  at  most,  in  case  the  pursuers 
guaranteed  no  reduction  at  quarter.day  next  month,  but  that 
otherwise,  he  wished  none  of  the  iron  now  shipped :  Finds,  that 
having  liberated  the  defender  from  the  terms  of  the  original  bar- 
gain, by  their  delay  in  shipping  the  said  iron,  the  pursuers,  by 
making  the  shipment  af^er  receipt  of  the  defender's  said  letter 
of  the  8th  March  1827,  tacitly  acquiesced  \n  the  terms  of  the 
new  bargain,  in  point  of  price  therein  proposed,  and  subsequently 
confirmed  that  bargain  by  transmitting  the  bill  of  lading,  and  by 
retaining  and  using  the  remittances  made  by  the  defender  upon 
the  footing  thereof:  Finds,  that  agreeable  to  this  new  bargain, 
the  defender  has  received,  retained,  and  disposed  of  the  iron  so 
shipped  by  the  pursuers,  and  the  pursuers  have  received  pajr- 
ment  of  the  price  remitted  by  the  defender:  Finds  that,  m 
these  circumstances,  it  is  unnecessary  to  inquire,  in  this  process, 
whether  the  defender's  counter-claim  of  damages  fh>m  alleged 
deficiency  in  the  quantity  of  iron  shipped,  or  otherwise,  be  well 
founded  or  not ;  assoilzies  the  defender,  and  decerns ;  reserving 
to  the  defender  any  claim  of  damages  competent  to  him,  and  to 
the  pursuers  their  defence  against  the  same :  Finds  the  defender 
entitled  to  expenses  of  process,  and  remits  to  the  auditor  to  tax 
the  same,  dispensing  wiUi  petitions.** 

The  case  was  then  advocated,  and  the  following  in« 
terlocQtor  was  pronoanced,  1 0th  July  1830: — 

**  The  Lord  Ordinary  having  heard  parties'  procurators,  and 
considered  the  dosed  record,  and  productions — Finds  that,  by 
the  correspondence  terminating  in  the  respondent's  letter  of  the 


12th  February  1827,  the  respondent  ordered  from  the  advocators 
a  quantity  of  iron,  mentioned  in  that  letter :  Finds  that  although 
the  respondent  subsequently  complained  of  the  delay  of  exe- 
cuting the  order,  and  did,  in  his  letters  of  the  8th,  16th,  and  27th 
March  1827,  found  upon  that  circumstance  a  demand  of  some 
abatement  of  price,  such  demand  was  not  complied  with  on  the 
part  of  the  advocators :  Finds  that  the  advocators,  ih  their  let- 
ter of  the  24th  March  1827,  inclosing  the  invoice  of  the  iron, 
and  in  their  letter  of  3 1st  March  1827,  explicitly  intimated  to 
the  respondent  that  no  abatement  was  to  be  allowed,  and  th^ 
the  iron  war  sent  in  terms  of,  and  at  the  prices  specified  in,  the 
respondent's  letter  of  the  1 2th  February:  Finds,  therefore,  ihiit 
there  was  no  new  agreement  between  the  parties,  altering  the 
prices  of  the  iron  originally  fixed,  and  that  the  respondent  was 
bound,  either  to  take  the  iron  at  those  prices,  or  to  reject  it  if 
he  considered  himself  set  free  from  the  contract,  in  consequence 
of  the  alleged  delay  in  its  execution  on  the  part  of  the  advo- 
cators :  Finds,  that  he  did  not  so  reject  the  iron ;  but  on  the  con- 
trary,  having,  sometime  before  the  arrival,  received  the  advoca- 
tors* letter  of  Slst  March,  stating  that  it  was  sent  at  the  prices 
originally  fixed,  and  no  other,  he  took  possession  of  the  iron, 
without  making  any  answer,  or  stating  any  objection  to  the  con- 
tents of  that  letter,  until  the  4th  of  Nlay,  at  which  time  a  second 
demand  had  been  made  upon  him  bv  the  advocators  for  payment, 
according  to  the  prices  originally  fixed :  Finds,  that,  in  these 
circumstances,  the  respondent,  by  his  acceptance  of  tbe  iron,  and 
his  failure  to  answer  the  letter  of  the  Slst  March,  must  be  held 
to  have  departed  from  any  objections  on  the  ground  of  the  al- 
leged delay  on  the  part  of  the  advocators  in  executing  tbe  con- 
tract, and  to  have  accepted  tbe  iron  on  the  terms  on  which  it 
was  sent  by  the  advocators :  Finds  idso,  that  the  respondent's 
objections,  in  regard  to  the  alleged  deficiency  of  weight  of  the 
iron  furnished,  were  neither  made  at  the  time,  nor  iu  the  terms 
requisite  to  enable  him  to  state  them  as  a  competent  defence  in 
the  present  action ;  and  in  respect  of  the  reasons  above  set  forth, 
advocates  the  cause,  alters  the  interiocutor  complained  of,  and 
decerns  in  terms  of  tbe  libel :  Finds  the  advocators  entitled  to 
expenses,  allows  an  account  thereof  to  be  given  in,  and  renoits 
the  same  to  the  auditor,  to  tax  and  report." 

Both  parties  reclaimed,  and  the  Court  adhered,  ex« 
cept  in  80  far  as  they  found  the  advocators  entitled  to 
their  expenses  in  the  Inferior  Court.  Mr  Robertson 
then  appealed,  urging  the  same  pleas  as  in  the  Court 
below. 

Lord  Chancellor. — My  Lords,  when  I  entertain  no  doubt,  it  is 
my  usual  practice  to  advise  your  Lordships,  at  the  doi^e  of  tbe 
argument,  either  to  affirm,  to  reverse,  or  to  vary  the  decree  of 
the  Court  below ;  for  it  is  agreeable  to  do  it  while  the  facts  are 
recent  in  ones  recollection,  and  whilst  counsel  are  at  the  Bar,  so 
that  any  slip  in  matter  of  fact  or  in  practice  may  at  once  be  set 
right.  I  shall  have  rather  more  occasion  than  usual  to  request 
the  assistance  of  the  learned  counsel ;  for  the  course  which  I  am 
disposed  to  adviseyour  Lordships  to  adopt,  in  the  reversal  of  the 
decision  in  the  Court  below,  will  set  up  the  decision  of  tbe 
Bailies,  though  I  do  not  think  that  decision  can  in  all  its  parts 
stand,  anv  more  than  the  decision  of  the  Court  below,  though  I 
agree  with  the  result  Though  I  think  it  was  well  considered  in 
tbe  result,  yet  there  are  pafts  I  do  not  quite  agree  with.  Now, 
my  Lords,  in  the  Jirtt  place,  it  is  quite  clear  this  decision  can- 
not stand  in  all  its  parts.  The  Court  of  Session  have  per  in- 
curiam,  and  per  incuriam  only ; — the  Court  which  reversed  the 
decision  of  the  Bailies*  Court  upon  sdvooation,  thoqght  fit  to 
give  tbe  advocator  (that  is  the  appeUant)  the  co8ts»  not  of  tbe 
Court  below,  which  they  would  have  a  right  to  do,  and  might, 
in  consistency,  have  given  him,— -for  they  put  themselves  in  a 
court  of  appeal  in  the  place  of  the  Bailies'  Court ;  but  they  give 
him  also  the  costs  of  the  advocation, — ^that  is  to  say.  tbev  &ve 
punished  the  partv  for  having  the  judgment  of  the  c5ourt  below, 
and  visit  him  with  costs,  for  doing  no  more  than  cTeiy  party  is 
bound  to  do,  at  all  events,  supporting  the  judgment  of  which  be 
was  in  possession.  That  part  cannot  stand ;  for  though  that 
would  not  have  been  a  ground  of  spp^»  being  only  matter  of 
costs,  yet,  if  the  judgment  had  been  affirmed  in  all  its  other  parti, 
and  if  costs  were  incidental  to  the  question,  and  there  was  no- 
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thing  eolourmble  in  the  appeal^if  there  wm  nothing  to  show  that 
it  was  brought  coloarably  as  an  appeal  for  costs — ^if  there  was 
nothing  appearing  of  that  sort,  and  other  parts  of  the  decree-in- 
terlocutor had  been  affirmed,  this  would,  and  must  have  been  al- 
tered. Now,  my  Lords,  the  question  is,  as  we  must  alter  it  in 
one  part,  what  are  we  to  do  with  the  rest  of  it  ?  It  is  matter  of 
little  consequence ;  for,  when  they  are  giving  the  costs  of  the  ad- 
vocation— ^it  is  the  costs  of  the  advocation  that  form  the  bulk  of 
the  matter ;  but  they  could  not  have  done  otherwise.  I  cannot 
give  the  costs  of  this  appeal  to  the  appellant,  for  the  reason 
which  ought  to  have  operated  on  the  Court  below ;  because  they 
are  in  possession  of  the  judgment  of  the  Court  below  in  Scot* 
land.  The  only  question^the  bulk  of  the  question  is  as  to  the 
costs  of  the  advocation,  which  I  have  disposed  of,  and  probably 
the  costs  of  the  judgment  of  the  Bailie  Court,  which  must  have 
been  something,  and  which  will  ultimately  follow  the  event  of 
the  whole  suit — ^the  event  of  the  setting  up  of  the  Bailies*  decree. 
Therefore,  the  costs  of  the  Court  in  the-  first  instance,  the 
Bailies*  Court,  must  be  given  to  the  party  who  originallv  had 
them,  by  the  reversal  of  the  advocation, — the  decision  setting  up 
and  restoring  the  original  title.  Now  comes  the  question  which 
is  not  usually  inferior  in  importance, — ^the  question  in  the  cause, 
which  is  the  sulij  ect-matter  of  all  this  litigation.  The  costs  in  this 
case,  aa  in  many  other  cases  (though  I  never  saw  it  more  strong- 
ly expressed  tlian  in  this),  are  of  superior  importance.  Sometimes 
it  is  said  in  Westminster  Hall,  that  causes  of  the  least  matter 
fill  the  Lord  Chief- Ju8tice*s  paper ;  but  here,  this  is  a  matter  of 
£38,  6.  8.,  and  the  costs  will  amount  to  a  great  deal  more, — I 
mean  the  costs  which  have  been  already  given :  But  then  comes 
a  set  of  costs  which  I  cannot,  unfortunately,  give ;  because  the 
party  whom  I  am  about  to  let  free  from  the  charge  of  paying  the 
demand  of  £90,  6.  8.,  it  is  true,  gets  free  of  that,  but  he  gets 
free  of  it,  bv  coming  here  and  paying  jCS80,  for  ought  I  know- 
not  one  farthing  of  which  I  have  the  power  of  giving  him.  I 
cannot  help  it; — and  the  other  party,  who  has  his  judgment  for 
£38  below,  has  no  longer  that  £98,  and  he  is  saddled  with  the 
whole.  If  I  had  been  to  advise  the  party  appealing,  I  should 
have  said,  take  care  not  to  appeal,  unless  3rou  find  the  costs  be- 
low are  over  and  above  the  £98,  6.  8.,  or  so  much  as  to  make 
it  worth  while ;  and  if  I  bad  been  to  advise  the  other  party,  I 
should  have  given  the  same  advice :  I  should  have  said,  if  Har- 
ford, Brothers.and  Company,  had  been  so  wrong-headed  as  to 
come  to  the  House  of  Lords,  do  not  you,  Mr  Robertson,  do  so — 
let  them  have  it, — do  not  come  up  here ;  for  it  is  not  very  likelv 
that  the  House  of  Lords  will  give  you  the  costs  of  the  appeal, 
where  there  was  a  judgment  one  way,  by  a  learned  Judge  in 
Glasgow,  and  another  by  another  learned  Judge  in  Edinburgh. 
Upon  the  whole,  though  it  has  been  an  ill  advised  proceeding, 
we  must  deal  with  it  as  well  as  we  can,  now  it  is  here.  The 
question,  my  Lords,  is  not  a  very  complicated  one  in  itself,  which 
has  led  to  this  expense  and  litigation.  It  is,  first,  at  what  rate 
these  gentlemen  are  to  be  allowcni  to  charge, — ^whether  at  £8,  9s. 
or  £9,  10s.,-<-«nd  that  is  the  chief  question,  setting  out  of  view 
that  respecting  the  quantity.  I  have  no  doubt  there  is  an  error  in 
the  decree  of  the  judgment  of  the  Lord  Ordinary,  which  finds  that 
the  *'  respondent's  objections,  in  regard  to  the  alleged  deficien- 
cy of  weight  of  the  iron  furnished,  were  neither  made  at  the 
time,  nor  in  the  terms  requisite,**  (but  we  do  not  know  what 
they  are,  for  there  is  no  form  of  taking  objections)  *'  to  enable  hita 
to  state  them  as  a  competent  defence  in  the  present  action.*'  Is 
it  no  defence  to  the  action,  a  shortcoming  in  the  amount? — it  is 
so  far — it  is  deariy  a  defence  to  the  action  for  that  amount ;  for 
if  he  has  got  ten,  and  is  charged  for  twelve,  whether  it  be  bottles 
of  wine  or  tons  of  iron,  if  he  is  called  on  to  pay  for  twelve,  and 
has  actually  paid  for  ten,  it  is  a  complete  defence  to  the  whole 
action  ;  and  if  he  has  got  ten,  and  is  called  upon  to  pav  for 
twelve,  and  he  has  paid  only  for  nine,  though.it  is  not  a  defence 
to  the  whole  action,  it  is  a  defence  just  to  two-thirds  or  to  two 
parts  in  three, — so  that  I  cannot  understand  the  Lord  Ordinary 
in  saying,  that  not  paying  a  farthing,  but  taking  the  objection  to 
the  goods,  you  waive  your  defence, — ^you  waive  your  objection  to 
the  quality  of  the  goods, — ^vou  waive  all  objection  to  the  nature  of 
the  subject-matter  of  weight,  and  you  treat  them  as  one  and  in- 
divisible, and  as  not  capable  of  apportionment,  by  taking  the 
gooJsy  and  by  not  rejecting  them.     You  do  not  waive  the  objec- 


tion to  the  shortcoming  of  the  quantity,  though  that  is  appor« 
tioned,— that  objection  may  be  taken,  not  at  the  time  when  you 
used  the  goods,  but  the  time  you  are  called  upon  to  pay  for 
them.  In  the  case  .^lut  at  the  Bar,^if  I  buy  a  dozen  of  wine, 
and  they  give  me  bad  for  good, — if  I  drink  ten  bottles  of  that 
wine,  and  am  called  upon  to  pay  for  twelve,  and  I  only  get  ten, 
it  is  absurd  to  say,  in  the  language  of  this  interlocutor  of  the 
learned  liord  Ordinary, — it  is  absurd  to  say  you  must  pay  for 
twelve.  You  ought  to  have  taken  the  objection  when  the  ten 
bottles  came,  and  said,  this  is  not  a  dozen — here  are  only  ten. 
That  applies,  if  I  bad  bought  wine,  expecting  it  of  one  vintage, 
and  it  turned  out  to  be  of  another,  and  expecting  it  were  good, 
though  it  turned  out  to  be  bad,  even  if  it  were  as  sour  as  vine- 
gar,— if  I  had  taken  the  trouble  to  put  my  stomach  to  the  pains 
of  consuming  it,  I  am  bound  to  pay  for  it,  and  it  is  too  late  to 
take  the  objection.  Even  keeping  it  would  be  sufficient,  without 
drinking  it — if  I  were  called  upon  to  pay  for  twelve,  it  is  too  late 
to  say  there  were  only  ten.  I  cannot  agree  with  that  Nor  do 
I  agree  with  the  view  taken  by  Mr  Reddie.  There  is  not  a  more 
learned  man  at  the  Scotch  Bar  than  Mr  lUddie, — he  is  as  learn- 
ed a  man  as  any  upon  any  Bench  in  any  country,— he  has  great  ex- 
perience,— he  16  one  of  the  most  learned  civilians,  and  one  of  the 
most  learned  general  lawyers,  and  as  thoroughly  acquainted  with 
the  law  of  nations,  which  would  not  be  expected,— he  having 
once  intended  to  devote  himself  to  that  study,  having  had  the  edu- 
cation of  a  most  accomplished  civilian.  I  have  known  him  since 
he  was  a  boy  six  years  old  ;  for  he  was  at  one  time  a  school- 
fellow of  mine.  I  have  known  him  in  his  scientific  pursuits  as 
well  as  his  legal  studies,  and  at  the  Bar,  of  which  he  was  one  of 
the  greatest  ornaments  during  the  years  he  remained  there.  There 
is  not  in  all  Scotland  a  man  who  knows  foreign  law,  English  as 
well  as  Scotch,  better  than  my  very  excellent  and  learned  friend, 
Mr  Reddie.  There  is  no  doubt  of  that, — there  is  a  great  authority 
of  itself;  but  it  is  not  a  Scotch  law  question  any  more  than  a 
civil  law  question, — it  is  a  question  occurring  constantly  here  in 
Westminster  Hall,  and  in  Guildhall.  There  is  not  the  slightest 
doubt  of  that.  There  is  some  doubt  as  to  the  letter  of  the  16th. 
When  a  man  shifts  his  ground  of  defence,  it  is  always  awkward, 
and  more  so  before  a  Jury.  If  a  man  sets  up  a  falsehood  before 
a  Jury,  be  is  gone,  in  nine  cases  out  of  ten.  I  have  often  thought 
that  learned  Judges  did  not  quite  lean  against  the  effect  which 
counsel  make  of  that  shifting  of  the  ground  of  defence, — it  may 
be  improper  to  be  moving  and  shifting,  yet  the  party  may  have 
a  gooid  case  at  the  bottom,  after  all.  X  cannot  help  thinking 
that  there  was  not  sufficient  shifting  in  the  letter  of  the  1 6tb, 
as  compared  with  that  of  the  8th,  to  displace  the  objection 
to  the  contract, — I  should  have  said,  it  is  decisive, — I  should 
have  said,  it  is  quite  decisive  against  Mr  Campbell's  client, 
and  which  I  pointed  out,  in  bis  argument,  the  difference  of 
the  ground  taken  in  the  8th  and  16th,  if  it  had  rested  in 
parole ;  but  when  I  have  written  documents  to  refer  to,  I  must 
look  to  these  letters.  I  do  not  think  that  it  is  decisive  to  over- 
come the  effect  of  those  letters.  Now,  before  the  letter  of  the  8th 
of  March,  it  is  perfectly  clear  that  there  was  not  a  binding  con- 
tract. The  letters  of  the  7th  and  the  12th  of  Pebruary,  all  taken 
together,  for  reasons  I  need  not  repeat,  are  not  sufficient  to  make 
a  binding  contract.  I  do  not  think  there  is  a  sufficient  acceptance. 
"  Previous  to  the  receipt  of  your  favour,  a  vessel  (the  Pem- 
broke,) was  engaged  to  take  your  irou  at  12s.  per  ton** — ^it  has 
been  ingeniously  argued  by  Mr  Archbald,  that  it  was  in  contem- 
plation of  the  parties  below ;  but  I  cannot  help  thinking,  that 
the  fair  construction  of  this  letter  of  the  6th  of  March  1827,  is, 
that  there  is  no  contract,  unless  there  had  been  a  contract  before 
to  bind  them.  If  there  had  been  a  binding  contract  before  that, 
which  the  Lord  Ordinary  always  seems  to  assume,  and  that  is 
what  I  chiefly  complain  of,  I  admit  that  letter,  whether  answer- 
ed by  Harford  and  Company  or  no,  is  not  sufficient.  If  you  bind 
yourself,  you  cannot  either  enlaive  your  own  stipulation,  if  com- 
plete, nor  diminish  your  own  obligation,  if  completely  binding 
on  you  by  a  subsequent  letter,  or  a  subsequent  baigain, — unless 
the  other  party  choose  to  make  himself  a  party  to  it ;  then  there 
is  a  new  bargain,  the  former  being  departed  from :  He  says, 
".Since  I  handed  you  an  order  of  the  7tb  ultimo,  for  iron,  I  have 
been  offered  bars  at  £8,  and  nail-rod  iron  at  jC9,-f-six  months, 
or  three  per  cent,  off  for  prompt  payment.**    For  the  reasons  I 
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have  given,  I  am  of  opinion  he  was  mihstantiBlly  free.     ObMffve 
what  he  says:  *'  As  I  expect  you  wiU  supply  me  at  soeh  priGe»— 
as  I  will  have  iron  as  low  from  you,  for  prompt  payment,  as 
from  the  house  above  alluded  to,  which  I  am  not  at  liberty  at 
present  to  name."    Why  any  person  liable  to  that  house  waa 
not  to  name  it,  I  do  not  know.     *'  I  herewith  hand  yon  a 
small  addition  to  my  last  order,  and  request  you  will  ship 
the  whole  in  the  course  of  two  or  three  weeks  at  most.    In 
esse  any  redaction  take  place  at  quarter  day  next  month,'*  &c. 
That  looks  like  sa3ring,  I  have  ordered,  but  the  terms  are  not 
binding  on  me.    I  have  ordered,  but  I  have  not  got  your  answer. 
I  do  not  know  whether  it  is  a  bargain.    I  think  yoar  bargain,  as 
it  stands,  is  not  concluded  and  binding;  therefore,  I  now  tell  yon, 
and  specially  observe,  that  it  is  without"  any  express  condition  of 
that  baigain  as  to  a  fall— it  is  not  before  any  fall ;  he  is  telling 
him  there  was  a  fall^it  is  too  late  to  say  there  was  none,  for 
there  is  a  fall ;  be  says :  "  As  I  expect  you  will  supply  me  at 
sncb  prices  ;**  for  why  should  I  pay  more  to  yon  than  to  others  ? 
•—to  anonymous  houses,— and  upon  that  understanding  I  hand 
you  another  order,  "and  request  you  will  ship  the  whole  in  the 
course  of  two  or  diree  weeks  at  most.**    I  also  incline  to  the 
opinion  that  has  been  given.     I  do  not  think  it  a  clear  case,  that 
this  was  the  binding  offer,  nor  is  it  unattended  with  doubt  whe- 
ther it  was  meant  to  be 'accepted.     But  still,  upon  tbe  whole,  I 
am  of  opinion  that  the  sending  after  that  letter,  it  was  too  late 
for  them  to  sav,  we  will  go  back  to  the  first  contract,  because 
there  is  no  such  contract     They  would  have  been  quite  right, 
and  might  have  meant,  that  if  they  had  sent  an  order,  and  said, 
mind,  we  send  it  not  apon  your  last  letter — we  will  not  deal 
with  you  on  the  letter  of  the  6th  of  Mareh,  but  on  the  others. 
They  would  have  been  quite  entitled  to  say  that ;  and  there 
would  have  been  no  ans^ver  to  it,  if  they  had  had  a  contract 
whereon  to  place  their  foot,  and  stand  steady ;  but  I  am  of  opi> 
nion  that  it  is  not  a  contract,  or  an  offer,  which  I  can  construe 
to  mean  that  he  was  to  take  tSie  whole  at  the  low  price  of  £S 
and  £9.    That  offer  was,  in  words,  rejected  by  the  party,  but  in 
acts  and  deeds,  accepted  by  the  party ; — that  offer  is  treated  by 
them  with  a  verbal  refusal — with  a  sending  of  the  goods,  though 
they  had  no  other  contract  antecedent  to  the  letter  of  the  8th  of 
March,  whereon  they  would  firmly  secure  the  sale.     Sending 
these  goods,  under  these  circumstances,  they  have  put  themselves 
in  that  position.     In  the  letter  of  the  27th  of  Mareh,  Robertson 
says :  *'  I  trust  you  will  not  hesitate  to  allow  me  10s.  per  ton  off 

rmr  invoice  prices ;  and  in  case  you  act  liberally  towards  me, 
will  get  my  father-in.  law,  Mr  James  Henderson,  of  Stirling, 
soon  to  send  you  an  order  for  iron."  Now  this,  my  Lords;  a 
little  startled  me  at  first,  as  wdl  as  the  discrepancy  between  the 
letter  of  the  16th  and  tl^  8th.  It  does  look  like  a  penon  con- 
scious that  he  had  no,  legal  right  to  have  that  lOs^  taken  off. 
The  question  comes  to  this,  if  it  had  all  rested  on  parole  com- 
munication, it  would  have  been  strong ;  but  when  I  come  to  the 
letters,  I  must  construe  them,  and  in  fixing  a  construction  on 
them,  guide  my  opinion  as  to  what  the  degree  of  contract  be> 
tween  the  parties  was.  It  often  happens  a  person  has  made  a 
contract  in  writing  which  the  law  is  to  construe.  He  is  not  aware 
of  his  equities  under  that  writing,  tiU  the  Gouit  will  give  to  him 
whatever  is  the  sense  and  the  equity  of  that,  or  any  other  writing. 
At  1*^81  PriuB,  it  often  happens  that  they  try  to  prove  that  a 
conversation  took  place  between  one  party  and  another,  after  he 
had  written  something, — and  he  not  being  aware  of  the  force  of 
what  he  had  written,  or  the  rights  which  he  had  stipulated  for, 
may  have  said  something  quite  inconsistent  with  that ;  but  the 
Court  immediately  say,  and  the  Judge  would  suggest,  that  the 
question  is,  what  right  he  has  under  that.  This  being  the  ground 
of  my  opinion,  I  think  your  Lordships  cannot  properly  adhere  to 
the  decision  of  the  Lord  Ordinary.  If  I  entertained  a  doubt  on 
the  question,  having  an  inclination  rather  than  a  very  strongly 
formed  opinion — if  I  had  thought  this  case  had  undeigone  a 
thorough  discussion  in  the  Court  below — ^if  I  had  found  that  the 
Lord  Ordinary  had  applied  his  mind  fruitfully  to  it,  so  as  to  pso^ 
duce  good  fruit,  I  mean,  and  an  accurnte  judgment,  I  would  have 
been  slow  to  reverse  his  judgment  I  would  not  have  thought  it 
a  case  to  advise  judgment  of  reversal— -having  a  leaning,  as  one 
ought  to  have,  rather  to  aiirm  than  to  reverse.  But  when  I 
look  to  the  judgment  of  the  Lord  Ordinary,  it  does  not  appear 


to  me  that  he  haa  fruitfolly  applied  bis  nund  to  it ;  for  he  all 
along  goes  o»  the  supposition  that  there  was  an  abaiidonsng  the 
agreement  at  first     That  is  a  point  in  the  case  I  have  \Mm  or 
no  doubt  about     It  is  evident  that  there  wis  no  new  agreement 
Then,  my  Lords,  oomes  this  laat  part  of  the  case  abovt  the  aU 
Tcged  deficiency  in  the  weight  of  the  iron.     Aa  to  the  Judges, 
nothing  is  reported  of  their  opiniona,  aa  nothing  pawBcd     I  vnder- 
Btand  that  is  so»     It  would  not  have  been  amiss  if  they  had  well 
considered  tbe  judgment  of  such  a  Judge  as  Mr  Reddie  before 
them,  and  of  the  Lord  Ordinary*  liable  to  the  remariia  1  made 
on  it  on  the  other  point.     It  would  not  have  beoi  amiss*  if  Uieir 
Lordships  had  paid  a  more  elaborate  attention  to  it     The  effect 
of  their  judgment  is  against  the  advocation,  to  set  ap  the  judg. 
ment  of  the  Court  below,-wmd  then  comes  that  judgment,  and 
I  cannot  agree  to  it     1  shall  alter  it,  by  striking  oat  the  words 
*<  it  finds,"  in  the  second  page  of  the  appellant's  case — ^  It  finds, 
that  the  terms  of  the  original  purchase  and  sale  of  the  qoantities 
of  iron  in  question,  were  fixed  by  the  defendant's  letters  of  the 
7th  and  12th  of  February  1827,  and  the  pursuers*  letter  of  the 
10th  of  Febroaiy  1827."    I  cannot  quite  go  along  with  that  ; 
therefore,  instead  of  saying  **  fixed,"  and  to  alter  it  aa  little  as 
possible,  I  have  left  out  the  words  *'  that  the  teroia,**  and  instead 
of  the  words  "  the  purchase  and  sale,"  I  have  put  tbe  words 
"  that  the  terma  of  the  original  treaty  for  the  pureheae  and  sale 
of  the  quantities  of  iron  in  question ;"  and  then  I  have  put  in  Che 
worda  **  were  stated,**  instead  of  "  were  fixed,"  by  the  defender's 
letters  of  the  7th  and  12th  of  February  1827,  and  tbe  purauers* 
letters  of  the  10th  of  February  1827.     Then,  all  the  next  I  am 
dispoeed  to  leave  out,  because  I  do  not  think  that  it  gives  a  per- 
fectly aeearate  aceount— that  part  which  says,  "  finds,  that  from 
their  fiulure  to  object,  and  tacit  acqaiescence,  the  pnrsiietB  must 
be  presumed  to  have  consented  to  the  limitation  vritk  regard  to 
the  time  of  shipment,  expressed  in  the  said  letters ;  namely,  im. 
mediately,  or  in  the  course  of  two  or  three  weeks  at  moat,  from 
the  date  of  the  pursucre*  first  letter,  or  before  any  general  reduc- 
tion of  price,  and  in  the  course  of  ten,  or  fourteen  days  at  most" 
—there  is  something  to  be  said  for  that—**  from  the  date  of  tbe 
defender's  said  second  letter :  Finds  it  not  proved  that  the  pur- 
suers gave  the  defender  any  intimation  of  their  not  being  able  to 
furnish  the  quantities  and  deseriptioos  of  iron  ordered  by  bim 
until  they  were  manufactured."    All  the  words  Ihaife  now  read, 
may,  without  the  least  impeachment  of  the  use  of  them,  or  of 
the  judgment,  and  with  a  greater  regard  to  aecuraey  and  to  hums, 
be  left  oat, — I,  therefore,  leave  them  out     Then  I  go  on  tbas, 
instead  of  saying  in  pursuance  of  the  same  view :  *«  and  finda  the 
delay  on  the  part  of  the  porsuers  in  not  completing  the  ahipiBent 
of  the  said  iron,  till  the  19th  and  20th  Mareh  1827,  relevant  to 
liberate  the  defender  frsm  his  obligation  to  pay  for  the  said  iron 
at  the  stipulated  price."    I  leave  out  the  words,  **  the  delay  on 
the  part "  and  I  leave  out  the  words  **  in  not  completing  tbe 
shipment," and  then  it  will  stand  thus  :  **  and  finds,  that  the  coo- 
duct  of  the  pttr8uers**-^that  takes  in  all  non-feassnee  as  well  as 
any  thing  else  relevant,  leaWng  out  all  that  of  relevimt,  **  to  liber- 
ate  the  defender  from  his  obligation  to  pay  for  the  said  iron  at 
the  stipulated  price."    Then  that  makes  it  consistent.     Then  as 
to  the  wards—"  Finds,  that  by  bis  letter  of  the  8th  Match  1837, 
the  defender,  of  new,  bound  himself  stiN  to  take  the  imn  for- 
merly ordered  by  him,  if  shipped  immediately,  or  in  the  coarse 
of  two  or  three  weeks  at  most,  in  ease  the  pursoers  guaranteed 
no  redaction  at  quarter  day  next  month  ;  but  that  otherwise,  he 
wished  none  of  the  iron  imw  shipped."    That  is  all  right—all 
that  next  finding  is  right.     Then  come  the  next  words, — **  fimk, 
that  having  liberated  the  defender  from  the  terms  of  t^  original 
baigain,"—  I  call  that  treaty — "  by  their  delay  in  Bhipping>  the  said 
iron."    I  leave  that  **  del«^"  out,  for  my  judgment  does  net  test 
upon  the  delay ;  then  it  will  read  thus :  •*  Finds,  thai  having 
liberated  the  defender  from  the  terms  of  the  original  treaty,  the 
pn^uers,  by  making  the  shipment  after  the  receipt  of  the  de- 
fender's said  letter  of  the  8th  of  March  1827,  tacitly  acquiesced 
in  the  terms  of  the  new  bargain."  I  leave  out  the  word  **  taeit^," 
--^it  is  not  quite  a  right  word  to  be  used  on  these  subjects ;  it  is 
not  tacit  when  a  man  does  an  act.     The  neither  answering 
or  doing  any  thing,  is  what  you  call  a  tacit  acquiescence,  rrt  ^m 
loquitur  you  know, — **  acquiesced  in  the  termsof  the  new  bnii^n'* 
—acquiesced  in  the  terms  of  the  bargain.     Heave  out  the  wotd 
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*•  new,"  for  there  was  no  old  one.  "  In  point  of  price  therein 
proposed^  and  subsequently  confirmed  that  bargain,  by  transmit- 
ting the  bill  of  hiding,  and  by  retaining  and  using  the  remit- 
tances made  by  the  defender  upon  the  footing  thereof.**  That 
may  remain.  Then,  **  Finds  that  agreeable  to  thia  new  bargain," 
I  leave  out  the  word  **  neW*  again.  Now,  as  to  this  part,  I  shall 
look  into  it ;  but  I  wished,  when  the  learned  counsel  were  here, 
that  they  should  understand  why  I  make  this  alteration.  Coun- 
sel at  the  Btirarehardly  ever  required  to  look  into  the  alteration- 
it  is  rather  for  your  Lordships ;  but  sometimes  alterations  are 
made  without  d«e  deliberation.  I  shall  look  into  it  farther,  and 
leave  out  any  other  words  which  appear  to  roe  to  be  inconsist- 
ent with  the  principle  upon  which  I  hav«  now  stated.  I  shall 
move  your  Lordships*  judgment* — (  His  Lordship  then  moved 
that  the  interlocutor  be  reversed,  and  that  the  case  be  remitted, 
with  alterations' touching- the  interlocutor  of  the  Bailie  Court  of 
Glasgow.)  The  costs  were  given  by- the  Bailie  Court' of  Glas- 
gow. You  must  have  your  costs  of  the  Burgh  Court, — that  must 
be  part  of  the  remittitur.  We  can  say  nothing  about  the  costs 
of  the  appeal.     We  will  see  that  that  is  altered. 

Mr  Campbell, — Your  Lordship  ordered  that  my  party  should 
be  assoilzied. 

Lord  Chancellor.— -YxiM  arc  assoilzied';  and  F  rerait  it  to  the 
Burgh  Court. 

Interlocutor  reversed  accord fngly. 

First  Division. — Lord  Fullerton,  Ordinary. — John  Mfecqueen, 
Appellant's  Solicitor.-* Evans,  Stevens,  &  Flower,  Respondents* 
Solicitors. 
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No.  3254— Robert  King,  Sutpender,  v.  Thb  Gbeenock 
Banking  Company,  Respondents* 

Process — Meditatio  Fogse  Warrants  are  Strict!  Juris — Several 
partners  of  a  Banking  Company  having  petitioned  Jbr  a  warrant 
against  a  person  as  in  mcditatione  fugS;  and  the  Sheriff  having 
ordained  the  petitioner  to  make  oath  ;  and  a  partner,  not  one  of 
the  petitioners,  having  m/fide  oath,  upon  which  a  warrant  was 
granted,  and  the  party  imprisoned"^ Held,  thai  the  warrarU  was 
irreguiar,  and  that  the  procedure  in  medittttione  fugse  cases 
must  be  strictly  formal, 

James  Hontery  John^  Scott,  &o,  partners  of  the 
Oreenock  Bank,  presented,  on  27th  Febraary  1832, 
a  petition  io  the  Sheriff  of  Renfrewshire,  stating,  that 
the  suspender  was  indebted  to  them  in  the  snm  of 
£1800,  and  that  he  was  in  meditatione  fi^cB — and 
praying  that  his  Lordship  would  <'  take  the  oath  of 
one  of  the  petitioners  to  the  rerity  of  the  facts  above 
set  forth,"  and  grant  warrant  for  the  apprehension, 
examination,  and  imprisonment  of  the  saspender.  On 
the  same  day,  the  Sheriff  appointed  <'  the  petitioner*' 
to  make  oath ;  and  a  partner  of  the  name  of  James 
Hanter  Robertson,  one  of  the  partners  of  said. Bank, 
though  not  one  of  the  petitioners^  nor  mentioned  in 
the  petition,  deponed  that  thedebt  was  resting- owing, 
and  that  he  believed  the  suspender  was  meditating 
flight.  A  warrant  was  issued  against  the  suspendier, 
who  was  imprisoned  in  Greenock  jail;  wiieh  he 
brought  a  suspension  and  liberation,  in  which  he  plead- 
ed— I.  That  the  proceedings  were  irregular,  and  in- 
competent to  juatifv  any  warrant  of  imprisonment,  in 
respect  that  no  oath,  which  is  an  indispensible  requi- 
«itc,  was  made  to  the  verity  of  the  deht  by  the  peti- 
tioners, or  any  one  of  them,  under  the  appointment  of 
Vol.  IV. 


the  Sheriff. — II.  The  claims  of  the  Bank  were  found- 
ed either  upon  liquid  and  admitted  documents  of 
debt,  or  diligence  commenced ;  and  the  warrant  for 
im|h'isonment,  until  the  complainer  shall  find  caution 
**  in  any  action  or  diligence  to  be  instituted  agaiorst 
him,'*  was  irregular.  In  such  circumstances,  the  war- 
rant should  only  have  extended  to  imprisonment  until 
he  should  find  caution  to  abide  the  course  of  the  dili- 

fence  raised,  and,  at  his  domicile,  or  othep  place  to-be 
xed  upon,  present  himself,  subject  to  caption. — IH. 
There  is  no  evidence  to  shew  that  the  complainer  has 
any  intention  of  leaving  the  country ;  and  an  oath, 
such  as  that  emitted,  supposing  it  regular,  could  not 
justify  even  a  suspicion  that  the  suspender  was  m 
fuga. 

Answered — I.  Wherever  an  oath  is  necessary,  in 
support  of  a  claim  due  to  a  copartnery,  thi)  oath  of 
any  of  the  partners  is  sufficient.  James  Hunter 
Robertson,  who  emitted  the  oath  in  question,  was 
known  to  be  one  of  the  copartners  of  the  Greenoek 
Bank. — IL  An  oath  is  not  indispensible,  in  applying 
for  a  warrant  against  a  debtor  as  in  meditation  of 
flight ;  all  that  is  required  is,  that  there  shall  be  laid 
before  the  magistrate  nrtma^c/e  evidence  to  instruct 
the  debt,  and  to  enable  him  to  arrive  at  the  belief 
that  the  debtor  is  in  meditatione  ftigof. 

Lord  Corehouse,  on  the  2d  Aprrl  1832,  passed  the 
bill,  and  added  the  following  note : — 

<*  There  may  have  been  good  grounds  in  this  case,  for  obtaining 
a  meditalio/ugte  warrant  against  the  suspender ;  but  the  Lord  Or- 
dinary entertains  a  doubt  if  it  was  regularly  issued.  The  respon- 
dents, James  Hunter,  and  others,  styling  tbcmselves  copartners, 
carrying  on  business  under  the  fimn  of  the  Greenock  Hank  Coqi- 
pan\%  presented  a  petition  to  the  Sheriff  of  Renfrewshire,  setting 
forth,  that  the  suspender  was  indebted  to  them  in  the  sum*  of 
j£l800,  conform  to  account  produced,  and  that  he  was  in  medita^ 
tionefug(e,  and  praying  for  a  warrant  to  apprehend  him,  &c.,  in 
common  form.  Oh  that  petition,  the  Sheriff  pronounced'*  an 
interlocutor,  appointing  the  petitioner  (meaning  probably  the 
petitioners,  or  any  of  their  number),  to  make  oath  to  the  fncta 
stated  in  the  petition ;  but  neither  did  the  petitioners,  nor  atiy 
of  their  number,  nor  any  person  bearing  to  be  their  attorney  or 
mandatory,  make  oath  to  that  effect,  .fames  Hunter  Robertson 
emitted  an  oath,  but  he  \vas  not  a  petitioner,  nor  alluded  to  in 
the  petition.  The  interiocutor  of  the  Slicriin  therefore,  was  not 
obtempered;  and  there  is  no  oath  by  any  person  entitled  to  ap- 
pear in  the  proceeding,  to  the  verity  of  the  deht.  The  res||)on. 
d«nts  say,  that  the  oath  is  not  an  essential  part  of  the  form,  if 
other  satisfactory  evidence  is  produced  to  the  Judge,  and  iYifot 
the  suspinler,  when  examined,  admitted  the  debt  to  be  due. 
Assuming  that  an  oath  in  every  case  is  not  necessary,  a  point 
far  from  being  dear,  while  the  Sheriff's  interlocutor,  appointing 
the  respondents  to  depone,  stood  unrecalled,  it  does  not  appear 
that  he  himself  could  dispense  with  that  form.  But  it  is  more 
material  to  observe,  that  there  is  no  admission  in  the  suspender's 
declaration,  that  the  debt  is  due,  though  he  admits  that  he  signed 
the  documents  referred  to  in  the  account  On  the  contrary,  he 
had  presented  a  bill  of  suspension,  of  a  charge  given  on  one  of 
them,  viz.  a  bill  for  ^500;  and  a  sist  had  been  granted  in  the 
Bill- Chamber,  and  was  in  force  at  the  time  the  meditatio  fugte 
warrant  was  applied  for.  The  competency,  therefore,  of  grant- 
ing the  warrant,  without  an  oatb  to  the  verity  of  the  debt,  ^nd 
without  a  direct  admission- to  that  effect  on  the  part  of  the  alleged 
debtor,  is  questionable.  A  train  of  decisions  proves,  that  the 
law  of  Scotland  is  jealous  of  this  remedy,  which  is  so  liable  Tto 
abuse,  and  will  not  overlook  any  irregularity  or  looseness  in  the 
proecdure»** 

The  Bank  reclaimed. — At  advising. 

Lord  Balgray  said,  the  graniing  of  meditatio  fuga-  currants  is 

No.  XXVIII. 


434 


THE  SCOTTISH  JURIST. 


[May 


an  extniordinary  remedy,  and  they  must  be  carried  on  under  all 
the  usual  checks,  and  be  woidd  be  ftorrv  if  t^ey  should  be  in  any 
way  relaxed.  There  was  quite  enough  in  the  circumstances  of 
the  case  to  instruct  the  bona  fides  of  the  Bank ;  so  that  if  the  sus- 
.  pender  raised  sn  action  of  ilainages,  he  did  not  think  he  woald 
meet  with  much  encoursgement  from  the  Court  He  thought 
the  Lord  Ordinary  was  ngfat 

Lord  President  was  of  the  same  opinion. 

Lord  Craipie  dissented,  and  said,  that  meditatio  fugte  war- 
rants were  regulated  by  practice  and  not  by  statute ;  and  that 
though  anciently,  they  were  not  frequently  resorted  to,— they  had 
now  become  a  common  remedy.  He  thought  the  Court  should 
go  to  the  essence  of  the  thing,  and  not  decide  upon  any  trifling 
error,  such  as  that  in  the  case  before  them.  Suppose  it  had  been 
the  case  of  a  swindler,  would  he  have  escaped  on  such  a  critical 
ol^ertion  «s  th^t  on  which  the  Lord  Ordinary  decided  this 
case  ?  He  thought  not ;  and  would  alter  the  interlocutor  recUhn- 
ed  against. 

Lord  GitlL's  concurred  with  Lord  Balgray.  The  warrant  ob- 
tained against  a  person,  as  in  meditaiionejuiitet  was  of  a  criminal 
nature — it  was  directed  against  a  ddict ;  and  was  the  Court  not 
to  look  strictly  to  form,  where  the  personal  liberty  of  the  subject 
was  at  stake.  The  process  was  all  form  together ;  and  if  the 
legal  form  had  not  been  attended  to  by  the  creditor,  we  must 
pass  the  bill. 

The  Conrt  adherent. 

Suspender's  Authorities. — Crowder  or  TiM-nley  v.  Watson, 
24th  September  1831.  Wright  v.  Oemmel,  6th  February  178(2 ; 
Mor.  8553.  Dean  v.  Magistrates  and  Jaikirs  of  Ayr,  27ih  Ja- 
nuary 1803;  Mor.  11,765;  BelPs  Com.  Vol.  H.  p.  559,  5th 
Edit.  Pratt  v.  Fleet,  30th  June  1826  ;  IV.  Shaw  and  Dun. 
lop,  p.  780. 

Respondents*  Authorities. — Wright  ».  Oemniel,  ytt  nupra. 
Dean,  Kc.  v.  Magif^trates,  Kic.  of  Ayr,  vt  tupra.  Laiiig  v,  Mol- 
lison,  20th  December  1789;  Mor.  8555. 

First  Division.— > Lord  Ordinary,  Corehouse.— ^^c/.  P.  Ro- 
bertson and  Faterson.^—^/f.  Keay  and  Pyper.— Charles  Fishery 
aud  D.  Grant,  Agents Mr  BeU,  Clerk.— [J.  r.  //.] 

18/4  Maj/  IS32. 

Ko.  326.— John  James  Eiston,  and  kit  Curator  Bonit,  Su^ien- 
drrs,  V,  DavTO  Longlanos,  RetpcndetU* 

Dove-cot — Pigeons  — Landlord  and  Tenant — A  pari^  having 
takvn  a  leaae  of  a  fiirmfor  nineteen  years,  witkovt  any  siipula^ 

^  iion  regarding  a  dove-cot  of  the  landlord^  in  the  immediate 
tieiahbourhood — Held,  /.  That  the  tenant  was  not  emitted  to 
shoot  the  pigeons,  on  the  ground  that  they  destroyed  his  crop  and 
seed — //.  That  the  landlord  was  not  bound  to  employ,  and  pqy 
a  person  to  scare  titemfrom  the  tenanVs fields. 

At  Martinmas  1818,  the  respondent  took  a  lease,  for 
nineteen  years,  of  the  farm  of  Kersiobank,  from  the 
suspender.  Close  to  the  farm-house  there  was  a  dove- 
cot, which  was  in  full  operation  at  the  time  the  tenant 
entered  into  possession,  and  had  been  so  for  time  im- 
memorial. In  November  1831,  the  respondent  com- 
menced to  shoot  the  pigeons,  on  the  ground  that  they 
were  a  nuisance,  and  devoured  the  seed  of  his  newly 
sown  fields,  and  injured  his  crops,  llie  suspender 
remonstrated,  but  the  respondent  refused  to  desist,  im- 
less  a  person  was  employed,  at  the  landlord's  expense, 
to  frighten  them  from  his  fields.  ^  The  suspenders 
then  presented  a  bill  of  suspension  and  interdict,  and 
pleaded — L  That  the  suspender  had  a  right  to  enjoy 
the  privilege  of  the  dove-cot  in  question,  as  it  bad 
.  been  in  its  present  situation  for  time  immemorial,  and 
had  been  erected  by  a  qualified  person. — II.  That  he 
also  had  the  statutory  qualification  of  ten  chalders  of 
yiparly  rental  ;^that  by  the  statute  1503,  c.  74,  and 
1617,  c.  19,  the  suspender,  being  entitled  to  have  a 


dove-cot,  had  a  right  of  property  in  the  pigeons  there- 
of;  and  by  the  common  law,  no  one  else  was  entitled 
to  destroy  them.  Besides,  the  Acts  1567>  c  16,  and 
1697,  c  270,  declare,  that  the  killing  of  pigeona  from 
a  lawful  dove-cot  is  unlawful  and  punishable — IIL 
The  respondent  is  the  suspender's  tenant,  and  his 
connection  with  the  property  arises  out  of  the  lease, 
in  which  there  is  no  stipulation  regarding  the  pigeon 
house.  Answered — I.  The  proprietor  of  the  dove- 
cot in  question  never  fed  his  own  pigeons,  except  on 
one  occasion,  during  a  continued  snow-storm.  They 
are  fed  at  the  expense  of  the  tenant's  seed  and  crops. 
The  respondent  has  more  than  once  been  obliged  to 
re-sow  his  fields,  and  often  the  crop  has  been  exces- 
sively damaged  by  the  depredation  of  these  bird^, 
which  are  extremely  numerous ;  there  being  in  the 
neighbourhood  no  rawer  than  six  full-stocked  dove- 
cots.— n.  The  respondent  is  not  prohibited  by  the 
statutes,  nor  by  common  law,  nor  by  his  leaae,  from 
protecting  his  property,  by  shooting  the  piffewis,  in 
order  to  scare  them  from  his  fields.  Soon  ua  been 
the  general  practice  in  the  country,  and  acquiesced  in 
by  the  landlords.  A  tenant  is  as  much  entitled  to  kill 
pigeons  whilst  destroying  his  seed  and  crops,  as  to 
Kill  rabbits  or  poind  cattle  in  the  act  of  damaging  ins 
fields.  Again,  all  the  pigeons  which  frequent  the  re- 
spondent's fields  do  not  belong  to  the  suspender's 
dove-cot,  but  numbers  of  th«ro  come  from  tlie  neigh* 
bouring  cots,  and  it  is  hard  and  unjust  that  the  tenant 
should  bo  burdened  with  maintaining  them.  Lord 
MoncreifF,  on  9tfa  March  I83d,  granted  the  interdict 
*^  till  the  bill  come  to  be  advised ;"  and  Lord  Core- 
house  thereafter,  on  7th  April,  pronounced  this  inter- 
loootor: 

"  Passes  the  hill,  and  continues  the  interdict,  till  the  letters 
come  to  be  discussed.** 

The  respondent  reclaimed : 

Lord  Satgrny  said,  that  the  question  before  the  Court  regard- 
ed  the  passing  of  the  bill.  He  thought  the  Lord  Ordinary  wais 
right  The  point  was  one  of  great  importance,  and  the  doc- 
trine of  Bankton  (B.  II.  d.  sect.  167,)  respecting  the  legali- 
ty  of  shooting  pigeons  was  perfectly  wrong.  The  state  of  the 
country  was  indeed  very  different  at  preaeat  from  what  it  was 
200  years  ago.  Dove-cots  seem  to  hare  been  introduced  by  the 
clergy,  with  a  view  of  securing  a  stock  of  fresh  provisions.  Hein- 
necius  sm,  that  pigeons  are  tiotfcra  naturae,  but  fertt  maTisue^ 
fiictee.  They  were  property.  Toe  statute  1367,  expreasly  pro- 
hibits the  shooting  otdoos.  Then  they  became  a  nuisance  from 
their  multitude,  as  many  people  erected  dove-oota  who  could  not 
feed  their  fjgeoDs,  and  the  statute  1617,  c  19,  imposed  a  re- 
straint, that  none  bat  those  should  be  allowed  to  build  dove- 
cots who  bad  land  of  the  yearly  rent  of  ten  chalders,  at  Ica^t, 
withm  two  miles  of  the  same,  and  only  one  dove-cot  for  every 
ten  cheAden.  There  was  an  opinion  prevident  among  the  com- 
mon people,  tliat  it  was  lawful  toehoot  pigeons  when  they  weie 
six  miles  away  itom  their  ce^  on  the  pveanmptioB,  ke  suppeaed, 
that  they  had  lost  the  animus  reveriendi.  But  this  was  ciroue- 
ous.  The  ciise  of  rabbits  was  not  analogous.  He  would  ad- 
here. 

Lord  Craigie  concurred.  The  tenant  had  said,  that  if  the 
landlord  would  pay  a  person  to  frighten  the  pigeons  away,  be 
would  desist  from  shooting  them.  But  it  was  Ihe  tenaiKli 
business  to  look  after  his  own  seed  and  crept. 

Lord  Gillies  and  the  Lord  President  concarred^  aiid 
the  Court  unanimously  adhered. 

Suspenders*  Authorities Stat  l^KKl,  c  74;  1617,  c.  10; 
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1367,  c  16 ;  1697,  c.  270.      Murray  v.    Turiibull,  &c.,  lOtli 
January  1797;  F.  C.  9ni  Mor.  7628. 

Respoffideofs  Autboriti«8.~>Er8k.  HL  6.  sect  2a  Bal. 
four's  Pnctics,  p.  491.  Bank.  II.  8.  sect.  167.  L*yoi)  n.  Gor- 
ans; Karnes*  Select  Decifooiw,  Vol.  III.  p.  \4,  wee  Dove- 
cots.    Murray  v.  Turnbuli,  ut  tujnra, 

VmX  Division. — Lords  Ordinary,  Corehoase  and  Moncreiif. — 
Jet.  P.  Robertson  and  Currie. — Att,  Monteith. — Jas.  Meikle, 
&  John  Henderson,  Agents Sir  W.  Scott,  Clerk.— [/.IT. /f.] 


\m  May  1832. 

No.  d27. — Jane  Annaablla  Osbqbnr,  jidooeaior  and  Deftn' 
der,  V.  WiLUAM  BaoWNy  Re$pondent  and  Purtuer. 

Disrliarge—Composition— Relief— Bill— TAtf  drawer  of  a  bill  hav^ 
iug  discharged  thejirst  of  two  joint  obligants,  on  receioing  a  comm 
ponlionfrnm  him  qflOt.  per  pounds  reserving,  howevery  his  right 
lo  sue  the  other  obligantfor  the  balance ,  but  under  the  condition 
qfrepa^ng  the  composUion,  if  the  co^bligant  stirred  at  law  the 
question  of  his  liabiUty ;  and  the  co-obligantj  when  charged /or 
pajfjnent  of  the  balance,  having  pleaded  non-iiabiiily,  and,  with- 
out pairing  the  balance,  having  raised  an  action  of  relief  against 
the  other  obligant,  and  thereafter,  when  bankrupt,  having  assign' 
cd  the  decreet  obtained  therein  to  the  drawer,  who  refused  to  repay 
the  composition — Held,  that  he  was  not  entitled  to  imjnUe  t/te 
comfiosition  as  a  partial  payment,  and  at  the  distance  of  i^  years, 
to  proceed  against  the  reitrcsentcAives  of  the  first  obligant. 

In  November  1811,  William  Osborne,  fa(tber  of 
the  advocator,  and  a  .person  of  the  name  of  John 
Gregg,  granted  their  joint  acceptance  to  the  deceased 
James  Brown,  father  of  the  respondent,  for  £525,  at 
12  monthH*  date.  Osborne  at  the  same  time  address- 
ed a  letter  to  Gregg,  obliging  himself  to  retire  the 
bill,  as  Gregg  received  no  value,  and  had  put  his 
name  on  it  merely  for  Osborne's  accommodation. 
When  the  bill  fell  due,  it  was  not  paid,  and  the  drawer 
(the  respondent's  father)  obtained  decreet  against  the 
acceptors,  with  interest  and  expenses,  in  January 
1814.  Osborne  having  thereafter  become  bank- 
rupt, offered  a  composition  of  Ids.  in  the  pound, 
which  was  accepted  of  bv  his  creditors,  and  bills  for 
iun  amount  were  granted,  and  caution  found  for  pay- 
ment of  their  contents.  The  creditors,  including 
Brown,  executed  a  discharge  in  favour  of  Osborne, 
in  Jane  1814,  by  which  they  exonered  and  discharged 
him,  his  heirs  and  successors,  of  the  whole  debts  and 
claims  against  him  prior  to  their  subscriptions  to  the 
deed,  which,  inter  alia,  contained  the  following  condi- 
tions : — 

"  I^irtit  That  this  discharge  shall  only  have  effect  on  the 
composition  bills  being  paid,  and  no  otherways;  and  second. 
That  by  subscribing  these  presents  the  said  James  Brown  is 
not  to  be  anyyrdys  prevented  from  going  against  John  Gregg  of 
Greenockmains,  a  joint  obligant  with  the  said  William  Osborne, 
to  the  extent  of  the  balance  still  due  the  said  James  Brown, 
and  any  expenses  he  may  incur,  and  from  having  right  to  re- 
cover.payment  thereof  from  the  said  John  Gregg,  any  more  than 
if  be  had  not  subscribed  these  presents,  or  accepted  the  said 
composition  ;  otherwise,  that  if  the  contrary  should  turn  out  to 
be  the  case, — ^if  such  a  question  should  be  agitated  at  law  by  the 
said  John  Gregg,  then  the  said  James  Brown's  signature  hereto 
fihall  be  void  and  null,  in  the  same  manner  as  if  it  bad  never 
been  adhibited,  and  the  said  William  Osborne  or  his  cautioners 
shall  receive  back  said  composition  so  paid,  under  deduction  of 
the  expenses  which  the  said  James  Brown  may  be  put  to  in 
trying  said  question  with  the  said  John  Gregg,  if  such  question 
should  be 'agitated,  the  payment  of  said  composition,  except  as 
above  excepted,  being  in  buch  a  case  vacated,  and  declared  to 
return,"  &c. 

The  composition  bills  were  duly  retired  when  they 
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foil  due ;  and  in  Jiuie  1814,  Gregg  raised  aii  action  of 
relief  against  Osborne,  in  which  he  obtained  decreet, 
ordaining  Osborne  to  deliver  up  to  him  the  said  bill 
property  cancelled,  or  to  impress  into  his  hands  as 
much  money  as  would  enable  bim  to  have  it.  done. 
In  January  1815,  Oregg  raised  letters  of  horning 
gainst  Osbprne,  and  obtained  letters  of  caption. 
Gregg  having  become  bankrupt,  the  drawer,  in  1816, 
petitioned  the  Sheriff  of  Ayr  to  ordaJn  bim  to  grant 
an  assignation  of  the  said  decreet  of  relief  against 
Osborne.  An  assignation  was  accordingly,  in  Octo- 
ber 1828,  executed  in  favour  oftlie  respondent,  Wil- 
liam Brown,  son  an^  heir  of  the  drawer,  and  in  No- 
vember thereafter,  he  raised  an  action  against  the  ad- 
vocator, as  heir  and  representative  of  die  deceased 
acceptor,  Oajborne,  for  payment  of  tlie  balance  of  tbe 
said  bill,  with  invest  and  expenses.  The  Sheriff- 
sojbstitute,  on  ^7th  October  1829,  pronounced  an  in- 
terlocutor, containing,  inter  aliay  tbe  following  find- 
ings:— 

*'  Finds  it  also  instructed,  that  John  Gregg  raised  an  sction  of 
relief  against  the  defender's  father,  and  in  whidi  he  obtained  de- 
cree, and  raised  horning  and  caption  against  him,  as  also  raised 
and  executed  letters  ol  inhibition :  Finds  that  the  pursuer,  as 
executor  of  his  father,  James  Brown,  has  now  right  to  the  dili- 
gence raised  against  the  defender's  father,  by  the  said  John 
Gregg,  conform  to  the  assignation  produced  in  process,  and 
therefore,  sustains  action  in  the  pursuer's  name,  as  in  the  right 
of  John  Gregg,  and  repels  the  defences  pled  for  the  defender, 
aud  decerns,  but  finds  uo  expenses  due." 

To /this  judgment  the  Sheriff-depute  adhered,  with 

**  this  variation,  that  the  defender  shall  be  liable  for  the  expense 
of  extract,  for  which  decerns. — Note. — The  defender  being 
allowed  credit  for  the  composition,  this  is  tantamount  to  its 
being  .paid  back,  in  terms  of  the  discharge." 

TM  defender  advocated,  and  pleaded — I.  The  pur- 
suer's father  having  ranked  in  full  on  the  bankrupt 
estate  of  the  defender's  father  in  I8l4,  and  having 
granted  a  discharge  to  the  advocator  s  father,  on  pay- 
ment of  a  composition  from  the  debtor^s  cautioners 
at  that  period  on  Jiis  whole  debt,  it  was  contrary  to 
the  meaning  and  6ona  fides  of  the  arrangement  then 
concluded,  that  any  party  should  be  permitted  at  any 
period  to  claim  or  rank  a  second  time  on  the  princi- 
pal debtor's  estate  for  the  same  debt. — II.  Thero 
were  no  termini  habiles  proved  or  condescended  on  by 
the  pursuer  in  the  Inferior  Court,  to  entitle  him  to 
repudiate  the  discharge,  or  to  bring  this  case  fairly 
within  the  reservation  inserted  in  the  testing  clause 
of  the  said  discharge.  On  the  contrary,  the  facts  ad- 
mitted by  the  pursuer  iu  the  Inferior  Court  were  suf- 
ficient to  shew  that  an  action,  proceeding  on  the  na- 
rative,  and  with  such  conclusions  as  the  pursuer's, 
was,  under  tbe  special  circumstances  of  this  case, 
untenable  and  groundless. — III.  It  is  not  competent 
for  the  pursuer,  or  the  former  creditors  of  the  advo- 
cator's father,  post  tantum  temporis,  to  disturb  and 
open  up  the  discharge,  when  tliey  did  not  offer  back 
the  composition  tempeslivi,  and  when  the  original 
debtor,  and  his  cautioners  and  creditors  generally, 
had  for  many  years  been  allowed  to  rely  on  the  effi- 
cacy of  the  arrangement  made  In  the  debtor's  afficiirs, 
by  means  of  the  composition  and  discharge. — IV. 
The  proceedings  between  the  pursuer,  and  his  father 
and  John  Gre^g  (who  never  paid  a  farthing  of  tbe 
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debt,  and  is  bankrupt),  founded  on  in  the  Inferior 
Court  as  grounds  of  this  action,  were  altogether  irre- 
Ilevant,  as  they  were  manifestly  collusive  and  illegal 
contrivances  to  obtain  an  undue  preference  for  the  pur- 
suer over  Osborne*s  estate,  while  his  predecessor  had 
ostensibly  accepted  of  the  same  composition  as  the  other 
creditors.  Answered — I.  The  discharge  by  the  respon- 
dent's father  to  the  advocator's  father,  founded  on  by 
the  advocator,  is  not  in  law  an  absolute  discharge  of 
the  debt,  but  on  the  contrary  is  qualified  and  condi- 
tional ;  and  the  condition  or  event  on  which  it  was  to 
be  of  none  avail  having  emerged,  the  discharge  forms 
no  legal  bar  to  the  action,  and  the  respondent,  as 
executor  of  his  father,  is  entitled  to  receive  payment 
from  the  advocator,  who  represents  her  father. — IT. 
The  respondent's  father's  discharge  to  Osborne  was 
BO  qualified  as  to  reserve  his  right  to  proceed  against 
Gregg  for  recovering  the  balance  of  the  debt  or  bill 
which  remained  unpaid',  and  Osborne,  and  the  advo- 
cator as  his  representative,  were  bound  to  relieve 
Gregg,  which  they  could  only  do  by  paying  the  said 
balance.  In  taking  the  assignation,  therefore,  there 
was  nothing  done  which  was  inconsistent  with  the  dis- 
charge granted  to  Osborne,  or  which  must  not  be  held 
to  have  been  in  contemplation  of  the  parties  at  the 
date  of  its  execution — ^for  the  respondent  was  not,  by 
so  doings  and  is  not  now,  placing  the  advocator  in  a 
worse  situation,  than  if  Gregg  was  insisting  against 
her,  which  Gregg  would  have  been  entitled  to  have 
done  upon  the  respondent's  proceeding  against  Gregg. 
The  respondent  is  merely,  as  assignee  of  Gregg,  en- 
forcing the  right  which  Gregg  would  have  been  en- 
titled to  enforce  under  the  obligation  granted  by  Os- 
borne to  him,  and  which  right  was  effectually  trans- 
ferred to  the  respondent. — III.  Osborne,  the  advoca- 
tor's predecessor,  and  herself,  were  bound  to  have 
implemented  the  decree  obtained  by  Gregg  to  relieve 
him  of  the  bill  which  he  had  granted  along  with  Os- 
borne, but  which  he  failed  to  do,  notwithstanding  that 
diligence  was  raised  by  Gregg  on  the  decree ;  and  in 
this  situation,  Gregg  was  perfectly  authorised  to  grant 
the  assignation  to  the  respondent  in  order  to  save 
himself  from  personal  diligence,  from  which  Osborne 
and  the  advocator  were  bound  to  have  kept  him  free ; 
and  the  assignation  having  been  granted  for  that  pur- 
pose, the  advocator  can  have  no  better  founded  objec- 
tions to  the  respondent's  demand,  than  she  would  have 
had,  had  it  been  made  by  Gregg,  after  personal  diligence 
had  been  followed  out  against  him,  m  which  case  the 
advocator  must  have  paid  the  balance  of  the  bill  in 
order  to  relieve  Gregg^ — IV.  The  respondent  having 
credited  the  advocator  with  the  sum  paid  by  the  late 
William  Osborne  to  his  father,  he  is  not  bound  to  re- 
peat the  sum  to  the  advocator. 

Lord  Corehonse  then  pronounced  this  interlocutor, 
24th  January  1832: 

"  Advocates  the  cause :  niters  the  interlocutors  of  the  Sheriff 
complained  of :  sustains  the  defences:  assoilzies  the  defender 
from  the  conclusions  of  the  summons,  and  decerns  :  Finds  her 
entitled  to. the  expenses  incurred  in  this  and  the  Inferior  Cpurt, 
and  remits  the  account  thereof,  when  lodged,  to  the  auditor  to 
tax,  and  to  report. — Note —  The  case  is  this : —Brown,  the  respon- 
dent*s  father,  agreed  to  accept  a  composition  of  lOs.  in  the  pound 
f^om  his  dehtor,  Osborne,  with  sufficient  caution,  qualified  with 
the  condition  that  his  claim  against  Gregg,  a  co-obligant  in  the 


bond,  should  be  preserved,  and  if  Gregg  stirred  the  question  at 
law,  whether  he  was  liberated  by  Brown's  acceptance  of  the 
composition,  that  the  agreement  should  be  null,  and  that  the 
composition-money  should  be  repaid  to  Osbeme  and  his  cau- 
tioners, deducting  the  expense  of  the  law-anit  with  Gregg.   This 
happened  in  1814,  and  the  composition  •bills  were  duly  paid. 
Brown  immediately  afterwards  charged  Gregg  on  the  bond,  and 
Gregg  in  his  turn  charged  Osborne  on  a  decree  of  relief,  which 
he  had  previously  obtained.     By  doing  so,  Gregg  stirred  the 
question,  whether  he  was  liberated  by  Brown*s  accession ;  for 
his  claim  of  relief  depended  on  the  circumstance,  whether  he 
was  bound  to  Brown  or  not.     And  he  did  this  still  more  decid- 
edly arid  expressly  in  1816,  when  Brown'  brought  an  action 
against  him,  to  obtain  an  assignation  to  his  decree  of  relief,  and 
he  pleaded  in  defence,  that  Brown,  by  discharging  Osborne,  had 
discharged  him.     In  terms  of  the  condition,   therefore,    the 
composition-contract,  as  with  Brown,  was  null,  and  if  Brown 
chose  to  avail  himself  of  that  condition,  he  was  bound  to  letnm 
the  composition-money  to  Osborne  and  his  cautioners.     The 
clause  stipulating  the  return  of  the  money  was  very  important ; 
for  it  was  not  intended  that  Brown  should  have  all  the  advan- 
tages of  aa  acceding  creditor,  while  he  was  not  bound  by  his 
accession,  and  it  prevented  Osborne  and  his  cautioners  from. be- 
ing kept  in  suspense,  whether  he  was  dischaified  or  not.     But 
Brown  did  not  return  the  money :  be  and  his  representadvea 
kept  it  in  their  pockets  for  fourteen  years  after  Gregg  stirred  the 
question,  and  long  after  he  had  become  bankrapt,  without  notice 
to  Osborne  or  his  cautioners ;  and  then  the  respondent  having 
obtained-  an  assignation^  from    Gregg  to  the  decree  of  relief, 
brought  the  present  action  against  the  advocator.     It  is  thougfit 
that  the  respondent  is  barred  by  his  taeituroity,  by  his  failufe 
to  implement  his  part  of  the  condition,  and  by  attempting  to 
change  the  only  tide  on  which  he  received  and  retained  posses- 
sion of  the  money — namely,  by  converting  a  composition,,  in  dis- 
charge of  his  debt,  into  a  partial  pajrraent  of  it.     Farther,  with 
regard  to  the  shape  of  this  action,  the  respondent  insists  only  as 
Gregg's  assignee,  and  in  right  of  Gregg,  in  a  claim  of  relief 
against  Osborne's  representative.    But  Gregg  was  never  entitled 
to  relief  from  Osborne,  as  he  paid  no  part  of  the  debt  to  Browa, 
and,  as  is  admitted,  has  long  been  irretrievably  bankrupt.     From 
what  has  been  said,  it  will  appear  that  this  case  is  materially 
different  from  that  of  Smith  v.  Ogilvie,  2Sd  November  1821, 
cited  by  the  respondent." 

The  respondent  reclaimed. — At  advising 

Lord  BAlgrai/  said,  he  thought  the  Lord  Ordinary's  judgment 
was  perfectly  right.  He  had  formed  a  clear  opinion  on  the  ca^ 
From  the  transactions  in  1614,  a  new  contract  was  entered  into. 
Il  must  be  interpreted  on  the  principle  of  bonajides.  If  the  re- 
spondent proceeded  against  the  cautioner,  he  must,  in  terms  of 
tile  diiicharge,  pay  back,  the  composition  which  he  had  received. 
He  should  have  proceeded  against  Gregg  debilo  tempore,  and  dis- 
cussed him,  and  then  Gregg  would  hav6  had  his  relief  against 
Osborne,  and  a  new  arrangement  might  have  been  entered  into. 
He  would  refuse  the  note. 

The  other  Judges  concurred,  and  the  Coart  unani- 
mously adhered. 

Respondent's  Authority. — Ogilvie  v.  Smith,  22d  November 
1821  ;  Fac.  Coll. 

First  Division. — Lord  Ordinary.  Coiehoiise. — jfct.  Cnnin^- 
hame. — AH.  Skene  and  Wood.— Greig  and  Morton,  W.S.,  and 
Bowie  and  Campbell,  W.S.,  Agents. — Sir  W.  Seott,  Clerk — 
[J.  r.  H.] 

im  May  1832. 

No.  328 — John  Hamilton,  Suspender,  v.  Henby  RusseU, 

Charter* 

Game  Debt — Vitium  Ueale — Bill — Indorsation — Bona  fides— 
/fc/d,  that  evm  a  bona  fide  indortee  of  a  gawu  deit  bill  caaAt-t 
use  diligence,  or  raise  action  on  it. 

Wilson  and  Durden  drew,  and  the  suspender  ac- 
cepted a  bUI  for  £:«^0(),  at  six  months,  for  a  game  <leht. 
They  blank  indorsed  it  to  the  charger^  who  allegiHl 
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that  be  received  it  as  a  bona  fide  indorsee.  He  used 
diligence  upon  it.  The  acceptor  suspended,  founding 
on  9th  Anne,  c.  13,  and  contending  that  the  debt  was 
radically  bad.  The  Lord  Ordinary  ordered  cases, 
and  reported  them  to  the  Court,  with  the  following 

"  Note, — The  Lord  Ordinary  has  made  amanduro  with  this 
case,  which  affords  the  opportunity  of  reviewing  former  judg- 
ments, upon  the  question,  how  far  an  onerous  and  bona  fide  in- 
dorsee of  a  bill  granted  for  a  game  debt,  which  circumstance 
was  unknown  to  him,  can  enforce  payment  from  the  acceptor, 
as  being  more  fit  for  the  decision  of  the  Court,  than  of  a  single 
Judge,  even  in  the  first  instance.'* 

At  advising, 

:  The  Lwd  Jutiice^Cierk  observed,  that  the  I.ord  Ordinary  had 
reported  the  case,  iust  to  let  the  decision  be  given  by  the  Court, 
and  not  by  himself.  But  the  Court  could  never  overlook  the 
deliberate  decision  in  1819,  that  the  vUium  retde  of  such  a  debt 
could  never  be  wiped  off.  And  to  the  same  effect  was  the  deci- 
sion in  the  case  of  Graham  of  Gartmore,  as  to  the  sale  of  game 
bonds  as  good  debts,  in  which  the  Court  had  followed  Lord 
Mansfield's  solemn  decision  in  the  House  of  Lords,  which 
could  only  be  altered  in  the  same  quarter. 

Lord  CringUtie  obseryedt  that  if  the  bill  was  originally  null, 
any  assignation  or  indorsation  carried  nothing  more  than  a  piece 
of  blank  paper. 

The  Court  suspended  simpliciter,  with  expenses. 

Authorities  for  Charger.^Ersk.  III.  2, 31.  Crawford,  24th 
February  1749.  Swinton,  June  21,  1799.  Lambton,  same 
day.  Scott,  27th  February  1812.  Nellson,  25th  January  1740; 
M.  9507.  Stewart,  18th  February  1741 ;  M.  9510.  Bell,  5th 
£d.  L  300.  Bayley  on  Bills,  ed.  4,  p.  416,  and  case.  Jones, 
1816;  Holts,  257.  White's  Trustees.  Sir  William  Elliot  v. 
Cox  &  Co. 

Second  Division. — Lord  Ordinarv,  Medwyn. — Jet.  Ruther- 
fiird. — Alt.    Cuninghame.— Hopkirk  and   Imlach,    W.S.,  and 

Robert  M*lutosh,  W.  S.,  Agents.— Mr  Ferguson,  Clerk 

IT.C.} 

18M  Ma^  1832. 

No.  329. — Donaldson's  Trustees,  Petitioners,  v.  John 

Eadie,  Respondent, 

£xpenscs— Motion  for — Froces^-^Held  incompetent  to  move,  on 
a  suhsequent  day,  but  before  the  inlerioeutor  is  signed,  for  ex^ 
peases,  not  moved  for,  or  expressly  decided  upon,  at  advising  the 
cause* 

'  In  this  case,  which  was  decided  on  the  15th  of 
TVfay  1832,  against  the  respondent,  but  in  which  the 
interlocutor  remained  unsigned-^the  petitioners  ap- 
plied for  expenses  against  the  respondent,  having 
omitted  to  move  for  them  at  the  time,  and  nothing 
having  been  said  on  the  subject  by  the  Bench. 

Lord  Meadowbank  held,  that  the  question  of  expenses,  Unless 
expressly  reserved,  must  be  held  as  decided  at  the  time  of  giving 
judgment. 

•  The  Lord  Justice-Clerk  thought  that  it  would  be  roost  hazard- 
ous to  go  back ;  and  that,  at  any  rate,  expenses  were  not  due, 
as  the  deliverance  of  the  trustee  had  been  recalled. 

The  Conrt  refused  the  motion. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Jet.  Dean 
of  Faculty  (  Hope),  Marshall. -»^//.  Rutherfurd,  Ivory. — An- 
drew Scott,  W.S.,  and  Gibson-Craigs,  Wurdlaw  and  Dalsiel, 
W.S.,  Agents.— Mr  Thomson,  Clerk.— [T.  C] 

18^A  Mai/  1832. 

No.  380.— Alexandsb  Caven,  Suspender,  v.  John  Mackie, 

Charger. 

Company— Partner— Summary  Diligence — Held,  that  while  a 
company  subsists^  to  the  ^jfect  of  winding  up  its  offairs,  and  no 


settlement  of  interests  has  taken  place  inter  soctos,  and  where 
an  action  in  regard  to  the  company  affairs  is  depending,  no 
partner  can  use  summary  diligence  against  another,  upon,  a  debt, 
due  by  the  company,  to  which  he  obtains  ri:iht,  even  though  the 
settlement  should  have  been  delayed  by  the  party  charged. 

On  the  16t1i  of  May  1825,  the  snspender,  the  char- 
ger, and  James  Murray,  formed  the  company  of  Joiiii 
Mackie,  junior,  and  Company,  distillers.  The  char- 
ger purchased  Murray's  share  in  the  end  of  1826.  and 
continued  to  carry  on  the  business,  with  the  suspen- 
der, till  its  entire  relinquishment  at  Whitsnnday  1829, 
after  which  the  company  subsisted  to  the  effect  of 
winding  up,  although  no  settlement  of  the  company'n 
affairs  ever  took  place.  The  company^s  promissery- 
note  for  £200,  was  granted  on  the  5th  of  January 
1827,  to  M*Tier.  The  charger  refused  to  pay.  Mac- 
Tier  raised  an  action  on  the  bill,  against  the  company, 
before  the  Sheriff".  The  suspender  did  not  appear. 
But  the  Sheriff  decerned  against  the  company  for  the 
debt,  I6th  November  1830.  M^Tier  raised  diligence 
against  the  company,  and  both  partners.     The  char- 

fer  paid  the  debt, — took  an  assignation,  23d  Decern- 
er  1830,  to  the  debt,  decree  and  diligence, — raised 
letters  of  horning  against  the  company,  and  the  sus- 
pender, and  charged  the  company  to  pay  the  whole 
debt,  and  the  latter  to  pay  about  £4*4,  being  8-S6tba 
of  the  whole.  Hiis  charge  Caven  suspended,  plead- 
ing, infer  alia-^L  It  is  incompetent  for  an  individual 
partner  of  an  existing  com  pan  V)  on  an  assignation  to 
a  company- debt,  to  raise  diligence  upon  that  debt 
aA^ainst  the  company  and  the  partners.^ — II.  Evea 
though  the  copartnery  were  dissolved,  still  the  charge 
under  suspension  would  be  incompetent,  and  the  char- 
ger cannot,  in  the  mode  attempted  by  him,  obtain 
payment  of  the  promissory^note,  or  any  part  thereof; 
for  the  affairs  of  the  company  are  not  wound  up,  and 
the  books,  stock  and  effects  have  been  all  along  in  the 
charger's  hands  nnaccounted  for. — III.  In  such  cir- 
cnmstancdli,  the  presumption  of  law  (and  in  this  case 
the  presumption  is  correct  in  fact)  is,  that  till  an  ac- 
bounting,  the  company  funds  are  suflScieot  to  meet 
all  the  company  obligations — IV.  If,  on  an  aocoanting, 
there  should  appear  a  deficiency  in  the  fonds  of  a 
company,  the  only  competent  mode  of  compelling  a 
partner  to  make  up  that  deficiencv,  in  the  event  of 
bis  refusing  to  do  so,  would  be  dv  a  regular  action 
and  decree.  The  charger  pleaded,  inter  aliay — L  The 
debt,  of  which  the  sum  charged  for  forms  a  part,  heing 
a  company  debt,  constituted  against  the  company,  ana 
the  individual  partners,  by  a  bill  and  decree,  the  va- 
lidity of  which  is  not  challenged,  and  the  charger,  as 
an  individual^  having  duly  acquired  right  to  that  debt, 
since  the  dissolution  of  the  company,  there  is  no  legal 
bar  to  a  charge  against  the  suspender  as  a  partner  of 
the  company,  for  payment  of  the  foil  sum  contained 
in  the  decree,  far  less  to  a  charge  fbr  a  rateable  pro* 
portion  of  the  debt  corresponding  to  the  suspenaer'a 
mterest  in  the  company. — II.  The  company  having 
been  dissolved  some  time  ago,  and  the  debt  charged 
for  not  having  been  paid  to  Mr  M'Tier  from  tho 
company  fnnds,  which  are  not  under  the  admiuistra* 
tion,  or  in  the  lawful  possession  of  the  charger,  any 
more  than  of  the  suspender,  the  suspender  cannot 
competently  plead,  iu  bar  of  the  prcseut  charge,  any 


438 


THE  SCOTTISH  JURISt. 


[May 


counter  claim  ogain^it  tlie  company  funds,  seeing  that 
the  charger  i«  neither  the  repre<sentativc  of  the  com- 
pany, nor  accountable  an  such  to  the  suspender. — III. 
Supposing  that  the  suspender,  as  an  individual,  had 
counter  claims  against  the  charger  as  an  individual 
(although  this  is  not  averred),  the  suspender  could 
not  competently  plead  illiquid  counter  claims  in  bar 
of  a  charge  on  a  liauid  ground  of  debt  against  the 
company  and  individual  partners,  or  deny  the  charger 
relief  until  the  issue  of  an  accounting  for  the  com- 
pany transactions. — IV.  The  suspender  having  been 
tiimself  a  partner  of  .Tohn  Mackie,  junior,  and  Com- 
pany, and  as  such  having  had  access  to,  and  been 
concerned  in  keeping  the  books  of  the  company,  and 
these  books  being  in  effect  the  books  of  the  suspender, 
no  less  than  of  the  charger,  the  suspender  is  barred, 
personali  excrptionCy  from  founding  on  the  pretended 
irregularities  in  these  books,  in  support  of  his  reasons 
of  suspension. — V.  The  suspender  has  neither  title 
nor  interest  to  complain,  either  of  the  restriction  of 
the  charge  to  £44',  8.  10|.,  or  of  the  failure  to  charge 
l)r  Mackie  or  William  M'Tior,  seeing  that  the  letters 
of  horning,  in  virtue  of  which  the  charge  was  given, 
warrant  a  charge  against  the  suspender,  as  an  indivi- 
dual partner  of  the  company,  for  the  full  sum  of  £200, 
while  the  charge  actually  given  is  restricted  to  a 
smaller  proportion  of  that  sum  than  corresponds  to 
the  su8penaer*s  share  and  interest  in  the  company,  as 
stated  by  himself.  A  count  and  reckoning  bad  also 
arisen  between  the  parties. 


"  The  Lord  Ordinary  (2dd  December  186 1,)  having  consider- 
ed  the  closed  record,  and  formerly  heard  counsel  for  the  parties. 
Finds  it  unnecessary  to  appoint  parties  to  be  heard  farther;  and 
having  resumed  consideration  of  the  debate,  a/id  advised  (he  pro- 
cess, repels  the  plea  founded  on  the  execution  of  charge,  in  respect 
that  it  arises  from  a  mere  clerical  error,  the  copy  of  citation 
(charge)  left  with  the  suspender,  bearing  the  correct  dates ;  and 
that  an  amended  execution  has  been  produced  tetnpestivi  in  pro- 
cess— ^it  not  being  any  of  the  reasons  of  suspension  contained  in 
the  bill :  Finds  no  evidence  that  the  bill,  which  is  the  fuunda- 
tion  of  the  diligence,  was  a  private  debt  of  the  charger*s ;  andy 
therefore,  that  it  mn»t  be  held  to  be  a  company  debt :  fint  sus. 
tains  this  reason  of  suspension,  that  it  is  not  competent  for 
one  partner  of  a  company,  even  after  its  dissolution,  who  has 
been  compelled  to  pay  a  company  debt,  to  charge  another  partner 
for  his  proportion  of  it,  bv  means  of  summary  diligence,  in  vir- 
tue of  an  assignation,  while  the  affairs  of  the  company  are  un- 
settled, as  between  the  partners,  as  it  is  established  by  Articles 
18  and  19  of  the  Statement  is  the  case  here  j  and  even  although 
the  fault  of  this  being  the  case,  may  lie  with  the  suspender ; 
therefore,  Sustains  this  reason  of  suspension,  suspends  the  let- 
ters and  charge  timiUiciier,  and  decerns;  finds  no  expenses  due.'* 

The  charger  reclaimed  on  the  merits,  as  to  the 
reason  of  suspension  sustained, — the  suspender  as  to 
expenses.     At  advising, 

The  Lord  JustUe-Cferk  conceived,  that,  to  attUck  the  part  of 
the  interiocutor  which  the  chaiger  complained  of,  would  be  to 
introduce  a  new  form  of  process  in  regard  to  the  winding  up  of 
concerns  itUer  iocios,  by  allowing  a  partner  to  obtain  a  company 
debt  and  force  on  proceedings.  It  was  no  matter  whether  the 
charger  had  paid  the  £200,  under  the  compiilsitor  of  diligence, 
or  had  voluntarily  offered  it  In  neither  case  was  he  entitled  to 
proceed  with  the  diligence,  to  the  effect  of  liquidating  what  was 
due  to  him  by  the  suspender.  The  cases  quoted  in  support  of 
suHi  a.  doctrine  had  no  application, — for  in  all  of  them  the  ex- 
tent of  the  obligation  was  clear  and  defined.  The  rharpcr  had 
fixed  on  a  particular  sum.  Out  lie  might  have  fixed  on  any 
other  as  well.     It  would  never  do  to  proceed  in   that  summary 


manner,  when  there  was  a  regular  de^adiAg  process.  For  any 
thing  chat  appeared,  the  balance  might  turn  out  the  other  way. 
In  a  count  and  reckoning,  the  party  might  parnue  on  this,  or  any 
other  bilL  But  while  the  company  was  not  wound  up,  and  an 
action  depended,  summary  diligence  was  incompetent. 

Lord  Gtenlee  concurred.  The  charger  had  no  title  to  lire 
sunmwry  diligence  on  a  liquidation  for  which  there  was  nothing 
but  his  own  authority. 

Lord  Cringlelie  had  great  doubts  iA  holding  that  the  charge 
was  not  competent*  although  it  must  clearly  result  in  a  count 
and  reckoning.  Were  the  concern  wound  up,  suck  a  charge 
would  be  perfectly  competent.  Liquidation  by  the  creditor's  own 
authority,  was  a  thing  of  every-day  occurrence,  r.  g»  where  he 
pays  a  bond,  and  gets  an  asi»ignation  to  it,  in  which  case  he  may 
nave  recourse  as  he  pleases  on  the  co>obligants.  The  Xiord  Or- 
dinary  had  gone  too  far  in  suspending  simpliciler,  altboagfa  there 
was  no  ground  for  finding  the  letters  orderly  proceeded. 

Lord  Afeadowbank  had  not  the  sihadow  of  a  doubt.  The 
Court  were  called  to  decide  the  case  before  them.  The  Com- 
pany was  not  wound  up.  The  use  of  summary  diligence  by  one 
partner  against  another,  before  their  relations  were  ascertained, 
was  extravagant.  A  count  and  reckoning  was  not  foreclosed. 
The  Court  were  only  to  say  that  no  diligence  was  competent. 

The  Court  refused  both  notes. 

Authorities  for  Suspender. — Rutherford,  &c.  v.  FtoWyson, 
13th  November  1828.  Holmes  v,  Corson,  8rc.,  First  Division, 
1830. 

Authorities  for  Charger. — Walker,  &c.,  p.  Sir  W.  Forbes 
■nd  Company,  29th  May  1829;  Shaw,  VII.  684.  M'Intyre 
9.  Maxwell,  fdth  January  1831 ;  Shaw,  IX.  284.  Bell,  II. 
645. 

Second  Division. — Lord  Ordinary,  Medwyn.— ifc/.  Dean  of 
Faculty  (Hope),  Ueid. — JU.  Jameson,  W.  Bell. — John  Mac- 
Cracken,  and  (?ampbcll  and  M*Dowall,  W.S.,  Agents. — Mt 
Thomson,  Clerk.— [T.  C] 

mh  May  1832. 

No.  331. — James  Ferguson,  Petitioner, 

Process — Sequestration — Statute  54,  Geo.  III.  cap.  137 — A 
parttf,  designating  himself  writer  and  merdtant,  having  apf^ie^l 
for  sequestration — Held,  on  a  statement Jrom  the  Sar  that  he 
was  a  dealer  in  wool,  that  the  desigfiation  wm  sisfficient ;  and  st' 
questration  awarded^ 

The  petitioner  applied  for  sequestration  of  his  estate: 
and  the  concurring  creditor  deponed  on  his  oath  of 
verity,  that  the  petitioner 

"  is  one  of  the  individual  partners  of  the  firm  of  WilUam  Mac- 
AUester  and  James  Ferguson,  writers  in  Irvine,  and  is  also  a 
merchant,  and  the  said  James  Ferguson's  embarrassments  have 
been  partly  occasioned  by  his  mercantile  transactions,  and  the 
said  James  Ferguson  is  thus  a  person  against  whom  sequestra- 
tion might  be  awarded,  and  does  not  fall  onder  the  exceptions 
mentioned  in  said  Act^*' 

At  moving  the  case,  the  clerk  mentioned  to  the 
Court  that  the  designation  was  too  vague,  and  iliat 
there  should  be  a  condescendence  of  the  petitioner's 
dealings.  It  Wm  then  stated  from  the  Bar  that  he 
was  a  dealer  in  wool. 

The  Court  awarded  the  sequestration. 

First  Division — Act.  J.  W.  Hay. — James  Bumside,  W.S., 
Agent.— Mr  Bell,  Clerk [J.  W.  ^.] 

l^th  May  1832. 

No.  332. — BiRtWHTSTLE'B  TRUSTEES,  Advocators  i  Pursuers^ 
V.  Duncan  M'Ra,  Respowlent  j-  Defender^ 

Process — Advocation — Competency — Proof — The  Lord  OrrU- 
nary  having  remitted  to  the  htjerior  Court  a  case  which  had 
been  advocated ;  and  having  instructed  the  Sheri^  to  oHov  a 
proof  and  this  having  been  done — Hetd,  thai  an  adntCatiom  of 
the  Sheriff's  judgment^  complying  with  the  Lord  Ordinary^s  de* 
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liorrance^  qh  the  ground  that  tbt  caae  ihould  be  trUd  b^  a  Jury, 
U'€u  incompeient. 

The  adrocators  broDght  an  action  against  the  re- 
spondent, before  the  Sheriff  of  RoRt-shire,   setting 
forth,  that  thev  were  the  triutees  and  executors  of  the 
deceased  WUliant  and  Robert  Birtwhistle,  lessees  of 
the  sheep  iisnns  of  Strathoashalg  a«d  Beinn<4i*chats« 
g»n,  and  that  the  respondent  having  taken  a  lease  of 
said  farms,  agreed  to  purchase  the  stock  on  the  same 
from  the  advocators,  at  prices  to  be  agreed  on  by  ar- 
biters appointed  to  value  similar  stock  on  the  neigh- 
bonring  farm  of  Fannich.    Obligations  to  this  effect, 
in  the  liand- writing  of  M*Ra,  were  subscribed  by  the 
parties   on  the  23d   May  1826.    The  value  of  the 
stuck  under  the  charge  of  the  advocators,  amounted, 
it  was  alleged,  to  the  snm  of  £1432,  6.  3.,  and  M*Ra 
entered  into  possession  of  the  farms,  and  paid  the  first 
instalment  of  the  price,  and  had  the  sheep  counted 
over  to  him.     ]n  defence,  it  was,  inter  alia^  main- 
tained, that  a  great  proportion  of  the  sheep  delivered 
to  the  respondent  was  not  of  the  stock  upon  the  farms 
of  Strathnashalg  and  Beinn«a  chaiifsg^n,  but  had  been 
collected  and  driven  from  other  grazings,  of  which 
the  Birtwhistles  had  been  tenants.     The  Sheriff  hav- 
ing pronounced  an  interlocutor  against  M^Ra,  he  ad- 
vocated— and  Lord  Fullerton  pronounced  this  inter- 
locutor, 1st  December  1830 : 

<<  Finds,  that  by  the  missiver  libelled,  of  2Sd  Ma^  1626*  the 
advocator,  the  iDcoming  tenant  of  the  gn^ings  of  Beinn-a-chai9- 
gan  and  Strathnashalg;,  agreed  to  take  from  the  respondents  the 
wcddcT  stock  on  those  grazings,  at  the  price  to  be  fixed  by  cer- 
tain valuetors  for  the  wedder  stock  of  the  same  ages  on  the 
neighbouring  grasing*  of  Fannich :  Finds,  that  by  the  true  eon- 
stniction  of  the  misstves  entered  into  in  such  circumstances,  the 
stock  which  the  advocator  was  bound  to  take  at  such  valuation 
was  limited  to  the  proper  stock  of  Beinn-a-cbaisgan  and  Strath- 
nashalg, and  did  not  include  the  stock  on  the  adjoining  grazings 
of  Moiden  and  Bottack,  which,  though  pastured  indiscriminately 
with  the  lands  of  Beinn-a-chatsgan  and  StrathRaehalg,  were 
held  by  the  respondents  by  acpamte  leases,  and  from  different 
proprietors  *.  Finds,  that  the  stock  delivered  to  the  advocator, 
and  for  the  price  of  which,  as  fixed  by  the  valuation,  the  pre- 
sent action  is  brought,  is  proved  to  have  included  the  whole 
stock   on  the  graztogs  so  indiscriminately  possessed:  Finds, 
that  it  is  not  proved  that  the  advocator  knew,  at  the  time  of 
taking  delivery,  that  the  stock  so  dehvered  to  ktra  exceeded  that 
which  he  was  bound  to  take  by  the-  terms  of  the  nisaivea,  or 
that  there  was  any  such  delay  on  his  part  in  stating  tlie  objection, 
as  to  infer  an  acquiescence  in  the  construction  of  the  missives 
now  maintained  b^  the  respondents :  Finds,  that  in  regard  to 
tliat  proportion  of  the  whdie  stock  deKvered,  which  can  be  heM 
to  be  the  stock  of  Moiden  and  Bottack,  the  advocator  is  not 
bound  by  the  valuation,  and  is  bound  to  pay  no  more  than  the 
ordinary  market  price  of  such  stock  at  the  time  ;  and  therefore 
reroita  the  case,  with  instructions  to  the  Sheriff  to  recal  the  in* 
terlocotors  complained  of,  in  so  far  as  incoaaistent  with  the 
above  fiodinga,  and  to  allow  the  advocator  to  prove  what  part  of 
the  whole  stock  delivered  to  him  formed  the  proportion  corre- 
sponding to  the  grasings  of  Moiden  and  Bottack,  and  also  tbe 
market  price  of  such  stock  about  the  time  of  the  delivery  to  the 
advocator,  and  to  allow  the  respondents  a  conjunct  probation.; 
and  upon  considering  the  proof  when  taken,  to  dispose  of  tbe 
cause  as  to  him  shall  seem  just.     The  Lord  Ordinary  reserves 
ako  the  qoestioo  of  the  expenses  in  this  Court,  and  remits  the 
same  to  the  Sheriff,  to  be  disposed  of  at  the  issue  of  the  cause,  and 
decerns..— JVbM.— -It  appears  to  the  Lord  Ordinaiy  that  the  advo- 
cator was  entitled  to  reject  tbe  stock  delivered  to  him,  in  so  lar  as 
it  exceeded  the  proper  stock  of  Beinn-a-chaisgan  and  Strathna- 
shalg.    Accordingly,  this  was  the  nature  of  the  plea  in  the  ori- 
ginal defences  before  the  Sheriff,  though,  from  considerations  of 


convenience,  he  expressed  in  the  conclusion  of  that  pleading  bi^ 
readiness  to  keep  tbe  whole,  including  the  excess,  provided  the 
pursuers  would  accept  of  a  price  for  the  latter,  *  woieh  will  be 
consonant  to  the  prices  of  similar  stock,  taking  the  average 
prices  of  tbe  season  when  they  were  delivered  to  the  defender.* 
rbe  only  question,  then,  seems  to  be.  Whether  any,  and  what 
deduction  from  the  gross  amount  of  the  prices  libelled,  shall  b^ 
allowed  to  the  advocator :  And  the  Lord  Ordinary  thinks,  that 
the  advocator,  upon  showing,  ^r«/,  the  proportion  of  the  whole 
stock  delivered,  which  can  be  considered  as  properly  forming  the 
stock  of  Moiden  and  Bottack,  and,  ttecond,  toe  excess  of  tbe 

Srice  fixed  by  the  valuation  above  the  ordinary  mi^ket-price,  will 
e  entitled  to  a  corresponding  deduction  from  the  sums  libelled. 
The  Lord  Ordinary  has  reserved  the  question  of  expenses,  he- 
cause  the  decision  of  that  point  ma^  be  affected  by  the  possible 
failure  of  the  advocator  in  his  proof  on  the  second  of  the  points 
above  mentioned." 

The  case  havrng  cone  hack  to  the  Inferior  Court, 
the  Sheriff',  on  4th  Novemher  1831,  recalled  his  in- 
terlocutors, in  so  far  as  inconsistent  with  that  of  the 
Lord  Ordinary,  and  allowed  the  defender  (M*Ra)  a 
proof  in  terms  if  it,  and  to  the  pursuers  (Birt- 
whistfe's  Trustees)  a  conjunct  probation.  Against 
this  judgment  a  reclaiming  petition  was  presented, 
praying,  that  before  the  proof,  the  defender  should  be 
ordained  to  give  in  a  special  condescendence,  which 
was  refused — when  Birtwhistle*s  trustees  presented  an 
advocation,  pleading — That  the  matter  in  dispute  was  ' 
above  the  amount  of  £40,  and  that  the  case  should 
be  advocated,  for  the  purpose  of  having  it  tried  before 
a  Jury,  in  terms  of  6  Geo.  IV.  c.  120,  sect.  40.  On 
advising  this  second  bill,  Lord  Moncreiff,  on  9th 
March  1832,  pronounced  this  interlocntor  :— 

"  In  respect  that  a  proof  has  already  been  taken  in  thfs  cause  by 
commission  or  depositions  in  writing;  and  faither,  in  respect 
that  the  proof  now  ordered  by  tbe  Sheriff  was  so  ordered  in 
obedienoe  to  an  express  judgment  of  this  Court,  pronounced  by 
Lord  FuUerton,  when  that  matter  was  fully  before  him, — Re-  . 
fuses  the  bill,  and  finds  the  coroplainers  liable  in  expenses; 
allows  an  account  thereof  to  be  given  in ;  and  when  lodged,  re- 
mits the  same  to  the  auditor  to  tax,  and  to  report.** 

A  second  bill  of  advocation  was  thereafter  refused, 
on  16th  March,  by  Lord  Meadowbank,  ^*  as  incom- 
petent ;*'  and  his  Lordship,  on  the  21st  of  the  same 
month,  refused  the  prayer  of  a  note  against  giving  out 
the  certificate  of  refusal.  The  advocators  then  re-  . 
claimed  to  the  Court.  The  respondent  pleaded — That 
the  second  advocation  was  incompetent,  not  only  on 
the  merits,  but  also  in  point  of  form,  for  it  was 
not  in  terms  of  the  Act  of  Sederunt,  which  en- 
acted, that  intimation  was  to  be  made  in  the  Sheriff 
Conrt  within  fifteen  days  from  the  date  of  the  judg- 
ment.   This  had  not  been  done  till  the  23d  day. 

Lord  Jutiice'Clerk. — The  words  of  the  Judicature  Act  were 
quite  against  the  party  advocating.  Their  Lordships  could 
not  sanction  a  Jury  trial,  after  a  proof  on  commission  had  been 
taken,  or  allowed.  It  would  be  a  mixing  up  of  the  two  kinds  uf 
trial  never  contemplated  ;  and  the  consequence  would  be,  that 
justice  would  not  be  done. 

Lords  GUnlee  and  Meadowbank  concurred,  and  the 

Conrt  unanimously  adhered. 

Respondent's  Authorities. — Falconer  v.  Shiels.  10th  July 
1827.  M'Farlane  v.  Duke  of  Montrose,  24th  November  1820. 
Act  of  Sed.  sect.  5. 

Second  Division. — Lords  Ordinary,  Fullerton,  Moncreiff  and 
Meadowbank.  —  Jet.  Cuningbame. — jttt.  Dean  of  Faculty 
(Hope)  and  Walker.— Robert  Rutherford,  W.S.,  and  James 
M'Douell,  W.S.,  Agents.— Mr  Ferguson,  Clerk.— [J.  n\  H.] 
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22d  May  1832. 

No.  333 Maby  Dun  or  Mason,  Pursuer ^  v.  James  M£Bry» 

Defender, 

Process — A  parly  having  brought  a  simple  reduction  of  certain 
deedst  but  not  on  the  ground  offalsehood ;  and  the  record  having 
been  closed,  and  an  issue  tried,  and  verdict  pronounced  in  regard 
to  one  of  these  deeds — Held,  that  it  was  not  competent  to  proceed 
with  a  new  action  of  reduction-imjtrubation  of  the  same  deeds, 
and  of  another  deed  on  the  head  ^  faisehood  and  forgery  s  but 
that  this  UUler  process  must  be  sisted  till  tlie  former  be  either  for-- 
molly  abandoned. or  Jinally  disposed  of 

After  the  judgment  pronounced  in  the  case  hetween 
ttie  same  parties,  (reported  a7</e,  Vol.  III.,  No.  472, 
p.  563,  which  see,)  tne  pursuer,  to  remedy  the  objec- 
tion, that  the  summons  in  that  action  contained  no 
reason  of  reduction,  impeaching  the  articles  of  roup 
and  seitiin  as  falser  brought  the  present  reduction-im- 
probation,  with  concourse  of  the  Lord  Advocate,  on  the 
head  of  falsehood  and  forgery,  of  the  same  articles  of 
roup  and  seisin,  and  also  of  a  disposition  in  favour  of 
the  defender's  father,  not  called  for  in  the  former  ac- 
tion. In  defence,  it  was,  inter  alia^  pleaded,  that  the 
present  action  must  be  dismissed — I.  In  regard  to 
.the  articles  of  roup  and  seisin,  on  the  ground  of  lis 
alibi  pendens^  the  former  process  being  still  in  Court. 
— II.  Supposing  that  this  did  not  necessarily  war- 
rant a  dismissal  of  the  present  action  in  regard  to 
these  deeds,  it  cannot  proceed,  but  must  at  least  be 
sisted  until  the  former  be  regularly  taken  out  of 
Court,  by  the  pursuer  abandoning  and  paying  the 
costs  of  the  first  action,  in  terms  of  Statute  Geo. 
IV.  c.  6.  sect.  10 — III.  The  disposition  in  favour 
ii£  tlie  defender's  father  being  reducible  only  on 
the  assumption  that  the  articles  of  roup  shall  be  re- 
duced, the  same  result  must  follow  in  regard  to  that 
a^  to  the  articles  of  roup  themselves.  After  hearing 
counsel  upon  these  prelimianry  defences,  the  Lord 
Ordinary,  on  1st  February  1832,  pronounced  the  fol- 
lowing interjocutor  and  note : — 

."  The  Lord  Ordinary  having  heard  coufiRel  for  the  parties, — • 
lo  respect  that,  in  the  previous  action  of  reduction,  a  record  was 
long  ago  closed,  and  an  issue  for  trying  all  tlie  matters  of  fact, 
on  which  the  pursuer  then  demanded  an  issue*  was  settled  and 
was  tried,  and  that  a  verdict  was  returned  thereon  and  applied 
by  the  Court ;  and  in  respect  that  the  present  action  of  reduction 
and  improbation  calls  for  two  of  the  same  deeds,  which  were 
those  called  for,  and  as  to  which  no  judgment  has  yet  been 
pronounced  ;  and  that  the  pursuer's  interest  to  reduce  the 
third  deed  here  called  for,  depends  on  the  reduction  of  the 
articles  of  roup  embraced  bv  both  actions :  Sists  process  until 
that  previous  action  shall  cither  be  finally  decided,  or  shall  be 
abandoned  by  the  pursuer,  axid  to  this  effect,  sustains  the  pre- 
lipninary  deiencc;  but,  quoad  ultra,  finds  the  action  compe- 
tent, and  repels  the  plea  of  lis  alibi  pefidens, — Note, — It  seems 
to  be  too  late  to  attempt  to  add  to  the  former  reduction.  The 
jeduction.improbution  is  certainly  a  difftrent  case,  and,  on  the 
point  of  falsehood,  could  not  be  burred  by  any  result  in  the  simple 
reduction.  But,  after  th^  other  case  has  gone  so  far,  to  allow 
tbit  new  action  to  go  on  along  with  the  first,  would,  in  effect, 
be  precisely  to  allow  an  amendment  of  the  libel,  not  only  after 
the  record  was  shut,  but  after  complete  litiscontestation  on  the 
shut  record,  by  issue,  trial,  and  verdict.  There  could  be  no 
reason  for  not  giving  an  issue  on  the  articles  of  roup  and  seisin, 
ei(cept  that  no  question  of  fai*t  was  supposed  to  be  involved  in 
the  reduction  as  to.  them,  other  than  that  which  affected  the  con- 
tract. But  the  present  summons  is  plainly  intended  to  make  a 
new  case  of  fact,  which  must  end  in  a  new  trial,  if  not  other- 
.wibe  -barred.     It  seems  to  the*  Lord  Ordinary  to  be  clearly  with- 


in the  rule  provided  by  the  statute,  for  the  abandonment  of  the 
first  action  m  a  manner  equivalent  to  the  English  non-suit ;  and 
he  does  not  think  that  the  pursuer  is  entitled  to  avoid  tbe  pe- 
nalty of  costs,  by  the  device  of  calling  the  action  aupplerocn- 
tary.  It  is  quite  different  from  the  case  w'here,  before  the  record 
was  dosed,  and  while,  in  ordinary  circumstances,  an  amendment 
of  the  libel  was  still  competent,  the  Lord  Ordinary  allowed  an 
improbation  to  be  coi^oined  with  a  simple  reduction." 

The  pursuer  reclaimed,-— bat  the  Court  ananimoasly 
adhered. 

First  Division. — ^Lord  Ordinary,  Moncreiff. — Act.  Whig- 
ham,  Aytoun..— ^<.  Dean  of  Faculty  (Hope),  Moir.— James 
Taylor,  S.S.C.,  and  T.  and  T.  Darling,  W.S.,  Agents.— Sir 
W.  Scott,  Cleck [J.W.D.] 

22d  May  1832. 

No.  834.— William  Kerr  &  Co.,  Advocators  and  Defenders  «. 
David  Thomson,  Bespandent  and  Pursuer, 

Froof-^Liability—  Circumstances  in  which  kddf    thai   parties 

.having  received  into  their  warehouse,  om  acanmt  of  another,  cer- 

iain  articles,  were  bound  to  deliver  these  articles,  wften  called  on, 

and  failing  their  doing  so,  were  liable  in  the  value  of  any  articles 

not  made  forthcoming. 

This  was  purely  a  question  of  evidence,  involving 
no  point  of  law.     Tne  respondent,  Thomson,  pur- 
chased from  Macadam  and  Mackinlay,  2000  pieces 
of  power-loom  grey  cambric,  which  were  sent  to  the 
warehouse  of  the  advocators,  on  account  of  the  re* 
spondent,  along  with  a  receive  note,  stating  the  num- 
ber  and  quality  of  tbe  goods.  Macadam  andMackinlay 
having  shortly  thereafter  become  bankrupt,  several 
of  their  creditors  applied  for,  and  obtained  interdicts 
against  Kerr  and  Company  removing  these  goods; 
but  these  questions  having  afterwards  been  adjusted 
with  their  creditors,  the  respondent  brought  ao  action 
before  the  ShertiF  of  Lanarkshire,  setting  forth,  that 
such  a  number  of  pieces  had  been  so  placed  in  their 
custody,  but  that  they  refused  to  deliver  up  the  whole 
2000, — and  concluding  for  decree,  ordaining  them  to 
deliver  up  that  number,  or  failing  thereof,  that  they 
should  pay  the  value  ef  such  quantity  as  vras  deficient. 
The  Sheriff,  after  allowing  a  proof,  decerned  against 
the  advocators  for  £179,  4s.  as  the  price  of  512  pieces 
of  said  goods^  under  deduction  of  £5  as  store  rent» 
and  found  them  liable  in  expenses*    Kerr  and  Co. 
having  presented  an  advocation,  the  Lord  Ordinary, 
on  17th  January  1832,  pronounced  the  following  in- 
terlocutor and  note : — 

«  Having  heard  counael  for  the  parties  on  the  dosed  record, 
and  having  afterwards  considered  the  revised  mi  notes,  and  tbe 
whole  process,  Finds  it  proved  that  2000  pieces  of  power-loom 
'  grey  cambrics  were  delivered  to  the  advocators  by  Macadam  and 
Mackinlay*  on  account  of  the  respondent,  accompanied  by  a 
receive  note,  stating  the  number  and  quality  of  the  pieces: 
Finds  that  the  advocators  having  failed  to  restore  51 2  of  these 
pieces,  being  the  goods  now  in  question,  are  liable  to  the  re- 
spondent for  tbe  price,  with  interest  since  the  9th  June  18^ 
and  therefore  remits  the  cause  to  the  Shexiff,  simpiiciter,  and  de- 
cerns ;  Finds  the  advocators  liable  in  the  expenses  of  process  in- 
curred in  this  Court,  and  remits  the  account  thereof,  incurred  in 
this  Court,  when  lodged,  to  the  auditor  to  tax,  and  reporL— 
iVb/tf.— -The  evidence  in  this  case,  though  drcumatantiaC  is  sa> 
tisfiictory.  It  rests  upon  the  distinct  entry  in  Macadam  and 
Mackinlay's  books,  of  the  sale  to  the  respondeat ;  the  invoice 
sent  to  him,— 'the  accompanying  letter, — the  receipt  granted  to 
him  for  the  price, — the  order  which  one  of  the  partners  gave  that 
the  20U0  pieces  should  be  counted  out  for  him, — the  fact  that 
they  were  counted  out,««>all  the  circufflstances  attending  the  de- 
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livery  to  tbe  BdvocatorB,— the  fact  tbat  the  adTOcalors  were  heW 
as  confessed  in  the  process  of  interdict  as  to  the  mimber  «f 
pieces,  and  the  extreme  negligence  with  which  (he  goods  were 
kept  in  their  wirehouse.     If  the  proof  is  not  more  direct,  it  is 
the  fault  of  the  advocators,  who  have  lost,  or  do  not  choose  to 
produce  the  receive  note  proved  to  have  heen  sent  to  them  by 
Macadam  and  Madkinlay,  along  with  the  goods,  or  soon  after- 
wards.    The  avennertts  of  the  advocators,  as  to  the  custom  of 
their  trade,  are  disproved,  and,  what  is  worse,  their  original  state- 
ment, that  no  receive  note  \^ti8  sent.     The  attempt  made  in  the 
revised  minute  for  the  advocators,  to  show  that  2000  pieces 
could  not  have  been  delivered,  because  there  were  not  so  many 
pieces  of  Campbeirs  manufacture,  and  of  the  quality  libelled,  in 
the  hands  of  Macadam  and  Mackinlay,  after  deducting  those 
disposed  of  to  other  purchasers,  and  those  remaining  at  the  time 
of  their  bankruptcy,  is  not  successful     If  there  is  a  mistake  in 
their  books,  as  to  any  one  of  the  «n tries  of  the  numerous  sales 
referred  to,  either  with  respect  to  the  breadth  or  the  fineness  of 
any  of  the  articles,  it  destroys  the  whole  hypothesis  upbn  which 
this  plea  depends.     It  proceeds  upon  the  assumption,  that  a 
mistake  has  been  committed  in  the  books ;  and  there  is  a  much 
greater  chance  that  it  should  occur  in  a  minute  circumstance,  as 
Whether  certain  pieces  were  woven  in  a  reed  of  1000,  or  1 100, 
which  is  not  pereeptible  to  the  eye  on  the  examination  of  the 
stuff,  than  that  it  should  occur  with  regard  to  the  prominent  fact, 
whether  1500  or  2000  pieces  were  actually  counted  out  and  de- 
livered.    Besides,  the  advocators  are  not  entitled  to  assume  that 
the  books  of  Macadam  and  Mackinlay  are  accurate  in  every  one 
of  the  numerous  entries  referred  to,  except  in  that  of  the  sale  to 
the  respondent,  the  presumption  being  exactlv  the  reverse.     If 
the  respondent  had  no  proof  to  resort  to  but  the  books  of  Mac- 
adam and  Mackinlay,  there  might  be  room  for  argument,  that  he 
could  not  found  upon  them,  and,  at  the  same  time,  impeach  their 
accuracy ;  but  these  books  form  only  one  link  in  the  chain  ctf 
circumstantial  evidence  which  he  has  adduced." 

Upon  advising  a  reclaiming  note  for  the  advocators, 

tbe  Court  adhered. 

'First  Division. — Lord  Ordinary,  Corehouse. — Acu  Ruther- 
furd,  Russel.— ^/^  Dean  of  Faculty  (Hope),  G.  G.  Bell — 
Inglis  and  Donald,  and  J.  Bumside,  W.  S.,  Agents.— Mr  Bell, 
Clerk.^t«^.  IV.  D.] 

22d  May  1832. 

No.  335. — Thomas  B*  Buchakan,  Advocator^  v.  Anobew 
&  Thomas  Zuill,  JRespondents. 

Piocess — Act  of  Sederunt  anent  Sheriff  Courts — Citation — // 
it  not  a  tvfficieni  ground  upon  which  to  warrant  the  dUmiual 
of  an  action  in  an  Inferior  Courts  that  the  name  of  the  pursuer** 
procurator  is  not  mtwked  on  the  back  of  the  citation-copy  left  for 
the  defender. 

In  this  case,  reported  antea.  Vol.  IV.  p.  252,  No. 
163,  the  Lord  Ordinary,  on  24th  January  1832,  pro* 
nounced  the  following  interlocutor  :^ 

**  Haying  formeriy  heard  counsel  for  the  parties,  and  this  day 
yerbally  reported  the  cause  to  the  Lords  of  the  First  Division 
of  tbe  Court ;  Remits  to  the  Sheriff,  with  instructions  to  alter 
his  interlocutor,  and  to  allow  the  case  to  proceed,  and  to  impose 
a  fine  of  five  shillings  upon  the  pursuer  for  neglecting  to  put  the 
name  of  his  agent  on  the  back  of  the  copy  of  citation  :  Finds 
expenses  due  in  this  Court,  and  remits  the  account  thereof, 
when  lodged,  to  the  auditor  of  Court,  to  tax  and  report ;  aud  de- 
cerns.** 

The  respondents  having  reclaimed. 

Lord  Beigray,^!  had  in  some  degree  misunderstood  dkisease 
at  first,  when  reported  by  the  Lord  Ordinary.  I  thought  that 
the  procurator's  name  had  been  omitted  to  be  indorsed  on  the 
back  of  the  principal  libel.  But  now  it  appears  that  the  jprocu- 
rator's  name  was  marked  on  the  prindpal  summons ;  and  if  the 
name  be  there,  the  clerk  is  bound  to  call  the  case.  It  is  said, 
in  the  sixth  section  of  the  Act  of  Sederunt,  that  the  procurator's 
jiame  must  also  be  marked  on  the  back  of  the  copy  left  with  the 


defender,  which  is  a  very  proper  regulation ;  but  the  Act  does 
not  say  tbe  clerk  is  not  to  call  the  process,  if  the  principal  libel 
be  right.  I  think  that  to  impose  a  fine  was  the  pro|^r  way  of 
proceeding  in  this  case,  but  the  Act,  I  think,  did  not  authorise  a 
dismissal  of  the  process. 

Lord  Craigie. — There  is  not  a  word  in  the  Act  about  im- 
posing a  fine,  and  a  fine  would  not  answer  the  purpose  intended, 
— which  was  to  give  the  defender  an  opportunity  of  knowing  who 
was  the  pursuer's  procurator,  with  whom  to  communicate.  I 
conceive,  that  where  an  Act  directs,  in  general  terms,  a  thing  to 
be  done,  a  nullity  is  the  consequence,  if  that  direction  be  not 
fallowed. 

Lord  President. — I  am  of  the  same  opinion  as  Lord  Balgray. 
There  is  a  great  difference  between  an  Act  of  Parliament  aud 
an  Act  of  Sederunt.  In  the  former  case,  we  can  do  nothing 
but  Jook  to  the  Act ;  but  in  the  latter,  where  the  consequences 
of  neglecting  its  directions  are  not  specifically  stated,  it  is,  I  ap* 

Srehend,  left  to  the  Court  to  say  what  the  consequences  shall 
e.  What  hardship,  after  all,  did  the  defender  suffer  here. 
He  had  only  to  write  to  his  own  procurator,  saying,  **  the  pursu- 
er's procurator's  name  is  not  marked  on  the  back  of  the  copy  of 
the  summons  I  have  got,  will  you  x»ll  at  the  office  and  see  if  it 
be  r^ularly  marked  on  the  original  and  principal  summons,  or 
not" 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse.^^c<.  Dean  of 
Faculty  (  Hope),  Brown. — Alt.  More,  Crawfurd. — R.  Hamil- 
ton, and  Mowbray  &  Howden,  W.S.,  Agents. — Mr  Bell,  Clerk. 

22d  May  1832. 

No.  $IS6.-*DowNE,  Bell  anb  Mitchrll,  &c.  Pursuers,  v. 
Archibald  Mackinlay,  &c..  Directors  of  the  Eoinbixrou 
&  Lbith  Shipping  Company,  Defenders,~^et  2  contrtt,     • 

Contract — Breach  of— Proof— Damages^^-^Ai/^/nng  Company 
having  contracted  with  a  Wharfkge  Company  to  send'  all  their 

.  vessels  to  their  wharf,  on  condition  that  the  latter  excluded  all  other 
vessels  trading  from  the  Forth  to  the  Thames  from  it,  and  that  the 
Wharfage  Company  should,  at  a  certain  per  centage,  collect  their 

freights;  and  having,  in  the  face  of  the  contract,  withdrawn  their 
vesids  from  the  said  wharf- — Circumstances  in  which  held,  /. 
That  the  Shipping  Company  had  uiyustifably  committed  a 
breach  of  tha  contract:  IL  That  t/te  previous  bankruptcy  of 
one  of  the  partners  of  the  Ifharfage  ComfHiny ;  ///.  That  dis* 
honouring  the  Shipping  Company*s  drafts,  when  the  Wluirfage 
Company  were  not  in  funds  from  the  freights ;  IV,  That  rais- 
ing the  wharfage  dues  according  to  the  rates  charged  at  other 
wharfis  and  V.  That  reusing  to  find  security  for  their  intro^ 
missions  f there  being  no  stipulations  on  these  matters  in  the 
contract  J,  were  not  Sftfficient  to  justify  a  breach  of  the  agree* 
ment, —  VL  Opinion  expressed,  that  issues  framed  with  a  view 
to  a  Jury  trial,  were  not  binding  on  the  Court, —  VII,  Question 
raised,  though  not  decided,  but  opinion  expressed  by  'the  Lord 
Ordinary,  that  proceedings  in  Chancery  might  be  admitted  as 
evidence,  valeat  quantum. 

On  the  11th  of  October  1809,  the  pnrsners,  Direc- 
tors of  the  Edinburgh  and  Leith  Shipping  Company^ 
on  the  one  part,  entered  into  a  contract  with  the  de- 
fenders, wharfingem,  London,  by  which  they,  inter 
alioy  bound  and  obliged  themselires,  and  their  succes- 
gors  in  office,  &c.,  that,  during  the  space  of  seven  fnU 
years  from  the  date  of  the  agreement,  or  until  the  ex- 
piration of  twelve  months'  previous  notice  (to  be 
given  in  writing  by  the  one  party  to  the  other)  of 
their  intention  to  resile  or  withdraw,  at  any  period 
subsequent  to  16th  September  1805,  all  their  ships, 
smacks,  or  vessels  employed  by  them  in  the  trasport- 
ing  of  passengers  and  conveyance  of  goods  between 
Loiidon  and  Leith,  should  exclusively  resort  to,  and 
be  berthed  at  Downers  wharf  on  the  Thames,  belong- 
ing to  the  porsiiersy  for  the  purpose  of  being  there 
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loaded  and  anluaded»  according  to  the  practice  of  the 
trade.     The  pursiiem  were  empowered  to  lery  and 
collect  in  London,  alt  the  money  which  should  become 
due  to  the  defenders  from  the  freight  of  goods  from 
Leith,  and  for  this  they  were  to  he  allowed  £4  per 
cent,  and  £2  per  cent,  upon  the  freights  collected  in 
Leith.    The  parraers,   on   the  other  part,   obliged 
themselves,  daring  the  contract,  to  exclude  from  their 
wharf,  all  the  ships,  smacks,  &c.  belonging  to  any 
other  shipping  company,  trading  between  the  Forth 
and  the  Thames,  and  to  perform  the  duties  of  wbarf- 
iagersy  in  berthing  and  expeditiously  loading  and  un« 
loading  the  defenders'  Tessels.    The  contract  also 
provided,  that  the  dissolution  of  either  of  the  com* 
panies  should  terminate  the  agreement  within  the 
seven  years,  and  that  it  shonid  remain  in  force  even 
after  that  period,  unless  notice  in  writing  should  be 
given  of  the  intention  of  the  party  to  discontinue  it ; 
and  that  the  parties  who  should  fail  in  implementing 
the  provisions  ef  the  contract,  should  be  liable  in  the 
penalty  of  £5000.     In  Jannary  1814,  the  Directors  of 
the  Edinburgh  and  Leith  Shipping  Company,  without 
the  notice  to  the  pursuers  stipulated  in  tbo  contract, 
but  on  a  notorial  intimation,  removed  in  a  few  days 
all  their  vessels  from  Downe's  Wharf,  and  entered 
into  an  agreement  with  the  proprietors  of  tiie  Glasgow 
Wharf.    The  pursuers,  in  May  1814,  raised  an  action 
of  damages  against  the  defenders,  for  not  implement- 
ing the  contract  of  11  th  October  18(^,  and  condud- 
ed  that  they  should  be  found  liable  in  the  penalty 
of  £5000  stipul;tted  in  the  contract,  for  non-perfor- 
mance of  its  provisions,  and  also  in  the  farther  sum  of 
£5000  of  damages.     About  seven  years  after  the  date 
of  the  pursuers  action,  the  defenders  raised  a  counter 
action  of  damages  against  the  pursuers,  concluding  for 
£5000  in  name  of  penalty,  and  £5000  as  damages, 
inter  alia,  in  respect  that  Downe,  Bell  and  Mitchell, 
had  titled  to  fulfil  their  engagements,  inasmuch  as 
they  had  neglected  the  business  of  the  wharf,  and 
were  unable  to  make  good  their  engagements  to  the 
Shipping  Company. 

The  defenders  vindicated  the  withdrawal  of  their 
vessels  from    i)owne*s  wharf,  on  the  following  alle- 
gations : — I.  That  William  Bell,  one  of  the  pursuers, 
was  an  undischarged  bankrupt  at  the  time  the  con- 
tract of  1809  was  entered  into ;  and  that  this  fact  was 
concealed  from  the  knowledge  of  the  Shipping  Com- 
pany.— 1 1.  That  the  pursuers,  from  their  pecuniary  em- 
barrassments, had  n6t  fiinds  to  carry  on  the  business  of 
the  wharf,  in  consequence  of  which  they  dishonour- 
ed their  own  acceptanees  to  the  defenders,  whilst  they 
ought  to  have  had  in  their  hands  sufficient  fuo^ 
^  the  defenders  to  retire  them  :  That  they  were  also 
so  deeply  indebted  to  the  Dundee  and  Perth  Ship- 
ping Company,  that  these  Companies  found  it  neces- 
sary to  withdraw  from  their  wharf :  That  they  did  not 
keep  regular  books,  nor  render  correct  monthly  ac- 
counts of  their  intromissions  with  the  freights,  nor 
monthly  lists  of  goods  of  a  perishable  nature,  nor 
pay  over  to  the  defenders  the  money  which  they  col- 
lected as  freights,  but  kept  in  tlieir  own  hands  up- 
wards of  €840,  as  is  instructed  by  the  report  of  Mr 
Russell,  accountant,  in  an  action  of  ooirot  and  reckon- 
ing against  die  pursuers  by  the  Shipping  Company,    | 


approved  of  by  the  Court,  11th  March  1824,  and  af- 
firmed by  the  House  of  Lords  on  22d  June  1829.— 

III.  That,  though  pressed  to  find  teeurity  for  their 
intromissions,  the  pursuers  had  refined  to  do  so 

IV.  That  diligence  had  been  done  against  the  wharf, 
and  against  the  persons  and  effects  of  the  London 
Company,  in  consequence  of  which  one  of  them  had 
been  imprisoned,  and  latterly  one  of  the  partners  bad 
proceeded  in  Chancery  against  the  other,  by  wliich 
publicity  had  been  given  to  the  bankrupt  state  of  their 
affairs. — V.  That,  in  opposition  to  the  remonstrances 
of  the  defenders,  the  pursuers  rused  the  rate  of  wharf- 
age, in  conseqnepce  oi  which  act,  numy  persons  who 
were  in  the  practice  of  sending  their  goods  by  the 
vessels  of  the  defenders,  transmitted  tlram  by  otiier 
channels.  In  answer,  the  pursuers  averred, — That  in 
1807,  as  proved  by  a  minute  of  the  Edinburgh  and 
Leith  Shij^ping  Company,  Mr  Bell  commanicated  the 
state  of  his  afimirs  to  the  defenders,  and  that  tliere- 
after  (in  1809),  the  contract  new  in  question  was 
entered  into :  That  there  was  no  strpulatiua  in  it  re- 
quiring the  pursuers  to  find  security  for  their  intro- 
roisaions :  That  the  drafts  were  only  to  be  honoured, 
if  they  had  frnids  of  the  defenders  arising  from  the 
freights  collected ;  hot  that  it  turned  out  at  the  time 
these  drafts  were  dishonoured  that  the  Wharf  Com- 
pany were  in  advance  to  the  Edinburgh  and  Leith 
Shipping  Company  :  That  the  wharfage  rates  were 
never  raised  higher  than  those  paid  at  other  wliarf« ; 
and  even  supposing  all  or  any  of  the  defenders*  aver- 
ments proved,  tbev  ceuld  not  justify  the  breach  of  the 
contract  committed  by  the  defenders. 

The  cases  were  sent  to  the  Jury  Court,  and  issues 
in  both  of  them  prepared.  Hat  owing  to  the  nature 
and  extent  of  the  documentary  evidence,  they  were 
found  unfit  for  Jury  trial ;  and  having  been  re-trans- 
'  mitted  to  the  Court  of  Session,  they  were  conjoined ; 
and  after  cases.  Lord  Mackenzie,  on  12th  November 
1881,  pronounced  this  interiocutor: 

*'  The  Lord  Ordinary  baring  considered  the  re-revised  cases 
for  the  parties,  proof  ndduoed,  and  whole  process, — Tii  the  ac- 
tion at  the  instance  of  Downe,  Bell  and  Mitchell,  against  the 
Edinbnrgli  and  Leitb  Shipping  Coaipany,  finds  it  proved  that 
the  defenders  did,  by  contact,  become  bound,  that  for  seven 
years  after  the  llth  of  October,   1809,  all  the  vessels  em- 
ployed Inr  the  defenders  in  the  conveyance  of  goods  and  pa«- 
seogers  between  London  and  Leitb,  should  resort  to,  and  be 
berthed  at  the  pursuers*  wharf;   and  that  the  pursners  should 
collect  all  the  freights  of  goods  carried  by  the  said  veswis,  and 
receive  a  certain  commission  tbereon :  Finds,  that,  ncvertbelrMi 
the  defenders,  upoa  the  1st  of  February  181 4»  withdrew  tbeir 
vessels  from  that  wharf,  and  did  not  thereafter  aHow  the  pup- 
suers  to  collect  the  said  freights ;  Finds  no  oreuflDStaiices  proves 
which  are  sufiicient  to  justify  the  said  breach  of  contract;  asd 
therefore,  finds  the  said  defendeis  liable  in  demises  to  the  psr- 
suers  for  the  same ;  but,  before  modifying  the  same,  appoints 
the  parties  to  be  farther  heard  respecting  the  amount  c^  daia^es 
only :  In  the  action  at  the  instance  of  the  Edinburgh  and  Leith 
Shipping  Company  against  Downe,  Bell  and  Mitchell,  assoil- 
zies the  defenders  timplicUer,  and  decerns. — ^ole.-*Tbe  Lord 
Ordinary  dscs  not  think  any  legal  ground  is  made  eat  for  rt- 
jeeting  wholly  the  evideooe  arising  froai  the  praoetediqgs  in 
Chancery,  though  he  does  not  hold  these  as  admisaions  of  party, 
but  onlv  as  woids  used  by  them,  affording  evideaee,  9mimU  fwn^ 
turn.  The  Lord  Ordinary  did  not  choose  to  decide  this  espress. 
ly,  because  he  wished  not  to  lay  the  siioceasful  party  onder  the 
necessity  of  reclaiming  oa  this  special  point..^Xhft  Lord  Or- 
dinary ONiid  not  safely  modify  the  damages,  because  the  f  hm« 
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turn  i«  nof  argtied  by  th*  defeiMten;     H0  wfll  dedde  on  expen- 
f,vs  when  the  cause  is  finished.** 

The  defenders  reclaimed.    Atadvisfng, 

lArrtt  Jwlice^Cferfc  said,  that  in  reading  the  papers  in  this 
rase,  he  had  been  more  troubled  than  with  any  other  case  Re 
ever  recollected  of.  There  were  about  800  printed  pages.  He 
had  not  the  slightest  difficulty  in  coming  to  the  conclusion  that 
the  Lord  Ordinary*8  judgment  vras  right  He  would  give  no 
countenance  to  the  doctrine  ronintained  by  the  defenders,  that 
the  issues  prepared  were  all  relevant,  and  therefore,  that  a  ver- 
dict on  any  one  of  them  was  sufficient,  ad  victarkim.  They  were 
nr»t  binding  on  the  Court,  and  it  would  have  been  the  province 
of  the  Judge,  had  the  case  gone  to  trial,  to  have  explained  them 
to  the  Jury.  He  did  not  care  one  straw  for  the  drafts  of  issues. 
Some  may  be  relevant,  ftnd  some  of  them  the  rewrse.  The 
inie  question  before  the  Court  for  decision  was.  Whether,  on 
looking  to  the  contract,  the  defenders  were  iustified  in  throwing 
it  up  as  they  did  ?  He  had  waded  through  the  proof.  Were  the 
defenders  entitled  to  say.  Bell  was  a  bankrupt,  and  therefore  the 
contract  was  null  ?  Undoubtedly  not.  The  idea  was  extravagant, 
for  Bell  lived  in  Leith,  and  his  circumstances  were  well  known  to 
the  defenders.  It  was  said  that  the  Wharf  Company  werein  difficult 
tics ;  but  that  was  no  good  ground  for  breaking  the  contract.  It 
might  havcbeenjustlyretorted  on  the  Shipping  Coropanythat  they 

were  labouring,  and  had  to  draw  on  the  pnrsuers  in  order  to  pay 
their  dividends.  But  this  was  not  of  the  least  consequence,  if 
the  pursuers  could  go  on  with  the  contract.  It  was  proved  that 
Mitchell  called  on  the  defenders  to  have  money  to  retire  their 
drafts,  and  that  he  could  only  do  so  if  he  httd  fundtf  arising  from 
the  freights.  Now,  these  two  diafts  were  returned  to  the  drawers, 
and  tbis,iti8  saidj  was  a  proof  of  the  misconduct  of  the  wharfingers. 
It  had  been  roost  unequivocally  answered,  that  by  the  custom  of 
the  wharfs,  the  freights  were  often  not  got  in  for  months,  and 
Mitchell  told  the  defenders  that  he  could  not  take  them  up  un- 
less he  had  funds.  The  London  Company  were  not  the  defen- 
ders* bankers— ^hey  were  not  bound  to  honour  their  paper  unless 
they  had  their  funds  in  their  hands.  It  was  said  that  the  pur- 
suers were  not  sufficiently  active  in  the  collection  of  the  frekhts. 
Bitt  he  thought  the  proof  showed  the  reverse.  He  was  of  opi- 
iiion,  that  the  conduct  of  the  wharfingers  had  been  shown  to  be 
most  unexceptionable.  Then  it  was  said  the  pursuers  had  not 
found  securityi  But  the  contract  does  not  contain  a  word  about 
secnrity*  et  iibi  itnputetf  that  the  defenders  did  not  insert  it  in 
the  contmct  in  question.  He  thought  he  could  see  the  cause 
why  the  contract  was  broken.  It  was  this,— Do wne*8  Wharf 
is  lower  down  the  Thames  than  the  Glasgow  one,  to  which  the 
defenders  removed,  and  at  it,  there  are  better  opportunities  of 
netting  passengers.     He  would  adhere.  ,     ,  -    ^ 

LortI  GUklee  thought  that,  generally  speaking,  the  defenders 
were  to  blalne.  One  object  of  the  defenders,  by  the  contract, 
was,  that  from  time  to  time  the  wharfingers  should  collect  their 
freights.  If  an  agent  who  was  collecting  debts,  was  found  to 
be  in  labouring  circumstances,  his  employers  would  be  entitled 
to  ask  caution.  The  pursuers  said,  that  they  accepted  the  de- 
fenders* drafts,  and  paid  them  when  they  were  in  fhnds.  But 
he  would  like  to  have  seen  Mr  Russell's  report,  as  it  would  have 
shown  how  the  balance  stood  at  the  time  the  bills  were  returned. 
If  the  pursuers  were  proved  negligent  in  collecting  the  freights, 
that  would  have  been  a  good  ground  for  putting  an  end  to  the 
contract  As  he  had  not  seen  the  accountant's  report,  he  was 
not  prepared  to  give  an  opinion  on  the  case. 

Lord  Criftgletie  sfcid,  the  material  fiutts  in  the  case,  fomidfd 
on  by  the  defenders  fai  justification  of  the  breach  of  the  contract, 
were— I.  That  the  pursuers  were  in  labouring  circumstances. — 
II.  That  they  were  not  active  enough  in  collecting  the  freights ; 
and— ni.  That  they  did  not  pav  the  defenders*  drafts.  He  WM 
sure,  if  Mr  Russell's  report  had  been  in  favour  of  the  defenders, 
that  they  wotdd  have  produced  it.  It  was  ft  most  importtnt  do- 
cument, and  its  not  being  produfced  made  agftinat  the  defoidere. 
If  the  pursuers  had  been  in  labouring  circumstances,  he  thought 
they  would  have  been  the  more  active  in  collecting  the  freights, 
to  get  as  much  money  into  their  hands  as  possible.  It  was  said, 
that  they  could  not  carry  oti  the  business  of  the  wharf  property. 
But  of  this  allegation  there  Wtis  not  k  vestige  of  proof.     Bvet^ 


vmsel  was  properlv  berthed  and  taken  care  of.  The  only  point 
proved  was,  that  tney  allowed  two  drafts  to  be  returned  to  the  de- 
fenders, but  they  were  at  that  time  creditors  of  the  Shipping 
Company,  from  advances.  As  to  raising  the  rate  of  wharfage, 
they  acted  just  as  the  proprietors  of  the  other  wharfs  did.  There 
were,  it  is  true,  disputes  between  the  partners  and  other  Ship- 
ping Companys,  but  still,  the  business  of  the  wharf  was  pro- 
perly conducted.  He  would  adhere  to  the  Lord  Ordinary's  in- 
terlocutor. 

Lord  Meadowbank  concurred  with  the  Lord  Justice  Clerk  and 
Lord  Cringletie. 

The  Court  adhered. 

Second  Division. — Lord  Ordinary,  MicVenne.^^Act.  Dean  of 
Faculty  (Hope)  and  Buchanan. — jiU.  Keay  and  L'Aroy. — 
James  Imrie,and  Fhin  and  Pitcairn,  W.S.,  Agents. — Mr  Thom- 
son, Clerk [/.  r.  H.] 

2ith  May  1832. 

No.  337.— The  Rev.  Jamrs  Siiani^  Raiifr  and  Cfaim'ani,  v, 
James  Black  (Alexander  Shand's  Trcsttee),  Retp<m^ 
dent. 

Multiplepoinding — Abandonment  of  Claim — Expenses — CiV- 
cutMtances  in  which  a  claimant  in  a  multiplepoinding ,  who  had 
neglected  an  opportunity  that  was  offered  before  the  action  wot 
brought,  of  ascertaining  the  nature  of  his  opponents  claim,  hav- 
ing  abandoned  his  own  claim,  was  found  liable  in  expenses  of 
process. 

This  Wfts  a  competition  in  a  mnUiplepoifiding  be- 
tween the  Rev.  James  Shand,  and  James  Black,  trus- 
tee on  the  bankrupt  estate  of  Alexander  Shand.  The 
fund  in  dispute  consisted  of  50  shares  of  the  Aberdeen 
Assurance  Company,  atid  was  claimed  hy  the  Rer. 
James  Shand,  on  the  grounds  that  they  were  the  pro- 

Eerty  of  his  minor  sons,  originally  purchased  by  the 
ankrupt  with  their  funds,  in  May  1 8^6,  and  after- 
wards held  by  him  in  trust  for  them,  down  to  1829, 
the  period  of  his  bankruptcy :  That  the  dividends  ac- 
cruing on  these  shares  had  been  regularly  accounted 
for,  and  transmitted  to  them  by  the  bankrupt,  whose 
name  was  entered  as  owner  in  the  Assurance  Com- 
pany books,  in  consequence  of  a  regulation  of  the  Com-, 
pany  disqualifying  minors.  Black,  the  trustee,  claimed 
them  for  Alexander  Shand's  creditors,  on  the  ground 
that  they  were  purchased  in  name  of  the  bankrupt,  and 
were  entered  as  nis  in  the  Assurance  Company's  books, 
and  the  dividends  regularly  drawn  by  him.    After  the 
parties  had  lodged  condescendence  and  answers,  and 
the  claimant  a  revised  condescendence,  the.  respondent 
abandoned  his  claim,  and  consented  to  decree  of  pre- 
ference going  out  in  name  of  the  claimant,  but  reserv- 
ing any  claim  for  expenses.     For  the  claimant  these 
expenses  were  craved,  in  respect  the  trustee  had  from 
the  first,  no  sufficient  grounds  for  okdming  Che  shares : 
The  bankrupt's  books  contained  no  entry  in  regard 
to  them ;  and  at  his  judicial  examination,  he  deponed 
that  the  shares  were  not  his,  but  held  by  bilki  la  trust 
for  the  claimants :   The  trustee,  moreover,  had  allow- 
ed the  claimants,  for  two  vears  after  his  confirmation, 
to  draw  the  dividends  witnont  challenge ;  and  to  a  let- 
ter written  a  short  time  before  the  multiplepoinding 
was  raised  by  the  claimants'  agent  to  the  country  agent 
in  the  sequestration,  calling  the  attention  of  the  trus- 
tee to  the  claimants'  right,  and  intimating  that  there 
was  sufficient  documentary  evidence  in  their  posses- 
sion to  establish  that  right,  no  answer  was  returned. 
On  the  other  hand,  it  1i*as  contended  for  the  trusteci 
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tbat  tfiene  shares  appearing  in  the  Assurance  Com- 
pany's books  as  the  property  of  the  bankrupt,  and 
no  sufiicient  contradictory  evidence  appearing  either 
from  his  books  or  otherwise,  he  was  fully  entitled  and 
bound  to  claim  them  for  the  creditors :  That  although 
he  (the  trustee)  had  not  resisted  the  payment  of  the 
dividends  to  the  claimants,  for  two  years  after  Alex- 
aiider  Shand*s  bankruptcy,  he  neither  expressly  ac- 
quiesced in  it,  nor  abandoned  his  own  right :  That 
the  letter  written  by  the  claimants*  agent  to  the  agent 
in  the  sequestration,  had  never  been  shewn  to  him  ; 
and  that  he  had  withdrawn  his  claim  as  soon  as  suf- 
ficient evidence  was  lodged  in  process  of  the  claim- 
ants* preferable  right.  The  Lord  Ordinary  (2d  March 
1832,)  pronounced  an  interlocutor,  finding  no  expen- 
ses due ;  and  the  claimant  having  reclaimed, 

Lord  Balgray  said,  that  these  shares  appearing  in  the  name  of 
Alexander  Shand,  it  was  not  only  the  right,  &ut  the  duty  of  the 
trustee  to  lay  daim  to  them,  and  retain  them  for  the  creditors, 
until  satisfacto^  proof  was  produced  of  the  real  ownership. 
But  the  trustee  had  neglected  this  part  of  bis  duty,  and  had,  for 
two  years  after  the  bankruptcy,  not  only  failed  to  claim  the 
dividends  upon  them,  but  had  allowed  those  dividends  to  be 
drawn  without  any  opposition  by  the  claimants.  The  letter 
sent  by  the  claimants^  agent,  before  raising  the  multiplepoinding, 
to  the  agent  in  the  sequestration,  expressly  stated  that  the  daim- 
ants  were  io  possession  of  the  Ineans  of  proving  their  claim,  and 
odled  the  attention  of  the  trustee  to  it.  He  was,  no  doubt, 
still  entitled  to  change  his  mind,  and  to  insist  upon  production 
oT  the  claimants'  proof,  but  having  so  long  kept  back,  and  al- 
lowed the  claimants  to  act  as  the  undisputed  owners,  he  was 
bound  in  equitv,  before  contesting  their  daim,  to  have  corre- 
sponded with  them,  «nd  explained  the  grounds  of  his  opposition, 
lie  was  for  altering  the  Lord  Ordinary's  interlocutor. 

Lord  Fretident  concurred.  If  the  trustee  believed  from  the 
beginning,  these  shares  to  be  the  property  of  Alexander  Shand, 
be  was  most  negligent  in  not  claiming  them  sooner.  But  if  he 
did  not  believe  them  to  be  a  part  of  the  bankrupt  estate,  and 
was  only  desirous  of*  satisfactory  explanation  of  the  transac- 
tion, he  should  have  corresponded  with  the  opposite  party,  who 
expressed  their  willingness  to  afford  information. 

Isord  Craigie  was  of  the  same  opinion.  It  should  be  known 
that  trustees  would  not  be  encouraged  in  embarking  their  con- 
stituents in  litigation,  before  they  made  due  exertions  to  ascer- 
tain the  ground  on  which  they  were  proceeding. 

The  Court  then  unanimously  altered  the  Lord  Or- 
dinary's interlocutor,  and  found  the  claimant,  the  Rev. 
James  Shand,  entitled  to  expenses. 

First  Division. — Lord  Ordinary,  Mackenzie,  for  Lord  New- 
ton.—^ct.  H.  Robertson,  Dunlmr. — Alt,  Dean  of  Faculty 
(Hope),  Neaves. — John  Shand,  W.S.,  and  James  Ross,  S.  S. C, 
Agents.-^D.  Clerk [W.  H.  J).'\ 

244h  May  1832. 

No.  838.— JoBN  Hunter,  Purmer,  v.  Isobel  Lawrence  or 
George,  and  Otuebs,  TaosTBBS  of  James  George,  De- 

Jendert. 

Bill  of  Exchange — Indorsee— ^/wwy  having  received  an  accept- 

•  ance,  and  ai  the  time  delivered  a  letter,  oUiging  himidfto  pay  the 
bill  atjbr  his  accommodation ;  and  having  theretfier  executed  a 
truU-deedfor  behoof  of  his  creditors  of  all  his  property,  but  not 
having  given  up  this  bill  to  the  trustees,  but  subsequently  indorsed 
it  to  his  broUter-in-law,  who  did  not  note  it,  or  make  any  demand 
against  the  acceptor  till  three  months  after  the  bill  fell  due^" 

•  Held,  that  he  was  not  entitled  to  the  privileges  of  an  onerous 
.  holder ;  and  that  the  letter  proved  it  to  be  an  accommodation  bill, 

Charles  Macdonald  for  sometime  acted  as  agent  for 
the  Aberdeen  Bank  at  Huntly,  and,  as  was  alleged  by 
the  def^ndersy  was  frequently  in  the  habit  of  applying 


for,  and  receiving  accommodation  bills  from  James 
George,  which  were  placed  in  Macdonald's  periodical 
states  of  his  iiceounts. exhibited  to  the  Bankr  to  his 
own  credit  as  discounts.  The  Bank  having  discovered 
thai  Macdonald  had  mismanaged  the  afiairs  intrusted 
to  him  as  Bank  agent,  procured  the  consent  of  a  per- 
son of  the  name  of  Gordon,  who  held  several  accep* 
tances  of  iVIac^onald,  to  allow  diligence  to  proceed 
thereon,  for  the  purpose  of  rendering  him  legally 
bankrupt.  Diligence  accordingly  was  raised  for  a 
sum  of  £200  due  to  Gordon ;  and  Macdonald,  with  a 
view  to  meet  this  claim,  applied  to  Alexander  Reid 
and  to  James  George,  to  accommodate  him  with  their 
acceptance  for  £l60,  he  intending  to  pay  the  addi- 
tional  £410  to  Gordon  in  cash.  This  acceptance  was 
accordingly  granted  by  Rei4«and  George,  on  2d  Ja- 
nuary 1830;  and  upon  receiving  it,  Macdonald,  of  the 
same  date>  wrote  the  following  letter,  addressed  to 
Reid :— • 

**  Sir, — Having  this  day  received  yonr's  and  Mr  James 
Geoige's  acceptance  to  me,  for  j£  160  Sterling,  payable  six 
months  after  date,  I  promise  to  pay  the  same,  when  due,  as  it  is 
for  my  behoof.  ( Signed)  "  Chas.  AfAcooNALD.** 

It  appeared  that  the  creditor  of  Macdonald  refused 
to  take  this  bill,— -whereupon  Macdonald  applied  again 
to  Reid  and  George  for  their  acceptance  to  tne  amount 
of  £200,  which  was  also  granted  on  4th  January 
1830 — ^upon  which  Macdonald  destroyed  the  previous 
bill  for  £l60,  and  of  the  same  date,  wrote  the  follow- 
ing letter,  addressed  to  Reid,  by  whom  it  was  deliver- 
to  George:— 

«  Sir, — I  have  this  day  received  yoor's,  and  Mr  James  George's 
acceptance  to  me  for  £200,  payable  twelve  months  after  date, 
which  bill  I  promise  to  pay  when  due." 

(Signed)  **  Chas.  Macoonald." 

Two  days  after  this  letter  was  written,  the  Aber- 
deen Bank  took  possession  of  all  the  documents  be- 
longing to  Macdonald,  whom  they  suspected  of  fraud ; 
but  the  nbove  bill  was  not  found  by  them.  On  7th 
January,  three  days  after  the  above  letter,  Macdo- 
nald executed  a  general  trust-deed  of  his  whole  pro- 
perty for  behoof  of  his  creditors.  The  pursuer  denied 
that  he  knew  the  terms  of  this  trust,  out  it  was  not 
denied  that  the  above  hill  was  not  delivered  to  these 
trustees.  The  pursuer,  who  is  brother*io-law  to  Mac- 
donald, was  not  in  Huntly  till  some  time  afterwards, 
when  he  received  an  indorsation  to  the  above  biU. 
George  died  in  July  1 830,  leaving  a  deed  in  favour  of 
the  defenders  as  trustees,  who  soon  thereafter  insert- 
ed a  notice  in  the  provincial  newspapers,  and  in  the 
North  British  Advertiser,  requiring  all  persons  hav- 
ing claims  against  George,  to  lodge  them  forthwith 
with  their  agent.  The  pursuer  denied  that  he  was 
aware  of  any  such  advertisement,  but  admitted  that 
the  above  bill  was  not  noted  when  it  fell  due,  nor  any 
application  made  to  the  defenders,  nor  to  Reid  the 
accepter,  who  had  become  bankrupt,  till  three  months 
after  the  bill  was  payable,  when  he  brought  the  pre- 
sent action.  In  defence,  it  was  pleaded — I.  That  the 
pursuer  was  not  entitled  to  the  privileges  of  a  bona 
fide  or  onerous  indorsee. — II.  Tliat,  in  the  circom- 
stances  of  the  case,  the  defenders  were  entitled  to 
establish  the  want  of  onerosity  proiit  de  jure.  The 
pursuer  pleaded — ^I.  That  he  was. an  onerous  lm(t 
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fit  holder. — II.  That  the  contrary  conld  only  be  esta- 
blished by  his  writ  or  oath. — III.  Sapposing  the  bill 
to  have  been  incloded  in  the  trust-conveyance  by  Mac- 
donald,  it  was /tu  tertii  to  the  defenders  to  plead  that, 
in  respect  no  demand  had  been  made  by  the  trustees 
there  named  against  them  on  account  of  the  above  bill. 
—IV.  The  allegation,  that  the  pursuer  was  conjunct 
and  confident  with  Macdonald,  was  not  pleadable 
by  way  of  exception,  and  although  true,  would  not 
affect  an  onerous  transaction,  which  it  was  averred 
was  the  way  in  which  the  pursuer  received  the  bill 
from  Macdonald. 

The  Lord  Ordinary,  on  2d  February  1832,  pro- 
nounced this  interlocutor : — 

"  Having  heard  counsel  for  the  parties  on  the  elosed  record, 
Finds,  in  the  circumstances  of  the  case,  as  admitted  by  the  pur- 
suer, that  he  is  not  entitled  to  the  privileges  of  a  bona  fide  and 
onerous  indorsee;  but.  in  respect  that  the  defenders  do  nbt 
found  upon  the  letter  from  Macdonald  the  drawer,  to  Reid,  as 
conclosiFe  evidence  that  the  bill  was  an  accommodation  to  the 
drawer,  in  so  fur  as  Geofge  vss  concerned,  but  refer  to  books 
and  other  documents  on  this  subject.  Remits  to  Mr  Joseph 
M'Grigor,  a<:countant  in  Edinbufgh,  to  examine  the  said  books 
and  documents,  to  call  for  such  others  as  may  be  competently 
produced,  to  hear  parties,  and  thereafter  to  report  to  the  Liord 
Ordinary ;  and,  in  the  meantime,  appoints  intimation  of  the  de- 
pendence of  the  action  to  be .  made  to  the  Aberdeen  Banking 
Company." 

The  pursuer  having  reclaimed, 

Lwd  Giliies.^1  cannot  conceive  any  thing  dearer  than  that 
this  letter  by  Macdonald,  of  4th  January,  proves  that  the  bill 
was  a  mere  accommodation.  A.  draws  a  bill  on  B.  and  C,  who 
accept,  and  A.  grants  a  letter  at  the  verv  same  time  to  them, 
binding  himself  to  pay  this  bill  which  they  have  accepted  for 
his  behoof.  The  ground  of  the  Lord  Ordinary's  interlocutor 
19  not  that  this  letter  does  not  afford  sufSderit  evidence,  but 
that  the  defenders  do  not  found  upon  it  as  conclusive,  I  think  it 
is  quite  conclusive. 

Lord  President, — I  think  so  toOb 

lA)rd  Craigie, — It  might  be  possible,  however,  for  the  party 
to  shew  by  an  investigation,  that  by  subsequent  transactions  he 
really  was  a  creditor. 

The  Coart  pronounced  this  interlocutor  :— 

"  Recal  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it 
proceeds  on  the  ground  of  the  defender  having  declined  to 
found  on  the  letter  from  Macdonald  to  Reid  ;  also  recal  the  re- 
mit to  Mr  M'Grigor,  accountant,  as  unnecessary ;  and  in  respect 
that,  by  the  foresaid  letter,  the  bill  libelled'on  is  proved  to  have 
been  signed  by  James  George,  only  as  an  accommodation  bill, 
and  that  the  pursuer  ife  not  entitled  to  the  character  or  privi- 
leges of  an  onerous  indorsee ;  assoilzie  the  defenders  from  the 
conclusions  of  the  libel,  and  decern  :  Find  the  pursuer  Uable  to 
the  defenders  in  expenses,*'  &c. 

First  Division. — Lord  Ordinary,  Corehouse. — Act.  Keay,  W. 
Bell. — Mt»  Skene,  G.  Robinson.— J.  Hunter,  W.S,,  and  An- 
drew Dun,  W.S.,  Agents.— Sir  W.  Scott,  Clerk.— [/.  fT,  D.] 

^4Uh  May^  1B32. 

Na  dd9.*-Coi.Di  GiLLE8nE*8  Trustee,  &c.  Jdaocaion^ 
V.  James  Gillespie's  Trubtbes,  Respondents. 

Interdict — Security — Exhibition  —  An  assignation  of  certain 
company  shares  having  been  granted  "  in  security  only,"  the  of- 
signer  contending  that  the  special  purpose  of  the  assignation  was 
answered,  and  nothing  due  to  the  ttssignee ;  and  the  assignee 
conten'iing  that  the  assignation  was  a  general  security^  and  pro- 
posing  to  sell  the  shareSf^Heldf  that  the  assign^  was  entitled  to 
hare  an  inlerim^nterdict  against  the  sale  continued,  until  the 
assignee  should  produce  the  assigninent. 

James  Gillespie,  proprietor  of  5G  divided  shares  of 


the  Cranstonhill  Water  Works,  executed  a  triisr  of 
all  hia  property,  15ih  March  1826.  But  on  the  18tli 
of  February  Ibll,  he  had  assigned  the  said  shares  to 
Colin  Gillespie,  "  to  be  held  by  him  in  security  only,!' 
and  they  were  immediately  thereafter  transferred  to 
the  name  of  the  assignee  in  the  Company  boek^. 
This  transfer  was  alleged  by  the  respondents  to>  have 
been  in  security  of  a  particular  obligation  of  guarantee 
for  £1000  cash-credit,  to  Messrs  Mair,  Son,  Thomas 
and  Company,  which  Colin  had  come  under  before 
February  1811,  and  that  James  came  under  no  other 
obligation  to  Colin  till  1814,  when  the  former  failed. 
On  the  other  hand,  the  advocator  maintained,  That  it 
was  a  general  security  for  various  advances  and  conv- 
plicated  transactions,  from  1807  downwards.  Colifi 
was  sequestrated  in  1821.  In  November  1827,  the 
respondents  presented  a  petition  to  the  Sheriff  of 
Lanarkshire, setting  forth, — That  Colin  had  never  been 
called  to  pay  the  debt,  in  security  of  which  be  had 
received  the  transfer,  and  therefore  bad  no  right  to 
the  shares,  yet  that  his  trustee  was  proceeding  to  sell 
them,^-and  praying  the  Sheriff  to  ordain  production 
of  the  bond  of  relief  and  assignment  in  security,  fur  the 
ascertainment  and  enforcement  of  the  rights^  of  the 
respondents,  and  in  the  meantime  to  interdict  the 
sale.  A  proof  was  taken ;  and  thereafter,  the  Sheriff- 
substitute, 

"  76th  January  1881,  Having  advised  the  revised  minutcss 
of  debate  for  both  parties,  and  reconsidered  the  proofs,  plead- 
ings, and  whole  process ;  Finds  it  proved,  that  the  transfer  of 
shares  in  quefttion  was  granted  by  James  to  Colin  Gillespie  as/i 
special  security,  with  reference  to,  and  for  relief  of  the  bond  of 
guarantee  by  Colin  Gillespie  to  Messrs  Mair,  Son,  and  Tho- 
mas, of  London :  Finds  no  proof  that  Colin  Gillespie  was 
ever  called  upon  to  advance  any  sum,  under  the  said  bond  of 
guarantee,  for  the  said  James  Gillespie:  *  Therefore,  continues 
the  interdict ;  finds  the  defenders  liable  in  expenses  :  allows  an 
account  thereof  to  be  given  in ;  and  remits  the  same,  when 
lodged,  to  the  Auditor  to  tax  and  to  report,  and  decerns.— 
Note, — The  conclusion  for  production  of  the  deed  of  transftfr 
appears- unnecessarv.  Under  the  clause  in  the  Act  of  Parlia- 
ment referred  to,  the  right  of  the  assignee  to  receive  and  retain 
possession  of  that  deed  when  recoided  in  the  books  of  the 
Company,  is  a  privilege,  and  not  an  obligation,  either  towards 
the  cedent,  or  any  third  party.  If  the  defenders  wish  to  sell 
the  shares  in  question,  which  they  conceive  to  be  their  property, 
it  will  become  both  their  interest  and  their  duty  to  produce  the 
deed  of  transfer,  and,  along  with  it,  to  show  that  their  .consti- 
tuent, Colin  Gillespie,  was  in  advance  for  bis  brother  James, 
under  the  bond  of  guarantee  to  Maix,  Son,  and  Thomas.  TThis 
was  also  the  proper  defence  to  the  present  application  for  in- 
terdict." 

-Colin's .  Trustee  and  Commissioners  advocated — 
pleading— -That  the  limitation  of  the  security,  if  such 
a  thing  existed,  would  have  been  expressed  in  the 
transfer :  That  the  purchaser  was  not  obliged  by  the 
Act  to  retain  the  deed  of  transfer :  That  the  agent, 
who  was  custodier  for  both  parties,  and  not  the  as»ig- 
neoy  was  responsible  for  it :  That  its  tenor  should  be 
proved :  That  the  agent's  books  were  at  variance  with 
those  of  the  Company,  authorised  as  evidence  by  the 
Act,  and  did  not  form  evidence  against  the  advoca- 
tors. The  respondents  pleaded  as  follows : — I.  It  has 
been  proved  by  the  evidence  in  process,  that  Mr 
James  Gillespie  was  the  original  proprietor  of  the 
twenty-eight  shares  of  the  CranstonhiA  water  stock 
ill  question,  and  that  the  respondents  stand  in   bis 
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Slace,  by  viftiie  of  the  irnnUconveywaee  grMted  by 
inny  so  lar  as  conoenis  tiMSo  shares. — If.  The  de- 
fenders liave    prodoced  no  conveyance,   certificate, 
or  other  title,  transferjring  tliese  snares  to  Mr  Colin 
Gillespie ;  and  the  books  of  the  Craastonhill  W»- 
ter  Company  prove,  that  these  shares  were  convey- 
ed to   Mr  Colin  Gillespie,   in  whose   right  the  ad- 
vocators stand  **  in  security  only.** — JH.  The  terms 
of  the  entry  in  the  books  of  the  Cranstonhill  Wa- 
ter Company  establish,  that  the  coaveyance  granted 
in  favovr  w   Mr  Colin    Gillespie  of  these  shares, 
•was   in  security  of  some  definite  obligation.     And 
It  lies  upon   the  party   who   claims  the   benefit  of 
such  seoartty,  to  show  on  what  special  account  these 
shares   were  conveyed ;  and,  in  the  absence  of  any 
proof  on  this  surhject,  the  presumption  is,  that  the 
obligation  or  daim,  on  account  of  which  the  shares 
were  so  conveyed,  has  been  discharged  or  cancelled. — 
IV.  It  is  proved  by  evidence,  both  written  and  parole, 
produced  in  process,  that  the  said  water  shares  were 
transferred  to  Mr  Colin  GtUesp»e,  in  security  solely 
of  his  relief  from  a  bond  of  guarantee  for  Mr  James 
Gillespie  to  Messrs  John  Mair,  Son,  Thomas,  and 
Company,  of  London.     It  has  also  been  proved,  that, 
at  the  date  of  such  transfer,  there  oxkted  no  other 
debt  or  obligation,  on  account  of  which  it  could  have 
been  made. — V.  It  is  also  proved,  that  the  bond  of 
guarantee  Above-menttuned  was  restored  to  Mr  Colin 
Gillespie,  and  is  now  in  tJie  possession  of  the  advo- 
cators, as  representing  him,  and  that  he  was  never 
called  upon  to  make  any  advances  under  this  bond. 
And  the  obligation  in  security  of  relief,-  from  which 
the  shares  in  question  were  transferred  to  him«  hav- 
ing been  thus  cancelled,  the  same  shares  belong,  un- 
burdened, to  the  respondents,  as  trustees  of  Mr  James 
Gillespie,  and  cannot  be  claimed  by  the  advocators 
on  account  of  any  other  debt  due  by  James  Gillespie 
to  Colin. 

**  The  Lord  Ordinaiy  (23d  December  1631,)  having  oon. 
sidered  the  closed  record,  and  lieard  counsel  thereon,  advocates 
the  cause :  Finds  that,  by  a  deed  of  assignment,  dated  ISth 
February  1611,  James  Gillespie  assigned  to  CoKn  Gillespie 
twenty.eigbt  shares  of  the  stock  of  the  Cranstonhill  Water  Com- 
pany, *  to  be  held  by  him  in  security  only  :*  Finds,  that  the 
respondents  state  that  this  was  granted  in  relief  of  a  special  ob< 
ligation  undertaken  by  Colin,  as  cautioner  for  a. cash-credit  for 
James,  with  Mair,  Son,  Thomas,  and  Company,  of  London  ; 
and  that  the  bond  for  the  said  cash-credit  has  been  cancelled : 
Finds,  that  the  advocators,  who  maintain  that  it  was  a  general 
bond,  in  security  and  relief  of  debts  which  Colin  had  under- 
taken, or  might  undertake  for  Jamea,  must  j>rDd«ce  qaid  bsnd, 
which  ought  to  be  in  their  hands,  -in  support  of  said  averment ; 
and,  as  they  have  failed  to  do  so,  or  to  prove  the  tenor  of  it, 
continues  the  interdict,  and  decerns:  Finds  expenses  due: 
Allows  an  account  thereof  to  be  given  in ;  and  remits  to  the 
Auditor  to  tax  the  same  when  given  in,  and  to  seport.— Abte.— . 
▲s  this  is  simply  a  summary  proneas  of  exhibition  and  iateodkt, 
and  the  advocators  plead  so  strenuously  this  point  of  form,  the 
Lord  Ordinary  has  confined  the  interlocutor  to  these  points, 
with  such  findings  only  as  are  necessarv  for  supporting  the  con- 
clusion. The  respondents  went  more  into  the  merits  than  ne- 
cessary in  the  Inferior  Court ;  but  this  was  only  following  the 
example  of  the  advocators,  who  not  ooly  entered  at  large  in  the 
answers  to  the  petition,  into  the  case,  liut  joined  issue  with  the 
respondents  in  leading  a  proof  on  the  merits,  adducing  proof  on 
their  side  also.  Under  these  circumstances,  the  Lord  Ordi- 
nary feels  himself  warranted  in  giving  expenses,  as  if  he  bad 
simply  remitted.     Under  Jhese  circumstances,  he  does  not  think 


himself  called  imon  to  give  any  special  interlocutor  as  to  tic 
points  estaUishea  in  the  proof.** 

Tlie  advocator  reclaimed-^chiefly  pleading,  that  the 
Sheriff  and  Loxd  Ordinary  had  rendered  the  interdict 
perpetual. 

The  Lord  JfiHice^Oerk  conceived  that  the  Sheriff  had  mere- 
ly continued  the  interdict ;  and  that  it  had  not  been  rendered  per- 
petual, hut  only  granted  tiU  that  which  was  necessary  to  be  done 
should  be  complied  with.  There  was  no  ground,  in  form  or  jus- 
tice, for  altering  the  interloeutor. 

Lard  Gle^iUe  held,  that  unless  the  patty  psoduced  the  security 
granted  to  bim»  itscamteata  could  not  be  presumed.  The  Act 
of  Parliament  allowed,  but  did  not  oblige  him  to  keep  the  ori- 
^al  assignation.  But  who  should  keep  the  bond  of  relief 
rather  than  the  person  in  'whose  favour  it  was  granted,  fie 
might  have  had  great  use  for  it,  independent  of  its  secHiitT. 
The  bond  was  a  jetioeable  document,  and  there  might  be  some 
diflSculty  in  proving  its  tenor.  It  would  be  better  to  let  the 
subject  be  sold,  and  let  the  price  lie  in  the  hands  of  some  third 
party,  from  whom  the  pasties  mi^t  daim  accurdkig  to  their  in- 
terests. 

Lord  CWitgtesedNHight  the  interlocutor  right  The  excerpts 
distinctly  proved  the  all^jstion  of  the  respondeuts,  and  nega- 
tived that  of  theadvoeatjor.  The  Sheriff,  in  cuntiiming  the  in- 
terdict, had  only^one  what  was  right,  till  evidence  «bouU  be 
produced  that  the  secunty  was  a  general  one.  1'hen,  assuniiiig 
the  security  to  have  been  limited,  hud  any  thing  been  paid  l>y 
Colin.  No  evidence  of  any  pa3rment  appeared.  And  there  wu 
no  appearance  of  accommodation. 

The  Conrt  refused  the  note,  with  additienal  ex- 
penses. 

Second  -Division — Lord  Ordinary,  Medwyn. — Jci,  Ruther- 
furd,  Ivory. — AH.  Dean  of  Faculty  (Hope),  More — Gibwu- 
Craigs,  Wardkw  and  Oalziel,  W.8.,  and  W.  A.  G.  and  B. 
Ellis,  W.8.,  Agents.— ^r  Thomson,  Clerk — [T.  C] 

TBIND  COURT. 

2M  May  1832. 

Na  340. 

The  following  augmentation  was  awarded : — 

Ardrossan — Prei^ytery  of  Irvine— Old  stipend,  1 811,  12 
chalders  of  victual,  half  meal  and  half  barley,  and  a  furtbcr 
quantity^  victual,  equal  to  £SO  Steding,  with  iCIO  for  Com- 
munion £lcments.— Stipend  modified  of  this  date,  17  chaldeni, 
half  meal  .and  half  barley,  and  £\0  Steeling  foi  Communion 
£lements«<-being  an  augmentation  of  two  chalders. 

JUBY  CAUSES. 

19M  March  18S8. 

No.  d<jll. — J.  F.  Home,  Pursuer,  v.  W,  Stow  hvsmt, 

Defender, 

Juror^^fon-practising  Water  to  the  Signet — Stat  6  Geo.  IV. 
c.  ^  sec  2. — Defamation — Damages-«*£feM,  Ihat  a  Writer  to 
the  Signet,  who  was  not  practising  as  an  agent,  was  liable  to  sertt 
as  a  Juror — Grcumstances  in  which  £500  of  damages  were  gictut 
Jbr  having  charged  a  party  with  being  the  author  of  an  infamovs 
anonymous  letter,  though  no  pecuniary  damage  was  qualified. 

The  defender's  sister,  Mrs  Compton,  whilst  living 
with  her  brother  at  his  estate  of  Spittal  House,  re- 
ceived an  anonymous  letter,  containing  gross  calum- 
nies and  defanuitory  insinuations,  calculated  to  injure 
her  feelings  and  character.  The  defender  cliarged  the 
pursuer,  Mr  Home  of  Wedderhuro,  with  being  the 
author  of  it,  who  immediately  raised  an  action  of  da- 
mages, laid  at  £10,000,  against  the  defender,  for  defa- 
mation. The  substance  of  the  issue  was,  Whether  the 
defender  bad  falsely  and  calumiiionsly  aaid,  that  the 
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pursuer  wns  thenuthor  of  that  letter,  or  bad  sent,  or 
caased  it  to  be  written  and  sent,  in  the  knowledge  of 
its  contents,  to  the  defender's  sister?    The  defender 
took  An  issne  in  jostiicittion,  Whether  the  parsner  was 
the  author  of  the  said  letter,  or,  knowing  Us  contents, 
transmitted  it,  or  caased  it  to  be  sent  to  Mrs  Comp- 
ton  ?    Both  tlie  parties  were  possessed  of  landed  es- 
tates in  Berwickshire,  and  mored  in  the  best  society 
of  the  oonnty.    Mrs  Conrpton,  with  ooncarrence  of 
her  hnsband,  also  brought  an  action  against  Home,  for 
having  written  and  sent  the  said  letter,  but  the  trial 
of  that  case  was  postponed  till  the  fate  of  that  in 
which  Home  was  pursuer  should  be  detenoincd.    It 
was  set  down  to  be  tried  by  a  special  Jury.    When 
the  jurors  were  called,  Mr  John  M'Kean,  W.S., 
manager  of  the  Scottish  Widow*s  Fund  and  Life  As- 
surance Cooapany,  objected.  That,  being  a  writer  to 
the  Signet,  he  was  nut  liable  to  serve  as  a  juror.    He 
admitted  that  he  had  sot  a  stamped  attorney  licence, 
and  that  he  was  not  practLung  as  a  writer  to  the 
Signet. 

Lord  Pr^ndeni.— The  words  of  the  Statute  6  Geo.  IV.  c 
22,  sec  2.,  are — *<  all  writers  to  the  Signet*  practising  as  sudi*'-^ 
80  jou  roust  serve  on  the  Jury,  Mr  M'Kean. 

He  was  accordingly  sworn.  ITie  case  having  gone 
to  trial,  the  pursuer  proved  his  averments;  and  the  pur- 
6tter*8  case  having  broken  down,  the  Solicitor-Ge- 
neral pleaded,  in  mitigation  of  damages,  that  the 
slander  had  not  been  propagated  maliciously  by  the 
defender,  but  under  the  tuflucnce  of  injured  feelings, 
and  whilst  endeavouring  to  discover  the  author  of  the 
atrocious  attack  upon  his  sifter. 

Lord  Pretident  said,  the  amount  of  damages  was  a  qnestion 
for  {he  Jury;  and  though  no  pecuniary  injury  had  been  sustained 
by  the  pursuer,  yet  they  ou^ht  to  award  such  damages  as  would 
mark  the  sense  they  entertained  of  the  calumny. 

The  Jury  found  for  the  pursuer,  £500  of  damages. 
The  case  at  the  instance  of  Mrs  Lundie  and  her  hus- 
band, was  thereafter  abandoned. 

First  Division — Act.  Dean  of  Faculty  (Hope),  Skene. — 
vf//.  Solicitor- General  (Cockbum)  and  P.  Robertson. — Hugh 
Msicqoeen,  W.S..  and  Joseph  Grant,  W.S.,  Agents. — Jury 
Clerk.— [J.  fK.  H.] 

23d  March  1882. 

No.  342.— Ja>[E8  CaAlGlE,  Pursuer,  v,  WiLLiAM  SCOBIE, 

jyefender. 

Proof-— Bni  of  Exchange— Faetsand  Giremnstances — JUihepar- 
lit'i  whom  namri  vcre  on  a  bill  having  died  before  pajfmeni  wa* 
demanded'^ Held  thut,  from  JacU  and  oircum$tance$,  and  from 
Ike  teMiinony  ^parties  who  had  heard  the  principal  aoa^itor, 
ihoribf  before  her  death,  acknowledge  that  she  granted  the  bill, 
and  that  it  was  unpaid,  it  was  comjtetent  to  prove  that  the  bill  in 
question  was  the  bill  of  the  deceased  aoceptor,  and  that  the  debt 
nas  stifl  unpaid. 

In  July  1829,  the  pursuer  brought  an  action  against 
the  defender,  then  resident  abroad,  for  payment  of 
£50  Sterling,  contained  in  a  bill  said  to  be  dated  7th 
February  1817,  and  drawn  by  a  person  of  the  name 
of  George  Moir,  and  accepted  by  a  mark  by  Catherine 
Scobie,  and  by  Jean  Sim  and  WHliam  Mores,  who 
attested  Mrs  Catherine  Scobte's  mark.  In  1622, 
the  pursuer  olytained  decree  on  the  bill  against  the 
persons  therein  named.  All  the  parties  having  died 
(Mrs  Scobie  in  1826),  the  pursuer,  concluded  in  the 


present  action  for  payment  against  her  grandson,  the 
defender,  as  her  lawful  heir  and  representative.  It 
was  alleged,  that  the  usual  way  in  which  Mrs  Scobie 
subscribed  was  by  a  mark,  as  she  could  not  write. 
It  was  pleaded,  inter  alia,  by  the  defender — That, 
being  a  foreigner,  he  knew  nothing  of  the  matter ; 
— that  the  bill  in  qnestion  must  hare  been  manufac- 
tnred  by  Mores;  and  even  supposing  it  were  Mrs 
Scobie*a,  it  shooid  be  held  as  paid,  from  the  delay  in. 
demanding  payment,  especially  as  she  enjoyed  a  con- 
siderable income.  After  a  variety  of  procedure,  the 
following  issue  was  sent  to  a  jury : — 

«  It  being  admitted  that  the  defender  is  heir  and  representa- 
tive of  the  late  Mrs  Catherine  Scobie,  residing  in  Auchterarder, 
and  that  by  a  decree  in  ahsenee,  pronounced  by  the  Sheriif  of 
PerthshirR,  on  the  28th  day  of  June  18%  the  said  Catherine 
Scobie  was  found  liable  in  payoMnt  to  the  pursuer, '  James 
Oraigie,  in  the  sum  of  £50  Sterling,  with  interest  and  expenses, 
contained  in  the  bill  of  exchange,  dated  the  7th  February  1817, 
No.  4,  of  process ;  Whether  the  said  bill  is  the  bill  of  the  said 
Mrs  Catherine  Scobie  ?  and  Whether  the  defender,  Williani 
Scobie,  is  indebted,  and  resting,  owing  to  the  pursuer  in  the  said 
sum  of  £30,  contained  in  the  said  bill,  with  interest  and  ex- 
penses ?** 

The  pursuer  adduced  a  number  of  witn«8Re9,  who 
swore  that  the  only  way  in  which  Mrs  Scobie  sub- 
scribed was  by  a  mark ;  and  that  a  sliort  time  before 
her  deatJi,  she  repeatedly  stated  that  she  had  granted 
anch  a  bill,  and  that  it  was  never  paid. 

Lord  Meadowbank,  in  charging  the  Jury  to  find  ibr  the  pur- 
suer, summed  up  the  evidence,  and  stated  the  law  to  be,  that  as 
all  the  parties  whose  names  were  on  the  bill  were  dead,  it  was 
competent  to  prove  by  facts  and  ckcumstimees,  and  by  the  tes- 
timony of  witnesses  who  heard  Mrs  Scobie  say  that  she  granted 
such  a  bill,  aad  that  it  was  not  paid,  that  the  bill  in  question 
was  the  genuine  document  of  Mrs  Scobie,  and  that  the  debt  was 
still  resting-owing. 

Tho  Jury  found  for  the  pursuer. 

Mt,  Skene  and  Maidroent. — Alt.  Solicitor- General  (Geck- 
burn)  and  M.  P.  Brown — Alexander  M.  Anderson,  S.S.C., 
and  Mowbray  and  Uowden^  W.S.,  Agents.-^Jury  Clerk.— 
[J.  ir.  H.] 
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nth  May  1832. 

No.  343.— MuAOO  Mackenzie,  Appellant,  v,  Hugh  Bose, 

Bespondent. 

Fishings — Title — ffeld,  qffirming  the  Judgment  of  the  Court  of 

Session,  that  a  grant  cum  piscatSonibus  does,  without  forty  years* 

possession,  give  a  right  to  trout  fishing  in  the  face  of  a  right  of 

fishing  in  an  opposite  propriHor,  in  so  far  as  U  does  not  inter.. 

fere  with,  or  pnyudice  the  superior  rig/tt  of  tahnon  fishing  in  that 

opposite  proprietor. 

The  appellant  was,  aocording  to  his  own  averment, 
denied  by  the  resgondent,  infeft  in  the  whole  fiehingv  of 
every  descrtfytion  in  the  water,  river  and  Uim  of  Shinn, 
and  hi  t!ie  said  water,  river  and  linn  themselves,  eon- 
f<H*m  to  titles  produced.  While  he  maintained,  that, 
by  virtue  of  the  fbreg^oii^  titles,  he  had  an  exclusive 
and  uninterrupted  possession,  the  respondent  maintain- 
ed, that  he  and  his  authors  had  been  in  the  habit  of 
fishing  salmon  with  the  net,  and  of  fishitig  with  the 
rod.  The  respondent  was  infeft  in  the  lands  of  Achany 
and  Doulay,  lying  adjacent  to  the  river  Shinn,  cum 
piicationibiu  et  perlinentUfus     The  appellant  raised  a 
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summons  of  declarator  against  the  respondent  in  March 
1827^  concluding  to  have  it  found,  that  tlie  whole 
water  and  fishings,  and  right  thereto,  belonged  to  him, 
and  to  have  the  respondent  interdicted  from  fishing 
therein  in  any  way,  and  maintaining,  that  a  disposi- 
tion cum  ptscationibusy  with  40  years*  possession  of 
killing  salmon  with  rod  and  spear,  inferred  his  right 
of  salmon  or  other  fishing,  or  right  to  interfere  with 
the  fishings  of  others,  j  he  latter  pleaded  in  defence, 
that  the  pursuer,  having  right  to  no  more  than  one- 
fourth  01  the  fishing  on  the  linn,  and  one-half  of  that 
on  the  water  of  Shinn,  had  no  title  to  pursue ;  and 
that  he  himself  held  the  lands  with  fishings,  parts  and 
pertinents,  under  which  words  he  had,  by  40  years' 
possessiou,  a  right  to  all  kinds  of  fishing ;  ana  that 
It  was  jus  iertii  for  the  pursuer  to  complain  of  acts 
which  did  not  interfere  with  his  rights.  The  pursuer 
then  brought  a  suspension  and  interdict  against  the 
defender,  on  the  23d  of  July  1827.  Answers  were 
given  in.  On  the  26th  of  January  1828,  the  processes 
were  conjoined  of  consent.  And  on  the  12th  of  No- 
reraber  182% 

'<  The  Lord  Ordinary,  having  heard  parties*  procurators,  and 
thereafier  considered  the  closed'  record,  and  whole  process, 
Finds  the  pursuer  and  suspender  has  produced  a  sufficient  title 
to  the  property  of  the  fishings  of  salmon,  and  other  fish  in  the 
river  of  Shinn,  including  the  linn  thereof  generally,  as  in  a  ques- 
tion with  the  defender  and  respondent,  who  docs  not  pretend 
any  right  to  the  said  property  generally,  or  any  part  thereof,  but 
pleads' a  right  of  the  nature  of  a  servitude  thereon,  vis.^-a  spe- 
cial right  of  fishing  for  salmon,  as  well  as  trouts  and  other  fish, 
by  rod,  spear  and  net,  but  not  by  net  and  coble,  founded  on  a 
grant  of  lands  adjoining,  cum  pi*caliombia  et  perlinentiJhui,  with 
forty  years*  possession  of  such  special  right :  Finds  this  posses- 
sion wholly  denied  by  die  pursuer  and  suspender,  and  therefore 
remits  the  cause  to  the  Jury  Court.** 

The  defender  reclaimed, — stating  that  the  following 
issues  were  proposed  by  the  Jury  Clerks,  viz. : — 

**  Whether,  for  40  years  and  upwards,  or  for  time  immemo- 
rial, the  pursuer,  and  his  predecessors  and  authors,  had  exclu- 
sive possession  of  fishing  for,  and  catching  fish-,  other  than  sal- 
mon, in  the  said  river  and  linn? — or, 

*'  Whether,  for  40  years  and  upwards,  or  for  time  immemo- 
rial, the  defendec  and  his  predecessors  and  authors,  have  fished 
for  salmon  in  the  said  river  and  linn  ?** 

and  pleading — That  the  pursuer,  libelling  no  more 
than  an  exclusive  fight  of  salmon -fishing,  had  no  right 
to  attack  any  inferior  right  of  fishing,  especially  as,  in 
averring  the  fishing  of  salmon  on  pretext  of  trout 
fishing,  he  admitted  the  legality  of  the  latter,  which 
undoubtedly  followed  a  grant  of  lands,  although  with- 
out inferring  the  privilege  of  doing  any  acts  on  the 
neighbouring  banks ;  and  that  a  grant  aliorum  piscium 
might,  with  prescription,  be  efi^ectual  to  one  not  the 
proprietor.  The  pursuer  answered — That  he  must  be 
assumed  in  a  cenaition  to  prove  his  averments  of  ex- 
clusive possession,  not  only  of  tne  fishings  merely, 
but  (as  Lord  Napier  had,  with  regard  to  St  Mary*s 
Loch^)  of  the  water  itself  also  ;  against  which  a  grant 
cum  piscalionibus,  which  might  have  been  lost  in  vari- 
ous ways,  but  on  which  the  Lord  Ordinary  had  not  pre- 
vented the  defender  from  proving  a  right,  could,  in  the 
first  instance,  avail  nothing.  At  advising,  on  the  17th 
December  1829,  eases  were  ordered  on  the  question  of 
trout-fishing.  At  advising  these,  the  defender  denied 
that  he  renounced  his  claim  to  salmon-fishings ;  and 


the  Court  pronounced  thi»  interlociitor,  26th  (signed 
29th)  May  1830: 

"  The  Lords  having  resumed  consideration  of  this  note,  and 
considered  the  reused  cases  for  the  parties,  and  heard  ponies' 
procurators,  recal  the  interlocutor  reclaimed  against,  and  find  tint 
the  pursuer  and  suspender  baa  produced  a  sufficient  title  to  tbe 
property  of  the  fishings  of  salmon  in  the  river  Shinn,  including 
the  linn  thereof  generally,  as  in  a  question  with  the  defender 
and  respondent ;  find  that  the  defender  and  respondent  has  a 
right  to  fish  trouts  in  the  river  Shinn,  so  far  as  his  property  ex- 
tends slong  tbe  said  river,  with  trout-rods,  but  nst  with  net  and 
cobble,  or  in  any  way  that  may  be  prejudicial  to  the  salmon- 
fishing  belonging  to  the  said  pursuer  and  suspender;  recal  tbe 
Interdict  to  this  extent,  and  quotut  ulirn,  remit  the  case  to  tlie 
Lord  Ordinary,  reserving  all  claims  to  expenses  of  process  for 
his  Lordship's  determination,  and  deeem." 

Mackenzie  appealed,  pleading  a  rerersal^L  Re- 
cause  the  property  of  the  water  of  Shinn,  comprehend- 
ing the  loch  and  linn  of  that  name,  and  the  whule 
salmon  fishings  and  other  fishings  in  this  water,  were 
fendalized  as  separate  suhjects  in  the  persons  of  the 
appellant's  predecessors  upwards  of  a  century  ago, 
and  the  absolute  right,  both  to  the  water,  or  river  and 
loch,  and  to  the  fishings,  is  now  vested,  by  a  complete 
and  regular  progress  of  titles,  in  the  appellant;  under 
which  titles,  the  appellant  and  his  predecessors  have 
enjoyed  ati  uninterrupted  and  exclusive  possession  of 
the  whole  water  of  8hinn,  and  of  the  whole  fidhin^ii 
of  every  description,  in  this  water,  for  a  period  far 
exceeding  the  long  prescription,  without  any  interfer- 
ence with  this  possession  until  the  present  attempt  on 
the  part  of  the  respondent.  These  averments  hare 
been  distinctly  and  relevently  entered  upon  record  by 
the  appellant,  and,  therefore,  in  reviewing  the  judg* 
ment  appealed  from,  its  accuracy  must  be  assumed.— 
IL  The  respondent  has  produced  no  feudal  title,  con- 
ferring upon  him  or  his  predecessors  any  right  of  pro- 
perty, either  in  the  water  of  Shinn,  or  in  the  fishings 
in  that  water,  which  can  compete  with  the  title  of  tbe 
appellant.  The  respondent's  infeftment  in  the  landis 
of  Achany  and  others,  cum  piscationibusy  gives  him  a 
mere  right  of  fishing  within  his  own  ground,  but  can- 
not confer  upon  him  any  title  to  trespass  by  Bribing 
trouts,  or  otherwise,  upon  the  water  of  Shinn,— tbe 
absolute  property  of  the  appellant.  Again,  the  slau^ 
in  the  respondent's  infeftment,  cum  pertinentibust  while 
it  is  plainly  ineffectual  to  confer  any  right  of  property 
in  the  fish,  cannot  even  give  him  a  servitude  of  trout- 
fishing,  in  a  streain- belonging  to  the  appellant,  unless 
supported  by  a  proof  of  possession  for  forty  years: 
That  he  has  had  no  such  possession  of  a  right  of  fisb* 
ing  trouts  in  the  water  of  Shinn,  must  be  assumed  in 
the  present  state  of  the  case,  as  his  averment  upon  tbe 
point  has  been  unequivocally  denied  by  the  appellanf. 
— III.  Because  there  is  no  principle  of  Scotch  law, 
either  express  or  implied,  from  which  it  can  be  assoni- 
ed,  that  trouts  in  a  river,  which  is  the  exclusive  pro- 
perty of  one  person,  more  especially  a  salmon  river, 
are  a  pertinent  of  lands  belonging  to  another  penofli 
or  are  a  pertinent  of  lands  at  ^1— or  that  the  proprie* 
tor  of  the  adjacent  lands  has  any  right  to  them,  or  to 
fish  for  them. — IV.  Because  the  right  to  fish  trouts 
with .  trout-rods  in  the  water  of  Shinn,  ex  adverso  of 
his  own  property,  to  which  the  respondent  has  been 
found  entitled  by  the  interlocutor  appealed  from,  can- 
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not,  by  possibility,  be  exercised  in  any  way  that  is  not 
prejudicial  to  the  salmon  fishings  belonging  to  the  ap- 
pellant. This  is  a  point  of  fact  which  the  appellant 
was  quite  prepared  to  instruct,  under  the  Lord  Ordi- 
nary's remit  to  the  Jury  Court,  and,  if  well-found- 
ed, as  it  must  jnstly  be  held,  where  judgment  has 
been  giren  against  a  party  without  proof,  it  affords, 
eren  upon  the  principles  of  the  interlocutor  appealed 
from,  a  conclusive  defence  against  the  claims  of  the 
respondent.  Confessedly,  he  is  only  entitled  to  fish 
trouts  in  the  appellant's  river,  without  injury  to  the 
salmon  fishing^ ;  and,  if  this  is  impossible,  it  follows, 
manifestly,  that  he  has  no  right  which  cau  be  recog- 
nised in  a  Court  of  law. 

The  respondent  answered — I.  The  appellant  has  pro- 
duced no  right  in  his  person  entitling  him  to  interfere 
with  the  exercise  of  the  power  claimed  by  the  re- 
spondent. It  is  not  true  that  any  title  to  the  fishing 
of  trout,  or  of  other  fish  than  salmon,  has  been  .  pro- 
duced by  the  appellant,  or  established  as  existing, 
either  in  his  person,  or  in  that  of  any  of  the  authors 
through  whom  he  claims.  The  respondent  does  not 
here  allude  to  the  progress  of  titles,  by  which  the  ap- 
pellant attempts  to  vest  in  his  person  the  salmon 
fishing  upon  the  river  and  cataract  of  Shinn.  In  that 
progress,  there  is  an  evident  and  a  fatal  objection  to 
the  claim  advanced ;  because  Monro  of  Newmore, 
from  whom  the  right  in  favour  of  the  appellant  has 
been  deduced,  never  completed  in  his  person  any  title 
to  those  portions  of  the  fishings  which  were  held  of 
subjects-superior;  and  these,  therefore,  still  remain 
M  hipreditatejncente  of  the  fAmxly  of  Monro  of  Cul- 
rain,  and  were  never  conreyed  out  of  the  hcereditas 
jacen*.  It  is  shewn,  by  a  deduction  of  the  titles  pro- 
duced, that  while  a  certain  part  of  the  salmon-fishings 
on  the  water  and  linn  of  Shinn  held  from  the  Crown, 
that  other  portions  held  from  the  £arl  of  Sntherland 
and  Lord  Duffus.  As  already  stated,  Monro  of 
Newmore  (the  pursuer's  predecessor,)  only  complet- 
ed a  title  to  the  fishing  held  of  the  Crown,  having 
obtained  a  Crown-charter  upon  the  disposition  by 
George  Monro  of  Culrain,  containing  '*  tolam  el  inte* 
gram  unam  quarieriam  seu  quartam  partem  salmonum 
piscationia  de  et  super  cataracta  lie  linn  de  Shinn,  ac 
etiam  totum  et  integrum  dimidium  salmonum  pisca- 
iionis  de  et  super  aqua  de  Shinn/' — II.  The  aver- 
ment of  the  appellant,  that  he  is  proprietor,  not  only 
of  the  fishings  upon  the  Shinn,  but  also  of  the  water 
itself,  is  neither  borne  out  by  the  nature  of  the  titles 
produced  by  him,  nor  is  such  a  right  of  property  re- 
cognised by  law.  It  will  be  observed,  that  the  ap- 
pellant founds  his  claim  upon  the  terms  of  the  Crown 
charter  of  resignation,  granted  in  favour  of  George 
Monro  of  Culrain,  on  the  12th  February  1720.  This 
charter,  which  contains  various  other  subjects,  also 
conveys,  *<  £t  prseterea  totum  et  integrum  dimidium 
salmonum  piscationis  et  aquse  de  Shinn,  et  quartam 
partem  salmonum  piscationis  de  lie  linn  earundem, 
una  etiam  cum  tota  salmonnm  piscatione  do  Kilma- 
chalmack  super  lie  Kyle  de  Oykell,  ex  utroque  latere 
ejusdem  cum  privileges,  casnalitatibus,  et  proficuis 
earundem  quibuscnnque." — III.  The  respondent  is 
infeft  in  his  lands  cum  piscatioiiibus,  and  with  perti- 
nents. The  dcscriptiuu  contained  in  the  disposition 
Vol.  IV. 


of  the  lands  of  Acliany  is  in  the  following  terms: — 
<'  All  and  Haill  the  town  and  lands  of  Achany,  and 
pertinents  thereof,  with  the  houses,  j^ards,  tofts,  crofts, 
outsets,  insets,  shealings,  grazings,  woods,  fishings^ 
mosses,  muirs,  marshes,  pasturages,  commonties, 
liberties,  privileges,  annexis,  connexis,  dependencies, 
parts,  pendicles,  and'universal  pertinents  thereof,  use 
and  wont,  pertaining,  or  known  to  belong  and  per- 
tain thereto."  The  lands  of  Achany  are  bounded  by 
the  river  Shinn,  and  it  is  submitted,  that  while  the 
respondent  does  not  interfere  with  the  salmon-fishing 
of  the  appellant,  it  is  impossible  to  interdict  him  from 
fishing  ex  adverso  of  his  lands.  The  case  of  Car- 
michael  v.  Colquhoun  proves  the  existence  of  the 
common-law  right.  The  opinions  of  the  Judges  are 
given  by  Lord  Hailes,  and  it  is  important  to  observe 
the  gronnd  upon  which  they  went. — IV.  The  only, 
ground  upon  which  the  appellant  can  pretend  that  he 
has  any  title  to  interfere  with  the  right  of  the  re- 
spondent is,  that  it  may  be  injurious  to  his  salmon- 
fishing.  This  interest  is  fully  protected  by  .the  inter- 
locutor under  review,  which  expressly  guards  against 
the  right  of  the  respondent  being  exercised  in  any 
manner  hurtful  to  that  interest. 

Judgment  affirmed. 

Appellant's  Authorities.^ Stair,  B.  II.  t  8,  Mc  69;  II.  6, 
6.  Carmichael  v.  Colquhoun,  20th  November  1 787 ;  Mor.  p. 
9645.  Hailes,  II.  p.  1033.  Scott  v.  Lindsay,  22d  July  1825 ; 
Mor.  12,771.  Town  of  Perth  v.  Lord  Grey,  9th  January 
1750;  Mor.  12,793.  Dick  v.  Earl  of  Atierdeeu,  I6tb  Novem. 
ber  1769;  Mor.  12,613.  Stair,  11.  3,  76,  and  2.  a  8,  and  2,  6, 
6.  Forbes  V.  The  Earl  of  Kintore,  Slat  May  1826;  Sbaw 
and  Dunlop,  Vol.  IV.  p.  650. 

Respondent*8  Authorities. — Craig,  L.  1,  D.  16,  sec.  36. 
Stair  II.  2,  69.  Ensk.  II.  5,  15,  and  IL  3.  a  Cniig,  IL  8, 
15.  Stair,  IL  3^  76.  Ersk.  IL  6,  6.  Carmichael  v,  Colqu- 
houn,  ui  tupra. 

Second  Division. — Lord  Mackenzie,  Ordinary.  —  Spottis- 
woode  and  Robertson,  Appellant's  Solicitors. — Richardson  and 
Connell,  Respondent*s  Solicitors. 
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No.  344— Bank  or  Scotland,  BaUertf  p,  Jacob  Yeats,  &c., 

ClaimaiUs. 

Deposit — Assignation^Security —  Trust-*  Custody — A  pur^ 
cbtuer  of  lands,  who  had  retained  part  of  the  price  as  a  burden 
on  them  till  certain  defects  in  the  titles  sfiould  be  cured,  having 
executed  a  trust  of  said  lands,  and  thereafter  an  English  will;  and 
having  stated  in  the  trust-deetl,  that  the  deposil^notes  of  the  Bank^ 
with  which  the  balance  was  lodged,  were,  nnder  a  previous  wiUf 
f superseded  J  directed  to  be  indorsed  by  his  executors  to  his  trus- 
tees, and  kept  by  them  in  the  same  place  till  these  defects  should 
be  cured — Held,  in  a  competitionfor  the  sum  deposited  between 
the  executors,  and  the  assignees  to  the  bond  for  the  balance,  that  the 
trustees  were  entitled,  in  thefirU  instance,  to  the  fund  in  medio. 

The  Bank  of  Scotland  raised,  in  June  1830,  a  inul« 
tiplepoinding,  in  which  the  fand  fit  medio  conftisted  of 
two  sums  of  £1649,  2.  5.  and  £387,  12.  6.,  deposit- 
ed there  by  James  Yeats  of  Woodyille,  11th  Au- 
gust 1826,  and  claimed,  after  his  death  without  widow 
or  issue,  in  August  1829,  both  by  his  executor  no- 
minate under  au  English  wilt,  17th  April  1829,  and 
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by  Ills  trustecR  under  a  settlement,  let  April  1829. 
He  died  possessed  of  heritable  property  in  finglAnd — 
of  the  island  of  Shana  in  Argyleshire — ofcertiiin  he- 
ritable subjects  at  Camlachie,  near  Glasgo^r,  and 
moveable  property.  The  trust,  Ist  April  1829,  con- 
veyed Shuna,  in  order  that  its  procseeds  might  be  de- 
looted  by  the  Lord  Provost  and  Bailies  of  Glasgow, 
{or  others  to  be  appointed),  to  certain  publie  used. 
It  also  stated,  that  about  £2000  «f  the  price  (part  of 
£5500  retained  and  made  a  lien  on  the  lands  till  the 
titles  should  be  cleared)  still  remained  in  the  Bank  of 
Scotland,  in  Che  form  of  the  two  deposits  above-men- 
tioned, (£4000  having  been,  in  1819,  paid  np  by  Yeats 
to  the  Leith  Bank,  as  assignees  to  a  oond  granted  by 
Yeats  for  the  balance  of  the  price).  And  it  added  as 
ibilows  :— 

**  Now,  if  this  transaction  should  not  be  closed  before  my 
death,  I  have,  in  a  separate  will,  which  respects  my  property  in 
£ngland,  directed  my  trustees  or  executors  in  that  will,  to  as* 
sign  or  indorse  the  notes  or  receipts  of  the  Royal  Bank  to  my 
said  trustees,  the  Lord  M^or  and  Bailies,  to  be  kept  by  them 
in  the  same  depository  where  they  now  are,  till  th^  above  de- 
fects are  cured,  and  till  the  entry  stipulated  to  be  made  with  the 
superior  is  implemented  ;  or  if  the  latter  is  called  for  before  the 
titles  are  purged,  it  may,  with  no  impropriety,  be  taken  from 
the  sums  in  deposit." 

Hie  last  will,  17th  April  1829,  inter  nlia^  gave  and 
devised  Camlachia  to  Jacob  Yeats,  the  claimant,  add- 
ing— 

**  I  fthovld  be  more  particular  about  Gamlachie,  and  devise  that 
estate  conformably  to  the  Scotch  forms  of  law,  and  which  I  am 
at  present  ignorant  But  I  shall  do  it  when  I  am  properly  ad- 
vised.  In  the  meantime,  it  may  be  well  to  mention  my  inten* 
tion.  It  may  be  proper  to  observe,  that  by  a  will  made  by  me 
in  this  present  month  and  year,  I  have  disposed  of  the  island  of 
Shuna  in  Argylesbire,  Seodand." 

And  coBcluding : 

••  As  to  my  goods  and  chattels,  wherever  situated,  I  give,  and 
bequeath  them  to  the  said  Jacob  Yeats,  his  heirs  and  assigns, 
requesting,  but  not  enforcing  his  observance  of  some  private  in- 
atnictions  which  accompany,  but  are  not  to  be  considered  as  any 
part  of  this,  hereby  appointing  him,  and  his  aforesaid,  my  sole 
executor  and  residuary  legatee.  It  may  be  well  to  mention, 
that  1  include  in  this  bequest,  my  stock  of  cattle,  and  other  ef- 
fects in  Shuna,  which  are  considerable.*' 

In  1830,  the  Leith  Bank  raised  an  action  against 
Jacob  Yeats  for  the  above  balance.  He  proved  the 
viU  in  Ukb  i^^rogative  Court.  He  also  confirmed 
in  Scotland,  giving  up  an  inventory  of  the  deceased's 
moveable  fundu  here,  among  which  he  included  the 
two  deposit-receipts.  And  he  claimed  the  fund  in  the 
Aiultiplepoinding  as  executor-nominate,  and  residuary 
legatee.  The  trustees  of  the  deceased  claimed  the 
fund— founding,  inter  aUa^  upon  an  English  will,  l5th 
April  1828  (all^;ed  en  the  other  side  to  have  been 
toperseded  by  the  subsequent  deeds  of  1st  May  1828, 
1st  April  1829  and  17th  April  1829),  which  provid- 
ed, that  the  deposits  should  go  to  tlie  Magistrates  of 
Glasgow,  to  be  applied  to  the  same  uses  as  the  rest 
of  the  proceeds  of  Shuna,  which  was  disponed  in  No- 
vember ISSO  to  the  Magistrates^  Tbe  Leith  Bank 
datmed,  as  assignees  of  tiie  former  proprietor  of  Shu- 
na, in  the  bond  granted  by  James  Yates  for  £5500, 
tlie  balance  retained  for  the  price,  till  the  burdens 
birould  be  cleared  off,  and  the  titles  purged-^-^nd  also 
JR8  baring  arrested  on  the  dependem;e  of  tbetr  action, 


lOth  December  18S0,  deducting  from  their  da'un  the 
£4000  paid  them  by  Mr  Yatet  in  1819,  <Mit  of  the 
whole  fund  then  deposited  in  the  Bank  of  Scuthuid, 
and  reserving  their  ciaimt  against  the  heirs  of  the  for- 
mer proprietor  for  diffsrenee  of  interest,  &e.  LasUy^ 
The  trustees  •f  CapCain  Lookiiart,  to  whom  James 
Yates  had,  in  Jamiary  1827»  granted  a  bond  for  £4000, 
and  who  had  raised  an  aotiim  of  coastftntion  against 
Jacob  Yeats,  claimed  to  be  preferred  for  the  isid 
£4000,  at  any  rate,  for  £2000  ezprenBed  ther^n. 

Jacob  Yeats  ^oadeA— I.  In  noae  of  tbe  wills  or  deeds 
executed  by  the  late  James  Yates,  has  he  de? ised  or 
given  any  directions  n^garding  momea  deposited  in 
the  Bank  of  Scotland,  but  has  1^  the  same  to  fall  under 
his  general  residuary  behest  of  goods  and  chattels, 
wherever  ntnated,  contained  in  bis  last  will  of  17th 
April  1829,  in  favour  of  the  respondenL-^Il.  Although 
it  were  held  that  the  depoait  of  nlcmey  with  the  Reyal 
fiank,  mentioned  in  the  will  of  lat  May  1828,  was 
applicable  to  Uie  money  lying  in  the  Bank  of  Soot* 
land,  yet  that  will  havmg  beea  exprenly  cancelled 
by  the  testator,  any  direetiom  given,  or  intentionB 
signified  thareia  rc^garding  the  money,  most  prove  in- 
effectual.— IIL  The  will,  dated  Idth  April  1828,  n 
equally  inefiectual  for  uurrying  or  appropriatiiig  the 
money  in  question  to  the  parpoees  of^the  Shuna  tnut, 
the  tame  .having  been  virtuaJiy  revoked  by  Uie  will 
dated  1st  May  1828,  suiiaequetttly  oanoeiled,  as  weU 
as  by  tbe  tubsisting  wiB  of  17th  April  18S9,  in  6ivoiir 
of  the  lespondentr-Mi  powet  to  revoke  and  alter  being 
contained  in  the  alleged  deed  coaveying  Shuna,  hefors 
alluded  to,  and  the  conveyance  in  the  parsner's  ^voor 
being  subsequent  to  that  date.-^  V.  Any  thing  statsd 
regarding  tlie  money  la  the  trust-disposition  ef  Shana, 
is  likewise  ineiectual,  as  i>earing  reference  to  direo* 
tions  in  a  separate  will,  which  no  longer  exists,  and  in 
plaee  of  which  the  testator  has  substituted  his  kst  win 
of  17th  April  1829,  which  is  silent  as  to  anyspesiil 
apprc^riatioa  of  the  money  in  Bank,  and  conveys  ge- 
nerally to  the  respondent  the  testator's  whole  more- 
able  means  and  property .-**V.  The  bequest  to  the 
respondent,  in  this  last  wiU,  being  made  in  order  to 
accomplish  special  purposes,  for  which  all  the  estste, 
real  and  personal,  thereby  transmitted,  is  absolutely 
requisite,  no  appropriation  of  tlie  fond  im  meiiioi  an 
be  made  to  a  different  purpose  not  therein  mentioned. 
—-VI.  Even  were  the  claim  made  by  the  Shuna  trus- 
tees well  founded,  the  respondent  is,  at  all  events,  en- 
titled to  draw  oat  of  tbe  first  end  of  the  fond  in  mediot 
tbe  expense  of  the  inventory  stamp,  and  expenses  of 
con6rming  the  same,  both  in  respect  that,  by  the  terms 
of  the  Shuna  deed,  the  testator  signified  his  intention 
that  the  Shuna  trustees  should  acqnirethe  "same  tbro^^h 
the  medium  of  those  acting  under  his  E^nglish  will, 
and  also  because  the  expense  jast  mentioned  was  ne- 
cessarily ineurred,  in  order  to  make  the  sums  In  qaes- 
tion  efiectAal. — VII.  There  is  no  such  evidence  of  a 
special  appropriation  of  the  fond  hi  medio  to  the^  pav- 
ment  of  the  balanoe  of  the  price  of  Shana,  a»to  entitle 
tlie  Leith  Bank,  or  anv  other  party,  to  -claim  (he 
money  in  prefWence  to  the  executor.^ — V4if .  The  ssin 
in  question  was  not  attachable  by  arrestment  after  it 
was  in  manibuscurue. — IX.  Supposing  tbe  Leith  Bank 
to  be  preferred  ia  virtue  of  their  anostoieat,  and  not 
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upon  tlie  ground  of  a  special  appropriation  of  tfae 
money,  tlie  respondent  would  be  entitled  to  an  assign 
nation  from  them,  4jf  tfaeir  gronnds  of  debt,  to  eniMe 
him  to  operate  his  relief  against  the  Shuna  trostees. 

Yates*  trustees  pleaded — I.  The  express  assignation 
of  the  fand  in  mediot  contained  in  the  will  of  15tli 
April  16S8,  which  was  never  reyoked^  and  in  the 
trust-disposition  and  conveyance  of  Ist  April  1829,  is 
sufficient  to  carry  the  sum  in  medio  to  the  clumantS) 
for  the  purposes  mentioned  in  these  deeds ;  and  the 
Englisli  wiH  of  l7th  April  1829,  can  only  be  held  to 
apply  to  such  part  of  the  testator's  property  as  he  had 
not  otherwise  disposed  of. — II.  Mr  Yates,  by  deposit- 
ing the  fund  in  medio  in  the  Qank  of  Scotland,  for  the 
declared  purpose  of  liquidating  the  debt  incurred  by 
the  purchase  of  the  estate,  and  b^  the  whole  tenor 
of  his  actions  and  correspondence  with  regard  to  the 
fand  in  medio,  specially  appropriated  and  destined  that 
money  for  the  purpose  of  liquidating  that  part  of  the 
price  of  Shuna  winch  remained  unpaid.     The  fund  in 
medio  muitt,  therefbre,  be  given  up  to  the  holders  of 
the  debt  for  \fhich  it  has  been  specially  appropriated, 
or  to  the  claimants,  the  Lord  Provosit  and  Bailies  of 
Glasgow,  to  be  made  use  oif  by  them  ibr  the  purposes 
«ppoii^d  by  Mr  Yates.    Such  appropriAtiott  or  de- 
posit, is  not  only  a  svftcient  answer  to  the  claim  e( 
ordinary  creditors,  but  even  to  those  who  would  other- 
wise be  entitled  to  plead  compensation.— II  J.  A  cre- 
ditor claiming  the  property  of  the  deceased,  deposited 
and  appropriated  for  a  particular  .purpose,  has  ^o  title 
to  appear  m  this  multiplepoindi ng,  upon  the  allega- 
tion that  there  is  a  debt  due  to  hi|n  by  the  deceased. 
He  mast  either  allege  that  the  fund  i/i  medio  has  been 
specially  assigned  to  him  by  the  deceased,  or  make  up 
a  specific  title  to  it.— IV.  A  bequest  of  goods  and 
chattels,  wherever  situated,  with  a  spedal  bequest  of 
stock  and  cattle,  and  other  effects,  in  Shuna,  does  not 
include  money  dciposited  for  payment  of  an  heritable 
debt  upon  that  estate,  for  whidi  a  personal  bond  had 
been  granted  fay  the  testaton 

Lockhart's  trustees  plead^  in  addition — I.  As  nei- 
titer  the  wiH  of  15th  April  1828,  nor  the  trust-disposi- 
tion of  1st  A  prill  829,  makes  any  conveyance  of  monies 
to  the  trnstees  therein  naraed/but  only  refers  for  the 
diiposal  of  it  to  the  directions  in  an  English  wiH,  but 
which  directions  are  in  neither  of  the  English  wills  in 
process,  the  claimants,  Yates'  trustees,  are  not  ep- 
titled,  in  virtae  of  any  of  tliese  deeds,  Co  f  any  part 
yf)  the  fund  la  metSo. — 11.  Even  although  there  had   j 
b«€n  a  direct  conveyance  of  funds  deposited  in  the 
Bank  of  Scotland  to  the  Shuna  trustees,  still  the  right 
^f  an  onerous  creditor  to  attach  these  funds,  cannot  be 
defeated  by  a  merelv  gratuitous  and  mortis  causa  settle- 
^V^^ — '^''  "^^^^^  being  no  sufficient  evidence  of  spe- 
cific appropriation  or  destination  of  the  fund  iw  medio, 
for  payment  of  the  balance  of  the  price  of  Shuna,  the 
claimant  for  the  Leith  Bank  is  not  entitled  to  be 
preferred  to  the  whole  fund,  in  prejudice  of  other 
onerous  creditors.— IV.   As  the  sura  of  £5500,  fur 
^hich  bond  was  granted  by  J^mes   Yates,  was  de- 
clared not  to  be  payable  till  all  encumbrances  on  the 
estate  of  Shuna  were  extinguished  and  purged,  the 
party  now  holding  right  to  that  bond  cannot  insist  for 
payment  of  the  above  sum,  till  evidence  is  produced 


of  the  extinction  of  tiiese  encumbrances. — V.  Although 
prior  diligence  may  have  been  used  by  an  onerous 
creditor  of  the  deceased,  subsequent  diligence  by  other 
onerous  creditors  will  also  entitle  them  to  ^  pari  passu 
preference  with  the  former,  so  long  as  the  funds  in 
medio  are  nndistributed.  At  any  rate,  the  Leitli 
Bank  should  put  them  in  their  place  as  heritable  cre- 
ditors. 

The  Leith   Bank  pleaded,  inter  alia, — I.  As  tbo 
fund  fit  mrdio  is  the  admitted  balance  of  the  price 
of  the  lands  of  Shuna,  due  by  the  deceased  Mr  Yates 
to  the  deceased  Mr  Macdonald  of  Lyndale,  and  was 
specially    appropriated  during  the    lifetime  of  Mr 
Yates,  for  the  payment  of  these  lands ;  and  as  the 
claimants  have  acquired  right  by  assignation  of  that 
debt  from  Mr  Macdonald,  they  are  entitled  to  be  pre- 
ferred to  the  whole  fund. — ^11.  JBven  on  the  supposi- 
tion that  the  oncumbrances  over-  the  lan^ls  of  Shona 
are  not  cleared,  the  claimant  is  entitled  to  insist,  thi^ 
the  fund  in  medio  shall  not  be  appropriated  to  the 
payment  of  the  other  claims,  but  snail  be  retained  in 
the  hands  of  the  Bank  of  Scotland,  until  the  trusteee 
of  the  late  Mr  Yates,  or  those  having  right  to  the 
lands  of  Shuna,  shall  be  satisfied  with  their  title.— » 
IIL  As  the  debt  now  claimed  was  truly  due  by  the 
deceased  Mr  Yates,  it  may  be  made  effectud  against 
his  representatives,  whether  heirs  or  executors. — IV. 
T-he  Claimant  is  further  entitled  to  be  preferred,  in 
virtue  of  his  arrestment,  in  respect  of  its  priority  to 
the  diligence  used  by  any  of  the  other  claimants. 
-^V.  The  validity  of  the  claimants*  diligence  can- 
not be  affected  by  any  judicial  proceedings  at  the 
instance  of  third  parties,  to  which  neither  he  nor  his 
constituents  were  cited,  previous  to  -the  date  of  his 
arrestment. 

«  The  Lord  Ordinary  (17th  Jannary  1832,)  having  beard 
parties*  proourat^rs,  and'  Hiereafter  cooaidered  the  dosed  record, 
and  whole  process,  Prefers  the  ohiimaiits,  Robert  Ualgleish^ 
and  others,  the  troscees  of  the  late  James  Vates  of  Shuna,  to 
the  fund  in  medio,  and  the  interest  that  has  accrued  thereon  ; 
and  rqiels  the  claims  for  the  other  claimants,  and  decerns  in  the 
preference,  and  against  the  raisers  of  the  rouHiplefKiinding  ac- 
cordingly :     Finds  no  expenses  due  to  any  of  the  claimants.** 

The  Leith  Bafik,  Lockhart's  Trustees,  and  Jacob 
Yeats,  reclaimed  on  the  merits^ -^nd  Yates'  trustees 
as  to  expenses.    At  advising, 

The  Lord  Jtutice-CUrk  thought,  that  ahhoBgh  the  interlocu- 
tor prcfenped  the  trustees  in  the  iirst  instance,  it  clearly  implied 
that)  after  aU  defects  were  cured,  the  Leith  Bank  should  be 
satisfied.  If  that  were  not  the  meaning,  the  question  was  a 
very  nice  one.  If  the  executors  were  serious  in  saying  that  (be 
fand  flhoold  go«  in  the  first  instance,  to  them,  he  was  ready  to 
hearAheoi. 

L9rd  Glenleg  thought  that  it  was  going  tqo  far  actually  to  repel 
the  other  claims* 

The  Couvt 

**  Adhere  to  the  Lord  Ordinary^s  interlocntor :  Find  the  tra». 
tees  of  the  late  James  Yates  entitled  to  the  fund  in  mtdio,  anA 
the  interest  that  has  accrued  thereon,  and  decern,  with  this  ex*- 
planation,  that  the  said  trustees  shaU  apply  the  fund  in  medio, 
and  interest  thereon,  in  payment  of  the  heritable  debt  orcr  the 
island  of  Shuna,  held  by  Ae  Leith  Banking  Company,  upon 
their  clearing  the  encaniibrance  on  the  property.  and.perfonQing 
any  other  stipulations  that  may  be  incumbent  qn  tbeoi ;  and  re- 
mit to  the  Lord  Ordinary  to  hear  parties  thereon,  and  idso  as  tp 
tbe  question  whether  the  expenses  of  the  confirmation,  obtained 
at  the  instance  of  the  claimant,  Jacob  YeatS;  as  excoutor  of  the 
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deceased  James  Yates,  and  obtained  by  him,  should  be  paid 
out  of  ^e  fund  in  medio,  and  to  hear  parties  thereon,  and  to  do 
therein  as  he  shall  see  cause.** 

Authorities  for  Yates'  Trustee^.— -Stair,  III.  1,  s.  4,  Tra- 
qnair  against  Blackshiels,  8tb  March  1H26;  Mor.  11,337  and 
3591.  Aikman  agninst  the  Heirs  and  Successors  of  David  Boyd, 
29th  January  1679;  Mor.  11,347.  £arl  of  Minto  v,  £lliot. 
House  of  Lords,  29th  June  1825;  Wilson  and  Shaw*s  Reports, 
656.  Viscount  of  Ozenfuird,  1664 ;  Sup.  to  Mor.  Vol.  HI.  p. 
6&  Waugh  V.  Jameson,  17th  February  1696;  Mor.  545a 
Arbuthnot,  2.^  June  1773;  Mor.  5225.  Macnicol  v,  Mac- 
nicol,  16th  June  1815;  Fac.  Col. ;  Erskine,  B.  3^  t.  4,  sec 
J  7,  18.  Stewart  v.  Bisset,  16th  February  1770;  Mor.  App. 
Compensation,  No.  2 ;  Hailes,  p.  342.  Ersk.  B.  3,  t.  9,  sec. 
34,  35.  Swaync  v,  Fife  Banking  Co., 8th  June  1822.  Houston, 
&c.  V.  Stirling,  &c.,  3d  February  1824. 

Authority  for  Jacob  Yeats. — Cuthill  v.    Hamilton,  10th 
February  1830. 

Second  Division. -»Lord  Ordinary,  Mackenzie.—- >For  Yates* 
Trustees,  J.  A.  Murray. — For  Leith  Bank,  A.  Anderson.— 
For  Lockhart's  Trustees,  R.  Hunter. —  For  Jacob  Yeats 
Dean  of  Faculty  (Hope),  Jameson,  M.  P.  Brown. — James  C* 
B.eddie,  W.S.,  Bisset  and  Morison,  S.S.C.,  Gibson  and  Hec« 
tor,  W.S.,  and  Campbell  and  M*Dowal,  S.S.C.,  Agents. — Mr 
Thomson,  Clerk — [t,  C] 


25lh  May  1832. 

Jfa  345. — William  Lawson,  Advocaior  {*  Defender,  v.  James 
Farie  &  Company,  Respondents  and  Pursuers, 

Proof — Semiplcna  Probatio— -Oathin  Supplement — Delivery— 
ji  party  having  pursue:/  another  for  payment  of  certain  goods  said 
to  have  been  purchased,  and  delivered  to  the  latter  hy  the  a/Lents  of 
the  sellers;  and  the  testimony  of  the  clerks  and  books  of  t/te  sel" 
iers"  agents  having  been  adduced  as  evidence  of  delivety'^Cir-'' 
eumstances  in  which  held,  /.  That  a  semiplena  probatio  had 
been  established ;  and  the  oaths  of  the  agents  allowed  in  suppU' 
went.'-^JI,  Observed,  in  consequence  of  farther  proof  allowed  in 
the  Supreme  Court,  that  the  facts  in  the  libel  had  been  estublishedf 
and  that  the  oath  in  supplement  was  Iherrfore  unnecessary. 

• 

In  February  1827,  Farie  and  Company  pursned 
tbe  advocator,  before  the  Mngistratesi  of  Glasgow,  for 
the  sum  of  £42,  10.  7.,  being  tbe  price  of  a  hogshead 
of  crushed  sugar,  which  they  alleged  had  been  sold, 
and  delivered  to  him  by  them  on  21st  December  1826. 
In  defence,  it  was  maintained — That  the  defender  had 
for  several  years  been  in  the  practice  of  dealing  with 
Mr  Warden,  tbe  pursuer's  agent,  for  sugar,  but  that 
lie  always  paid  cash  on  delivery ;  and  that  be  never 
received  tbe  hogshead  sued  for.     After  a  variety  of 
procedure,  the  Magistrates,  on  6th  July  1826,  allowed 
a  proof  of  the  facts  averred  by  tbe  parties.    The  res- 
pondents adduced  several  witnesses,  and,  inter  alios^ 
James  Warden,  senior,  who  deponed  to  the  sale  of 
the  hogshead  of  sugar  in  questron,  on  21st  December 
1826 ;  and  that  orders  were  g^ven  to  the  porter  to 
deliver  it :  That  the  advocator  was  in  tbe  habit  of 
purchasing  sugars  from  the  respondentii,  and  usually 
paid  to  account  in  cash  on  each  purchase :  That  it 
was  a  general  account;  and  that  the  payments  were 
entered  to  his  credit,  not  towards  any  particular  hogs- 
head, but  in  extinction  of  his  account  generally;  and 
that  the  advocator  used  to  call  and  specify  to  what 
purchase  he  wished  the  money  to  be  applied :  That 
the  respondents  kept  regular  books,  in  which  all  tbeir 
transacfions,  and  among  others,  those  with  the  advo- 
cator, were  entered.     Another  witness  deponed,  that 
after  the  purchase^  he  beard  the  advocator  asked  in 


tbe  counting-room,  why  he  did  not  apply  a  payment 
he  was  then  making,  towards  the  hogshead  sued  for, 
and  that  the  advocator  said  he  had  paid  for  that  hogi- 
head,  and  that  he  would  produce  the  receipt  for  the 
payment,  but  that  no  receipt  ever  was  produced. 
James  Warden,  junior,  one  of  the  respondents*  clerb, 
swore,  that  whenever  a  sale  was  made,  and  delivery 
ordered,  a  clerk  took  down  to  the  cellar,  when  a 
hogshead  was  about  to  be  sent  off,  a  book,  in  which  it 
was  entered ;  and  that  he  observed  in  his  own  writ- 
ing, a  marking  to  the  effect  that  the  sugar  had  been 
sent  to  the  advocator's  premises. — On  the  part  of  the 
advocator,  his  shopman  deponed,  that  he  was  in  his 
employment  during  the  time  that  the  said  sugar  is 
alleged  to  have  been  ordered,  and  delivered ; — that  it 
was  his  duty  to  receive  it ;  and  that  he  did  not  re- 
collect of  any  hogshead  being  sent  which  was  not  paid 
for  on  delivery,  as  formerly.  The  advocator  being 
called  on,  as  a  haver,  to  produce  bis  books  in  which 
the  entries  of  his  purchases  of  sugar  were  made,  de- 
poned, that  be  kept  no  books  for  entering  snch  pur- 
chases, and  that  he  only  preserved  tbe  invoices  and 
samples.  The  Magistrates,  on  23d  January  1829, 
then  pronounced  this  interlocutor : 

"  Having  again  considered  this  process,  with  tbe  proof  for  tbe 
pursuers,  proof  for  the  defender,  and  niinates  on  tbe  import 
thereof,  allows  the  agents  or  factors  of  the  pursuers  in  the  sale 
of  their  sugars  in  Glasgow,  Messrs  Warden  &  Son,  to  depone  in 
supplement  of  the  evidence  adduced,  as  amounting  XoKsemifleM 
probatio,** 

The  Magistrates  then  refused  the  reclaiming  peti- 
tion, on  12th  June  1829,  in  so  far  as  it  craved  that 
the  record  should  be  opened  up  on  the  plea  of  res 
noviter  veniens  ad  noiitiam^  consisting  of  the  allegation 
that  the  respondents  did  not  keep  regular  books,  and 
bad  frequently  committed  mistakes  in  sending  sugar 
to  persons  who  did  not  order  it,  and  in  particaiar, 
that  payment  had  been  demanded  for  the  hogshead  in 

?|ue8tion  from  a  Mr  Wilson,  and  refused  by  him,  be- 
ore  any  claim  was  made  on  tbe  advocator.  In  respect 
of  the  aoubtful  nature  of  the  evidence^  however,  they, 
quoad  delivery,  allowed  the  parties  any  farther  proof 
of  the  facts  stated  in  the  closed  record,  but  prohibited 
farther  pleadings.  Lawson  then,  upon  leave  grants 
by  the  Magistrates,  in  terms  of  the  Judicature  Act,  Geo- 
I  v.«  advocated,  on  the  ground  of  legal  objections  to  the 
mode  ofproof  allowed  in  the  Inferior  Court,  and  plead- 
ed— I.  The  present  is  not  a  case,  where,  even  if  there 
had  been  B,  semiplena  probation  the  oath  in  supplement  ot 
the  respondents'  agents  ought  to  have  been  allowed. 
— II.  The  oath  in  supplement  ought  not  to  have  been 
allowed,  although  it  had  been  competent  in  a  case  of 
the  kind,  because,  even  as  the  proof  at  present  stands. 
there  is  no  semipiena  probatio,  either  of  the  sale  or  de- 
livery of  the  sugar  in  question,  which  could  render 
such  mode  of  proof  admissible.  Indeed  there  is  proof 
that  the  sugar  was  not  delivered. — III.  The  agenLs 
whose  oath  in  supplement  is  allowed,  having  been  ei^- 
amined  as  witnesses  in  the  cause  without  objection,  it 
was  not  competent  thereafter  to  help  out  tbe  proof  lo 
that  way. — IV.  But  at  all  events,  the  oath  in  suppl^ 
ment  ought  not  to  have  been  allowed  hoc  stal«t  ^ 
ought  not  now  to  be  allowed,  seeing  that  the  com- 
plainer  has  offered  to  establish  facts  which  he  oiig^^ 
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to  hare  been  permitted  to  prove  relative  to  the  en- 
tries in  the  respondents*  agents*  books,  and  the  pro- 
ceedings of  the  agents  with  respect  to  them,  which, 
if  instructed,  would  conclusively  shew  that  no  weight 
can  be  attached  either  to  the  books  themselves,  or  to 
the  evidence  of  the  clerks  of  these  agents.  And  in 
either  case,  it  wonld  be  rendered  clear  without  dis- 
pute, that  there  was  not  a  semiplena  prohaiio, — V. 
The  coroplainor  was  entitled  to  prove  the  facts  refer- 
red to,  either  without  any  addition  to  the  record,  or 
lie  was  entitled  to  add  them  to  the  record  as  res  novi' 
ter  venienies  ad  notitiam^  and  he  ought  then  to  have 
been  allowed  a  proof  of  them  before  the  right  of  the 
rospondents  to  the  oath  in  supplement,  as  in  support 
of  a  semiplena  probation  was  finally  determined,  and 
this  course  ought  still  to  be  adopted :  That  the  War* 
dens,  though  nominally  agents  for  the  respondents, 
were  truly  the  pursuers,  as  they  were  liable  for  the 
price  of  the  sugar ;  and  that  the  other  Wardens  were 
their  near  relations,  and  therefore,  that  they  were  all, 
from  interest,  inadmissible  as  witnesses.  Answered— 
I.  The  interlocutors  of  the  Magistrates,  of  which  the 
advocator  complains,  are  perfectly  well  founded.  The 
prodf  adduced,  if  not  sufficient  per  se  to  support  the 
conclusions  of  the  libel,  at  least  amounts  to  such  a 
semiplena  probatio  as  to  justify  the  oath  in  supplement 
to  the  Magistratesrif  allowed  to  be  taken. — II.  There 
is  nothing,  either  in  the  nature  of  the  case — situation 
pf  the  parties — or  the  circumstances  of  the  evidence 
adduced,  to  prevent  the  said  oath  in  supplement  from 
being  taken. — III.  The  Magistrates  did  perfectly 
right  in  confining  the  proof  to  the  statements  in  the 
closed  record ;  and  they  were  also  right,  under  the 
circumstances  of  the  case,  in  preventing  the  additional 
statements  from  beinff  made  part  of  the  record,  on 
the  pretended  grounds  stated  by  the  advocator. 

The  advocator  then  stated  in  a  minute,  that  he  had 
not  been  allowed  to  prove  in  the  Inferior  Court,  the 
facts  regarding  the  irregular  mode  in  which  the  re- 
spondents kept  their  books,  inasmuch  as  he  had  not 
learned  them  till  the  cause  was  at  avizandum,  or  till 
after  the  interlocutor  on  the  proof  had  been  pro- 
nounced. Lord  Corehouse,  on  14th  June  1831,  al- 
lowed the  advocator  a  proof,  and  the  respondents  a 
conjunct  probation  of  the  fact  stated  in  the  minute. 
The  proof  having  been  negative  of  the  advocator's 
averments,  the  Lord  Ordinary,  on  20th  January  lbS2, 
pronounced  this  interlocutor : — 

*<  Finds,  that  the  advocator  has  failed  to  prove  the  facts  which 
be  alleged  came  to  his  knowledge  after  toe  record  was  dosed  ; 
and,  in  particular,  his  allegation  that  the  books  of  the  respon- 
dents were  irregularly  kept :  Repels  the  reasons  of  advoca- 
tion, and  remits,  Hmpiiciier,  to  the  Magistrates,  and  decerns  : 
Finds  the  respondents  entitled  to  the  expenses  incurred  by  them  in 
this  C^ourt,  and  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  tax  the  same,  and  to  report.** 

The  advocator  reclaimed,  and  pleaded,— «That  the 
Lord  Ordinary,  in  his  interlocutor,  had  forgotten  the 
pleas  of  the  advocator,  regarding  the  incompetency 
of  allowing  the  oaths  of  the  Wardens  in  supplement, 
as  in  a  case  of  semiplena  probatio,  and  had  only  at- 
tended to  the  failure  of  the  advocator  to  prove  his 
allegation  that  the  respondents  did  not  keep  regular 
kooka*    Answered,^  The  advocatioa  was  brought  of 


an  interlocutory  judgment,  and  solely  regarding  the 
mean  of  proof.     The  Lord  Ordinary  had  the  whole 

Eleas  of  the  parties  before  him  when  he  pronounced 
is  interlocutor. 

Lord  Gilliei  did  not  see  that  there  was  now  any  thing  to  be 
proved  by  the  oath  in  supplement,  as  he  thought  the  endenoe 
in  the  Court  of  Session  established  the  delivery. 

J)ean  of  FacuUi/.'^Certainly  it  was  not  now  necessary ;  but 
at  to  the  ground  on  which  the  case  was  first  advocated,  it  was 
proper  not  to  alter  the  interlocutor  of  the  Magistrates. 

Lord  Boignuf  thought,  that,  after  going  over  the  whole  evi- 
dence in  the  case,  no  oath  in  supplement  was  now  required. 
The  purchases  in  question  were  for  cash ;  that  is,  where  no  bill 
was  granted,  and  payment  was  made  within  a  few  days  after 
delivery.     The  delivery  had  been  proved. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse. — Act,  Skene  and 
A.  Wood. — Alt,  Dean  of  Faculty  (Hope),  Monteith. — James 
Macdonell,  W.S.,  and  W.  A.  G.  and  R.  Ellis,  W.S.,  Agents. 
—Sir  R.  Dundas,  Clerk [J.  W.H,^ 

25th  May  1832. 

No.  34d. — Mrs  Margaret  Young  or  Thomson,  Adooeator 
j*  Defender^  v,  Jambs  Pollock,  Pursuer  ^  RetponderU, 

Process — Proof — Oath — Re- examination — A  party  having  refer- 
red certain  bill  transactions  to  the  oath  ofapursuer — Heldt  L  That 
it  was  incompetent  to  travel  out  of  the  oath,  and  consider  /acts 
in  the  record  in  connection  with  those  in  the  oath,  — //.  Circum' 
stances  in  which  a  re'Cxamination  of  a  partjf  toas  cUlowed, 

Pollock  brought  an  action  for  payment  of  the  con- 
tents of  certain  bills ;  and  the  Sheriff  having  pro- 
nounced an  interlocutor  against  Mrs  Young,  she  ad- 
vocated,— and  Lord  Corehouse,  after  hearing  counsel, 
pronounced  this  judgment,  lOth  March  1831 :— 

**  In  respect  the  advocator  has  offered  no  competent  mode  of 
proof  of  fraud  or  non-onerosity,  repels  the  reasons  of  advocation^ 
and  remits  the  cause  umpliciter  to  .the  Sheriff,  and  decerns  :  Finds 
Che  respondent  entitled  to  his  expenses,**  &c. 

The  advocator  reclaimed, — and  the  Court,  on  15th 
November  1831,  adhered ;  but  their  Lordships, 

**  In  respect  the  advocator  now  offers  to  make  a  reference  to  the 
oath  of  the  respondent,  remit  to  the  Lord  Ordinary  to  receive  a 
minute  of  such  reference,  and  to  do  therein  as  ttf'his  Lordship 
shall  seem  just — ^with  power  to  find  the  additional  expenses, 
since  the  date  of  the  interlocutor  of  his  Lordship  under  review, 
also  due,  and  to  decern  therefor,  if  he  shall  see  proper.'* 

.  The  minute  of  reference  was  in  the  following  terms : 
The  advo'cator 

«  was  sued,  as  the  representative  of  the  deceased  William  Young, 
wright  in  Hamilton,  by  the  respondent,  for  payment  of  the  fol- 
lowing bills,  viz. — 1st,  Bill  drawn  by  John  M'Carter,  grocer  in 
Hamilton,  upon  and  accepted  by  the  said  deceased  Wilh'am 
Young,  dated  the  1 1th  day  of  March  1823,  payable  three  months 
after  date,  for  the  suta  of  j£40  Sterling,  for  value  received.  2d, 
Bill  drawn  by  the  said  John  M'Cartcr,  upon  and  accepted  bv 
the  said  deceased  William  Young,  dated  the  29th  day  of  April 
1823,  payable  three  months  after  date,  for  the  sum  of  ^30  Ster- 
ling, tor  value.  3^,  Bill  drawn  by  the  said  John  M*Cartcr, 
upon  and  accepted  by  the  said  Willium  Young,  duted  the  5th 
day  of  May  1823,  payable  three  months  after  date,  for  the  sum 
of  j816  Sterling,  for  value — to  which  several  bills,- it  is  alleged, 
the  respondent  has  acquired  right  by  indorsations  on  the  back 
thereof,  and  that  he  now  holds  the  same  as  an  onerous  indorsee ; 
and  the  advocator  being  satisfied  that  the  respondent  does  not 
hold  the  bills  in  that  character,  begs  to  refer  to  the  oath  of  the 
respondent  whether  he  is  a  bona  fide  onerous  indorsee  and  holder 
of  the  foresaid  bills ;  and  craves  that  the  respondent  shall  be 
ordained  to  appear  guam  primum,  and  to  answer  all  pertinsat 
interrogatories  upon  this  reference." 
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Tbe  tarfeies  uppMred  by  Ihetr  eoontel  and  amitsy 

^kefore  Gnham  Spiert,  Esq.,  advocate,  Comm}wioiier» 

when  Ibe  mpottdent  Polloek,  inter  alia,  deponedf  thai 

be  only  entered  in  his  books  the  bills  wbieb  be  bim- 

self  granted : 

•'  ThtLt  at  the  time  of  the  transCer  of  said  bilk,**  (in  the  oelb 
of  reference)  "  there  was  no  cash  t^ngaction  between  the  de- 
ponent and  M'Carter,  but  that  M'Carter  wanted  to  get  RMiney 
from  the  deponent,  who,  not  being  lAle  to  aocommodate  said 
John  M*  Carter  with  money,  granted  fann  hts  bill  instaad  Aene- 
of.     DeponM.  That  tbe  bill  gpraiited  by  the  d^nmentt  on  said 
occaaton,  was  for  tbe  sum  of  ^110  Sterling,  was  dated  Idth 
daj  of  December  1828,  and  payable  three  months  after  date. 
Depones,  That  after  receiring  the  three  bills  MbeUed,  the  de- 
ponent did  not  apply  to  any  person  for  payment  of  them  be- 
fore putting  them  into  the  hands  of  Mr  Aiton,  hb  agent,  in 
order  to  recover  payment  of  them  before  the  deponent's  own 
bill  to  M*  Carter  should  become  due.     Depones,  That  to  the 
best  of  the  deponent's  recollection,  it  was  about  the  begin- 
ning  of  Fcbriiary  1829,  that  he  gave  said  bills  to  Mr  Aiton. 
Depones,  That  when  the  deponent  received  the  bills  libelled 
from  M'Carter«  he  was  informed  that  the  bills  were  perfectly 
good,  and  that  they  would  be  paid  by  the  representatives  of 
WfUiam  Young,  the  acceptor,  but  the  deponent  did  not  know 
who  thase  representatives  were.     Depones,  That  the  bill  for 
:€110,  granted  by  the  deponent  to  M*Carter,  was  retired  by  the 
deponent,  being  paid  in  three  instalments  of  two  sums  of  £50 
each,  and  one  of  j£IO,  but  the  deponent  does  not  recollect  the 
jsrccise  dates  at  which  these  instalments  were  paid.     Depones, 
That  when  the  first  of  these  instalments  was  paid  by  the  depo- 
nent, the  said  bill  was  in  tbe  hands  of  the  said  John  M' Carter. 
Depones,  That  to  the  beat  of  the  deponefit'a  retoUectlon,  he 
paid  the  first  instalment  three  or  four  months  after  the  said  bill 
for  jCI  10  fell  due,  and  tbe  second  instaJment  about  three  or  four 
months  after  the  firsf,  and  the  last  instalment  of  £\0  was  paid 
by  the  deponent  in  January  1831.    Depones,  That  the  deponent 
considers  himself  a  bonaJUe  onerooa  holder  of  the  bills  libelled." 

Lord  Corebome,  to  Slst  Jairaary  1032,  ptonomieed 
IhfS  interlocutor  :«-^ 

"  Having  considered  the  oath  of  the  respondent,  in  connection 
with  the  facts  admitted  in  the  record,  Finds  that  the  respondent 
Is  not  entitled  to  the  privileges  of  a  bona  fide  and  onerous  in- 
dorsee, end  appoinu  parties  cobe  farther  hisard  in  the  erase.— 
jy^^e^-^Xhe  bills,  for  payment  of  whioh  the  present  actio|i  is 
brought,  were  indorsed  to  the  respondent  in  very  suspicious 
circamslanoesi  as  admitted  by  himself  in  his  replies,  and  they 
were  still  more  suapidou?,  if  the  statements  of  the  advocator  in 
^r  defences  be  true.  He  now  admits,  upon  oath,  that  the 
only  value  he  paid  to  M'Carter,  tbe  indorsei  ibr  these  bills,  was 
e-counter  acceptance  for  ;£1 10,  which  M*Carter  seems  to  have 
discounted,  hot  afterwards  to  have  retired  himself.  Tbe  trans- 
action, therefore,  was  merely  ^n  accommodation  to  M* Cater. 
Before  the  respondent  paid  any  part  of  the  contents  of  the  bill 
which  he  had  so  accepted  to  M'Carter,  he  had  brought  the  pre- 
sent action  a^ist  the  advocator,  and  her  defences  had  been  re- 
turned, containing  her  statement  with  regard  to  the  fraudulent 
9iode  in  which  M^Carter  bad  obtained  the  biUs.  If  the  respon. 
dsnt  had  been  in  bonafide,  he  coidd  not  have  failed  to  disclose 
all  the  circumstances  of  the  case  in  bis  replies,  which  would 
have  enabled  the  advocator,  by  a  multiplepoinding  or  otherwise,  to 
have  prevented  M' Garter  from  receiving  payment  of  the  counter 
acceptance  until  the  whole  matter  had  been  investigated— and 
that  would  have  been  done  without  loss,  and  with  perfect  safety 
to  the  respondent  Instead  of  doing  so,  the  respondent  shelter- 
ed himself  under  the  general  averment,  that  he  was  a  bona  fide 
a^d  ouerous  indorsee,  and  went  on  afterwards,  as  he  swears, 
paying  M^Cwter,  in  three  several  instalments,  at  the  distance  of 
several  months  from  each  other.  It  appears  to  the  Lord  Ordi- 
»ary,  that  this  amounts  to  satisfactory  evidence  of  collusion  be- 
tween the  respondent  and  M' Carter.*' 

The  vespondent  reclaimed,  and  pleacfed<— That  in 
^very  cine,  where  a  reference  was  made  to  the  oath  of  a 
party,  tbe  Jadge  was  n.ot  entitled  to  travel  out  of  it. 


After  this,  the  faeta  in  tbe  record  were  notbiiig,^ho8e 
in  (be  deposition  most  be  talcen  as  the  hile.  Even  if 
their  Lordships  were  convinced  that  Ihe  respondent's 
statement  was  false,  and  that,  morally  q;>eaking,  he 
was  wrong,  the^B  were  boond  to  adhere  to  his  deposi- 
tioik  Tho  reference  was  a  contract  between  the  par- 
ties ;  and  the  facts  stated  in  tbe^  Lord  Ordinary's  note 
8nd  JLodgment,  were  extrinsic  of  tbe  oath,  in  which 
nothing  appeared  from  which  the  non-onerositjr  and 
bona  jSdet  could  be  deduced.  Answered — No  money 
was  given  by  the  respondent.  There  was  no  debt 
between  tbe  parties.  Five  years  had  elapsed  from  the 
death  of  the  aecepUNr  of  the  bilk,  and  four  monthi 
before  any  payment  waa  made,  the  present  action  had 
been  raised.  Althoogh  certain  facts  wece  proved  by 
tbe  reference  before  tne  CoBrt,  still  that  dia  not  pre* 
dude  their  Lordships  from  looking  at  the  record,  to 
see  if  the  respondent  were  an  onerous  holder  of  the 
biJls  in  qaettion.  Replied-— llie  day  after  the  ac- 
ceptance, was  tbe  respondent  not  an  onerous  and6ona 
^e  holder,  as  much  as  if  he  had  given  mone^  ?  Where 
lies  tbe  difference  between  a  discountable  bill— for  ths 
payment  of  which,  if  dishonoured,  the  respondB&t 
would  have  been  liable— -and  cash  ?    At  advising, 

Lord  BtOgraif  mSJk,  that  on  seeing  there  wis  a  reference  to  Uie 
respondent* 8  oe^,  he  had  read  noUiing  bat  tbat  document,  and 
he  could  not  look  npon  him  as  an  onenmt  and  ftonajSdc  hdderof 
the  bills  in  qneation.  In  the  firtt  nlace,  they  had  been  in  the 
drawer's  bands  for  five  years  alter  raey  Were  doe,  and  at  sue! 
a  distance  of  time,  he  thought  they  shonld  be  recHved  cvsi  aoiff. 
Second^  No  money  Was  paid  for  the  Wlis  in  dispute.  Tlwj 
were  meiely  aosomnMidMion  hills*  But  It  Is  aigued  tbat  a  duu 
eotmtable  biU  was  gtien  for  then,  and  that  such  is  the  same  u 
cash,  and,  therefore,  that  the  respondent  was  an  onerous  sod 
bontifidt  bolder.  6ut  he  demurred  t6  that  proposition.  He 
did  not  think  that  it  was  an  onerooa  transaction. till  paTsnentim 
made.  Suppose  a  merehant  got  aocomaiodaSMm  bittt  to  neet  o 
expected  run,  which,  however,  never  took  ^Aa/tt,  wotdd  he  be  i 
^na  jEcfe  por^  if  be  used  them  ?  He  thought  not.    Here  the  re- 

rdent  admitted,  that,  when  the  tot  instalment  was  psid, 
bill  was  in  the  hands  of  M<  Carter,  the  drawer.  This  ap- 
peared to  him  to  be  a  ver^  strange  circttmstanee.  Ha  thought 
the  Lord  Ordinary  was  right 

Lord  Ort^  thought,  tbst^  after  what  had  faflcB  finmi  IM 
Balgrs]^,  tbe  Case  was  one  of  as  great  impOrtvioe  as  had  ever 
come  into  Ck>urt.  The  question  before  the  Conrt  was  sioiply 
this,  Whether,  after  an  oath  emitted  on  a  reference  by  the  oppo* 
site  party,  and  not  contrary  to  the  reference,  the  Court  was  to 

?;o  back  upon  argument,  and  allow  refefence  to  be  nude  to  tbe 
acts  in  the  record.  He  Was  of  opinion,  that  all  suefa  piocediire 
was  contra^  to  tbe  law  of  Scotbuid.  A  referetice  t»  oath  was 
a  solemn  contract  between  the  fnurtieS,  and  no  docomeot,  and  no 
evidence  whatever,  could  thereafter  be  received  n^arding  the 
obligation  in  question,  though  the  unsuccessfol  pert^  might  have 
the  deponent  prosecuted  before  the  cfiminal  eoiirt,if  hethoogfat 
fit,  for  perjury.  That  was  his  only  remedy.  At  xht  esamiaa- 
tion  of  the  respondent,  tbe  advocator  shonld  have  called  for 
production  of  his  books,  and  all  other  documents;  but  not 
having  dorie  so,  it  was  now  too  late  to  insbt  upon  it    If  such 

{wactiees  weie  allowed,  it  would  open  a  door  to  serioos  irregu* 
arities.  An  oath,  such  as  that  under  consldenlion,  was  in- 
tended for  the  expiscation  of  the  truth,  and  perhaps  justice 
might  be  obtained  by  a  re-examination  of  die  respondent,  thovgh 
he  was  of  opinion  that  it  could  not  be  attained  ill  the  way  pro- 
pose<^  by  the  reclaimer. 

Lord  GUUbs  had  been  rather  pnzsled  by  the  ease ;  but  be  «ts 
decidedly  of  opinion,  that  where  an  oath  had  been  taken,  ibe 
Court  could  not  go  beyond  it,  but  roust  stand  by  the  facts  tbere^ 
in  sworn  to  as  proved.  Even  strong  suspicions  of  maia/'feh 
resulting  from  the  facts  sworn  to,  would  not  avail ;  Ibr  suspicion 
Was  not  proof.     Besides,  the  proof  of  matttjidett  at  the  tioie  of 
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"c 

agree  to  perform  the  carriage  of  four  hundred  stvncs  of  coals 
from  Dollar  to  your  house  at  Woodend." 

This  the  por;Suer  accepted  as  follows : — 

"  I  agree  to  the  above  terms  of  lease  for  the  farm  of  Ardbcnny, 
the  mill  being  left  of  same  value  at  expiry  os  at  entry." 

The  defender  entered  to  possession  at  Martinmas* 
1827,  and  at  Candlemas  182B  paid  £99,  19.  11.,  th& 
half  year's  rent,  according  to  the  acres  and  fiars.  But 
at  Whitsunday,  disputes  arose  between  the  parties, 
both  as  to  the  ra^a  of  fiars,  and  as  to  alleged  deduc- 
tions from  the  rents.  The  pursuer  raised  two  pro- 
cpsses  of  sequestration  against  the  defender,  one  ia 
May  1829,  which  he  abandoned  before  closing  the  re- 
cord ;  the  other  in  July  1829.  He  afterwards  brougUtr 
«  removing,  and  instituted  various  other  'proceedings 
against  the  tenant,  without  success.  And  at  length 
bo  raised  a  reduction  of  tho  niissivesi  upon  this  among 
other  grounds,  that 

**  the  foresaid  pretended  missive  or  agreement,  containing  a> 
special  reference  to  the  Scots  acre  of  land,  according  to  which 
the  rents  of  the  de£endcr*8  possession  were  stipulated  to  be  paid» 
and  containing  no  specification  of  the  ratio  or  proportiou  whicb 
the  Scots  acre  hears  to  the  Imperial  standard  acre,  and  as  there 
are  no  bqlls  in  the  imperial  standard  measure  for  grain,  is 
null  and  void,  in  terms  of  the  act  5th  Geo.  IV.  cap.  74,  sect.  15« 
wberehv  it  is  enacted,  <  That  from  and  after  the  1st  day  of  May 
1825^  all  contracts,  bargains,  sales,  and  dealing»,  which  shall  be 
made  or  had  within  any  part  of  the  United  Kingdom  of  Great 
Britain  and  IreUnd,  for  any  work  to  be  done,  or  for  any  goods, 
wares,  merchandize,  or  other  thing  to  be  sold,  delivered,  done,  ob 
agreed  for  by  weight  or  measure,  where  no  special  agreement 
shall  be  made  to  the  contrary,  shall  be  deemed,  taken,  and  con«> 
strued  to  be  made  and  had  according  to  the  standard  weights 
and  measures  ascertained  by  this  act ;  and  in  all  cases  where  any 
special  agreement  shall  be  nuule  with  reference  to  any  weight 
or  measure  established  by  local  custom,  the  ratio  or  proportion 
which  every  such  local  weight  or  measure  ahail  bear  to  any  of 
the  said  standard  weights  or  measures,  shall  be  esqiressed,  de* 
cUred,  and  specified  in  spch  agreement,  or  otherwise  such  agree- 
ment shall  be  null  and  void:" 

pleading^^that  the  agreement  in  qnestion  having  been 
entered  into  after  the  1st  day  of  May  1*825,  and  eon- 
taining  a  special  agreement  with  reference  to  the 
Scotch  acre  of  land — the  Perth  boll  of  wheat — tho 
firlot  of  barley-^— and  peck  of  oats,  and  stone  of  coals, 
but  without  expressing,  declaring,  and  specifying 
therein  the  ratio  or  proportion  which  they  bear  to  tho 
standard  weights  or  measures — the  same  is  null  and 
void  in  terms  of  the  Act  5  Geo.  IV.  cap,  74-.  Against 
this  action  the  defender  pleaded ~I.  That  the  clause 
of  the  statute  founded  on  by  tho  pursuer^  has  no  ap- 
plication to  contracts  for  the  sale  or  lease  of  lands  by 
the  Scots  acre,  or  to  rents  payable  in  Scotland  by  bolls 
or  other  customary  measures. — IL  That  the  pursuer 
would  be  barred,  personali  exceptionCf  from  attempting 
to  take  advantage  of  the  enactments  of  the  said  sta- 
tute, even  if  they  applied  to  this  case,  after  inveigling 
the  defender  into  the  lease  in  question,  and  inducing 
hiro,  on  the  faith  of  this  contract,  to  expend  so  much 
money  and  labour  as  he  has  already  done,  in  buildings 
and  other  improvements.  The  preamble  of  tho  Act 
bears,  that 

"  whereas  it  is  necessary  for  the  security  of  commerce,  and 
for  the  good  of  the  community,  that  weights  and  measures 
should  be  just  and  uniform  ;  and  whereas,  notwithstanding,  it  is 
provided  by  the  Great  Charter,  that  there  shall  be  but  one 


the  reference,  lay  on  the  advocator.  No  advantage,  however, 
was  taken  of  this.  When  a  man  applied  for  accommodation, 
and  got  a  discountable  bill,  he  considered  that  as  it  was  immc* 
(I !.<[(' !y  aval lublc,  it  was  the  same  as  cash;  and,  therefore,  that 
the  respondent  must  be  held  as  an  onerous  holder.  In  the  pre- 
bi  nt  case,  lio  did  not  seo  how  there  could  bo  any  collusion,  be> 
cMise  M* Carter,  the  drawer,  was  de facto  compelling  the  accep- 
tor to  pay  the  bills. 

Lord  President  was  of  the  same  opinion  as  that  delivered  by 
Loiti-i  Craigie  and  Gillies,  and  thought  it  would  be  competent, 
on  a  re-examination,  to  call  for  production  of  the  rcspoudcnt's 
bill  for  j6  1 10,  and  also  for  bis  books.  Neither  of  these  had  been 
demanded  in  the  former  eaaimination. 

The  Court  then  pronounced  this  interlocutor  : 

'*  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
a^inst ;  and  before  answer,  remit  to  Mr  Graham  Spiers  to  re- 
examine the  respondent,  James  Pollock,  on  the  advocator's  re- 
ference, and  to  report  the  oath  to  the  Court,  and  hold  Mrs 
Young's  trustees  as  parties  duly  sisted,  in  terms  of  the  minuto 
in  process.** 

First  Diviston.-.-Lord  Ordinary,  Corebouse.— ^c/.  Jameson 
and  James  Psterson. — Ait,  Cuninghame  and  . — 

William   Waddell,  W.S.,  and  Wothenpoon  &  Mack,  W.S., 
Agents.«-.Sir  W.  Scott,  Clefk.«-[J.  W.  H.] 

25ih  May  1832. 

No.  317. — RoBEET  Heney,  2'ursver,  v.  Alexanoee  M'Evan, 

Defender. 

Lmdlord  and  Tenant^Lease— Act  of  Parliament,  5  Gea  IV. 
c.  74. — Nullity — ffetil,  that  the  Statute  regarding  weights  and 
measuretf  5  Geo.  IV,  c.  1^  does  not  warrant  reduction  of  a  lease 
qflandSf  fiom  which  it  is  alleged  that  particulars  required  bjf 
that  Statute  to  be  specified  therein  have  been  omitted. 

On  the  29th  of  October  1827,  the  defender,  nnder 
the  pursuer's  eye,  wrote  an  offer  for  the  farm  of 
Ardbenny,  belonging  to  the  latter,  in  ^he  foUowing 
terms  ;-^ 

««  Sia,— I  niftke  offer  of  the  following  yearly  rent  for  the  faitn 
of  Ardbeninr,  as  now  possessed  by  yourself,  for  a  lease  of  nine- 
teen vears  from  the  term  of  Martinmas  first,  viz.  one  half  boll 
of  wheat,  three  firlota  of  barley,  six  pecks  of  oats,  all  of  the  fiars 
prices  of  the  county,  payable  at  two  terms,  viz.  Candlemas  and 
Whitennday,  beginning  the  first  payment  at  Candlemas  1829 ; 
but  as  the  fiars  prices  may  not  then  be  fixed,  a  sum  nearly  what 
rniay  then  be  considered  a  half-jrear's  rent  shall  then  be  paid  to 
account,  and  the  balance  of  the  year'^  pent  shall  be  folly  paid  up 
at  Whitsunday  foUowing,  for  each  Scots  acre  of  arable  land ; 
you  to  give  £S5  to  assist  in  building  a  house  on  the  farm,  de- 
<lucted  off  first  rent,  also  the  stones  of  the  old  office-honse,  near 
the  present  dwelUng-honse.  I  am  to  put  what  is  now  fences  in 
repair,  and*  keep  them,  and  leave  so  at  the  expiry  of  the  lease;— 
and  if  any  new  fences  shall  be  necessary,  1  agree  to  make  the 
fuime,  you  paying  half  the  expenses  thereof,  except  the  fences  to 
))rotect  your  plantations,  which  jrou  shall  keep  up  during  the 
lease.  I  am  to  have  liberty  of  watering  my  cattle  and  horses  in 
the  north-east  comer  of  the  park,  where  the  dwelling-house  now 
stands ;  also  liberty  of  a  road  for  mv  cattle  to  pass  and  repass 
through  the  ground  possessed  h|^  Mr  Andrew,  to  the  low  ground 
of  the  farm.  The  rotation  of  cropping :— 'First  year  oats,  second 
barley,  third  fallow  or  green  crop,  fourth  barley  or  wheat  sown 
with  grass  seeds,  fifth  hay,  sixth  and  seventh  pasture ;  or,  in  tlie 
tenant's  option,  first  year  oats,  second  year  ullow,  third  wheat, 
the  fourth  green  crop,  the  fifth  barley,  the  sixth  hay.  The  dung 
and  fallow  at  present  upon  the  fiirm  to  be  allowed  me,  without 
>'Bluation,  at  entry  of  the  lease.  I  am  to  allow  what  then  may 
be  upon  the  farm,  without  valuation,  at  the  expiry  of  the  lease. 
You  are  to  have  liberty  of  the  present  road  by  the  west  of  low 
ground.  The  new  wheel  for  the  thrashing-mill  to  be  put  up  by 
you  on  or  before  Lammas  next  The  thrashing- mill  to  be  taken 
at  valuation,  without  any  payment  at  the  entry,  and  left  at  valu- 
ation at  exjfiry  of  the  lease.  You  shall  have  the  lilierty  of  the 
thrashing-mill  for  the  crop  that  is  now  upon   Ardbcnny.     I 
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measure  and  one  weight  throughout  the  realm,  and  by  the 
Treaty  of  Union  between  England  and  Scotland,  that  the  same 
weights  and  measures  should  be  used  throughout  Ghreat  Britain 
as  were  then  established  in  England ;  yet  different  weights  and 
measures,  some  larger  and  some  less,  are  still  in  use  in  various 

JJaces  throughout  the  United  Kingdom  of  Great  Britain  and 
reland,  and  the  true  measure  of  the  present  standards  is  not 
verily  knowik  which  is  the  cause  of  great  confusion  and  of 
manifest  frauds :  For  the  remedy  and  prevention  of  these  evils 
for  the  future,  and  to  the  end  that  certain  standards  of  weights 
and  measures  should  be  established  throughout  the  United 
Kingdom  of  Great  Britain  and  Ireland,  be  it  therefore  enacted/' 

The  Act  then  speciBed  the  different  weights  and 
measures  which,  after  21  st  May  1825,  were  to  consti' 
tate  the  imperial  standard.  Then  followed  Tarious 
regulations  for  the  execution  of  the  Act.  The  17th 
and  18th  sections  had  ttie  same  marginal  summary, 
viz.  '*  for  ascertaining  rents,  &c  payable  in  grain  or 
malt,"  &c.,  only  substituting  '*  Scotland"  in  the  latter, 
for  "  England  and  Ireland."  The  former  comipenced 
thus : — 

"  And  for  the  purpose  of  ascertaining  and  fixing  the  payments 
to  be  made  in  consequence  of  all  cxi<ting  contracts  or  rents  in 
England  and  Ireland,  pa^ble  in  grain  or  malt,  or  in  any  other 
commodity  or  thing,  and  in  consequence  of  any  toll  op  rate  here- 
tofore payable,  according  to  the  weights  and  measures  hereto- 
fore in  use,  be  it  enacted  :** 

And  proceeded  to  fix 

"  the  amount,  according  to  the  standard  of  weight  or  measure 
by  this  act  established,  of  all  existing  contnicts  or  rents  payable 
in  grain  or  malt,  or  any  other  commodity  or  thing,  or  with  re* 
ference  to  the  measure  or  weight  of  any  such  grain,  malt,  or 
other  commodity  or  thing,  and  the  amount  of  any  toll  or  rate 
heretofore  payable  according  t»  any  weights  and  measures  here- 
tofore in  use  within  such  counties,  cities,  towns,  or  places  re- 
spectively." i\nd  it  is  declared  that  **  the  amount  so  to  be 
ascertained  shall  be  the  rule  of  payment  in  regard  to  all  such 
contracts,  rents,  tolls  or  rules,  in  all  time  coming.*' 

The  latter,  on  the  other  hand,  ran  thus  : — 

"  And  for  the  purpose  of  ascertaining  and  fixing  the  pay- 
ments  to  be  made  of  all  stipends,  feu-duties,  rents,  tolls,  customs, 
casualties,  and  other  demands  whatsoever,  pavable  in  grain, 
malt,  or  meal,  or  any  other  commodity  or  thing,  in  that  part  of 
the  United  Kingdom  called  Scotland,  or  in  any  place  or  district 
of  the  same,  be  it  enacted  ;" 

omitting  the  word  "existing."  The  SheriflT  had,  un- 
der the  statute,  obtained  the  verdict  of  a  Jury  on  the 
proportions  between  the  local  and  standard  weights 
and  measures.  Tlie  Lord  Ordinary  ordered  cases  to 
the  Court,  adding  the  following 

"  Note, — The  great  importance  of  the  question  raised  in  this 
cause,  to  the  proprietors  and  tenants  of  this  country,  renders  it 
necessary  that  it  should  be  decided  by  the  Court  in  a  deliberate 
manner,  and  as  speedily  as  circumstances  will  admit  of.  The 
question  itself  appears  to  the  Lord  Ordinary  to  be  by  no  means 
free  from  difficulty.  The  point  is  short  and  simple.  The  par- 
ties entered  into  a  contract  of  lease  for  19  years,  by  missive 
letters  exchanged,  in  which  the  terms  and  conditions  of  the  lease 
were  definitely  expressed,  the  rent  being  fixed  at  a  half  boll  of 
wheat,  three  firlots  of  bariey,  and  six  pecks  of  oats  for  each 
Scotch  acre,  payable  by  the  fiars  prices.  The  contract  thus 
entered  into  was  followed  by  full  possession  of  the  farm,  and 
by  the  payment  of  a  half-year's  rent.  After  this,  the  parties 
got  into  litigation.  And  now,  the  pursuer  (th6  hmdlord)  in- 
sists in  this  action  of  reduction  for  setring  aside  the  contract  of 
lease,  on  the  ground  that  though  the  missives  have  fully  ex- 
pressed  the  terms  of  the  bargain,  they  have  not  expressed  the 
proportions  which  the  several  measures  mentioned  bear  to  the 
imperial  standard  measures,  whereby,  he  maintains,  the  lease  is 


rendered  absolutely  void.     It  is  unnecessary  to  make  sny  re- 
mark on  the  general  character  of  this  plea.     That  is  too  plain 
to  require  observation.     But,  whatever  may  be  thought  of  it,  it 
must  be  dealt  with  according  to  law ;  and,  when  the  Lord  Or- 
dinary  reflects  on  the  extent  to  which  leases  liable  to  the  same 
objection  may  have  been  entered  into,  he  must  feeKthe  impor* 
tance  of  carefully  weighing  the  merits  of  it.     He  is  not  at  pre- 
sent able  to  enter  into  the  view  taken  by  the  defender,  that  the 
provisions  of  the  statute  do  not  at  all  apply  to  contracts  relative 
to  the  rents  of  lands  in  Scotland.     The  words  of  the  15th  sec- 
tion appear  to  be  so  broad  as  naturally  to  comprehend  that  n^e. 
But,  considering  them  in  connection  with  the  17th  and  18ch 
sections,  there  is  very  great  difficulty  in  coming  to  any  other 
conclusion.  For  the  17tn  section,  which  refers  to  lands  in  Eng- 
land,  is  framed  for  the  express  purpose  of  regulating  the  pay- 
ment of  rents  under  leases  which  were  then  existing;  wbicli 
seems  to  establish  beyond  any  doubt,  that  the  Idth  section  was 
understood  to  comprehend  contracts  for  the  rents  of  lands ;  and 
if  the  words,  which  relate  indiscriminately  to  every  part  of  tU 
kingdom,  were  understood  to  include  contracts  for  rent  in  Eng- 
land, it  would  not  be  easy  to  reach  the  conclusion  that  they  do 
not  also  comprehend  similar  contracts  in  Scotland.     The  argu. 
ment  is  therefore  reduced  to  the  narrow  point,  that  in  the  18tb 
section,  which  relates  to  Scotland,  the  word  '  existing*  is  not 
used.     But  the  Lord  Ordinary  has  great  difficulty  in  thinking 
that  this  circumstance  is  sufficient  to  render  the  scope  and  pur- 
pose of  this  clause  different  from  those  of  the  1 7th,  or  to  con- 
vert it  into  a  clause  exceptive  of  lonts  in  Scotland  from  the  ge- 
neral operation  of  the  I5th  section.     Neither  is  he  satisfied  that 
bolls  and  firlots  and  pecks  and  Scotch  acres  are  not  to  be  eon* 
sidered  as  local  measures  in  the  sense  of  the  statute.  He  thinks 
that  they  certainly  are  so.  As  to  the  bolls,  &c.  indeed,  it  might 
perhaps  be  held  that  they  are  to  be  taken  as  meaning  imperiiil 
bolls,  firlots,  and  pecks,  or  the  measures  defined  in  the  Sheriff's 
books  as  corresponding  thereto,  nothing  to  the  contrary  being 
expressed.     But  the  Scotch  acre  is  a  measure  so  plainly  peeu- 
liar  and  local,  that  if  the  15th  section  is  to  have  any  effect,  it 
seems  clearly  to  apply  to  it.     But,  although  tbe  Court  should 
hold  that  these  pleas  of  the  defender  cannot  be  sustained,  the 
Lord  Ordinary  still  thinks  that  the  case  is  one  of  great  difficol- 
ty.     The  statute  relates  altogether  to  contracts  or  agreementi. 
out  a  lease,  by  the  statute  law  of  Scotland,  is  something  more 
than  a  contract.     When  the  contract  has  been  clothed  with  pos- 
session, it  becomes  a  real  right.     The  deciaionr  of  the  Cdurt 
have  gone  very  far  in  establishing,  that  any  wriiiv  however 
defective  in  statutory  requisites,  if  followed  bv  possess^  ^n,  con- 
stitutes a  good  lease,  to  give  the  tenant  a  real  right  unv  *  the 
Act  1449.     The  most  informal  writing,  though  it  shouts  ^ot 
even  express  the  whole  terms  of  the  leasee  or  in  particular  V 
precise  rent,  has  been  held  sufficient  to  sustain  tbe  ritle  of  pos- 
session, the  terms  being  otherwise  ascertained.     But,  if  other 
statutes,  which  are  held  to  contain  sanctions  of  nullity,  are 
overruled  by  the  force  of  possession,  as  constituting  tbe  real 
right,  it  will  be  a  veiy  serious  question,  whether  the  right  mu!it 
totally  fall,  even  where  there  is  tbe  most  distinct  and  specific 
and  probative  written  contract,  followed  by  possession,  wbererer 
the  provisions  of  the  late  statute  have  not  been  observed.    If 
the  plea  of  the  pursuer  be  good,  it  must  apply  to  a  feu-contraet 
or  disposition,  even  after  seisin  has  been  taken  and  reecnded. 
This  would  be  strong  enough.     But  yet  even  a  feu-right  is  not 
so  strong  a  case  as  that  of  a  lease.  For  a  feu  can  only  be  made  by 
a  regular  deed,  and  seisin  can  only  be  taken  on  a  technical  pre- 
cept, and  can  only  be  made  effectual  by  a  technical  instnimenL 
But  the  law  is,  that  a  real  right  of  lease  may  be  constituted  by 
possession  following  on  the  most  informal  writing.    And  the 
question  is,  whether,  after  a  real  right  is  so  constituted  under 
all  the  former  laws,  it  can  be  annulled  by  provisions  which  re- 
late only  to  simple  contracts  or  agreements?     The  Liord  Ordi* 
nary  sees  very  well  that  there  are  dangen  and  difficulties  con- 
nected with  this  view  of  the  question.     But  the  difficulty  of 
supporting  the  pursuer's  plea,  consistently  with  the  established 
law  of  Scotland,  appeara  to  him  to  be  very  great ;  and  the  dan- 
ger of  it  is  manifest.     At  least,  if  a  lease  so  circumstanced  is 
null  and  void,  it  is  full  time  that  a  matter  of  law,  which  roust  fo 
constantly  and  deeply  affect  the  practice  and  good  faith  of  both 
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landlords  and  tenants,  ftbould  be  made  dearlv  known.  The  de- 
fender has  endeavoured  to  maintain,  that  the  pursuer  may  be 
held  to  be  barred  from  founding  on  the  statute  by  personal  ex- 
ception ; — and  the  plea  deserves  attention.  But  it  is  to  be  con- 
sidered, that  unless  the  limits  of  such  a  plea  could  be  very 
specifioilly  determined,  there  would  be  danger  of  defeating 
the  statute  attogetber,  and  that  it  is  not  easy  to  see  how 
a  statutory  nullity  in  an  agreement  otherwise  perfect,  can  re- 
ceive its  niir  effect,  if  facts  inferring  the  consent  of  parties  to 
waive  it  were  sufficient  to  prevent  the  nullity  being  pleaded. 
With  these  remarks,  the  Lord  Ordinary  reports  the  case  for  the 
coDsideration  of  the  Court.** 

At  first  advising,  24th  Jaanary  1832, 

Lord  Meadowba$tk  thought  that  there  was  a  point  not  touched 
\j  the  Lord  Ordinary  iii  his  admirable  interlocutor.  He  would 
fiice  to  have  additional  cases. 

The  Lord  Justice-Clerk  would  ask,  whether  there  was  any  thing 
in  the  act  more  powerful  than  in  other  acts,  the  effect  of  which 
has  been  overcome  by  imperfect  missives.  He  would  call  the 
attention  of  parties  particuUirly  to  section  9  of  the  statute.  There 
the  words  about  baigains,  &c.,  are  the  ipiissima  verba  of  section 
Idi    Could  rents  of  land  be  included  ? 

The  Court  ordered  a  viva  voce  argument  by  counsel 
on  each  side.     Thereafter,  on  again  ad?ising, 

The  TAfrd  Justice-Clerk  observed,  that  the  action  was  rested  on 
only  one  section  of  the  statute.  The  pursuer  most  show  clearly 
that  the  case  falls  under  section  15  of  the  statute.  It  said  nothing 
about  reduction.  The  first  part  of  section  9,  applied  to. certain 
ipecial  articles, — ^the  second  part,  to  all  goods  whatever.  There 
ven  no  broader  words  in  section  15,  and  it  could  never  apply  to 
rents  of  hind ;  for  subsequent  words,  bearing  reference  to  previ- 
ous general  words,  could  never  be  more  broadly  interpreted. 
The  word  <'  existing,**  did  not  occur  in  the  clause.  Tbe  18th 
section  explained  why  there  was  no  declaration  of  nullity  as  to 
rents.  And  although  the  action  was  not  founded  on  sections  17 
vd  18,  it  was  fair  to  refer  to  them,  in  order  to  ascertain  the 
•neaning  of  the  Legislature.  If  the  Lord  Ordinary  held  the 
opinion,  that  clause  17  applied  only  to  existing  contracts,  he  dif- 
fered from  him.  He  had  a  clear  opinion  on  the  Act,  that  the  pur- 
suer was  not  entitled  to  prevail,  and,  therefore,  he  would  abstain 
from  considering  the  personal  objection,  which  would  otherwise 
bave  demanded  very  grave  consideration, — for  was  it  possible  to 
find  any  one  entitled  to  draw  a  lease,  and  then,  after  things  were 
n' :  entire,  by  sequestration  under  it,  to  turn  round  and  say,  that 
e  would  obtain  a  declaration  of  nullity  against  his.  own  work? 
There  could  be  no  mistake  as  to  the  nature  of  the  action. 

Lord  Glenlee  concurred.  Even  if  it  were  true,  that,  on  some 
other  dause,  a  bargain  for  granting  a  lease  could  be  set  aside,  the 
libel  bad  been  laid  on  this  single  clause.  As  to  the  personal 
objection,  it  was  a  well  known  rule  of  law,  that  no  man  could 
take  benefit  from  his  own  fault  or  neglect  If  the  pursuer  had 
omitted  to  insert  what  he  ought  to  have  inserted,  could  he  now 
found  on  his  own  omission  ? 

Lord  Meadowbank  concurred. 

Lord  Cringletie  could  have  wished  to  be  of  tbe  same  opinion — 
but  could  not  put  the  same  construction  on  the  statute.  The 
question  was,  whether  the  lease  was  a  good  one  under  the  sta- 
tute,-.not,  could  the  landlord  be  forced  to  grant  a  good  lease, 
which  would  be  a  subsequent  question.  A  lease  Mrasa  contract ; 
and  looking  to  sections  17,  18,  and  the  side  notes,  it  was  plain 
that  the  Act  applied  to  all  contracts,  with  different  machinery  of 
operation,  for  the  two  countries.  Tbe  Act  could  not  be  sup- 
posed to  authorise  contracts  to  be  made  in  future,  contrarv  to 
law.  The  lease  was  clearly  null,  and  no  act  or  deed  could  va- 
lidate it.  It  was  just  in  the  situation  of  a  usurious  bill.  As 
to  tbe  question  of  homologation  and  personal  exception,  he  could 
only  say,  that  if  any  personal  exception  made  this  a  good  lease, 
it  would  virtually  repeal  the  statute.  He  did  not  believe  that 
at  the  framing  of  the  lease.  Colonel  Henry  knew  the  law.  And 
imlrsK  be  was  proved  to  have  known  the  application  of  the  sta- 
^ote,  hotnologation  could  never  operate  against  him.  But  the 
•icrion  was  certainly  contra  Jidenu 


The  Court  repelled  the  reasons  of  redaction,  and 
assoilzied,  «rith  expenses. 

Authorities  for  Pursuer. — 26th  Geo.  III.  c.  60,  sec.  17; 
34th  Qeo,  HI.  c.  68.  sec  17 ;  Brown  on  Sale,  p.  68,  and  Cases 
there ;  pp.  81,  85.  and  Cases  there.  Shaw  v,  Mann,  20th  Jan. 
1809.  Carmalt  v.  Haggerty,  llth  February  1823;  Brown's 
Synopsis,  p.  2257.     5th  Geo.  I V.  c.  74. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act.  Dean  of 
Faculty  (HopeX  •A*  Wood.-*^^.  More,  Skene,  Jameson.— 
Charles  C.  Stewart,  W.S.,  and  James  Adam,  W.S.,  Agents.- 
-«Mr  Rolhuid,  Clerk [T.  C] 

'  26th  Mat/ ]S32. 

No.  SiS, — Jane  A.  Osbornjc,  jidoocaior,  v.  William  Baowna 

*   Jieq)ondent, 

Process  ->- Expenses — Auditor's  Report-^ Honorary — Expenses 
of  process  having  been  found  due  to  one  part^f  a  fee  to  CouruAfor 
ophuont  as  to  whether  an  advocation  slwuld  be  brought,  cUlowed 
OS  part  of  these  expenses. 

In  this  case,  reported  antey  Vol.  IV.  No.  327,  p. 
4S5,  the  advocator  had  included  in  her  account  of 
expens^Sy  a  fee  which  had  been  paid  to  counsel  for  an 
opinion,  as  to  whether  there  were  ffood  grounds  for 
bringing  the  advocation.  The  Auditor,  in  taxing  the 
account,  disallowed  this  fee, — whereupon  the  advoca- 
tor lodged  a  note  of  objections ;  upon  advising  which, 

Lord  President. — I  think  the  fee  should  be  allowed* 
Lortl  BtUgray. -^It  is  one  of  those  cases  in  which  the  advice 
of  counsel  was  of  the  greatest  importance;  and  it  was  most 
proper  to  take  an  opinion  upon  the  subject.     I  wish  parties 
would  oftener  consult  counsel  in  such  cases  than  they  do. 

The  Court  sustained  the  objection  to  tbe  Auditor's 
report*  and  allowed  the  fee. 

First  Division.-— ^c*f.  Cuninghame.— ^//.  A.  Wood.— Gretg* 
&  Morton,  and  Bowie  &  Campbell,  W.S.,  Agents.— Sir  W. 
Scott,  Clerk.>.[/.  W.  /).] 

26lh  May  1832. 

No.  349i — Margaret  Fenton,  Pursuer,  v.  Susanna  Scott, 

&  Others,  Defenders. 

Aliment— ^^'tneni  of  £4  a^ar  awardedf  of  consent,  to  a  widowt 
out  of  th^ pritperty  left  by  her  husband  to  an  only  cfiild,  the  rent 
of  which  was  admitted  by  the  child  to  be  only  £9  or  j£10  per 
annum, 

James  Scott,  the pnrsner's  husband,  died  in  June  1824, 
having  previously  executed  a  trust-deed,  conveying  his 
whole  property  for  behoof  of  the  defender,  his  only  child. 
Having  made  no  provision  for  the  pursuer,  his  widow, 
•  she  brought  the  present  action,  concluding  for  £10  per' 
annum,  or  such  other  sum  as  should  be  deemed  suit- 
able, in  name  of  aliment.  The  rent  of  the  property 
was  stated  by  the  pursuer  to  be  £19  per  annum,  but 
the  defender  alleged  that  it  did  not  exceed,  if  the  debts 
due  by  her  father  were  deducted,  above  £9  or  £10* 
She  oifered,  however,  to  pay  £i  per  annum  to  the 
pursuer  as  aliment.     At  advising. 

Lord  Prtsident. — The  sum  offered,  is  as  much  as  we  could 
give,  if  we  were  to  give  any  sum  at  all  in  such  a  case. 

The  following  interlocutor  was  then  pronounced  : 

««  The  Lords,  of  consent.  Find  the  defender  liable  to  the  pur- 
suer for  the  sum  of  £4  per  annum  of  aliment,  in  terms  of  the 
offer  made  in  the  defences,  and  that  from  and  after  the  date  of 
citation  in  this  action,  payable  half-yearly  as  libelled,  and  decern 
— two  words  delete  before  signing ;  decern  also  for  £2  of  ex- 
penses, and  for  the  expense  of  extract." 

First  Division. — Jcl.  Carlyle. — Alt.  Christison.— J,  Watson, 
W.S.,  Agent.— Mr  Bruce,  Clerk.— [J.  fK  /).] 
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2dth  M(Uf  1833* 

No.  S50.— Christian  Strwart  or  MENznes,  &c.,  Puriuert,  »• 

John  Menzieb,  Defender, 

Aliment — Illegitiniacy — Circumstances,  in  which  the  mother  qf 
two  ehiidren  who  was  pwrsmng  on  action  qf  declarator  qf  mar* 
riage  against  the  proprietor  of  an  entailed  estaleffram  which  he 
onfy  received  j£20O  a^year^  wa»  allowed  £15  per  annum/or  the 
maintenance  of  each  of  her  children. 

The  parsaen  breaglit  an  action  of  declarator  of  le- 
fiptifnacy,  dtment^  &e.  af^inst  the  defendert  setting* 
forth — That  in  Aoril  1825,  Christian  Stevrart  entered 
into  the  service  or  the  defender,  at  his  residence  at 
DuneaTes,  as  his  housekeeper :  That  after  repeated 
solicitations  and  promises  or  marriage  on  the  part  of 
the  defender,  they  lived  together  as  husband  ana  wife ; 
and  on  the  25th  March  1826,  the  defender  addressed 
to  her  the  foitowing  holograph  letter : — 

**  D(7NEAyE8,25f/<  March  1826.— Christy,— Yob  and  I  hrnvhig 
lived  together  as  nan  And  wife  for  ■ome  time,  I  hereby  declire 
70U  to  be  my  lawfiil  wile,  in  the  event  of  a  child  being  bom,  in 
consequence  of  the  present  connexion  betwixt  us. — And  I  am» 
four's  truly,    (Signed)    John  Menzieb,  of  Chestbin.** 

Catherine  Mensies  was  born  on  the  10th  June 
1827,  and  John  Menzies,  junior^  on  the  18th  Novem- 
ber 1829,  during  the  subsistence  of  the  intercoarse 
between  the  defender  and  their  mother*  The  sum- 
monsy  inter  alia^  condnded,  that  Christian  Stewart 
should  be  declared  (he  lawful  wife  of  the  defender, 
and  Catherine  and  John  Mensies  his  legitimate  ehtl-> 
dren ;  and  in  case  of  non-adherenee  or  refusal,  to  find 
tlie  mother  entitled  ta  £600  a-year,  and  £1000  for 
by-gone  aliment  to  the  children.  In  defence,  it  was 
maintained-^That  there  was  no  marriage  between  the 
parties ;  and  that  the  letter  founded  on  was,  with  the 
pursuer's  knowledge,  written  to  her,  in  order  to  enable 
the  defender  to  breidk  off  an  engagement  of  marriage 
under  which  he  was  with  a  young  lady  of  his  own 
rank.  A  minute  aiid  answers  were  then  lodged,  in  which 
it  appeared  that  the  defender  was  proprietor  of  the 
entailed  estate  of  Chesthill,  the  rental  of  which  was 
£1500  per  annum,  but  so  burdened  with  annuities,  &c. 
that  the  defender  had  conveyed  his  liferent  interest 
to  trustees,  who  allowed  him  £200  a-year.  The  pur- 
suers contended,  that  £25  per  annum  of  aliment  ought, 
in  the  circumstances  of  the  case,  to  be  granted  for  the 
maintenance  of  each  of  the  children.  The  defender 
liiaintained  that  £l0  was  sufficient. 

Lord  Medwyn,  on  I6th  March  1832,  pronounced 

tins  interlocutor: 

'*  In  respect  that  the  present  demand  cannot  be  supported  at 
ttiis  stage  of  the  process,  as  a  claim  of  aliment  for  tho  le^timate 
children  of  the  oefcnder,  and  that,  viewing  them  as  illegitimate, 
the  sum  offered  by  the  defender  seems  sufficient  in  the  circum- 
stances of  the  case ;  therefore,  decerns  for  the  sum  of  ten  pounds 
annually,  payable  half  yearly,  per  adtance^  commencing  at  Ist 
September  last,  to  each  of  the  said  children,  Catherine  Menzies 
ana  John  Menzies,  with  a  fifth  part  more  of  each  half  yearly 
payment  in  case  of  failure;  and  allows  this  decree  to  be  extracted, 
ad  interim  i  fwoetd  iiAfXK  appoints  the  pursuers  to  give  in  a  con- 
descendence in  terms  of  the  Act  of  Parliament,  and  relative  Act 
of  Sederunt,  of  the  fiMts  they  allege  and  offer  to  prove  in  sup- 
port of  their  action,**  &c« 

The  pursuers  reclaimed,  and  pleaded — That  the 

practice  of  the  Commissary  Court  was  to  give  a  large 

allowance,  in  cases  where  there  was,  as  hero,  an  ex 

facie  declaration  of  marriage ;  and  that  the  sum  al- 


I  lowed  by  the  Lord  Ordinary  was  too  small.  An- 
swered— The  case  of  Sassen,  in  the  House  of  Lord^s 
settled  the  principle  which  roust  decide  this^  case, 
that  the  probability  of  the  pursuer  beins;  nble  to 
establish  a  mavrfage  was  not  to  be  taken  into  ac- 
count ;  and  that  before  a  marriage  was  made  ont,  the 
children  were  oaly  entitled  to  be  alimented  as  ille- 
gitimate. 

The  Lord  Jmtwe»Cterk  was  of  opinion  that  the  interlocutor 
of  the  Lord  Ordinary  was  rigbt  in  nrfiieiple*  He  would,  huw. 
ever,  agree  to  raise  the  aliment  to  £  1& 

The  Court  then  prroonnoed  this  interlocutor: 

*'  Find  that  the  aliMent  to  eaeh  of  the  parsuers,  Catherine  mi 
John  Menaies,  shall  be  .£1^;  and  ae  to  the  period  when  the  1x17. 
ments  shall  be  held  to  commence,  Remit  to  the  Lord  Ordinary 
to  inquire  and  deUMinine,  as  to  bis  Lordship  shall  seen  juf^t ; 
Find  the  pursuers  entitled  to  the  expense  of  this  reclaiming 
note,  and  reserve  to  the  Lord  Ordinary  all  other  claiips  for  ex- 
penaee  in  this  part  of  the  process,  and  remit  to  bis  Lordibip  to 
proceed  accordingly." 

Defender's  Authorities^'-i^Lotbian  on  the  Practice  of  the 
Commissary  Court.  Thomas,  January  ISSOl  Sasscn,  affirmed 
in  the  House  of  Lords,  23d  May  1826 ;  Shaw  and  Wilsoirs  Re- 
ports,  Vol.  IL  p.  909. 

Second  I>iTiaion««^Lofd  OnHnarr,  titdwyn.-^Act,  Skene 
and  Patton.«>-itf(^.  Dean  of  Faculty  (  Hope),  and  Oeory^  Sinytbe. 
-^Oreiff  fc  MATtOAv  W.S.,  and  Jannea  rergmon,  W.S.,  Agents. 

-^Mr  Tbonson,  Clerk.«»[J.  W.  H.} 

<iiiiii— ■ ■ '■    '  - 

26th  May  1832. 

No.    351. — CALOKRUeAD^S    TftCJSTEES,  Pursuers,    V.    CaLDEE- 
HEA0*8  Hkies-at-Law,  Defenders. 

Curator  ad  llt^Vt'-^A  pypil  and  her  natural  gttardiaas  having  dc 
cUncd  to  appear  in  an  action  of  constitution  and  vmpiement^ 
Held,  that  it  woe  incompeieai  for  the  Court,  at  the  inUance  of 
the  pursuers^  to  appoint  a  cnrater  ad  litem  to  the  absent  minor. 

The  deceased  WiYllntn  Calderhead,  merchant  in 
Glasgow,  executed  a  trust-deed  and  settlement  in  No- 
vcml>er  1816,  in  favour  of  the  pursuers  as  trustee?, 
whereby  he  oonveyed  to  tbeni»  for  certain  purposes, 
his  whole  effects,  heritable  and  moTeable.  Calder- 
head died,  however,  without  having  executed  a  special 
conveyance  of  his  heritable  property  in  favour  of 
the  trustees,  and  they,  accordingly,  charged  the  de- 
fenders, and  the  tutors  and  curators  of  auch  of  them 
as  were  minors,  if  they  any  had,  to  enter  heirs  to  the 
said  William  Oaldernead.  The  tmsteea  thereafter 
brought  the  present  action  nguiniit  them,  of  constitu- 
tion and  implement.  One  of  tho  defenders,  John 
Marshall,  a  nnpil,  made  appearance  In  Court  by  his 
natural  guarclian,  and  a  curator  ad  lilem  was  appoint- 
ed to  him.  But  another  of  the  defenders,  Elizabeth 
Fyfe,  also  a  pupil,  made  no  appearance ;  and  the  pur- 
suers then  lodged  a  minute,  in  which  they  produced 
a  voluntary  affidavit  from  a  writer  in  Glasgow,  stating 
that  her  natural  guardians  had  no  objections  to  a  cv- 
ratnr  ad  litem  being  nominated,  but  refused  to  sub- 
scribe letters  to  that  eflfect,  unless  they  were  paid  ten 
guineas.  The  pursuers,  therefore,  craved  the  Lord 
Ordinary  to  appoint  a  curator  ad  lUesn  to  the  said 
Elizabeth  Fyfe,  when  his  Lordship  (8th  March  1832,) 
pronounced  this  interlocutor : 

**  In  respect  that  John  Marshall,  who  is  called  as  a  defender, 
has  made  appearance  in  this  process,  under  the  sanction  of  hb 
natural  guardian,  and  that  he  is  a  pupil,  nominates  and  appoints 
Mr  James  Hope,  junior,  writer  to  the  Signet,  joint  deputy -keeper 
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of  tlie  Signet,  to  be  attmior  ad  ktme  Hiemf  and  ordains  bim  to 
iqppear  before  tbe  Lord  OrdiMuy,  and  take  the  oath  OeMeH,  in 
oomroon  form :  But  in  respect  that  the  other  pupfT,  Elisabeth 
Fyfe,  who  ia  called  aa  a  defender,  baa  not  a|^eitied  in  Coart ; 
Finds  it  incompetent,  at  the  instaAte  of  tihe  puraAen,  to  appoint 
a  curator  ad  Utem  for  her.— iVblr. — Bf  tbe  bnr  of  Seodand,  a 
pursuer  cannot  compel  a  party  to  appear  in  judich ;  and  if  a 
defender  ia  not  in  Goorl,  aH  that  can  be  done  ia  to  take  decree 
ta  absence.  The  Jndge  has  no  powet  to  do  ino^e,  or  to  exercise 
any  sort  of  jnriadiction  over  an  absent  defender.  Hence,  he  can- 
not iqipoint  a  curator  for  him.  It  is  quite  different  if  the  pupil 
is  brought  into  Court,  either  as  a  pursuer  or  defender,  by  bis 
natural  guardian,  then  the  opposite  party  is  entitled  to  ask  that 
tbe  pupil  shall  come  with  a  legal  gmrdian,  that  decree  may  be 
effectual  against  hhn,  and  he  can  crave  the  appointment  of  a 
curator  ad  iitemf  or  the  Judge  may  appoint  one  ex  propria  matu. 
The  minute  seems  to  imply  the  necessity  of  the  consent  of  the 
natural  goariian  to  tbe  appohitment  of  a  cnrasor;  this,  however, 
is  not  necessary;  all  that  is  necessary,  is  tbe  pupil  being  in 
Court.  These  points  the  Lord  Ordinary  thought  had  been  fully 
settled,  especially  since  the  case  of  Stark  v,  Sinclair,  January 
15,  1028.  The  Lord  Ordinary  cannot  help  noticing  the  volun- 
tary affidavit  produced  in  this  case.  This  is  a  novelty  in  the 
practice  of  this  Court,  tbe  business  of  which  has  been  conducted 
now  for  three  centuries,  without  resorting  to  oaths  of  this  kind. 
Tbe  multiplication  of  oaths  in  a  community,  in  an  advanced 
state  of  society,  is  a  great  evil,  and  the  Lord  Ordinary  shall  be 
sorry  vTben  the  statements  of  counsel  at  the  Scottish  Bar  require 
that  apeciea  of  support.** 

The  parsnen  reclahned* 

Lord  Cringletie  thought  the  interlocutor  reclaimed  against  was 
quite  right.  The  Court  could  not  compel  a  grown  up  person 
to  appear,  and  much  leSa  cooM  they  force  a  minor  to  msJte  ap- 
pearance in  a  suit    He  would  adhere. 

The  other  Judges  ooneurted,  aftd  the  Court  tiilMii* 
monsly  fefbsM  tbe  ftote. 

Pursuers*  Authorities.— .Staiit  o.  ^^tnclafr,  15th  January  18^ 
V\tk  t,  Micklewham,  5th  February  1829;  Sh.  and  D.,  Vol.  V I. 

Second  Division. — Lord  Ordinary,  Medtryn.-^i#c<.  Skene 
and  David  Dickson — All.  Jameson. — James  Lang,  W.S., 
Agent^Mr  RolUmd,  Clerk.— {J.  IT.  H.] 

26ik  Ma^  1832. 

Ka  d52L^— Thb  Heecclbs  Insusakcb  Comfany,  8utpender$9 

V.  John  Hunteb,  Charger. 

Submission — Decreet- Arbitral — Saspenaion — CCNnpeteney— ^ 
party  to  a  mbmiirion  kavin^p  in  a  ntpeniioit  of  a  deariet'orbUraif 
averred  eormptiam  agaimt  one  of  the  arMer$f  and  that  a  proof  tjf 
ike  oaine  of  certain  attidet  humed  had  net  lieen  ailowed  /  and  it 
hoeing,  ex  huAeofthe  decreet^  appeared  that  the  arbitett  eeneuUed 
eriih  the  overiman^  though  he  did  not  tigh  Hie  decreet )  ond  that 
ike  value  of  the  mattriids  eaieed  had  not  beenjtaed,  and  deducted 
from  the  ateeriained  hue,  in  terme  of  the  submiuion-^The  Court 
paeeed  the  BiU  of 


Tbe  charger  insnrecl  tiis  Wvtidford-mill  and  ma- 
chioerv,  at  Kelvindock,  near  Glasgow,  to  tbe  amonnt 
of  £1450,  at  the  offiee  of  the  fnutpendera.  A  fire  en- 
sued, and  a  deriiand  was  made  for  the  foil  snm  insared, 
as  in  a  total  loss.  Tbe  sospenders  demorred,  on  tbe 
ground  that  they  had  learned  that  the  property  de- 
stroyed was  not  of  the  value  claimed.  After  a  va- 
riety of  prooedare^  judicial  and  extrajudicial,  the  par- 
ties entered  into  a  submission  on  the  16th  January 
1832,  to  Mr  Claud  Gird  wood,  engineer,  and  Mr  Hec- 
tor Grant,  merchant,  Qlasgoiiv, 

<<  arbiters  hereby  mutually  chosen  by  the  parties,  and,  in  case 
of  their  differing  in  opinion,  to  Alexander  Stewart,  cotton-  spin- 
ner, Johnstone  and  Glasgow,  as  timpire  and  oversman  chosen 
by  the  said  aiinters,  all  c^ums,  demands,  disputes,  debates,  and 
debateable  matters,  at  present  subsisting  between  the  said  par- 


ties, or  competent  to  tbe  said  first  party  against  the  said  second 
party,  in  virtue  of  a  pbAcy  of  insurance.  No.  Id48f  gmnted  by 
the  said  second  pbrty  to  the  iiatd  fintt  party ;  snd  which  polfC]! 
of  insurance  eoctenda  to  the  sura  of  £  1450,  16s.'  Sterling,  aud  ia 
dated  the  8th  day  of  October  last  j  and  the  amount  of  loss  by 
fire  occasioned  to  the  machinery  belonging  to  the  said  first  party 
at  Wyndford-mill,  on  the  evening  of  the  &d  of  the  said  month 
of  October  last,  and  all  objections  competent  to  (he  said  second 
party  against  the  first  party's  chim;'* 

The  submission  then  stated,  that  it  had 

"  been  entered  into  by  the  parties,  in  virtue  of  the  twelfth  con- 
dition of  the  proposals  of  the  said  tiercules  Insurance  ConrJ 
pany,  which  is  as  follows :— '  XIL  In  case  an^  diflference  shall 
arise  upon  the  claim  made  on  the  office,  such  difference  rf>a!l  be 
submitted  to  arbitrators  to  be  mutaalty  chosen,  whose  awud,  or 
that  of  their  umpire,  shall  be  final ;  but  in  no  case  shall  the 
Company  be  obliged  to  take  the  risk  of  the  said  damaged  goods 
on  themselves.  The  arbitrators  or  valuators  shall  fix  the  ori- 
ginal value,  and  tbe  value  after  the  fiife;  and  this  Company  shall 
pay,  or  make  good  the  Afference  between  these  two  sums,  either 
by  repahvand  restitution,  or  by  payment  in  cash,  at  their  option.' " 

After  a  great  deal  of  procedure,  the  arbiters,  on  6(h 
March  1832,  pronounced  this  interlocutor  :•- 

**  Having  re-conaidered  the  submission,  dalra  for  Mr  John 
Hunter,  answers  for  Mr  Robert  Salmond,  (agent  in  Gbu^ow 
for  the  Insurance  Company,)  and  whole  pleadings  for  both 
parties,  and  productions  made,  with  the  proofs  adducod,  and 
advised  with  Mr  Alexander  Stewart,  the  oversman  named  in 
the  subniissmn,  find  it  proved.  That  the  dainunt  suffered  a 
total  loaa  of  his  maehinery  in  the  Wyndford-mill,  insured  with 
the  Hecenlea  Instirance  Company  of  Scotland,  through  the  re- 
spondent, Mr  Salroond,  their  a^nt,  b^  the  fire  referred  to  in  the 
submission :  Find  the  value  of  the  said  machinery,  at  the  date 
of  tbe  said  fire,  to  be  £\ASO,  T6s.,  as  chdmed  by  Mr  Hunter: 
Find  tbe  respondent,  Mr  Salmond,  as  agent  at  Qhsgow  for  the 
tadd  H^rctties  Inauraftee  of  Seothuid,  and  the  said  Company^  ^iM 
eeif8tituent%  liable  to  tbe.clahnant  in  the  said  sum  of  ^1490^ 
I6a«,  with  interest  fh>m  the  22d  day  of  October  last,  being  the 
date  of  the  said  fire,  at  the  rate  of  four  per  cent :  Find  Mr 
Salmond,  as  agent  aforesaid,  and  his  said  constituents,  liable  tO 
the  claimant  in  the  further  Snhi  of  J^  19s.,  being  the  expenses 
tHiichthedaimant  was  unnecessarily  put  to  by  the  reapondent, 
(Mr  SahBMnd>)  after  tbe  date  of  the  fire,  in  aeeking  delivery  of 
pdliey,  &c.,  and  datmed  by  bim  under  this  submiMion :  I'ind 
the  respondent  liable  hi  the  claimant's  expenses,  of  which  ap- 
point an  account  to  be  given  in ;  and  find  the  parties  jointiv  and 
severally  liable  to  their  clerk  in  his  expenses,  and  modify  his 
account  to  ,  and  decern :  Farther,  the  arU« 

ters  find  the  respondent  entitled  to  any  of  the  toateriab  or  ma* 
ebineiy  which  may  be  still  on  the  gfound  at  the  mlU,  or  else* 
where.  The  arbiters  instruct  their  clerk  to  intimate  this  their 
award  to  the  parties ;  and  if  no  Settlement  is  made,  in  terms 
thereof,  within  eight  days  from  the  date  hereof,  he  will  then 
prepare  a  formal  decree-arbitral  to  be  signed  by  the  arbiters." 

The  Insurance  Company  then  ofiPered  to  refer  cer- 
tain questions  regarding  the  value  of  the  property,  at 
the  time  it  was  oumt,  to  the  oath  of  tbe  insured, 
which  the  arhiters  refused  as  tnoompetent 

Upon  a  representation,  the  arbiters,  on  28th  March, 
altered  that  part  of  their  indgmont,  finding  the  char- 
ger  entitled  to  £8,  1 9s.  or  expenses,  and  also  found 
neither  party  liable  in  the  expenses  of  the  submis- 
sion; modified  their  clerk's  account  to  £l8,  10s.,  but 
found  the  respondent  bound  to  relieve  the  charger  of 
the  whole,  or  of  whatever  part  he  shonld  pay  thereof 
to  the  clerk.  The  arbiters,  however,  stated  in  a  note, 
that  this  idteration  had  been  made,  not  from  any  eon- 
viction  that  the  charger  was  not  entitled  to  expenses, 
but  in  consequence  of  the  legal  objection  taken  there- 
to by  the  suspenders.    A  formal  clecrcet-arbitral  hav« 
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ing  been  executed,  the  Company  was  charged  to  make 
payment  in  terms  thereof, — when  a  bill  of  suspension 
was  presented,  pleading — I.  That  the  decreet-arbitral 
was  null  and  void,  and  that  a  summons  of  reduction 
had  been  raised,  in  respect  that  it  was  ex  facie  irregu* 
lar ;  for  it  bore  to  be  pronounced  "  after  having  ad- 
vised with  the  oversman,'*  who  did  not  however  sub- 
scribe, or  in  any  way  authenticate  it.  Besides,  the  ar- 
biters had  no  right  to  advise  with  the  oversman,  ex- 
l^ept  in  case  of  their  differing  in  opinion* — II.  That 
one  of  the  arbiters  acted  from  corrupt  motives. — III. 
That  the  arbiters  refused  to  receive  a  proof  of  tlie 
value  of  the  articles  destroyed  by  the  fire. — IV.  That 
the  arbiters  had  not,  in  terms  of  the  submission,  fixed 
the  value  of  the  articles  remaining  after  the  fire,  and 
given  their  award  for  the  difference,  but  they  had 
found  the  suspenders  entitled  to  the  remnants  of  the 
machinery,  and  had  thus  exposed  them  to  the  risk  of 
selling  the  same.  Answered — I.  The  arbiters  did  not 
difi^er  in  opinion,  and  no  devolution  on  the  oversman 
took  place.  It  is  not  only  lawful,  but  it  is  matter  of 
daily  practice  for  arbiters  to  ask  the  opinions  of  others 
in  reference  to  matters  submitted  to  them.  Young 
lawyers  are  in  the  habit  of  consulting  their  seniors  in 
matters  referred  to  them  for  decision  as  arbiters. — II. 
That  the  accusation  of  corruption,  as  stated  in  the  sus* 
pension,  was  groundless  and  false. — III.  The  proof 
allowed  showed  a  total  loss.  The  arbiters  were  ap* 
pointed  expressly  as  valuators,  because  they  were 
men  of  skill,  and  versant  in  the  value  of  machinery 
of  the  kind  which  was  burnt.  The  arbiters  were 
therefore  right  in  confining  the  suspenders  to  a  proof 
of  the  kind^  quantity,  quality  and  condition  of  the 
machinery  at  the  time  of  the  fire. — IV.  The  loss  was 
a  total  loss ;  and  the  suspenders  in  their  summons  of  re- 
duction, admitted  that  tlie  articlea  insured  were  almost 
/entirely  destroyed  by  the  flames.  The  remnants  were 
not  worth  collecting.  Besides,  they  did  not  object  in 
their  representation  to  the  finding  in  their  favour  of 
the  remaining  materials  of  the  machinery,  or  it  would 
have  been  deleted,  and  therefore,  they  are  now  bar- 
red from  pleading  it.  Again,  the  loss  being  almost 
a  total  loss,  such  a  finding  is  not  sufficient  to  invali- 
date the  decreet-arbitral.  Lord  Cringletie  pronounced 
this  interlocutor,  27th  April  1832  :— 

'<  Having  advised  tliis  bill,  with  answers  thereto,  and  writings 
produced,  passes  the  bill. — Note. — There  is  one  particular  which 
the  arbiters  have  disregarded,  although  particularly  stipulated  for 
in  the  submission,  and  which  accordingly  they  were  not  entitled  to 
disregard,  namely,  that  they  were  to  vidue  the  debris  of  the  fire, 
the  articles  uubumt,  or  though  burned,  not  consumed,  and  to 
deduct  that  value  from  the  ascertained  amount  of  the  loss,  and 
to  decree  for  the  remainder.  But  they  have  put  no  value  on 
these  articles,  and  found  that  the  complatners  must  take  them ; 
which  it  was  the  object  of  that  clause  in  the  stdbmisaion  to 
avoid.  The  Lord  Ordinary  will  not  advert  to  the  other  allega- 
tions in  point  of  fact  They  ajre  broadly  averred,  and  will  be 
the  subject  of  future  consideration.  He  may  be  allowed  to  ex- 
press his  hopes  that  one  of  them,  which  applies  to  Mr  Gird- 
wood  alone,  is  the  result  of  misinformation." 

The  charger  reclaimed,  and  maintained,  that  the 
only  question  before  the  Court,  was,  Is  the  bill  of  sus- 
pension to  be  passed  ?  The  decree-arbitral  might  be 
reduced,  but  it  was  incompetent  to  suspend  it  on  the 
ff round  of  suspicion.  If  such  a  doctrine  were  esta- 
blished, decrees-arbitral  would  never  be  resorted  to. 


and  payments  or  performance  woilld  never  be  made 
under  them.     The  Court  adhered. 

Suspenders*  Authorities.-^Heggie  and  Company  p.  StaHc, 
lat  February  1825 ;  S.  &  D. 

Charger's  Authorities. — Dansmore  r.  Christie,  dOth  July 
1745;  Mor.  p.  656.  M*  Galium  r.  Robertson,  23d  May  18*26, 
affirmed  by  House  of  Lords ;  Wiboii  &  Shaw,  Vol  II.  p.  344. 
Sharps,  sury,  17th  May  1813.  Johnstone  v*  Gheape,9th  June 
1817,  affirmed ;  Dow*8  Cases  in  House  of  Xiords,  V.  247. 

Second  Division. — Lord  Ordinary,  Cringletie.— ^cf.  Skene 
and  D.  M'Neill.— if/<.  Dean  of  Faculty  (Hope),  and  Neaves. 
— G.  and  W.  Napier,  W.S.,  and  Tod  and  Wright,  W.S., 
Agents.— Mr  Thomson,  Clerk [J.  W,  ^.] 

29M  May  1832. 

No.  858.— Honourable  Archibald  Macdonald,  &c..  Pur* 
avers,  v.  LoRO  Macoonald,  Defender, 

Provision  to  Younger  Children — Entail — Heir — Exprutors— 
Liability — A  jtroprietor  of  two  ettates — one  etUaited.  the  other 
not — having  executed  a  bond  of  provision  in  fivour  of  kit 
family,  imposing  the  liability  on  the  heirs  succeeding  in  tkete 
two  estates ;  one  son  having  succeeded,  and  died  without  having 
paid  the  provisions ;  and  a  ynunger  son  having  succeeded  to  the 
elder'-^Held,  that  the  younger  son  succeeding  fand  not  the  ere- 
cutors  of  the  etderj  trcM,  oj  heir  in  possession,  bound  to  pay  the 
provisions, 

Alexander  first  Lord  Macdonald,  by  marriage- 
contract,  28th  March  176H,  made  certain  profisions 
in  favour  of  the  children  of  the  marriage,  who  were — 
Alexander  Went  worth,  second  Lord  Macdonald,  wbu 
sacceeded  his  father  in  September  1795  ;  the  Honoar- 
able  Godfrey,  afterwards  third  Lord  Macdooald; 
James  William,  who  survived  his  father,  but  died  in 
1814;  Dudley,  foris-familiated  before  1794,  — and 
Lady  Sinclair.  On  the  24th  of  Sentember  1794,  tbe 
first  Lord  executed — I  sty  A  trust  of  his  whole  heritage 
and  moveables,  excepting  Macdonald  and  Strath,  th« 
former  entailed,  the  latter  unentailed,  for  behoof  of 
his  four  younger  sons.  2dt  A  bond  of  provisioo  in 
their  favour,  whereby,  considering 

**  That  the  rental  of  mv  estate  of  Macdonald,  and  also  of  vaj 
estate  of  Strath,  has,  since  my  contract  of  marriage,  been  much 
increased,  and  is  likely  very  soon  still  more  to  increase,  I  do 
therefore  hereby,  with  and  under  the  proTisiona  and  cooditions 
after  specified,  and  over  and  above  the  other  provisions  setded 
upon  my  younger  sons  out  of  mv  separate  estate  and  effects  by 
deed  of  this  date,  bind  and  oblige  myself,  and  my  heirs  suc- 
ceeding to  me  in  my  lands  and  estate  of  Macdonald,  Stratb,  snd 
others,  lying  in  the  islands  of  North  Uist  and  Skye  or  other- 
wise, in  the  county  of  Inverness,  to  content  and  pay  to  Godfrry 
Macdonald,  my  second  son,  the  sum  of  j87oOO  Sterling;  to 
Archibald  Macdonald,  mv  third  son,  the  sum  of  £lsM  Ster- 
ling ;  to  James  William  Macdonald,  my  fourth  son,  tbe  snm  of 
£7500  Sterling ;  and  to  Dudley  Stewart  Erakine  Macdonakt, 
my  fifth  son,  the  sum  of  £7SO0  Sterling,— and  that  at  the  fint 
term  of  Whitsunday  or  Martinmas  next,  and  immediateljr  fol- 
lowing toy  death,  with  a  fifth  part  more  of  liquidate  penalties  in 
case  of  failure,  and  the  leg^  interest  of  the  said  respective 
principal  sums  from  the  said  term  of  payment,  and  tbereaftrr 
and  so  long  as  the  same  shall  remain  unpaid*  And  which  re- 
'spective  provisions  of  £7500  Sterling  to  each  of  my  said  sons, 
together  with  the  provisions  out  of  my  separate  estate  and  ef- 
fects by  another  deed  of  this  date,  shaLl  be  in  full  satisfortion  to 
them  of  all  portion  natural,  bairn*s  part  of  gear,  ezecutry,  legitim, 
or  what  else  they  can  claim  or  demand  by  the  foresaid  contract 
of  marriage,  or  in  and  through  my  decease.  And  it  is  hereby 
declared,  that  in  the  event  of  the  decease  of  any  of  m^  paid  sons 
as  said  is,  before  marriage  or  majority,  tbe  provision  hereby 
made  in  his  or  their  favour,  shall  aceresce  and  belong  to  Alex- 
ander Wentworth  Blacdonald,  my  eldest  son,  or  other  heir  »|^ 
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ceeding  to  me  in  my  lands  and  estates  of  Mncdonald;  reseiring 
always  full  power  and  liberty  to  roe,  at  any  time  of  my  life,  et 
eiiam  in  curticulo  moriis,  to  revoke  and  alter  these  presents  in 
whole  or  in  part.  And  I  hereby  dispense  with  the  not  de- 
livery hereof,  and  declare  these  presents,  though  found  unde- 
livered at  my  death,  to  be  equally  good  and  sufficient,  to  all  in- 
tents and  purposes,  as  if  the  same  had  been  formally  delivered 
by  me  in  my  lifetime.  And  I  hereby  revoke  all  former  provi- 
sions made  by  me  in  favour  of  my  younger  children  out  of  my 
said  estates  of  Macdonald  and  Strath,  but  without  prejudice  to 
other  provisions  settled  upon  them  out  of  my  separate  estate 
and  eflTects  by  a  deed  of  this  date." 

On  the  .SOth  of  November  1810,  the  second  Lord 
granted  a  bond  of  corroboration  to  each  of  his  two 
brothers,  James,  and  Godfrey  the  defender.  He  died 
19th  June  1824,  leaving  Archibald,  Dudley,  and  Lady 
Sinclair,  the  pursuers,  his  executors.  Thereafter,  three 
actions  for  payment  of  their  shares  of  the  £30,000  were 
raised  against  the  defender, — one  by  Archibald,  one  by 
Dudley,  and  one  by  the  executors.  And  the  qaestion 
in  all  was  the  same,  viz.  Whether  the  £30,000  fell  to 
be  paid  by  the  heir  or  by  the  executors  of  Went  worth, 
second  Lord  Macdonald.  The  pursuers  maintained — 
That  Godfrey  Lord  Macdonald,  and  not  Wentworth, 
was  the  proper  and  primary  debtor,  and  that  without 
relief  against  the  executry  funds.  The  defender  plead- 
ed— Tluit  the  sums  pursued  for  should  ultimately 
come  out  of  the  executry  of  Wentworth ;  and  that 
he  could  only  be  altimately  liable  for  them  in  the 
ev^ent  of  a  deficiency  of  executry,  which  was  not  aver- 
red.    In  the  action  at  the  instance  of  the  executors, 

**  The  Lord  Ordinary  (19th  January  1832.)  having  con. 
sidered  the  cases  for  the  parties.  Finds,  that  in  the  year  1794, 
Alexander  Lord  Macdonald  executed  a  trust-deed,  conveying 
the  whole  of  his  heritable  estates,  with  the  exception  of  the  es- 
tates  of  Macdonald  and  Strath,  and  the  whole  of  his  moveable 
property  to  certain  trustees,  for  the  behoof  of  his  younger 
children  :  Finds,  that  at  the  same  time,  Alexander  Lord  Mac- 
donald executed  a  bond  of  provision  for  the  sum  of  jC30,000, 
by  which,  *  over  and  above  the  other  provisions  settled  upon  his 
younger  sons  out  of  his  separate  estate  and  effects,  he  bound 
and  obliged  himself,  and  the  heirs  succeeding  to  him  in  his  lands 
and  estate  of  Macdonald  and  Strath,  and  others,  lyin^  in  the 
islands  of  North  Uist  and  Skye,'  to  pay  the  said  sum,  m  equal 
proportions,  to  his  younger  sons,  Godfrey,  Archibald,  James, 
and  Dudlev  Stuart  Erskine  Macdonald  :  Finds,  that  the  Ho- 
nouralile  James  Macdonald,  in  addition  to  his  share  of  ^7500 
acquired  right  to  the  sum  of  £325%  10.  it.  of  the  share  be- 
longing  to  bis  brother  Godfrey,  now  Lord  Macdonald  :  Finds, 
that  Alexander  Lord  Macdonald  was  succeedled  in  the  estates  of 
Macdonald  and  Strath  by  Alexander  Wentwdnh,  the  late  Lord, 
who  died  in  1824,  and  was  succeeded  in  the  said  estates  by  the 
present  defender :  Finds,  that  no  part  of  the  said  sums  of 
^*7.500,  and  £3252,  10.  4.,  amounting  to  jC  10,752,  10.  4.  was 
paid  by  Alexander  Wentworth,  the  late  Lord  Macdonald,  and 
that  the  present  action  is  brought  by  the  pursuers,  being  three 
of  the  executors  of  the  Honourable  James  Macdonald,  who  died 
in  1814,  for  their  shares  of  the  said  sum:  Finds,  that  the  pre^ 
sent  pursuers  are  also  the  whole  executors  of  the  late  Alexan- 
der Wentworth  Lord  Macdonald,  and  have  in  the  present  ac> 
tion  been  met  by  the  defence,  that  the  debt  in  question,  being 
one  for  which  the  late  Lord  Alexander  Wentworth  was  person- 
ally liable,  is  a  debt  properly  affecting  his  executry,  and  of 
which  the  defender  is  entitled  to  total  relief  from  the  pursuers, 
bis  executors :  Finds,  that  by  the  bond  libelled,  creating  the 
obligation,  that  obligation  was  expressly  imposed  on  the  granter 
and  the  heirs  succeeding  him  in  the  estates  of  Macdonald  and 
Strath :  Finds,  in  respect  of  the  special  terms  of  the  bond, 
that  the  obligation  to  pay,  though  personal,  devolved  successive- 
ly on  the  heirs  possessing  those  estates,  and  that  therefore  the 
debt,  in  80  far  as  unpaid  by  (be  late  Lord  Macdonald,  was  not 


one  of  which  the  defender,  the  heir  now  in  possession  of  these 
estates,  is  entitled  to  demand  relief  from  the  executry  of  his 
predecessor:  Therefore,  repels  the  defences,  and  decerns  in 
terms  of  the  conclusions  of  the  libel  in  regard  to  the  principal 
sum,  and  also  in  regard  to  the  interest  from  the  19th  of  June 
1824,  the  period  of  the  late  Lord's  death  ;  but  in  regard  to  the 
interest  falling  due  during  the  possession  of  the  estates  by  the 
late  Lord  Macdonald,  Sustains  the  defences,  and  assoilzies  the 
defenders :  Finds  no  expenses  due,  and  decerns. — Note,^-The 
defender  does  not  deny  his  liability  for  the  debt ;  but  pleads  that 
he  is  entitled  to  be  relieved  from  the  executry  of  the  late  Lord 
AJeXiinder  Wentworth.  In  the  ordinary  case,  this  would  re- 
quire to  be  made  good  in  an  action  of  relief  against  the  execu- 
tors ;  but  as  here  the  pursuers,  claiming  equal  shares  in  the  sum 
pursued  for,  happen  to  be  also  the  whole  executors  interested  in 
the  intestate  succession  of  the  late  Lord  Alexander  Wentworth,. 
the  question  of  relief  admits  of  being  discussed  in  the  form  of 
a  defence.  The  question  thus  raised  is  attended  with  consider, 
able  difficulty.  There  seems  no  reason  to  doubt,  that  when  a 
gninter  of  a  bond  of  provision  binds  his  heirs  generally,  the  ob- 
ligation on  the  first  heir  forms  truly  a  personal  obligation  to 
all  intents  and  purposes,  which  will,  in  the  event  of  pay- 
ment not  being  made  during  hit  lifetime,  devolve  on  bis  exe- 
cutors,  without  relief  from  his  heir.  But  the  peculiarity  of  this, 
case  is,  that  the  bond  creating  the  obligation  imposes  it  specially 
on  the  heirs  succeeding  in  the  estates  of  Macdonald  and  Strath. j 
And  again,  the  estates  of  Macdonald,  forming  by  far  the  most 
valuable  of  the  two  (in  the  proportion,  according  to  the  pur- 
suers,  of  more  tl^en  eleven  to  one),  was  held  by  the  granter 
under  a  strict  entail,  containing  a  power  to  grant  provisions  to 
younger  children,  while  it  is  not  denied  by  the  defender,  that 
the  bond  of  provision  in  question  was  within  that  power.  In- 
deed, it  is  expressly  admitted  in  the  defender's  case,  that  he  is 
bound,  not  only  as  the  heir  in  Strath,  but  as  tbe  heir  in  Mac- 
donaid.  .  With  regard  then  to  the  .estate  of  Macdonald,  or  rather 
^ch  parts  of  the  bond  of  provision  as  might  be  ascertained  to 
form  a  burden  on  the  heir  in  that  entailed  estate,  this  seems  the 
ordinary  case  of  a  debt  effectually  created  against  the  heirs  of 
an  entailed  estate ;  a  debt  as  to  which,  though  remaining  per- 
sonal, tbe  heir  in  possession,  so  far  from  being  bound  without 
relief  (so  as  to  transmit  the  obligation  against  his  general  re- 
presentatives), is  held  entitled,  even  in  the  case  of  payment,  to 
take  assignations  enabling  his  general  representatives  to  obtain 
relief  against  the  succeeding  heirs  of  entail.  As  to  the  estate 
of  Macdonald,  then,  it  seems  to  follow,  from  the  known  rule  ap- 
plicable to  entailed  estates,  that  by  the  bond  in  question,  the 
granter  intended  to  create,  and  did  effectually  create,  a  burden 
transmissible  against  the  heirs  successively  taking  the  estate, 
without  relief  from  the  executry  of  their  respective  predecessors* 
In  regard  to  the  estate  of  Strath,  which  is,  unenuiled,  there  is 
more  difficulty.  The  question,  how  far  tbe  heirs  of  an  unentailed 
estate  may  be  successively  bound  in  an  obligation  merely  personal 
without  relief,  except  from  their  successors,  is  one  which  must  be 
of  rare  occurrence,  as  in  such  a  case,  the  unfettered  nature  of  the 
right  affords  the  heir  in  possession  the  means  of  relieving  himself.. 
But  still  the  Lord  Ordinary  perceives  no  incompetency  or  in- 
herent incongruity  in  constituting  a  debt  in  such  a  way  as  to 
impose  the  obligation  of  debit,  though  personal,  on  a  certain 
series  of  heirs,  any  more  than  in  destining  a  personal  right  of 
credit  to  such  series  of  heirs,  of  which  last  the  competency  can- 
not be  doubted.  The  question,  then,  is  one  purely  of  intention, 
and  considering  the  terms  and  whole  tenor  of  the  bond  of  pro- 
vision, and  its  effect  according  to  the  ordinary  rule,  in  regard  to 
the  entailed  estate  of  Macdonald,  the  Lord  Ordinary  thinks, 
that  it  does  contain  a  sufficient  expression  of  intention,  even  as 
to  both  estates,  that  the  obligation,  so  long  as  unperformed, 
should  devolve  successively  on  the  heirs  taking  those  estates  ; 
and  that,  in  absence  of  any  deed  of  the  late  Lord  Alexander 
Wentworth  altering  .  that  arrangement,  it  must  be  held,  in  a 
question  inter  haredes  like  the  present,  to  have  been  his  inten. 
tion  that  the  debt  should  be  paid  by  the  heirs  of  the  estates,  the 
debtors  appointed  by  the  bond,  without  relief  from  his  own  exe- 
cutry. Upon  these  grounds,  supported  by  the  analogy  drawn 
from  the  unquestioned  practice  in  the  case  of  entailed  estates^ 
the  Lord  Ordinary  has  re[)elled  the  defence  in  so  far  as  it  is 
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pleiulcd  against  tlie  claim  for  the  prindpul  and  for  the  interest 
accruing  since  the  present  Lord  became  liable  by  succeeding  to 
the  estates.  He  cannot^  liowever,  extend  the  principle  beyond 
what  is  warranted  by  that  analogy.  He  has,  therefore,  consider- 
ed the  interest  accruing  during  the  possession  of  the  estates  by 
the  late  Lord  Alexander  Wentworth,  as  properly  a  debt  due  by 
him  in  his  individual  character,  to  which  the  defender's  claim  of 
relief  against  the  executry  is  applicable  ;  and  as  it  is  not  denied 
b>  the  pursuers  that  the  executry  of  the  late  Lord  is  sufficient 
for  that  purpose  be  has  sustained  the  defence  io  regard  to  tbnt 
interest." 

In  (ha  actions  at  the  in«tanee  of  Dudley  and  Archt- 

baU,  muiaiis  mtttandi$9 

**  The  Lord  Ordinary  (19th  January  1892,)  haTing  consi- 
dered the  cases  for  the  parties.  Repels  the  defences,  and  decerns 
'  in  terms  of  the  conclusions  of  the  libel ;  but  finds  no  expenses 
due. — NoU.'^ln  this  action,  as  well  as  that  at  the  iiratance  of 
tlie  HqnonnAile  Archibald  MacdonaM  and  his  trustees,  it  does 
not  appear  to  the  Lord  Ordinary  that  the  question  of  relief  can 
be  completely  raised.  The  action  is  brought  by  the  pursuer  for 
his  share  of  the  bond  of  provision,  for  which  the  defender  admits 
his  liability  to  the  creditor,  and  however  good  the  defender's 
daim  of  rdief  against  the  executry  might  be,  he  cannot  pretend 
Aat  Hiat  claim  is  personal  against  the  pqrsuer,  who  is  only  one  of 
tbe  executors  of  the  late  Lord  Macdonald,  and  that  it  operates 
against  the  pursuer  to  tbe  whole  amount  of  the  debt  now  pur- 
sued for.  It  appean  to  the  Lord  Or^nary  to  be  dear,  that 
in  this  case  the  defender,  even  if  be  had  a  good  chum  of  rdief 
agaimit  the  executry  (which,  for  the  reasons  assigned  in  the  ao^ 
tion  at  the  instance  of  all  the  three  exeeators,  die  Lord  Ordi- 
nary thinks  he  has  not,)  must  pay  the  debt,  and  make  good  his 
daim  of  relief  in  proper  form,  by  ao  action  directed  against  the 
whole  executors.** 

The  defender  redairoed  in  all  the  three  actionsw*— 
Aft  ad?i«ing« 

Lord  Cringletie  thought  the  interlocutor  of  the  Lord  Ordi- 
nary right.    The  provision  was  laid  by  the  first  Lord  Macdo- 
nald, on  the  heira  succeeding  to  him  in  his  lands  and  estates  of 
JMaodonald  and  Strath,  and  it  appeared  evident  from  the  deed 
whidi  he  afterwards  executed,  conveying  his  whole  estate,  per- 
sonal and  moveable,  to  trustees  for  ue  purposes  therein  stated, 
that  it  never  could  have  been  in  his  contemplation  that  any  of 
the  hdn  should  be  bound  to  pay  this  provision,  except  die  faein 
succeeding  to  the  estates  of  Macdonald  and  Stntb.     It  had 
been  stated,  dwt  this  being  a  personal  bond  which  the  se- 
eond  Lord  Macdonald  ought  to  have  pai4«  the  question  was, 
Whether,  he  having  died  intestate,  the  burden  was  to  fall  on  his 
executon  or  not  ?    I  think,  that  if  it  was  the  intention  of  the 
firat  Lord  Macdonald  to  biy  the  burden  on  the  heira  of  Mac- 
donald and  Strath,  that  very  question  is  answered.     If  it  be 
once  ascertained  that  the  burden  is  laid  on  the  heira  of  Mac- 
donald and  Strath  exdusively,  it  so  remained,  so  long  u  it 
was  unpaid.    The  Lord  Ormnary  had  remarked  in  his  note, 
that  **  there  seems  no  reason  to  doubt,  that  wlien  a  grant- 
er  of  a  bond  of  provision  binds  his  heira  generally,  the  ob- 
ligation on  the  first  heir  forms  truly  a  personal  obligation 
to  all  intents  and  purposes,  whldi  will,  in  the  event  of  payment 
not  being  made  during  his  lifetime,  devolve  on  his  executon, 
without  relief  irom  his  heir."    Most  unquestionably  without 
relie£     Put  the  case  that  the  second  Lord  Macdonald  had  not 
lived  a  fortnight  after  succeeding  to  the  property^  and  had  left  a 
peat  personJ  succession,  would  there  have  been  a  particle  of 
justice  in  saying,  that  an  hdr  of  his  having  succeeded  to  the 
estates,  his  executon  should,  notwithstanding,  be  liable  to  pay 
tbis  debt  in  the  bond  of  provision.    It  was  an  obligation  agauist 
the  fint  heir,  and  against  all  the  hein ;  and  either  of  them  could 
have  kept  it  up  as  a  debt  i^nst  the  estates  of  5^u;donald  and 
Strath,  if  they  had  paid  it.     It  would  just  have  remained  as  it 
stood  before^— a  debt  upon  the  estate^  for  which  these  estates 
Were  liable. 

Ltird  Glenlee  thought  that,  as  to  the  representatives  of  Lord 
Macdonald,  there  could  be  no  chiim  against  them.  If  the 
^estion  was  of  sudi  a  nature  as  admitted  of  his  thinking  of 


the  matter  at  aH,  I  tliink  rtnt  wlnt  he  would  have  said,  would 
have  been  different  from  what  it  is  alleged  he  said.    The  Lord 
Macdonald  mentioned,  was  evidently  the  person  who  gnoted 
the  bond.     There  was  nothing  in  the  deed  which  seemed  to  im. 
ply  that  the  heirs  succeeding  in  the  estates,  should  not  only  be 
liable  as  heirs,  but  dso  be  liable  without  relief  agaiost  the  eie. 
cutora  of  the  preceding  heir.     There  could  be  no  doubt  that 
the  second  Lwd  Ailacdondd  was  the  proper  debtor  in  the  bond 
as  long  as  he  lived,  and  that  tbe  creditora  under  it  might  attach 
bis  moveable  funds  of  every  kind,  wherever  they  were  to  be 
found,  for  payroeat.    But  when  he  died,  did  this  right  to  attach 
his  funds  expire  at  once  with  himsd£     The  truster  might  have 
made  a  provision  i9  th»  daughter  of  the  eldest  son,  who  bad 
predeceased  him.    ^d  would  she  not  have  had  him  bound  by 
this  provision,— could  she  not  have  secured  herself  out  of  any 
funds  he  had — and  did  she  lose  this  by  his  death, — and  could  it  be 
said  to  her,  tiiat  you  are  not  entitled  to  confirm  as  executor-cre. 
dltoTto  him  after  his  death,  so  as  to  attach  his  moveable  fiiodi, 
because  it  was  the  intention  of  the  i^ranter  of  the  bond  that  it 
should  be  paid  by  the  heir,  and  not  from  the  moveable  fuuds. 
As  the  case  bad  happened,  some  of  the  partiea  were  both  credi. 
tors  under  the  provision,  and  executors.    But  it  would  not  do  to 
say  that  thdr  being  executon,  eo  ipu>  subjected  tbem  to  the 
daim.     Yet  so  far  as  there  was  an  excressence  of  funds  over 
and  above  paying  die  debts  of  tbe  seooed  Lord  Macdonald,  they 
were  liabfe  pre  lafMf  >  to  tbe  relief  of  hb  claim.    He  bad  do 
idea  that,  because  they  were  creditora  of  the  second  Lord  Mac- 
doiuild,  and  wese  also  bis  executors,  this  daim  thereby  became 
extinct.     That  would  be  absurd.    They  were  just  as  mock 
creditora  as  executors.    By  our  own  law,  an  executor  who  was 
dso  a  creditor,  had  at  oae  time  a  prefereace^  and  was  entitled 
to  fiay  hisMelf  oHt  of  tbe  eaecatiy.    That  had  been  dteced,  no 
doabi  s  bat  the  eaaflator  still  remained  a.aeditor.    It  followed 
from  this,  aa  aiatter  of  aeces8ity»  that  anless  there  was  sn  ex- 
crescence to  which  these  people  had  succeeded,  oyer  and  abore 
the  debts  due  by  tbe  second  Lord  Macdonald,  there  was  no  daioL 
Tbe  claim  must  lie  limited  to  the  excrescence  of  the  whole 
moveable  funds  left  by  Wentworth  Lord  Macdonald,  over  and 
above  his  debts,  but  to  that  extent  tbe  daun  was  good.    He 
saw  that  the  Lord  Ordinary  bad  thought  Ibat  tbe  whole  estates 
stood  in  the  same  situation,  and  founded  vary  much  on  tbe 
andogy  drawn  from  questions  applicable  to  debts  upon  entailed 
properties.     But  be  could  not  see  |he  inference,  thatbecsuae 
the  fint  Lord  Macdonald  declared  ttml  himadf  and  his  hein 
arho  sucoeded  to  Urn  in  these  estates  should  be  burdened  with 
the  provisions,  therefore  aM  daim  agdnst  Us  funds,  so  soon  ai 
he  died,  neceasarily  disappeared,  and  that  his  eaacuton  are  not 
HaUe.     The  Court  had  nothing  before  them  as  to  the  deed  of 
entA  except  oae  very  short  qaotatioa,  and  that  qnolttion  give 
no  power  to  thebein  to  burdea  the  estate  with  debts.    All  it 
sua  was,  that  the  inetitate  and  other  bein  should  be  entitled  to 
grant  reasonable  annuities  to  younger  children,  Imt  it  conferred 
no  powers,  as  anny  entasis  md,  to  make  these  a  burden  opoa 
tbe  estate  at  di.     Tbe  only  effect  was,  that  tbe  initsnt  and 
resolutive  dauses  did  not  etnke  i^nst  the  beir  ao  providing. 
No  doubt,  such  a  provision  was  a  good  debt  against  any  peram 
who  succeeded  to  the  estate.    It  stood  as  an  entailer's  debt, 
wbich,  in  common  parlanoe,  was  said  to  affect  tbe  estste;  but 
every  body  knew  that  although  an  entailer's  debt,  in  this  senie, 
affected  the  estate,  yet,  likd  eveiy  other  debt,  it  was  aierdy  due 
by  the  heir  hioMdr,  and  4iy  eveiy  body  wbo  represented  that 
heir.     This  case  was  to  be  jadged  of  just  lake  that  of  a  personal 
debt,  for  which  aH  the  hdra  are  liable^  but  whieb  does  not  ex» 
dude  the  right  of  the  creditor  to  go  against  tbe  lands  of  any 
beir  who  is  redly  Kable  for  that  debt.     The   diligence  coald 
only  be  used  to  l£e  effect  of  recoveiiag  tbe  moaey,  but  not  to 
Aat  of  carrying  off  the  estate. 

Lord  Memdowbank  concaired  with  LordOringlatie  in  the  coa- 
dusion  to  which  he  had  come ;  bat  at  the  aama  tiaae^  the  ques- 
tion was  not  what  was  tbe  inteatioa  of  the  fint  Lord  Maodo- 
naM,— but  what  was  tiie  intentioa  of  the  late  Lord  Bfaedonakl? 
This  estate  was  primarily  liable ;  and  if  the  estate  was  not  re- 
Ueved  of  the  ddit,  it  appeared  to  be  the  iateation  of  the  Ute 
Lord  Maodondd  to  leave  that  as  a  ddyt  for  wfawh  his  beir  and 
not  ais  esocvtoia-wefe  to4a*iiaHet 
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The  Lard  JiuHce'^Cterk  bad  fonfied  nil  opinhm  in  fjnrour  of 
the  interlocutor  of  the  Lord  Ordinarv,  rniH  very  rauch  on  the 
same  grounds  &s  those  stated  by  hre  Lordsbtp.     He  could  not 
m'rmit  his  opinion  to  go  merely  on  the  grounds  stilted  by  Lord 
Meadowbank,  as  to  the  intention  of  the  late  Lord  Macdonald. 
'the  Court  must  look  to  the  purpose  for  wbicfa  this  bond  was 
granted  with  reference  to  tiie  marriage-contrart ;  and  after  hav- 
ing made  a  deed  containing  the  whole  of  his  other  Ainds, 
— every  farthing  in  short  of  which  he  was  possessed  •«*  bis 
bond  of  provision  proceeded  on  the  nanrat)ve»  that*  in  con- 
sequence of  the  great  inorease  of  tbo  irentnl  <»f  Mucdona!d 
and  Strath,  since  the  data  of  the  marriage-roocraot,  and  that 
it  was  likely  to  increase  still  iBore,  he  ijiereforei  ibr  the  love 
and  favour  which  he  bad  for  his  children,  declared  that  be  was 
to  make  this  additional  provision  in  their  favour,  over  and  above 
the  other  provisions,  by  which  he  lidd  an  obligation  on  the  heir 
succeeding  to  him  In  the  estates  of  Macdonald  and  Strath,    lie 
bad  no  doubt  whatever  -that  it  wiB  the  intention  to  aaake  the 
heirs,  and  tbc  heirs  alone,  liable*    The  eatate  cf  Iffacdonald  waa 
an  entailed  estate  and  that  debt  would  be  a  good^  valid,  and 
effectual  burden  over  that  estate.     There  was  no  doubt  this 
specialty  that  the  estate  of  Strath  was  not  entailed,.— but  the 
bond  nevertheless  declared,  that  it  was  the  heirs  succeeding  to 
both  estatee  of  MecAonald  and  Stmih  tibat  should  be  lialde  for 
the  provisions  thefe  made.     When  this  man  gave  over  every 
thing  he  had  la  the  world  to  tmsteefl,  for  the  puipose  of  making 
these  provisions,  it  was  a  dear  declaration  of  intention,  that  the 
provisions  should  form  a  harden  upon  both  estates,  although  the 
one  was  entailed  and  the  other  not.     The  first  Lord  Macdonald 
was  soceeeded  by  the  second  Lord  Macdonald ;  and  no  doubt 
that  person  was,  in  tetmiint  of  die  lKmd,  boend  Co  pay  the  pro- 
vision.    Hia  rents  might  have  been  aCtaehed ;  his  fands  night 
have  been  seized ;  the  unentailed  estate  oight  have  been  hroi^ght 
to  the  hammer,  and  sold  off, --and  the  .aebt  (although  it  was 
not,)  might  have  been  made  effectual  against  the  entailed  estate 
too.     The  second  Lord  Macdomdd  died  leaving  the  provision 
unpaid ;  and  the  question  oame  to  be,  whether  the  preaent  Lord 
was  aaswerable  for  this  debt,  he  being  in  poB8eaaion.of  both  the 
estates  of  IMacdonald  and  8tcatb  ?  This  was  mecely  aneatailer'a 
debt,  and  not  a  real  burden.    Bat  whea  there  was  a  manifest 
declaration  of  purpose  and  inteatron,  the  authorides  quoted  in 
the  papers  were  sufficient  to  «bew  that  it  must  be  given  effect  to. 
Difficiuties  might  have  arisen,  if  Lord  Macdonald  had  said,  I 
won*t  take  Strath  at  aU.     Bat  'he  had  not  said  so.    The  pio* 
virions  ciust  be  paid  out  of  the  liwid  which  was  expreaiilydea- 
tined  for  that  very  purpose,  by  the  will  and  dedaration  of  the 
granter,  and  the  second  Lord  Macdomdd  did  nothiug  to  alter 
that  liability,  or  to  affect  that  will. 

The  Court  adhered  in  aQ  the  three  cases. 

Authorities  for  the  Executors.*^ Stair,  IIL  5, 17.  Erakine, 
TIL  4,  27,  5&  Kerr  v.  Tumbull,  15th  February  175a  Goiu 
don  p.  Sutherland,  189th  January  1731.  Temple  v.  Gaims,  22d 
February  1706.  Crawford  v,  Hotcfakis,  Ihh  March  1609. 
Rose  a.  Rose,  fid  April  1787.  Booth  v.  Btamdell,  19th  Yesey, 
494.     Gordon  e.  Maitlam),  .Ist  December  1757. 

Authorities  for  Archibald  Macdonald. — Stair,  III.  5^  17 
Erskine,  111.  4,  27,  52,  &c.,  as  for  the  Executors. 

Authorities  for  Lord  Macdonald. — ^Ersk.  III.  9,  48.  Sand- 
ford  on  Herit.  Success.  II.  49,  and  Cases  in  Note,  241-4.  Camp, 
bell,  14th  January  1747.  M.  5SI1& 

Second  Division. — Lord  Or^nary,  FuMerton.-— jfcT.  More.— 
jfit.  H.  Robertson. — Vans  Hathorn,  W.S.,  and  Bowie  and 
Campbell,  W.S.,  Agents^^Mr  Thomson,  Clerk.— [21  C] 

SOih  Ma^  1832. 

No.  d54. — Thomas  Peasrioua,  Adoocttcr,  e.  jNecwMUksiDir 
OF  CoaoiNsas  of  Glasgow^  HmpimdmU^, 

Froccss^i-Expenses— ^«r  a  procfkad  beettML  mUob  had  ^egn 
opposed  by  the  defenders,  but  was  iMmaietp  ordered  by  the  Court 
upon  an  advoctUion ;  and  the  action  Jiaving  -thereupon  been  dis- 
missed as  incompetcnt'^-'Circumstances  in  vfhich  kdd,  that  the 
pursuer  was  iuMe  in  modified  etpenses. 

This  was  a  mere  questioa  of  expenses,  arUiog  out 


of  the  prooeedings  ir  Ihe  case  reported  ante,  VoL 
II.  p.  461.  After  the  judgment  of  the  Court  there 
fitated,  the  eaose  went  buck  to  the  inferior  Court, 
and  a  proof  was  led,  which  established  that  there  did 
exist  such  bye-law  as  the  respondents  had  arerred. 
The  Mf^strates  thereupon  dismissed  the  original  ac- 
tion as  incompetent,  and  found 

"  the  respondents  entitled  to  the  expenses  generally  incurred  in 
the  Jeferier  Court,  and  also  in  the  Coert  rf  Session,  with  the 
eitoeption«fthe  expenats  inoened  in  this  Coert,  and  in  the 
Coert  of  Seaskm,  in  naintaini^g  j^eas  which  heve  been  lUti- 
roately  repelled,  vis.  resjudicaiOf  homologation,  and  ber  peru 
sonali  exceplivne,'* 

These  expenses  were  afterwards  modi6ed,  and  de- 
cerned for, — whereupon  the  present  advocation  was 
presented-  The  Lord  Ordinary,  on  lAt  February 
1832^  pronounced  the  following  interlocutor  and 
Dote>— 

'*  Haying  heard  the  counsel  far  the  peHies,  repels  the  feaaons 
«f  advocation,  remits  the  cause  thipHeUer,  to  the  Magistrates  of 
OiasgDw,  and  decerns:  Finds  the  advocator  liable  in  expenses, 
and  remits  to  the  auditor  of  Court  to  examine  theaccount  there- 
of, and  to  report — Note.—li  the  advocator  had  brought  this 
action  for  the  purpose  of  being  admitted  a  member  of  the  Cor- 
poration of  Cordiners,  for  a  smaller  fee  than  the  Corporation  de- 
manded, and  had  been  unauoceaafttl  there  would  have  been 
room  for  aigument,  that  he  was  entitled  to  be  reimbursed  for 
the  expense  of  discussing  any  ill  founded  plea  maintained  by  the 
Corporation,  because  he  might  have  insisted,  bonajlde,  and  m 
ignorance  of  the  facts  on  which  the  meriu  depended.  But  the 
advocator  had  been  admitted,  he  had  pM  his  fees,  and  had 
liaen  to  be  a  nember  of  the  Court  of  Masters.  He  had  4heie. 
fore  thejuane  aceaas  to  the  records  of  the  Cotporatbn,  and  was 
bound  to  be  as  well  acf  uainted  with  its  bye-laws  and  midges  as 
the  other  members  were.  So  situated,  he  has  no  excuaefor  In. 
volving  the  Corporation  In  a  groundless  action,  turning  on  bye- 
hiws  and  usages,  and  no  chum  in  equxtv  for  the  espehae  of  m- 
eussing  plena,  which  the  Corporation,  in  te  course  of  that  ac 
tion,  might,  ^ona/de,  but  ansyceeasfuUy,  ad^mQe^  at  \ai8t  the 
modification  allowed  in  the  Court  bdow,  is  all  that  he  can 
fiuily  df^mand." 

Tbe  adrocalor  haTiog  rodakiedy  the  Court  ad* 
hoed. 

Fint  DivisioB.--J>>rd  Ordfamry,  Gorshouse.— ^^^Ite.  Batheiw 
fmd,  W.  B^.^AU.  JML  P.  Brown.-^A.  C.  Howden,  and  J. 
^  W.  Jollie,  W.a,  Agents.— Sir  R.  Dundas,  Clerk.— [J^  IF.D.} 

SOlh  May  1832. 

No.  955.— Elizabeth  Blackett,  &c„  Punmn,  wk  Thomas 

GiLCHSiBT,  &c,  JD^fitnden. 

Trustees  — liability — Security — A  trust  hisring  been  consti- 
tuted 6y  an  individuai,  for  certain  purposes,  on  behalf  of  his 
chitdren,~^is  trusUes  hammg  recei9e4  a  sum  of  money,  ^ 
rooted  hjf  kia  mUlemaia  to  he  paid  %o  thmn^oMby  them  secured 
in  liferent  to  one  of  the  eUUdrtn  fa  wumied  vfomanj,  end  »• 
fee  to  her  childrenf^^ihoy  hawing  lent  it  out  to  the  l^enentrig 
and  her  husband,  first  on  a  mortgage,  end  then  oss  m  per- 
9onal  security,  in  which  the  iruMter^s  brother  woi  a  4!oUater^ 
obiigantr-4he  husband  hmnng  died,  the  husbmd^s  Mr  being 
abroad,  and  the  co-obligant  bankruptf-^mtd  the  trustees  hmnng 
taken  no  aepsfor  recovery  ^  the  ram-^ifeM,  that  they  were 
pemonal^HaUe  to  ihe  children  fir  it,  in  thefimt  instassce. 

Anthony  Forater  execated  a  setdement,  4th  Norem- 
ber  1795,  in  the  town  of  Berwick,  hot  after  the  Scot- 
tish form.  By  it  he  disposed  to  his  eldest  survivii^ 
son,  Anthony,  whom  faiiiBg,  to  his  teoond,  lialph,  and 
after  him  to  oertain  other  eabstitates,  hts  lands  of 
Jardinefield,  in  the  county  of  Berwick,  and  all  his 
other  red  and  moveable  estate  (except  £3954  and 
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any  other  sam,  inherited  from  his  eldest  son  George, 
deceased),  under  hardens  in  favour  ofhis  wife  and  chil- 
dren, and  particularly,  under  the  hurdeu  of  paying  to 
the  defender,  Gilchrist,  and  others,  as  trustees  for  cer- 
tain purposes,  £400,  of  which  the  proceeds  should  go 
in  liferent  use,  exdusive  of  the  jus  maritiy  to  Mary 
Blackett,  daughter  of  the  truster,  and  to  the  heirs  of 
ber  body  in  fee.  He  also  assigned  to  these  trustees 
the  above  succession  of  George,  that  they  might  give 
Elizabeth,  his  natural  daughter,  equal  to  5000  sicca 
rupees  on  her  being  twenty-one,  and  divide  the  re- 
siane  eanaljy  among  his  legitimate  daughters,  Eliza* 
beth,  Alice,  Ann,  Margaret,  and  Mary,  and  the  heirs 
of  their  bodies, — Mary*s  fifth  to  be  regulated  like  the 
£400 ;  the  trust  providing, 

*<  That  tbe  trostees  should  pay  to  the  said  Mary  Forater  or 
Blackett,  (mother  of  tbe  pursuers,)  the  interest  and  proceeds 
only  of  the  said  sum  of  jC400  Sterling,  and  in  trust,  that  they 
might  administer  the  said  fifth  part  and  the  said  j£400,  jointly 
and  severally,  for  the  heirs  of  her  body,  share  and  share  alike, 
without  regard  to  primogeniture  or  sex ;  or,  if  they  see  cause, 
to  distribute  and  diride  it  to  tbe  said  heirs,  with  this  proviso 
always,  that  tbe  heirs  or  heir  of  the  body  of  a  child  deceasing 
shall  inherit  the  share  that  would  have  belonged  to  the  parent 
predeceasing.'* 

The  truster  died,  and  was  succeeded  by  his  son 
Anthony.  He  paid  the  £400.  George*s  succession 
remained  in  his  hands.  He  died  in  1804 ;  and  it  con- 
tinued in  the  hands  of  his  brother  Ralph.  Mary  and 
her  husband,  who  were  in  destit-ute  circumstances, 
obtained  the  £400  as  a  loan  from  the  trustees  in  1799 
(as  alleged,  with  consent  of  Anthony),  and  g^ve  a 
mortgage  over  a  house  in  Berwick,  the  truster  hav- 
ing left  no  directions  as  to  the  kind  of  security.  This 
mortgage  was  afterwards  given  up,  the  house  sold,  and 
a  personal  English  bond  for  the  £400  taken  in  1805 
from  Blackett,  and  his  brother-in-law  John  Forster. 
With  this  £400,  Blackett  stocked  the  farm  of  Nisbet 
in  Scotland^  to  which  his  eldest  son  James  (who  did 
not  afterwards  join  in  the  action  against  the  trustees), 
succeeded  on  his  death.  Forster  became  bankrupt. 
James  got  into  difficulties,  and  went  to  Van  Diemau's 
Land.  The  trustees  took  no  leg^l  steps  against  him, 
or  any  one,  for  the  £400.  Mrs  Blackett  survived 
till  1820.  In  1822,  the  pursuers  raised  their  action 
against  Ralph  Forster,  and  the  other  defenders  as 
trustees,  for  their  respective  proportions  of  both  sums, 
being  in  all  £906,  8s.  Their  shares  of  the  £3954  was 
thereafter  paid  up  to,  and  discharged  by  the  pursuers, 
reserving  their  nght  to  the  £400. 

«  The  Lord  Ordinary  (2d  July  1823,)  having  heard  parties' 
procurators  on  the  grounds  of  the  libel  and  defences,  in  respect 
it  is  set  forth  in  the  libel  that  the  sums  of  ^£3854  and  je400 
have  been  paid  by  tbe  defender,  Ralph  Forster,  to  the  other 
defenders,  William  Berry  and  Thomas  Gilchrist,  the  trustees 
of  the  late  Anthony  Forster,  assoilzies,  in  hoc  tialu,  tbe  said 
Ralph  Forster,  from  the  conclusions  of  the  action,  and  decerns ; 
and  in  respect  the  said  trustees  both  reside  in  England,  and 
one  of  tbem  only  has  been  made  a  party  to  tbe  action,  by  an 
Knestment  juriuiidioniM /untlamUB  gratia,  aasoilsies  them  also 
from  the  conclusions  of  this  action,  and  decerns." 

**  \u  December  1826. — The  Lord  Ordinary  having  resumed 
consideration  of  this  representation,  and  advised  the  same,  with 
letter  from  the  defender,  Thomas  Gilchrist,  dated  2d  July 
1825,  minute,  therewith,  No.  10  of  process,  amendment  of- 
fered of  tbe  libel,  answers  for  Ralph  Forster,  answers  for  Wil- 
liam Berry,  and  whole  process ;  recals  the  interlocutor  complain- 


ed of;  holds  tbe  said  Thomas  Gilchrist  sisted  as  a  mrty  to  this 
action,  whereby  both  the  trustees  are  now  on  the  field  ;  sustains 
the  amendment  of  the  libel,  and  ordains  all  the  defenders  to  put 
in  proper  and  distinct  peremptory  defences,  in  terms  of  6th  Geo. 
IV.  c.  120,  and  that  within  ten  days  hence:  Finds  both  the 
defenders,  William  Berry  and  Ralph  Forster,  entitled  to  ex- 
penses, prior  to  2d  July  1823^  and  allows  an  account  thereof  to 
be  put  in*" 

The  pursuers  pleaded — I.  The  pursuers  are  en- 
titled to  their  share  of  the  sum  of  £400  left  to  them 
by  the  will  of  their  grandfather,  and  the  defenders 
having  intromitted  with  that  sum,  are  bound  to  ac- 
count for  the  same,  with  interest.— IL  The  defenders 
were  not  entitled  to  advance  or  pay  away  this  money 
to  any  one  during  the  minority  of  the  pursoerv,  but 
were  bound  to  see  the  same  properly  secured  for  their 
benefit. — III.  The  defenders  were  not  entitled  to  lend 
out  this  trust-money  without  proper  security,  or  to 
part  with  any  security  which  they  held  for  it ;  and 
even  had  they  been  authorised  to  take  personal  se- 
curity, which  they  were  not,  they  were  oound  to  do 
due  diligence  for  the  recovery  of  the  same,  which  they 
hav^  not  done. — IV.  The  pursuers  having  derived  no 
benefit  from  the  alleged  advance  of  their  money,  are 
entitled  to  recover  the  same,  with  interest.— V.  The 
defenders  having  been  constituted  trustees  for  the  pur- 
suers, and  having  uplifted  the  sum  of  £400  belong- 
ing to  them,  are  bound  to  account  for  tbe  same,  by 
making  payment  thereof,  or  by  producing  a  valid  and 
sufficient  document  and  security  for  the  amount ;  and 
it  is  not  sufficient  for  the  derauders  to  produce  an 
English  bond,  which,  by  the  law  of  England,  has  be- 
come prescribed  and  worthless. — VL  This  case  must 
be  ruled  by  the  law  of  Scotland,  in  so  far  as  regards 
the  destination  of  the  legacy  and  the  duties  of  the 
trustees.— VII.  Whether  by  the  law  of  Scotland  or 
England,  the  defenders  being  bound  to  invest  the 
trust-money  prudently,  and  to  use  sufficient  diligence 
for  preservmg  and  recovering  the  same,  and  having 
failed  to  do  so,  are  personally  liable  for  the  amount. — 
VI 11.  llie  pursuers  do  not  represent  their  father. 
The  defenders  pleaded — I.  The  decision  in  the  pre- 
sent case  falls  to  be  ruled  by  the  law  of  England. 

II.  Acftording  to  the  established  principles  of  that  hiw, 
the  torms  of  the  bequest  under  consioeration  had  the 
e£Pect  to  vest  in  Mrs  Blackett,  not  only  a  liferent  in- 
terest, but  a  complete  right  to  the  prinei^  sum  of 
£400,  which  she  was  entitled  to  dispose  of  as  she 
thought  fit,  and,  consequently,  to  apply  it  to  the  main- 
tenance and  support  of  herself  and  her  family ;  nor 
does  the  intervention  of  a  trust  make  any  difference 
in  that  respect.-^!  II.  The  trustees  could  not  have  ac- 
ceded to  John  Forster*s  composition,  withoot  thereby 
virtuallv  discharging  both  him  and  Mr  Blackett  from 
all  further  liability  under  the  bond.— IV.  The  said 
bond  is  still  in  force  as  a  subsisting  document  of  debt, 
the  particular  circumstances  of  the  case  being  quite 
sufficient  to  prevent  prescription. — V.  The  trastees 
exonered  themselves  of  all  responsibility  for  the  £400, 
by  taking  what  was  considered  at  the  time  soffident 
security  for  it,— VI.  They  were  not  answerable  for 
accidental  loss  through  the  subsequent  failure  of  those 
who  were  bound. — VII.  In  as  far  as  the  father  of  the 
pursuers  was  answerable  for  t^  money  advanced. 
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the^  themselves  are  liaUe  m  his  represeatetiFef ,  bjr 
taking  benefit  nncLer  Us  sucoession^— VIIL  The  trus- 
tees were  snlBeiently  authorised  to  apply  the  £400  for 
the  behoof  and  personal  euppeit  of  the  pursuers,  in 
virtue  of  the  clause  regarding  the  administration  aud 
distribution  tlmreof,  oontaiaed  in  Anthony  Forster  s 
deed  of  settlement.  The  Lord  Ordinary  ordered 
advising  which, 


"*  The  Lord  Ordinaiy  (19th  Januafy  lSd2,)hafingeoMl(kf«d 
the  cases  for  the  parties,  finds,  that  the  clause  of  the  deed  of 
settlement  of  Anthony  Forster  creating  the  trust,  in  regard  to 
the  sum  o££4XH),  being  the  only  sum  now  in  dispute,  must  be  con- 
strued accoiding  to  the  law  of  Scotland :  Finds,  that,  according 
to  that  construction,  the  children  of  Mrs  Mary  Forster  or 
Blackett  and  Richard  Blackett  were  entitled  to  the  iee  of  the 
said  sum,  while  the  right  of  the  mother  was  limited  to  a  life- 
rent :  Finds,  that  the  pursuers  are  six  of  the  children  of  the 
said  Mary  Forster  or  Blackett,  and  that  the  object  of  the  pre^ 
sent  action  is  to  recover  payment  of  their  shares  of  die  said  sum 
of  £400  from  the  defenders,  the  sunriting  trustees,  who  badin- 
tromitted  with  the  said  sum :  Finds,  that  the  shares  so  pur. 
sued  for  still  remain  due  to  the  pursuers,  and  that,  in  the  cir- 
cumstances of  the  case,  as  they  are  proved  or  admitted  by  the 
defenders,  the  defenders  have  incurred  a  pereona)  Uabilit;^  for 
the  shares  now  pursued  for ;  and,  therefore,  repels  the  defences, 
and  decerns  in  terms  of  the  conclusions  of  the  libel :  And  fm^ 
ther,  appoints  the  case  to  be  enrolled,  and  parties  to  be  heaid  on 
the  question  of  expenses. — iVbfe.— As  the  settlement  of  An- 
thony Forster  was  prepared  by  a  Scotch  conveyancer,  expressed 
in  toe  phraseology  of  Scotch  conveyandng,  and  was  mainly  in- 
tended for  the  conveyance  of  a  Scotch  heritable  property,  and 
as  it  cannot  be  maintained  that  the  subject-matter  of  the  special 
trust  regarding  the  £AO0  was  in  any  way  localixed  in  England, 
the  Lonl  Ordinary  does  not  think  that  the  mere  drcamstance 
of  the  granter  being  domiciled  in  England,  necessarily  demands 
the  application  of  the  EngliA  mte  of  oonstmotioB,  ia  deter- 
miniiig  tbe  meaning  of  the  dause  in  dispute.  The  fee  of  the 
imst  sum  being  then  in  the  children,  the  only  question  is,  whe- 
ther the  defenders  have  so  acted  as  to  incur  a  personal  liability  ? 
and,  whatever  hardship  there  may  be  in  the  case,  the  Lord  Or- 
dinary has  not  been  able  to  resist  the  eondnsion  that  they  are 
liable.  Even  in  the  origins^  loan  to  Richard  Blackett,  partko- 
larly  considering  their  own  statements  of  bis  emlwrfassed  dr- 
cumstances  at  the  time,  it  is  diflleuU  to  recondle  their  adminis- 
tration with  m  due  regard  to  the  interest  of  the  fiars ;  and  it  is 
more  difficult,  perhaps,  to  excuse  their  negleet  in  riiataon  to 
Blackett's  co-obKgant,  Forster.  But,  holding  these  difficulties 
to  be  removed  by  the  admission  of  the  pursuers,  that  their 
ifatber,  Mr  Blackett,  to  whom  the  money  was  lent  by  the  trus- 
tees, was  solvent  at  the  period  of  his  de«th,  there  arises  diis 
most  serious  objection,  that,  althongh  the  bond  is  stated  by  the 
defenders  to  have  been  amiMing  irom  the  death  of  Mr  Dick- 
son, their  attorney,  in  the  year  1818,  no  steps  were  taken  to  get 
a  renevral  of  the  bond,  and  although  RicbaM  Bhickett  is  said  to 
hove  died  solvent,  no  steps  were  taken  at  fats  deetfi  against  his 
sncoession,  or  against  his  son,  who  represented  bim,  and  even 
the  existence  of  this  bond  does  not  seem  to  have  been  mention- 
ed, until  the  defences  given  in,  in  the  present  process,  bearing 
date  February  1827,  after  various  dilatoiy  defences  had  been 
repelled,  by  which  time  James  Blackett,  the  son,  had  removed 
to  Van  Dieman*s  Land.  In  these  dmniistances,  the  Loid 
Ordinary  omnot  consider  the  defenders  entitled  to  disebaige 
themselves'  of  their  KabiKty,  by  now  offering  to  assign  the  boiSl, 
in  order  that  the  pursuers  may  take  steps  against  tMr  brather, 
James  BlacketL  He  thinks  that  they  nrast  be  held  UaUe,  at 
all  events,  to  the  fMusuen ;  and  that,  m  the  drcumstaaces  of  the 
case,  it  lies  upon  them  to  make  good  the  bond,  in  which  they 
are  the  creditors,  and  of  which  the  enforcement  has  been  so 
long  debiyed*'' 

"  2d  February  1832. — The  Lord  Ordinary  having  heard  par- 
ties* procurators,  finds  tbe  defenders  liable  in  the  expenses  in- 
curred since  the  interlomtor  of  tbe  Court,  of  tbe  10th  of  Fe- 

Voii.  IV. 


braary  1827 ;  allows  an  account  thereof  to  be  given  in,  and  to  be 
taxed  by  the  Auditor,  and  finds  no  other  ejcpenses  due.** 

The  defenders  reclaimed — spraying  the  Conrt  to 

**  assoilzie  the  defenders,  and  find  the  pursuers  liable  to  them 
in  expenses;  or  at  least,  before  further  answer,  to  find  that  the 
decision  of  the  present  case  falls  to  be  ruled  by  the  law  of 
England,  and  to  remit  to  the  Lord  Ordinary  to  proceed  in  the 
cause  accordingly.** 

Ai  advi^Dgy 

L^rd  GringlBiie  thought  that  the  pleas  in  English  and  Scottish 
law  were  to  be  respectively  explained  by  those  two  laws.  The 
destination  in  the  trust,  although  executed  in  England,  was  to  be 
judged  of  by  Seottish  law.  The  trustees  had  been  blameless  so 
far*  But  in  aUovring  the  bond  to  lie  over  so  long  after  tbe  tru^ 
tee*s  bankruptcy,  without  demanding  either  principal  or  interest, 
by  our  law  they  would  be  liable  fer  tbe  consequences,  as  there 
was  no  declaradoo  in  the  trust  that  they  should  not  be  liable  for 
omissions ;  and  improvident  management  was  also  a  ground  of 
liability.  There  was  no  evidence  of  the  ^ceeotion  of  the  trust. 
There  wn  evidence  of  their  having  got  the  money.  On  tibe 
finglisli  law,  he  was  bound  to  give  no  opinion ;  but  if  it  was  held 
to  ^pply  at  aU«  a<»se  should  be  made  up  for  English  lawyers. 

Lord  Glefdee  saw  nothing  to  show  that  the  trustees  acted  as 
trustees  at  all  in  the  matter.  It  did  not  appear  that  the  bond 
had  been  granted  for  the  puiposes  of  the  trust.  The  settlement 
was  to  be  interpreted  by  that  law  which  applied  to  the  office  of 
tmstse.  Its  true  import  must  be  determined  by  Scottish  lawyers. 
As  to  the  other  matter,  if  he  saw  any  specific  statement  of  ad- 
mitted facts,  he  should  listen  to  the  proposal  for  an  English 
opinion.  But  he  saw  none.  The  trustees  had  not  produced 
evidence  of  their  having  invested  the  money  for  the  fiars.  They 
lay  under  the  same  liability  as  from  the  first ;  vis.  to  administer 
the  £4X30  for  the  chlMren.  He  saw  no  doubt  whatever  abont 
their  liability.  If  the  fisher  died  insolvent,  ^y  should  have 
.expressly  averred,  and  obtained  proof  regarding  it. 

The  Lord  Justioe^derk  observed,  that  the  money  was  borrow- 
ed from  the  defenders  as  executors.  He  thoMght  that  liability 
had  been  incurred.  The  change  to  a  personal  security  was  a 
good  scheme  for  the  borrower,  but  not  for  the  lender. 

Lord  Memlowbank  understood  tiiat  there  was  no  denial  of  the 
•fsther  having  died  solvent.  The  inference  was  that  he  did. 
The  argument  for  the  trustees  would  go  to  this,  that  no  per- 
son domiciled  in  England  could  create  an  estate  in  fee  and  life- 
rent. But  it  was  a  separate  question,  whether  the  trustees  were 
bound  not  only  as  trustees,  but  personally.  That  seemed  a  ques- 
tion as  to  l^e  Uw  of  England.  He  doubted  if  the  provision, 
that  the  fund  should  be  payable  by  the  heir  of  the  Scottish  estate, 
altered  the  question. 

The  Court  adhered,  with  additional  expenses. 

Authorities  for  Defendenk^-Henderson  v.  M'Lean,  Janoanr 
IB,  1788;  M.  4615.  Bruces  v.  Bruce,  2Uh  June  1788;  M. 
4617.  Bell's  8vo.  Cases,  p.  519.  Balfour  v.  Soott,  i5th  No- 
vember 1787;  M.  2378^  and  4617.  Hogg,  7th  June  1791; 
Bell,  p.  491.  Robertsons,  16th  February .18 16.  Trotter,  20th 
December  1896.  Murray,  4th  March  1828.  Bempde  and 
Gkaham  v.  Johnstone ;  8d  Vesey,  junior,  p.  198.  Somerville 
V.  Somerville,  5tfa  Vesey,  junior,  p.  750.  Anstnither  v.  Chal- 
jners,  2d  Simmoods,  p.  !•  Feame  on  Contingent  Remainders, 
7th  Edit.  p.  462.  Roper  on  Legacies,  2d  Edit.  IL  d9a  Sel- 
wyn's  Nisi  Prius,  5th  Edit.  I.  557-9-60. 

Second  Division. — Lord  Ordinary,  Fullerton. — Act,  Dean  of 
Faculty  (Hope,)  Neaves.— ^/r.  Rutherfurd,  William  Bell.— 
Home  &  Rose,  and  Geoige  Todd,  junior,  Agents, — Mr  RoUand, 
Qerk.— [r.  C] 

SUi  May  1S32. 

No.  956.— David  Jobbon,  Suspender,  v,  Ann  Reid,  Charger* 

Parent  and  Child — Presumption— Pater  est  quem  nuptis  de« 
monstrant — Aliment — Semiplena  probatio —  Legitimacy-*4<f 
married  wotmanhaving  been  deliaeredrfaJulUgrown  ehUd  vriMn 
JO  months  after  her  marriage ;  and  tl  hamng  been  proved  Mat  ska 
VHU  wUh  clSid  tome  time  prior  to  the  marriagef  but  that  the  hut* 
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band  could  not  Have  had  intercourse  tvUh  her  till  one  or  taw  dayt 
prior  to  the  marriage ;  and  there  being  ecidence,  semipleoa  pro- 
bationer that  another  person  had  intercourse  with  her  about  nine 
months  before  the  birth  of  the  child — Held,  I.  In  an  action  for 
aliment  nt  the  instance  qft/te  mother,  with  the  concurrence  of  her 
husband,  against  the  alleged  Jather,  that  it  u  as  competently 
brought ;  but  the  husband  ordered  to  be  cited  edictally,  by  letters 
of  incident  diligence,  for  his  interest »^~ I L  Thai  the  presumption, 
pater  est  qiiem  nuptis  demonstrant,  wm  not  applicable  to  such 
a  case. — ///.  The  mother  having  given  her  oaih  in  supplement, 
the  defend^  found  liable  to  aliment  the  child, — IV,  AU  questions 
relative  to  the  legitimacy  of  the  child  reserved, 

la  1822,  Ann  Reid,  then  residing  in  Leith,  became 
acquainted  with  Alexander  Robertson,  who  had  been 
bred  a  sailor,  but  was  then  resident  at  Pathhead,  abont 
twenty  miles  from  Dundee.     In  April  1823,  Robert- 
son entered  as  a  sailor  on  board  the  ship  Greenock,  at 
X*eith,  then  boand  on  a  voyage  to  Van  Dieman*8  Land, 
aiid  the  vessel,  with  him  on  board,  cleared  out  on  the 
Sd,  and  sailed  from  Leith  Roads  on  the  4th  of  May 
1823.     Shortly  thereafter,  Reid  went  to  reside  at 
Dundee.     About  the  end  of  July  or  beginning  of  Au- 
gust 1823,  Robertson's  family  received  a  letter  from 
the  captain  of  the  vessel,  saying  that  he  had  put  Ro- 
bertson on  shore  at  Plymouth.     He  returned  to  his 
father's  house  at  Pathhead,  about  the  end  of  August 
or  beginning  of  September  of  the  same  year ;  and  on 
or  about  the  19th  or  20th  of  that  month,  went  to  Dun- 
dee, where  he  renewed  his  acauaintance  with  Reid, 
and  they  were  regularly  married  on  28th  September 
1823.     On  12th  March  1824,  Reid  was  delivered  of 
a  full-grown  male  child.     On  16th  March,  she  pre- 
sented a  petition  to  the  Sheriff  of  Forfarshire,  in  name 
of  herself,  and  of  her  husband,  Alexander  Robertson, 
setting  forth, — That  Jobson  was  the  father  of  the  said 
child :  That  he  had  refused  to  aliment  the  said  child, — 
and  concluding  that  he  should  be  ordained  to  make 
payment,  inter  alia,  of  £10  Sterling,  for  the  first  year's 
aliment  of  the  child,  and  £8  Sterling  for  each  year's 
.aliment  thoreafter,  until  the  child  should  attain  the 
age  of  ten   years,  or  be  able  to  maintain  himself, 
and  that  quarterly,  and  per  advance — the  said  quarters 
being  always  first  corne  and  bygone  before  payment, 
&c.  &c.     The  claim  was  opposed  by  Jobson,  on  the 
grounds — I.  That  he  was  not  the  father  of  the  child, 
which  was  born  in  wedlock,  and  must,  therefore,  be 
presumed  to  be  the  ofi*!ipring  of  hini,  ouem  nuptitB  de- 
monstrani. — II.  That  the  husband  had  not  concurred 
in  disowning  the  child  en  oath;  and  his  marriage  with 
the  mother  having  taken  place  on  28th  September 
1823,  and  the  child  being  born  in  March  1824,  there 
was  both  a  possibility  and  probability  of  the  child  be- 
ing his. '  The  Sheriff-substitute  first  assoilzied  the  de- 
.  fender,  but  afterwards,  on  advising  with  the  Sheriff- 
depute,  he  ordained  condescendence  and  answers,  and 
allowed  the  parties  a  proof  of  their  respective  aver- 
ments. 

The  proof,  as  to  the  suspender  having  been  frequent- 
ly in  company  with  the  charger  solus  cum  sola,  was 
quite  clear.'  It  was  likewise  proved,  that  he  had  con- 
sulted a  medical  gentleman,  who  examined  the  charger 
prior  to  her  marriage,  with  Robertson,  when  it  was 
diHrovcred  that  she  was  about  four  months  gone  with 
child.  Vm'ious  conversations  w(mx*  also  proved  to 
liave  takffu  place  between  the  sui^pender  aud  the  char- 


ger's mother  on  the  subject  of  the  charger  s  preg- 
nancy) and  as  t^  the  way  in  which  she  should  be  pro- 
vided for.  T|te  Sheriff  held  that  there  wa«  a  sufficient 
semiplena  probation  and  allowed  the  charger  to  give 
her  oath  in  supplement,  adding  the  following  note : 

'<  This  is  a  mere  question  of  aliment,  as  between  the  defender 
and  the  Kirk-^ession,  and  not  a  proper  question  o£  filiation.   1st, 
If  the  pursuer  shall  depone  affirmatively  in  supplement  of  the 
proof,  it  will  follow  that  the  intercoarse  between  the  parties  in 
summer  1823,  will  be  fully  established.     Now,  the  child  was 
bora  on  12th  Mut^  1824 ;  and  it  is  proved  by  the  widwife,  that 
it  was  '  a  full  nine  months'  child;*  and,  of  course,  it  must  have 
been  begotten  in  June  1823,  the  period  to  which  the  proof  re- 
fers.   &l.  The  pursuer  was  not  married  at  the  period  of  concep- 
tion.    The  marriage  did  not  take  place  till  September  18^ 
The  maxim  pater  est,  &c,  does  not  apply  to  this  case.     It  is 
applicable  to  the  case  of  the  mother  being  a  married  woman  at 
the  time  of  the  conception  of  the  child ;  Stair,  IIL  3,  4^  and 
Erskine,  L  6,  49.    But,  in  the  present  instance,  the  pursuer 
was  not  married  when  the  child  in  question  was  procreated. 
Bd,  It  seems  sufficiently  proved  that  Robertson,  the  husband, 
owing  to  his  absence  in  the  way  of  his  profession,  could  have 
had  no  intercourse  with  the  pursuer  before  marriage,  so  as 
to  have  been  the  father  of  the  child  in  question.    His  subsequent 
marriage  could  not  have  the  effect,  in  law,  of  legitimating  a 
child  which  he  had  not  begotten.     Suppose  it  a  clear  matter, 
that  a  husband  has  had  no  intercourse  with  his  wife  till  after 
marriage,  and  that  in  a  month  or  two  after  the  marriage  she  bears 
a  full  grown  child,  the  chil^  assuredly  would  not  be  a  lawful 
child.     In  this  case  the  utmost  length  the  defender*s  aiigument 
goes  to  is,  that  it  was  not  physically  impossible  that  Robertson 
may  have  had  connexion  with  his  wife  before  marriage.     But  no 
attempt  has  been  made  to  prove  this  fact,  which  might,  periiaps, 
have  been  held  relevant  in  his  case,  in  respect  of  his  subsequent 
marriage,  though  not  applicable  to  others^  who,  it  may  be  alleged, 
had  intercourse  with  her." 

'  Jobson  presented  a  bill  of  suspension  against  this 
judgment,  which  having  been  advised,  with  answers, 
by  Lord  Mackenzie,  the  following  interlocutor  (28th 
March  1827,)  was  pronounced  : — 

<(  The  Lord  Ordinary  having  considered  this  bill,  with  tlie 
answers  thereto,  and  productions,  finds  that  there  is  evidence 
that  the  child,  to  which  this  question  relates,  appeared  at  its 
birth  to  be  bora  not  prematurely,  but  after  the  full  time  ;  and 
finds  this  corroborated  by  evidence,  showing  that  the  pursuer 
had  been  with  child  from  a  period  corresponding  to  such  timely 
birth :  Finds  that  there  is  evidence  that  the  defender  had  car- 
naJ  intercourse  with  the  pursuer,  the  mother  of  the  child,  at  a 
time  not  far  from  tune  months  previous  to  its  birth  :  Kinds  no 
evidence  at  all  that  Robertson,  who  married  the  pursuer  about 
six  months  before  the  birth  of  the  child,  had  carnal  intercourse 
with  her  previous  to  the  marriage ;  and,  on  the  contrary,  finds 
that  there  is  evidence  that  he  could  not  have  had  such  inter- 
course any  considerable  time  before  that  date :  Finds  that,  in 
these  circumstances,  the  marriage  of  the  pursuer  does  not  form 
a  legal  bar  to  the  admission  of  her  oath  in  supplement,  to  prove 
that  the  defender  was  the  father  of  her  child,  which  oath,  if  not 
so  barred,  was  admissible,  there  being  far  more  than  «  semi' 
plena  probatio  of  such  pateraity :  Finds  it  proved  bv  her  depo- 
sition, that  the  defender  was  the  father  of  her  child:  Finds  no 
informality  in  the  process,  decree,  or  execution,  sufficient  to 
warrant  suspension  :  For  these  reasons,  refuses  the  bill.  Finds 
the  complainer  liable  to  the  respondents  in  expenses,  of  which 
appoints  an  account  to  be  given  in ;  and,  when  lodged,  remits  to 
the  auditor  to  tax  the  same,  aud  report." 

The  suspender  then  presented  a  second  bill,  which 
was  refused  by  Lord  Corehouse  in  these  terms : — 

"The  Lord  Ordinary  (I7th  April  1827,)  having  considered 
this  bill,  with  the  former  bill,  and  answers.  Inferior  Court  pro- 
cess, ahd  productions,  refuses  the  bill  for  the  reasons  assigned 
in  Lord  Mackenzie's  interlocutor,  of  thiQ  26th  of  March  Wt,  on 
the  former  biU."  * 
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The  suspender  having  reclainied>  the  Court,  on 
26th  May  1827,  remitted  to  the  Lord  Ordinary  to 
pass  the  bill.  The  cause  then  came  before  Lord 
Newton  npon  the  expede  letters,  when  his  Lordship 
pronounced  this  interlocutor,  13th  (Signed  I8th)  June 
1829:— 

"  The  Lord  Ordinary  having  beard  counsel  for  the  parties, 
finds  that  there  is  evidence  that  the  child,  to  which  this  ques- 
tion relates,  appeared  at  its  birth  to  be  bom  not  prematurely, 
but  after  tbe  full  time ;  and  finds  this  corroborated  by  evidence, 
showing  that  the  charger  had  be^  virith  child  from  a  period  cor- 
responding to  such  timely  birth  :  Finds  that  there  is  evidence 
that  the  suspender  had  carnal  intercourse  with  the  charger,  the 
mother  of  the  child,  at  a  time  not  far  from  nine  months  pre- 
vious to  its  birth :  ^nds  no  evidence  at  all  that  Robertson,  who 
married  the  charger  about  side  months  before  the  birth  of  tbe 
child,  had  carnal  intercourse  with  her  previous  to  the  marriage ; 
and,  on  the  contrary,  finds  that  there  is  evidence  that  he  could 
not  have  had  such  intercourse  any  considerable  time  before  that 
date :  Finds  that,  in  these  circumstances,  the  marriage  of  the 
charger  does  not  form  a  legal  bar  to  the  admission  of  her  oath 
in  supplement,  to  prove  that  the  suspender  was  the  father 
of  her  child,  which  oath,  if  not  so  barred,  was  admissible, 
there  being  far  more  than  a  semipUna  probatio  of  such  pater- 
nity: Finds  it  proved,  by  her  deposition,  that  the  defender 
was  the  father  of  her  child :  Finds  no  informality  in  the  pro- 
cess, decree,  or  execution,  sufficient  to  warrant  suspension  ;  and 
for  these  reasons,  finds  the  letters  and  charge  orderly  proceeded, 
and  decerns :  Finds  the  suspender  liable  in  expenses  ;  appoints 
an  account  thereof  to  be  g^ven  in  ;  and,  when  lodged,  remits  to 
the  auditor  to  tax,  and  to  report.** 

The  suspender  baring  reclaimed  against  this  inter- 
locutor, the  Court,  on  the  1 9th  of  January  1830,  re- 
mitted the  cause  to  the  Outer  House,  for  the  purposes 
stated  in  the  following  interlocutor  : — 

«  The  Lords  remit  to  the  Lord  Ordinary  to  appoint  the  bus- 
band  to  be  called  for  his  interest,  and  to  ascertain  the'  point  of 
fact  respecting  the  time  at  which  he  left  the  sea  service,  and  the 
period  when  he  returned  to  Scotland,  and  thereafter,  to  do  as  to 
his  Lordship  shall  seem  fit.** 

The  case  having  returned  to  the  Lord  Ordinary, 
his  Lordship,  on  ISih  February  1828,  granted 

**  warrant  for  letters  of  incident  diligence  at  either  party's  in- 
stance,  to  the  effect  of  citing  Alexander  Robertson,  husband  of 
the  charger,  for  his  interest  as  a  party  to  the  present  action,  and 
that  edictally,  by  leaving  a  citation  fbr  him  at  the  record  office," 
&c. 

An  edictal  citation  was  executed  accordingly ;  and 
the  parties  being  unable  to  obtain  any  fartlier  infor- 
mation in  regara  to  the  points  referred  to  in  the  in- 
terlocutor of  19th  January  1830,  gave  in  a  miniite  to 
that  effect.  The  case  was  thereafter  debated  before 
the  Lord  Ordinary,  who,  on  19th  November  1830, 
appointed  the  parties  to  lodge  cases  upon  the  points 
remaining  undisposed  of.  Cases  were  accordingly 
lodged,  when  it  was  pleaded  for  the  suspender-^I. 
That  there  was  nothing  in  the  facts  of  the  case  to  ex- 
clude the  possibility  of  the  charger's  husband  being 
the  father  of  the  child. — IL  That  sach  possibility  not 
being  excluded,  but  rather  favoured  by  the  facts,  the 
law  will  not  allow  the  child  to  be  deprived  of  its 
status  of  legitimacy,  more  especially  in  the  indirect 
manner  attempted  by  the  charger,  and  by  means  of 
an  action  so  snaped,  that  neither  the  husband  nor  child 
are  parties  to  it,  and  in  which  no  step  had  been  taken 
to  protect  their  interest. — III.  That  even  were  the 
child  to  be  held  illegitimato,  the  action  could  not  be 


sustained,  aa  it  would  resolve  into  an  action  for  a  civil 
debt,  as  to  which  tb^  charger  had  neither  persona 
standi  nor  Jus  ezigendi  apart  from  her  husband. 

For  the  charger  it  was  pleaded — I.  I'he  rule,  pater 
est  quern  nupiia  demonUranty  is  not  absolute  and  uni- 
versal in  its  application. — II.  It  is  not  applicable  to  the 
present  case,  oecause  the  child  was  born«  before  a 
sufficient  period  had  elapsed  subsequeat  to  the  con- 
stitution of  tbe  marriage,  to  raise  the  presamption 
that  it  was  the  issue  of  the  marriage. — III.  There  is 
sufficient  evidence  that,  defactOy  the  child  was  not  be- 
gotten by  the  busband.-^IV.  There  is  sufficient  evi- 
dence that  the  suspender  is  the  father  of  the  child. 
At  advising, 

Lord  Balgratf. — I  thought  this  a  case  of  wry  considerable 
difficulty  in  some  of  its  features,  and  if  it  were  a  question  as  to 
the  status  of  the  child,  which  We  were  here  called  on  to  deter- 
mine, I  might  hesitate  a  good  deal ;  because,  in  a  question  of 
status^  wherever  there  is  the  slightest  glimmering  of  even  pos- 
sibility, 1  think  we  would  not  be  disposed  to  deviate  from  the 
general  rule,  paler  est  gvem  nuptus  demonstrant.  But  that  is  not 
the  point  we  are  to  decide  here— and  the  defender  has  placed 
himself  in  such  a  situation,  that  I  think  he  is  called  on  to  take 
the  burden  on  lumself  of  supporting  this  child.  I  concur  with 
the  Lord  Ordinary. 

Lord  GUiies. — I  am  of  tbe  same  opinion.  I  think  the  case 
is  one  of  great  importance^  and  of  great  difficulty  in  one  view^ 
and  if  the  question  were  as  to  the  status  of  the  child,  I  do  not 
say  what  my  opinion  would  be.  But  I  think  tbe  defender,  in  a 
question  of  maintenance  alone,  is  bound  to  support  the  child.    . 

Lord  President  concurred,^--and  the  Court  pro^ 
nounced  the  following  interlocutor : — 

'<  Adhere  to  the  interlocutor  of  Lord  Newton,  of  date  IStk 
(signed  18th)  June  1629,  without  prejudice  to  any  question  which 
may  afterwards  arise  relative  to  the  legitimacy  of  the  child : 
Find  additional  expenses  due  since  the  date  of  the  above  inter'- 
locutor,"  &c. 

Suspender's  Authorities. — Ersk.  1. 6, 49, amd 50.  Stair,  III. 
9,42.  Sandie,  4th  July  1823.  Stewart,  6th  August  1774; 
HaUes,  595.  RouUedge,  19th  May  1812.  Rex  v.  Luffe;  8 
East.  193.     Gardner  Peerage  Le  Marchand  Rep. 

Charger's  Authorities. — Ersk.  I.  7,  13,  and  I.  6,  21.  Stair^ 
III.  8,  42.  Bank.  I.  2,  3,  46.  Ersk.  I.  6,  49.  Cruise  on 
Dignities,  p.  280,  sec.  88,  Edit  1 82a  Banbury  Peerage,  ib. 
281,  292.     Gardner  Peerage,  7th  April  1826. 

First  Division.  —  Lord^  Ordinary,  Mackenzie,  Corehousft, 
and  Newton. — Act,  Keay,  Pyper.— -4/i.  Ivory. — J.  Davidson, 
S.S.C.,  and  Brown  &  Miller,  W.S.,and  D.  Houston,  Agents^ 
—Sir  W.  Scott,  Clerk [J.  W.  D.\ 

3U/  May  1832. 

No.  357. — PikTBicK  ToaaiE's  Trustees,  Pursuers,  v,  Thomas 
Jameson  ToaaiE,  &c.  Defenders  and  CiainuuUs* 

Legacy — Ultimus  Hseres — Bastard — Marriage- Contract — ^Proof 

Tocher^^^  parti/  having  executed  a  marriage-contract  aiul 

trust-deed  of  settlement ,  whereby  he  provided  an  annuUif  to  his 
widowt  and  a  certain  sum  to  his  chiiirtn,  declaring,  that  ttfte¥ 
'  payment  of  these  provitums,  and  other  tegades,  thai  the  residue 
should  be  divided  betwixt  his  two  natural  childrett,  payable  at 
mtyority  or  marriage ;  and  one  of  the  natural  chifdren  having 

'  died  in  nunorUy — Held,  /.  That  the  Crown  was  not  entitled,  as 
ultimus  hsres,  to  succeed  to  the  sitare  of  the  bastard  minor.-^ 
IL  That  the  legacies  to  the  bastards  were  not  pro  indiviso ;  and 
that  the  one,  or  her  lawful  issue,  was  twI  entitled  to  succeed  to 
the  share  of  the  other,  who  died  minot,^-IlL  Thai  the  share  of 
the  said  bastard  minor  fuiving  lapsed,/ormed  jwrt  -of  the  intestate 
succession  of  the  truster,  and  fell  to  the  heir  of  the  marriage  at 
fiexl  of  kin, — IV.  That  the  only  child  of  the  matriage  was  en* 
titled  to  claim  accumulated  interest  on  the  sums  jrrovided  to  tkM 
child  or  children  in  the  mu^riagc-contract. —  V,  That  the  itro^ 
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ductian  of  notorial  extracti  from  the  hookt  of  the  agenti  and 
trutteet  of  the  widow's  father,  toai  sufficient  to  instruct  payment 
of  part  ojher  tocher, 

Patrick  Torrie  and  Janet  Jameson  entered  into  an 
antenuptial  contract,  dated  4th  October  1 806,  where* 
by  the  former,  inter  alia,  bound  and  obliged  himself, 
And  his  heirs,  executors,  and  successors,  to  lay  out  and 
secure,  betwixt  and  the  Ist  April  1807,  the  sum  of 
£10,000  Sterling,  upon  good  and  sufficient  heritable 
6r  moveable  securities,  and  to  take  the  rights  thereof 
to  himself,  in  liferent,  and  to  the  children,  one  or 
more  of  the  marriage ;  whom  foiling,  to  his  own  heirs 
and  assignees  in  fee*  Oh  the  18th  November  1807, 
he  executed  a  trust-disposition  and  settlement  in  fa- 
vour of  the  pursuers  as  trustees,  whereby  he  convey- 
ed to  them  all  his  property  of  every  denomination, 
and  wherever  situated,  and  constituted  them  his  exe^ 
cutors  and  universal  intromitters  with  his  whole  estate 
at  the  time  of  his  death.  This  deed  provided  for  the 
payment  of  the  testator's  lawful  debts — of  the  provi- 
sions in  favour  of  his  wife,  contained  in  the  marriage- 
contract — and  of  certain  annuities  to  his  relations. 
The  deed  then  concluded  in  these  words : 

'*  And  lastli/,  the  residue  and  remainder  of  the  prices  and 
produce  of  my  said  estate  and  effects  is  hereby  provided,  and 
shall  be  pro^aed  and  settled  and  secured  for  the  following  pur- 
poses *. — In  the  first  place,  incase  there  shall  be  a  child  or 
children  procreated  of  the  marriage  betwixt  me  and  the  said 
Janet  Torrie,  then  for  payment  to  such  child  or  children  of  the 
Buras  provided  to  them  by  the  aforesaid  contract  of  marriage, 
and  the  remainder  of  the  prices  and  produce  of  my  said  estate 
And  effects,  I  htereby  appoint  my  sard  trustees  to  pay  over  to 
Anne  and  Peter  Torrie,  my  natural  children,  equally  betwixt 
them,  share  and  share  alike,  and  their  heirs  and  assignees.  But 
declaring  that  in  case  there  shall  be  no  child  or  children  procre- 
ated of  the  marriage  betwixt  me  and  the  said  Janet  Torrie,  then 
^nd  in  that  case  I  appoint  the  whole  residue  and  remainder  of 
m^  said  estate  and  effects,  after  satisfying  the  provisions  con- 
tamed  in  the  said  contract  of  marriage  in  favour  of  the  said 
Janet  Torrie,  and  the  annuities  before- mentioned  to  be  paid  to 
the  said  Anne  and  Peter  Torrie  equally  betwixt  them,  share  and 
share  alike,  and  their  heirs  and  assignees.  But  wjitch  provi- 
sions in  favour  of  the  said  Anne  and  Peter  Torrie  shall  not  be 
payable  until  they  shall  respectively  attain  the  age  of  majority 
or  be  married." 

The  testator  died  on  8th  June  1810,  leaving  his 
wife,  Janet  Torrie  Jameson,  and  an  only  child  of  the 
marriage,  Thomas  Jameson  Torrie.  Esq-  advocate, 
both  still  in  life.  He  was  also  survived  by  his  natu* 
ral  children,  Anne  and  Peter  Torrie.  Peter  died  on 
lOth  February  1813,  in  minority,  without  issue  ;  and 
Anne  having,  in  1818,  married  John  Mnnsie,  surgeon, 
Thomhill,  Dumfriesshire,  by  a  contract  of  marriage 
disponed  and  conveyed,  for  certain  .purposes^  to  trus- 
tees, 

«  the  whole  share  and  proportion  destined  and  provided,  or 
which  shall  accrue  and  become  payable  to  her  of  the  trust-es- 
tate, funds,  and  effects  of  the  said  deceased  Patrick  Torrie  her 
father,  under  the  trust-disposition  and  deed  of  settlement  exe* 
cuted  by  him,  of  date  the  18th  day  of  November,  in  the  year 
1807,  and  registered  in  the  books  of  Council  and  Session,  the 
12th  day  of  June,  in  the  year  1810;  together  with  the  said 
trust-disposition  and  deed  of  settlement  itself,  in  so  far  as  re- 
lative to  her  said  share  and  proportioe,  and  all  that  has  followed, 
or  that  may  follow  thereupon.** 

The  deed  then  provided,  that  within  six  months 
after  the  decease  of  Anne  Torrie, 
"  the  said  trustees  may,  and  they  are  hereby  authorised  and  ap- 


pointed to  pay  over,  or  dispone,  cohvev  and  trshsflftr  tfite  said  tru&t- 
estate,  funds  and  effects,  to  the  child  or  children  who  may  be 
procreated  of  this  intended  miuriage,  in  case  such  child  or  children 
shall^  at  the  decease  of  the  said  Anne  Torrie,  be  major  or  mar- 
ried, apd  that  in  such  shares  and  proportions  among  them,  if 
more  than  one,  as  the  said  Anne  Torrie  shall,  by  any  deed  or 
writing  to  be  executed  by  her,  direct  and  appoint ;  and  failing 
such  appointment,  then  among  all  the  said  children,  equally  share 
and  share  alike ;  but  if  any  of  them  shall  happen  to  be  minors 
and  unmarried  at  the  decease  of  the  said  Anne  Torrie,  the 
share  or  shares  of  such  shall  not  be  payable,  until  they  shall  re- 
spectively attain  majority  or  be  married,  whichever  of  these 
events  shall  first  happen.*' 

Mrs  Anne  Munsie  or  Torrie  died,  leaving  an  only 
child,  Patrick  Torrie  Munsie,  one  of  the  defenders, 
who  is  still  alive.    In  March  1 830,  the  pursuers  raised 
the  present  summons  of  mnltiplepoinding  and  exoner- 
ation, eoncluding  that  they  should  only  be  found  liable 
in  once  and  single  payment  of  the  trust-funds;  and  that 
the  defenders  should  be  ordained  to  lodge  their  claims. 
The  pursuers  gave  in  a  condescendence  of  the  fund  in 
medio,  amounting  to  upwards  of  jB2 1,000.   Mrs  Torrie^ 
the  widow  of  Patrick  Torrie,  claimed  her  provisions 
stipulated  in  the  marrii^e-contract,  and  also  interest 
on  the  sum  of  £400,  from  the  day  of  her  husband's  de- 
cease, being  part  of  her  tocher,  in  evidence  of  which 
being  paid  to  her  husband,  she  produced   notorial 
excerpts  from  the  sederunt-books  of  her  father's  trus- 
tees, and  from  those  of  the  law-agents  who  managed 
the  transaction.     Thomas  Jameson  Torrie  ranked  on 
the  fond  in  medioy  and  claimed,  ^r^^  That  there  should 
be  paid  to  him  the  sum  of  £10,000  Sterling,  being  the 
amount  of  the  provision  due  to  him  by  his  parents' 
contract  of  marriage,  with  interest  thereof,  progres- 
sive and  accumulated,  at  the  various  rates  which  have 
been  actually  drawn  or  received  from  the  funds  under 
the  management  of  the  pursuers  since  his  father's  de- 
cease, deducting  always  such  sums  as  have  been  paid 
to  or  for  him  on  account  of  the  interest  due  on  the 
said  provision,  accumulating  always  the  balance  of  in- 
terest, so  far  as  not  paid  to  him  or  for  his  behoof,  into 
a  new  or  additional  principal  sum  at  the  end  of  each 
year,  bearing  such  interest  as  the  said  trustees  may, 
from  time  to  time,  have  drawn  or  received  upon  the 
surplus  interest  and  produce  of  the  trust-funds.     Se* 
cond.  That  there  shall  be  paid  to  hikn  that  share  of  the 
reversion  of  his  father  s  trust-estate  provided  to  the 
said  Peter  Torrie,  in  the  event,  which  did  not  happen, 
of  his  marrying  or  attaining  th^  age  of  mMority. 
Patrick  Torrie  Munsie,  and  his  father  John  Munsie, 
as  his  admintstrator-in-law,  claimed,  in  terms  of  the 
deeds  of  the  deceased  Patrick  Torrie,  the  whole  of 
the  residue  of  the  trust-estate  of  the  late  Patrick  Tor- 
rie, Esquire ;  and  Sir  Henry  Jardine,  on  behsJf  of 
the  Crown,  as  uUimus  hceres,  claimed  one  half  (^  the 
whole  residue  of  the  trust-estate  of  the  said  deceased 
Patrick  Torrie,  as  the  same  should  be  competently  as- 
certained. 

After  hearing  parties  on  a  closed  record.  Lord 
Medwyn  pronounced  this  interlocutor,  29ih  June 
1831:  . 

<'  Having  resumed  consideration  of  this  process,  Finds  it 
sufficiently  instructed  by  the  evidence  produced,  tint  the  de- 
ceased Patrick  Torrie  received  the  sum  of  j£400  as  the  for- 
tune due  to  his  wife,  the  claimant,  Mrs  Janet  Torrie  or  Jame- 
son ;  and  that  in  terms  of  the  contract  of  marriage  in  her  favour. 
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the  marriai^  ha?ing  dissolved  bj  the  predecease  of  the  said  Pa- 
trick Torne  leaving  children,  she  is  entitled  to  draw  tfie  interest 
of  the  said  sum  during  lier  life,  from  the  period  of  the  death  of 
her  said  husband :  Finds,  that  by  bis  trust-disposition  and  deed 
of  setlleipent,  of  date  18tb  November  1807,  Mr  Torrie  convey- 
ed his  whole  property  to  trustees  :    First,  For  payment  of  bis 
debts  and  funeral  expenses.     Second,  For  payment  and  satisfac- 
tion to  his  widow  of  her  claims  under  the  contract  of  marriage ; 
and.  Thirdly,  For  payment  of  certain  annuities  ;  and  *  Lastly,  The 
residue  and  remainder  of  the  prices  and  produce  of  his  estates  is 
hereby  provided,  and  shall  be  provided  and  secured,  in  the  first 
place,  for  payment  to  such  child  or  children  of  the  sums  provided 
to  them  by  the  foresaid  contract  of  marriage  :*  Finds,  that  by 
tho  said  contract  of  marriage,  Mr  Torrie  bound  himself,  betwixt 
and  x^e  Ut  4fty  pf  April  1807,  to  lay  out  and  secure  the  spm  of 
£  10,0QPop  gopd  and  suflicient  bonds,  and  to  take  the  rights  then;- 
of  to  bin^selfin  liferent,  and  ^  tlie  children,  one  or  more  of  tbe 
marriage ;  ^boi|^  failing,  (0  bis  own  heirs  and  assignees  in  fee ; 
aDd  that  in  in^plemen^  of  this  obligation,  and  of  a  similar  obliga> 
tion,  to  lay  out  and  secure  £QOOQ  for  answering  his  wi6e*s  an- 
nuity of  ^900 ;  and  on  the  narrative,  that '  having  been  request- 
ed by  the  said  Janet  Jameson,  my  wife,  and  her  friends,  to  lay 
out  die  sum  for  answering  ber  annuity,  in  the  event  of  her  sur- 
viving me,  and  the  provision  to  the  child  or  children  procreated, 
or  to  be  procreated  of  the  marriage  betwixt  her  and  me,  in  terms 
of  the  contract  of  ofarriage  before  recited,  I  have  agreed  to  grant 
the  disposition,  assignation,*  &c. :  I^e,  of  this  date,  (May  2, 1810) 
makes  over  the  specific  sums  in  certain  bonds,  and  a  house  to  him- 
self in  liferent,  and  the  children  in  fee :  Finds  it  stated  by  the  trus- 
tees, tbat  the  ninds  which  belonged  to  Mr  Torrie,  have  been  n|an- 
aged  and  improved  by  them,  since  bis  death  in  1610,  to  the  best 
advantage,  the  surplus  having  been  alw^s  laid  out  and  invested  as 
an  increase  to  the  capital  of  the  trust- funds  :  Finds  it  stated  by 
the  trastees,  and  no  counter  allegation,  that  no  demand  was  ever 
made  by  the  claimant,  Thomas  Jameson   Torrie,  or  on  his  be- 
half by  his  tutor  or  curator,  for  fulfilment  of  the  obligation 
in  favour  of  the  children  under  the  contract  of  marriage,  beyond 
the  implement  of  it  so  fiir  as  made  by  the  truster :  Finds,  in  these 
circumstances,  that  the  said  claimant  is  entitled  to  payment  of  the 
sum  of  ^10,0<X),  with  the  legal  interest  thereof,  but  not  to  com- 
pound or  accumulated  interest,  except  in  so  far  as  regards  the 
sum  of  .£4000,  contained  in  the  disposition  and  assignation,  1810, 
which  remains,  after  providing  for  the  widow's  annuity,  the  fee 
of  which  was  vested  in  the  children  of  the  marriage,  upon  which 
sum  of  ^4Q0O,  the  claimant  is  entitled  to  receive  whatever  profit 
or  advantage  has  been  derived  from  the  investment  of  the  sur- 
plus interest  as  a  capital  sum  bearing  interest,  the  sums  laid  out 
annually  for  the  maintenance  and  education,  and  other  expenses 
of  the  claimant,  being  proportionally  borne  by  the  interest  of  the 
said  ^4000,  and  the  interest  of  the  remainder  of  this  provision 
being  ^6000 :  Finds,  tbat  Mr  Torrie*s  natural  son,  Peter,  having 
died  in  minority,  and  unmarried,  the  bequest  in  his  favour  lapsed, 
ia  respect  tbat  although  the  bequest  be  to  heirs  and  assignees, 
the  Crown,  which  claims  as  vUimus  hares,  clearly  cannot  be  sup- 
posed to  be  such  an  heir  as  the  testator  contemplated  in  thi^ 
dause,  nor  the  heir  in  whose  favour  the  law  has  modified  the 
rule  by  which  legacies  bpse,  if  the  legatee  die  before  the  term 
of  payment,  so  as  to  entitle  the  heir  to  take,  not  through  the 
legatee,  but  as  conditional  Institute,  the  right  of  the  Crown  to 
succeed  to  a  bastard  not  being  so  much  of  the  nature  of  succes- 
sion as  heir,  as  that  all  bona  vacantia  fall  to  the  Crown :  And, 
in  respect,  further,  that  the  claimant,  Patrick  Torrie  Munsie, 
cannot  state  himself  to  be  the  heir  of  his  uncle  ;  nor  is  the  be- 
quest a  joint  bequest  to  the  two  natural  children  to  be  held  pro 
iwUviso,  Inhere,  if  the  interest  of  the  one  is  out  of  the  field,  ^he 
inteseat  of  the  other  would  be  increased  by  being  relieved  of  this 
harden ;  therefore,  repels  the  claim  of  the  Crown,  and  of  Pa- 
trick Torrie  Munsie,  to  Peter  Torrie's  share  of  the  residue,  and 
finds*  that  Peter's  share  of  the  residue  falls  to  be  taken  up  by 
the  claimant,  Thomas  Jameson  Torrie^  as  heir  and  executor  to 
bia  father:  Finds,  that  the  said  Patrick  Torrie  Munsie,  is  en- 
titled to  the  other  half  of  the  residue  provided  to  his  mother,  now 
deceased,  in  terms  of  bis  father  and  mother's  contract  of  mar- 
riage, and  prefers  him  thereto  accordingly :  Finds  no  expenses 
due  to  any  of  the  claimants,-^and  decerns  and  declares  accord- 
ingly." 


AH  the  parties  reclajmed.  Sir  H.  Jardine  pray- 
ed tnat  the  interlocutor,  in  so  far  a^  it  found  there 
was  sufficient  evidence  of  payment  to  the  deceased 
Mr  Torrie  of  £4Q6  ;  and  that  Mrs  f  orrie,  his  widow, 
was  entitled  to  receive  the  interest  thereof  during  her 
life,  frqm  the  time  of  her  husband's  ^eath ;  and  also, 
iq  BO  far  as  it  found  Thomas  Jameson  Torrid  entitled 
to  one  ha|f  of  thp  residue  of  the  trqst-estate  which . 
wquld  have  gone  to  the  testator's  natural  sout  Peter, 
h^d  he  heen  alive,  should  )>e  altered ;  and  that  the 
Crpwp  shofild  \\e  held  entitled  to  draw  the  half  which 
lYpuld  have  belonged  to  the  said  Peter  Torrie.  Thomas 
Jamespn  Tofrie  craved  that  the  interlocutor  shoul4 
be  altered,  iri  so  far  as  he  had  not  been  found  en- 
titled tq  accumulated  interest  on  thp  said  sum  of 
£10,000;  an4  also,  in  so  far  as  it  found  t^atrick  Torrie 
Munsie  entitled  to  one  half  of  the  residue  of  the 
trust-estate  pf  the  deceased  Patrick  Torrie,  provided 
to  the  mother  of  the  said  Patrick  Torrie  Munsie,  in 
terms  of  his  fattier  and  mother's  contract  of  marriage. , 
Patrick  Torrie  Munsie  and  his  fat)ier  prayed  that  the 
interlocutor  shonid  be  variecl,  ip  so  far  as  it  fouqd 
Mrs  Torrie  entitled  to  the  interest  of  the  said  £400 ; 
and  alspy  ip  so  far  as  it  found  Thomas  Jameson  Tor* 
rie  entitled  to  a  half  of  the  residue  of  the  trust-estate 
which  would  have  fallen  to  Peter  Torrie ;  and  that  it 
should  be  declared  that  Patrick  T.  Munsie  was  alone 
entitled  to  draw  the  whole  residue  of  the  trust-estate, 
after  payment  of  the  special  provision  of  £10,000  to 
Thomas  J.  Torrie,  and  the  liferent  annuities.  The 
Court,  on  1 7th  January  1833,  pronounced  this  inter- 
locutor : — 

"  Haying  advised  the  cause,  and  heard  counsel  of  the  parties, 
adhere  to  the  interlocutor  submitted  to  review,  in  so  far  as  re- 
gards the  sum  of  J8400  Steriing,  received  by  the  deceased  Pa- 
trick Torrie,  in  right  of  bis  wife,  and  her  right  to  receive  the  in- 
terest thereof  during  her  survivance,  and  decern:  But,  <iuoad, 
ultra,  appoint  the  parties  to  state  their  arguments  in  mutual 
cases." 

Cases  baring  been  prepared  and  revised,  the  Mun- 
sies  pleaded — I.  According  to  the  true  meaning  of 
the  provisions  of  the  marriage-contract  and  trust- 
deed  of  Patrick  Torrie,  Esquire,  his  son,  Thomas 
Jameson  Torrie,  has  right  only  to  t^e  sum  of  £10,000 
Sterling* — II*  According  to  the  true  construction  of 
the  trust-deed,  the  right  to  the  whole  of  the  residue 
of  the  testator's  e£Piects  belonged  to  the  testator's 
daughter,  Anne  Torrie,  in  respect  of  the  decease  of 
her  brother,  Peter,  and  now  belongs  to  the  present 
claimants  as  her  surviving  husband  and  only  child. 
Thomas  Jameson  Torrie  contended-7-I.  That  the 
right  and  interest  of  Anne  Torrie,  or  of  any  others 
claiming  through  her,  upder  the  bequest  contained  in 
ber  father's  directions  to  his  trustees,  as  to  the  dis- 
posal of  the  residue,  cannot,  in  any  circumstances,  ex- 
tend to  moMthan  the  half  of  that  residue. — II.  Where 
a  bequest  is  made  to  an  individual,  and  to  his  heirs  and 
successors,  and  it  lapses  as  to  the  individual,  the 
Crown  cannot  claim,  as  conditional  institute,  in  rir- 
tae  of  the  general  bequest  to  heirs  and  successors. — 
III.  That,  in  consequence  of  the  decease  of  Peter 
Torrie  in  minority  and  unmarried,  and  of  the  Crown 
having  no  right,  in  the  circumstances,  as  conditional 
institute,  the  legacy  lapsed,  and  the  succession  be*  ^ 
came  so  far  intestate,  falling  to  the  claimant  as  hia. 
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fjlther  8  heir  and  executor. — IV.  The  claimant  is  en- 
titled, in  the  circamstances,  to  the  full  benefit  of  the 
trustees'  management,  so  far  as  regards  his  provision 
of  £  1 0,000,  and,  in  particular,  to  his  share  of  the 
sums  realised  by  the  trustees  by  the  accumulation  of 
the  interest  ana  annual  proceeds  of  the  funds,  and 
that  in  the  manner  and  to  the  extent  stated  in  his 
claim. — V.  The  claimant,  in  respect  of  his  right  and 
interest  as  nearest  in  kin  of  his  father,  under  the  pro- 
visions contained  in  the  marriage-contract  of  Anne 
Torrie,  is  entitled  to  have  one  half  of  the  residue  at 
least  secured,  in  terms  of  that  marriage-contract,  so 
as  to  prevent  eventually  the  defeat  of  his  right  under 
it.  The  Crovrn  maintained — I.  The  bequest  to  Peter 
Torrie,  being  to  him  and  his  heirs,  and  he  being  a 
bastard,  and  having  died  without  issue  of  his  body, 
falls  to  the  Crown  as  tdtimus  hieres. — II.  By  terms  of 
the  marriage-contract  and  trust-disposition  above  re- 
ferred to,  tne  said  Thomas  Jameson  Torrie  is  only 
entitled  to  the  sum  of  £10,000  Sterling,  with  simple 
iqterest  thereon.     At  advising. 

Lord  GlenUe  said,  that  he  agreed  with  the  Lord  Ordinary^s  in- 
terlocutor in  evciy  point,  except  in  so  far  as  it  did  not  find  Mr 
Thoma«  Jameson  Torrie  entitled  to  accamulation  of  interest. 
A  gift  of  bastardy  did  not  extend  to  the  privileges  of  heirs. 
The  Crown  never  could  come  in  under  a  disposition  to  A.  B. 
and  his  heirs.  A  gift  as  uiiimit*  lnere»,  in  respect  there  was  no 
heir  left  of  the  deceased  leaving  the  property,  was  very  differ- 
ent from  a  gift  of  bastardy. 

L<yrd  Cringtetie  concurred  with  Lord  GTenlee  also  in  regard 
to  the  point  of  accumulation  of  intereiit.  The  legacy  to  Peter 
Torrie  was  not  payable  till  majority  or  marriage,  and  the  words 
*'  heirs  or  assignees*'  made  no  difference.  He  died  in  minority, 
and  the  legacy  was  never  in  him,  so  that  the  Crown  could  not 
succeed  to  him  in  what  he  never  had. 

Lords  Meadowbank  and  Justice-Clerk  concurred, 
and  the  Court  unanimously  pronounced  this  interlo- 
cutor:— 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  of  the  1 7th 
of  June  1831,  in  so  far  as  it. finds  that  the  claimant,  Thomas 
Jameson  Torrie  is  not  entitled  to  compound  or  accumulated 
interest  on  the  whole  sum  of  ;€  10,000  therein  mentioned ;  and 
find  that  the  said  Thomas  Jameson  Torrie  is  entitled  to  the 
said  sum  of  j8  10,000,  with  interest  thereof,  progressive  and 
accumulated,  as  claimed  by  him,  and  decern  and  declare  accord- 
ingly :  Remit  to  the  Lord  Ordinary  to  reconsider  the  finding 
in  the  said  interlocutor,  so  far  as  regards  that  half  of  the  residue 
of  the  deceased  Patrick  Torrie's  trust-estate,  which  was  pro- 
vid^ed  to  Anne  Torrie  or  Munsie,  with  special  reference  to  the 
terms  of  the  contract  of  marriage  founded  on  by  the  claimants, 
Patrick  Torrie  Munsie  and  his  father ;  and  to  hear  parties  there- 
on, and  to  do  therein  as  to  his  Lordship  may  seem  meet :  Quoad 
vitrot  idhere  to  the  interlocutor  complained  of,  and  remit  to  the 
bord  Ordinary  to  proceed  in  the  cause  as  to  his  Lordship  shall 
seem  just.*' 

Munsies'  Authorities. — ^Burnett,  corrected  by  Sempells,  15th 
November  1792;  Mor.  8108.  Glendinning  v.  Walker,  13th 
November  1825.  Ersk.  HI.  9,  sec.  14;  III.  8,  sec.  26. 
.  M'Lhoset;.  Bogle,  28th  February  1815.  Melvin  v.  Nichol, 
aOth  May  1824;  S.  and  D.  Keiller  v.  Thomson,  15tb  Decern- 
ber  1824,  and  16th  June  IB26;  S.  and  D.  Rose,  I6th  Janu- 
arv  I782t  Mor.  8101.  Paterson,  4th  June  1741 ;  Mor.  8070. 
yinniiM*  Inst.  II.  tit.  20,  sec.  16. 

-  Thomas  Jameson  Torrie*8  Authorities. — The  cases  of  Rose 
and  Paterson,  ut  supra,  Inglis  r.  Miller,  6th  July  1780.  Ersk. 
III.  9,  sec.  9 ;  III.  10,  sec.  4,  5 ;  IIL  1,  sec.  6.  7.  Stair,  L  3, 
n9€i.  7  ;  III.  3,  sec.  47;  IV.  12,  sec.  1.  Foote  v.  Duncans,  1st 
March  1770.  Lawson  v.  Stewart,  24th  January  1826.  Grind- 
Iny  p.  Merchant  Company  of  Edinburgh,  1st  July  1814. 
ivrahame,  17th  February  1807. 


The   Crown's  Authorities M*Kenzie,  III.   10,  sec.    1. 

Erek.  III.  10,  sec.  4,  5.     Goldie,  Sist  July  1773;  Mor.  8183. 
Brock  r.  Cochran,  2d  February  1809. 

Second  Division. — Lord  Ordinary,  Medwyn. — For  Munsie, 
H.  Pyper. — For  T.  Jameson  Torrie  and  his  Mother,  Rather- 
furd.— For  the  Crown,  Solicitor- General  (Cockbum)  and  M. 
P.  Brown. — John  B.  Gracie,  W.S.,  James  Carnegie,  W.S., 
Walker,  Richardson  and  Melville,  W.  S.,  and  Jardine,  Stodart 
and  Fraser,  W.S.,  Agents.— Mr  Ferguson,  Clerk. — [J.  W.H.] 

Slsi  May  1832. 

No.  358. — Thomas  Jackson's  Trusteep,  Advocator  and  De- 
Jenders,  v,  James  Black,  BespondtiM  and  Purtuer, 

Bill — Expenses — Trustees — Executor — A  person  having  raised 
action  on  a  biU  against  trustees,  within  one  month  from  the  death 
of  the  truster,  and  before  the  trust-funds  were  reaUsed — Held,  I. 
That  the  trustees  were  not  entitled  to  resist  the  action  as  prema-' 
ture. — //.  That  the  holder  of  the  bill  was  entitled  to  the  expenses 
occtisioned  by  the  oppofiiion  qfthe  trustees. 

In  September  1830,  James  Black  raised  an  action 
in  the  SberijQF  Coort  of  Glasgow,  against  the  advoca- 
tors, setting  forth,  that  they  were  the  trustees  or  exe- 
cutors, and  vitious  intomitters  with  the  fnnds  of  the 
deceased  Thomas  Jackson  of  'Coats,  who,  by  his  bill, 
dated  29th  January  1830,  was  indebted  to  the  pur- 
suer in  the  sum  of  £47,  3s.  The  summons  concluded 
for  payment,  with  interest  and  expenses.  In  defence^ 
it  was  maintained.  That  the  pursuer  had  raised  his  ac- 
tion prematurely  and  unnecessarily,  in  respect  it  was 
within  a  month  from  Jackson's  death,  and  that  the 
trustees  were  only  in  the  act  of  realising  the  effects 
of  the  deceased :  That  inventories  were  in  the  course 
of  being  made  up,  and  that  the  pursuer  was  not  en- 
titled to  payment  till  the  value  of  the  deceased's  pro- 
perty was  ascertained,  and  the  claims  of  his  whole 
creditors  known.  On  the  23d  February  1831,  the 
Sheriff-substitute  repellt;d  the  defences,  and  decerned 
in  terms  of  the  libel,  against  the  defenders  qtia  trus- 
tees, with  expenses.  Tbe  Sheriff^depute  having  on 
appeal  adhered,  they  advocated,  and  pleaded^-I.  The 
executors  or  trustees  of  a  deceased  person  are  not  in 
safety  to  pay  a  creditor  without  a  decree,  which  they 
nuiy  require,  if  they  see  cause,  while  the  creditor,  on 
the  other  hand,  is  not  entitled  to  ask  more  than  a 
mere  decreet  of  constitution,  the  expense  of  which  he 
must  bear  himself,  especially  where  he  unnecessarily 
institutes  his  action  before  the  estate  can  be  realised 
within  so  short  a  period  as  a  month  after  his  debtor  s 
decease ;  and  if  the  summons  of  constitution  contains 
any  demand  for  expenses,  the  trustees  or^execntors 
are  entitled  to  the  expense  of  appearing  and  resisting 
any  such  demand. — II.  The  summons  at  the  respon- 
dent's instance,  against  the  complainers,  having  libel- 
led against  them  personally  as  vitious  intromitters, 
and  in  no  other  character,  it  was  not  competent  under 
a  summons  containing  only  personal  condosions  for 
payment  of  the  sum  of  £47,  38.  in  Question,  with  in- 
terest and  expenses,  to  pronounce  a  judgment  against 
the  complainers,  who  had  never  disputed  the  debt, 
*'  repelling  th«*ir  defences,  and  decerning  against 
them  qua  trustees,  as  libelled,  but  that  only  to  tbe 
extent  of  the  funds  in  their  hands,  and  to  be  realised 
by  them." — III.  Kvon  although  the  ^heriff  had  been 
entitled,  under  the  respondent's  summons,  to  pro- 
nounce the  judgment  submitted  to  review,  and  to  treat 
the  case  as  if  it  were  one  of  a  mere  restriction  of  the 
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libel,  instead  of  beinpf  a  case  where  there  wag  an  entire 
change  of  the  grounds  of  action,  still,  as  the  applica- 
tion fur  a  personal  decern itare  against  the  coraplainers 
as  vitious  intromitters,  was  entirely  without  founda- 
tion, and  the  conclusion  for  expenses  irregular,  the 
finding  of  expenses  against  them  was  erroneous;  and 
on  the  contrary,  the  complainers  were  entitled  to  ap-' 
pear,  and  had  a  good  right  to  the  expenses  of  their 
appearance,  more  especially  as,  in  the  respondent's 
last  paper,  without  making  any  relevant  averment  in 
point  of  fact,  he,  in  his  pleas  in  law,  insisted  upon  the 
complainers*  liability.  Answered — L  This  action  was 
properly  directed  against  the  advocators  originally,  as 
ostensible  and  notorious  intromitters  with  the  funds 
and  effects,  title-deeds^ vouchers,  and  other  documents 
of  the  deceased ;  and  although  the  defenders  might  be 
entitled  to  plead  an  exemption  from  personal  liability 
for  the  debt  claimed,  by  founding  on  the  trust-dispo- 
sition in  their  favour  as  a  title  of  intromission,  the 
pursuer  was  entitled  instantly  to  a  decreet  of  consti- 
tution to  affect  the  funds  and  estate  of  the  deceased. 
— 11.  The  advocators  having  entered  appearance,  and 
opposed  and  staved  off  for  months,  a  decreet  to  any 
^ect  in  favour  of  the  pursuer,  by  urging  various  pleas 
other  than  that  necessary  to  protect  them  from  any 
personal  decreet,  and  these  pleas  being  utterly  incom- 
petent or  groundless,  they  were  most  justly  subjected 
in  expenses  to  the  respondent. — III.  The  authorities 
founded  on  by  the  advocators  are  either  inapplicable 
to  this  question,  or  they  directly  confirm  the  judg- 
ment of  the  Sheriff.  For,  as  the  pleas  of  the  advoca- 
tors in  defence  were  unfounded ;  and  as  the  estate 
here  is  not  alleged  to  be  bankrupt,  the  respondent  was 
entitled  to  all  the  necessary  expenses  which  he  might 
incur  in  endeavouring  to  recover  payment  of  a  debt 
which  the  holders  of  his  debtor's  estate  and  funds 
(though  averred  to  be  solvent)  had  failed  to  dis- 
charge. 

Lord  Fullerton,  on  2Gth  January  1832,  pronounced 
this  interlocutor : 

**  Remits  the  cause  nmpUciter  to  the  Sheriff,  and  decerns : 
Finds  the  advocators  liable  in  expenses,"  &c. 

The  advocators  reclaimed,  but  the  Court  unani- 
mously adhered. 

The  Lord  Justice-derk  thought  the  interlocutor  right.  The  de- 
fenders, in  their  defences,  and  in  the  prater  of  their  reclaiming 
note,  asked  that  the  action  should  be  dismissed,  and  that  they 
should  be  assoilzied.  Had  they  stated  that  they  would  consent 
to  decree  of  constitution,  it  might  have  been  otherwise. 

Re^tpondent's  Authorities.— Ersk.  III.  9,  sec.  43;  Allison, 
22d  January  1793. 

Advocators*  Authorities. — Ersk.  B.  III.  tit  9.  sec.  43. 
Gardner,  &c.,  28th  November  1810.  Russel  v.  Simes,  1790 — 
]  792 ;  BeU,  156.  Balfour  v.  Nisbet,  19th  February  1741 ; 
20th  July  1749,  Ferguson. 

-    Second  Dirision.— Lord  Ordinary,  Fullerton. — Jet.  Jameson  ' 
and    Christison. — M.   Cuninghame.— William  Renny,  W.S., 
and  James  Stuart,  S.S.G.,  Agents.— Mr  Thomson,  Clerk.-.- 

Ist  June  1832. 

No.  359. — John  HuNTsa,  W.S.,  Petitioner  f  Pursuer,  v, 
James  Oeobg£*8  Tbustbes,  JDeftnden  j-  Retp<mdents. 

Process-^Inteilocutor-—  Petition  for  Rectification  of —  Com- 
petency-—TV  Lord  Ordinary  haoing  found  that  the  purtuer 
u*as  not  a  bona  fide  onerous  indorsee  of  a  certain   biil,  Hu  thfU 


the  defenders  did  not  found  on  a  certain,  letter  as  conclusive  evi" 
dence  of  its  having  been  granted  for  accommodation ;  and  having 
remitted  to  an  accountant  to  examine  books  and  documents,  but  not 
having  assoilzied  the  defenders ;  and  both  parties  having  reclaimed 

and  the  Court  having  recalled  the  Lord  Ordinary* s  interlocutor, 

and  assoilzied  the  defenders  in  the  first  instance-^ Held,  That 
such  procedure  was  competent ;  and  petition  for  rectificcUion  of 
the  judgment  refused. 

This  case  is  reported  antea,  p.  444  of  this  Volnme. 
The  petitioner  brought  an  action  against  the  defen- 
ders, in  which  he  insisted  that  he  was  an  onerous  and 
bona  fide  indorsee  of  a  certain  bill  for  £200,  accepted 
by  James  George  and  Alexander  R^id,  and  drawn 
by  a  person  of  the  name  of  Macdonatd,  from  whom 
a  letter  addressed  to  Reid,  stating  it  was  an  accom- 
modation bilU  and  promising  payment,  was  produced 
in  process.  The  Lord  Ordinary  found,  that  the  pur- 
suer was  not  entitled  to  the  pririleges  of  a  bona  fide 
onerous  indorsee,  but  in  respect  that  the  defen^ 
ders  (George's  Trustees,)  did  not  found  on  the 
drawer's  letter,  as  conclusive  evidence  that  the  bill 
was  an  accommodation,  his  Lordship  remitted  to  an 
accountant  to  examine  certain  books  and  documents, 
and  to  report.  Both  parties  reclaimed.  The  pur-* 
suer  prayed  that,  in  so  far  as  he  was  found  not  a 
bona  fide  onorous  indorsee,  the  interlocutor  should 
be  recalled,  and  the  question  reserved  till  the  matter 
was  settled,  whether  the  acceptor,  James  George,  gave 
value  for  the  bill.  The  defenders  prayed  that  the  in- 
terlocutor should  be  altered,  in  so  far  as  it  found  that 
the  said  letter  was  not  conclusive  evidence  of  the  bill 
being  an  accommodation  one,  quoad  the  acceptor 
George, — and  to  find  that  it  was  sufficient  evidence* 
The  Lord  Ordinary  pronounced  no  finding  assoilzie- 
ing the  defenders.  The  Court  recalled  his  Lordship's 
interlocutor,  in  so  far  as  it  found  that  the  defenders 
declined  to  found  on  the  letter  from  Macdonald  to 
Reid,  and  also  the  remit  to  the  accountant  as  unneces- 
sary;     . 

*'  and  in  respect  that,  by  the  foresaid  letter,  the  bill  libelled  on 
is  proved  to  have  been  signed  by  James  George,  only  as  an  ac- 
commodation bill,  and  that  the  pursuer  is  not  entitled  to  the 
character  or  privileges  of  an  onerous  indorsee,  assoilzie  the  de- 
fenders from  the  conclusions  of  the  libel,  and  decent.** 

The  petitioner  then  applied  to  the  Court  for  rectifi- 
cation of  the  above  interlocutor,  stating  .that,  in  pro- 
nouncing it,  the  Court  proceeded  uUra  vires^  in  the  face 
of  the  Judicature  Act,  6  Geo.  IV.  c.  120.  and  <^  the 
Act  of  Sederunt,  11th  July  1«28,  sect.  78,  in  re- 
spect that  their  Lordships  had,  in  the  first  instance, 
decided  on  the  merits,  m  assoilzieing  the  defenders, 
whilst  these  were  never  before  the  Lord  Ordinary^ 
who  had  pronounced  no  finding  to  that  effect.  The 
petitioner  then  prayed  the  Court  to  rectify  their  in- 
terlocutor 

**  of  24th  May  1832,  and  either  to  remit  the  cause  to  tbe  Lord 
Ordinanr,  with  instructions  to  order  rases,  and  thereafter  re- 
port it  for  the  decision  of  tbe  Court,  or  to  recal  tbat  pHtt  of  the 
interlocutor  in  which  the  defenders  are  assoilzied  from  the  con. 
elusions  of  the  action,  and  the  pursuer  found  liable  to  them  in 
expenses;  and  quoad  ultra,  to  remit  to  the  Lord  Ordinary,  with 
such  finding,  or  such  modification  on  his  Lordship's  interlocutor 
of  2d  February  1882,  as  may  be  necessary  to  give  effect  to  the 
opinion  of  the  Court  on  the  matter  submitted  to  review  by  the 
foresaid  mutual  reclaiming  notes ;  and  further,  in  case  of  the 
defenders'  refusal  to  consent  to  such  modification  on  the  .fore- 
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said  interloctttor,  to  find  tbem  liable  in  tbe  expense  of  tUs  ap- 
plication,** &c. 

The  defenders  did  not  content  to  the  prayer  of  the 
petitioner,  and  pleade<],  that  such  an  application  was 
incompetent,  being  in  fkci  an  attempt  to  get  the  Inner- 
Hoose  to  reriew  their  own  interlocutor. — The  Coort 
was  of  opinion  that  the  case  was  fdlly  before  them 
OB  the  24th  of  May,  and  refuted  the  desire  of  the  pe- 
tition. 

Pint  DiWrion. — Jet,  Kear,  and  W.  Bell. — jflt,  Skene  and 
RobinaoD. — John  Hanter,  W.8.,  and  Andrew  Dun,  W.S, 
Agents.— Sir  W.  Soott,  CleriE.--.[J.  IT.  H.] 

Ut  June  1832. 

No.  360.— James  Richardson,  Punuert  v.  John  lavnio,  &c.. 
Magistrates,  &c.  of  Annan,  Drfendem, 

Process-— Relemncy— Jurisdiction — Damages — Magistrates- 
Riot — The  Magistrates  of  a  Burgh  having,  without  a  formal  trial, 
Jned  and  imprisoned  a  party  for  rioUng^ffeld,  I.  In  an  action 
of  damages  at  the  instance  of  the  rioter,  that  the  Covrt  of  Session 
vas  competent  lo  try  the  gvestion, — //.  Thatinsuch  circumstances, 
ii  IM<  not  necessary  to  otter  malice  to  mate  the  summons  rele* 
pant.-^IIL  That  the  Acts  1701,  43  Geo,  JIL  c.  141,  and  9 
Geo.  IV*  c,  28,  afforded  no  defence. 

The  porsner  raised  a  summons  of  oppression  and 
damages  against  the  defenders,  setting  forth.  That  he 
was  present  at  the  hiring  market  at  Annan,  held  on 
the  15th  October  1829,  and  that  after  having  par- 
taken of  some  spirits,  he  became  intoxicated  and  be« 
bared  in  the  streets  in  a  noisy  and  extravagant  man- 
ner, and  that  the  defenders  and  their  officers,  when  he 
was  on  his  way  homewards,  and  beyond  the  limits  of 
the  borgh,  seised  and  dragged  him  to  the  jail  of  An- 
nan, in  which  he  was  incarcerated,  and  continued  till 
the  17th  October,  withont  any  warrant  or  complaint 
whatever  being  produced  against  hhn.    The  senior 
bailie,  Williamson  (one  of  the  defenders),  then  ap- 
peared in  the  jail,  and  represented  to  Irving,  the  Pro- 
vost, the  condiict  of  the  pursuer, — ^npon  which  n  mi- 
nute, holograph  of  Dalgleish,  the  Procurator-fiscal, 
was  drawn  up,  stating,  inter  aUa,  that  the  pursuer  had 
been  complained  of  by  several  individuals  for  behav 
ing  in  a  riotous  and  abusive  manner  to  them  on  the 
15th  October,  and  that  he  had  insulted  the  Magis- 
trates, and  maltreated  the  officers  in  the  discharge  of 
their  duty,   whilst  endeavouring  to  apptehend  him ; 
and  that  on  a  former  occasion  he  had  behaved  in  a 
similar  manner,  and  that    warrants  had  been  issued 
against  him,  though  the  officers  had  not  been  enabled 
to  lav  hold  of  him.    Richardson  was  then  examined, 
and  declared  that  he  was  drunk,  and  remembered  no- 
thing of  the  matter ;  and  that,  if  he  had  behaved  ill, 
he  was  sorry  for  it,  and  promised  not  to  do  so  agam. 
Upon  this,  the  defenders  pronounced  this  judgment : 
"  Having  considered  the  within  declaration  of  the  said  Jsmes 
Richardson,  with  the  representation  of  the  fibiiie  before  men. 
tioned,  fine  and  amerciate  the  said  James  Rickaidson  in  the 
sum  of  £\0  Scots,  and  ordain  him  to  be  imprisoned  in  the 
tolbooth  of  Annan  until  he  pay  the  said  fine :  Farther,  ordain 
him  to  be  imprisoned  for  14  days  from  this  date ;  and  before 
his  liberation  from  jail,  ordain  him  to  find  sufficient  caution, 
acted  in  the  buigh  court  books  of  Annan,  to  keep  the  peace 
towards  the  lieges  for  the  space  of  three  years  from  the  date 
hereof,  under  the  penalty  of  £100  Scots :  And  decern  accor- 
dingly.** 

In  eapport  of  bis  action,  the  pursuer  maintained 


I.  The  whole  of  the  ahem  proceedings  were  held  by 
the  said  persons,  not  in  open  Conrt,  but  witbtn  tbo 
jail,  and  with  shut  doors,  and  withont  any  eeremooy 
or  solemnity  whatever. — II.  The  puisnei  had  not  re- 
ceived  any  previous  charge,  or  even  notice,  of  the 
nature  of  the  complaint  wtth  which  it  was  intended 
to^  aeeuse  him.-^IIL    The  foresaid  representation, 
said  to  have  been  made  by  Bailie  Williamson  ta  hin« 
self  and  the  Provost,  relative  to  the  conduct  of  the 
pursuer,  if  made  at  all,  was  made  outwith  the  pre- 
sence, and  in  the  absence  of  the  pursuer.— *IV.  The 
said  representation  was  false  and  groundless  in  itself, 
at  least  in  the  most  important  particulars  rdative  to 
the  alleged  conduct  on  the  part  of  the  pursuer^— V« 
The  said  representation  contained  no  specific  or  in« 
telligible  charge  against  the  pursuer,  either  as  to  time, 
place,  or  manner,— consisting  merely  of  loose  state- 
ments said  to  have  been  made,  or  reports  brought  to 
the  Bailie  by  third  persons,  generally  not  named, 
strai^fers  to  the  Bailie,  relative  to  the  conduct  of  the 
pursuer,  none  of  which  persons,  known  or  unknown, 
were  brought  to  complain  against  the  pursuer, — of 
probid>le  recollections,  supposed  by  the  Bailie  to  ex- 
ist in  the  memory  of  the  Provost,  as  to  some  pre- 
tended misconduct  of%he  pursuer  twelve  months  be- 
fore, not  explained  or  defined  in  any  way,— or  of 
humble  opinions  by  the  said  Bailie  himself,  acting  as 
oomplainer  or  accuser. — VI.  The  said  representation 
was  never  even  subscribed  by  the  said  Bailie  Wil- 
liamson as  a  complaint  or  charge  against  the  said 
James  Richardson,— YI  I.   The  pursuer  having  been 
called  into  the  presence  of  the  foresaid  parties,  as  set 
forth  in  tlw  said  mf  ante,  the  said  representation  was 
read  over  to  him,  but  he  was  neither  allowed  to  oom- 
munioate  with  any  legal  adviser,  nor  allowed  a  aingle 
hour  to  prepare  for  his  defence.-— VIIL  No  evidence 
whatever  was  adduced  in  support  of  the  statement 
contained  in  the  said  representation,  or  any  part  there- 
of, and  that  representation  was  neither  emitted  by 
Bailie  Williamson  upon  oath,  nor  was  he  made  to 
depone  on  oath  to  its  verity* — IX.  The  smd  Bailie 
Williamson  acted  as  accuser,  witness,  and  judge,  ia 
the  above  proceedings  against  the  pursuer:    That 
therefore,  and  in  virtue  of  the  foresaid  warrant  or 
conviction,  the  pursuer  was  detained  in  the  said  prison 
from  the  foresaid  i7th  of  October  till  the  Slat  day 
of  October,  being  a  period  of  14  days :  That  dnring 
his  said  confinement,  the  pursuer  was  treated  in  the 
most  cruel,  barbarous,  and  oppressive  manner.     In 
defence,  it  was  contended,  in  limine — I.    The  pro- 
cedure in  question,  which  was  of  a  criminal  nature 
for  a  rioty  took  place  befone  •  competent  Court.    It 
has  neither  been  advocated,  suspended,  nor  faronght 
under  reduction,  and  if  such  proceedings  had  been  in- 
stitMtod,  they  must  hate  taken  place  beiera  the  Conrt 
of  Justiciary,  which  alone  has  uie  power  of  reviewii^ 
or  reducing  such  procedure,    it  is  not  competent  for 
the  Court  of  Session  to  find  that  imprisonment,  made 
b^  Magistrates  of  royal  burghs  for  riot,  was  illegal, 
either  in  form  or  in  substance.    That  most  first  be  de- 
clared by  the  competent  Courts— I L  The  \>rsssnf  ac- 
tios is  altogether  inouropeteot  as  laid.  It  daessiot  alky? 
malice  against  the  defenders,  as  enacted  by  43  Oee.  III. 
c  14),  with  the  view  of  protecting  Jnsticos  of  Peace 
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who  hmvB  oooBiion  to  jadge  In  a  ramfiiary  niMiiior« 
extended,  by  the  9  Geo.  Iv.  c  29,  leo.  26,  <<  to  all 
inferior  jndg^  and  magistrates  in  Scotland  in  reoard 
to   an^  sentence  pronoonoed,  or  proceeding  had  in 
any  criminal  trial.      The  oflFenoe  of  which  the  par* 
sner  was  goilty,  ria.  that  of  riot  and  tnmult  within 
Inirgh,  aggrarated  by  insulting  and  striking  a  niagis* 
trate  in  the  exercise  of  his  office,  is  one  which  is  al« 
ways  proceeded  ajgainst  in  a  summary  manner,  and 
is  the  very  case  of  all  others  of  a  criminal  nature  to 
which  the  statutes  particularly  apply.^-^III.  The  pur- 
suer has  assumed  in  his  summons,  that  a  regular  in* 
formation  warrant,  and  detailed  criminal  prooednre, 
was  necessary  in  a  case  of  this  description.    The  law 
of  Scotland  has  always,  howcTer,  maae  a  marked  dts* 
Unction  between  the  mode  of  procedure  in  riots  and 
tumults,  arisingfrom  drunkenness,  and  other  like  causes 
and  oases  of  crimes  of  a  different  class ;  and  accordingly, 
the  Act  1701,  which  made  signed  informations  and 
regular  warrants  necessary  in  the  eases  to  which  that 
statute  applies,  expressly  provides,  that  it  shall  not 
he  extended  to  inferior  magistrates,  judges  or  justices 
of  the  peace,  taking  security  of  persons  for  their  good 
hehavionr  and  keeping  of  the  peace,  or  Imprisoning, 
in  order  to  trial,  or  imprisoning  for  riotSf  batteries^ 
or  persons  found  acting  in  tnmnlts,  or  for  drunken- 
ness, in  which  cases,  or  any  of  them,  the  act  declares 
it  shall  be  lawful  to  proceed  as  formerly.  In  all  cases, 
where  a  person  is  seized  in  open  riot  disturbing  the 
peace  of  a  burgh,  under  the  eye  of  the  magistrates, 
who  are  bound  to  preserve  the  peace,  it  is  neither 
nsnal  nor  necessary  to  proceed  bv  a  regular  libel  or 
indictment.    The  statement  of  the  alleged  breach  of 
the  peace  is  made,  as  it  was  in  this  case,  in  presence 
of  the  prisoner,  and  if  the  facts  are  not  danied,  such 
punishment  is  awarded  as  is  thought  sattable  in  the 
circumstances  of  the  case.    The  delay  in  pronouncing 
judgment  in  this  case  was  occasioned  by,  and  was 
for  the  benefit  of  the  pursuer.    It  was  highly  proper 
to  defer  pronouncing  any  sentence  on  him  till  he 
should  become  sober,  and  able  to  assign  any  defence 
or  excuse  for  his  conduct. — IV.  There  is  no  ground 
for  miuotainiog  that  Bailie  Williamson,  although  em- 
ployed on  this  occasion  in  preserving  the  peace  of 
the  town,  wasprevented  from  afterwards  jadging  in 
the  matter.    Tho  magistrates  of  a  roval  bn^  are 
bound  in  duty  to  come  forward  and  preserve  the 
peace,  and  if  their  being  insulted  or  ontrag^  by 
drunken  or  riotous  brawlers  was  to  form  an  otgection 
to  their  proceeding  further  in  the  execution  of  their 
duty,  the  magistrates  might,  in  every  case  of  riot 
within  burgh,  oe  prevented  from  acting  at  all,  and  it 
would  be  impossible,  in  a  town  such  as  Annan,  which 
M  situated  on  the  border,  to  restrain  and  prevent  the 
disorders  which  might  take  place.    As  already  ob- 
served, there  are  no  condnsions  for  reducing  the  pro- 
ceedings in  question,  which,  therefore,  remain  legal 
and  in  full  effect. — V.  The  punishment  which  was 
awarded  against  the  pursuer,  was  not  greater  than 
was  necessary  to  repress  his  riotous  and  disorderly 
conduct,  and  to  deter  other  persons  of  similar  habits 
from  disturbing  the  peace  of  the  burgh.     He  was  un- 
able to  pay  the  small  fine  of  16s.  8d.  which  was  award- 
ed against  him.  Imprisonment  was  thcrtfore  the  only 


moans  of  deterring^  him  from  again  committing  sucti 
offences ;  and  an  imprisonment  of  14  days  was  aoi 
more  than  was  necessary  to  repress  such  ontrageono 
conduct,  while  prolonging  it,  while  he  was  unable  to 
pay  even  that  small  fine,  did  not  appear  necessary. — 
Vl.  ^yhen  such  actions  as  the  present  have  been 
maintained  against  magistrates,  it  has  been  usoal  to 
allege,  that  the  imprisonment  was  a  breach  of  the  AeS 
1701,  and  where  tiiat  Is  not  alleged,  and  when  magis- 
trates have  acted  bona  Jide^  and  not  exceeded  their 
powers,  they  are  protected  by  the  common  and  esta- 
blished law  of  Scotland.  And  there  is  no  instance  of 
a  summons  of  damages  against  a  magistrate,  for 
wrongous  imprisonment,  having  been  sustained,  in 
which  the  pursuer  has  not  alleged  either  malice  or 
breach  of  the  Act  1 70 1 ,  or  had  Uie  proceedings  reduced 
and  set  aside  previously  by  the  competent  Court.  In 
these  circumstances,  the  procedure  must  be  held  by 


been  called  as  a  party  to  this  action,  baying  taken  no 
part  in  the  prosecution  of  the  pursuer,  but  that  of 
writing  down,  to  the  diction  of  the  Clerk,  the  minntca 
which  are  quoted  on  the  2d,  3d  and  4th  pages  of  Uie 
summons^— 1(.  In  a  summary  conviction  for  riot 
within  bniyhi  and  breach  of  the  pease,  at  the  instanco 
of  an  inferior  magistrate,  committed  in  bis  presence, 
and  against  himself,  it  is  not  the  duty  of  the  procura- 
tor-fiscal to  interfere ;  and,  at  all  events,  he  is  not  ap« 
countable  to  thb  pursuer  for  not  having  interfered  on 
the  occasion  in  question,— HI.  The  defender  havin|^ 
ujeither  acted  as  prosecutor,  nor  in  anv  judicial  capa- 
city in  the  ()ursuer's  cans^,  cannot  be  subjected  ip 
damages  to  him  for  wrongous  imprisonment,  whether 
the  proceedings  complained  of  are  regular  or  other- 
wise. Lord  Corehoose  then»  on  27th  January  1892, 
pronounced  this  interlocutor : — 


<*  Having  heard  csoossl  for  the  psrtjea  npaa  the  ^ ^, 

defences  pleaded,  rraels  the  objections  to  the  releTsocv  of  ^ 
action,  and  remits  toe  process  of  new  to  the  k>11  of  Jury  causes  ; 
reserving  all  questions  of  ejipenses  till  the  issue  of  the  action.— 
Note,^u  the  facts  set  fiarth  in  the  summons  be  true,  the  clause 
of  exception  in  the  Act  1701  can  afford  no  defence.  Ths  ille> 
gality  or  the  proceediiias  igainst  the  punuer,  as  there  stated, 
does  not  depend  on  a  neglect  of  the  forms  prescribed  by  that 
act ;  they  would  have  been  eqmlly  improper  if  it  bad  never  pas- 
sed. Neither  can  the  43d  of  Geo.  IlL  c.  141,  as  extended  by 
the  9th  of  Geo.  I V.  c.  29,  to  all  Inferior  Judges  and  Magis- 
trates in  Scotland,  be  of  any  avail  to  the  defenders.  Under 
these  statutes,  it  is  necessary  to  Hbel  malice  in  an  action  of  da- 
mages against  such  Judges  and  Magistrates,  '  in  regard  to  any 
sentence  pronounced,  or  proceeding  had,  in  a  criminal  triid.' 
But,  according  to  the  sho^ng  of  the  pursuer,  he  was  never 
oompetentl^  brought  to  trial.  The  proeeeiings  against  him 
were  eittsjudicial,  lawless,  and  oppressive.  The  case  of  the 
defender*  Palgleish,  the  Procurator-fiscal,  is  more  favourable; 
because  he  is  represented  as  acting  not  in  bis  official  character  as 
procurator,  but  only  as  an  amanuensis  to  the  two  Magistrates 
who  pronounced  the  sentence,  and  by  virtue  of  their  order. 
But  accession  to  an  Ult^  act  is  not  justified  by  the  order  of  a 
superior ;  and  it  is  no  part  of  the  Procurator-fiscal's  duty  in 
any  case  to  act  as  clerk  to  the  Magistrates,  or  to  receive  their 
orders." 

The  defenders  reclaimed.    At  advising, 

Lord  President  thought  the  Lord  Ordinary  right.     The  judge 
at  the  trisi  would  state  the  law.     In  the  case  before  the  Court, 
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a  riot  was  alleged  to  have  been  committed,  and  the  partj  was 
examined  ex  intervalio  in  jail. 

Lord  BeUgray  concurred.  The  Bailie  wafl  the  accuser  to  the 
Provost,  and  he  was  also  a  judge  in  the  matter. 

Lord  Craigie  thought  there  were  some  expressions  in  the 
Lord  Ordinary's  note  which  were  too  strong.  He  had  read 
csrefully  the  summons,  and  he  was  of  opinion  that  the  pro- 
cedure of  the  defenders  had  been  informal,  but  he  did  not  think 
that  it  had  been  oppressive. 

.  Lord  Gillies  said  there  was  no  appearance  of  a  Court  at  all  which 
pronounced  the  judgment  against  the  pursuer*  He  would  adhere. 

The  Court  refused  the  note. 

Defenders*  Authorities.— Berry  v.  Walker,  17th  January 
1609.  Johnston  i;.  Guthrie,  15th  May  1810.  Mack  d.  Wat- 
son, 5th  June  1812,  Porteous  v.  Brown,  9th  July  1618.  Durkie 
V.  Cairns,  17th  July  1678.  43  Geo.  III.  c.  141  ;  9  Geo.  IV. 
c.  29,  sec.  26.  Robertson  o.  Allardyce  and  Boswell,  8th  April 
1880,  in  House  of  Lords,  aniea,  II.  p.  356. 

First  Division. — Lord  Ordinary,  Corehouse. — jfet.  P.  Ro- 
bertson and  G.  G.  Bell.— ^^/z.  .1.  A.  Murray  and  T.  Grahame. 
—William  Stewart.  W.  S.,  and  William  Martin,  S.S.  C  Agents. 
—Sir  W.  Scott,  Clerk — [J.  W.  H,] 

Ui  June  1832. 

No.  861.— John  Pattison,  PetUumer. 

Process— Expenses— Act  of  Sederunt,  1806. — Expense  of  pre- 
senting a  petition  for  payment  of  business  accounts,  under  the  Act 
of  Sederunt,  allowed. 

In  a  petition  to  the  Court,  under  the  Act  of  Sede- 
runt 1 806,  to  have  business-accounts  taxed  and  decerned 
for,  expenses  of  the  application  were,  upon  movin|^  for 
an  approval  of  the  Auditor's  report,  asked,  on  the 
ground  that  the  client  had  attended  at  the  taxation  ; — 
that  a  mere  trifle  had  been  taxed  off;  and  that,  at  any 
rate,  if  the  agent  had  brought  an  action,  he  would, 
under  it,  have  been  entitled  to  his  expenses ;  and  that 
he  ought  not  to  be  placed,  therefore,  in  a  worse  situa- 
tion by  having  availed  himself  of  the  summary  re- 
medy provided  by  the  Act. 

Tne  Court  found  expenses  due — remitted  to  the 
Auditor  to  tax  the  same,  and  subsequently  decerned 
for  the  whole  amount,  as  fixed  by  his  report. 

First  Division Act.  Maidment — Party,  Agents. — 

,  Clerk [J.  W.  7?.] 

\stJune\SS2. 

No.  362. — Anne  M'Bbth  or  M'Fib  and  Husband,  Pursuers, 
V.  John  Donaldson,  &c..  Defenders. 

Process — Bankrupt — Caution — Assignation — Title  to  Sue — A 
party  having  raised  an  action  of  damages  for  assault,  and,  during 
its  dependence,  having  taken  the  benefit  of  the  Act  of  Grace,  and 
granted  a  conveyance,  omnium  bonorum,  to  the  incarcerating 
creditor,  who  declined  to  insist  in  said  action ;  and  the  pursuer 
having  resumed  appearance,  and  been  ordered  to  find  caution;  and 

.  not  having  done  so — Circumstances  in  which  held.  That  an  oner- 
ous assignee  to  the  action  tf  damages  must  find  caution* 

Anne  M^Beth,  with  consent  of  her  husband,  Duncan 
M'Fie,  raised  an  action  of  damages  against  the  defender, 
for  an  assault  committed  upon  her  by  the  children  and 
apprentice  of  the  defender.  Before  the  case  was  ma- 
ture for  trial,  the  pursuer  became  bankrupt,  and  took 
the  benefit  of  the  Act  of  Grace.  In  the  disposition 
omnium  bonorum^  he  conveyed  to  Charles  Davidson, 
tiie  incarcerating  creditor,  inter  alia^  bis  interest  in 
the  action  of  damages.  Davidson  refused  to  insist 
in  the  action ;  and  the  pursuer  having  again  made  ap- 
pearance. Lord  Newton  ordered  him,  on  26th  February 
1831,  to  find  caution.  Not  having  been  able  to  com- 
ply with  this  order,  Duncan  M'Beth,  came  forward 


and  paid  Davidson's  debt,  and  took  an  assignation  to 
the  process,  dated  29th  February  1932.     Lord  New- 
ton having  died,   his  cases  were  remitted  to  Lord 
Medwyn,  before  whom  Donald  M'Beth,  the  assignee, 
entered  appearance,  when  the  defender  insisted  that 
he  should  also,  in  terms  of  the  ordiar  of  Lord  New- 
ton, find  caution.    Lord  Medwyn  reported  the  case 
verbally  to  the  First  Division.     The  defender  main* 
tained,.that  the  assignee  was  the  brother  of  the  pur- 
suer, and  was  in  the  lowest  rank  of  life,  being  only 
a  labourer,  and  that  it  was  as  necessary  that  he  should 
be  ordered  to  find  caution  as  the  pursuer  had  been. 
It  was  said  that  he  was  a  trustee  for  the  creditors  of 
the  pursuer,  but  they  had  not  been  named,  nor  made 
appearance ;  for  if  any  onl9  of  them  had  been  solvent,  the 
ODjection  might  have  been  got  over.    Answered — The 
assignation  was  made  by  Davidson  to  the  assignee,  for 
value.     It  is  not  admitted  that  he  is  the  brother  of 
the  husband,  nor  that  he  is  a  labourer.     Though  be  was 
merely  a  labourer,  it  was  not  stated  that  he  was  bank- 
rupt, and  therefore  he  ought  not  to  be  bound  to  find 
caution.     The  interlocutor  of  Lord  Newton,  ordering 
caution,  did  not  apply  to  the  assignee,  who  stood  in  a 
very  diflFerent  situation  from  the  bankrupt. 

Lord  President  thought  that  the  party  could  not  shake  bim- 
self  free  from  the  judgment  ordaining  caution  to  be  found. 

Lord  Balgray  was  of  opinion  that  the  assignee  stood  just  in 
the  shoes  of  the  original  party,  and  that  he  must  find  caution. 

Lord  Gillies  concurred. 

In  terms  of  the  opinion  expressed  by  their  Lord- 
ships, Lord  Medwyn  pronounced  this  interlocutor  : — 

**  In  respect  of  the  circumstances  of  this  case,  and  hav- 
ing consulted  with  the  Lords  of  the  First  Division,  the  Lord 
Ordinary  finds  that  Donald  M*Fie,  the  assignee,  cannot  be 
allowed  to  sist  himself  as  a  pavty,  without  previously  finding 
caution  for  payment  of  expenses,  in  terms  of  Lord  Newton's  in- 
terlocutor of  26th  February  IHSI." 

First  Division. — Lord  Ordinary,  Medwyn. — Act.  William 
Bell. — Alt.  Cuninghame. — M*Lean  and  Giffen.  W.S.,  and  A. 
P.  Henderson,  Agents.— B.  Clerk [J.  W.  H.] 

Ut  June  1832. 

No.  363L — Robert  Henry,  Advocator,  v.  M*Doogall*s  Trus- 
tees, and  David  Bornsi  Reqtondentt. 

Process — Advocation — Expenses — If^ere  a  Lord  Ordinary  is 
remitting  an  advocation,  with  inttruetums  to  repel  the  dOatory 
defences  as  to  competency  and  title — Held  competent,  in  reference 
to  6  Geo.  IV,  c.  120,  sec  5, — tuuiin  Ike  circumstances,  held  the 
most  advisable  course  to  give  the  Sheriff  power  to  decide^  at  the  issue 
of  the  cause,  all  questions  of  expenses  relative  to  said  defences. 

Two  securities  were  constituted  over  certain  sub- 
jects belonging  to  the  deceased  John  M*Lauchlan» — the 
one  for  £750,  30th  September  1824,  in  the  advocator's 
favour,  the  other  for  £300,  20th  September  1821,  in 
favonr  of  Alexander  M'Dougall.  The  latter  was  al- 
leged by  the  advocator  to  have  been  paid  off  in  1825, 
and  the  bond  delivered  up  to  the  respondent.  Burns,  as 
agent  both  for  M'Lauchlan  and  for  the  advocator.  M<- 
JDoagall  executed  a  disposition  and  assignation  of  his 
security,  in  fayour  of  Wighton,  in  1828,  at  the  requi- 
sition (as  the  respondents  allcured)  of  Bums  himself. 
And  the  advocator  brouffht  before  the  Sheriff  an  ac- 
tion, to  which  he  called  only  M^Oougall's  Trustees, 
and  Burns,  and  iu  which  he  sought  relief  of  Wighton's 
claim  under  his  assignation.  'Die  respondents  object- 
ed, inter  alia,  that  the  action  regarded  a  question  of 
property  in  heritage — that  the  assignation  should  be 
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first  reduced — and  that  the  pnrsuer  had  no  title.  The 
Sfaer]£P,  who  had  dismissed  two  prerioas  actions  at 
Colonel  Henry's  instance  regarding  the  same  trans- 
actions, as  incompetently  bronght,  dismissed  this  ac* 
tion  also  as  incompetent,  with  expenses,  reserving  to 
the  advocator  to  bring  another  action,  as  advised — add- 
ing the  following 

'<  Note, — The  libel,  after  a  full  narrative,  states,  '  tbat  tbe 
said  Alexander  M'Dougall  and  David  Bums  haying  thus  ille- 
gally and  fraudulently  reared  up  a  burden  upon  tbe  foresaid  sub- 
jects, after  the  same  had  been  paid  and  discharged  in  manner 
hefore  mentioned,  the  heirs  and  representatives  of  the  said 
Alexander  M'Dougall  and  the  said  David  Burns  are  conjunctly 
and  severally  bound  to  relieve  the  pursuer,'  &c.  The  subject 
of  investigation,  therefore,  is,  Whether  the  burden  in  question 
was  fraudulently  reared  up  ?  To  such  an  investigation  a  proof 
pro  ut  de  jure  may  be  competent ;  but  the  object  being  to  dis* 
cover  whether  a  burden  of  j£800  upon  heritable  iproperty  has 
fraudulently  been  reared  up,  the  SheriiSr-substitute  is  of  opinion 
that  the  investigation  is  only  competent  in  tbe  Supreme  Court. 
He  is  also  inclined  to  think  that  the  heir-at-law  or  M'Lauchlan 
should  be  a  party  to  the  discussion.  If  M*Lauchlan  himself 
had  been  in  life,  he,  as  the  person  immediately  interested,  must 
have  been  a  party,  and  have  spoken  explicitly  to  the  facts.  The 
pursuer  is  interested  only  indirectly.  If  the  price  of  the  pro- 
perty shall  be  sufficient  to  discharge  both  debts,  his  interest 
is  at  an  end.  Till  the  property  is  brought  to  sale,  whether 
or  to  what  extent  he  is  interested  in  the  discussion,  cannot  be 
known." 

Colonel  Henry  advocated,  27th  Mav  1831,  pleading 
— L  An  action  is  competent  in  the  Sheriff  Court,  al- 
though it  may  arise  out  of  an  agreement  relative  to 
land  or  other  heritable  subjects,  or  out  of  transactions 
connected  with  them  or  with  securities  over  them, 
provided  it  does  not  involve  any  question  as  to  the 
validity  of  the  right  to  such  subjects,  or  of  the  securi- 
ties over  them,  or  other  competition  of  heritable 
rights. — II.  An  action  founded  on  a  charge  of  fraud, 
or  on  the  ground  of  gross  neglect,  or  want  of  skill  in 
professional  duty,  and  the  summons  in  which  subsumes 
that  the  defenders  are  bound  to  relieve  the  pursuer  of 
the  consequences  thereof,  and  concludes,  that  redress 
should  be  given,  either  by  paying  up,  and  so  disen- 
cumbering certain  subjects  of  an  heritable  security, 
prior. in  date  to  one  in  favour  of  the  pursuer,  which 
was  thereby  prejudiced,  or  by  paying  to  the  pursuer 
the  amount  of  the  said  prior  security,  with  interest, 
&c,  in  order  that  the  pursuer  may  thereby  operate  his 
own  relief  by  paving  off  the  said  security — is  compe- 
tent in  the  Interior  Court,  seeing  that  it  involves  no 
question  as  to  the  validity  of  the  right  to  an  heritable 
secarity  over  it*  It  does  not  raise  any  competition 
of  heritable  rights,  but  is  no  more  than  a  personal 
action  against  the  defenders,  founded  on  the  allega- 
tion of  an  obligation  having  been  incurred  by  them  to 
do  or  perform,  in  terms  of  one  or  other  of  the  alter- 
native conclusions  of  the  libel. — III.  The  present  ac- 
tion being  founded  upon  the  circumstances,  which 
amount  to  a  charge  of  fraud  against  Alexander  M*- 
Dong^ll,  the  predecessor  of  one  set  of  the  respondents, 
and  David  Burns,  the  other  respondent,  and  also,  as 
respects  the  latter,  to  a  charge  of  gross  neglect  of  pro- 
fessional duty,  and  the  action  concluding  in  the  terms 
libelled  in  the  summons,  it  was  perfectly  competent  in 
the  Sheriff  Court. 

M'Dougali*s  Trustees  pleaded,  that  the  action  had 
been  rightly  dismissed — I.  As  incompetent  in  that 
Court. — II.  Because  the  advocator  had  no  title  to  pur- 


sue ;  particularly  as  he  is,  auoad  the  matter  libelled, 
only  a  personal  creditor  of  t^e.late  John  M'Laochlan, 
ana,  in  his  own  person,  neither  represents,  nor  has  taken 
any  steps  to  connect  himself  with,  that  individual. — 
III.  In  respect  that  all  parties  interested  were  not  in 
the  field ;  more  particularly  the  advocator  not  having 
called  either  the  representatives  or  the  other  creditors 
of  the  late  John  M^Lauchlan  or  William  Wigbton, 
from  whom  a  discharge  of  the  deed  in  dispute  is  de- 
manded.— IV.  In  respect  that  the  action  is  irrelevant- 
ly laid ;  more  particularly  it  being  nowhere  set  forth 
that  the  subject  of  the  advocator's  security,  either  by 
itself  or  in  conjunction  with  the  debtor's  other  estate, 
is  insufficient  to  meet  his,  the  advocators,  debt ;  where- 
as, if  it  be  sufficient  to  meet  that  debt,  the  advocator 
has  no  direct  individual  interest  of  his  own ;  and  not 
pursuing  either  as  assignee  or  representative  of  M<- 
Lauchlan,  it  is  incompetent  for  him  to  found  on  any 
derived  interest  as  in  right  of  the  latter. — ^V.  In  re- 
spect that  the  action  was  premature,  the  advocator 
having  no  right  to  come  agiunst  the  respondents  nntil 
he  had  first  exhausted  the  proper  subject  of  his  secu- 
rity, and  the  other  funds  and  estate  of  his  immediate 
debtor;  and  even  then,  it  being  competent  for  him 
(giving  effect  to  his  own  views),  to  proceed  agaifjst 
the  respondents  only  for  the  balance  (if  any)  that 
might  remain  due. — VI.  In  respect  that,  even  were 
the  advocator  here  invested  with  every  right  compe- 
tent to  the  late  Mr  M*Lanchlan,  it  would  have  been  a 
sufficient  answer  on  the  part  of  the  respondents  to  Mr 
M'Lauclilan  himself,  that  their  constituent,  Mr  M'- 
Dongall,  did  nothing  but  what  was  in  the  regular 
course  of  business  demanded  of  him  by  Mr  Burns  as 
tbe  agent  of  Mr  M'Lauchlan. — VII.  In  respect  that, 
in  so  far  as  the  action  is  rested  on  an  allegation  of 
fraud  or  collusion,  or  of  any  other  delict  or  quasi  de« 
lict,  as  against  the  late  Mr  M'Dougall,  such  a  ground 
of  action  is  personal  and  intransmissible,  and  so  can- 
not reach  the  respondents. 

Burns  pleaded — I.  The  complainer  has  no  title  to 
pursue,  as  it  is  M'Lauchlan  alone,  the  proprietor  of 
the  subjects,  or  bis  representatives,  that  can  validly 
insist  in  an  action  with  such  conclusions,  and  upon 
such  grounds  as  those  stated  in  the  summons,  and  the 
complainer  has  not  connected  himself  in  any  way  with 
that  person. — II.  The  question  put  in  issue  by  the 
comphuner  in  this  action,  is  one  affecting  the  constitu- 
tion and  subsistence  of  an  heritable  right,  and  was  in- 
competently brought  into  the  Inferior  Court. — IIL 
Supposing  the  complainer  to  have  any  claim  against 
either  of  the  respondents  on  the  grounds  stated  in  the 
libel,  it  necessarily  resolves  into  a  claim  for  tbe  damage 
and  loss  sustained  by  him  in  consequence  of  their  al- 
leged illegal  proceedings ;  but  a  petitory  action  for 
such  damage  or  loss,  before  the  same  has  been  ascer- 
tained, was  irregular  and  incompetent. — IV.  At  nil 
events,  it  was  premature  and  incompetent  for  the  com- 
plainer to  insist  against  the  respondents  for  actual  pay- 
ment of  the  bond,  or  of  any  sum,  before  it  was  ascer- 
tained what  loss  or  damage,  if  any,  he  might  suffer. — 
V.  The  conclusions  of  this  summons  as  against  the 
respondent  and  the  representatives  of  M'Dougall,  were 
inept  and  incompetent,  it  being  altogether  impossible 
for  either  of  the  defenders  to  comply  with  these  con- 
clusions.—VI.  It  was  necessary,  at  all  events,  that  the 
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hiEkin  and  repratentatifes  of  M'Laaolilait,  and  aUq  tbat 

Mr  WightOBy  ahoold  have  been  made  parlies  (o  thii 

action^ 

"  the  Lord  Ordintty  (Stb  Februarf  1882.)  baviqg  liettd 
partiei*  proouratora»  Remits  thu  cause  to  the  Sheriff»  with  m- 
structiops  to  repel  the  dilatory  defences  as  to  the  competency  of 
the  action  9nd  the  title  of  the  pursaer ;  with  power  also  to  de- 
termine the  expenses  incurred  both  in  this  Court  and  also  in  th^ 
Inferior  Court  relative  thereto ;  reserving  all  questions  regarding 
said  expenses  till  the  issue  of  the  cause,  in  which  judgment  the 
respondents  now  acquiesce.** 

The  advocator  reclaimed — contending  that  fteotlon 
5  of  the  Act  of  Parliament  applied  solely  to  cases 
originating  in  the  Supreme  Coart. — At  advising, 

The  Lord  JusHce-Gerk  would  not  interfere  with  the  interlocu- 
tor. The  Lord  Ordinary  had  decided  in  favour  of  neither  party 
the  expense  of  the  dilatory  pleas.  If  there  were  any  doubt 
whether  the  interlocutor  had  given  the  Sheriff  power  to  decide, 
the  Court  would  esqiress  a  clear  opinion.  But  the  Lord  Ordi- 
nary bad  followed  a  olear  and  wise  course,  which  left  the  case  in 
perfect  siufety  as  to  the  real  merits  of  the  claim  fqr  expenses. 

Lord  Cringletie  observed,  that  if  the  action  were  ill  founded. 
Colonel  Henry  should  never  have  brought  it,  and  would  have  to 
pay  all  expenses. 

Lord  Gleniee  concurred. 

The  Court  refused  the  note»  with  the  expense  of 
aQ*iearance. 

Second  DivittOD.— Lord  Ordinary,  Mackenzie.— ^cf.  Jame* 
son,  A.  Wood.— if  A.  Dean  of  Faculty  (Hope),  Ivory,  Cowan. 
_C.  C.  Stewart,  W*S,  (jibson-Croigs,  Ward|aw  &  Di^)ziel, 
W.S.,  and  William  Douglas,  W.S.,  Agents.— .Mr  Holland, 
Clerk.— [r.  a] 

1st  June  1832. 

No.  364.— >W.  R.  p.  BsaroRD,  Purtuer,  v,  David  Baovn,  ISec. 

Defenders, 

Husband  and  Wife — Heritable — Moveable— Contract — Securi- 
ty— Liferent — A  husband  havingf  in  his  antenuptial  contract, 
bound  himteJfto  lay  out  a  sum  (part  of  his  unfits  tocher  J  fir  Aim- 
setf,  his  wife,  their  issue,  and  her  heir»  without  any  providon  as 
to  the  mode  of  Utuestment^^she  having  sosnetime  qfUr  marriage 
executed  a  testament,  leaving  the  fwm  to  himj  the  same  sum  havings 
a  few  days  efier,  been  lent  out  on  heritable  bpnd,  if^h  consent  of 
a  quorum  t^the  trustees,  and  professedly,  bpf  not  really  in  terms 
of  the  contract ;  and  she  hainng  died — Hfld,  That  her  husband 
was  entitled  to  the  liferent  of  the  sum  ;  and  that  as  the  loan  was  not 
in  terms  of  the  contract,  the  sum  was  validly  conveyed  by  her 
testament. 

The  defender  married  the  late  Anna  Maria  Berford, 
the  sister  of  the  pursaer.  By  antenuptial  contract, 
7th  June  1825,  she  conveyed  to  him  £4fSO0,  and  eyery 
thing  dse  she  had ;  while  he,  besides  providing  her 
in  an  annuity  of  £70,  boand  himself  to  employ  £9000 
for  the  behoof  of  himself,  his  wife,  the  issue  of  the  mar- 
riage, and  her  heirs.  His  obligation  ran  as  follows : — 

*'  Agreeably  whereto,  in  consequence,  and  in  consideration 
of  the  above  assignment,  the  said  David  Brown  does  hereby 
expressly  bind  and  oblige  himself,  and  his  heirs,  at  sight,  and 
with  the  advice  of  the  trustees  after  named,  or  any  two  of  them, 
within  twelve  months  of  the  said  intended  merriage,  to  ware, 
employ,  bestow,  and  secure  upon  land«  bond  bearing  annual-rent, 
or  other  sufficient  security,  all  and  whole,  the  sum  of  J^dSOO 
Sterling  of  the  portion  or  tocher  afore  assigned,  to  take  the 
rights  and  securities  thereof  to  himself  and  the  said  Anna  Maria 
Berford,  and  survivors  of  them  in  mutual  liferent,  for  their  life- 
rent use  allenarl^,  and  the  children  of  the  marriage  one  or  mpr^ 
procreated  betwixt  them  in  fee ;  and  failing  of  children  procre- 
ated of  the  marriage  by  death  or  non-existence  at  the  dissoljution 
thereof,  by  the  decease  of  the  said  David  Brown,  the  sum  of 
JCI650  Sterling  to  his  heirs  and  assignees  v^homsoever,  and  the 
like  sum  oi  £\6S0  Sterling  to  the  said  Anna  Maria  fierfiord, 


and  her  h^ira  t^d  i^^^es  whomsoever ;  a)^d  upon  tl^e  ^iasolu- 
tipn  of  the  marriage,  by  the  decease  of  the  said  Anna  Maria 
Berford,  the  sum  of  jC  1^50  Sterling  to  tiie  said  Ann^  l^faria 
Berford,  her  nearest  heirs  and  assignees  whomsoever,  and  the 
like  suai  of  ^ J  650  Steeling  to  the  said  Di|vid  Brown  and  his 
b^rs  apd  sssignees  wlKunsoever,  aiid  alwavs  with  aii4  up^er  the 
conditions,  res^ctipps^  provisions,  and  deciaFBtipas  underv^'ritten, 
vis.  that  neither  tne  liferent  nor  fee  of  the  before  mentioned 
sum  of  ^3300  Sterling,  or  any  part  thereof,  shall  be  assignable 
by  him,  the  said  David  Brown,  or  any  manner  of  way  aflectable 
for  the  debts,  deeds,  or  contractions  of  him,  the  said  0avid 
Brown,  or  anyhow  subjected  to  be  made  furthcoming  by  any 
of  his  creditors,  the  same  being  declared  void  and  nuU,  and  of 
no  effect ;  and  as  often  as  the  said  sum  of  £9300  Sterlii^  shall 
be  uplifted,  which  the  said  David  Brown,  with  the  advice  of  his 
said  spouse,  and  a  quorum  of  the  after  named  trustees,  is  here- 
bv  understood  to  hsive  right  to  do,  for  the  better  management 
and  securing  thereof,  he  shall  be  bound  and  obliged,  as  he  here- 
by binds  and  obliges  himself,  by  and  vrith  the  advice  of  his  said 
spouse,  and  a  quorum  of  the  said  trustees,  again  properly  to 
lend  out  and  to  employ  the  same,  and  to  take  the  rights  and  se- 
curities thereof  in  nvour  of  himself  and  his  said  spouse  and  sur-^ 
vivor  of  them  in  mutual  liferent,  and  the  children  of  the  mar- 
riage in  fee,  and  failing  of  children  by  death  or  non-existence  at 
the  dissolution  of  the  marriage,  by  the  decease  of  the  said  David 
Brown,  the  sum  of  £1650  Sterling,  or  one  half  thereof  to  the 
said  Anna  Maria  Berford  and  her  foresaids,  and  the  like  sum  of 
£\6S0  Steriiing  or  other  half  thereof  to  the  heirs  and  assignees 
of  the  said  David  Brown,  and  upon  the  dissolution  of  the  mar- 
riage, by  the  decease  of  the  said  Anna  Maria  Berford  vrithout 
children  as  aforesaid,  the  sum  of  j£  1650  Sterling  thereof  to  be 
paid  to  tl^e  said  Anna  Maria  Berford,  her  nearest  heirs  and  as- 
signees whom«oeyer,  and  the  like  sum  of  £1650  Sterling,  to  the 
sfud  David  Qrown  and  his  heirs  ^nd  assignees,  and  that  under 
the  conditions,  restrictions,  provisions,  prohibitions,  and  declara- 
tions before  mentioned,  to  be  either  actually  engrossed  in  the 
security,  or  expressly  referred  to  as  contained  in  this  contract ; 
such  reference  being  declared  as  effectual  and  suificient  as  if 
these  several  irritancies  and  conditions  were  specifically  enu- 
merated in  the  sa^d  right  or  security :  Declaring  aJwuys,  as  it 
is  hereby  provided  and  declared,  that  it  shall  always  be  in  the 
power  of  the  said  David  Brown,  by  a  writing  under  his  hand,  at 
any  time  of  his  life,  to  divide  ana  proportion  the  said  sum  of 
£3600  Sterling  among  the  children  of  the  marriage,  if  any  be, 
as  he  shall  see  proper;  and  failing  such  division,  the  same  shall 
be  divided  equally  among  the  said  children,  who  slu^l  be  in  life, 
and  the^r  heirs,  when  thp  same  becofnes  payable,  at  the  decose 
of  the  longest  liver  of  th/e  said  David  Brown  and  ^mm,  Maria 
Berford ;  and  which  respective  provisions,  made  and  conceived 
in  favour  of  the  said  Anna  Mapa  Berford,  and  the  children  of 
the  said  marriage,  shidl  be,  and  the  said  Anna  Maria  Si^ord 
has  accepted,  and  hereby  accepts  of  the  aame,  in  ftillsatislactioB 
to  her  of  all  terce  of  heritage,  and  half  or  thirid  of  morieafales,  or 
o^thers  wfiatsoever  which  she  ca^  claim  or  demand  from  the  sai^ 
David  Brown,  or  his  representatives,  or  out  of  his  estate  or  ef- 
fects, in  case  she  shall  happen  to  survive  him,  (her  claim  of 
aliment  and  mournings  alone  excepted,)  or  which  her  executors 
or  nearest  of  k|n  can  daira  or  demand' from  the  sai4  David 
Brown,  or  from  his  estate,  or  the  goods  ip  oommunioo,  in  case 
he  shall  si|r^v/e  her;  p»  also  the  other  provisions  bereiii  oon- 
tpned,  are  dedare.d  to  bje  in  full  satis&ction  of  all  l^gidm,  por- 
tion natural,  or  baim*s  part  of  gear  they  gm  claim  or  demand 
through  the  death  of  their  said  father." 

Mrs  Brown  lived  more  ^han  a  year  after  her  mar- 
riage,  bat  died  without  issue,  11th  October  1826.  On 
the  24th  of  Norember  182o,  the  defender,  with  the 
advice  of  Rpbson  and  Dickson,  a  quomni  of  the  trus- 
tees appointed  for  execntion  of  the  contract,  lent  out 
the  j&SOO,  upon  an  heritable  bond,  to  Sir  William 
Sco.tt  of  Ancram.    The  bond  ran  thus : 

**  I,  Sir  William  Scott,  of  Ancrum,  Bart,  consideriog  that 
David  Brown  of  B^w^at,  by  marriage-conbract  entered  into  be- 
tween him  and  Anna  Maria  Berford,  previous  to  their  marriage, 
dated  the  7th  day  of  June  last,  bound  himself,  at  sight  of  the 
trusteee  therein  named,  or  any  two  of  them,  to  ware,  employ, 
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bestow  and  secure,  upon  land,  Bond  bearing  abnind-rent,  or 
other  sufficient  security.  All  and  Whole  the  sumof  iSSSOO  Ster- 
ling. "• 

It  then  proceeded  to  state  the  terms  of  the  loan — 

^  on  my  giving  an  heritable  security  therefor,  in  terms  of  that 
marriage-contract.** 

It  bound  Sir  William  to  repay  it 

**  to  the  sfiid  David  Brown,  and  kh  heirs^  at  sight  of  the  trus- 
tees named  in  the  said  contract,  for  the  special  uses  and  pur- 
poses therein  and  before-mentioned.**  '<  But  declaring  always, 
that  the  said  David  Brown,  and  his  foretaidt,  khall  have  power 
ro  uplift,  dhtcbai^,  ^^^i  ^nd  convey,  the  rtims  of  money  above- 
mentioned,  principal;  interest,  and  penalty,  and  the  present  se- 
curity, and  again  to  lend  out  and  employ  the  same  in  terms  of 
the  said  settlement ;  but  with  the  applieatioa  of  which  sums  I 
am  to  have  no  concern.**  - 

And  it  provided  for  the  infeftment  of  the  defender, 

<'  under  the  conditions,  restrictions^  p^visions,  and  reservations 
contained  in  the  marriage-contract  between  the  said  David 
Brown  and  Anna  Maria  Serford  before  namted.** 

Adding,  that 

*<  it  is  hereby  conditioned,  that  the  said  Davtd  Brown,  and  hit 
foresaids,  on  receiving  full  payment  of  the  sums  hereby  due, 
shall,  if  required,  be  bound  to  gtant  a  legal  conveyance  of  this 
bond,  and  of  the  mf^ftment  to  fdUow  hereon,  hk  favour  of  such 
person  or  persons,  as  I  or  my  foresaids  shall  point  out.'* 

On  the  15th  of  Nbrember  1825,  Mrs  Brown  wrote 
the  following  letter : 

"  Feeling  convinced  of  the  uncertainty  of  life,  and  having 
heard,  but  very  lately,  that  it  is  in  my  power  to  dispose  of  j6  1 500 
as  I  please,  1  bequeath  the  same  £1500  to  my  husband,  David 
Brown  of  Ravrflat.  That  D.  B.  should  be  put  in  possession  of 
the  said  money  when  I  am  dead,  as  much  as  when  1  was  living, 
is  the  prayer  and  request  of  his  wife/* 

In  December  1830,  the  pursner,  as  Mrs  13rown*s 
heir  in  general,  and  by  conouest,  brought  an  action 
against  the  defender,  concluding  for  half  of  the  bond, 
with  interest  since  her  death ;  that  the  defender  should 
denude,  and  the  trustees  consisnt  thereto;  that  be 
should  account  for  the  half  of  the  annual-rents  uplift- 
ed, and  failinghis  denuding,  &c.,  that  he  should  pay 
the  £1650.  ihe  defender  pleaded — I.  This  action 
is  raised  in  the  character  of  heir  in  general  of  the  de- 
ceased ;  but  a  title  by  general  service  does  not  prove 
that  the  pursuer  is  nearest  of  kin  to  the  deceased,  nor 
entitled  to  pursue  for,  or  discharge  a  moveable  sum. 
— IT.  The  pursuer  is  designed  in  the  contract  of  mar- 
riage as  the  eldest  lawful  son  of  John  Fitzwiliiam 
Berford,  and  therefore  a  service  as  heir  in  general  to 
the  late  Anna  Maria  Berford,  alias  Brown,  hh  sister, 
does  not  prove  that  he  was  her  heir  of  conquest,  and, 
consequently,  entitled  to  succeed  to  her  interest  in  the 
boitd  in  <|neiition,  supposing  «uch  interest  to  be  herita- 
ble.— III.  Only  two  of  the  four  traite^s  named  along 
with  the  pursuer  are  called  as  defetifdei*8  in  the  actibm 
On  the  merits — L  Upon  a  true  and  just  constmctioti 
of  the  provisions  of  tne  6ontract  of  marriage,  and  of 
the  heritable  bond,  the  defender,  aa  the  iongest  liver 
of  himself  and  his  wffe,  is  entitled  to  tlie  liferent  of 
the  whoIt»  rata  p^oyid^  to  be  •eeiuiBd  by  the  laid 
contract  of  marriage,  there  having  been  no  children  of  , 
the  marriage.— ^n.  The  heritable  Dond  by  "Sir  William 
Scott  having  been  taken  in  favour  of  the  defender  in- 
dividually, he  was  thereby  virtiially  eoiltftftated  ttar 
for  behoof  Of  hitnself  and  hn  wtfe  in  Met*eM,  and  the 
othet  patties  mettti'owed  in  the  tonm^nSt  hi  IM.    He  , 


thenftfore  still  rem&in^  ubdor  thei^hligatiohtD  invest^ 
in  terms  of  the  contract ;  and  an  obligation  to  secure 
money  vests  no  heritable  right  in  the  person  in  whose 
favour  it  is  granted.  Farther,  the  bond  was  taken 
without  the  instructions  or  oonsent  of  the  deceased, 
who  ought  to  have  been  advised  with.  The  defender 
was,  dejacto,  a  mere  trustee,  in  so  far  as  her  interest 
was  concerned,  and  she  had  nothing  more  than  a  per- 
sonal right  to  call  him  to  account.  On  both  grounds, 
her  interest  under  the  contract  of  marriage,  and  bona 
and  disposition  in  secnrity,  vras  personal ;  and  being 
a  personal  right,  she  was  entitled  to  dispose  of  the 
feame  bv  testament. — III.  By  the  testament  executed 
by  the  late  Anna  Maria  Berford  or  Brown,  both  tho 
liferent  and  fee  of  the  sum  of  £1500,  therein  men- 
tioned, were  validly  bequeathed  and  conveyed  to  tha 
defender. 

"  The  Lord  Ordinary  (dth  July  1831,)  hsLviag  heard  the  prd^ 
curators  for  the  parties,  and  thereafter  considered  the  closed  re^ 
cord  and  whole  process,  finds,  that  hy  the  due  construction  of 
the  contract  of  marriage  libeUed,  the  liferent  of  the  sum  of 
j£ddOO  libelled,  is  provided  to  reBsain  with  the  husband,  that  is 
to  say,  the  defendeiv  in  case  of  the  predecease  of  his  wife,  Anna 
Maria  Berford ;  and  therefore,  to  the  effect  that  the  said  life- 
rent iqay  remain  with  hidi,  sustains  the  defences,  aud  atosoilzte^ 
the  defender :  But  find^  that  the  right  to  the  half  of  the  fee  of 
the  said  sum,  after  the  liferent  of  the  longest  liver  olP  the  saiA 
spouses,  as  it  stood  secured  at  the  death  of  the  said  Aifna  Maria 
Berford  was  heritable,  and  could  not  be  conveyed  by  her  testa- 
mentary bequest,  mentioned  in  the  defences ;  and,  therefore,  in 
respect  to  the  same,  finds  that  the  pursuer  has  right  to  it  oft 
iailure  of  the  liferent  of  the  defender  $  and  decerns  and  declares 
accordingly :  Finds  neither  party  entitled  to  expenses." 

The  defidnder  reclaimed  against  the  whole  hiterfo** 

cutor, — th6  pursuer  against  the  findings  in  the  deftBn^ 

der's  favour,  regarding  the  liferent  and  expenses.    At 

advising,  18th  January  1832,  the  Court  ordered  caaef. 

On  advising  these, 

The  Lord  Justice-Clerk  had  not  formed  a  peifecdy  definftive 
opinion.  But  his  doubts  as  to  the  interlocutor  were  not  re^ 
moved.  The  Lord  Ordinary  was  right  as  to  the  liferent.  But 
as  to  the  other  point,  looking  to  the  contract  of  marriage,  and 
.the  spedhd  terms  of  the  security  granted  by  Sir  William  Scott, 
he  was  dear — 1«<,  That  there  was  in  the  marriage-contract  no 
positive  injunction  that  the  money  should  be  secured  on  land. 
A  latitude  was  plainly  allowed,  provided  the  j£ddOO  was  effee- 
tuallv  secured ;  yet,  ^  There  was  a  particular  destination  of 
the  nind  framed  in  very  precise  and  important  terms.  There  was 
a  power  of  disposal  as  to  half  of  the  sum.  But  the  trustees 
had  no  discretion  giveh  them,  and  no  power  to  depart  fh>m  what 
they  found  as  their  express  instructions  in  the  contract.  TWo 
of  them  appeared  to  have  exercised  their  power  of  disposal,  anA 
to  have  concurred  with  David  Brown  in  the  loan  to  Sir  William 
Scott.  There  was  plainlv  no  intention  whatever  of  evading  tho 
obligation  to  secure  the  fund  effectually.  On  the  contrary,  tfab 
Wnd  itself  showed  an  intention  t6  frame  the  security  in  terms 
of  the  married-contract.  Yet  its  terms  had  been  departed  from, 
by  the  provision  for  re-payment  to  David  Brown  ahd  his  heir^, 
which,  although  at  sight  of  the  trustees,  was  not  in  temdnis  Of 
the  contract.  The  Lady,  on  the  15th  of  November  1825,  think- 
ing that  she  had  undoubted  powers  of  disposal  in  terms  of  the 
c6ntfabt,  made  a  beqnest  in  favour  of  her  basband.  The  bond 
~wl»  eieeaUA  dn  the  24th :  So  she  taust  haVe  been -^ther  express- 
ly told  that  shehad  such  full  power,  or  at  any  nile,kept  inentite 
ignorance  that  the  monev  was  going  to  be  leilt  ^Oat.  But  the 
loan  could  not~hy  itself  alter  the  character  of  the  destination,  even 
wkh  consent  of  the  trustees.  It  coutd  qnlv  affect  the  destinatioq 
by  an  iibplicit  execution  of  the  trOst  If^tuathfld  nothieen  im|^- 
citly  observed,  the  csse  "was  tfee  Same  as  if  ^e  marriage  had  been 
«iss6tvddHiH4fete^tk6.^jr«r.    It  wouM  te  hsid  Mee^  iMy,  tl»t 
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an  ineffectual  attempt  to  carry  out  the  proviaionfl  of  the  contract, 
was  to  have  the  same  effect  as  if  they  had  been  carried  out.  But 
he  would  be  glad  to  hear  the  views  of  the  Court  He  was 
bound  to  say,  that  if  called  on  to  decide  at  first,  he  would  pro- 
bably have  adhered.  It  was  to  be  observed,  on  the  matter  of 
expenses,  that  the  summons  concluded  for  the  whole. 

Lord  Cringletie  bad  at  one  time  entertained  doubts  as  to  that 
part  of  the  interlocutor  Which  regarded  the  liferent.  But  he 
was  now  satisfied  that  it  was  right.  As  to  the  other  point,  he 
concurred  with  the  chair.  It  was  established  law,  that  before 
money  belonging  to  any  person  could  be  laid  out  so  as  to  affect 
the  succession,  the  consent  of  that  person  was  requisite.  He 
doubted  if  the  succession  could  have  been  altered  without  Mrs 
Brown's  consent,  even  if  in  terms  of  the  contract.  The  cases 
of  tutors  and  facXon  were  analogous.  But  look  to  what  had 
been  done.  The  bond  made  the  money  payable  to  David 
Brown  and  his  heirs.  Now,  suppose  he  had  died,  would  Ma- 
ria Belford  have  had  any  right  to  the  bond  ?  The  only  right 
was  a  personal  right  to  eeW  to  account,  which  she  could  convey 
bv  wUl  to  her  husband.  It  was  true  that  she  had  given  up  her 
liberty  to  the  extent  of  allowing  the  loan  by  the  trustees  or  any 
two.  But,  look  at  the  provision  regarding  the  uplifting  of  the 
money.     Her  advice  was  to  be  taken. 

Lmrd  Meadowbank  was  clear  as  to  the  liferent,  but  not  as  to 
the  other  point.  It  was  clear  that  under  the  marriage-contract, 
she  had  right  to  dispose  by  will.  But  did  she  not,  by  the  terms 
of  that  contract,  provide,  that  she  might  be  deprived  of  that  right 
bv  the  investment  on  heritable  security?  Suppose  Brown  had 
died  bankrupt  after  laying  out  the  money  thus.  Would  she  not 
have  had  a  good  right  to  the  share  of  the  property  contained  in 
the  bond  ?  Yes.  But  still,  if,  in  the  marriage-contract,  she 
had  merely  agreed  to  give  up  her  unlimited  powers  of  disposal, 
on  a  contingency  which  did  not  occur, — her  powers  remainied 
unlimited. 

Lord  GlenUe  concurred.  He  thought  Brown's  claim  good. 
Suppose  the  disposal  had  been  in  favour  of  Mrs  Brown's  sister 
instead  of  her  husband,  would  it  not  have  been  sustained.  And 
why  not  that  in  favour  of  the  husband  ?  It  was  going  too  far 
to  say,  that  the  trustees  had  merely  general  powers.  They  were 
empowered  to  alter  the  order  of  succession.  He  did  not  think 
that  they  would  have  lent  on  heritable  security,  without  saying 
that  she  might  dispose  of  the  fund  hy  any  writing  under  her 
hand. 

The  Court 

*'  Find  that  the  right  of  the  fee  of  the  sura  pursued  for  was 
not  altered  or  affected  by  the  terms  of  the  bond  granted  by  Sir 
William  Scott,  Baronet,  and  that,  to  the  extent  of  £1500,  the 
said  fee  was  effectually  bequeathed  to  the  defender  by  his  spouse, 
Anna  Maria  Berford,  and  to  that  extent,  accordingly,  sustain  the 
defences,  assoilzie  the  defender,  and  decern— In  so  far  altering 
.the  interlocutor  of  the  Lord  Ordinarv  *.  Quoad  tdtra,  adhere  to 
the  interiocutor,  and  refuse  the  desire  of  both  redaiming 
notes.** 

Authorities  for  Pursuer. — Bell,  II.  5;  Smith,  Uth  Novem- 
ber 1737.  Roughhead*s  Heirs,  &c.,  6th  November  1799.  Dun- 
bar, Idth  July  1748.  Elchies,  Nos.  6,  10,  14.  Goutts,  90th 
November  1791.  Davidson,  20th  December  1797.  Bnrrell, 
Uth  December  1825.  Dick,  4th  July  182a  Gordon,  4tfa  De- 
cember  1821.  Campbell,  14th  January  1801 ;  Mor.  App. 
Adjud.,  No.  2.  Lockhart,  7th  March  1822.  Alexander,  &c., 
«.  Brown;  Stair,  II.  1,  8.  Ersk.  II.  2,  14,  and  Case  there. 
Simpson,  19th  February  1814;  Mor.  5475.  Ross,  4th  July 
1809.    Oovan,  20th  January  1812.  Maitknd,  16th  May  1815. 

Authorities  for  Defender. — Hughson,  22d  November  1822. 
1661.  c.  32.     Stewart,  9th  July  1765;  Mor.  5510. 

Second  Division.— Lord  Ordinary,  Mackenzie.— ^cf.  Jame- 
son, Christison. — M.  Dean  of  Faculw  (Hope),  R.  BeU.— 

WiUiam  Renny,  W.S.,  and  William  Bell,   W.S.,  Agents 

Mr  Thomson,  Clerk.— [T.  C] 

2d  June  1832. 
'  No.  365. — Duke  of  Goroon*s  Trustees,  PunuerSf  o.  Eu- 

FHEMIA  InneS,  Defender, 

Landlord  and  Tentnt«-LM8e— Violent  JProfitsf^^Meliontions 


Jnterest-i*^  leate  htanng  been  Ttdttced~~and  an  actioh  kamng 
been  brought  for  tnoleni  profits — Heldf  thai  the  drfender,  er^cv- 
irix  tfthe  deeetued  tenant,  W€U  not  etuitled  to  deduetian  of  the  tV 
terest  of  the  money  laid  out  in  melioration$  by  her  deceased  huAand, 

The  lease  of  Darns,  to  the  deceased  John  Innes, 
Tof  whom  the  defender  was  execatrix  qua  relict), 
aated  28  th  Augast  1794,  was  reduced.  The  rent,  down 
to  1832,  was  to  be  £1000  a-year.  Innes  retained  pos- 
session till  Martinmas  1824.  And  on  the  19th  of  Jane 
1828,  the  defender  was  found  liable  for  violent  profits 
from  Whitsunday  1819.  The  whole  actual  suD*rent 
received  by  Innes  during  that  time,  was  £16,733,  ex- 
ceeding the  rent  by  £11,233.  The  pursuers  brought 
an  action  against  the  defender  for  the  last  meotioned 
sum,  with  interest.  The  defender  maintained,  that  she 
should  he  free  from  the  interest  of  the  money  laid  oat 
in  meliorations  by  Mr  Innes. 

*<  The  Lord  Ordinary  (7th  March  1832,)  decerns  sgainstthe 
defender  for  payment  to  the  pursuers  of  the  admitted  ram  of 
je  11,233,  0.  8. :  Repels  the  plea  of  the  defender,  ss  to  her 
being  free  from  the  interest  of  the  money  laid  out  in  melion- 
tions  by  Mr  Innes ;  and  allows  this  decreet  to  go  out,  and  be 
extracted  as  an  interim  decree  in  the  cause  ;  quoad  uUra,  ap- 
points parties*  procurators  to  debate.** 

The  defender  reclaimed.  But  the  Court  unanimoof* 
ly  adhered. 

Second  Division.— Lord  Ordinary,  Mackenzie. — Jet.  P.  Ro- 
bertson.—^ft.  Skene,  C*  Innes. — John  Morrison,  W.S.,  aad 
Dallas  &  Innes.  W.8.,  Agents.— Mr  Holland,  Clerk.— [T.  C] 

2d  June  1832. 

No.  860. — Chailss  Ferbiee,  Pursuer,  v.  W.  C.  C.  GaAHAJi, 

&c.,  Defenders. 

Process — Ranking  and  Sale — Sist'^Circum stances  in  which  • 
ranking  and  sale  was  sisted  till  the  issue  of  certain  other  actions 
affecting  the  same  lands. 

The  pursuer,  as  trustee  for  the  Scottish  Patent 
Cooperage  Company,  brought  a  ranking  and  sale  of 
the  lands  belonging  to  Graham  of  Gartmore.  The 
same  lands  were  the  subjects  of  previous  processes  of 
declarator  of  irritancy  and  reduction,  the  issoe  of 
which  would  determine  whether  his  right  was  a  fee 
or  a  liferent — whether  his  lands  were  or  were  not  sub- 
ject to  the  diligence  of  his  creditors — and  what  were 
the  data  for  fixing  the  value.  The  defenders  pleaded 
these,  alongwith  other  grounds,  against  the  ranking 
and  sale.  The  summons  contained  no  condosion  for 
the  sale  of  the  liferent. 

*•  The  Lord  Ordinary  (7th  March  1892.)  having  hesrdcoim- 
sel  for  the  parties.  Repels  the  defences ;  sustains  the  parsuer^f 
title  to  insist ;  sustains  the  libel ;  finds  it  relevant  for  the  pur- 
suer to  prove  scripto  that  the  common  debtor  is  bankrupt,  and 
the  creditors  in  possession,  and  the  manner  of  holding  of  the 
lands  and  others  libelled,  and  what  feu  and  other  duties,  minis- 
ter's stipend,  shoolmasters'  salaries,  and  other  burdens  do  af- 
fect the  same,  and  are  payable  furth  thereof:  Finds  it  likewise 
relevant  for  the  pursuer  to  prove  pro  ut  de  Jure,  the  rental  and 
arrears  of  the  lands  and  others  libelled,  and  worth  and  valite  of 
the  property  thereof,  and  at  how  many  years*  purdiase  theanK 
may  be  sold,**  &c. 

The  heritable  creditors  reclaimed.    At  advising, 

Lord  Meadowbank  remarked,  that  there  was  no  conclusloo 
for  the  ssle  of  the  liferent. 

Lord  Gteniee  thought  that  an  alternative  conclusion  to  tba( 
effect  should  have  been  inserted. 

2%e  Irord  jMSltce.  CSferA  observed,  that  the  Court  bsd  the  con- 
trol over  their  own  wa^ants.    It  was  not  necesvry  to  rxu 
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the  interlocutor.  But  proceedings  under  it  should  be  sisted, 
especially  as  the  question  depended,  whether  the  right  was  a 
liferent  or  a  fee-simple. 

The  Court  remitted  to  the  Lord  Ordinary  to  sist, 
hoc  statu. 

Second  Division.— Lord  Ordinary,  Medwyn.— ^e/.  Dean  of 
Faculty  (  Hope),  Forsyth. — AU,  Rutherfurd^H.  Bruce. — James 
Swan,  W.S.,  R.  Strachan,  W.S.,  Jamclb  Knox,  S.S.C., 
Thomson  Paul,  W.S.,  Brodies  and  Kennedy,  W.S.  J.  B. 
Gracie,  W.S.,  and  James  Tytler,  W.S.,  Agents. — Mr  Thom- 
son, Clerk.— [r.  C] 

2d  June  1832. 

Na  967. — WiLUAU  Boole,  Matter,  v,  Baillie*8  Tbustees, 

Mrs  Stewaet,  &c.,  CitumanU. 

Heritable  and  Moveable— Bond — Annuity — Widow — J  truster 
having  ftrovUledf  that  at  the  sale  of  hit  estate,  j£800  should  be  set 
aside  for  an  annuity  of£,Ald  to  hit  wife,  declared  a  real  Uen  on 
the  lands,  and  payahle  to  himself,  his  heirs  and  eutignees  eU  her 
death,-^atnng  died  before  the  sale;  awl  the  purchaser  having  re- 
tained the  £S0O,  and  granted  bond  for  it  in  termt  of  the  trutt — 
Held,  That  in  a  quettion  between  the  widow  (married  again  J  and 
the  child,  the  fund  wat  heritable, 

Mr  Robert  Crosse  of  Barrachnie,  father  of  the  de- 
fender,  Mrs  Stewart^  executed  a  trust-conveyance, 
August  29,  1831,  in  favour  of  the  pursuer,  Mr  Bogle, 
then  his  factor  and  agent,  hy  which  he  disponed  to 
him  the  lands,  of  Barrachnie,  for  the  purpose  of  being 
sold,  and  the  proceeds  applied  in  payment  of  his  debts, 
specified  in  part  in  that  deed.    The  lands  and  the  coal 
therein  were  sold  separately  by  Mr  Bogle,  in  spring 
1802,  but  the  prices  were  not  received,  nor  convey- 
ances to  the  property  executed  by  Mr  Bogle,  till  after 
Mr  Crosse's  death,  which  happened  in  July  same  year. 
The  farther  execution  of  the  trust  continued  under 
Mt  Bogle's  management,  and  he  likewise  had  charge 
of  winding  up  Mr  Crosse's  other  affairs.    Mr  Crosse 
died  intestate.     The  only  parties  interested  in  the  re- 
version of  his  property  and  effects,  were  his  only  child, 
Mrs  Stewart,  and  his  widow.    Mrs  Crosse  afterwards, 
in    1805,  married   General  Matthew  Baillie.     Mrs 
Stewart  instituted  an  action  of  count  and  reckoning, 
Jane  1827,  against  Mr  Bogle,  for  his  intromissions  as 
Mr  Crosse's  trustee  and  also  as  manager  of  his  affairs 
generally,  after  his  death.     In  that  action,  Mr  Bogle, 
in  obedience  to  an  order  by  Lord  Cringletie,  Ordinary, 
March  24,  1828,  consigned  in  Bank  an  admitted  ba- 
lance of  £675,  which  was  afterwards  decerned  to  be 
paid  to  the  pursuers  ; — and  under  a  remit  by  his  Lord- 
ship, the  accountant  prepared  a  state  of  accounts  be- 
tween the  parties,  by  which  a  farther  balance  of  £840, 
8s.  2d.  was  brought  out  against  Mr  Bogle.   Soon  after 
the  institution  of  Mrs  Stewart's  action  of  accounting, 
Mr  Bogle  raised  a  process  of  moltiplepoinding  and 
exoneration  in  the  Court  of  Session,  relative  to  his 
intromissions  in  Mr  Crosse's  affairs,  in  which,  besides 
Major  and  Mrs  Stewart,  he  called  as  defenders  the 
trustees  of  General  Baillie,  who  claimed  a  balance  of 
Mrs  Baillie's  legal  provisions  due  out  of  the  estate  of 
her  former  husband,  Mr  Crosse,  and  also  the  repre- 
sentatives of  Mr  Robert  Meldrum,  who  was  an  ordi- 
nary creditor  of  Mr  Crosse.     Claims  were  put  in  for 
Major  and  Mrs  Stewart,  and  for  General  Baillie's 
trustees,  but  none  was  lodged  on  behalf  of  Mr  Mel« 
drum's  representatives,  whose  dobt  was  stated  to  have 
been  settled  by  Mrs  Stewart.    Ob  the  5th  of  March 


1828,  Lord  Cringletie  conjoined  the  processes,  and 
remitted  to  the  accountant  to  prepare  a  state,  &c. 
The  fund  in  medio  was  accordingly  ascertained.  The 
only  remaining  question  regarded  the  extent  of  the 
claim  of  General  Baillie's  trustees,  as  the  fund  in  medio^ 
subject  to  that  claim,  belonged  to  Mrs  Stewart  and  her 
husband.  The  trustees  claimed  Mrs  Baillie's  life- 
interest  of  a  third  of  the  free  residue  of  the  price  of 
the  lands  and  coal  of  Barrachnie.  But  afterwards,  be- 
fore the  accountant,  they  claimed  one-third  of  Mr 
Crosse's  free  executry,  due  to  his  widow^ur^  reUct€B^ 
amounting,  after  certain  deductions,  to  £1213,  and 
also  alimony  to  the  widow,  and  £40  yearly  as  Mrs 
Stewart's  board,  for  nearly  six  years.  Mrs  Stewart 
and  husband  objected  to  these  claims — especially  main- 
taining that  the  balance  from  Barrachnie  included  in 
them  was  heritable.  Regarding  the  said  sum,  Mr 
Crosse's  trust  declared,  that  from  the  price  should  be 

**  set  aside  £800,  or  such  other  sum  as  may  be  deemed  adequate 
to  the  payment  of  the  said  annuity  due  to  the  said  Annabella 
Gibson,  which  sum  shall  be  declared  a  real  lien  on  the  said  lands 
during  the  life  of  the  said  Annabella  Gibson,  and  shall  be  pay- 
able to  me,  my  heirs  and  assignees,  at  her  death." 

The  conveyance  by  the  trustee,  Mr  Bogle,  to  the 
purchaser,  bore,-« 

"  that  by  the  said  articles  of  roup,  it  was  stipulated,  that  the 
purchaser  was  to  retain  from  the  purchase-money  the  sum  .of 
£800  Sterling,  to  answer  an  annuity  of  £40  Sterling,  payable 
out  of  the  foresaid  lands  and  others,  to  Annabella  Gibson,  relict 
of  the  deceased  Robert  Crosse  of  Barrachnie,  and  to  grant  bond 
for  the  same,  payable  to  her  in  liferent  at  the  terms,  and  with 
interest  and  penalty  as  therein  mentioned,  and  the  said  principal 
retained  sum  to  the  said  Robert  Crosse,  bis  heirs  and  assignees, 
at  the  first  term  of  Whitsunday  or  Martinmas  after  the  death  of 
the  said  AnnabeUa  Gibson ;  and  which  principal  retained  sum, 
and  interest  thereof,  it  was  stipulated  should  be  dedared  a  real 
burden  on  the  said  lands  and  others,  in  the  disposition  thereof 
to  be  granted  to  him  :*' 

And  in  terms  of  these  articles,  bond  was  granted. 

«  The  Lord  Ordinary  (18th  February  1832,)  having  heard 
parties*  procurators,  of  consent  repels  the  objections  made  by  the 
parties  respectively,  before  the  accountant,  to  the  first  and  third 
points  reported  on  ;  and,  with  regard  to  the  second,  finds  that 
the  sum  of  £800  in  question,  was  heritable  at  the  death  of  Mr 
Crosse,  in  a  question  with  his  widow ;  therefore,  remits  to  the 
accountant  with  instructions  to  proceed  accordingly,  reserYing 
tbe  daim  of  terce  made  by  General  Baillie's  trustees." 

The  trustees  reclaimed.  At  advising,  Bogle  plead- 
ed—That the  annuity  of  £40  was  a  real  burden  on  the 
lands  held  by  him :  That  the  money  never  was  in 
existence  as  a  moveable  fund  during  Crosse's  life,~- 
and  that  it  was  payable,  not  to  his  executors,  but  to 
himself,  his  heirs  and  assignees. 

The  Court  adhered,  with  the  modified  expense  of 
opposing  the  note- 
Second  Division. — Lord  Ordinary,  Fullerton.— ^ct.  Dean 
of  Faculty  (Hope),  D.  M'Neill. — Alt,  Jameson,  MarshalL— 
C.  C.  Stewart,  W. S.,  and  Andrew  Clason,  W.  S.,  Agents. — Mr 
RoUand,  Clerk [7*.  C] 


'   6th  June  1832. 

No.  968.-.-J.  P.  &  A.  Tough,  Sutpenders^  v,  John  Siutb, 

Charger, 

Process— Suspension— Indenture— Juratory  Caution— -Incuria— 
Greumttaneet  in  which  a  bill  oftutpension  presented  by  an  appren,- 
tice,  against  a  charge  by  his  master  for  implement  of  his  indenture, 
alleged  to  have  been  broken  by  hit  absconding,  wat  remitted  to  be 
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patted  on  Juratory  catiUhH^^BMuiti  th&i  the  pdr^t  tigtni  kad 
Hot  obterved  the  mm  m  tki  rMt 


yud  tdlawed  tu  m  rtatonjwr  r»* 


kearil^. 


The  tnpendert,  ton  and  fftther,  were  eharged  to 
perfvrm  the  terms  of  ea  indeatture,  between  the  former 
and  John  Smith  in  Aherdeeni  on  the  ground  of  the 
former  having  left  the  diarger'e  eervice  unwarrantably. 
The  other  eauiioner  in  the  indenture^  Alexander 
^mith,  refuted  to  concur  in  the  sttepeatioa.  The 
vutpenders  ttated  a  Tariety  of  pleae. 

The  Lord  Ordinary  ( 17th  May  1832,)  refused  the 
bill,  with  expense!^  The  enapenders  rechimed»  crav- 
ing to  have  die  hill  pasted  on  jareAory  caution. 

The  Court,  2d  Jnne  1832,  granted  the  fnf  o^ 
lihe  petition,  no  appearance  having  been  made  for  the 
^iHger.  On  the  5th,  the  charger  knade  appearance, 
Mbting  that  hit  affent  wat  not  aware  that  the  eate  waa 
in  the  roll;  bat  m  Court  tigned  their  former  inter- 
locutor. 

Second  D]viBion.-^Lord  Ordimnr,  Moacrwff,— ilc*.  A.  M^ 
IWl,  Bttrton.— -rf(^.  Monro.— C.  F.  DsiriiMNi,  W.8.,  and  O. 
Monro,  S.S.C.,  Ag«rt».— Mr  RoHatid,  Clefk.^[r.  CQ 

OITTBRHOUBfi. 

M^  May  1882. 

Ko.  569.— WaLTKB  SnEUNO  &  MXNBATOftY,  Purtnen,  V, 
NoluCAN  LocKHABT  &  JaM£8  Swan,  W.S.,  Defhtdert, 

Pfocem— SHlMB0n»— Relevenqr — J  pursuer  hamng  in  his  «tfm- 
m&nt  libelled,  HUd  «  Company  ms  a  Company,  and  the  partners 
iteOmduaUj^  ^tere  indebted  and  awing  to  kirn  a  certain  sum,  al" 
4eged  to  kmee  been  uplifted  by  them,  or  one  or  other  tf  them,  on 
kit  account  /  but  not  kaoing  set  forth  by  what  individual  or  by 
what  authority  it  was  uplifted,  or  that  it  was  by  the  Company,  or 
for  the  Company^Meld^  that  the  summons  was  irrelevantly 
4rtiwn,'-'^nd  amendment  ordered. 

The  defender,  Mr  Lockhart,  wat  for  several  yeare 
a  partner  of  the  Colnpany  of  Lookhart  and  Swao, 
•writert  to  the  Signet.  On  the  16th  May  1831,  the 
eopartnerthip  wat  dittolved,  and  duly  notified  by  ad- 
VeititemeiAi  of  the  tame  date,  in  the  Gaaetto.  On  the 
3 1st  January  1832,  the  purtnert  raised  a  tummont, 
tetting  forth : 

«  ntt  NoroMHi  Lockhtft  and  James  Swan,  writen  to  oar 
Signet,  now  or  lately  carrying  on  buaineaa  as  a  company  under 
tiie  firm  of  Lockhart  and  Swan,  and  tbe  said  Norman  Lockhart 
and  James  Swtli,  individudl  partners  thereof,  are,  as  a  eom- 
Ifttiy  and  as  indrndnrfs,  jointly  and  eeyemlly,  justly  indebted 
Sd  owing  to  the  «Sd  Walter  Stirling,  parsiMr,  the  stfto  of 
-^62800,  <u  4.  SterKng,  being  cash  uplifted  *or  them,  or  one  or 
•other  of  diem,  on  tbe  parsuer's  account,  from  the  Right  Ho- 
nourable Archibald  Lord  Douglas,  or  the  Honourable  Charles 
Douglas,  his  brother,  or  their  agents,  on  or  about  the  8d  day  of 
Tebruary  1881 :  And  although  the  toursuer  has  often  desired 
and  requircfd  the  said  defenders  to  make  payment  to  him  of  te 
«ii«aaid  cum,  with  iatereat  thereon  from  the  said  8d  day  of 
FtbrtHoy  1881,  yet  Hb^  refuse,  at  least  delay  so  to  do :  There- 
ibra  they,  the.  said  Loekhert  and  Swan,  as  a  company,  and  the 
said  Norman  Lockhart  and  James  Swan,  as  the  individual  nart- 
nert  thereof,  ought  and  should  be  decerned  and  ordained,  by 
decreet  of  the  Lords  of  our  Council  and  Session,  to  wake  pay- 
ment, joinUy  and  severally,  to  the  porraer  of  the  foresaid  sum  of 
£3099,  8.  4.  SteiUiig,  with  the  legri  iDtereM  thereof  fiom 
the  said  dd  day  of  February  188U  m  in  time  C9ming  during 
tbe  noHptyment  ^ereo^" 

and  with  escpentet.  In  4efcoee,  it  wat  maintained— 
That  iwAtig  the  tubthiltftiee  of  the  Company,  itt  hoti- 
nett  wat  exdutire);  confined  to  eonreyaneiog  Midlaw 


iffency;  That  Ae  defender  ^Lockhart)  waa  ignorant 
of  the  trantaction  referred  to  in  the  tnfkimont,  no  trace 
of  which  wat  to  be  found  in  the  books  of  the  copartnery. 
Tn  limine^  the  defender  contended—L  That  in  terms  of 
sect.  6  of  the  Judicature  Act,  the  tummont  should  be 
ditmitsed,  with  expentet,  in  retpeot  that  the  grouadt 
of  action  are  not  therein  sufficiently  tet  forth.    The  eir- 
cnmttancet  of  the  case,  whatever  thete  may  be,  are 
studiously  suppressed.     It  is  not  explained  in  what 
character,  or  oy  what  authority,  the  Company,  or  the 
individuals  called  as  defenders,  or^itlier  of  them,  acted 
in  uplifting  the  sum  in  question  ;  whether,  on  the  em- 
ployment of  the  pursuer,  at  hit  law-ageatt,  or  aa  mo- 
ney-brokert ;  whether  in  consequence  of  a  special 
mandate  with  reference  to  this  particular  matter,  or 
in  virtue  of  a  general  oommitsion  to  act  for  his  be- 
hoof;— or  whether  they  acted  without  any  authority 
at  all.-^II.  That  the  conclutioas  of  the  action  were 
not  legally  deduced  from  the  premitet.  Theanmmons 
dees  not  state  in  positive  and  expiioit  terms  that  the 
money  wat  uplifted  by  the  compaiky  of  Lockhart  and 
Swan,  or  by  the  present  defender  at  an  individmd,  or 
by  the  other  defender,  Mr  Swan,  at  one  of  the  part- 
nert  of  that  Company.    For  aught  that  appears  on 
the  fece  of  the  tummont,  and  wiSi  perfect  consisteoey 
with  what  it  there  alternatively  set  fe«th,  the  fett 
may  be,  that  the  wfa<rfe  transaction  was  managed  by 
Mr  Swan  alone,  not  as  a  partner  of  the  Company,  fer 
that  Is  nowhere  averred,  but  in  his  individual  capacity, 
and  upon  the  private  employment  of  die  porsuer.  In 
Iftal  case,  however,  it  is  abundantly  dear,  diat  neither 
the  Company  of  Lookhatt  and  Swan,  nor  the  present 
defender,  either  as  a  partner  of  tlNii  Company  or  as  an 
indivtdetfed,  would  be  liaMe  to  any  dakn  at  the  instaaee 
of  the  pursuer  arising  out  of  tlie  tnnsaMimi  I'sfeired 
to.    After  a  discostion  at  the  bar,  en  the  preliminary 
objections, 


Lord  Corehouse  said,  that  he  was  quite  satisfied  that  thei 
mens  waa  incorrectly  drawn,  both  in  bo  far  as  regarded  the  way 
Sn  which  the  grounds  and  natare  of  the  traaaadSon  were  let  forth, 
and  the  manner  in  which  the  oondosioa  was  deduced.  The  aam- 
mooB  stated,  that  a  certain  sum  waa  <*  uplifted  by  them,"  **  sr 
one  or  other  of  them,"  but  it  did  not  mention  if  it  was  done  by 
them  as  a  Company — or  who  the  individual  partner  was  who 
uplifted  the  money.  It  was  not  set  forth  in  what  capacity,  or 
by  what  authority,  or  if  by  any  authority,  the  Company,  or  the 
isdividual  partners,  uplifted  the  money.  But  auppoae  that  one 
of  the  partners,  in  «  private  capacity,  upUfted  the  menay  of  his 
own  accord,  without  the  knowledge  of  the  other,  such  a  trans- 
action would  not  Pender  the  Company  liable  for  it,  bat  only  the 
partner  who  uplifted  it  He  did  not  say  such  was  ihe  case 
here,— he  only  put  it  hypotherically.  The  summons  vras  very 
kwaely  drawn.  He  ^i^d  order  it  to  be  amendedy  reserving 
the  <pieation  ef  ezpenaea. 

His  Lordship  then  pronounced  this  interloenfor  >— 

'<  In  respect  it  is  stated  that  the  defender,  James  Swan,  is 
bankrupt,  and  a  trustee  has  been  appointed  on  his'estate.  Ap- 
points intimation  of  the  dependence  of  this  actHNrto  be  male 
to  his  tiustee— and  having  heard  ooonael  for  thepuiaaar  aad  the 
elber  defender  on  the  preliminary  defeneea»  aasraina  the  wslk 
mioary  defences ;  allows  the  pursuer  against  next  calliqg  to  lodge 
an  amendment  of  tbe  libel,  reserving  all  questions  of  esqpensek" 

Lord  Ordinary,  Corehouse. — ^et.  Walker— .Jb.  Jameaoalr 
Miller.-— Jamea  M'Innis,  S.  B.  C,  and  Lockhart,  Hunter  ssd 
Whiteheadi  W.S.,  Agents — P.,  Qerk — [J.W.B.] 
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1th  June  1832. 

No.  870. — Maclean's  Trustees,  PetUionert, 
Process— Adjudication—-  Iiiducise. 

Tbe  Court  dispensed  with  the  running  of  the  irtductte 
of  a  summons  of  adjudication,  to  the  effect  of  decree 
being  pronounced,  reserving  all  objections  contra  exe^ 
cutionem. 

First  Division — Sir  R.  Oundas,  Clerk [J.  W,  Z>.] 

7th  June  1832. 

No.  371. — BoNHiLL,  Petitioner. 
Factor — Judicial. 

The  Court  granted  authority  to  a  judicial  factor  to 
let  leases  of  the  property  under  his  management. 

First  Division.— [/.  fT.  />.] 

7th  June  1832. 
No.  372. — John  Rrrcuns,  Purtuer,  v.  Janet  RoicmTSON,  &c., 

J)rfender$, 

Property— -Bona  Fide  Expenditure — Lucratus — Circumstances 
in  which  the  represcnteUive  of  a  builder,  who  had  built  certain 
tenements  upon  a  piece  of  ground,  under  the  beliefs  as  it  wtu  at- 
legedt  that  he  had  obtained  right  to  the  ground,  but  whose  posses^ 
sion  of  the  ground  was  interrupted  by  the  occupation  of  the  re- 
presentatives (^  his  employer  as  proprietors — weu  held,  after  a 
lapse  of  28  years,  not  entilled  either  to  recover  the  property,  or 
to  be  paid  for  the  alleged  expense  of  building. 

In  August  1791,  the  deceased  Alexander  Robert- 
son feued  from  Drummond  a  small  piece  of  ground 
in  Crieff,  for  £6,  Is.,  under  condition,  that  before 
Whitsunday  1792,  he  should  build  a  sufficient  slated 
dwelling-house  on  the  ground.  It  was  alleged,  but 
denied,  that  on  the  14th  of  December  1792,  he  in- 
dorsed the  contents  of  his  charter  to  James  and  John 
Ritchie.  In  1796,  he  went  abroad,  and  died.  But 
some  time  before,  a  house  of  two  stories  was  erected. 
James  Ritchie  died  in  1800.  The  pursuer  was  served 
his  heir  in  general.  In  August  1804,  Janet  and  Mar- 
garet, daughters  of  Robertson,  were  served  in  gene- 
ral as  beirs-portioners  to  their  father,  and  took  in- 
feftment  on  the  unexecuted  precept  in  his  charter. 
In  1807,  the  pursuer  raised  an  action  before  the  She- 
riff, concluding,  inter  alia^  that  the  property  should 
be  declared  his,  or  that  the  daughters  should  pay  him 
certain  sums  expended  by  bim  in  building  the  house, 
&c     The  Sheriff,  6th  November  1807, 

<*  Having  considered  tbe  process  and  productions,  Finds,  that 
tbe  defenders,  Maiigarec  and  Janet  Robertsons,  were  legally 
vested  in  the  property  in  question,  and  are  entitled  to  use  and 
dispose  of  it  as  their  own  property,  until  their  titles  are  legally 
reduced  ;  and  inhibits  and  discharges  tbe  pursuer  from  troubling 
or  molesting  them  in  the  use  of  it,  reserving  to  him  to  challenge 
their  titles  on  any  ground  competent  in  law ;  and  as  to  this 
point,  decerns  accordingly,  reserving  also  to  the  pursuer,  in  a 
regular  action  of  debt,  to  constitute  bis  alleged  claim  for  build- 
ing  the  bouse  on  tbe  ground  feued  out  by  the  defenders*  father 
from  the  family  of  Pertb,  and  to  the  defenders  their  objections 
against  such  claims.'* 

Then,  on  the  15th  of  June  1808, 
**  Having  considered  the  pursuer's  petition,  so  far  as  it  con- 

Vol.  IV. 


eludes  for  payment  of  the  expense  of  building  a  bouse  on  tbe 
defender's  ground  in  the  year  1798,  answers  and  replies  ;  In  re- 
spect the  pursuer  has  produced  no  evidence  under  the  band  of 
Alexander  Robertson,  tbe  defender's  father,  that  the  house  was 
built,  not  at  the  expense  of  Alexander  Robertson,  but  of  James 
Ritchie,  and  the  pursuer  himself;  and  that  any  claim  for  wages, 
supposing  those  persons  to  have  been  employed  in  tbe  building, 
is  now  prescribed, — Finds,  that  tbe  defenders  will  fall  to  be  as- 
soilzied simpliciter,  unless  the  pursuer  shall  prove  his  allega- 
tions by  the  oath  of  knowledge  of  tbe  defenders,  and  allows  him 
such  proof  to  be  taken  tbe  22d  current." 

In  the  Court  of  Session,  the  pursuer  was  allowed 
a  proof  of  his  allegations — but  led  none.     Lord  Res- 
ton,  16th  July  1819,  affirmed  the  judgment  of  the 
Sheriff.  Of  his  decree  the  pursuer  brought  a  reduction, 
without  success.     He  failed  in  a  declarator  in  1821. 
And  in  a  subsequent  action  he  pleaded  as  follows: 
— I.  Where  persons  in  the  peaceable  and  bona  fide 
possession   of  property,  expend  money  and  labour 
thereon  in  the  erecting  a  dwelling-house  or  otherwise^ 
more  especially  when  the  same  is  done  in  implement 
of  a  condition  under  which  they  believed  thev  held 
the  property,  they  are  entitled  to  be  repaid  the  ex- 
pense 60  incurred  ;  and  the  legal  proprietor  is  held  in 
law  to  have  authorised  and  contracted  for  the  same. 
— II.  The  pursuer's  claim  in  this  actiou  is  not  resju* 
dicata, — III.  The  pursuer's  claim  is  not  prescribed. 
It  does  not  arise  out  of  any  personal  transaction,  but 
is  founded  on  the  natural  duty  of  restitution,  and  there- 
fore never  prescribes.     The  defenders  pleaded — I.  No 
part  of  the  pursuer's  claim  in  this  action  is  founded 
in  justice,  and  no  part  of  it  ought  to  be  sustained  by 
a  court  of  law  or  equity. — II.  It  is  res  judicata  that 
that  the  whole  of  the  pursuer's  claims  are  unfounded. 
— III.  Supposing  that  it  were  competent  to  listen  to 
these  claims  on  their  merits,  they  are  now  all  pre- 
scribed, and  could  only  be  instructed  by  the  writ  or 
oath  of  the  defenders.     A  proof  was  allowed  to  both 
parties  before  answer.     An  objection  was  sustained 
to  the  pursuer's  brother,  on  the  ground  of  no  penuria. 
And 

**  The  Lord  Ordinary  (2d  February  1832,)  having  heard  par- 
ties' procurators,  and  thereafter  considered  tbe  closed  record* 
and  whole  process,  repels  tbe  plea  oi  res  judicata\  Finds  it  not 
proven  that  the  house  libelled  was  built  by  or  for  the  pursuer 
as  libelled ;  and,  therefore,  assoilzies  the  defenders  from  the 
pursuer's  claim  for  the  sum  of  £lo  libelled,  with  interest  as  due 
to  him  in  his  own  right ;  but  finds  it  proven,  by  the  evidence  foe 
the  pursuer,  in  the  absence  of  all  evidence  on  the  part  of  the 
defenders,  that  the  house  libelled  was  built  by  jAmes  Ritchie, 
the  pursuer's  brother,  as  for  himself,  and  that  the  same  was  so 
built  bonajide:  Finds  it  not  denied,  that  in  the  year  1804,  if 
not  sooner,  the  said  house  was  taken  possession  of  by,  or  for 
liehoof  of  the  defender,  Margaret  Robertson,  and  her  sister, 
Janet  Robertson,  whom  she  represents,  as  being  situated  upon, 
and  part  of  their  feudal  property :  Finds,  that,  in  consequence, 
a  claim  arose  to  the  representatives  of  James  Ritchie  for  tbe 
money  expended  by  bim  on  the  said  house,  in  so  far  as  the  pro- 
prietors were  locu/detiores :  Finds,  that  the  amount  of  the  said 
money  may  be  estimated  at  j£l20,  making  allowance  for  the 
bouse  having  been  built  nearly  a  dozen  of  years  before  it  was 
vindicated ;  and,  in  respect  no  dilatory  defence  was  stated  by 
the  defenders  agninst  the  pursuer's  want  of  license  to  pursue, 
and  that  no  such  defence  is  now  attempted  to  be  pleaded  by 
tbera,  finds  tbe  pursuer,  as  one  of  the  next  of  kin  of  his  hio- 
ther,  entitled  to  one-third  part  of  one  half  of  tbe  said  sum  of 
j£120,  in  terms  of  the  libel,  which  relates  to  one  half  of  the  same 
only  :  Therefore,  finds  tbe  defenders  liable  to  the  pursuer  in  the 
sum  of  jS20,  with  legal  intereat  since  the  end  of  the  year  1804, 
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the  pursuer  always  •onfirming,  before  extract,  and  deceffiB: 
Finds  the  defenders  liable  to  the  pursuer  in  expenses,  subject  to 
modification,  and  appoints  an  account  thereof  to  be  given  in, 
an^,  when  lodged,  remits  the  same  to  the  auditor  to  be  taxed,    I 
and  to  report.*'  { 

.  The  defenders  reclaimed. — At  adyising. 

Lord  Gtenfee  observed,  that  the  reservation  in  the  Inferior 
Court  interlocutor,  6th  March  1819,  was  only  a  reservation  ef 
light  to  bring  such  an  action  as  the  nature  of  the  case  admitted. 
And  such  action  oaght  to  have  been  brought  tkbito  tempore. 
The  matter  was  not  easy  to  clear  up. 

The  Lord  Justice-Clerk  had  some  difficulty  as  to  the  proof 
which  had  been  allowed  before  answer.  The  Sheriff's  inter, 
t^cutor  was  pronounced  in  1808,  and  the  facts,  since  proved, 
were  not  sufficient  to  get  the  better  of  the  judgment.  The 
proof  only  shewed  that  persons  were  employed  under  James 
Ritchie.  But  he  worked  with  his  own  bands,  and  they  got 
their  stages  from  him,  which  was  just  the  ordinary  case  of  a 
building  which  a  builder  himself  superintended.  The  evidence 
that  Robertson  was  thought  a  poor  man  was  nothing. 

Lurd  Cringtetie  thought  the  mterlocutor  a  mere  guess. 

The  Court  '*  Alter  the  interlocutor  submitted  to  review,  in  so 
fat  as  it  finds  the  defenders  liable  to  the  pursuer  in  the  sum  of 
j£W,  with  interest,  and  with  expenses :  Assoilzie  them  from  the 
whole  conclusions  of  the  action :  Find  them  entitled  to  expenses 
of  process  :  Allow  an  account,"  &c. 

Second  Division.— LoM  Ordinary,  Mackenzie.-— ifcf.  A. 
M*Neil. — AU.  Stark.— -John  Nairne  and  Andrew  Bayne, 
Agents. — Mr  FeigusoB^  Clerk. — [T.  C] 

lik  Jwne  1839. 

No.  379. — ^CiTABLfiB  Chbynb,  Pursuer,  V,  Ann  Smith  or 

Thomson,  &c..  Defenders. 

Pirocess— Record— Production,   Satisfying  of— Superior  and 
Vassal — Superiority— Warrandice— Mid-Impediroent^-'Hold- 
ing  a  me  Tmddefne — Prescription — Singular  Successor — Entry 
—A  party  having,  in  1725,  obtained  a  feu-right  at  vaual  in  cer- 
tain lands — conveyed,  in  1752,  a  portion  of  them,  with  obligation 
to  infijt  by  double  manner  of  holding— the  one  to  beholden  of  the 
'  di^ponerjor  a  penny  Scots,  relieving  the  disponer  <fa  certain  sum 
'offiu-duty — the  other  to  be  holden  of  the  disponer*s  superior  for 
.payment  of  that  tum^^^-^pon  which  infeftment  followedm     Tlie 
heirs  of  the  di^toner  having  afierwards,  in  \15Q,  completed  a  feu- 
dal title  to  the  whole  subject,  by  precept  of  clare  constat  and 
charter  o/'novodamus,  vnthout  awf  exception  of  the  portion  prC" 

•  ifiou^y  conveyed,  sold  to  the  same  party  and  another,  jointly,  the 
'  ^mhole  lands,  excepting  from  the  clause  of  warrandice  sundry 

feU'TightSf  and  in  particular,  **  the  feu-right"  of  the  above  por^ 
Hon  of  the  lands.  The  whole  landf  came  (with  a  similar  ex^ 
eeption  in  the  clause  of  warrandice)  to  be,  through  various 
singular  successors,  vested  in  the  purstter  as  singular  tuecessor. ' 
His  title,  and  those  of  his  authors,  had  been  regularly  completed 
with  the  superior  for  upwards  of  70  years.     The  portion  Jirst 

'  conveyed,  on  the  other  hand,  descended  to  the  defender  through 
a  succession  of  base  infefiments,  none  of  which  had  ever  been 
confirmed.  The  pursuer  and  his  ancestors  had  all  along  paid 
the  total  feu^duty  to  their  superiors,  while  they  drew  from  the  de- 

'  fender  the  sum  allocated  on  the  portion  above  mentioned — Held, 
in  an  action  of  Peduction^mprobetion,  declarator  of  non^entry, 

•  ^c.  brought  by  the  pursuer,  that  the  defender  was  not  bound  to 
satisfy  the  production,— ^nd  the  action  dismissed. — Opinion  e»^ 

•  pressed,  that  the  defender  might  still  enter  with  the  original  sii/w- 
rior.'-^  The  Court  refused  to  allow  a  recoed  to  be  made  up  be/ore 
sntisf^ng  the  firoduction,  after  the  interlocutor  of  the  Lord  Ordi- 
nary had  been  pronounced  on  minutes  of  debate  taken  to  avizandum.. 

Tlie  par9uer  brought  an  action  of  reduction-irapro- 
lation,  declarator  of  non-entry,  &c.,  against  the  de- 
fender and  others^ — setting  forth,  that  lie 

•  stands  heritably  infeft  and  seized  (conform  to  instrument  of 
sasine  in  his  favour,  dated  the  29th  day  of  August,  and  recorded 
In  the  Particular  Register  of  SaAines,  Stc.  at  Edinburgh  the  2d 
lay  of  September  1829  years,  and  charter  of  confirmation  by  the 
commissioner  of  David  Carnegy,  Esq.  of  Cruigo,  dated  the  9th 


day  of  February  1830),  in  all  and  whole  these  three  acres  and 
an  half  of  the  lands  of  St  Leonard's,  and  stone  dykes  endosiiig 
the  same  to  the  south  and  east,  lying  within  the  parish  of  Si 
Cuthberts,  and  sheriffdom  of  Edinburgh,  of  which  three  seres 
and  an  half,  that  piece  of  ground  consisting  of  one  acre  and 
and  twenty-six  falls  of  land,  feued  out  by  the  trustees  of  Thomts 
Robertson,  writer  in  Edinburgh,  and  of^  Patrick  Tod,  merchant 
there,  who  were  then  proprietors  of  said  three  acres  and  an  half 
acre  of  the  said  lands  of  St  JLieonaids,  to  John  f^aser,  wrighl, 
near  the  Windmill,  conform  to  contfact  ef  feu,  dtfted  the  2Bdi 
day  of  December  1 763  years,  is  part ;  but  which  piece  of  ^ound, 
consisting  of  one  acre  and  twenty-six  falls  of  land,  with  the 
teinds  thereof,  so  feued  out  to  John  Fraser,  is  now  consolidated 
and  united  with  the  said  three  acres  and  an  half  of  the  said  Isada 
of  St  Leonards,  and  whtc^  three  acres  and  bn  half  are  described 
in  the  rights  and  titles  thereof,  in  fiivour  of  the  said  Charies 
Cheyne,  as  follows,  viz. : — All  and  whole  these  three  acres  and 
an  half  of  an  acre  of  land  of  the  lands  of  St  Leonards,  and  stone 
dykes  enclosing  the  sssae  to  the  south  and  east,  lying  within  the 
parish  of  St    Cuthberts,  and  shetifldom  ef  Edinbaigb^  and 
bounded  as  follows,  viz.  Two  and  an  half  aciea  one  and  onN 
half  roods  one  fall  and  twenty-five  ells  of  the  said  three  and  an 
half  acres,  with  the  highway  leading  from  the  Backrow  to  the 
Gibbet,  being  upon  the  east;  the  Crossoiosewajr, 

being  thirty-one  falls  five  ells,  upon  the  south ;  William  Bell, 
smith,  his  half  acre  and  tenement  of  land,  and  the  lands  belong- 
ing to  the  hdrs  of  Sir  James  Nicolson,  being  thirty-one  falls, 
'  on  the  west ;  and  the  arable  land,  sMwtime  possessed  by  Robert 
Henderson,  gardener  at  the  Backrow,  and  now  1^ 
belonging  to  the  said  Sir  James  Nicolson*s  heirs,  being  tirentj- 
six  falls,  upon  the  north  parts ;  and  the  other  half  acre  eighteen 
lalls  and  eleven  ells,  making  in  whole  the  said  three  acres  and 
an  half,  is  part  of  the  lands  sometime  possessed  by  Robert  Hen- 
derson, and  on  the  north  of  the  said  two  acres  and  an  hslf  acre 
one  and  one-half  roods  one  fall  and  twenty-five  ells;" 

and  conclnding  for  reduction^  &c«  of 

"  all  and  singular  bonds,  obligations,  contracts,  decreets,  fit- 
positions,  procuratories,  and  instruments  of  resignation,  charters, 
precepts,  and  instruments  of  sasine,  whether  of  property  or  an- 
nuolrent,  redeemable  or  irredeemably  wadsets,  proper  or  impro- 
per, apprisings,  adjudications,  reversions,  renunciations,  inhibi- 
tions, interruptions,  and  interdictions ;  with  the  whole  grounds, 
warmnts,  and  executions  thereof,  and  all  and  singular  other 
writs,  rights,  title-deeds,  securities,  diligences,  and  executions 
made,  granted,  or  obtained  to  or  by  the  said  defenders,  or  any 
one  or  more  of  them,  or  their  predecessors  or  authors,  from 
whom  they  do  or  may  derive  right,  or  with  relatioD  to  the  sub- 
jects and  other  heritages  above  specified,  or  any  part  of  the  same, 
or  any  yearly  interest  or  sum  of  money  upliftable  forth  thereof, 
or  which  may  any  way  give  right  or  title  thereto,  or  affect  or 
burden  the  same  in  whole  or  in  part,** 

vpon  the  grounds  following : 

•«  Prima,  The  said  write,  deeds  decrees,  diUgences,  and  eie- 
cutions,  and  whole  writs  called  for,  and  all  and  each  of  theoi, 
are  false,  forged,  feigned,  fiibricated,  and  devised,  vitiated  and 
erased  in  substantiaiibus,  of  felse  dates,  not  properly  tested,  and 
want  the  solemnities  required  by  law,  and  the  pursuer  xm  vn- 
piove  them  as  such,  jter  testes  insertos  et  omnet  alio  mode  fwde 
jhre,  Seeimdo,  The  said  dispositions^  charters,  aod  whole  other 
writs,  proceed  upon  false  narratives,  and  are  subscribed  ^7  P^ 
suns  wbo  had  no  power  to  gfant  the  same,  in  security  of  debts 
long  ago  satisfied  and  paid.  Teriio,  The  said  wljiidicatiDDS  and 
other  diligences  are  not  fonnally  led  and  conducted,  and  are  do- 
confonu  to  their  warrants;  tke  abbreviates  of  the  a^judicttw^ 
are  not  duly  recorded ;  the  grounds  of  debt  and  warrants  of  the 
decrees  are  wanting,  aod  the  same  are  not  led  for  sums  doe, 
but  for  sum«  truly  satisfied  and  paid :  And  the  taid  defeodei^ 
their  predecessors  and  authors,  have  bo  good  right  to  the  said 
subjects,  or  to  any  part  or  portion  thereof,  or  oi  the  houses  or 
buildings  erected  thereon,  or  title  to  possess  the  same,  ^^^J*'^ 
belong  to  the  pursuer,  in  virtue  of  his  titles  before  specified. 

Inter  alia,  he  concluded : 

«  At  least,  in  ease  it  shall  happen  during  the  coarse  of  thu 
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process  that  the  said  defenders,  or  any  of  them,  shall  produce 
any  good  and  undoubted  rights  of  property  of  the  said  subjects 
and  others,  or  of  any  part  thereof,  in  fiivour  of  any  of  their  pre- 
deces^iors,  holden  by  them  of  the  pursuer,  or  his  predecesaors 
or  authors,  as  immediate  lawful  superiors  thereof,  and  that  the 
same  should  be  found  sufficient  to  exclude  the  pursuer  from  the 
right  of  property  thereof,  then  and  in  that  case,  it  ought  and 
should  be  found  and  declared,  by  decree  foresaid,  that  these 
parts  and  portions  of  the  subjects,  and  others  above-meutioned, 
to  which  the  defenders  have,  or  pretend  to  have  right,  are  in 
non-entry  by  the  death  of  the  several  vassals  who  stood  last  in- 
feft  and  seised  therein,  and  through  the  failure  of  the  lawful 
heirs  to  obtain  themselves  served  and  retoured,  entered  and  in- 
feft  in  the  same,  and  will  so  continue  until  the  entry  of  such 
heir  or  legal  disponee ;  and  that  thereby  the  bygone  non-entry, 
retoured  duties  thereof  since  the  death  of  the  said 'respective 
vassals,  till  the  dates  of  the  several  citations  to  be  given  hereon, 
(in  so  far  always  as  the  same  have  fallen  due,  and  are  incurred 
since  the  term  of  Whitsunday  1828  years,  which  was  the  term 
at  which  the  said  Charles  Cheyne,  pursuer,  acquired  right  to 
the  said  subjects),  and  the  full  rents,  maills  and  duties,  after 
the  date  of  the  said  citations,  do  belong  to  the  pursuer  and  his 
aforesaid,  as  superiors  of  the  same  ;'* 

and  that  the  defenders  should 

^  make  payment  to  the  pursuer  of  the  amount  of  the  returned 
duties  cM>R«fiponding  to  such  parts  of  the  said  aulnects,  to  which 
the  said  defenders  shall  respectively  produce  rights  of  property 
as  aforesaid,  as  the  same  shall  be  instructed  in  the  course  of  the 
process  to  follow  hereon,— the  said  tenants,  however,  being  only 
liable  therefor  to  the  extent  of  the  rents  due  by  them  at  the  dates 
of  citation  on  this  summons,  and  of  the  full  rents,  maills,  and 
duties  thereof,  from  the  dates  of  said  citation,  yeariy  and  termly, 
in  all  time  coming,  until  the  lawful  entry  of  the  righteous  heirs 
thereto,  and  duriiig  the  said  tenants  and  possessors,  their  several 
possessions  thereof,  the  terms  of  payment  in  time  coming  being 
always  first  come  and  bygone." 

Mrs  Thomson,  a  vassal  in  certain  subjects  in  Cross- 
causeway  of  Edinburgh,  gave  in  defences.  In  those 
she  stated. — That  Sir  James  Nicolson,  proprietor  of 
the  lands  of  St  Leonards,  on  which  Nicolson  Street, 
Crosscauseway*  and  other  streets  were  built,  had 
feued  to  Andrew  Mo£Fat,  20th  November  1725,  three 
acres  thereof,  to  be  holden  of  htm  for  the  reddendo  of 
£120  Scots,  with  duplication  at  each  entry:  That 
Moffiit  had  afterwards  got  an  additional  half  acre  on 
the  same  terms,  for  the  reddendo  of  £20  Scots,  and  was 
infeft :  That  on  the  5th  of  April  1752,  Moffat  con- 
veyed one-fourth  acre  out  of  the  three  and  one  half, 
to  Patrick  Tod,  with  the  following  obligation  to  in- 
feft him : — 

'*  In  the  which  quarter  of  an  acre  of  ground  or  thereby,  teinds 
and  pertinents,  I  bind  and  oblige  me,  my  heirs  and  successors, 
duly  and  sufficiently,  to  infeft  and  seise  the  said  Patrick  Tod 
and  his  foresaids  upon  their  own  proper  charges,  by  two  several 
infeftraenta  and  manners  of  holding,  the  one  thereof  to  be  hol- 
den of  me  snd  my  foresaids,  for  payment  of  a  penny  Soots 
money,  upon  the  ground  of  the  said  lands  at  the  term  of  Whit- 
sunday yearhr,  if  asked  allenarly,  and  freeing  and  relieving  us  at 
the  hands  of  the  superiors  thereof  of  the  sum  of  j612  Scots 
nioney,  as  the  proportion  of  the  feu-duty,  payable  out  of  the 
haill  three  acres  and  a  half  of  land  to  them,  efibiring  to  the  said 
quarter  of  an  acre  disponed,  as  hereby  taxed  aad  ascertained  ; 
and  die  other  of  the  said  infeftments  to  be  holden  from  me  and 
my  foresaids  of  our  said  immediate  lawful  superiors  of  the  said 
ground,  for  payment  to  them  of  the  said  sum  of  £12  Scots  at 
Whitsunday  and  Martinmas  yearly,  by  equal  portions^  and 
doubling  the  said  feu^dnty  at  the  entry  of  every  heir  to  th^ 
premises  :** 

That  the  infeftment  in  favour  of  Tod,  on  the  indefinite 

Srecept,  was  duly  recorded^  but  did  not  state  that  the 
isposition  authorised  an  a  me  infeftment :  Tliat  there- 


after, by  a  series  of  oonveyances  and  base  infeftments^ 
the  one -fourth  acre  had  come  into  the  defender's 
hands :  That  meanwhile,  the  whole  of  Moffat's  pro- 
perty was  taken  up  by  his  children,  and  came  by  a 
series  of  public  rights,  duly  completed  with  the  su- 
perior, into  the  sequestrated  estate  of  Bristow  Frazer^ 
and  thence,  by  purchase,  into  the  hands  of  the  pursuer, 
who  was  infeft,  and  obtained  from  the  superior  s 
charter  of  confirmation  in  the  whole  three  and  a  half 
aercNi :  And  that  the  pursuer  demanded  that  she  should 
be  limited  to  the  blench  or  de  me  holding,  and  pay 
a  composition  as  due  under  that  holding.  And  she 
pleaded — J.  The  pursuer  has  no.  title  er  legal  inter- 
est to  pursue  this  action.  He  is  called  uj>on  to  pro'^ 
duce  his  title-deeds  previous  to  those  founded  on 
—II.  The  pursuer's  title,  if  he  otherwise  had  any, 
is  excluded  by  the  disposition  from  Mofiut  to  the 
defender's  author,  containing  a  double  manner  of 
holding,  with  a  procaratory  and  indefinite  precept, 
and  followed  by  an  infeftment  duly  recorded.  Moffa^ 
or  those  deriving  right  fi*om  him,  could  do  no« 
thing  to  prejudice  that  right,  or  prevent  the  defen-f 
der  from  going  to  her  propet  superior. — III.  The 
pursuer  having  acquired  the  lands  with  that  sasine 
upon  record,  and  in  the  perfect  knowledge  of  the  pre- 
vious rights,  is  in  no  better  situation  than  the  original 
grantor,  and  is  not  entitled  to  the  oppressive  casualties 
of  superiority  attempted  to  be  enforced. — IV.  The 
defender,  and  her  predecessors  in  the  said  quarter  of 
an  acre,  have  been  recognised  by  the  actual  superiors 
thereof  as  vassals  therein,  by  their  having,  through 
their  factor,  regulariy  received  the  proportion  of  feu-* 
duty  stipulated  in  MofiVit's  disposition  to  Tod,  as  is 
instructed  by  a  series  of  receipts,  herewith  produced^ 
—V.  The  defender  cannot  be  called  upon  to  satisfy 
the  production  called  for  in  this  summons,  nor  can 
oertification  contra  non  product  a  go  out  against  her^ 
and  the  action  is  altogether  untenable,  and  must  at 
once  be  dismissed. 

Neither  Tod  as  the  purchaser  of  the  one-fourth  acre, 
nor  anysuccessor  of  his,  enteredwith  the  over-superior. 
He  sold  to  M<Oougall,  who  sold  to  Patrick Begbie,  and 
both  were  base  infeft.  The  heirs  of  Moffat  sold  the 
three  and  a  half  acres  to  the  same  Tod  and  Thomas  Ro- 
bertson, jointly,  without  ant/  exception  of  the  one-fourth 
acre  in  the  dispositive  clauss,  but  with  a  clause  of  abso' 
lute  warrandice, 

<*  exeeptimg  aUenarly,  from  this  one' warrandice,  the  tacks  or  fetf- 
rights  grantsd  by  the  said  deceased  Andrew  Moffat,  our  father; 
in  favour  of  Robert  Mitchell,  James  Bell,  Richard  Wallace,' 
William  Miurray,  Patrick  Begbie,  and  Jean  Murray ;" 

and  with  obligation  to  infeft  a  se  or  de  se^  with  pro- 
euratory  and  precept  in  common  form^.  NeiUier  Tod 
nor  Robertson  completed  any  title  imder  this  disposi- 
tion. Their  afiairs  became  embarrassed.  Tftie  same 
parties  became  trustees  of  both,  and  took  oQt  (in  vir- 
tue of  the  procuratory  contained  in  the  trust-convey- 
ance in  their  favour)  a  charter  of  resignation  of  the 
said  three  and  a  half  acres  from  Dame  £lixabeth  Ni- 
eolsott,  relict  of  Sir  James,  and  then  in  right  of  the 
snperiority.  They  vtere  on  that  charter  infeft,  9th 
December  1763.  Five  or  six  entries  with  the  supe- 
rior intervened,  before  the  subiect  came  .into  the  pur- 
suer's liands  by  purchase  ■haytng  been  advertisea  «i 
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**  an  intermediate  euperiority,  entitled  to  the  fen-duties  of  certain 
Bul^ects  in  Edinburgh.  The  feu-duties  yield  an  yearly  revenue 
of  £7&,  12.  2.,  well  secured,  and  easily  leviable ;  and  the  casu- 
alties of  superiority  on  the  entry  of  vassals  are  considerable  ;** 

which  £78,  12.  2.  contained,  inter  alia^  the  £l  payable 
by  the  defender,  and  was  not  denied  to  have  been  re- 
gularly paid  by  her  predecessors  to  those  of  the  pur- 
suer,— his  authors,  and  he  himself,  having  all  along, 
from  the  date  of  the  original  feu-right,  paid  the  whole 
feu-duty  of  £140  Scots  to  the  Nicolson  family,  and 
also  the  total  feu-duty  on  each  of  the  successive  entries 
made  with  that  family,  as  composition  or  relief.  The 
Lord  Ordinary  ordered  minutes  of  debate,  1 1th  June 
1831,  which  he  took  to  avizandum,  without  revisal. 
And  thereafter, 

•*  The  Lord  Ordinary  (15th  November  1881,)  having  consi- 
dered the  summons  and  defences,  with  the  writs  produced,  and 
having  beard  parties*  procurators  thereon,  and  thereafter  consider- 
ed the  minutes  of  debate  for  the  parties — Sustains  the  defences : 
Finds  that  the  defender  is  not  bound  to  take  a  day  fur  satisfying 
the  production  :  Dismisses  the  action,  and  decerns :   Finds  ex- 
penses due ;  allows  an  account  to  be  given  in,  and  remits  the 
same,  when  lodged,  to  the  auditor  to  be  taxed. — Note, — The 
original  disposition  of  the  quarter  of  an  acre  to  Patrick  Tod,  the 
defender's  author,  containing  a  double  manner  of  holding,  and 
warrants  for  carrying  the  same  into  effect,  by  procuratory  of  re- 
signation and  precept  of  seisin,  was  clearly  an  absolute  convey- 
ance of  the  entire  right  of  property,  as  it  previously  stood  in  the 
person  of  Moffat     And  although  Moffat  might  be  stated  not  to 
be  feudally  divested  of  the  character  of  vassal  of  the  over-!^upe- 
rior,  Sir  James  Nicolson,  as  long  as  the  procuratory  of  resigna- 
tion had  not  been  executed,  and  no  confirmation  had  passed  on  the 
seisin  taken  by  Tod  on  the  precept,  there  is  no  doubt  that  it  was 
rei  merafacuUatu  to  Tod  or  his  disponee,  at  any  time  to  com- 
plete his  title  by  resignation,  or  to  apply  to  the  over-superior  for 
confirmation  of  his  seisin  ;  and  under  the  title,  as  it  stood  in  the 
person  of  Tod,  it  never  could  have  been  competent  to  Moffat  or 
his  heirs  to  require  any  heir  or  disponee  of  Tod  to  enter  with 
them  as  mid-superiors.     The  case  of  the  pursuer,  therefore,  ne- 
cessarily must  rest,  and  is  rested,  on  the  supposed  effect  of  the 
conveyance  of  the  whole  three  and  a  half  acres  by  Moffat*s  heirs 
to  the  same  Patrick  Tod,  as  an  onerous  purchaser,  and  of  the 
subsequent  conveyances  to  other  third  parties,  with  the  charters 
and  infeftroents  obtained  by  them.     But  the  first  disposition, 
and  all  those  which  followed  it,  contained  an  express  exception 
of  various  rights  which  had  been  previously  granted  by  Moffat, 
and  among  others  the  right  originally  granted  to  Tod,  but  then 
standing  in  the  person  of  Patrick  Begbie.     The  titles  which 
bad  been  thus  created  are,  no  doubt,  described  as  feu  .rights.  But 
still,  the  right  actually  held  by  Patrick  Begbie  is  expressly  ex- 
cepted.    Patrick  Tod,  the  first  disponee  of  the  three  and  a  half 
acres,  could  not  be  ignorant  of  its  true  nature,  having  been  him- 
self the  original  purchaser  of  that  right,  with  a  double  manner 
of  holding.     But,  at  any  rate,  both  he  and  all  parties  acquiring 
firom  him,  when  they  saw  the  exception  in  the  title  given  by  the 
common  author,  were  bound  to  know  the  nature  of  the  right  so 
excepted,  and  it  appears  to  be  very  clear  that  none  of  them  were 
ignorant  of  it.     What  is  called  the  feu-duty  paid,  was  merely 
the  proportion  of  the  original  cumulo  feu-duty  payable  to  Nicol* 
son's  heirs,  as  fixed  by  the  disposition  to  Tod ;  and  no  entry  or 
edsualty  was  ever  asked ;  while  it  ia  admitted  that  the  original 
disposition  of  the  quarter  of  an  acre  was  inserted  in  a  chartulary, 
which  was  delivered  over  by  Moffat's  heirs  to  the  author  of  the 
pursuer,  and  passed  to  him  through  the  various  transmissions. 
Whatever  error,  therefore,  there  may  have  been  in  Moffat's  heirs 
taking  the  entry  from  Nicolson's  heirs  of  the*  whole  three  and  a 
half  acres,  and  in  the  subsequent  charters  being  framed  in  the 
same  manner,  the  Lord  Ordinary  is  of  opinion  that  the  pursuer 
is  not  entitled  to  avail  himself  of  that  error  as  a  mid-impediment 
to  bar  the  right  of  the  defender  to  hold  of  Nicolson's  heirs.     It 
could  create  no  mid-impediment,  at  all  events,  to  prevent  resig- 
nation  on  the  procuratory ;  and  with  regard  to  the  plea  of  pre- 
scription, the  Lord  Ordiuary  thinks  that  there  is  no  room  for  it. 


because,  from  the  nature  of  the  right,  there  could  be  no  po8!;e9. 
sion  to  give  positive  prescription,  and  it  was  rt»  merctficuUatu 
to  the  defender  and  his  authors  to  enter  with  Nicolson's  heirs. 
He  has  no  idea  that  they  must  be  held  to  have  made  a  choice  to 
hold  base  (with  an  untaxed  casualty)  merely  by  abstaining  from 
executing  the  procuratory.  The  equity  of  the  case  is  too  plain 
to  require  any  remark.  The  title  of  Moffat,  now  held  by  the 
pursuer,  contains  a  taxation  of  the  entry  to  a  double  feu-duty. 
In  such  circumstances,  to  demand  a  year's  rent  from  a  phrty  to 
whom  Moffat  gave  a  right,  with  double  holding,  is  manifegtly 
unjust.  The  pursuer  could  never  transact  on  the  faith  gf  this. 
This  cause  having  been  debated  on  the  preliminary  defences,  ibe 
Lord  Ordinary  has  given  his  judgment  on  the  state  of  it,  b«  ap- 
pearing  from  the  representation  of  the  titles  by  both  parties, 
neither  having  required  that  a  record  should  be  made  up." 

The  pursuer  reclaimed.    At  advising,  27th  Janoary 
1832,  tde  pursuer  craved  that  the  defender  should  be 
called  upon  to  produce  the  titles  on  which  she  found- 
ed,  and  also,  that  a  record  should  be  made  up,  as  he 
denied  the  facts  on  which  the  Lord  Ordinary  founded 
in  his  note, — which  facts,  if  correct,  the  pursuer  ad- 
mitted would  leave  him  no  case.     The  Court  held 
that  it  was  too  late  to  make  this  demand,  but  ordered 
cases — in  which  the  parties  set  forth  their  arguments 
very  fully,  although  by  no  means  at  one  as  to  the 
facts.     The  pursuer  maintained,  that  the  infeftments 
of  Tod  who  acquired  in   1752,  of  M*DougaIl  who 
acquired  in  1754  from  Tod,  of  Patrick  Begbie,  and 
of  the  subsequent  proprietors,  Richard  Tod,  Marga- 
ret Stewart  or  Manuel,  &c.,  did  not  show  any  thing 
from  which  he  could,  by  possibility,  have  discovered 
that  the  sub-feuar  had  any  faculty  of  entering  with 
the  superior  as  to  the  quarter  of  an  acre.    And  od 
the  other  hand,  he  stated — That  the  children  of  Mof- 
fat got  a  precept  of  dare  constat  and  charter  of  no- 
vodamus  from  the  successor  of  Nicolson,  as  to  the 
whole  three  acres  and  a  half,  on  which  they  were 
infeft  in  the  whole,  whereby  the  superiority  was  taken 
out  of  the  hereditas  of  old  MoflFat :  That  the  childres 
sold  to  Patrick  Tod  (proprietor  of  the  one-fourth 
acre),  and  Thomas  Robertson,  equally,  the  whole  three 
and  a  half  acres,  without  exception — with  obligation 
to  infeft  by  double  holding — and  with  absohite  war- 
randice of  the  whole,  but  excepting  cxnressly  the  tackj 
or  feu- rights  held  by  the  vassals  to  whom  Mofiut  bad 
granted  conveyances  (of  whom  Begbie  was  one),  yet 
not  excepting  the  rents  and  fen-duties  payable  by  them: 
That  the  respective  trustees  of  Tod  and  Robertson  got, 
in  1763,  charter  of  resignation  from  the  successor  of  Sir 
James,  on  which  they  were  infeft  in  the  three  and  a 
half  acres ;  and  that  the  dominium  dUrectum  was  trans- 
ferred in  similar  terms,  and  equally  entire :  "^^"^ Jf 
was  transferred  first  to  Robert  Angus  ^  who  purchased 
in  1767,  under  articles  of  roup,  and  with  reference  to 
advertisements  and  rentals,  in  which  Patrick  Begbie 
was  set  down  as  a  feuar  for  £1  Sterling,  per  feu  co^ 
^roc/)}  afterwards  to  James  Fraser  in   1801,  and  sub- 
sequently to  the  pursuer  in  1828 :  That  in  all  these 
purchases,  the  £1  Sterling  was  included  in  the  por- 
chase-money  :  That  the  pursuer  and  his  authors  bad, 
for  upwards  of  a  hundred  years,  paid  the  total  feu- 
duty  of  £140  Scots  to  the  Nicolson  family,  and  the 
full  casualties  due  for  entry  to  the  whole  subjecU; 
while  they  had,  on  the  other  hand,  all  along  drawn 
the  £l  from  the  defender  and  her  predecessors:  1^^^ 
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all  that  the  parsuer,  on  making  the  purchase  of  the 
superiority,  required  from  the  seller,  or  was  entitled 
to  require,  was  a  prescriptive  title  thereto  for  forty 
years  subsequent  to  the  last  investiture :  That  such 
title  was  furnished  to  him,  with  corresponding  search 
of  the  records,  in  which  nothing  indicating  the  defen- 
der's alleged  rights  could  be  discovered  (farther  than 
the  clause  of  warrandice),  and  that  upon  this  he  paid, 
and  was  bound  to  pay  the  price. 

And  he  pleaded — I.  The  only  title  to  the  superiority 
in  question,  as  appearing  on  the  public  records,  being 
that  which  was  vested  in   the  pursuer's  immediate 
authors  and  their  predecessors,  the  pursuer  transacted, 
and  was  entitled,  and  was  in  safety  to  transact,  on  the 
assumption  that  the  right  of  his  author  was  valid  and 
unchallengeable.     This  would  have  been  true'had  the 
question  arisen  with  him,  even  as  the  immediate  pur- 
chaser from  Moffat's  heirs,  instead  of  its  arising,  as  it 
does,  at  the  distance  of  more  than  seventy  years  from 
the  time  when  those  parties  conveyed  the  superiority 
to  Tod  and  Robertson,  who  were  m  bona  fide  on  the 
showing  of  the  titles,  and  after  it  has  passed,  during 
the  intervening  period,  through  the  hands  of  many 
onerous  bona  fide  singular  successors. — 1  f .  The  pur- 
suer's right  in  the  mid-superiority  is  confirmed  by  the 
positive  prescription. — 111.  The  right  claimed  by  the 
defender  under  the  procnratory,  and  a  me  obligation 
of  infeftment  contained  in  the  disposition  1725,  is  cut 
off  by  the  negative  prescription. — IV.  The  assump- 
tion on  which  the  de.'onder  rests  her  personal  excep- 
tion to  the  pursuer, — namely,  that  the  entry  on  the 
part  of  Moffat's  heirs  with  the  superior  was  a  fraud 
upon  the  rights  of  Tod  and  his  successors,  who  had 
made  up  a  base  title  through  confusion  or  mistake 
merely,  and  who  intended  all  along  to  hold  imme- 
diately  of  the   Nicolsons, — is   ill   founded ;   and,   in 
point  of  fact,  it  was  the  interest  as  well  as  the  in- 
tention of  the  defender's  authors  to  hold  the  quarter 
acre   of  the  pursuer.  —  V.    Although   "it  was  ret 
mera  facuUaixs  to  Tod  or  his  disponee  at  any  time 
to  complete  his  title  by  resignation,  or  to  apply  to  the 
over-superior  for  confirmation  of  his  sasine, '  so  long 
as   Moffat  lived,  and  while  the  mid-superiority  re- 
mained in  his  hareditas  jacens ;  yet,  as  Tod's  infeft- 
ment was  fixed  in  the  character  of  a  base  holding 
under  Mofi^t's  heirs,  after  they  were  entered  with  the 
over-superior,  it  is  a  question  depending  upon  the  in- 
tentions of  the  original  parties  in  regard  to  the  titles 
which  were  actually  made  up,  and  upon  the  rights  and 
duties  of  the  over-superior,  whether  Moffat's  heirs 
could  require  such  entry  to  be  taken  with  them  or 
not.     At  all  events,  if  they  were  precluded  from  de- 
manding such  entry,  it  was  merely  by  virtue  of  their 
perstonai  representation  of  Moffat  requiring  them  to 
fulfil  his  obligation  to  give  a  public  holding,  whereas 
that  obligation  had  been  virtually  superseded.     At 
least  the  pursuer  was  all  along  led,  by  the  circum- 
stances of  the  case,  and  particularly  by  the  mention 
of  the  defender's  right  in  the  old  inventories  of  the 
titles,  &0.  as  a  feu-contract,  to  regard  that  obliga- 
tion as  superseded.     The  defender  maintained, — That 
the  onlv  disposition  to  a  singular  successor,  in  which 
the  right  to  the  one-fourth  acre  was  not  expressly 
excepted  in  the  warrandice  clause,  nominatim,  was 


that  to  the  pursuer  himself,   far  wkhin  the  years 
of  prescription — which  still  excepted  "  from  this  war- 
randice the  feu-riffbts  or  infeftments  of  property,  and 
tacks  or  leases  of  the  whole  or  parts  of  the  said  suDJects, 
granted  by  my  predecessors  or  authors  to  the  different 
sub-feuars,  vasi^als,  and  lessees  thereof:"  That  in  mak- 
ing the  purchase,  the  pursuer  '*  was  furnished  with  a 
list  of  vassals,  among  whom  was  the  defender,  or  her 
author,  as  vassal  in  the  said  quarter  of  an  acre ;  and 
the  original  disposition  by  Andrew  Moffat  of  the  said 
quarter  of  an  acre  is  inserted  in  the  chartulary  among 
the  feu-rights  now  holding  of  the  said  Charles  Cheyne, 
and  was  also  delivered  up  to  him  along  with  the  feu- 
rights  of  the  other  vassals  :"  That  her  authors  always 
paid  the  £l2  Scots,  under  Mofiut's  disposition,  to  or  for 
behoof  ultimately  of  Nicolson  and  his  successors,  and 
that  the  penny  Scots  was  never  paid  to,  or  demanded 
by  the  authors  of  the  pursuer ;  and  that  there  was  no 
evidence  that  the  pursuer's  authors  ever  exercised 
any  rights  as  against  the  defender's  authors,  incon- 
sistent with  the  privilege  of  the  latter  to  make  up  a 
public  right  at  any  time.    She  pleaded — 1^,  By  grant- 
ing the  disposition  of  the  quarter  acre  with  a  double 
manner  of  holding,  and  with  a  procuratorv  and  pre- 
cept, Moffat  and  his  heirs  were  substautiJly  divested, 
and  could  never  have  maintained  the  claim  that  is  now 
made  by  the  pui*suer.     2d,  The  original  disposition 
by  Moff'at  (who  had  never  created  a  proper  feu-right) 
having  all  along  been  sufficiently  known  to  the  pursuer's 
authors,  in  obtaining  the  conveyances  held  by  them ; 
having  been  published  by  the  recorded  infeftment;  hav- 
ing been  specially  referred  to  in  all  the  subsequent 
dispositions  (although   referred  to  in  the  clause  of 
warrandice  only),  as  well  as  entered  in  the  chartu- 
]ar]r,  and  passed  as  part  of  the  titles  to  the  property ; 
having  been  adopted  and  observed  as  the  rule  of  pay- 
ment in  fixing  the  proportions  of  feu-duty ;  and  the 
fmrsner,  in  particular,  having  been  in  the  special  know- 
edge  of  that  original  deed  at  the  time  of  his  purchase, 
(which  he  denied),  he  is  in  the  same  situation  as  Mof- 
fat or  his  heirs,  and  is  not  entitled  to  compel  the  de- 
fender to  enter  with  him  on  the  terms  proposed,  or  to 
prevent  her  entering  with  her  true  superior  by  con- 
firmation or  resignation,  as  she  may  think  proper. 
Sc/,  The  case  is  not  affected  by  the  negative  prescrip- 
tion, the  defender's   privilege  of  making  her  rignt 
fmblic  being  a  faculty  which  could  not  be  lost  by  the 
apse  of  time.    4//»,  The  pursuer's  pleas  are  not  sup- 
ported  by  the  positive  prescription,   the  pursuer's 
authors  having  had  no  possession  of  the  particular 
estate  now  claimed  by  them,  and  having  never  exer- 
cised any  rights  connected  with  it  to  the  exclusion  or 
the  defender  ;  while,  at  the  same  time,  the  defender's 
rights  have  all  along  been  referred  to,  and  named  in 
gramio  of  the  very  titles  on  which  prescription  is 
pleaded.   At  the  second  ad visinr,  the  pursuer  stated. 
That  since  his  case  was  written,  he  hadT,  after  a  tedions 
search,  found  on  record  the  disposition  by  the  trus- 
tee of  Begbie  to  Mrs  Manuel,  in  which  the  right 
of  the  defender  was  characterised  as  being  merely 
a  feu'right  Jrom  MoffaVs  heirs^  and  not  as  a  holding 
under  the  Nicolson  family,  and  which  contained  an 
obligation  upon  Mrs  Manuel  to  relieve  Begbie  and 
his  successors  of  £l  feu-duty  to  Mt^at^t  heirs  at  the 
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lavoful  superiofi ;  and  which  diapoBition  stated,  that 
the  titles  had  been  delivered  ap,  conform  to  inventory, 
80  as  to  show  that  the  character  of  the  holding  most 
liave  been  completely  in  view.  The  porsaer  also 
stated,  that  he  had  recovered  evidence  from  the  ledger 
of  the  agent  for  Angns,  one  of  his  predecessors,  that 
in  1775,  Angus  was  in  the  habit  of  regularly  levying 
|;he  fen-duty  of  £l  from  Mr  Manue). 

The  Lord  Justice-Clerk  did  not  feel  that  the  documents  lately 
produced  could  make  any  change  in  his  opinion.  If  he  thooglit 
Ix>rd  Cringletie^s  view,  as  expressed  at  the  former  advisingy 
was  sound,  be  should  have  difficultv  in  adhering,  because  he 
would  sever  wish  to  be  understQpd  as  trenching  in  the  least 
on  the  principles  of  prescription.  But  he  could  see  no  pro- 
.per  grounds  on  which,  or  facts  to  which  he  might  apply  pre- 
scription. No  casualty  had  been  exacted.  There  had  been 
no  eatry  or  attempt  to  enter  with  the  pursuers,  who  had  ne- 
ver Hther  acknowledged  the  defender's  authors  as  yassals,  or 
tried  to  enforce  any  rights  of  superiority.  Each  of  the  rights 
which  had  been  confirmed,  contained  an  exception  of  tacks  and 
feu-rights.  Then,  did  not  the  original  right  entitle  the  party 
$o  exercise  his  powers,  by  going  to  the  superior  at  any  time  ? 
Yes.  The  exception  in  the  clause  of  warrandice  was  suftcient, 
on  the  authority  of  Erskine,  II.  3,  31,  although  it  would  not 
hinder  a  challenge  on  the  port  of  a  purchaser.  No  mid-impedi  • 
pient  bad  arisen  under  the  double  manner  of  hojlding.  He  would 
IMihere. 

Lord  Crhigletie  observed,  that  there  were  two  holdings  In  the 
title,  and  that  the  saslne  was  taken  on  the  clause  de  me.  So  it 
inust  be  held  a  base  infeftment,  because  a  public  infeftment  was 
null  till  eonfirmatjoa.  You  might,  no  doubt,  go  to  the  superior 
200  years  after.  But  if  a  second  right  of  superiority  had  been 
given,  and  that  was  first  perfected,  it  would  bar  any  after  con- 
^rmation,  and  have  the  preference.  Quocui  the  dominium  utile, 
the  first  base  infeftment  carried.  In  the  superiority,  the  first 
confirmation  carried.  See  Act,  1584,  which  Erskine  said  re- 
ferred only  to  Crown  entries,  because  all  others  were  already 
secured  by  the  law  of  the  Ifnd*  Resignation  was  as  good  as 
confirmatwn  for  carrying  the  superiority,  though  it  would  not 
carry  a  base  infeftment.  He  could  not  think  that  Tod  could 
^ve  given  the  subject  to  the  predecessor  of  the  defender  with 
two  manners  of  holding.  He  got  the  one-fourth  acre,  and  it 
would  be  desirable  to  see  what  right  he  gave  to  M'Dougall. 
It  would  most  probably  be  of  and  under  himself;  because 
the  feu-right  was  excepted.  Now,  if  M*Dougall  got  only  de 
fN#,  the  whole  basis  of  the  defence  was  destroyed.  In  1763, 
Sir  James  Nicolson  acknowledged  this  person  as  his  vassal. 
That  was  a  title  to  possess.  Nicolson  bad  no  right  to  give  a 
second  charter  of  confirmation.  Such  a  confirmation  would  not 
better  the  situation  of  the  person  obtaining  it;  and,  indeed, 
would  not  be  worth  the  paper  written  on.  The  interlocutor 
was  right,  if  the  facts  assumed  were  true.  But  the  right  was 
jiot  expressly  excepted.  The  exception  was  in  the  clause  of 
warrandice  only,  and  in  favour  of  one  out  of  20  or  SO  feu* 
jights. 

Lord  Glcnfee  observed,  that  the  summons  concluded  fi)r  a 
finding,  that  the  defender  either  had  no  right,  or  held  it  of  the 
■pursuer.  She  excluded  the  entry,  by  saying,  that  itwasr«s>Sx- 
fuUatis  to  go  .at  any  time  to  the  superior  under  the  deed.  The 
mid-impediment  was  a  superiority,  with  the  qualification,  that  that 
Buperiority  was  defeasible  at  any  time  by  the  other  party  going 
to  the  superior,  ^n  entry  now  to  be  made  by  the  defender  on 
her  base  title,  could  not  exclude  a  subsequent  title  previously 
completed  in  the  person  of  the  pursuer.  Yet,  although  it  could 
'^ot  have  this  e/Tect,  it  was  not  null  in  itself;  and  therefore,  effect 
must  have  to  be  given  to  it,  as  operating  a  personal  bar  against 
tbe  pursuer.  For  the  very  right  on  which  be  founds,  in  demand- 
ing that  the  defender  shall  enter  with  him,  is  that  which,  by  its 
terms,  leaves  the  defender  at  liberty  to  enter  as  to  the  one-fourth 
acre,  with  the  original  superior.  Now  the  piirsuer  is  barred 
4)y  an  entiy  in  the  precise  terms  of  that  right,  on  which  alone 
lie  must  found  in  making  his  claim.  The  feu-right  had  not 
.only  been  known,  but  acted  on  by  the  £U]H.Tior.  lie  concurred 
fvith  the  Lord  Justice- Clerk. 


Lavd  Meadowbmik  concumed  with  the  minority. 

The  Court  refuaed  the  aote^  with  additional  ex- 
penses. 

Authorities  for  Pursuer Stair,  IV.  35.  10.    Ersk.  II.  7. 

15,  16;  III.  5.  10;  III.  7.  15,  and  Case  there.  Ross's  Lee 
turea,  IL  960-8,  296^  BeU*8  Com.  5th  Edit.  L  682.  Prin. 
dples,  2d  Edit.  p.  810.  Comj^et.  Tit  2d  Edit.  p.  119,292, 
and  Note  L  Wight  on  El.  Laws,  p.  257.  Bell  on  do.  p.  I  jO. 
1617,  cap.  12.  Brown's  Synopsis,  v.  Prescription,  p.  1608-9. 
Brown,  28th  November  1760,  Suppl.  V.  879.  M'Au1ey,6th 
July  1744 ;  Mor.  10,700.  Munro,  19th  May  1812.  Paul,  8th 
February  1814.  Geddea,  28th  May  1819.  Brown's  SappL  V. 
615.  20th  Geo.  IL  cap.  50.  Rowand,  dOth  Juae  1824. 
Btruthers,  2d  February  1826.  M*Nair,  16th  February  1827. 
Leslie,  21st  Mav  1824^;  Sh.  and  D.,  III.  48. 

Authorities  for  Defender. — Dundas,  10th  February  1769; 
Mor.  15,035.  Home,  4th  February  1629 ;  Mor.  1690.  Suppl. 
I.  278.  Br.  S.  v.  Bona  fides,  Hamilton,  22d  June  1669 ;  Suppl. 
I.  588.  Aitken,  Sd  July  1745;  Mor.  48G2.  Blackwood  r. 
Hamilton's  Creditors ;  Kilk.  Lang,  29th  June  181  a  Duke  of 
Gordon,  4th  March  1773 ;  Mor.  15,096.  Dalziel,  17th  January 
1810.     Murray,  1 7th  January  1811. 

Second  Division.^-Lord  Ordinary,  MoncxeML-^AcL  Kuther- 

furd,  Pyper. — 4U,  Jameson,  Neaves Alexander  Boyd,  W.S., 

and  Robert  Neil,  SbS.C,  Agents, — Mr  Ferguson,  Clerk.— 

[r.  C.J  

8/A  June  1832. 

No.  374. — J.  B.  Gracis,  Punuert  v.  Hanvay's  Represen- 
tatives, &C.,  DefendevM, 

Landlord  and  Tenant — Lease — Reduction — Entail^ Improve- 
ments^— The  purchater  qfpart  of  an  entailed  estate  having  iet  it  in 
lease,  under  certain  stiputeUions  regarding  the  payment  of,  or  im- 
provements to  be  made  by  the  tenants — the  estate  hating  been  eoict- 
ed  by  decree  of  the  House  of  Lords  during  the  currency  of  the  lease, 
and  of  said  improvements  under  it — the  new  proprietor  under  tke 
decree  having  allowed  the  tenant  to  renuiin'^  the  former  proprie- 
tor having,  after  his  removal,  paid  certain  sums  to  Vte  tenant 
for  imjfrovements  subsequent  to  the  ren^val;  awl  having  been 
adjudged  by  the  House  of  Lords  to  pay  to  the  new  proprietor  tkc 
ha^ year's  rent  ebse  at  the  term  sucoeeeHng  his  recovery  of  the 
estai^^Held  that, from  thai  half  yearns  rent,  theforwur  proprie- 
tor it  not  entitled  to  deduct  the  whole  of  his  payments  for  im- 
provements, but  is  entitled  to  deduction  of  as  much  of  the  actual 
rent  received  for  that  half  year  as  may  be  reasonably  stated  to 
have  been  paid  by  the  tenant  on  account  of  the  said  payment  fir 
improvements,  and  to  have  been  over  that  rent,  which  the  ww 
proprietor  would  have  got,  if  in  possessionj  and  eepending  n»- 
^hingfor  improvements. 

Hannay's  repregentatives  let  Rascarrel  to  Mitchell, 
for  15  years  from  Martinmas  18:^1,  at  £dOO  for  the 
first  three,  and  £350  for  the  following  years,— 4be 
landlord  to  lay  out  £lOO  a-y«ar  for  the  first  three 
years  on  encJosares  and  houses.  They  ceased  to 
iiave  riffht  in  the  l&nd»  at  Whitsunday  1822,  in  virtue 
of  a  judgment  by  the  House  of  Lords,  in  farourof  Mr 
Vans  Agnew,  as  heir  of  entail  in  the  lands  of  Sheuclisn. 
of  which  Rascarrel  formed  part.  At  that  date,  £^*^ 
r^nt,  and  £50  for  improveraentSy  became  respectively 
due  by  the  landlord  and  tenant ;  and  Hannays  repre* 
sentatives  were  adjudged  to  pay  the  half  year  s  rest 
due  at  Martinmas  1822,  to  ^lr  Agnew.  Mitchell  con- 
tinued in  possession,  and  got,  on  the  5th  of  October 
1824,  from  the  judicial  factor,  (appointed  5th  Joiy 
182S,)  a  deduetton  from  his  rent,  amounting  to  f^i 
48.  8d«,  paid  by  him  to  account  of  improvements. 
Hannay*s  representatives  paid  for  improvements  in 
alt  £27t,  19,  10^,  and  £26,  12.  S^  as  public  bord<*n$> 
after  they  cea^sed  to  be  proprietors.     Tiie  pursuer  eu- 
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tered  to  possession  at  Martinmas  1824,  after  the  re- 
moral  of  the  judicial  factor,  and  died  in  October  1825. 
The  judicial  factor  for  his  creditors,  insisted  after  his 
death,  in  an  action  of  reduction  and  removing,  against 
rarioos  defenders.     In  this,  Hannay^s  representatives 
claimed  the  above  mentioned  deductions,  pleading — 
J.  When  a  lease  is  granted  by  a  purchaser  bona  fide 
in  possessiouy  whose  title  is  afterwards  reduced,  and 
when  the  pursuer  of  the  reduction,  in  place  of  redac- 
ing  the  lease,  continues  the  tenant  in  possession,  and 
accepts  rent  from  him,  this  amounts  to  a  homologa- 
tion of  the  lease,  and  the  person  homologating  will 
be  personally  bound  in  the  stipulations,  in  the  same 
vay  as  if  he  had  signed  the  lease. — 11.  Where  such  a 
lease  contains  a  stipulation  that  a  certain  s»m  is  to  be 
laid  oat  annually  for  the  first  three  years,  In  building 
hoDses  and  making  fences,  the  parsuer  of  the  reduc« 
tion  will  be  liable  to  the  deduction  from  the  rents  for 
all  the  years  during  which  he  is  found  entitled  to  the 
rents,  and  that  whether  the  sums  so  laid  out  on  im-    | 
provennents  have  been  permanently  beneficial  or  not. 
—III.  If  the  defender,  in  such  an  action,  has  paid 
more  than  his  share  of  the  improvements,  he  is  en- 
titled to  recover  from  the   pursuer  pro  tit  de  jure. 
The  pursuer  pleaded — I.  The  alleged  stipulation  in 
the  lease  to  iVlitchell,  and  the  expenditure  alleged  to 
have  followed  thereon,  not  being  admitted,  must  be 
proved  to  have  been  made,  and  also  to  have  been  per- 
manently beneficial  to  the  entailed  estate,  before  they 
can  be  considered  as  raising  the  claim  of  abatement 
pleaded   by    Mr   Hannay*s  representatives. — IT.  No 
stipulation  in  the  lease  granted  by  Mr  Hannay*s  heirs, 
who  were  not  the  true  proprietors  of  the  lands  let, 
coald  found  them  in  a  claim  against  the  heir  of  en- 
tail, and  the  true  proprietor  to  whom  the  lands  were 
thereafter  restored. — III.  The  alleged  stipulations  in 
the  lease  so  granted  could  not  create  any  obligation 
ai^ainst  the  true  proprietor,  an  heir  of  entail,  in  fa- 
vour of  the  tenant,  whose  recourse  lies  only  against 
the  party  with  whom  he  contracted. — IV.  Supposing 
the  alleged  meliorations  to  have  been  bona  fide  made, 
no  part  of  them  can  be  recovered  from  the  represen- 
tatives of  John  Vans  Agnew,  an  heir  of  entail,  and 
who,  on  the  showing  of  the  defenders  themselves, 
could  not  have  derived  any  benefit  from  them. — V. 
These  alleged  meliorations  being  made  at  a  time  when 
the  defenders  were  in  mala  fide  to  possess  or  interfere 
with  the  lands,  viz.  after  Mr  Agnew  was  declared  by 
the  judgment  of  the  House  of  Lords  entitled  to  the 
possession,  cannot  be  maintained  against  him  or  his 
representatives  at  all. 

*'  The  Lord  Ordinary  (18th  June  1830.)  having  considered 
the  remit  from  the  Inner- HouMe,  dated  Idth  November  1828, 
and  the  revised  cases  for  the  parties,  and  whole  process,  Finds, 
&c.  In  respect  to  the  defenders,  the  heirs  of  Mr  Haimay,  Finds 
that  Mr  Agnew  appears  to  have  adopted  the  lease  of  the  lands 
evicted  from  them,  and  therefore  must  have  paid,  or  allowed  out 
of  the  sums  stipulated  in  that  lease  for  improvements  after  he 
became  entitled  to  possession,  if  the  same  bad  not  been  paid  by 
the  said  heirs  of  Mr  Hannay :  Therefore  sustains  their  counter- 
claim for  said  payments,  in  so  far  as  suiBcicntly  vouched,  under 
deduction  of  x50  for  the  half-year's  rent,  which  the^  drew  and 
retain ;  Sustains  also  their  daim  for  public  burdens,  in  so  fur  as 
sufficiently  vouched." 

The  pursuer  and  various  defenders  reclaimed««*At 
advisingy  5tb  February  1831, 


Lord  Glenlee  observed,  that  one  question  hsd  not  been  de- 
cided by  the  Lord  Ordinary,  namely,  how  far  Mr  Agnew  had 
interfered  with  the  work,  so  as  to  render  his  executors  liabl^? 
The  other  question  was,  whether,  so  far  as  indefinite  pajrments 
were  made  to  the  factor,  they  were  divisible  between  AgneM^s 
claim  for  the  half  year  ending  at  Martinmas  1822,  aad  the  pre- 
vious claims  ?     He  differed  from  the  Lord  Ordinary. 

The  Lord  Justicc'Clerk  must  be  implicitly  guided  by  the 
judgment  of  the  House  of  Lords,  which  removed  all  doubt. 
Agnew  was  proprietor  from  SIst  July  1822.  It  was  no  matter 
what  were  the  provisions  of  the  judicial  factor.  The  rent  in- 
tromitted  with  as  due  after  that  date,  must  go  to  Agnew.  He 
agreed  with  Lord  Glenlee,  that  the  rest  of  the  case  was  not  suf- 
ficiently before  the  Court 

Lord  Crln^Uiie  thought  the  exposition  of  the  facts  very  meagre. 
He  would  recal  the  interlocutor. 

"  5ih  February  1831. — The  Lords  having  considered  this  re- 
claiming note  for  the  pursuer,  the  reclaiming  note  for  Patrick 
Maitland,  defender,  and  another  reclaiming  note  for  the  trastees 
of  the  deceased  William  Wallace,  also  defenders,  with  the  other 
proceedings,  and  heard  counsel  thereon,  &c.',  recal  the  third 
finding  of  the  interlocutor  relative  to  the  counter-claims  of  the 
trusteds  and  representatives  of  the  deceased  Johnston  Hannay. 
and  remit  to  the  Lord  Ordinary  to  hear  parties  farther  as  to  any 
claims  of  abatement  of  the  sums  pursued  for  en  account  of  al- 
leged improvements,  or  on  any  other  grounds,  and  to  proceed 
thereanent  as  to  hitt  Lordship  shall  seem  just.*' 

"I5ih  Fchruarif  1831 The  Lord  Ordinary  having  con- 
sidered the  interlocutors  of  the  18th  June  last,  and  that  of  the 
Court  of  5th  current,  &c. :  Appoints  the  defenders  and  repre- 
sentatives of  Mr  Hannay  to  condescend  upon  their  counter- 
claims, and  that  within  three  weeks,  and  the  pursuer  to  answer 
the  same  by  the  first  box-day  in  the  ensuing  vacation.*' 

«  \Oih  February  1832 The  Lord  Ordinary  having  heard 

parties*  procurators,  and  thereafter  considered  the  process  in  the 
question  with  the  representatives  of  the  late  Mr  Johnston  Han- 
nay.  Finds,  that  they  are  not  entitled  to  a  deduction  of  the 
whole  amount  of  the  money  which  was  paid  to  the  tenant  of 
Kascarrel  for  improvements  after  Mr  Agnew  had  right  to  pos- 
session ;  but  finds  that,  as  the  executors  of  Mr  Agnew  insist  for 
the  rent  actually  received,  they  are  bound  to  allow  deduction  of 
as  much  of  the  said  actual  rent  as  may  reasonably  be  stated  to 
have  been  paid  by  the  tenant  on  account  of  the  said  payment  for 
improvements,  and  to  have  been  over  and  above  that  rent  which 
Mr  Agnew  himself,  if  he  had  obtained  possession  of  the  land, 
but  not  paid  any  thing  for  improvements,  would  in  that  year 
have  obtained ;  and  appoints  the  cause  to  be  enrolled  with  a  view 
to  fix  the  amount  of  said  allowance :    Finds  the  representatives 
of  Johnston  Hannay  liable  to  John  Black  Gracie,  Writer  to  the 
Signet,  judicial  factor  for  the  creditors  of  the  late  Mr  John 
Vans  Agnew,  in  expenses ;  of  which  appointa  an  aocouDt  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same, 
and  report. — Note.-^  The  Lord  Ordinary  at  first  thought,  that 
as  Mr  Agnew  or  his  executors,  instead  cf  reducing  the  lease, 
claimed  the  rent  received  under  it,  he  was  bouml  per  contra  to 
allow  all  that  had  been  paid  under  that  lease  in  that  year.     The 
Lord  Ordinary  thought  the  case  the  same  as  if  the  lease  hnd 
bound  the  tenant  to  make  the  outlay  for  improvements,  in  which 
case  Mr  Agnew  or  his  executors  could  not  have  daimed  as  rent 
the  sum  so  laid  out  in  that  year.     And  this  view  was  strength- 
ened by  the  arrangement  made  by  Mr  Agnew  with  the  tenant. 
But  considering  the  mala  fidet  found  try  the  House  of  Lords, 
the  Lord  Ordinary  thinks  that  Mr  Agnew  or  his  executors  mast 
have  the  fuU  profits*  such  as  he  would  have  had  if  the  land  had 
been  given  up  to  him,  in  which  caae  he  would  probably  not  have 
made  the  outlay  on  improvements.     But  then  neither  would  .he 
have  got  quite  so  high  a  rent     This  is,  however,  but  a  small 
matter ;  and  if  the  view  of  the  Lord  Ordinary  be  adhered  to,  it 
may  be  modified  without  regarding  exact  accuracy,  or  causing 
further  expenses.     The  expenses  must  be  given,  because  the 
question  arose  out  of  the  malafide^  of  the  party,  aa  found  by  the 
House  of  liords." 

Hannay *s  representatives  reclaimed. — At  advising, 

The  Lord  JuUice-Cicrk  saw  no  ground  for  alteruig.     The  Jfijtcd 
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principle  was,  tlliit  no  claim  for  meliorations  could  come  against 
an  heir  of  entail,  or  be  banded  over  upon  him  from  the  persons 
in  occupation.  The  Lord  Ordinary  had  gone  farther  in  favour 
of  the  defenders  than  the  Court  could  have  done  under  a  re- 
claiming note. 

The  Court  refused  the  note^  with  additional  ex« 
penses. 

Authorities  for  Pursuer.*- Webster  v.  Farqubar,  1792.  Bell, 
207 ;  Diet  15.439.  Taylorv.  Bethune.  1792 ;  Bell,  214.  Todd 
V,  Moncreiif,  &c.  14th  Jan.  1623;  Shaw,  II.  113.  Duke  of 
Groidon  0.  Innes,  December  1827»  and  Authorities  therein  re- 
ferred to. 

Second  Division.— Lord  Ordinary.  Mackenzie. — Act.  Dean 

of  Faculty  (Hope),  Pyper Alt.   A.   Bell,  Marshall J.  B. 

Gracie,  W.S.,  and  DiclEson  &  Stewart,  W.S.,  Agents. — Mr 
Holland,  Clerk [r.  C] 

9lh  June  1832. 

No.  375. — Facdlty  or  Advocates  v.  Rae. 

Process — No  pleading  can  be  receive*!  not  signed  by  Counsel, 

In  this  case  a  printed  note  had  been  given  in,  fiign* 
ed  by  Rae,  but  not  by  counstel.  The  Lord  President 
intimated  to  Mr  Rae,  that  the  Court  could  receive 
no  paper  that  was  not  signed  by  counsel.  The  Court 
would  assign^  any  counsel  Mr  Rae  chose  to  name,  if 
he  could  not  obtain  counsel  himself — but  they  could 
not  take  into  consideration  any  pleading  to  which  a 
counsel's  signature  was  not  attached. 

First  Division. — [J.  W.  D."] 

9M  June  1832. 

No.  376. — William  Henderson  and  Others,  Advocators,  v. 
Alexander  Reid,  Respondent, 

Process— ^Executry — Executors  decerned  qua  neH  in  kin  to  fi 
deceased  party,  having  jtresented  an  incidental  petition^  craving 
the  examination  of  certain  persons,  who,  it  was  believed,  could 
give  information  as  to  the  state  and  extent  of  the  deceased's  suc- 
cession— Held,  altering  a  judgment  of  the  Commissaries,  that 
such  application  was  competent,  and  a  remit  made  to  the  Com- 
missaries to  take  the  examination  as  craved, 

Mrs  Buchanan,  sister  of  the  advocators,  died  intes- 
tate in  March  1823,  about  eight  months  after  her  hus- 
band. She  had  been  engaged  in  trade  as  a  spirit  dealer 
in  her  own  name,  for  many  years,  and  was  believed  to 
be  possessed  of  considerable  funds.  When  her  reposi- 
tories were  opened,  however,  no  trace  could  be  found 
of  any  documents  showing  where  or  how  her  funds 
were  placed.  She  could  not  write,  and  had  been  in  the 
practice,  as  was  believed,  of  employing  several  in- 
dividuals, and  particularly  the  respondent,  Alexander 
Reid,  her  brother-in-law,  to  manage  her  money  trans- 
actions. The  advocators,  who  were  her  sisters,  and 
nearest  in  kin,  brought  an  action  of  count  and  reckon- 
ing against  Reid  and  his  wife,  before  the  SheriflF,  with 
a  view  to  obtain  the  share  they  were  entitled  to,  of  Mrs 
Buchanan's  succession.  To  this  process  an  oMection 
was  taken,  that  the  advocators  had  no  title.  Tlie  ac- 
tion, however,  in  consequence  of  the  advocators  failing 
to  lodge  replies,  was  dismissed. 

Thereafter,  the  advocators  obtained  themselves  de- 
cerned executors  qua  next  of  kin  to  Mrs  Buchanan  ; 
and,  for  the  purpose  of  enabling  them  to  give  up  an 
inventonr  of  her  succession,  and  be  confirmed  in 
proper  form,  presented  an  incidental  petition  to  the 
Commissaries,  stating  their  inability  to  obtain  infor- 


mation as  to  the  estate  of  the  deceased,  bnt  their 
belief  that  the  respondent  and  his  wife  conld  fornith 
such  information.  The  petition  concluded  with  a 
prayer, 

"  that  their  Lordships  would  grant  warrant  for  sttmmonini^ 
them  (Mr  and  Mrs  Reid),  and  any  other  member  or  tbeir 
family,  or  other  persons  who  may  be  condescended  on  as  afore- 
said, to  appear  before  your  Lordships,  or  any  commisaioner 
whom  you  may  appoint  for  examination  in  the  premiss,  luid 
to  answer  all  pertinent  interrogatories  regarding  the  affairs  or 
money  of  the  said  deceased,  and  to  decern  and  ordain  theoi, 
or  either  of  them,  to  deliver  into  the  custody  of  the  clerk  of 
Ck>urt  all  goods  or  effects,  and  all  vouchers,  documents,  or  otber 
papers  which  belonged  to  the  said  deceased,  or  related  to  her 
property  and  estate,  and  to  deposit  in  Bank  any  money  of  which 
they  or  either  of  them  may  be  possessed,  or  which  may  be  dis- 
covered, forming  part  of  the  estate  of  the  said  deceased,  and  to 
lodge  the  vouchers  therefor  in  the  hands  of  the  Clerks  of  Court, 
to  abide  your  Lordships*  future  orders." 

Warrant  of  service  having  been  granted,  the  re- 
spondent gave  in  answers,  objecting  to  his  being  ex- 
amined, or  to  the  examination  of  his  wife.  Replies 
were  lodged  for  the  advocators ;  and  the  Commissaries, 
on  Sd  December  1830,  repelled  the  objections, 

<*  and  appoint  the  respondents  to  appear,  and  be  judicially  ex. 
amined,  as  craved.** 

Their  Lordships  afterwards  refused  a  reclaiming 
petition  for  Reid  against  this  judgment, — whereupon 
he  applied  for  leave  to  advocate ;  and  having  ob- 
tained it,  presented  a  bill  of  advocation  accordingly. 
This  bill  was  refused  upon  answers,  by  Lord  Medwyn, 
as  incompetent.  The  case  then  went  back  to  the 
Commissaries,  and  Reid  was  examined.  Mrs  Reid, 
after  some  opposition,  was  also  examined  ;  but  the  in- 
formation received  from  these  two  individuals  not 
proving  satisfactory,  the  advocators  gave  in  a  minate 
of  certain  other  individuals,  whom  they  craved  autho- 
rity to  examine,  and  who  they  believed  could  afford 
the  information  wanted.  This  minute  was  answered 
by  Reid,  who  contended  that  the  examination  craved 
could  not  be  granted,  on  the  ground,  inter  alia^  that 
it  might  have  an  effect  upon  his  character.  Replies 
having  been  lodged  for  the  advocators,  the  Commis- 
saries, on  25th  November  1831,  refused  the  desire  of 
the  minute.  This  interlocutor  was  submitted  to  re- 
view of  the  Commissaries,  and  at  the  same  time,  the 
advocators  presented  a  separate  incidental  petition, 
craving  the  examination  of  the  persons  mentioned  in 
the  minute,  and  leaving  out  Beid's  name  altogether. 
Both  petitions  were,  on  2d  March  and  6th  April  1B32, 
refused  by  the  Commissaries.  The  present  bill  of 
advocation  was  then  presented ;  and  having  come  be- 
fore Lord  Balgray,  officiating  in  the  Bill-Chamber, 
his  Lordship,  on  12th  May  1832,  pronounoed  the  fol- 
lowing interlocutor  :— 

"  The  I^ord  Ordinary  on  the  Bills  having  considered  the  bOi 
of  advocation  for  William  Henderson  and  others,  and  answen 
thereto  for  Alexander  Reid,  In  respect,  Imo,  That  the  com- 
pbiiners  have  been  confirmed  (decerned)  by  the  proper  autfaority, 
executors  qua  nearest  of  kin  to  Mrs  Agnes  Henderson,  afi<l 
have  thereby  become  the  legal  trustees  for  collecting  and  admi- 
nistering the  funds  and  effects  belonging  to  her  at  the  riipe  of 
her  decease  under  those  restraints  which  the  law  and  practice  of 
Scotland  have  sanctioned :  2d>i,  That  the  law  of  Scotland  bas 
been  particularly  careful  to  protect  the  funds  and  goods  of  dying 
and  deceased  persons,  and,  upon  principles  of  equity  and  neces- 
sity, bas,  from  the  earliest  times,  laid  down  regulations  to  attatn 
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that  end  :  Stio,  Hiat  executors,  like  all  other  accountable  trus- 
tees, are  entitled  to  inquire  into,  and  expiscate  who  hare  been 
the  intromitters  and  possessors,  without  title,  of  all  that  be- 
longed to  their  constituent,  in  order  that  the  proper  legal 
means  may  be  adopted  for  recovery :   4/o,   That  this  inquiry 
and  expiscation  is  the  more  necessary  and  proper  in  the  present 
state  of  society,  where  so  much  property  may  be  held  without 
any  written  title  or  document  being  in  the  custody  of  the  pro- 
p'^otor,  or  pren  can  l>e  from  its  nature :  5/o,  That  the  Couit,  or 
authority  which  confirms  the  executor,  is  the  proper  tribunal  for 
authorising  and  conducting  such  inquiry :  610,  That  the  present 
application  to  the  Court  of  Session  appearing  to  be  the  first  of 
the  kind  that  has  been  made  the  subject  of  litigation  :   Therefore, 
in  order  that  the  matter  may  be  maturely  considered.  Appoints 
the  parties  to  print  the  bill  and  answers,  and  to  box  the  same  to 
the  First  Division  of  the  Court,  in  order  that  the  same  may  be 
reported :  and,  as  it  is  only  the  general  question  at  issue  that  is 
proposed  to  be  brought  under  the  consideration  of  the  Court, 
the  Lord  Ordinary  recommends  to  the  parties,  by  mutual  adjust- 
ment, to  leave  out  such  part  of  the  bill  and  answers  as  have  no 
reference  to  the  point  in  question :  Also,  recommends  to  the 
parties  to  examine  the  record  of  the  Commissary  Court  relative 
to  tbeir  practice  in  such  matters,  and  ordains  the  said  papers  to 
be  boxed  on  or  before  the  6th  current  (proximo),  with  certifica- 
tion." 

Upon  advifling,  the  Court 

*<  Remit  to  the  Commissaries,  with  instructions  to  alter  their 
interlocutor;  to  sustain  the  last  incidental  petition  as  competent, 
and  to  allow  the  persons  therein  named  to  be  examined,  in  terms 
thereof;  and  also,  to  find  the  respondent,  Alexander  Reid,  liable 
in  the  expenses  arising  from  his  opposition  to  the  petitions  of  the 
complainers  in  that  Court :  Find  the  said  resp<nident  liable  in 
the  expenses  of  this  advocation.*' 

First  Division. — Lord  Ordinary,  Balgray. — Act.  Skene. — 
Alt.  P.  Robertson. — J.  Anderson,  S.S.C.,  and  Scott  and 
Rymer,  Agents.—  Clerk — [J.  IF.  D.] 

9th  June  1832. 

No.  377. — RoBEET  GiLLTEB,  Suspender,  v.  John  Smith, 

Charger, 

Liability — Consignment — Delivery — Mandate —  Bona  Fides— > 
CxpenseS'>Process~^n  action  having  been  raised  agaiTist  parlies. 
Jot  payment  of  certain  goads  alleged  to  have  been  conngned  with 
them  s  and  it  having  been  admitted  that  the  shipmaster,  who  under-- 
took  to  deliver  them,  and  an  accompanying  letter,  intrusted  that 
duty  to  the  second  mate,  who  left  them  at  a  public  wharf  of  the  alleged 
consignees,  with  their  wharfinger-^ Held,  I.  ThcU  it  was  the  duty 
of  the  shipinaster  to  have  delivered  the  goods  in  person,  and 
that  he  was  liable  for  their  value,  and  the  l*rofits  of  the  adven- 
ture.— 11.  That  the  pleas  of  bona  fides  and  gratuitous  ser-- 
vice  were  of  no  avail. — III.  ThiU  he  was  liable  in  the  expenses 
incurred  by  the  alleged  consignees,  in  defending  themselves  against 
the  demands  of  the  consigner,  for  payment  of  the  value  of  their 
goods. 

In  1812,  the  charger  was  in  the  command  of  the 
briffantine  Neptune,  bonnd  on  a  voyage  from  Gree- 
nocK  to  Kingston,  in  Jamaica,  and  had  stowed  in  the 
vessel  a  •quantity  of  malt  liquor,  potatoes,  ^c,  as  a 
private  adventure  for  the  market  of  that  town.  Be- 
fore the  ship  sailed,  however,  the  cbarrer  and  his 
owners  disag^ed,  and  he  was  superseded  oy  the  sus- 
pender, to  whom  he  intrusted  the  delivery  of  his  ad- 
venture, along  with  a  letter  to  Messrs  Bogle  and  Co., 
who  were  the  general  consignees  of  the  ship  and  her 
cargo.  The  suspender  accordingly  undertook  the 
charge  of  delivery  gatuitously,  and  the  goods  and  let- 
ter of  consignment  were  lanaed  by  the  second  mate, 
at  the  wharf  of  Messrs  Bogle  and  Co.,  and  delivered 
to  James  Jones,  their  wharfinger.  A  correspondence 
some  time  thereafter  took  place,   between  Messrs 


Bogle  and  Co.  and  the  charger,  in  which  they  stated, 
that  neither  the  goods  nor  the  letter  in  question  had 
ever  been  left  with  them  ;  but  they  afterwards  men- 
tioned in  a  postscript,  that  they  had  learned  from 
Jones  that  the  goods  were  left  by  the  suspender  with 
him,  for  his  disposal,  and  that  he  paid  the  suspender 
for  them.  They  admitted  that  Jones  was  their  vohar/^ 
inger,  when  the  suspender  was  at  Kingstone,  but 
that  he  had  since  left  them.  The  charger  then  raised 
an  action  in  the  Admiralty  Court,  for  payment  of  the 
value  of  the  cargo,  and  also  for  the  profits  which  be 
might  have  realised  on  the  adventure,  against  Bogle 
and  Co.,  in  the  first  instance,  and  alternately  against 
the  suspender;  and  the  Judge- Admiral,  on  2 1st  May 
1818,  inter  alia^ 

"  finds  no  evidence  that  the  defenders  were  acquainted  with  the 
wharfinger  having  received  the  goods  until  immediately  before 
the  writing  of  that  postscript :  Finds,  that  in  order  to  subject  the 
defenders,  Bogle  &  Company,  in  payment  of  the  claim  libelled, 
it  is  necessary  that  the  pursuer  should  establish  that,  by  the  prac- 
tice in  Jamaica,  a  delivery  of  consigned  goods  to  the  wharfinger 
of  a  mercantile  company,  with  the  relative  letter,  is  sufficient  to 
render  the  Company  responsible  for  the  consignment.'* 

In  January  1819,  a  new  action  was  raised  against 
Gillies,  the  suspender,  concluding  directly  against  him 
for  the  value  of  the  goods,  &c.,  and  likewise  for  the 
expenses  incurred  in  the  former  action.  These  actions 
having  been  conjoined,  the  Judge- Admiral,  on  6th 
January  1820,  found 

'*  it  incumbent  upon  the  defender  (suspender)  to  establish  that 
he  made  delivery  of  the  goods,  and  of  the  letter  accompanving 
them,  in  such  a  manner,  as  by  the  Uw  and  practice  of  the  Island 
of  Jamaica,  imposed  an  obligation  upon  Messrs  Bogle  &  Com- 
pany, the  consignees,  to  account  for  the  same.** 

A  proof  was  taken,  in  which  the  chief  mate  de« 
poned,  that  Jones  was  the  wharfinger  of  Messrs  Bogle 
and  Co.,  and  was  in  use  to  receive  goods  for  them  at 
said  wharf,  and  grant  receipts  therefor ;  and  that  the 
whole  cargo,  together  with  Smith*s  private  adventure, 
was  landed  at  the  wharf.  A  joint  case  was  then  pre- 
pared for  the  opinion  of  the  Attorney- General  of 
Jamaica,  who  gave  it  as  his  opinion,  that  as  the  wharf 
of  Messrs  Bogle  and  Co.  was  open  to  the  public,  as 
all  the  wharfs  at  Kingston  were,  and  was  not  exclu- 
sively appropriated  for  receiving  the  goods  of  the 
proprietors,  the  delivery  to  the  wharfinger  did  not 
oind  the  proprietors,  ana  it  was  the  duty  of  the  master 
to  have  delivered  the  invoices  and  letter  in  person 
at  the  counting-house  of  the  company,  which  was  close 
to  the  wharf;  for  the  company  had  a  right  to  de- 
termine whether  it  would  accept  the  consignment,  and 
thus  undertake  the  duty  of  consignee :  That  the  sus- 
pender had  not  done  all  which  he  ought  to  have  done, 
by  the  law  and  practice  of  Jamaica,  so  as  to  render 
Bogle  and  Co.  liable  for  the  goods  in  question.  On 
the  16th  September  1830,  the  Judge-Admiral  pro- 
nounced this  interlocutor : — 

"  Finds  it  admitted  by  the  defender,  Gillies,  and  instructed 
aliunde,  that  he  took  charge  of  the  goods  belonging  to  the  pur- 
suer in  the  manner  detailed  by  the  pursuer :  Finds  it  not  in- 
structed  by  Gillies,  that  be  executed  the  commission,  and  de- 
livered the  goods  to  Messrs  Bogle  and  Company,  in  such  a  man- 
ner as  to  render  the  latter  responsible  as  consignees,  by  the  law 
and  practice  of  the  Island  of  Jamaica ;  therefore,  finds  the  de- 
fender, Gillies,  responsible  for  said  goods ;  but  before  answer 
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OS  to  the  amount  of  the  sains  for  which  the  defender  is  liable, 
appoints  parties  to  be  heard  viva  voce :  Finds  the  defender  liable 
in  the  pursuer*s  expenses,  of  which  allows  an  account  to  be  given 
in,  and  remits  to  the  auditor  to  tax  the  same :  Assoilzies  the 
defenders,  Bogle  and  Company,  in  respect  that  the  pursuer  was 
justifiable,  in  the  circumstances  of  the  case,  to  include  them  in 
the  action,  Finds  the  pursuers  not  liable  in  their  expenses,  but 
reserves  to  the  defenders.  Bogle  and  Company,  their  claim  against 
Gillies  for  those  expenses  in  any  competent  action,  and  to  Gillies 
bis  defences  against  such  claim.** 

Tfie  charger  tben  lodged  a  condescendence  of  his 
claim ;  and  the  Admiralty  Court  having  been  abolished, 
the  cases  were  remitted  to  the  Sheriff  of  Renfrew, 
when  his  Lordship,  in  January  1831,  decerned  against 
the  suspender  for  the  sum  of  £404,  being  the  value  of 
the  goods  consigned,  with  £l5  per  cent,  of  expected 
profits,  together  with  interest  on  the  accumulated 
amount  of  said  principal  sum  and  profits,  and  also  the 
sum  of  £201  as  the  expenses  of  process.  The  sus- 
pender objected  to  the  expenses  of  the  first  action 
against  Bogle  and  Co.,  in  respect  that  he  had  never 
appeared  in  it  as  a  party.  The  Sheriff-substitute  re- 
pelled the  objection, — and  the  Sheriff-depute,  on  1st 
April  1831,  adhered.  The  suspender  intimated  his 
intention  to  advocate,  but  the  Sheriff-clerk  refused  to 
give  up  the  process,  and  issued  the  extract  six  days 
after  the  judgment  of  the  1st  April  1831 ;  and  Gillies 
having  been  charged  thereon,  ho  suspended  and  plead- 
ed, tn  liminei — That  having  intimated  to  the  Sheriff- 
clerk  in  due  time  his  intention  to  advocate,  caution 
Judicatum  solvi  having  formerly  been  found,  and  ad- 
ditional caution  offered,  if  necessary,  it  was  wrong 
to  refuse  the  process,  and  give  out  an  extract  be- 
fore the  expiry  of  the  fifteen  days,  and  that  in  these 
circumstances,  he  was  entitled  to  have  the  bill  of  sus- 
pension passed,  de  planoy  and  without  additional  cau- 
tion. On  the  merits,  he  maintained — That  a  g^ratuitons 
mandatory,  acting  at  the  desire  of  another,  and  in  a 
matter  from  which  the  mandant  can  alone  derive 
benefit,  is  not  legally  responsible  for  the  consequences 
of  any  thing  less  than  malajides,  or  gross  neglect  in 
the  execution  of  the  trust  committed  to  him.  An- 
swered,— The  preliminary  plea  is  untenable,  because 
the  interlocutor  on  the  merits  was  decided  by  the 
Judge-Admiral,  and  it  conld  not  be  advocated,  but  only 
reviewed  by  reduction.  The  findingps  of  the  amount  of 
the  price  by  the  Sheriff,  and  the  expenses,  might  have 
been  advocated,  but  the  suspender  did  not,  de  facto, 
lodge  a  bond  of  caution  in  compliance  with  the  43d 
section  of  the  Judicature  Act,  6  Geo.  IV.  c  120. 
An  intention  to  advocate,  without  lodging  the  bond 
required,  is  of  no  avail.  The  cAutAon  judicatum  sohh 
originally  found,  was  not  suflicient.  On  the  merits, 
the  charger  contended,  that  the  suspender,  by  beinff 
master  of  the  Neptune,  was  bound  to  take  charge  of, 
and  deliver  her  whole  cargo,  and  among  the  rest,  the 

goods  of  the  charger.  Any  freight  which  might  have 
een  charged  would  not  have  gone  to  the  suspender, 
but  to  the  owners.  It  is  of  no  moment  to  the  sus- 
pender whether  his  owners  charged  freight  for  the  re- 
spondent's goods  or  not,  for  the  proper  delivery  of 
tnese  goods  fell  within  the  scope  of  his  ordinary  duties 
as  shipmaster,  for  which  he  was  paid ;  and  therefore 
it  is  impossible  for  him,  in  a  question  with  the  re- 
spondent, to  be  held  a  gratuitous  agent.    Even  al- 


though this  were  not  the  fact,  and  the  suspender 
were  to  be  held  a  gratuitous  agent,  he  was  bound  by 
the  law  of  Scotland  to  use  such  care  in  the  delivery 
of  the -respondent's  goods,  as  a  prudent  man  wonld 
have  done  in  the  delivery  of  his  own.  Soeh  bad  not 
been  the  conduct  of  the  suspender ;  for  he  only  de- 
livered the  goods  at  Messrs  Bogle  and  Company's 
wharf,  which  was  open  to  the  public,  on  paying  wharf- 
age dues.  Nor  did  he  forward  the  letter  or  the  invoices 
to  these  gentlemen,  but  left  them  with  Jones  the 
wharfinger,  without  knowing  whether  he  had  power 
to  bind  Bogle  and  Company,  or  not.  Lord  Moncreiff, 
on  15th  June  1831,  refused  the  bill,  in  respect  a  man- 
datory resident  in  this  country  bad  not  been  si»ted ; 
and  Gillies  having  reclaimed,  the  Second  Division,  on 
24th  February  1832,  of  consent  remitted  the 

"case  to  the  Lord  Mackenzie,  Ordinary,  to  bear  parties,  and 
discuss  the  reasons  on  the  bill ;  and  witb  power  to  bis  Lordship 
to  dispose  thereof,  as  to  bis  Lordsbip  sball  seem  just,  by  refusing 
or  passing  tbe  bill  of  suspension ;  and  decern.** 

Bis  Lordship  having  heard  parties,  and  made  ari- 
zandum  with  the  process,  pronounced  this  interlocs- 
tor  on  10th  March  1832^— 

**  Repels  tbe  reasons-of  suspension :  Finds  tbe  letters  orderlj 
proceeded,  except  in  relation  to  tbe  value  of  tbe  potatoes,  and 
profit  on  tbe  same,  wbiob  finds  amount  to  jC16,  13.  6. ;  to  wiiich 
extent  only  suspends  tbe  letters,  and  decerns :  Finds  the  eoio- 
plainer  liable  to  tbe  respondent  in  expenses,  of  which  appoints 
an  account  to  be  given  in,**  &c — Note. — Tbe  cbaiger  declines  • 
remit  to  tbe  Sheriff,  to  take  proof  as  to  tbe  amount  of  the  value 
of  tbe  potatoes,  and  profit  thereon.  The  suspender,  in  tike 
manner,  declines  a  remit,  to  take  proof  as  to  tbe  amount  of  the 
profit  on  tbe  adventure.  Tbe  Lord  Ordinary  is  satisfied  that 
tbe  suspender  undertook  to  do  tbe  ordinary  duty  of  a  shipmaster, 
taking  charge  of  consigned  goods,  in  relation  to  these  goods, 
though  he  might  decline  to  claim  any  payment  for  that  duty. 
Smith  must  have  been  insane,  if  be  bad  let  his  goods  go  away  to 
tbe  West  Indies,  without  aa  understanding  to  that  effect  ;-4Dd 
certainly  there  was  a  palpable  failure  in  that  duty,  when  tbe 
goods  and  letters  were  both  given  to  tbe  wharfinger,  and  the  mat- 
ter never  mentioned  in  any  way  to  the  consignees.** 

Gillies  reclaimed,  and  pleaded,  That  as  he  had  gra- 
tuitously undertaken  the  charge  of,  and  had  bona  fide 
delivered  the  goods  in  question  to  Jones,  whom  Bogle 
and  Company  admitted  was  their  wharfinger  at  the 
time — that  it  was  the  same  as  delivery  to  them,  sod 
therefore  that  he  was  not  liable* 

Lord  Juitice'Clerk  said  it  was  not  necessary  to  bear  the  otbfr 
party.  He  was  quite  clear  that  tbe  plea  of  bona  fides  would  not 
avail,  where,  as  in  tbe  present  case,  a  positive  duty  had  lieen 
undertaken.  Gillies  bad  agreed  to  deliver  the  goods  of  tbe 
charger,  and  also  the  letter  to  Bogle  and  Company,  and  be  bad 
done  neither.     He  thought  the  interlocutor  right. 

The  other  Judges  concurred,  and  the  Court  adhered. 

Suspender^B  Authorities.  ^-Roman  Law,  Pand.  Lib.  XIII* 
tit.  5, 1.  5,  sec.  2.  Instit.  Lib.  IIL  tit.  15»  sec.  3.  Ersk.  Ill 
S^  sec.  96.  Paley  on  Principal  and  Agent,  cb.  1.  p.  I.  sec  i 
and  2,  and  p.  7.  Jones,  on  Bailments,  p.  10,  20.  H.  Bl«ck- 
stone's  Reps.  Vol.  I.  p.  1S8. 

Second  Division. — Lord  Ordinary,  Mackemcie.— ^d.  Tktn 
of  Faculty(  Hope)  and  James  Miller.— ^ft.  Janeaon  and  Netrn* 
-~John  Gibson,  Solicdtor,  and  SmeUie  &  J.  Murdoch,  &&C-> 
Agents— Mr  B^Uand,  Clerk [/.  W,  J7.] 

I2th  June  1832. 

No.  S78. — AbchibaU)  Wilson  &  Others,  Defenders  j-  P'- 
tUionert,  v.  Duncan  Sinclair,  Sespondent  j-  Pursuer, 

Expenses— Appeal— ^  parti/  having,  inter  alia,  oUainedare- 
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versal  bif  the  House  of  Lords,  of  a  judgment  of  the  Lord  Ordi- 
fuiry,  finding  him  not  entitled  to  expenses ;  biU  the  judgment  of 
reversal  having  contained  no  remit  to  the  Court  of  Session  to  pro- 
ceed farther  ;  and  the  cause  haoini*  been  exhausted  upon  the  merits 
bt/  the  judgment  of  the  House  of  Lords — Held^  that  this  Court 
had  no  power  to  give  expenses  prior  to  ajtpeal. 

Thi*  was  a  petition  to  apply  the  judgment  of  the 
House  of  Lords,  in  the  case  reported  ante,  Vol.  III. 
No.  3,  p.  123.  The  Lord  Ordinary  on  13th  No- 
vember 1827, 

**  sustains  the  defence,  assoilzies  the  defenders,  and  decerns, 
but  Unds  no  expenses  due.** 

Against  this  interlocutor  the  pursuers  reclaimed  up- 
on the  merits, — and  the  defenders,  in  so  far  as  it  found 
no  expenses  due  to  them,  also  oresented  a  reclaiming 
note,  and  prayed  the  Court  to  alter,  and  find  them  en- 
titled to  expenses.  Upon  adrising  these  notes,  the 
Court  (1 2th  February  1828,)  pronounced  the  follow- 
ing interlocutor ; — 

<*  The  Lords  having  resumed  the  consideration  of  this  note, 
and  of  the  other  note  for  Duncan  Sinclair,  with  the  other  papers 
in  the  cause  :  Before  answer,  recal  the  interlocutor  complained 
of,  to  the  effect  of  allowing  the  pursuer  to  amend  his  fifth  plea 
in  law ;  and  remit  to  the  Lord  Ordinary  to  hear  parties,  and  to  do 
farther  in  the  cause,  as  to  his  Lordship  sbaU  stem  proper." 

An  additional  plea  in  law  having  been  stated  upon 
record,  the  Lord  Ordinary  reported  the  cause  upon 
cases  to  the  Court.  At  advising  which,  this  interlocu- 
tor was  pronounced  on  12th  February  1829: — 

'<  The  Lords,  in  respect  of  the  vitiation  of  die  bill,  and  the 
illegality  of  the  protest,  and  diligence  thereon,  Find  the  defen- 
ders, Archibald  Wilson,  James  Jamieson,  and  John  Maclellan, 
jointly  and  severally,  liable  in  repetition  to  the  pursuer  of  the 
sum  of  ^116,  4.  9.  Sterling,  paid  by  the  pursuer  to  the  defen- 
ders, with  interest  since  the  12th  day  of  March  1822  years,  and 
decern  accordingly:  And  further,  remit  to  the  Lord  Ocdipanr 
to  hear  parties  on  the  other  conclusions  of  the  libel  for  relief ; 
also  find  the  said  defenders,  Archibald  Wilson,  James  Jamieson, 
and  John  Maclellan,  jointly  and  severally,  liable  to  the  pursuer 
in  expenses ;  appoint  an  account  to  be  given  in,  and  remit  the 
account  to  the  auditor  to  be  taxed,  and  to  report." 

The  defenders  appealed  to  the  House  of  Lords,  not 
«nly  against  the  last  judgment,  but  also  in  express 
terms  against  the  interlocutor  of  the  Lord  Ordinary, 
of  13th  November  1827,  finding  no  expenses  due. 
Upon  this  appeal  the  House  of  Lords  pronounced  the 
following  judgment : 

'<  After  hearing  counsel,  as  well  on  Tuesday  the  SOth  day  of 
November  last,  as  on  Saturday  the  4th  day  of  this  instant  De- 
cember, upon  the  petition  and  appeal  of  Archibald  Wilson,  James 
Jamieson,  and  John  Maclellan.  individual  partners  of  the  late 
firm  of  Wilson  and  Maclellan,  merchants  in  Greenock,  com- 
plaining of  an  interlocutor  of  the  Lord  Ordinary  in  Scotland,  of 
the  13th  November  1827,  in  so  far  as  it  does  not  find  the  peti- 
tioners entitled  to  expenses ;  and  also  of  two  interlocutors  of  the 
Liords  of  Session  there,  of  the  First  Division,  of  the  12th  day  of 
February  1888,  and  12th  day  of  February  1829,  and  praying 
that  the  same  might  be  reversed,  varied,  or  altered,  or  that  the 
appellants  might  have  such  relief  in  the  premises,  as  to  this 
house,  in  their  Lordships'  great  wisdom,  should  seem  meet ;  as 
also  upon  the  answer  of  Duncan  Sinclair,  residing  at  Eh-ig  in 
Appin,  put  in  to  the  said  appeal,  and  due  coasideiation  had  this 
day  of  what  was  offered  on  either  side  in  this  cause :  It  is  order- 
ed and  adjudged,  by  the  Lords  Spiritual  and  Temporal  in  ParUa- 
ment  assembled,  that  the  interlocutors  complained  of  in  the 
said  appeal  be,  and  the  same  are  hereby  reversed.** 

The  defenders  then  presented  the  present  petition 
to  apply  this  judgmeaty  and  co«tendeo»  that  under  it 


they  were  entitled  not  merely  to  be  relief  ed  of  the  ex- 
penses found  hy  this  Court  due  to  the  pursuers^  but 
were  also  entitled  to  expenses  incurred  in  this  Court 
prior  to  appeal.  This,  it  was  contended,  was  a  ueces- 
sary  result  of  the  reversal  of  the  Lord  Ordinary's  in- 
terlocutor finding  them  not  entitled  to  expenses.  For 
the  respondents  it  was  argued,  That  it  was  not  com- 
petent for  the  Court  to  award  expenses  prior  to  ap- 
peal, unless  there  was— L  An  express  order  in  the 
judgment  of  the  House  of  Lords  so  to  do;  or,  IL 
The  judgment  did  not  exhaust  the  cause,  but  left  some 
ulterior  questions  to  be  decided;  or,  IIL  Unless 
there  was  at  least  a  remit  to  this  Court  to  proceed 
farther  in  the  cause  as  should  be  just. — IV.  That  none 
of  these  occurred  in  the  pref<ent  case.  Mutual  minutes 
were  ordered,  at  advising  which, 

Lord  Craigie, — I  think  this  is  truly  a  question  as  to  the  inter- 

?retation  to  be  put  on  the  judgment  of  the  House  of  Lords ;  and 
conceive  we  arc  entitled  and  bound  to  inquire  into  its  meaning. 
The  question  is  just,  whether  a  reversal  of  a  judgment  finding 
no  expenses  due,  necessarily  implies  the  reverse.  I  think  there 
can  be  no  doubt  what  is  meant  by  the  judgment ;  and  the  result 
in  the  case  of  M'Tavish  was  in  favour  of  mv  opinion.*  I  tbiuk 
we  should  consult  with  the  other  Judges  bemre  finally  disposing 
of  the  case. 

Lord  Gi^iffj— The  only  question,  I  think,  is,  whether  we  should 
consult  the  other  Judges ;  for  I  think  we  can  pronounce  no  other 
judgment  than  what  was  pronounced  in  the  case  of  M^TsvlsIk 

Lord  President, — I  concur  with  Lord  Gillies.  If  there  be  no 
remit  by  the  House  of  Lords,  and  there  is  none  here,  the  Court 
of  Session  can  do  nothing.  It  ought  to  be  a  lesson  to  parties 
to  take  care  to  ask  the  House  of  Lords  what  is  meant  by  the 
ju^ment  in  such  points  in  future,  and  get  it  inserted  in  the 
judgment. 

Lord  Balgray  concurred  with  the  Lord  President  and  Lord 
Gillies,  and  observed,  that  the  case  of  Beid  v.  Hopes  was  quite 
different  from  the  present. 

The  Court  pronounced  this  interlocutor : — 

**  They  apply  the  judgment  of  the  House  of  Lords ;  assoilzie 
the  defenders,  and  decern ;  but  in  respect  that  the  Court  has  no 
power  to  award  to  the  petitioners  the  expenses  prior  to  appeaJ, 
and  in  respect  it  is  admitted  that  the  judgment  of  the  House  of 
Lords  had  been  executed  by  repayment  b^  the  respondent  of 
the  sums  decerned  for  by  the  judgment  of  this  Court,  Refuse 
the  prayer  of  the  petition,  quoad  ultra :  Find  the  petitioners 
liable  to  the  respondent  in  the  expenses  incurred  by  him  under 
said  petition ;  appoint  an  account,"  &e. 

Respondent's  Authorities. — Geddes  v.  Walker,  16th  Febru- 
ary 1816.  Wilson  v.  Laidlaw,  18th  June  181  a  Beid  v.  Hopes, 
18th  November  1825.  M*Tavish  v.  Turner,  12th  February 
I    1831. 

First  Division.^>^cl.  Dean  of  Faulty  (  Hope),  Buchanan. — 
Ait.  Jameson,  A.  Wood. — H.  Macqueeo  and  A.  Clason,  W.S., 
Agents.— Sir  R.  Dundas,  Clerk — [J.  W.  D.] 

12/ A  June  1832. 

No.  379.— Geoagb  Binnib,  Suspender,  v,  Nkil  M'Hillan, 

Respondent. 

Expenses — Lawburrows—- CVrcumstoncef  in  which  a  party,  succes- 
ful  in  a  suspension  and  liberation  against  a  warrant  upon  a 
}>eiilionjor  lawburroios,  was  found  entitled  to  expenses. 

The  suspender  had  incurred  some  debts  to  the  re- 
spondent, who  was  a  grocer.  For  these  the  latter  raised 
action,  obtained  decree,  and  arrested  the  former's  wages 
as  a  sailor.  It  was  in  consequence,  as  alleged,  of  the  re- 

•  The  Court  had  refused  expenses  in  the  case  of  M*Tavisb, 
but  the  unsuccessful  party  having  appealed  against  the  judgment, 
his  opponent  comimMuised  the  case,  by  paying  the  expenses. 
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sentment  exhibited  by  tbe  saspender  that  the  respon- 
dent petitioned  for  lawbarrows.  In  August  1826,  he 
applied  for,  and  obtained  the  following  interlocutor 
from  the  Magistrates  of  Greenock : — 

*'  The  Magistrates  having  considered  the  petition,  allowed  the 
nharger  to  appear  and  make  oath  ;  and  he  having  done  so,  the 
Magistrates,  on  the  same  day,  having  resumed  consideration  of 
the  petition  and  oath,  ordain  tbe  com  plainer  and  his  wife 
to  find  caution  in  their  Court-hooks,  to  the  extent  of  £3  each, 
within  three  days  after  being  required  thereto,  with  certification 
that  if  either  or  them  fail  so  to  do,  grants  warrant  to 
officers,  to  apprehend  them,  or  the  defaulter  of  them,  and  im- 
prison them  in  the  Bridewell  of  Greenock,  therein  to  remain 
until  they  shall  find  caution." 

On  this  warrant,  Binnie,  who  did  not  find  caution, 
was  imprisoned  on  tbe  24th  of  December  1830,  at  an 
interval  of  several  years.  The  day  after  his  com- 
mitment, he  applied  for  aliment,  and  was  opposed,  on 
the  ground  of  his  being  imprisoned  ob  turpam  cau- 
sam,  and  having,  as  alleged,  refused  to  sign  a  letter 
obliging  himself  to  keep  the  peace.  He  then  present- 
ed a  bill  of  suspension  and  liberation.  Next  day  he 
was  liberated  by  order  of  the  respondent.  The  Lord 
Ordinary,  13th  January  1831,  passed  the  bill  without 
caution,  adding  the  following 

**  Note, — By  passing  the  bill,  the  Lord  Ordinary  means  no  more 
than  that  the  questions  involved  in  it,  if  insisted  in,  require 
more  discussion  than  he  can  give  iti  the  Bill-Chamber.  The 
questions  to  which  he  chiefly  refers,  are, — 1«<,  Whadier  it 
was  legal  to  act  on  the  warrant  of  lawburrows  upon  tbe  old 
charge,  after  it  had  lain  dormant  for  more  than  three  years  ? — 
And,  2<2,  Whether  the  warrant  itself  was  legal,  in  so  far  as  it 
expresses  an  imprisonment  in  bridewell,  which  is  contrary  to  the 
terms  of  the  application,  and  which,  though  the  bridewell  of 
Greenock  may  be,  by  statute,  made  competent  to  be  used  as  a 
jail,  might  imply  an  imprisonment  to  hard  labour,  in  a  warrant 
designating  it  as  bridewell.  This  is  not  tbe  objection  taken, 
bat  the  Lord  Ordinary  thinks  it  his  duty  to  advert  to  it." 

The  suspender  pleaded — L  There  was  no  just  or 
gufficient  ground,  either  for  tbe  application  for  law- 
burrows,  or  for  the  execution  of  the  pretended  war- 
rant  of  imprisonment. — IL  A  charge  to  find  lawbur- 
rows is  not  regular  or  effectual,  unless  a  full  copy  of 
the  deliverance,  requiring  caution  to  be  found,  be 
served  upon  the  party  against  whom  the  application 
is  preferred ;  and  in  particular,  it  is  indispensible  to 
the  validity  of  such  charge,  that  the  copy  shall  contain 
the  certi6cation  or  penalty  for  enforcing  the  order  to 
find  caution. — 11 L  A  warrant  for  imprisonment  of 
the  party  ordained  to  find  lawburrows,  cannot  be  law- 
fully granted,  until  the  failure  to  find  caution  is  duly 
certified  to  the  Judge  by  the  clerk  of  Court. — IV.  A 
warrant  of  imprisonment  for  failure  to  find  lawbur- 
rows, contained  in  the  same  interlocutor  which  or- 
dains the  security  to  be  found,  is  illegal.  The  certifi- 
cation in  such  interlocutor  or  order  ought  to  be,  that 
if  the  caution  required  be  not  found  within  the  days 
of  the  charge,  "  warrant  will  be  granted  to  apprehend 
and  imprison  the  party  till  it  shall  be  found." — V.  A 
charge  on  a  decree  of  lawburrows,  after  the  lapse  of 
year  and  day,  is  ineffectual,  either  to  demand  from  the 
Judge  a  warrant  of  imprisonment  for  failure  to  find 
caution,  or  to  anthorize  execution  of  such  warrant, 
even  if  legally  obtained  previous  to  the  expiration  of 
the  year. — VI.  The  execution  of  the  pretended  war- 
rant on  which  the  complainer  was  incarcerated  having 


taken  place  more  than  three  years  after  the  date,  both 
of  the  warrant  and  expired  charge,  was  an  act  of 
gross  oppression  and  illegality. — Vil.  Where  the  par- 
ty who  has  obtained  a  warrant  of  lawbarrows,  makes 
no  attempt  to  put  the  warrant  in  force,  for  sach  length 
of  time  as  may  induce  a  reasonable  belief  in  the  party 
complained  against  that  it  is  not  the  intention  of  the 
former  to  compel  the  finding  of  caution  by  means  of 
imprisonment,  the  only  legal  mode  of  teekittg  redress, 
in  virtue  of  the  process  of  lawburrows,  for  any  subse- 
quent act  of  violence,  is  an  action  of  contravention. 
The  respondent  pleaded — I.  As  there  is  no  law  or  au- 
thority which  declares,  that  a  charge  upon  a  lawbur- 
rows expires  within  any  given  time,  the  charger  was 
entitled  to  enforce  the  lawburrows,  when  a  repetition 
of  the  hostile  conduct  of  the  suspender,  expressly  of- 
fered to  be  proved,  rendered  that  necessary  for  his 
protection. — II.  The  charge  given  in  this  case  was  re- 
gular, and  according  to  common  form.  AmWrict^  of  fix 
days  is  hot  generally  given  in  lawburrows,  proceeding 
from  Inferior  Courts,  which  commonly  allow  only  i6 
hours.  But,  at  any  rate,  as  the  lawbarrows  was  serv- 
ed personally  on  the  suspender,  he  was  bound  either 
to  have  found  the  caution  required,  or  to  hare  ob- 
jected debito  tempore  to  the  charge. — ill.  The  warrant, 
as  granted  by  the  Bailies,  was  regular  and  unexcep- 
tionable, seeing  that  the  Jail  and  Bridewell  of  Gree* 
nock  are  synonymous  terms,  and  refer  to  the  same 
place  of  confinement. — IV.  The  whole  conduct  of  the 
charger,  in  the  enforcement  of  his  warrant,  was  rea- 
sonable, lenient,  and  forbearing  towards  the  suspen- 
der, in  so  far  as  he  offered,  before  the  suspender  was 
incarcerated,  to  be  satisfied  with  his  own  engagement 
to  keep  the  peace ;  and  the  suspender's  pretences  for 
refusing  to  sign  such  a  letter,  were  utterly  groundlesi 
and  false,  as  well  as  hb  excuses  for  refusing  the  sub- 
sequent propositions,  repeatedly  made  to  the  same 
effect  by  the  charger. 

<<  The  Lord  Ordinary  (8tb  February  1832,)  having  betnd 
parties*  procurators,  and  thereafter  considered  the  dosed  record, 
and  whole  process,  Sustains  the  reasons  of  suspension,  suspends 
the  letters  simpticiter,  and  decerns  :  Finds  no  expenses  due  to 
the  suspender." 

The  suspender  reclaimed  as  to  expenses.  At  ad- 
vising. 

The  Lord  Justice-Cierk  observed,  that  it  was  not  in  the  power 
of  the  Court  to  refuse  expenses,  if  there  were  good  reasons  for 
sustaining  the  reasons  of  suspension.  The  judgment  of  tie 
Lord  Ordinary  to  that  effect  stood  unreclaimed  against.  Ex- 
penses were  due,  even  without  looking  to  the  merits. 

Lord  Meadowbank  felt  convinced  that  there  might  be  more 
oppression  exercised  under  the  legal  form  of  a  petition  for  law- 
burrows, than  in  almost  any  other  way.  He  remembered  a  csie 
in  which  a  Leith  porter  applied  for,  and  obtained  a  lawburrowB, 
against  an  old  woman  who  was  bedrid.  He  himself  asked  leare 
to  write  a  reclaiming  petition  for  her ;  but  ahe  unfortunately 
died  in  the  meantime,  and  there  was  an  end  of  the  case; 

The  Court  altered  as  to  expenses,  and  gave  them 
to  the  suspender. 

Authorities  for  Suspender Tait*8  Justice  of  Peace,  p.  278. 

Laird  of  Smiton  v.  Learmonth,  14th  January  1619;  M*  B031; 
M'Donald,  1624. 

Authority  for  Respondent — Tait's  Justice  of  Peace,  p.  274 

Second  Division. — Lord  Ordinary,  Mackenzie. — Jet.  Skene 
Sommerville. — Alt,  Cuninghame.—  John  Kennedy,  C.  S.,  and 
John  Patten,  W.S.,  Agents.— Mr  Feiguson,  Cleik.^7.  C] 
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Na  380.— Lieut. -Ck>r.ONBL  Henry,  Pursuer^  v,  John  Watt 

AND  OtU£B8>  Defenders 

Entail — Destination — A  party  having  executed  a  strict  entail  in 
fivour  of  A,  J9.,  and  the  htnr»-male  of  his  body ;  whom  failings 
C.  /?.,  and  the  heirs-nuile  »/  /iw  body;  whom  Jailing^  hi%  heirs 
and  assignees  whomsoever ;  and  C,  />.«  without  heirs-malf  of  his 
My,  having  fjredeceased  A.  B, — Held^  in  a  question  with  the 
AWri  of  line  of  C,  1),,  thtU  A.  B.  w€is  unlimited  Jtar, 

Robert  Watt,  24th  April  1780,  executed  a  deed,  by 
which  he  conveyed  the  lands  of  VVoodend  and  others, 
under  the  fetterfi  of  a  strict  entail,  to 

"  Mungo  Henry,  my  rouMngerman,  in  liferent,  and  to  Patrick 
Henry,  only  son  now  in  life  of  the  said  Mungo  Henrj,  also  in 
liferent,  for  bis  liferent  use  only,  after  the  death  of  the  said 
^luuijo  Henry,  and  to  Robert  Henry  (the  pursuer),  only  son  of 
tlic  Niid  Patrick  Henry,  in  fee.  and  the  heirs-raale  of  tne  body 
of  the  said  Robert;  whom  failing,  to  Robert  Watt,  lawful  son 
of  Andrew  Watt,  present  tacksman  of  Campsie,  my  cousin,  and 
the  heirs-male  of  bis  body ;  whom  failing,  to  his  heirs  and  assig- 
uees  whomsoever." 

The  pursuer  succeeded  to  the  estate ;  and  Robert 
Watt,  the  next  substitute,  and  last  member  of  taillie, 
Imving  died  in  1800,  without  male  issue  of  his  body, 
the  pursuer,  who  had  no  heirs-male  of  his  body,  brought 
the  present  action  against  John,  the  immediate  younger 
brotiier  of  Robert  Watt,  and  also  against  the  chil- 
dren of  John's  body,  concluding  to  have  it  found  and 
declared, 

*'  that  the  pursuer,  in  consequence  of  the  death  of  Robert  Watt, 
uithout  lawful  issue  of  bis  body,  holds  the  said  lands  and  estate 
of  Woodend,  &c.,  and  others,  in  fee-simple,  except  as  in  a  ques- 
tiun  with  the  heirs-male  of  the  pursuer's  own  body,  and  is  en- 
titled to  dispose  thereof  at  pleasure,"  &c. :  "  That  the  defenders 
bad  no  right  to  the  estate  under  the  said  entail,  but  that  the 
ne  was  at  an  end  by  the  death  of  Robert  Watt,  without  male 
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issue. 


In  defence,  it  was  pleaded,  That  the  entail  provides, 

'*  that  it  shall  not  be  lawful  to,  nor  in  the  power  of  the  said 
Robert  Henry,  or  the  heirs-maJe  of  his  body,  to  alter  thia  pre- 
sent disposition  or  order  of  succession  hereby  prescribed,  or  to 
seil,  alienate,  or  dispone,  &c.,  or  to  do  or  grant  any  deed,  directly 
or  indirectly,  thereby  the  right  of  succession  of  the  said  Robert 
Watt  and  his  foresaids  thereto,  in  the  event  of  the  failure  of  the 
said  Robert  Henry,  and  the  heirs-male  of  his  body,  may  benny- 
wise  hurt,  prejudged  or  disappointed  :'* 

That  the  foresaids  of  Robert  Walt,  are  bis  heirs  of 
)ine  ur  whatsoever,  as  well  as  the  heirs-male  of  his 
body ;  and  that  the  pursuer,  or  the  heirs-male  of  his 
body,  are  as  effect ually  restrained  from  doing  any  act 
by  which  such  heirs  of  line  might  be  disappointed,  as 
he  would  hare  been,  had  Robert  Watt  left  male  issue 
of  his  own  body :  That  the  deed  is  more  of  the  nature 
of  a  peculiar  conditional  settlement  than  an  ordinary 
entail,  and  its  object  being  to  secure  the  estate  to 
Robert  Watt  and  his  heirs  generally,  in  fee-simple, 
the  pursuer  is  bound  by  that  condition. 

The  Lord  Ordinary,  on  8th  February  1832,  re- 
pelled the  defence,  ana  decerned  in  terms  of  the  libel, 
and  of  consent,  found  neither  party  entitled  to  ex- 
penses. 

The  defenders  having  reclaimed,  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehousc. — Act,  Skene, 

A.   Wood.— ^//.  Keav,  Rutberfurd C,   C.   Stewart,  W.S., 

and  George  Heggie,  W.S.,  Agents Sir  R.  Dundas,  Clerk.^ 

[X  r.  I?.] 
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No.  881. — George  Gordon  &  Alexander  Strwart,  Pur* 
suerSt  V.  Alexander  Lawrence,  Defender, 

Contract— Sale— i^  ;>ai*l^  having  contracted  with  a  proprietor  for  the 
slater  work  of  premises,  upon  the  footing  of  a  certain  description 
of  dales,  at  a  fixed  price,  btinsi  furnished ;  but  the  quarrier  hav^ 
ingfurnitJied  slates  of  inferior  value,  which  were,  however,  not 
objected  to  by  the  proprietor  j  and  the  tlater  having  obtained 
full  paymetU  of  the  contract  price — Circvmslances  in  which 
held,  that  he  was  liable  to  the  quarrier  for  the  higher  value  for 
the  whole  slates,  although  some  of  them  were  ofinfirior  quality. 

The  pursuers,  in  1 829,  were  tacksmen  of  the  Cors- 
kie  and  Kirkney  slate  quarries ;  and  the  Duke  of 
Gordon  being  about  to  erect  certain  offices  at  Gordon 
Castle,  directed  estimates  to  be  lodged.  Their  over- 
seer, Mr  Jessiman,  gave  in  an  estimate,  offering  to 
furnish  the  slates  necessary,  accordinc^  to  a  specifica- 
tion prepared  by  Mr  Simpson,  fmm  their  quarries  of 
Corskie,  at  the  rate  of  £:3,  15s.  per  rood.  This  esti* 
mate,  the  pursuers  alleged,  but  the  defender  denied, 
had  been  prepared  by  Jessiman,  in  concert  with  the 
defender.  It  was,  however,  althougli  signed  by  Jessi- 
man, admitted  to  be  in  the  defender's  hand-writing* 
This  estimate  was  approved  of  on  16th  May;  and  on 
20th  May,  the  defender,  who  bad  recommended  the 
Corskie  slates  to  be  used,  gave  in  the  following  offer 
to  execute  the  slater  work,  including  the  price  of  the 
slates  then^selves : 

"  I  shall  execute  the  slater  work  intended  to  be  done  this  year, 
agreeably  to  the  specifications  thereto,  and  plan  thereto  referred, 
as  under  noted  ;  viz. 

'*  Large  court  slates  from  Corskie,  say  jC502    0    0 
Small  bell  court  slates  from  Kirkney,        51    0    0 


£553    0    0" 


This  estimate  was  also  accepted  of,  and  the  defen* 
der  beg^n  to  execute  the  work.  In  consequence, 
however,  of  not  being  supplied  with  a  sufficient  quan- 
tity by  the  pursuers,  considerable  delay  was  occa- 
sioned, and  ultimately,  the  pursuers  being  unable  to 
furnish  the  requisite  number  of  slates  from  Corskie 
quarry,  proposed  to  the  Duke's  manager  to  substitute 
Airkney  slates,  which  were  worth  only  £2,  lOs.  per 
rood.  This  was  at  last  agreed  to,  and  the  slater- 
work  was  completed,  and  the  whole  contract  price 
paid  to  the  defender.  Thereafter,  the  pursuers  ap- 
plied to  the  Duke's  factor  for  payment,  alleging  that 
they  did  not  contract  upon  the  credit  of  the  defender, 
or  look  to  him  for  payment,  but  to  his  Grace,  'i'he 
factor,  however,  having  declined  paying  the  amount, 
the  pursuers  received  £220  from  the  defiender,  in  part 
payment  as  they  alleged,  but  which  he  denied, — and 
thereafter  brought  the  present  action,  concluding  for 
the  balance  at  the  rate  of  £3,  15s.  per  rood,  as  if  the 
whole  slates  had  been  Corskie  slates. 

In  support  of  this  demand  they  pleaded — I.  That 
the  defender  having  been  a  party  to  the  agreement 
with  the  Duke's  manager,  to  furnish  the  slates  at 
that  rate,  and  having  adopted  it  in  the  estimate 
given  in  by  him,  and  of  which  he  received  payment, 
was  bound  to  settle  for  the  slates  so  furnished  on  that 
footing. — II.  That  the  substitution  of  Kirkney  for 
Corskie  slates  having  been  sanctioned  by  the  Duke's 
manager,  and  the  defender  having  received  payment 
as  if  there  had  been  no  alteration^  was  bound  to  pay  the 
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liighest  rate  to  the  pursuers.  The  defender  pleaded — 
I.  That  the  pursuers  were  not  entitled  to  claim  aniinst 
the  defender  under  a  contract  entered  into  witn  the 
Duke,  but  which  the  defender  never  adoptedw*-*II. 
The  defender  could  not  be  liable  to  the  pursuers  for 
more  than  the  fair  price  of  Kirkney,  so  far  as  they 
were  substituted  for  Corskie  slates ;  and  the  former 
being  £] ,  58.  per  rood  less  in  value  than  the  latter,  the 
pursuers  could  only  demand  payment  of  the  lesser  sum. 
— III.  The  defender  had  a  good  claim  for  abatement 
from  llie  price  of  the  slates,  in  consequence  of  the  loss 
he  sustained  through  neglect  of  the  pursuers  to  fur- 
nish the  slates  in  terms  of  the  contract. 

The  Lord  Ordinary,  on  7th  February  18329  pro- 
nounced the  following  interlocutor : 

*'  The  Lord  Ordinary  having  heard  counsel  for  the  parties 
on  the  closed  record,  in  respect  the  Duke  of  Gordon  acquiesced 
in  the  change  of  Corskie  slates  for  Kirkney  slates,  or  others  of 
a  different  quality  from  those  originally  agreed  upon,  and  paid 
the  defender  at  the  same  rate  as  if  Corskie  slates  had  been  used  ; 
Finds  the  defender  liable  to  the  pursuers  for  the  slates  in  ques- 
tion, at  the  rate  of  £3,  156.  per  rood,  and  decerns,  reserving  to 
the  defender  such  deductk>n  as  be  may  be  entitled  to,  either 
on  accotmt  of  delay  on  the  part  of  the  pursuers  in  furnishing  the 
slates,  or  of  additional  trouble  or  expense  occasioned  to  him  in 
the  execution  of  the  work,  in  consequence  of  the  su'bstitution 
of  a  different  kind  of  slates  from  that  to  which  bis  contract  re- 
ferred :  Finds  the  defender  liable  in  expenses,  and  remits  the 
account  thereof  to  the  auditor,  to  tax  and  to  report." 

The  defender  having  reclaimed^ 

Lord  Batgroy, — I  think  the  interlocutor  is  right.  There  was 
first  Jessiman's  offer,  which  was  written  by  Lawrence ;  and  on 
the  footing  of  that,  there  is  the  specification  drawn  out,  I  sup- 
pose, by  Wagstaff,  in  which  he  says,  that  all  the  roofs  are  to  be 
covered  with  best  Corskie  slates, — and  if  all  the  slates  furnished 
had  been  Corskie,  could  there  have  been  a  question  that  Lawrence 
was  bound  to  pay  £S,  15s.  a-rood  for  them  ?  There  could  have  been 
none.  Lawrence  ^ves  in  his  estimate  on  this  footing,  and  Cors- 
kie slates  are  furnished  so  far :  but  then,  the  ouarriers  find  they 
can  only  furnish  Kirkney  slates.  There  I  think  the  Duke  of 
Gordon  was  entitled  to  object,  if  he  chose :  but  he  does  not ;  and 
when  he  says  I  don*t  object,  what  is  tiiat  to  the  slater.  He 
entered  into  Che  contract  on  the  footing  that  he  was  to  pay  jBS, 
15s.  jper  rood,  and  it  was  nothing  to  him  what  kind  of  dates  were 
furnished. 

Xord  Pretident  concurred. 

Lord  GUiies, — I  am  of  the  same  opinion,  but  I  think  there  are 
various  claims  of  deduction  here  that  are  well-founded.  All  that, 
however,  is  reserved. 

The  Court  adhered. 

First  Division — Lord  Ordinary,  Corehouse. —of c/.  Skene, 
Neaves — Jli,  Dean  of  Facultv  (Hope),Pyper R.  Robert- 
son, H.  Inglis  &  Donald,  and  Alexaader  Scott,  W.S.,  Agents. 
—Mr  BeU,  Cle^— [J.  JT.  />.] 

ISlh  June  1832. 

No.  982. — WiLUAH  Meek,  Mvocator,  p.  Alexandes  SiirrB, 

&c.  Respondents. 

Landlord  and  Tenant— Lease — Hypothec-— Sequestration •«- 
Poinding— Entail-^Crrf ain  lands,  partly  entailed,  partly  unen^ 
tailedf  oper  wtiieh  different  parties  heeame  eredkorsp  having  been 
prtoiouafy  let  by  ike  proprietor  at  cnejhrmt  smd  possessed  as  suchf 
allkough  the  reniowere  apporOoned^^the  creditoro  having  each  ap' 
plied  /or,  and  obtained  sequestration  of  the  whole  stocking,  with 
concurrence  of  the  landlord ;  and  a  third  party  having  svbseguent" 
ty  poinded — Held,  that  the  hypothec  was  not  affected  by  the  ap^ 
fropriation  of  particular  proportions  of  the  gross  rent  to  certain 
parts  of  the  firm — and  that  the  two  sequestrations  were  affecimai 
to  the  fail  oxtemt  of  the  landlordH  origfnol  right,  and  affiseted  the 
whole  subjects  on  any  paH  ofthe  lands,  in  security  ^theportioni 
of  rent  respectively  due  to  the  creditors. 


^  Rennie  granted  te  Thcttnfts  Meek  a  lease  of  Balli- 
liesh,  partly  entailed,  partly  unentailed,  for  13  years 
afYer  Martinmas  1828,  at  a  rent  of  £251,  or  £125  for 
each  portion.  The  unentailed  portion  was  attached  by 
the  sequestrated  Stirling  Bank  Company — ^the  entailed 
by  the  sequestrated  estate  of  John  Wright,  both  credi- 
tors of  Kennie  the  proprietor.  In  February  1830, 
bestial,  corns,  and  hay  were,  upon  two  separate  peti- 
tions, sequestrated  for  the  year's  rent  before  Martin- 
mas, on  each  of  these  portions,  and  warrants  granted  in 
terms  of  the  said  petitions.  The  advocator  held  Tho- 
mas Meek's  acceptance  for  £l95 ;  for  the  contents  of 
which,  on  the  2ist  of  July  1830,  he  poinded  thestock- 
ing  on  the  two  portions.  On  the  9th  of  August  1830) 
Smith,  trustee  on  the  two  sequestrated  estates,  with 
consent  of  Rennie,  presented  to  the  Sheriff  a  summary 
application  for  interdict  against  the  advocator,  setting 
forth,  That  Thomas  Meek  was  tenant  under  them,  at  a 
rent  of  £251,  payable  at  Martinmas  yearly — which  he 
was  owiuff  at  Martinmas  1829,  and  would  he  owinn; 
again  at  Nlartinmas  1830— and  for  which  two  sequestra- 
tions had  been  used,  on  5th  February  1830,  and  iih 
August  1830:  That  they  had  a  hypothec  over  the  stock- 
ing for  these  rents ;  and  that  the  advocator  proposed, 
nevertheless,  to  sell  it,  in  virtue  of  his  poinding,~and 
craving  interdict  aeeordingly.  In  the  answers,  the 
advocator  urged,  inter  alin^  the  distinction  between  the 
circumstances,  the  proprietors,  and  the  occupation  of 
the  entailed  and  unentailed  portions  of  the  lands— 
and  he  consigned  the  rents  of  1829  and  1830,  under 
condition  tliat,  before  they  should  be  uplifted,  he 
should  have  assignation  to  valid  sequestrations.  On 
the  22d  of  October  1830,  the  Sheriff 

«  Having  advised  the  closed  record,  now  that  die  paper  contain- 
ing the  heeds  of  lease  has  been  stamped.  Finds  that  the  pouid* 
ing  complained  of  by  the  pursuers,  being  of  efieeta  rabject  to 
their  rights  of  hypothec  for  rents,  payable  under  the  said  writing, 
it  was  competent  for  them  to  unite  in  the  present  applicttiai 
tor  redress :  Finds  the  pursuers  prefeimble  for  the  cnrrent  frir's 
rent  to  the  said  poinding,  which  was  eaecuted  currenu  termine, 
and  allows  them  to  uplift,  in  payment  thereof,  £251  of  the  sum 
consigned  by  the  defender,  at  the  tenn  of  Maitinnias  neit,  when 
the  said  rent  falls  due :  Finds,  in  reference  to  the  rent  of  crop 
1829,  that  two  sequestrations  were  applied  for  and  executed,  the 
one  at  the  instance  of  the  pursuer,  Alexander  Smith,  as  tmitee 
on  the  sequestrated  estate  of  the  Stirling  Banking  Company,  ami 
of  John  Wright,  residing  in  Stirling,  and  Archibald  Hill  Rennie, 
Esq.  of  Balliliesh,  for  his  interest,  for  the  rent  of  that  part  of 
the  property  under  entail,  and  the  other  at  the  instance  of  the 
said  Aleaander  Smith,  trustee  on  the  aequestrated  estate  of  the 
Starluig  Basking  Goiiipaiiy,and  the  said  Archibald  Hill  Rennie, 
for  his  interest,  for  the  rent  of  that  part  of  the  property  snentail- 
ed :  Finds,  that  by  such  sequestrations,  the  question  with  re- 
spect to  the  said  rents  must  be  regulated :  Before  further  an- 
swer, allow  parties  a  proof  of  all  facts  and  circumstances  tendinf 
to  show  the  particular  effecta,  specified  in  the  execution  of  poind- 
iog,  that  were  iadaded  in  the  inyentories  taken  ander  the  fore- 
said sequestration^  and  whether  then  aahject  to  the  right  of 
hypothec,  for  the  rent  of  the  entailed  lands,  or  to  the  rent  of 
hypothec,  for  the  rent  of  the  unentailed  lands,  or  to  both ;  allow^ 
each  party  a  joint  proof;  grants  diligence  against  witnesses  and 
harers,  and  commission  to  Mr  Harry  N*L«od,  writer  io  Perth, 
to  take  the  proof  the  9th  di^  of  November  next ;  and  appoints 
the  defender^  procwator,  at  the  foreaaid  diet,  to  give  In  ti  dn««°' 
of  the  proposed  assignation  to  the  pursuer's  right  of  hypothec" 

And  on  the  LSth  of  Jaaaary  1831, 

<'  Having  considered  the  proof  adduced  under  the  interiocutor 
of  the  22d  of  October  last,  the  memorials  for  the  parties,  and 
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whole  process,  Finds,  that  tbe  whole  premises  let  to  Thomas 
Meek,  by  the  heads  of  lease  in  process,  were  occupied  by  him  as 
one  farm,  which  was  managed  by  the  same  fiar,  and  pastured  by 
the  same  bestial,  and  which  were  fed  from  its  produce,  withoat 
regard  to  any  separate  interests  betwixt  the  entailed  and  unentail- 
ed lands,  and  that  this  continued  to  be  the  case  till  the  old  term 
of  Martinmas  1829 :  Finds,  diat  the  farm  steading,  used  for  the 
accommodation  of  the  bestial,  was  on  that  part  of  the  property 
under  entail,  and  that,  when  inventories  and  appraisements 
were  taken  under  the  sequestrations  awarded  of  the  tenant's 
effects,  the  whole  corns,  bestial,  stocking  and  effects,  were 
found  in  or  about  the  said  steading,  excepting  a  pair  of  harrows, 
which  were  upon  the  unentailed  property ;  Finds,  that  the  pro- 
prietor's  right  of  hypothec  for  the  rent  of  crop  1829,  of  the  un- 
entailed lands,  extended  to  all  the  bestial  and  effects  used  in  the 
management  thereof,  and  to  the  bestial  that  pastured  thereon, 
up  to  the  said  term,  and  that  his  right  of  hypothec,  for  the  rent 
of  the  said  crop  of  the  entailed  lands,  extended  not  only  to  the  said 
bestial  and  effects,  in  common  with  the  rent  of  the  unentailed  lands, 
but  also  to  such  of  the  effects  as  had  not  been  used  or  pastured  upon 
these  lands :  Finds,  that  Archibald  Hill  Renniet  being  the  pro> 
prietor  from  whom  the  tenant  acquired  his  right,  neither  tbe  tenant 
nor  the  defender,  who  claims  as  his  poindii^  creditor,  can  object  to 
his  tide,  in  consequence  of  any  deed  executed  by  him,  antecedent 
to  tbe  date  of  the  tenant's  right,  and  that  this  title  is  not  ren- 
dered worse  by  his  heritable  creditors  joining  with  him  as  pur- 
suers in  the  actions  of  sequestrations ;  prefers  him  and  the  other 
pursuer  to  the  sum  of  ^€237,  9.  11.  remaining  in  the  clerk's 
hands,  of  the  tniki  consigned  as  the  balance  of  the  said  rent, 
crop  1829,  and  decerns  with  of  expenses,  against 

tbe  defender  and  his  cautioners,  and  for  the  expense  of  extract." 

And  to  this  interlocutor,  the  Sheriff  added  the 

following 

"  Kote, — It  was  irregular  in  the  Sheriff-officer,  who  took  the 
inventories  and  appraisements  under  the  sequestrations,  to  leave 
with  the  tenant  tne  incorrect  lists,  which  he  appears  to  have 
done,  but  the  warrants  under  which  he  acted  not  having  required 
the  service  of  any  lists  upon  the  tenant,  the  proceedings  are  not 
thereby  vitiated.  The  steading  upon  tbe  entailed  property  hav- 
ing been  used  by  the  tenant  as  a  place  of  deposit  of  the  bestial 
and  effects  which  were  used  in  the  management  thereof,  and  of 
the  unentailed  property  jointly,  and  which  were  subject  to  the 
right  of  hypothec  for  the  rents  of  both  these  bestial  and  effects, 
could  not  well  be  inventoried  and  appraised  elsewhere.  If  no 
inventory  and  appraisement  had  been  taken  under  the  seques- 
tration for  the  Tent  of  the  unentailed  lands,  it  would  have  been 
competent  for  the  pursuers  of  that  action  to  have  got  a  share 
of  the  effects  under  sequestration,  for  the  rent  of  die  entailed 
lands  that  were  soMect  to  the  right  of  hypothec  for  both  rents, 
by  lodging  a  cVaim  for  the  same  in  that  action,  withoat  the  ne- 
cessity of  any  separate  sequestration." 

William  Meek  advocated,  pleading — I.  As  the  lands 
pouessed  hy  the  tenant,  whose  effects  the  adrocator 
poinded,  were  possessed  by  him  as  separate  sobjects, 
the  rents  of  which  were  due  to  different  individaals, 
it  vras  incompetent  for  these  individuals,  who  had  no 
joint  or  pro  indiviso  right,  to  unite  in  a  joint  applica- 
tion for  sequestration  of  the  whole ;  and  it  was  still 
more  incompetent  for  each  of  them  to  join  the  other 
in  applying  for  sequestration  of  the  crop  and  stock- 
ing on  the  lands,  m  the  rents  of  whicn  he  had  no 
right  or  interest. — 11.  This  irregularity  of  a  joint  ap- 
plication, at  the  instance  of  parties  having  no  joint 
right  in  the  rents  sought  to  be  secured,  could  not 
be  removed  by  the  introduction  of  the  proprietor,  wbo 
appeared  only  as  concurring  or  consenting  for  his 
reversionary  interest,  being  himself  divested^  but  who 
conld  not,  by  his  consent  or  concurrence,  cure  tbe 
defects  of  an  incompetent  proceeding. — III.  Even 
if  it  had  been  competent  for  both  parties  interested 


to  crave  sequestration  of  the  whole  effects,  as  for  » 
cumuh  rent  of  the  whole  lands  possessed,  yet  as,  de 
facto  J  there  were  two  difierent  petitions  for  seques- 
tration presented-— one  praying  for  sequestration  of 
the  crop  and  other  effects  on  the  entailed  lands,  the 
rents  of  which  belonged  to  one  person — and  tlie  other 
praying  for  sequestration  of  the  crop  and  effects  on 
the  unentailed  lands,  the  rents  of  which  belonged  to 
a  different  person — ^and  as,  on  these  petitions,  two 
different  warrants  of  sequestration  were  granted,  eadi 
warrant  being  limited  to  the  lands  mentioned  in  tbe 
petition  to  which  it  referred,  it  was  incompetent,  un- 
der either  of  these  warrants,  to  sequestrate  crop  and 
effects  on  any  other  lands  than  those  included  in  the 
petition  on  which  it  was  granted ;  and  an  execution  of 
sequestration,  bearing  merely  that  the  officer  seques- 
trated effects  on  the  lands  generally,  was  no  legal 
execution  of  either  warrant. — lY.  It  was  incompeteaC 
to  admit  parole  evidence  to  prove  what  effects,  in- 
cluded under  the  general  execution,  should  be  held  to 
have  been  attached  under  tbe  one  warrant,  and  what 
under  the  Mher,  which  ought  to  appear  from  the  exe- 
cution ana  inventory  themselves ;  and  even  if  such 
evidence  had  been  admimible,  yeC,  as  it  was  clearly 
proved  that  the  whole  of  the  effects  said  te  have  been 
sequestrated,  and  which  were  af^rwards  poinded  by 
the  advocator,  were  at  the  time  of  sequestration,  and 
since  the  preceding  term  had  been,  exclusively  on  the 
entailed  lands,  no  part  of  them  was  legally  attached 
under  the  warrants  granted  on  the  petitioa  craving 
sequestration  only  of  what  crop  and  effects  should  be 
found  on  the  unentailed  lands. — V*  To  render  seques- 
tration effectual,  it  is  necessarr  that  a  schedule  of  the 
sequestrated  g(K>ds  should  be  left  with  the  tenant ;  and 
the  present  seqoestrations  were,  therefore,  ineffectual 
as  to  every  thing,  other  than  the  household  furniture, 
in  respect  that  the  schedule  left  with  the  tenant  in- 
cladea  nothing  else,  and  the  advocator,  accordingly, 
did  not  attempt  to  poind  the  household  furniture.-— 
VI.  Even  if  the  sequestrations  were  held  to  have 
legally  attached  tbe  effects  contained  in  tbe  executions^ 
.  yet  as  the  advocator  was  a  poinding  creditor,  who  had 
consigned  tbe  amount  of  the  rent  said  to  have  been 
secured  by  these  sequestrations,  the  Sheriff  erred  in 
preferring  the  respondents  to  the  consigned  money, 
as  in  virtue  of  effectual  sequestrations,  without  or- 
dfuning  them,  sitmd  et  semely  to  deliver  to  the  advo- 
cator a  valid  and  effectual  assignation  to  the  right  of 
hypothec  and  sequestrations,  by  force  of  which  alone 
they  were  found  entitled  to  pay  themselves  out  of  the 
advocator's  funds. — VII.  As  the  respondents  were  not 
in  a  condition  to  grant  such  a  valid  and  effectual  as- 
signation to  the  sequestrated  effects,  and  more  es- 
pecially as  that  inability  arose  from  their  own  acts, 
tbey  were  not  entitled  to  be  preferred  to  the  money 
consigned  by  the  advocator  against  the  rent  said  to 
have  been  covered  by  their  hypothec  and  sequestra- 
tion.    On  the  contrary,  the  Sheriff  ought  to  have  al- 
lowed the  advocator  to  uplift  the  consigned  funds,  and 
fonnd  the  respondents  liable  in  expenses.    The  re- 
spondents pleaded — I.  The  lands  possessed  by  Thomas 
Meek  were  held  and  occupied  by  him  as  one  farm, 
were  cultivated  by  the  same  servants,  and  pastured  by 
the  same  cattle  which  were  Ml  from  tbe  produce  of 
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the  lands,  but  withont  regard  to  any  seperate  interests 
of  the  entailed  or  unentailed  parts  of  those  lands 
of  which  the  farm  consisted :  That  the  said  Thomas 
Meek  possessed  only  one  steading  of  farm  offices  on 
said  lands,  and  to  which,  without  any  distinction,  the 
produce  of  said  entailed  and  unentailed  lands  was  con- 
veyed, and  where  it  was  manufactured :  That,  there- 
fore, the  whole  effects  on  the  said  lands  were  liable 
for  the  whole  rent,  and  that  the  proprietor,  Mr  Ren- 
nie,  or  his  cedents,  had  the  right  of  hypothec  over  the 
whole  said  articles,  wherever  situated  upon  the  farm, 
for  the  rent  of  the  same — at  least,  that  that  objection 
is  only  competent  in  a  dispute  between  the  proprietors 
of  the  two  farms,  who  are  both  on  one  side  in  this 
ca&e. — II.  The  proprietor,  Mr  Rennie,  and  those 
deriving  right  from  him,  have  done  nothing  by  which  - 
this  rigtit  of  hypothec  has  been  destroyed,  and,  par- 
ticularly, the  fact  of  his  having  brought  two  actions 
of  sequestration,  in  place  of  one,  with  a  view  of  con- 
sulting the  convenience  of  his  particular  cedents,  has 
not  destroyed  this  right. — III.  The  proprietor  of  the 
lands,  the  individual  who  granted  the  lease  under 
which  the  tenant  possesses,  is  entitled,  notwithstand- 
ing having  granted  dispositions  in  security  over  the 
said  lands,  to  apply  to  the  Judge -Ordinary  of  the  dis- 
trict to  have  his  rightSi  as  landlord,  preserved  entire, 
for  the  benefit  of  himself  and  bis  cedents. — IV.  The 
pursuers  in  the  Inferior  Court,  having  obtained  de- 
cree of  sequestration  against  the  tenant,  and  warrant 
to  roup  his  effects,  all  inforo,  which  warrant  has  been 
ejctracted,  and  the  tenant's  opposition  to  the  same 
having  been  repelled  by  the  Sheriff,  no  third  party 
can  set  aside  such  decree  and  warrant,  except  by  a  re- 
gular reduction  of  the  same. — V.  Without  admitting 
the  competency  of  discussing  the  regularity  of  the 
proceedings  of  sequestration  in  the  present  action,  it 
may  be  stated,  that  the  warrant  under  which  the  se- 
questration proceeds  does  not  require  the  service  of 
any  list  upon  the  tenant  sequestrated,  and  that  the 
proceedings  are  therefore  not  void,  although  no  such 
service  takes  place. 

*<  The  Lord  Ordinary  (16th  February  1832,)  having  heard 
parties*  procurators,  end  considered  the  record  and  proofs,  Finds 
that  the  farm  of  Balliliesh,  let  to  Thomas  Meek  by  Archibald 
Hill  Rennie,  Esq.,  consisted  partly  of  lands  entailed,  and  partly 
of  lands  held  in  fee- simple :  Finds,  that  although  the  lease,  in 
the  view  of  the  possible  separation  of  the  entailed  and  unentail- 
ed lands,  appropriated  a  half  of  the  gross  rent  respectively  to  each 
of  the  said  portions  of  the  lands,  the  farm  was  truly  let  to  the 
tenant  as  one  farm  :  Finds  it  proved,  that  the  lands  were  labour- 
ed and  possessed  by  the  tenant  as  one  farm  :  Finds  that,  in  these 
circumstances,  the  right  of  hypothec  was  not  affected  by  the  ap- 
propriation  of  particular  proportions  of  the  rent  to  certain  parts 
of  the  farm,  but  that  the  hypothec  for  the  whole  or  any  part  of 
the  gross  rent  attached  to  the  whole  effects  otherwise  subject  to 
it,  without  regard  to  the  particular  part  of  the  farm  on  which 
they  happened  to  be  placed  :  Finds  that,  while  the  tenant  continued 
to  possess  the  lands  as  one  farm,  the  landlord's  right  in  the  en- 
tailed and  unentailed  lands  was  attached  by  different  creditors : 
Finds  that  each  of  these  creditors,  with  the  concurrence  of  the 
landlord,  presented  on  the  same  day  a  petition  of  sequestration— 
that,  in  virtue  of  these  petitions,  sequestration  of  the  whole  crop, 
cattle,  and  stocking  on  the  farm,  was  granted  to  each  of  the  said 
creditors,  and  that  the  present  competition  has  arisen  between 
the  creditors,  who  so  sequestrated,  and  the  advocator,  who  had 
poinded  the  said  effects  on  the  farm :  Finds,  that  the  sequestra- 
tions in  question,  though  sepacatcly  applied  for  by  the  respon* 


dents,  were  effectual  to  the  full  extent  of  the  right  of  bjrpotbec 
originally  held  by  the  landlord,  and,  consequently,  did  validly 
affect  the  whole  subjects  on  the  farm,  in  security  of  the  portions 
of  rent  respectively  due  to  each  of  the  said  creditors,  without 
regard  to  the  particular  part  of  the  farm  on  which  these  subjects 
happened  to  be  at  the  time ;  and,  therefore,  Repels  the  reasons 
of  advocation,  remits  the  case  nmplicUer  to  the  Sheriff,  and  de^ 
cerns  :  Finds  the  advocator  liable  in  expenses,  of  which  allows 
an  account  to  be  given  in,  and  to  be  taxed  by  the  auditor." 

The  advocator  reclaimed.     At  advising, 

The  Lord  Justice-Gerk  observed,  that  nothing  was  said  aboat 
the  sequestration  in  August  at  all.  The  Court  were  ^sponng 
of  that  regarding  crop  1629  alone. 

Lord  Glenlee  regarded  the  assignation  of  a  hypothec  u  in- 
tended to  give  recourse  against  another  creditor — ^not  agunsttbe 
landlord  himself. 

The  Court  adhered,  remitting  to  the  Lord  Ordinary, 
as  to  the  application  of  the  findings. 

Second  Division. — Lord  Ordinary,  FuUerton. — Act.  Jaoe* 
son,  Russell. — AIL  Skene,  Burn  Murdoch. — Wotherspoon  and 
Mack,  W.S.,  and  Dallas,  Innes  &  Dallas,  W.S.,  Agents.^ 
Mr  Thomson,  Clerk {T.  C] 

JURY  CAUSE. 

13M  June  1832. 

No.  983 — ALEXANDEa  Keith,  Pursuer,  v.  Albxakdee 

Smaet,  Defender. 

Process— Jury  Court — Bill  of  Exceptions — Specification— 
Meld,  thiU  »  Hli  ofexceptixmt  cannot  he  allowed  where  it  o?i(y 
excepts  generally  to  the  charge,  leaving  the  ntUure  of  the  e^- 
tion  to  be  discovered  otherwise,  and  where  the  Judge  was  not 
asked  at  the  trial  to  state  to  the  Jury  any  doctrine  in  law. 

Tn  this  cause  the  following  issues  were  framed  :^ 

**  It  being  admitted,  that  in  the  month  of  May  1826,  tbc  de- 
fender was  proprietor  of  certain  shares  of  the  stock  of  the  bank- 
ing company  carrying  on  business  under  the  name  of  the  Mon. 
trose  Bank  : — Whether,  on  or  about  the  29th  day  of  the  said 
month  and  year,  the  pursuer  was  induced,  by  the  faltie  and  fnu- 
dulent  representation,  or  the  fraudulent  concealment,  of  cbe 
defender,  as  to  the  credit  and  solvency  of  the  said  Company,  to 
purchase  three  of  the  said  shares? — Whether,  on  or  about  (he 
29th  day  of  July  1826,  the  pursuer  was  induced,  by  tfae  fal»e 
and  fraudulent  representations,  or  the  fraudulent  concealment,  of 
the  defender,  as  to  the  credit  and  solvency  of  the  said  Company, 
to  purchase  one  of  the  shares  first  aforesaid  of  the  said  stock  ?"* 

At  the  trial  of  the  cause,  20th  March  1832,  the 
pursuer  led  his  evidence.  The  defender  led  none. 
The  presiding  Judge  (Lord  Justice-Clerk)  charged 
the  Jury, 

"  That  it  was  not  indispensibly  necessary  for  the  pursttcr  to 
prove  the  absolute  insolvency  of  the  Company  under  this  h^Wy 
and  that  such  is  not  its  true  meaning ;  but  that  it  was,  whether 
there  was  by  the  defender  a  fraudulent  concealment,  as  to  the 
credit  and  solvency  of  the  Company,  of  facts  which  it  was  ma- 
terial for  a  purchaser  to  be  made  aware  of.*' 

The  Jury  returned  a  verdict  for  ^he  pursuer  upon 
both  issues,  with  this  explanation,  that  there  was 
no  false  or  fraudulent  representation.  The  defender 
excepted  to  the  direction,  as  to  the  construction  of 
the  issue,  and  as  not  containing  sufficient  information 
with  regard  to  the  law  which  it  behoved  the  Jury  to 
apply  to  the  evidence.    At  advising. 

The  Lord  Chief  CommUsioner  remarked,  that  the  bill  of  ex- 
ceptions was  in  a  situation  t6  enable  the  Court  to  hear  an  ar- 
gument, and  come  to  an  opinion  at  once  upon  the  direction. 
Yet,  although  in  substance  correct,  it  was  not  technically  acni- 
rate  in  form.  He  trusted  to  be  allowed  to  revise  it  before  the 
interlocutor  was  made  out.    If  80|  the  case  might  go  on. 
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Parties  having  been  heard  as  to  the  question  of  frao- 

dulent  concealment^ 

The  Lord  Jusiice^Clerk  thought  it  right  to  say  that  he  waa  as- 
swerable  for  any  inaccuracy  in  the  bill.  It  was  the  first  he  had 
drawn.  The  only  point  which  he  was  called  upon  at  the  trial  to 
note,  regarded  the  issue.  He  was  not  asked  to  state  any  law  to 
the  Jury. 

The  Lord  Chief  Commusioner  conceived  that  it  was  a  legiti- 
mate exception  to  say  that  the  Judge  had  not  stated  this  or  that 
particular  point  of  law.  But  it  would  not  do  to  say  generally, 
that  be  had  not  stated  the  law,  and  leave  the  particulars  to  be 
gathered  elsewhere.  The  Lord  Justice- Clerk  had  not  been  re- 
tjucsted  to  state  the  law.  To  do  any  thin^  else  than  disallow 
thi»  bill,  would  be  to  make  bills  of  exceptions  most  injurious 
instead  of  most  beneficial. 

The  Coart  disallowed  the  bill,  with  expenses. 

Second  Division.— Lords  of  Jury  Court,  Justice- Clerk  and 
Cringletie. — jlct.  Solicitor- General  (Cockburn,)  H.  Robert- 
son.—/^//. Keay,  Rutherfurd. — James  Arnot,  W.S.,  and  Eo- 
tberingham  &  Lindsay,  W.S.,  Agents — Jury  Clerk — [T.  C] 

COURT  OF  SESSION. 


INNER-HOUSE. 

ISlh  June  1832. 

No.  384. — David  Johnstone,  Pumer,  v,  Robert  Carltle, 

&c.,  Defenders, 

Bankrupt— Sequestration — Trustee — Commissioner — Election 
—Authority — Liability—^  meeting  of  creditors  on  a  seguesirat' 
ed  estate  having  been  called  simply  for  the  removal  of  one  trustee 
and  the  election  of  another^ — the  trustee  having  been  removed, 
nnd  another  elected ;  and  the  same  meeting  having  elected  new 
commissioners,  and  instructed  tfie  new  trustee  to  advise  with 
them  as  to  the  propriety  of  instituting  certain  legal  proceedings 

against  the  former  trustee,  ^c He'd,  that  the  election  qfcom^ 

mssioners  was  void,  ab  initio,  under  the  ^ct :  That  the  truS' 
tee,  in  consequence,  had  no  authority  except  under  his  general 
powt'rs  as  a  trustee,  under  which  the  proceedings  subsequently 
odipted  by  him,  and  sanctioned  by  the  pretejided  commissioners, 
did  not  fall :  That  creditors  who  did  not  attend  at  the  above  meet" 
in;,  and  never  sanctioned  the  proceedings,  were  not  liable  for  them, 
alUwugh  Ihey  had  ranked,  j'c  ,  and  tvere  called  to  the  meeting,'''-re' 
serving  to  the  trustee  his  reliif  against  the  pretended  commissioners. 

The  estates  of  Messrs  Arnott  were  sequestrated  in 
1808.  The  sequestration  was  conducted  by  the  trus- 
tee Joseph  Johnstone,  and  the  commissioners,  John 
Bell,  Samuel  Clerk,  and  James  Little.  Carlyle  (as 
trustee  for  Francis  Little),  John  Bell,  Parries,  Gr.  Bell, 
James  Bell,  and  Or  and  Miss  Arnott,  defenders,  appear- 
ed, among  others,  and  were  ranked.  E^rly  in  1816,  a 
general  meeting  of  creditors  was  called  to  investi- 
gate the  proceedings  of  the  trustee,  who  had  not  paid 
the  dividends,  and  whose  affairs  were  embarrased.  On 
the  28th  of  March  1816, 

"  the  meeting  having  considered  the  proposal  of  the  trustee,  and 
being  satisfied  with  the  sufficiency  of  the  cautioner  offered,  una- 
nimously agreed  to  the  proposal  and  engagement  of  the  trus- 
tee, and  for  themselves  and  their  constituents,  approve  of  the 
sufficiency  of  the  cautioner ;  and  the  meeting  direct  the  trustee 
and  his  cautioner  to  execute  a  bond ;  and  the  meeting  further 
direct  the  trustee,  within  a  month  from  the  expiry  of  the  said 
ten  days,  within  which  the  said  bond  is  to  be  granted,  to  adver- 
tise, in  terms  of  the  Statute,  the  state  of  the  affairs,  and  the 
rectified  scheme  of  division,  as  already  made  out,  that  the  divi- 
dends may  be  paid  in  terms  of  the  Statute." 

The  cautioner  proposed  was  Carruthers  of  Nut- 
hulm,  who,  along  with  the  trustee,  became  bound 
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**  to  make  payment  of  the  dividends  due  to  the  creditors  of  the 
said  George  and  John  Arnotts,  as  contained  in,  and  specified  in 
the  rectified  scheme  of  division  before  mentioned,  which  is 
signed  by  the  said  principal  and  cautioner  as  relative  hereto» 
and  that  in  terms  of  the  Bankrupt  Statute  relative  to  sequestra- 
tion, with  interest,  &c.,  and  farther,  to  make  payment  of  the 
whole  expenses  of  the  sequestration." 

'  Certain  meetings  of  creditors,  thinly  attended,  and 
not  attended  by  the  defenders,  resolved  to  apply  for 
the  removal  of  Johnstone,  who  was  accordingly  re- 
moved in  1817.  On  the  25th  of  July  1817,  the 
pursuer  was  elected  trustee  in  his  room,  at  a  general 
meeting  called  and  advertised  for  that  special  purpose. 
At  the  same  meeting,  the  creditors  elected,  as  new 
commissioners,  Shortt,  Thomson,  and  Smyth,  of  whom 
Smyth  was  not  a  creditor,  and  directed  the  pursuer 
to  report  his  election  to  the  Court,  and  get  himself 
confirmed ;  and  thereafter, 

"  to  meet  with  the  commissioners,  to  advise  the  proper  steps, 
for  the  purpose  of  obtaining  a  count  and  reckoning  with  the 
former  trustee,  and  to  recover  the  funds/' 

Dr  Arnott  purchased  part  of  the  bankrupt  estate. 
The  pursuer  instituted  proceedings  against  Johnstone, 
and  afterwards  incidentally  against  George  Bell,  above 
mentioned,  who  had  retained  the  documents  as  former 
agent  in. the  sequestration.  These  proceedings  were 
known  to,  and  sanctioned  by  Dr  Arnott.  A  mandate 
had  been  originally  produced  for  Miss  Arnott  in  the 
sequestration,  but  never  renewed.  Joseph  Johnstone*a 
trustees  brought  a  multiplepoinding  against  his  cre- 
ditors. The  dividend  from  bis  funds  was  reduced  to 
about  5s.     At  a  meeting,  17th  February  1818, 

"  Convened, — David  Johnstone,  writer  in  Dumfries,  trus- 
tee ;  Francis  Shortt  of  Courance,  and  Christopher  Smyth,  writer 
in  Dumfries,  two  of  the  commissioners  on  the  sequestrated  es- 
tate of  Messrs  Arnotts,  at  Hall  of  Ecclefechan.  The  trustee 
laid  before  the  meeting  his  correspendence  with  Mr  William 
Johnstone,  the  Edinburgh  agent,  which  having  been  considered 
by  the  meeting,  they  approve  of  the  procedure  therein  recom- 
mended by  Mr  Johnstone,  and  authorise  him  to  sist  them  aa 
parties  in  the  process  in  dependence  before  the  Court  of  Ses- 
sion, against  Mr  Joseph  Johnstone,  the  late  trustee.** 

On  the  9th  of  September  1818,  Shortt  and  Smyth 
were  present.  On  the  21st  of  January  1820,  Shortt, 
Smyth  and  Thomson,  were  all  present.  On  the  11th 
of  February  1825,  Shortt  and  Thomson  were  present; 
and  on  the  23d  of  May  1826,  Shortt,  Smyth  and 
Thomson  were  all  present  as  commissioners,  at  meet- 
ings, at  which  the  trustee  reported  his  proceedings, 
and  obtained  approval  of  them,  and  directions  as  to 
his  farther  conduct  in  reference  to  the  sequestration 
aflPairs,  and  especially  the  proceedings  against  the 
representatives  of  the  former  trustee.  On  the  24th 
of  January  1828,  at  a  meeting  at  which  all  the  three 
commissioners  attended,  the  trustee  stated,  inter  alioy 
that 

**  in  consequence  of  the  advice  of  his  agents,  the  trustee  further 
stated,  he  had  taken  the  opinion  of  counsel,  as  to  the  validity 
of  the  bond  granted  by  Mr  Carruthers  of  Nutholm,  and  that 
.opinion  being  unfavourable,  he  was  advised  to  make  application 
to  Dr  Arnott,  who  had  some  time  ago  returned  to  this  country, 
for  a  partial  advance  upon  his  and  James  BelPs  bond  for  the  ba- 
lance of  the  price  of  Hall,  (bought  by  Arnott  from  the  estate), 
but  that  gentleman  refused  to  make  payment  of  an^  part  there- 
of. The  written  correspondence  relative  to  all  which  the  trus- 
tee laid  before  the  meeting." 
And  "  the  trustee  further  stated,  that  as  Dr  Arnott,  his  sister. 
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MisB  Arnott,  and  James  Bell  in  Town-foot  of  Ecdefechan,  bad 
beretofore  received  payment  of  tbe  dividends  respectively  payable 
upon  their  large  clidms  from  tbe  former  trustee,  be  considered  it 
rigbt  and  proper  to  intimate  this  meeting,  wbicb  be  did,  in  or- 
der tbat  tbey  migbt  attend  when  a  proposal  would  have  been 
made,  that  repetition  of  dividends  should  be  now  called,  in  order 
that  equal  relief  migbt  be  given  to  the  creditors  generally  rank- 
ed u^n  the  sequestrated  estate.  Tbe  trustee  laid  before  tbe 
meeting  three  letters  from  Mr  George  Underwood,  writer  in 
£cc1efechan,  agent  of  Dr  and  Miss  Arnott,  and  James  Bell, 
and  all  bearing  yesterd^*s  date,  declining  to  attend,  and  '  dk- 
elairaing  the  meeting  of  commissioners,  and  their  authority,  and 
protesting  against  the  proceedings — all  of  which  were  read  to  tl^e 
meeting.  The  meeting  direct  the  trustee  to  forward  these  let- 
ters, or  copies  thereof,  and  of  this  minute,  to  the  agent  in  Edin- 
burgh, in  order  that  an  action  may  be  brought  against  these  or 
other  creditors  who  have  received  payment  of  dividends  for  re- 
petition, or  as  much  thereof  as  will  satisfy  and  pay  off  the  ac- 
counts due  to  himself  and  the  agents,  as  before  particular^ 
mentioned ;  and  for  bringing  such  action,  the  present  meeting 
hereby  give  authority,  or  in  any  other  form  which  the  trustee 
may  be  advised  ought  more  properly  to  be  adopted  for  payme»t 
of  the  accounts  formerly  statedL" 

Lastly,  at  a  meeting,  Ist  February  18289  at  which 
the  pursuer's  accouots  were  audited  and  approred, 

**  the  trustee  stated  that  he  had  called  the  present  meeting,  for 
the  purpose  of  receiving  authority  to  prosecute  the  creditors 
yanked  on  tbe  said  estate  generally,  or  such  individuals  of  them 
as  be  might  hereafter  be  advised  by  his  agent  and  counsel,  for  his 
relief  of  the  whole  expenses  ascertained  as  due  at  the  meeting 
of  24th  of  January  last,  and  the  meeting  having  taken  the  sub- 
ject into  consideration,  are  of  opinion,  tbat  the  trustee  ought  to 
be  relieved  of  the  whole  expenses  which  have  been  incurred  by 
bim,  they,  therefore,  have  no  hesitation  in  granting  bis  request, 
and  hereby  authorise  him  to  prosecute  his  relief  therefor,  either 
against  the  creditors  generally,  or  certain  individuals  thereof,  aa 
be  may  be  advised,  or  shall  think  proper.** 

At  none  of  these  meetings  did  the  defenders  at- 
tend. The  pursuer,  accordiogly,  brought  an  action 
against  Dr  and  Miss  Arnott,  tor  his  expenses  above 
mentioned,  incurred,  both  generally,  ana  specially  in 
regard  to  the  proceedings  against  his  predecessor. 
On  the  20th  of  January  1830,  the  Court  ordered  a 
supplementary  action  to  be  raised  against  the  whole 
creditors  and  their  representatives.  To  this  almost 
all  the  creditors  were  called.  The  pursuer  plead- 
ed— I.  The  whole  defenders  are  conjunctly  and  se- 
verally liable  in  payment  and  relief  to  the  pursuer 
of  the  accounts  and  obligations  libelled,  in  respect 
that  these  were  incurred  by  the  pursuer,  in  his  capa* 
city  of  trustee  on  the  sequestrated  estate,  and  the  de- 
fenders having  all  ranked  upon  that  estate  as  credi- 
tors, these  accounts  and  obligations  must  be  held  tp 
have  been  incurred  under  the  mandate,  express  o^ 
implied,  of  the  defenders,  and  for  their  behoof. — IL 
Separaiim^  The  defenders,  Dr  and  Miss  Arpott,  ar^ 
bound  to  pay  to  the  pursuer,  the  whole  expenses  in- 
curred by  him,  or  to  which  he  may  be  subjected,  in 
consequence  of  his  having  been  compelled  to  call  the 
whole  creditors,  and  representatives  of  creditors,  to 
this  action,  in  respect  this  was  done  on  the  demand  of 
the  defenders,  and  for  their  own  relief  and  security. 
—III.  The  defenders  cannot  now  plead  against  the 
pursuer,  the  transaction  as  to  Mr  Carruthers*  bond  of 
caution,  seeing  that  it  was  completely  rescinded  or 
.d.^parted  from  before  the  election  of  the  pursuer  as 
trustee,  and  he  was  never  instructed  to  take  any  steps 
vpon  that  bond,  but  on  the  contrary,  was  specially 


directed  to  use  separate  mfmuxeA  mmt  Iff  John- 
stone.— IV.  The  defenders  cannot  plead  again$t  the 
pursuer  the  alleged  irregularity  as  to  the  deotion  of 
commissioners^  seeing  that  this  was  the  act  of  tbe 
creditors  themselves,  done  before  the  pursuer  entered 
upon  office,  was  never  complained  of  by  the  defenders 
or  any  of  tbe  other  creditors,  and  the  pursuer  was, 
by  the  ve^y  minutes  of  hi^  election,  directed  to  take 
tne  instructions  of  the  comnussioners  then  elected  by 
the  creditors. — V.  The  defenders  cannot  plead  againit 
the  pursuer  in  this  action  any  alleged  irregolanty  or 
neglect  of  duty  on  his  part,  seeing  that  be  has  never 
been  complained  of  in  proper  form ;  besides,  he  ha» 
in  no  way  violated  his  duty  qtia  trustee^  and  his  whole 
management  and  proceedings  have  been  duly  sanction- 
ed,  both  by  the  general  meetings  of  creditors  and 
conimissioners,  and  there  has  been  no  complaint  pre- 
sented by  the  defenders  a^inst  the  resolutions  or 
acts  of  these  meetings  withm  the  statutory  period.^ 
VI.  The  defenders  are  not  entitled  to  resist  the  pur- 
suer's claim,  or  to  disclaim  the  proceedings  wnich 
were  takeq  under  their  own  instructions,  and  for  their 
behoof,  merely  because,  owing  to  the  insufficiency  of 
Mr  Johnstone's  funds,  or  other  unforeseen  causes,  not 
imputable  to  the  pursuer,  he  has  been  prevented  from 
recovering,  for  behoof  of  the  defenders,  the  siuw 
contained    in    the    decreet    against    Mr  Johnstone. 
Carlyle  and  the  creditors  pleaded — I.  All  the  credi- 
tors, and  representatives  of  creditors,  must  be  called 
for  their  interest,  before  any  discussion  can  take  place 
on  the  merits,  or  any  demand  be  legally  made  against 
the  defenders. — II.  The  sedenmt-book  in  the  seques- 
tration, the  minutes,  and  the  other  writings  referred 
to  by  the  pursuer  must  be  produced. — III.  The  pro- 
ceedings in  the  sequestration  were  virtually  terminat- 
ed by  the  resolutions  of  the  creditors  of  ^th  March 
1816,  and  the  defenders,  in  particular,  adhered  to  the 
settlement  then  approved  of. — IV.  The  subsequent 
proceedings  of  the  pursuer,  all  of  them  acts  not  of 
ordinary  management,  after  his  election  as  trustee, 
were  adopted  without  the  knowledge  or  authority  of 
the  defenders,  or  of  the  legal  commissioners,  and  up- 
on the  pursuer's  own  personal  risk  and  responsibiliiy. 
— V.  The  pretended  commissioners,  to  whose  minntes 
and  instructions  the  pursuer  refers,  were  not  legally 
elected,  and  had  no  right  to  act  in  that  character,  or 
to  authorise  any  proceedings,  to  which  the  assent  of 
commissioners  is   required. — VI.   A   trustee  acting 
without  the  concurrence  and  consent  of  comnissioners 
legally  chosen,  as  reonired  by  the  statute,  is  person- 
ally responsible  for  uis  own  acts  and  deeds. — VII. 
The  pursuer  having  neglected  and  mismana^  the 
trust  con^iuiUed  to  bim,  is  not  entitled  to  claim  sny 
commission,  but  on  the  contrary,  is  liable  in  damages 
to  the  creditors, — and  the  defenders  are  not  liable  for 
the  consequences  of  the  pursuer's  mismanagement.-- 
VII(.  Even  if  the  pursuer  could  establish  that  he  had 
any  claiim  i^ainst  tlie  defenders,  they  are  not  liable  to 
him  sktguii  in  solidvkm.     By  the  law  of  England,  cre- 
ditors are  not  liable  beyond  the  value  of  toe  estate, 
much  less  singuli  in  sofidum. — IX.  At  all  events,  the 
pursuer  is  not  entitled  to  a  personal  decree  against 
the  defender  Robert  Carlyle,  as  surviving  trustee  of 
Francis  Little,  the  trust  being  concluded,  the  funds 
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divided,  and  the  trust-estate  wonnd  up. — X.  Neither 
can  the  pnrsuer  in  any  circumstances  ohtain  detree 
against  the  representatives  of  James  Bell,  who  are  not 
creditors  of  the  bankrupts.  Mr  Bell  haying  recover- 
ed payment  from  a  co-ooligant,  ceased  to  he  a  credi- 
tor apon  the  estate.  Dr  Arnott  and  his  sister  plead-* 
ed~I.  Before  this  action  can  proceed  lu^ainst  the  pre^ 
sent  defenders,  the  former  action  raised  against  them 
must  be  withdrawn  or  dismissed,  and  the  expenses  to 
which  they  have  thereby  been  put  paid.  The  defen- 
ders' other  pleas  were  substantially  the  same  as  plead- 
ed for  Carlyle. 

"The  Lord  Ordinary  (11th  February  1882,)  having  resumed 
ronsideration  of  the  debate  in  this  case,  conjoins  the  two  pro^ 
ce<;ses ;  and,  in  respect  that  Rebecca  Sarah  Laidlaw  and  her 
sisters  do  not  represent  their  father,  the  deceased  WilHam  Laid« 
\m,  but  have  judicially  renounced  all  right  to  the  character  of 
hi<<  executors, — that  Ann  Farries,  and  the  other  children  of  the 
deceased  William  Farries,  in  like  manner,  do  not  represent  the 
Mid  William  Farries, — ^that  David  Scott  and  his  brother  deny 
their  liability,  in  respect  that  their  father  was  not  a  creditor,  and 
it  19  not  proved  that  the  William  Scott  mentioned  as  being  a 
creditor,  was  their  father, — that  the  interest  of  James  Bell  as  a 
creditor,  ceased  before  any  of  the  proceedings,  for  the  expense 
of  which  this  action  has  been  brought,  he  having  recovered  pay- 
ment from  a  co-obligant,  so  that  his  representatives  are  not  cre- 
ditors, Sustains  the  defences  for  all  these  parties,  assoilzies  these 
defenders,  and  decerns ;  finds  them  entitled  to  their  eiq>en8es> 
allows  an  account  thereof  to  be  given  in,  and  remits  to  the 
Auditor  to  tax  the  same  when  giyen  in,  and  to  repQit :— And  as 
to  the  other  defenders,  finds,  that  on  a  petition  and  complaint  to 
the  Court,  in  the  name  of  Dr  Arnott  and  others,  creditors  of 
(reor^e  and  John  Arnott,  Joseph  Johnstone  was  removed  from 
the  oflice  of  trustee,  and  the  creditors  were  appointed  to  meet 
for  the  election  of  a  new  trustee :  Finds  that,  at  a  meeting  regu- 
larly advertised,  and  held,  though  attended  by  but  few  creditors, 
David  Johnstone,  the  pursuer,  was  duly  elected  trustee,  and  be 
^vas  confirmed  bv  the  Court :  Finds  that,  besides  its  being  his 
duty  to  call  the  former  trustee  to  account,  he  was  specially  in- 
■^trueted  by  the  meeting  which  elected  him,  to  take  the  proper 
$teps  for  obtaining  a  count  and  reckoning  with  him  :  Finds  that 
*uch  an  action  was  accordingly  instituted  by  the  pursuer,  and 
that  he  obtained  a  decree  for  a  considerable  sum,  on  which,  on 
account  of  the  bankruptcy  of  the  former  trustee,  only  a  dividend 
has  been  recovered  :  Finds,  that  the  defences  set  up  by  several 
of  the  creditors  who  were  ranked  on  Arnott's  estate,  Irt,  that 
they  did  not  interfere  in  any  of  these  proceedings,  but  were  ea- 
tistied  with  the  arrangement  proposed  by  the  first  trustee  and 
))is  cautioner,  Mr  Carruthers;  and,  2^,  that  the  proceedings 
^vcre  not  duly  autborised,  as  the  pursuer  did  not  advise  with  the 
I'^gal  commissioners,  are  not  well  founded,  in  respect,  1st,  that 
these  creditors  never  attempted  to  claim  fulfilment  of  the  pro- 
posed cautionary  undertaking  by  Mr  Carruthers,  nor  ever  ob- 
jected to  the  proceedings  of  the  other  creditors  who  complained 
of  the  conduct  of  the  first  trastee,  and  elected  the  other,  and  in- 
i^tnicted  him  to  call  his  predecessor  to  account ;  and  2</,  because 
the  meeting  which  elected  the  pursuer  trustee,  at  the  same  time 
elected  new  commissioners,  with  whom  they  instructed  him  to 
udvise,  besides  that,  the  duty  of  calling  his  predecessor  to  ac- 
count was  imposed  upon  him  both  by  law  and  by  tbe  meeting  of 
the  creditors,  without  the  necessity  of  any  further  instructions 
from  the  commissioners ;  Finds,  therefore,  that  the  whole  other 
defenders  are  liable,  comunctly  and  severally,  with  rdief  against 
each  other,  as  accords,  ror  the  expenses  necessarily  incurred  by 
the  pursuer  in  the  business  of  the  trust,  after  giving  credit  for 
the  sams  recovered  from  the  estate  of  the  former  trustee,  as 
well  as  the  sums  retained  by  Dr  and  Miss  Arnott  in  1810,  with 
interest  from  the  date  of  retention,  whkh,  as  part  of  the  funds 
of  the  trust-estate,  most  be  first  e^diausted :  Finds  the  defenders 
also  liable  to  the  pursuer  in  the  expenses  of  the  conjoined  ac- 
tions, as  well  as  of  the  expenses  awarded  to  the  defenders,  who 
nave  been  assoilzied,  and  remits  the  accounts  of  these  expenses 
to  tbe  Auditor  to  be  taxed,  when  given  in;  and  further,  remit? 


the  aooQunts  of  business  also  to  the  Auditor,  for  the  purpose  of 
tsntian,  and  to  report—- Ao^.^It  seems  quite  clear,  that,  if 
funds  had  been  recovered  to  divide  among  the  creditors,  all  wha 
had  been  ranked  would  h&ve  claimed  their  share,  and  that,  a» 
they  neter  insisted  on  fulfilment  of  what  was  undertaken  by  the 
first  trustee  and  his  cautioner,  or  objected  to  the  proceedings  of 
the  other  creditors,  they  were  merely  wmting  the  result  of  thft 
accounting.     If  those  creditors  only  of  a  bankrupt  who  attend 
meetings  are  to  be  liable,  meetings  would,  in  general,  be  but 
thinly  attended.     With  regard  to  the  liability  of  those  who  pe- 
titioned for  the  removal  of  the  first  trustee,  and  especidly  of 
Pr  Arnott,  there  can  be  no  doubt,  but  conceiving  tbe  whole 
creditors  must  be  liable,  the  Lord  Ordinary  has  not  thought  it 
necesaaiy  to  make  any  teparaUm  finding  as  to  the  liability  of 
those  others.     With  regard  to  expenses  of  process,  although  the 
Court  thought  the  whole  creditors  should  be  called,  it  does  not 
appear  that  they  held  that  the  pnrsuer  should  forfeit  his  title  to 
expenses  for  that  first  action,  still  less  can  it  be  charged  against* 
the  defenders  in  the  process  who  were  successful  in  their  plea,- 
and  it  therefore  must  be  charged  against  the  estate,  although  the 
creditors  at  laige  were  not  parties  at  the  time.     The  pursuer- 
was  appointed  to  call  all  the  creditors  who  had  been  ranked ;  be 
did  so,  and  the  children  of  creditors  who  do  not  represent  have 
been  assoilzied,  and  expenses  awarded  to  them,  solely  on  tl  e 
ground  of  the  case  of  Carruthers  o.  Hogg,  28th  November  1828, 
which  is  understood  to  have  laid  down  that  rule.     This  expense 
also  must  fall  upon  the  estate.     The  only  part  of  the  expense  " 
which  perhaps  ought  not  to  have  been  laid  on  the  creditors  at 
large,  is  the  expense  of  two  records,  so  far  as  applies  to  Dr 
Arnott.     I|e  was  necessarily  made  a  party  to  the  second  action, 
so  as  to  embrace  the  expense  of  calling  the  representatives  of 
creditors  who  might  renounce,  and  as  he  ehose  to  enter  at  full 
length  into  the  case  in  that  action,  the  pursuer  was  obliged,  in 
revising,  to  follow  him  in  doing  so.     Something,  perhaps,  might 
have  been  saved,  by  referring  to  the  record  in  the  original  action. 
But,  after  all,  it  could  not  be  much.     There  is  no  ground  for 
the  demand  of  Dr  Arnott,  either  to  have  his  name  struck  out  of 
the  second  action,  or  the  first  dismissed.     Although  it  was  not 
pleaded  to  the  Lord  Ordinary,  he  thinks  that  the  sums  retained 
by  Dr  and  Miss  Arnott  for  their  supposed  dividend,  and  for  the 
old  inhibition,  must  be  first  exhausted  before  the  other  creditors 
can  be  called  upon  to  pa|:  any  thing."  ' 

The  defenders  in  the  supplementary  action  reclaim- 
ed.    At  advising, 

Lord  Glenlee  would  ask  why  the  trustee  had  not  followed  out 
tbe  instructions  given  him  by  the  commissioners,  24th  January 
1828.  The  trustee  libelled  on  the  allegation  that  he  was  duly 
elected,  and  that  he  had  taken  his  steps  with  the  approbation  of 
the  commissioners.  It  was  plain  that  he  had  no  legal  authority; 
yet  if  he  could  make  out  that  tbe  actings  were  beneficial,  he 
would  not  be  deprived  of  his  claim,  and  would  be  in  the  same 
case  as  if  he  had  had  no  commissioners  to  act  with.  This,  how- 
ever, was  not  the  shape  of  the  action  before  the  Court.  The  action 
went  upon  the  statutory  title.  Now,  the  change  of  the  trustee 
was  notorious ;  but  the  creditors  knew  nothing  of  the  election 
of  commissioners  which  took  place  at  the  same  meeting.  The 
interioctttor found  nothingparticularly  against  Dr  Arnott,  although 
the  note  was  to  that  efiect.  There  appeared  to  have  been  no  full 
discussion  of  the  separate  liability  of  Dr  Arnott  on  specinr 
grounds.  He  both  knew  and  approved  of  tbe  proceedings ;  but 
the  Court  could  go  no  farther  than  the  interlocutor. 

The  Lard  Justiee-Clerk  observed,  that  the  interlocntor  contain- 
ed no  decemiture ;  and  the  Court  might  add  the  qualification, 
that  no  decemiture  should  go  out  till  the  funds  due  to  the  estate 
should  be  brought  back  into  it,  out  of  the  bands  of  those  who 
had  laid  hold  of  them,  or  were  retaining  them.  He  could  not 
see  that  the  trustee  had  authority  from  any  meeting  of  creditors, 
except  that  at  which  the  commissioners  were  appointed — without 
whom,  therefore,  he  could  not  act  The  creditors,  defenders, 
were  not  present  at  that  meeting — whence  arose  an  irregularity 
in  the  right  of  the  pursuer  to  insist,  which  they  were  entitled  to 
take  advantage  of.  The  regular  meeting  of  creditors  was  called 
solely  for  the  purpose  of  consideting  the  propriety  of  removing 
the  Ktfmer  tnistee.     At  that  meeting,  not  only  was  a  new  one 
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elected,  but  new  commisBionere  were  appointed,  and  instrnetions 
given  to  the  new  trustee  to  consult  with  them.    Now,  that  meet- 
ing had  no  authority  to  nominate  commissioners  at  all ;  and  one 
bf  the  commissioners  so  nominated  was  not  a  creditor.     It  was 
a  great  mistake  in  the  Lord  Ordinary  to  say  that  the  meeting 
specially  instructed  the  trustee  to  take  steps  for  instituting  a 
count  and  reckoning.     It  went  no  farther  than  to  instruct  him 
to  advise  with  the  commissioners  on  the  subject,  and  gave  him 
no  direct  authority  to  proceed.     The  advice  of  the  commissioners 
in  1828^  was  a  very  sensible  one.     The  general  powers  of  the 
trustee  were  his  only  warrant  to  bring  the  action.     As  the  elec- 
tion of  commissioners  was  void,  ab  initio,  there  was  no  need  for 
a  petition  and  complaint     But  were  the  general  powers  of  a 
tnistee  sufficient  to  warrant  this  long  and  expensive  litigation  ? 
It  was  certainly  an  extraordinary  act  of  administration,  for  which 
he  should  have  got  the  authority  of  the  general  body  of  creditors. 
The  pureuer  must  just  have  his  relief  against  the  commissionere, 
and  especially  Smith,  who  was  no  creditor.     The  case  of  the 
defender  Bell,  was  out  of  the  question,  for  it  appeared  that  he 
had  got  payment  elsewhere.    As  to  Miss  Amott,  who  had  never 
attended  personally,  although  in  the  original  action  there  was 
evidence  of  a  mandate  from  her  at  an  early  period  to  Mr  Clark ; 
yet,  at  the  subsequent  proceedings,  no  person  produced  a  valid 
mandate  from  her.     Shortt  indeed  attended,  professedly  for  Dr 
and  Miss  Amott,  but  where  was  his  mandate  from  her  ?   The 
situation  of  Carlyle  and  others  was  the  same.     They  had  never 
attended  either  by  themselves  or  by  mandate.     But  the  case  of 
Dr  Arnott  was  different.     There  was  sufficient  evidence  from 
his  letter,  12th  May  1818  (produced  in  the  original  process), 
besides  his  prior  conduct,  that  he  not  only  knew,  biit  approved 
of  the  proceedings  against  the  trustee.    He  must  be  liable  in  the 
expenses  of  that  litigation,  hut  he  had  also  been  found  liable  in 
the  expenses  of  the  conjoined  actions.     That  was  very  doubtful. 
An  action  in  which  no  decision  could  be  given  till  all  the  credi- 
tors should  be  brought  into  the  field,  was  just  an  improper  action. 
Therefore,  he  could  not  concur  with  the  Lord  Ordinary  as  to 
that  branch  of  his  interlocutor.  Amott  had  concurred  in  the  con- 
clusions for  removal  and  count  and  reckoning.   There  should  be  a 
finding  against  him,  but  no  decerniture  till  the  trustee  should 
recover  the  funds  from  those  primarily  liable.     The  interlocutor 
must  not  affect  the  estate  or  the  interests  of  creditors  as  to  any 
claims  or  dividends. 

Lord  CHngleiie  concurred,  especially  in  regard  to  the  election 
of  commissioners.  The  Act  gave  no  authority  to  choose  com- 
missionere at  the  same  time  as  the  trastee.  It  supposed  the 
tnistee  to  have  been  previously  chosen,  in  its  provisions  regard- 
ing their  election.  Where  a  creditor  produced  his  interest,  and 
ranked,  and  got  fair  notice,  he  must,  in  absence,  be  presumed  to 
consent.  But  if  an  v  irregularity  occurred,  such  as  in  the  present 
case,  he  would  not  be  liable.  So  Carlyle  and  others,  and  Miss 
Amott,  were  not  liable.  If  her  brother  used  her  name  amiss,  he 
must  bear  the  consequence.  It  was  difficult  to  understand  how 
common  sense  had  so  abandoned  the  creditore,  as  that  they  did 
not  take  their  dividends  when  set  apart  Dr  Amott  was  re- 
sponsible. He  had  no  interest  to  pureue  for  his  dividend,  when 
he  had  much  more  of  the  estate  in  his  own  pocket.  He  bad  been 
at  the  bottom  of  the  proceedings.  The  interlocutor  should  be 
altered,  however,  to  the  effect  of  substituting  for  a  decerniture, 
a  finding — which  would  preclude  this  objection  from  him  at  a 
subsequent  stage. 

Lord  Mecidotvbank  was  anxious  to  do  nothing  to  preclude  those 
having  interest  from  maintaining  the  pleas  which  might  emerge 
to  them  afterwards.  The  Court  were  agreed  that  the  trastee 
had  proceeded  irregularly.  But  it  was  said,  that  Dr  Amott  was 
barred  from  objecting  to  the  trustee  following  out  that  action. 
This  he  doubted.  There  ^'as  no  need  to  say  whether  the  letter 
went  quite  so  far.  For  if  Amott  had  no  means  of  knowing 
that  the  proceedings  were  irregular,  his  mere  knowledge  of  Uie 
appointment  and  the  action  was  not  enough.  But  if  the  trustee 
had  proceeded  irregulariy,  and  the  Court  were  now  to  stop  short 
without  a  decerniture,  could  it  be  said  that  the  creditors  not 
liable  were  not  to  claim  their  dividends  out  of  the  fund  to  be  re- 
covered, free  of  all  that  expense?  He  would  find  Carlyle,  &r., 
and  Miss  Arnott,  not  liable,  and  sist  proceedings  till  the  funds 
should  be  recovered.     See  wbt-it  would  be  the  consequence  of 


sanctioning  the  interlocutor  even  as  to  Dr  Arnott?  He  was 
liable  to  pa^  only  subsidiariS.  Yet  great  expense  had  been  in- 
curred in  this  case ;  and  it  would  not  be  right  to  find  him  liable 
in  that  just  now. 

The  Court  **  Find,  that  the  pretended  election  of  commis- 
sioners,  at  a  meeting  of  the  creditors  of  Geoige  and  John  Arnott, 
held  on  the  25th  July  1817,  was  unwarranted  and  inept,  and  that 
the  subsequent  proceedings  of  the  pursuer  as  trustee,  uitder  the 
direction  of  those  pretended  commissioners,  were  in  that  respect 
irregular,  and  also  were  not  duly  authorised  or  approved  of  by 
the  defenders,  Robert  Carlyle,  John  Bell,  George  Parries,  George 
Bell,  and  Margaret  Amott :  Sustain  the  defences  for  the  said 
defenders,  assoilzie  them  respectively  from  the  conclusions  of 
the  present  action,  and  decern  :  Find  them  entitled  to  their  ex- 
penses respectively ;  of  which  allows  the  account  to  he  given  in, 
taxed  and  reported,  as  in  common  form,— Reserving  to  the  pur- 
suer any  claim  of  relief  that  he  may  have  against  the  pretended 
commissioners,  above  referred  to ;   But  before  answer,  quoad 
ultra,  sist  further  proceedings  in  this  process,  until  the  pursuer, 
as  trustee,  shall  have  completed  the  necessary  proceedings  for 
recovering  all  debts  owing  to  the  sequestrated  estate  of  the  said 
George  and  John  Arnott,  or  any  snch  sums  as  may  have  been 
allowed  to  remain  in  the  hands  of  creditors,  under  pretext  of 
satisfying  any  future  dividends,  and  thereby  asceitaioing  ^vbat 
sum,  if  anv,  may  be  divisible  among  the  creditors  generally,  or 
what  sum,  if  any,  may  be  justly  claimed  by  the  pursuer  in  tbe 
present  action,  from  such  creditors  as  have  not  been  preinously 
assoilzied  from  its  conclusions.** 

Second  Division. — Lord  Ordinary,  Medwyn — Act.  Jameson, 
Gr.  BelL— ^/<.  Skene,  Dean  of  Faculty  (Hope),  More,  Reid.- 
William  Douglas,  and  Thomas  Johnstone,  S.  S.  C,  iVgeuts.- 
Mr  Thomson,  Clerk.— [T.  C] 

14/A  June  1832. 

No.  385 Lady  Blantybe,  Petitioner. 

Jurisdiction  —  Inventories  —  In  making  up  invenloriet  under 
Statute  1672,  the  Court  of  Session  cannot  grant  warraiU  lo  co^ 
the  next  of  kin  not  reddent  in  Scotland* 

In  moving  this  petition, 

Lord  PreJw/«l^— 1  his  is  a  petition  for  authority  to  make  up 
inventories  under  the  Statute  1 672,  for  Lord  Blantyre's children, 
and  it  is  stated  that  there  are  no  next  of  kin  on  the  rooilcr* 
side  in  this  country,  although  there  are  two  ladies  in  that  rtla. 
tionship  resident  in  England;  and  we  are  asked  to  give  aulboniy 
to  call  them.  But  the  Act  applies  only  to  Scotland,  and  we  can 
give  no  authority  to  call  those  in  England.  It  requires  that  the 
nearest  in  kin  in  this  country  of  Scotland,  on  the  mother's  side, 
shall  be  called ;  but  as  there  are  no  such  nearest  of  kin  in  Scot- 
land, we  can  give  no  authority  to  call  these  ladies.  You  jM. 
if  you  choose,  intimate  the  application  to  these  ladies  in  EngUw, 
but  we  can  give  you  no  authority  to  do  so. 

First  Division.— For  Petitioner,  J.  A-  Murray— Sir  B. 
Dundas,  Clerk [J.  IV.  />.] 

lith  June  1832. 

No.  386 Philip  Fobsyth  &  John  Phh-ups,  Baiscrs,  r. 

WiLUAM  Feegubon  &  Mandatory,  Claimants. 

Entail— Trust— rf  party  having  conveyed  his  nAofc  properij^ 
partly  heritable  and  partly  moveable,  to  trustees,  with  vutrudm» 
to  pay  the  interest  or  annual  jfroceedt  to  A.  B.,  till  he  sknu. 
arrive  at  the  age  of  35  years  complete,  at  which  period  tke^  trt 
to  denude  and  convey  the  whole  to  the  waid  A.  B.,  as  his  *i^ 
property;  but  in  case  he  ^ould  die  without  issue,  that  the  kH 
estate  should  belong  to  C.  I).,  and  certain  other  substitutes. 
seriatim ;  and  the  deed  having,  in  a  subsequent  clause,  ^^ 
that  the  deed  to  be  granted  by  the  trustees  should  be  eonceiscd  n 
the  form  of  a  strict  entaU,  containing  aU  clauses,  prohibim^  vn- 
tant  and  resolutive,  necessary  for  vesting  the  property »«  »<«^^ 
stitutes;  and  A.  B.  having  survived  35  years,  and  had  child  ^ 
^Hdd,  that  the  trustees  were  bound  to  execute  the  con^^ 
in  the  form  of  a  strict  entail  upon  A.  jB.,  and  the  subsnt'^'* 
mentioned  in  the  trust-'deed. 
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Robert  Ferguson,  grandfather  of  the  claimant,  on 
Sd  November  1803,  executed  a  general  trust-deed, 
whereby  he  conveyed  his  whole  property  of  every  de- 
scription, to  William  Phillips  and  his  disponees  in  trust, 
for  various  purposes  contained  in  the  deed,  which  pro- 
vided, in  regara  to  the  residue,  that  the  trustees  should 
be  obliged  to  lay  out  the  same 

<*  in  the  purchase  of  lands  or  tenements,  or  to  lend  the  same 
upon  such  heritable  or  personal  security  as  they  may  think  pro- 
per, for  the  use  and  behoof  of  William  Ferguson  (the  claimant), 
the  interest  or  annual  income  thereof  to  be  expended  and  laid 
towards  his  maintenance,  clothing  and  education,  during  his  mi- 
nority, until  which  time  the  said  William  Phillips  is  hereby 
nominated  and  appointed  his  tutor  and  curator ;  and  after  he 
attains  the  age  of  majority,  the  said  interest  or  annual  income  is 
to  be  paid  annually,  as  it  can  be  recovered,  to  the  said  William 
Ferguson,  until  he  arrives  at  the  age  of  35  years  complete,  at 
which  time  the  said  William  Phillips  and  his  foresaid,  bind  and 
oblige  themselves,  as  they  are  hereby  bound  and  obliged,  to  con- 
vey to  the  said  William  Ferguson,  the  whole  residue  of  my 
real  and  personal  estate  as  his  own  property,  and  to  denude  and 
divest  themselves  fully  thereof;  and  also  providing  and  declar- 
ing, that  in  case  the  said  William  Ferguson  shall  die  without  heirs 
of  his  own  body*  lawfullv  begotten,  then  the  said  residue  of  my 
real  and  personal  estate  shall  pertain  and  belong  to  the  said  Sa- 
r.ih  Sberelyand  Grizell  Sherely,  my  nieces,  and  the  said  William 
Phillips,  equally  among  them,  share  and  share  alike,  and  to  their 
executors  or  assignees,  to  whom  I  hereby  assign,  dispone,  and 
convey  the  same ;  and  the  deed  to  be  granted  by  the  said  William 
Phillips  or  bis  foresaids,  to  the  said  William  Ferguson,  convey- 
ing^ the  said  residue  to  him  when  he  obtains  the  age  of  85  years 
complete,  shall  be  conceived  in  the  foresaid  terms,  in  form  of  a 
deed  of  entail,  containing  all  clauses,  irritant,  prohibitory  and 
resolutive,  necessary  for  vesting  the  property  in  the  persons  of 
the  said  Sarah  Sherely,  Margaret  Sherely,  and  Grizell  Sherely, 
and  William  Phillips,  or  their  assignees." 

William  Phillips,  by  disposition,  devolved  the  trust 
npon  Philip  Forsyth  and  John  Phillips,  who  managed 
the  property  and  applied  the  interests  as  directed  by 
the  testator,  till  the  period  of  the  claimant  having  ob- 
tained the  age  of  35,  when  thev  brought  the  present 
process  of  ranltiplepoinding  and  exoneration,  with  the 
view  ofhaving  it  determined  in  what  terms  they  ought 
to  denude  and  convey  the  trust-property  to  the  claim- 
ant, who  had  children  of  his  own  body*  The  sum- 
mons was  executed  against  the  Sherleys  and  their 
heirs,  edictally,  bnt  no  appearance  was  made,  except 
for  the  claimant,  who  pleaded — L  That  according  to 
the  sound  and  legal  construction  of  the  above  clause, 
in  the  event  of  his  surviving  the  age  of  35,  and  hav- 
ing children,  which  events  had  happened,  all  spes  sue- 
cessionis  in  the  substitutes  was  at  an  end,  and  he  was 
entitled  to  have  the  property  conveyed  to  him  in  fee- 
simple. — II.  Although  it  were  to  be  held  that  the 
conveyance  must  be  one  under  an  entail,  such  deed 
required  to  be  framed  so  as  to  make  the  claimant  a 
proper  institute,  not  liable  to  any  fetters,  conditions 
or  limitation. — III.  The  execution  of  an  entail,  from 
the  general  terms  of  the  above  clause,  and  also  from 
the  nature  of  the  propertv  and  funds,  has  become  an 
impossible  condition,  anciis  therefore  impracticable. 
The  pursuers  contended — I.  That  they  were  bound  to 
carry  into  effect  the  objects  of  the  truster. — II.  That 
such  object  was  distinctly  expressed,  in  regard  to  the 
residue,  to  be,  that  it  should  be  conveyed  under  an  en- 
tail, with  all  the  necessary  clauses. — III.  That  the 
natmre  of  the  property,  part  of  it  being  moveable,  did 


not  prevent  it  from  being  invested  in  land  under  a^ 
entail.     The  Lord  Ordinary,  on  14th  February,  found 

'*  that  the  conveyance  to  be  granted  by  the  pursuers  must  be 
framed  in  terms  of  a  strict  entail ;  appoints  the  pursuers  to  pre- 
pare and  lodge  a  draft  of  the  deed  of  conveyance,  for  the  con- 
sideration of  the  Lord  Ordinary." 

The  claimant  having,  presented  a  reclaiming  note. 

Lord  Baigray, — The  testator  had  right  to  make  the  coAvey^ 
ance  in  such  terms  as  he  thought  proper. 

Lord  Craigie, — The  trustees  must  convey  in  the  terras  pointed 
out  by  the  testator. 

Lord  Gilfies  concurred.  What  may  be  the  effect  of  the  en- 
tail, if  William  Ferguson  leave  heirs  of  his  body,  remains  to  be 
seen,  and  will  be  determined,  if  the  case  occurs. 

The  Court 

'*  Adhere,  and  find  both  parties  entitled  to  their  expenses  out  of 
the  trust-fund,  and  remit  to  the  Auditor  to  tax  the  accounts  as 
betwixt  party  and  agents." 

First  Division.-— Lord  Ordinary,  Corehouse.— ^fc/.  Boswell. 
^JU.  G.  G.  Bell— J.  Phillips,  S.  S.  C,  and  Thomas  Thor- 
burn,  W.S.,  Agents.— Sir  R  Dundas,  Clerk [/.  IF.  I),} 

I5lh  June  1832. 

No.  387. — Henry  A.  Douglas,  &c.,  Stein's  Assignees,  Pur- 
suers, V.  Walter  Brown,  &e.,  Stein's  Trustees,  Defenders, 

Partnership — Bankrupt — Trust — A  Distillery  Company  having 
stopped  payment,  though  nener  rendered  legally  bankrupt,  but 
the  fHirtners  of  which  had  all  been  rendered  bankrupt,  as  members 
of  a  Banking  Company — Held,  That  one  of  the  partners  of  the 
Company  was  not  entitled  to  use  the  Company  Jirm,  and  execute 
a  voluntary  trust  injavour  of  trustees,  for  the  purpose  of  winding 
up  the  affairs* 

Prior  to  1812.  John,  Robert,  and  James  Stein,  car- 
ried on  two  distilleries,  one  at  Canonmills,  under  the 
firm  of  John  Stein  and  Company,  and  the  other  at 
Kilbagie,  under  the  firm  of  ilobert  Stein  and  Company. 
They  were  also  partners  of  the  banking-houso  in  Lon« 
don,  of  Smith,  Stein  and  Company,  and  had  a  corres- 
ponding firm  in  Kdinburgh,  of  Scott.  Smith,  Stein  and 
Company.  Both  the  banking  establishments  became 
insolvent  in  July  1812,  and  commissions  of  bankruptcy 
were  issued  against  the  partners,  who  were  then  in 
London.  Though  the  distillery,  which  was  a  different 
concern  from  the  Bank,  stopped  payment  at  the  same 
time,  yet  it  was  never  rendered  legally  bankrupt.  Joha 
Stein,  who  was  then  in  Eklinburgh,  called  the  distillery 
creditors  together  on  the  3d  August,  by  public  adver- 
tisement ;  and  having  laid  before  them  a  state  of  the 
Company  affairs,  he  was  directed  to  execute  a  volun- 
tary trust  of  the  Canonmills  and  Kilbagie  estates,  ia 
favour  of  the  defenders,  Walter  Brown,  and  James 
Gibson-Craig,  as  trustees,  for  behoof  of  the  whole 
creditors.  This  deed  bore  to  be  granted  by  "  John 
Stein,  and  Robert  Stein  and  Company,  distillers  at 
Canonmills  and  Kilbagie,*'  and  was  accordingly  signed 
on  the  6th  August  by  John  Stein,  who  used  the  Com- 
pany firm.  John  Stein  then  went  to  London,  and  on 
the  12th  August,  a  joint  commission  of  bankruptcy  was 
issued  against  him  and  his  partners  in  the  Banking 
Compan  v.  On  the  1st  September,  the  Steins,  as  bankers, 
executeci  an  assignment  in  favour  of  the  assignees  (the 
predecessors  of  the  pursuers,)  and  on  the  8th  thereafter, 
another  in  the  capacity  of  distillers,  under  reservation 
of  the  rights  of  the  distillery  creditors,  contained  in  the 
trust-deed  to  Gibson-Craig  and  Brown,  in  the  event  of 
the  said  trust-deed  being  found  valid  and  effectuaL 
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The  assignees,  on  the  26th  September,  itckmiwledged 
in  writing,  that  the  Bank  and  distillery  wer^  separate 
eoncems,  and  authorised  the  trufltees  to  pay  the  Scotch 
creditors,  whom  they  admitted  to  have  a  prefdi^ence. 
With  this  arrangement,  however,  the  assignees  after- 
wards refused  to  comply — and  in  May  1818,  they 
raised  a  summons,  concluaing  for  reduction  of  the  trust- 
deed,  inter  alia,  on  the  following  grounds : — I.  That 
the  whole  property  of  the  bankrupts  in  Scotland, 
whether  belongmg  to  the  Distillery  Company  or  not, 
was  carried  by  the  £ng1ish  Commission,  and  so  vest- 
ed in  the  English  assignees. — 11.  That  it  fell  under  the 
operation  of  the  Act  1696,  cap.  5. — III.  That  the  trust- 
deed  was  at  all  events  invalid  and  ineffectual,  particu- 
iarly  with  reference  to  the  bankruptcy  of  the  banking 
house,  and  of  Robert  Stein  and  James  Stein,  and  the 
insolvency  of  the  whole  parties,  as  being  the  deed  of 
John  Stem  alone,  though  executed  by  him  in  name  of 
the  Distillery  Company,  in  corroboration  of  which  it 
was  added,  that  in  great  part,  at  least,  no  delivery  fol- 
lowed. Jn  defence,  it  was  maintained — I.  That  all 
objections  to  the  validity  of  the  deed,  at  the  instance 
of  English  assignees  or  English  creditors,  were  com- 

fletely  excluded  by  the  homologation  of  the  assignees. — 
I.  That  the  deed  itself,  in  the  circumstances  \n  which 
it  was  executed,  and  with  reference  to  any  challenge, 
whether  founded  upon  the  English  commissions,  or 
upon  the  statute  1696,  was  valid  and  effectual. — III. 
And  at  all  events,  that  the  English  assignees  or  credi- 
tors under  the  English  commission,  had  no  interest 
whatever  in  the  funds  and  effects  of  the  Distillery  Com- 
panies— at  least  till  the  distillery  creditors  were  com- 
pletely satisfied  and  paid. — IV.  That  if  the  defenders 
were  to  denude  of  the  management,  to  which,  person- 
ally, they  had  no  objections  whatever,  they  were  liable 
to  account  oua  trustees  only,  and  with  all  tlie  rights  and 
jBquities  belonging  to  a  party  accounting  in  that  cha- 
i-acter ;  and,  lastli/i  that,  with  reference  to  this  and  the 
preceding  point,  the  pursuers,  in  fact,  had  no  snbstan- 
tial  interest  to  insist  for  reduction  of  the  deed.  A 
'^oint  case  was  in  1827  prepared  for  the  opinion  of 
English  counsel,  on  the  following  question  : 

"  Whether,  on  the  supposition  that  the  letter  from  Messrs 
Cuthbert,  Smith  and  Duval'*  (the  former  Assignees ),  **  to  the 
defenders,  dated  26th  September  1812,  is  held  to  import  an  au- 
thority to  the  defenders  to  settle  with  the  distillery  creditors  in 
the  Capacity  of  trustees,  and,  of  consequence,  to  be  a  homologa- 
tion of  the  trust-deed  to  that  effect,  such  authority  is,  by  the 
law  of  England,  binding  on  the  creditors  of  Scott,  Smith,  Stein 
and  Company,  and  on  the  present  assignees,  the  pursuers  of  this 
action  ?"  &c. 

The  consulted  counsel  gave  an  opinion,  in  which  he 
held, 

"  lit.  That  the  assignees  were  legally  competent  to  homologate 
the  trust-deed ;  and,  2r/,  That  there  was  not  in  the  mode  of  exer- 
cising (that  function),  oi  in  the  circumstances  attending  such 
exercise,  any  incident  upon  which  the  creditors  were  entitled  to 
disaffirm  ik" 

Lord  Corehonse,  on  3Ut  January  1829,  pronounced 
|in  interlocutor  in  terms  of  this  opinion,  inter  alio, 
finding  that  the  assignees  had  power  to  homologate 
the  trust-deed,  and  that  they  did  homolgate  it,  to  the 
effect  of  authorising  the  trustees  to  pay  the  Scotch 
pr^ditors,  and  that  the  defenders  were  only  bound  to 
Recount  qwa  trustees.     The  pursuers  reclaimed  ;  and 


the  Court  having,  on  2d  Jane  1829,  adhered  (antea, 
Vol.  I.  p.  227),  they  appealed,  and  the  Hoase  of 
Lords,  on  23d  February  1831,  (antea,  Vol.  HI.  p, 
314.)  reversed  the  judgment  of  the  Court  of  Session, 
and  remitted  the  case,  with  instructions,  finding 

"  that  the  assignees  of  Stein,  Smith  and  Company,  bad  no 
power  to  homologate  the  trust-deed  executed  by  John  Stein,  in 
favour  of  the  fespondents  (defenders),  for  behoof  of  the  credi- 
tors  of  the  Distillery  Company.*' 

This  judgment  having  been  applied,  the  case  went 
back  to  Lord  Newton,  who,  on  8th  December  1831, 
decerned,  conform  to  the  reductive  conclasions  of 
the  libel,  finding  the  trust-deed  invalid.  The  de- 
fenders reclaimed;  and  the  Court  having  ordered 
cases,  the  pursuers  pleaded — I.  Disposition  of  the 
whole  estates  and  property  of  a  partnership  in  fa- 
vour of  trustees,  is  an  act  of  extraordinary  adminis- 
tration, which  one  partner  has  no  power  to  perform 
without  special  authority  granted  by  the  other  part- 
ners.— n.  By  the  statute  1696,  a  disposition  in  favoar 
of  prior  creditors,  granted  within  sixty  days  of  bank- 
ruptcy, is  reducible  (see  statute).  A  disposition 
omnium  bonorum  infers  bankruptcy  (aee  Diet.  v.  Bank- 
rupt). If  it  create  a  preference,  it  is  void  on  the  prin- 
ci pie  of  the  actio pauliana  (Juliana  J,  Even  if  it  merely 
create  an  administration,  the  creditors  are  entitled  to 
set  it  aside. — IIL  The  rights  of  Robert  Stein  and 
James  Stein,  as  partners  in  the  Distillery  Companr, 
and  their  property  wherever  situated,  were  vested  in 
the  assignees  upon  the  bankrupt  estates  of  Scott, 
Smith,  Stein  and  Company,  and  Stein,  Smith  and 
Company,  from  and  after  the  acts  of  bankruptcy  com- 
mitted by  the  bankrupts  on  22d  July  1812.— IV.  The 
assignees  being  tenants  in  common  (joint  proprietors) 
with  John  Stein  in  the  Distillery  Companies  after  the 
22d  July  1812,  the  trust-deed  by  which  he  disponed 
the  whole  property  belonging  to  these  Companies  in 
favour  of  Messrs  Brown  and  Gibson  is  void  and  null. 
Answered, — I.  The  Distillery  Company  being  exclu- 
sively domiciled  in  Scotland,  separate  from  the  Bank, 
and  not  insolvent,  its  funds  could  not  be  attached  by 
the  English  commission  of  bankruptcy,  though  the  tiro 
partners  then  resident  in  England,  and  their  funds, 
might  be  reaphed  by  it  as  individuals.  In  such  cir- 
cumstances, John  Stein,  acting  for  himself,  and  in 
name  of  the  Distillery  Company,  and  at  the  reqoest 
of  the  creditors  of  that  Company,  was  entitled  to  exe- 
cute the  trust-deed  in  question,  for  the  poroose  of 
winding  op  its  afiBirs,  and  as  a  much  more  adrisabie 
mode  of  distributing  the  funds  among  the  creditoi^ 
and  insuring  a  surplus,  than  by  following  the  conrn 
of  'aequestration* — II.  Posterior  to  the  date  of  the 
trust-deed,  a  joint  commission  of  bankruptcy  v«s 
issued,  including  John  Stein,  and  by  the  law  of  £n{r- 
land,  necessarily  superseded  all  the  previous  separate 
commissions,  and  restored  matters  to  the  same  iitU' 
tion  as  if  they  had  never  been  issued,  so  that  tiie 
trust-deed  stands  as  if  it  had  been  first  in  date.— IH* 
The  trust-deed  under  reduction  conreys  the  funds  and 
property  of  the  Distillery  Company  to  trustees  for 
behoof  of  the  distillery  creditors.  It  is  impossible 
that,  under  the  act  1696,  such  a  conveyatioe  cooid  bi 
struck  at,  except  in  consequence  of  the  bankruptcy  of 
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the  Distilfeiy  Compan  j.  Bat  the  Distillei*^  Company 
not  haying  been  bankrapt,  it  is  quite  plain  that  there 
are  no  grounds  on  which  snch  a  redaction  could  be 
maintained. — IV.  The  defenders  might  further  ob- 
serre,  that  the  assignees  have  no  title  to  pursue  a  re- 
daction under  the  Scotch  act,  1696,  c5.  They  could 
understand  such  reduction  being  brought  at  the  in- 
stance of  creditors  of  the  Distiller y  Company,  for  the 
purpose  of  recovering  funds  belonging  to  that  Com- 
pany, in  order  to  their  distribution.  The  pursuers, 
though  they  may  be  creditors  of  the  Steins,  as  indivi- 
duals, and  of  the  Banking  houses,  in  virtue  of  the 
commissions,  are  not  thereby  creditors  of  the  Scotch 
Distillery  Company. — V.  Though  the  power  of  a  part- 
ner of  binding  the  socii  by  the  use  of  the  Company 
firm,  or  of  affecting  the  copartnery  property,  while  the 
Company  is  solvent  and  carrying  on  trade,  is  confined 
to  acts  of  ordinary  administration ;  yeti  in  case  of 
death  or  bankruptcy,  the  surviving  or  solvent  partner 
is  entitled  to  adopt  the  steps  requisite  for  imnding  up 
and  terminating  the  concern^  for  the  benefit  of  an  in- 
terested. If  he  was  in  his  own  person  entitled  to  wind 
up  the  Company's  affiairs,  he  was  also  entitled,  with 
the  approbation  of  creditors,  to  commit  that  duty  to 
trustees.    At  advising. 

Lord  President  intimated  that  the  Court  did  not  intend  to 
«nter  into  the  matter  of  afCcounting,  but  merely  to  determine 
the  point  relative  to  the  validity  of  the  trust-deed. 

Lord  Balffray  said,  that  he  had  no  difficulty  in  the  question 
regarding  the  validity  of  the  deed.  He  was  afraid,  after  the 
judgment  of  the  Hoase  of  Lords  in  the  case,  that  the  distillery 
concern  had  no  power  to  act.  Its  whole  partners  were  bank- 
ropt  By  the  common  law,  a  company  was  rendered  bankrupt 
hy  the  bankruptcy  of  all  its  partners.  One  partner  was  tiot 
entitled  to  take  the  winding  up  of  the  concern,  without  the  autho- 
rity and  consent  of  the  others,  or  of  their  representatives.  He 
liad  no  right  to  assume  such  powers.  If  the  contract  of  co- 
partnery bad  contained  a  clause  providing  for  such  au  emergency, 
the  case  woold  have  been  different  But  it  had  been  decided 
that  a  bankrupt,  though  inclined  and  able  to  wind  up  his  affairs, 
was  not  entitled  to  take  the  management  of  them  from  the  cre- 
tlitors ;  and  in  the  present  case,  they  had  no  right  to  take  them 
out  of  the  hands  of  the  assignees.  He  would  adhere  to  the 
Lord  Ordinary's  interlocutor. 

Lord  GUiiet  concurred  with  Lord  Balgray,  and  thought  that 
a  man  rendered  bankrupt  in  London,  was,  to  all  intents  and 
purposes,  a  bankrupt  over  the  whole  world*  even  with  regard  to 
retrospective  effects. 

Lord  President  thought  the  defenders  were  in  a  dilemma ;  for 
if  the  Steins  were  not  bankrupt,  and  the  Company  not  dissolved 
at  the  time  the  trust-deed  was  executed,  then  the  one  partner, 
without  the  consent  of  the  others,  had  transferred  the  estate  and 
the  management  of  it  to  third  parties,  and  this  was  an  act  of 
extraordinary  administration,  and  therefore  beyond  his  powers  ;~^ 
again,  if  they  were  bankrupt,  then  the  law  deprived  them  of  the 
power  of  any  such  transference. 

I^ord  Craigie  said,  some  stress  had  been  attempted  to  be  laid 
on  the  allegation  that  the  Scotch  Disdllery  Company  had 
not  been  rendered  bankrupt — that  it  was  solvent.  But  this 
was  nothing  when  oil  the  partners  of  it  were  bankrupt. 

The  Coort  ananimously  adhet*ed. 

Pursuers*  Authorities.— Ersk.  III.  3,  sec.  20.  Bell,  II.  p. 
615^  1.  7,  c.  I ;  e46,  and  II.  pt  1,  p.  28,  2d  Ed.  of  J610.  Blair 
Miller  v.  Douglas,  22d  January  18J 1  ;  F.  C.  Ardin  p.  Sharp, 
II.  Espinasse,  p.  523:  Sheriff,  I  East.  48.  Royal  Bank  v. 
Smith  and  Stein's  Assignees.  20th  January  1813.  1696,  c  5; 
Siruthers  v.  Reid,  Ist  July  1803.  Selkrig  v.  Davies,  &c.,  23d 
March  1814.  Dow's  Appeal  Cases,  II.  p.  230.  Whitemarsh 
on  Bankrupt  Low,  p.  303,  5,  335.  Cooke  on  Do.  p.  524. 
Cullen  on  Do,  p.   457.     Thomson  v.  Frere,  East's  Reports, 


p.  417.     Bamsbottam  o.   Lewis  ;   Campbell's  Reports,  279. 
Abel  o.  Sutton  ;  IIL  Espinasse's  Cases,  108. 

Defenders'  Authorities.— Montague's  Bankrapt  Law,  Vol. 
i.  pp.  613,  63i.  Morrison's  Assignees  v.  Watt,  and  Maitland 
».  Hoffman,  4th  March*  1807.  Palmer  o.  Hunter  and  Co.,  25th 
February  1825;  F.  C. 

First  Division. — Lord  Ordinary,  Newton. — Jet,  Forsyth  and 
Sandford. — Alt.  Dean  of  Faculty  (Hope)  and  Rather furd.— 
Daniel  Fisher,  S.S.C.,  and  Gibson-Craigs,  Wardlaw  and  Dal- 
ziel,  W.S.,  Agents.— Mr  BeU,  Clerk [J,  W,  ^.] 

IQth  June  1832. 

Na  388. — John  Kick's  REPtiESENTATiVBS,  Advocators,  v, 
HoTCUKis  AND  Meiklejohn,  W.S.,  Respondents* 

Process — Personal  Exception — Jurisdiction — A  process  belong' 
ing  t6  one  Lord  Ordinary  having,  without  any  special  remits  been 
enrolled  before  another^  who  decided  the  cause —  Heldf  I,  Thai  the 
judgment  was  void, — //.  Opinion  expressed,  that  the  jtarty  was 
not  barred  from  stating  the  o^ectioti,  although  it  liad  been  upon 
hii  own  motion  that  Hie  Judgments  had  been  pronounced. 

The  ordinary  action  (vide,  Vol.  IV.  p.  278,  No. 
192,)  was  brought  into  Court,  and  came  in  the  cpurse  of 
the  rolls  before  Lord  Eldin  as  Ordinary.  In  conse- 
quence of  Lord  £ldin*s  indisposition,  it  was  after- 
wards remitted  to  Lord  Corefaouse,  as  officiating 
for  Lord  Eldin.  The  present  advocation  of  certain 
judgments  of  the  Sheriff,  was  then  brought  by  John 
Kirk,  and  having  come  before  Lord  Meadowbank, 
(the  parties  not  adverting  to  the  original  action  being 
one  of  Lord  Eldin's  processes,)  his  Lordship  remitted 
the  advocation  to  the  other  action  before  Lord  Core- 
house,  to  be  discussed,  ob  cotitingentiam,  as  if  Lord 
Corehouse  had  been  the  Lord  Ordinary  in  the  original 
cause.  John  Kirk  having  died,  his  widow  came  for- 
ward and  sisted  herself  as  a  party,  and  on  18th  De- 
cember I829y  Lord  Corehonse  pronounced  an  order 
to  prepare  and  complete  a  record.  The  advocation 
was  afterwards  enrolled  before  Lord  Corehouse,  for 
the  purpose  of  having  avizandum  made,  preparatory 
to  closing  the  record.  The  original  action  stood  in  his 
Lordship's  roll  on  the  same  day  for  a  similar  purpose, 
when  it  was  discovered  that  it  was  originally  a  process 
of  Lord  Eldin*s.  The  advocation  was  also  supposed  by 
the  parties  to  have  been  also  a  process  of  Lord  Eldin*s, 
and  Lord  Corehouse,  in  consequence,  declined  to  pro- 
ceed farther  therein. 

By  Act  of  Sederunt,  17th  February  1829,  all  pro- 
cesses which  depended  before  Lord  Eldin,  or  before 
Lords  Meadowoank  or  Corehouse,  as  acting  for  Lord 
Eldin,  were  remitted  to  Lord  Newton,  who  was  em- 

owered  to  proceed  with,  and  determine  the  same ; 

ut  it  was  declared  that  this  general  remit  should  only 
take  effect,  provided  either  of  the  parties  should  en- 
rol the  cause  within  six  months  from  the  date  of  the 
Act;  and  that  after  the  lapse  of  said  six  months,  re- 
mits should  not  be  made  m  any  of  said  processes,  ex- 
cept on  petitions  to  the  Court  in  common  form.  Not 
adverting  to  the  six  months  having  elapsed,  and  upon 
the  assumption  that  the  present  advocation,  as  well  as 
the  original  action,  belonged  to  Lord  Eldin,  both  cases 
were  enrolled  before  Lord  Newton,  and  his  Lordship 
pronounced  six  different  interlocutors,  and  at  last  de- 
cided against  the  advocator — upon  which  she  reclaimed, 
and  stated  the  objection,  that  Lord  Newton  had  no 
power  to  decide  the  cause :  That  if  the  case  was  to  be 
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held  as  truly  one  of  Lord  Corehoase's  processes,  it  never 
was  properly  before  Lord  Newton;  and  on  the  other 
hand,  if  it  was  to  be  considered  as  a  process  of  Lord 
£ldin*s,  It  was  eqaally  incompetent  for  Lord  Newton 
to  decide  it,  in  respect  that  it  bad  neither  been  en- 
rolled before  his  Lordship  within  six  months  of  the 
date  of  the  Act  of  Sederunt,  17th  February  1829,  nor 
a  remit  made  to  his  Lordship  upon  a  petition  to  the 
Court,  as  required,  after  the  lapse  of  that  time. 

The  respondents  admitted  that  there  was  an  irre- 
gularity, but  contended  that  the  advocator  was  barred, 
personali  exceptione^  from  pleading  it,  in  respect,  as 
was  alleged,  the  whole  interlocutors  had  been  pro- 
nounced upon  her  motion. 

Lord  GUiiet, — You  cannot  prorogate  a  jurisdiction  in  this 
way. 

Dean  of  Faculty, ~^Vfe  state  chat  the  party  ia  barred,  personali 
exceplione,  from  taking  the  objection. 

Mr  Skene. — I  am  prepared  to  shew  that  the  whole  judgments 
were  pronounced  on  the  motion  of  the  respondents. 

Lord  President. — That  makes  no  difference,  you  acquiesced 
in  the  Lord  Ordinary  pronouncing  them. 

The  Court  pronounced  this  interlocutor  :— 

'*  Recal  the  interlocutors  complained  of,  as  irregularly  pro- 
nounced ;  and  remit  to  Lord  Corehouse  to  proceed  in  the  usual 
manner,  from  the  point  at  which  the  case  left  off,  reserving  all 
questions  of  expenses,  hinc  inde.** 

.  First  Division. — Lords  Ordinary,  Newton  and  Corehouse. — 
^ct.  Skene,  Moir. — Alt.  Dean  of  Faculty  (Hope),  Thomson. 
— J.  Shand  and  J.  Meiklejohn,  W.  S.,  Agents. — Sir  R.  Dun- 
daa,  Clerk \J.  W.  i>.] 

leth  June  1832. 

No.  389. — John  Coubt,  Common  Agent  for  Cuthbert^s  Cre- 
DITOB8,  Reclaimer,  v.  Mas  Anna  Maria  Tierney  and  Man* 
DATORY,  Respondents, 

Preferable  Claim — Security — A  debtor  havings  in  two  letters,  stat- 
ed his  desire  that  certain  property  should^  inter  alia,  be  held  in 
trust  for  payment  of  a  creditor}  and  hamng  executed  a  disposi" 
lion — Held,  that  the  creditor  wcu  entitled  to  be  ranked  preferably 
Jbr  all  the  debts  due  to  him  at  the  date  of  the  last  letter. 

On  the  27th  May  1795,  the  hite  Lewis  Cathbert 
sent  from  Spanish  Town,  Jamaica,  to  the  late  Greorge 
Tierney,  M.P.,  an  acconnt-current,  stating  thesams  he 
was  due,  and  accompanied  it  by  a  letter,  which  con-* 
tained  this  paragraph : 

"  It  would  afford  me  particular  satisfaction  to  be  able  to  remit 
the  whole  of  this  money  to  you  immediately,  but  that  is  not 
possible.     Were  it  not  otherwise,  and  that  the  money  were  to 
be  invested  in  bills  at  the  present  rate  of  premium,  it  would 
make  a  difference  to  you  of  15  per  cent,  in  diminution  of  capi- 
tal.    I  have  further  to  observe,  that  by  far  the  greater  part  of 
the  credits  in  the  account-current  have  arisen  from  negotiations 
which  I  had  it  in  my  power  to  make,  and  by  which  alone  the 
debts  were  made  good,  and  the  interest  from  the  dates  of  the 
credits  is  now  consolidated  into  capital.     In  the  contemplation 
that  the  several  instalments  proposed  shall  be  punctually  paid 
at  maturity,  it  will  evidently  be  for  your  advantage  to  accede  to 
the  offer  now  made ;  and,  in  order  to  secure  such  punctual  pay- 
ment being  made,  I  have  transmitted  by  this  conveyance,  to  our 
friend  Mr  Abram  Robarts  of  London,  an  absolute  conveyance 
and  disposition  of  all  the  property  I  possess  in  Scotluid,  with 
authority,  in  the  event  of  my  being  indebted  to  him  on  any  ac- 
count, at  the  expiration  of  two  years  from  this  date,  that  he 
shall  have  liberty,  with  full  power  and  authority,  to  sell  that 
property  in  any  manner  he  ahull  deem  most  advantageous  for 
mo,  and,  out  of  the  price  thereof,  to  reimburse  himself  in  the  first 
instance.     I  have  well-founded  expectation  that,  in  the  course 
of  the  present  year,  the  greatest  part,  if  not  the  whole,  of  what 


I  am  indebted  to  him  will  be  paid.  Should  that  be  the  case, 
he  may  be  induced  to  guarantee  the  several  payments  to  be  made 
to  you,  holding  the  same  stake  as  an  inderonitication.  But 
should  he  decline  this,  I  will  agree  that  he  shall  hold  the  pro. 
perty  vested  in  him,  as  before  mentioned,  in  trust,  to  secure  the 
several  payments  to  you." 

On  17th  April  1796,  Cathbert  wrote  to  Abram  Ro- 
barts and  Company  in  London,  inclosing  a  disposition 
in  security  to  his  property  of  Castlehill,  to  cover  cer- 
tain debts  dae  to  them  and  to  George  Tierney.  The 
letter,  inter  aliay  contained  these  paragraphs : 

"  I  now  return  the  disposition,  duly  executed  in  the  manner 
directed,  and  a  note  inclosed  therein,  of  the  date,  and  of  the 
names  and  designations  of  the  witnesses,  to  be  filled  up  in  the 
deed  by  the  same  hand  that  drew  it,  and  you  must  send  it  to 
Edinburgh  for  that  purpose."  *<  I  again  beg  leave  to  repeat, 
that  by  the  deed  now  senty  you  are  to  stand  secured,  in  the  fint 
place,  for  the  debt  I  now  owe  to  you  on  account-current,  with 
interest,  after  which  to  stand,  in  like  manner,  as  security  for 
what  I  stand  indebted  to  Mr  George  Tierney,  all  I  reqoire  is, 
that  you  will  forbear  to  register  the  deed,  or  to  take  infeftment 
thereon,  before  the  1st  November  1797,  unless  in  the  mean 
time  I  should  die,  in  which  case  you  are  to  be  at  liberty  to  sell 
the  property  accountable  to  my  executors  for  whatever  it  may 
sell  for  more  than  what  will  discharge  the  debt  to  yourself,  and 
also  to  Mr  Tierney.  Whenever  a  peace  shall  take  place,  the 
value,  of  lands  will  rise  very  considerably;  and  upon  that  de- 
sirable event  happening,  I  have  no  objection  to  an  advertiM- 
ment  being  put  into  the  London  and  Edinburgh  papers,  to  sell 
the  land  by  private  contract,  provided,  however,  that  it  does  not 
sell  for  less  than  £1»,000  Sterling;  but  that,  after  the  Ut  No- 
vember  1797,  it  may  be  sold  by  auction  for  what  it  will  bring, 
after  due  notice  shall  be  given  in  the  public  papers,  of  such 
auction,  in  the  usual  manner." 

Robarts  having  been  infeflt  in  the  estate  of  Castle- 
hill, in  Scotland,  raised  an  action  of  multiplepoinding 
and  exoneration  after  Cuthbert's  death ;  and  among 
other  creditors,  Mr  Tierney  lodged  a  claim  for  vari- 
ous sums,  which  was  afterwards  insisted  in  by  Mrs 
Tierney,  as  relict  and  executrix  of  her  husband.  John 
Court,  8.S.C.,  was  appointed  common  ag^nt;  and 
a  report  having  been  prepared  by  an  acconntant, 
Mrs  Tierney  and  her  mandatory,  inter  alia^  objected 
to  it,  in  so  far  as  it  was  proposed  to  rank  the  claim- 
ant Mrs  Tierney  preferably,  and  next  to  Mr  Robarts, 
for  only  a  part  of  her  claim,  and  to  postpone  and  rank 
her  pari  passu  with  the  ordinary  creditors  for  the  re- 
mainder, while  the  trust  constituted  in  the  person  of 
the  late  Mr  Roberts  was  a  trust  for  behoof  of  the  late 
Mr  Tierney,  in  security  of  the  whole  claim  to  which 
the  objector,  Mrs  Tierney,  has  now  right,  conferrin;; 
a  preferable  right  in  this  process  to  the  full  extent  ut 
that  claim,  and  to  the  expenses  which  she  andherUte 
husband  had  incurred  in  the  process,  which  ought  to 
be  allowed,  and  ranked  therefor  eodem  loco  with  the 
claim  itself,  in  respect  that,  as  the  late  Mr  Roberu 
was  infeft  under  an  absolute  conveyance  of  the  lands 
of  Castlehill,  which  he  held  as  trustee  for  Mr  Tierney 
in  security  of  the  objector's  claim,  and  that  as  the  fund 
in  medio  is  the  price  of  these  lands,  the  objector  is  en- 
titled to  draw  payment  indemnis. 

The  Lord  Ordmary,  on  10th  March  1832,  proooaa- 
ced  this  interlocutor : 

"  Finds,  that  Mrs  Anna  Maria  Tierney  ia  entitled  to  b? 
ranked  preferably,  to  the  extent  of  the  whole  debts  due  bf 
Lewis  Cutlibert  to  the  late  Mr  Tierney  at  the  date  of  Mr  CurB< 
bert's  letter  to  Mr  Robarts,  of  the  17th  of  April  179G ;  to  lU 
extent  subtaiub  the  objections,  and  remits  to  the  accouutaut  u 
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amend  the  report  accordingly ;  quoad  uUra,  repels  the  objectioos ; 

and  finds  no  expenses  due.** 

The  Common  Agent  reclaimed,  and  the  Coarl  pro- 

Doanced  this  interlocutor : 

"  Adhere  to  the  interlocutor  submitted  to  review.  Upon  the 
merits  of  the  case,  likewise,  Find  the  respondents  entitled  to 
expenses  since  the  date  of  the  interlocutor  of  the  Lord  Ordinary 
submitted  to  review  :  Allow  an  account,"  &c. 

Second  Division. — Lord   Ordinary,  Fullerton.— <^c(.   Keay 

and  Currie yiU.  Jameson  and  Wood. — John  Court,  S.S.C.9 

and  Andrew  Clason,  W.S.,  Agents. — Mr  Holland,  Clerk.—- 

I9tk  June  1832. 
No.  S90.— Oavio  Brown,  Pwsuer,  v.  Lord  Rollo  &  Others, 

Defenders. 

Contract— Principal  and  Agent — Acquiescence — A  road  con- 
tractor having  contracted  to  form  a  road  according  to  a  plan 
ami  specijicationj'urnished,  with  a  stipulation,  that  for  any  extra 
work  that  might  be  vecetsary,  he  was  to  obtain  a  written  order 
from  the  road  trustees,  or  their  surveyor  ;  and  having  afierwards 
brought  an  action  for  payment  of  extra  work  done,  without  the 
written  order,  but,  as  alleged,  with  the  knowledge  and  consent  tf 
the  trustees  and  surveyor — Held,  that  the  trustees  were  not  liable. 

In  1820,  Brown  entered  into  a  contract  with  Lord 
Rollo  and  others,  trastees  for  forming  a  new  line  of 
road  between  the  Yetts  of  Muckhart  and  the  Tillage 
of  Dunning  in  Perthshire.  By  this  contract  Brown 
became  bound 

**  to  cut,  embank,  level,  form,  metal,  and  afterwards  blind  in  a 
neat  substantial  manner,  the  aforesaid  turnpike  road,  in  strict 
conformity  with  six  sheets  of  sections  prepared  by  the  said 
Robert  Drysdale,  and  subscribed  by  the  said  committee,  and  the 
said  David  Brown  and  James  Stewart,  Esquire,  of  the  dates  of 
tbese  presents,  as  relative  to  this  contract,  and  also  in  strict  con-> 
formity  with  the  specification  after  inserted,  also  made  out  and 
prepared  by  the  said  Robert  Drysdale.** 

By  the  specification  here  referred  to,  it  was  pro- 
vided, that  the 

"  road  shall  be  properly  levelled,  the  heights  cut  off,  and  the  ir- 
regularities completely  made  up,  according  to  the  sections,  so 
thac  there  will  be  no  sudden  rises  on  any  part  of  it  And  fiir* 
ther,  the  cou tractor  shall  be  obliged  to  cut  off  all  other  heights, 
and  till  up  hollow  places,  as  the  surveyor  shall  direct,^  without 
any  additional  charge,  in  order  to  improve  the  road,  although 
such  cutting  or  embankments  are  not  exhibited  by  the  sections ; 
but  all  such  cuttings  or  embankments  are  not  to  exceed  four 
feet  deep  in  the  middle  of  the  road.** 

The  specification  also  contained  a  clause  in  those 
terms : 

^  No  additional  work  to  be  done  with  a  view  of  extra  pay- 
ment, without  a  written  ordi*r  from  the  trustees  or  their  surveyor." 

i'\>r  tlie  cuttings,  levelling,  &c.,  specified  in  this 
specification,  Brown  was  to  receive  £bl5.  In  a  sub- 
sequent part  of  tlie  contract,  it  was  provided,  that  if 
the  trustees  should  consider  it  necessary  to  make  any 
partial  variations  on  the  line  of  road  staked  out,  the 
contractor  should  be  obliged  to  execute  the  same  Ac- 
cording to  the  directions  given  to  him,  and  the  dif- 
ference of  expense  should  be  referred  to  arbiters  to 
be  mutually  cnosen.  Besides  the  making  of  the  road, 
the  contractor  undertook  to  build  various  bridges,  as 
specifically  set  forth  in  the  contract ;  and  in  regard  to 
one  of  these,  over  the  Water  of  Devon,  it  was  agreed, 

"  to  refer  to  a  proper  tradesman  to  be  named  by  the  Sheriff  of 
Perthshire,  whether  or  not,  in  the  event  of  any  accident  happen- 
ing to  the  said  bridge  at  any  time  within  three  years  of  its  erec- 
tion, such  accident  was  occasioned  by  the  insufficiency  of  the 


foundation  or  of  the  building,  and  in  the  event  of  such  accident 
happening  from  the  insufficiency  of  the  foundation,  the  loss  to 
be  sustained  by  the  said  trustees  ;  and,  on  the  other  hand,  should 
such  accident  happen  in  consequence  of  the  insufficiency  of  the 
work,  the  said  David  Brown  shall  be  answerable  for  the  same." 

It  was  farther  provided,  that  the 

"  contractor  shall  be  entitled  to  all  metals,  blinding,  &c.,  for  the 
use  of  the  said  road,  and  for  bridges,  conduits,  &c.,  firee  of  any 
charge.*' 

Brown  entered  upon  the  execution  of  the  contract, 
built  the  bridges,  and  formed  the  road,  but  in  doing 
so,  it  was  considered  necessary  by  him  to  exceed  the 
depth  of  four  feet  in  cutting  many  parts,  and  in  filling 
up  others  upon  the  line.  These  cuttings  he  performed, 
as  he  alleged,  but  which  the  defenders  denied,  under 
the  immediate  eye  and  authority  of  the  inspector  and 
surveyor  appointed  by  the  trustees ;  and  it  was  also 
alleged  that  the  trustees  themselves  frequently  8aw> 
and  were  aware  of  these  facts.  Brown,  however,  did 
not  obtain  any  written  order  from  the  trustees  or  sur- 
veyor to  make  these  additional  cuttings,  &c.  Several 
reports  were  made  to  the  trustees  by  a  person  they 
appointed  for  the  purpose,  during  the  progress  of  the 
work — all  of  which  reports  stated  the  work  to  have 
been  properly  done ;  but  in  none  of  them  was  any 
notice  taken  of  the  additional  cuttings,  &c.  beyond 
four  feet  in  depths* 

The  whole  work  was  completed  in  1821,  when  the 
trustees  took  possession  ;  but  having  declined  paying 
Brown  all  he  demanded,  he  brought  an  action  against 
them  in  December  1821,  concluding  for  payment  of 
the  work  performed  in  terms  of  the  specincation,  and 
also  for  the  extra  expense  which  had  oeen  occasioned 
by  the  difficulty  of  obtaining  a  foundation  for  the 
bridge  over  the  Devon,  the  latter  of  which  amounted 
to  £600.  The  summons  contained  a  reservation  iu 
these  terms : 

*'  Reserving  his  (6rown*s)  claim  for  extra  work,  as  the  same 
may  be  afterwards  ascertained  by  the  said  Robert  Drysdale,  in 
terms  of  the  contract." 

Decree  was  pronounced  in  favour  of  Brown,  in  this 
action ;  but  having  failed  to  obtain  payment  for  al- 
leged extra  work,  he  brought  the  present  action,  in 
which  he  concluded  for  £1745  as  the  expense  of  extra 
cuttings  and  embankments  beyond  the  depth  of  four 
feet,  and  fur  damages  on  account  of  loss  of  materials, 
workmen's  wages,  &c.  which  he  alleged  he  had  suf- 
fered through  the  delay  of  the  defenders,  in  regard  to 
the  foundation  and  building  of  the  bridge  over  the 
Devon.  He  also  concluded  for  relief  of  a  decree  for 
damages,  obtained  against  him  by  a  Mr  Dick,  from 
whose  property  materials  had  been  taken  for  finish- 
ing the  road.  In  support  of  the  action  it  was  pleaded 
— I.  The  pursuer's  claim  for  additional  cuttings,  in 
so  far  as  these  exceeded  four  feet  in  the  middle  of  the 
road,  was  warranted  by  the  contract ;  and  no  farther 
written  order  from  the  surveyor  was  necessary  to  en- 
title the  pursuer  to  additional  payment  for  executing 
such  cuttings,  as  the  contract,  plans,  and  specifications 
themselves,  when  contrasted  with  the  measurements, 
sufficiently  proved  that  the  said  cuttings  were  extra 
work,  for  which  the  pursuer  was  to  get  additional 
payment. — II.  The  pursuer,  moreover,  liad  the  direct 
authority  of  the  defcuders*  surveyor  for  executing  the 
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ftiiid  additional  catlings,  wbicb  were  actnUlly  ihftde  to 
Ijis  satisfaction. — III.  Tlie  pursuer's  cliEiim  for  addi- 
tional work  was  not  barred  by  the  want  of  a  written 
order  from  the  surveyor,  as  that  was  only  required 
to  prevent  the  appeal  or  risference  to  any  other  testi- 
mony than  the  surveyor ;  and  the  pursuer  had  been 
all  along  ready  and  willing  to  leave  the  fact  of  the 
orders  for  such  additional  work  having  been  given,  to 
the  oath  of  the  surveyor. — IV.  The  loss  and  damage 
sustained  by  the  defenders*  conduct  in  relation  to  the 
bridffe,  formed  relevant  claims  against  the  defenders, 
which  the  pursuer  was  willing  to  prove  vrout  dejure  ; 
and  the  defenders'  pleas  in  defence  against  that  claim 
were  both  irrelevant  in  law  and  groundless  in  fact. — 
V.  The  pursuer's  claims  for  relief  of  the  sums  paid 
to  James  Dick,  under  the  circumstances  stated  in  the 
condescendence,  were  clearly  well  founded  in  law,  and 
ought  to  be  Sustained. 

The  defenders  pleaded — I.  In  terms  of  the  contract, 
the  pursuer  was  not  entitled  to  charge  for  any  cutting 
or  embanking,  which  was  not  exhibited  by  the  plan  and 
sections,  whatever  might  be  the  depth  of  such  cutting 
or  embanking.r— II.  In  terms  of  the  contract,  the  pur- 
suer was  not  entitled  to  charge  for  any  extra  work, 
whether  cutting  and  embanking,  or  otherwise,  unless 
the  execution  of  such  extra  work  was  sanctioned  at 
the  time  by  a  toritien  order  under  the  hand  of  the 
overseer* — III.  The  pursuer  made  no  claim  de  recent i 
for  the  extra  work  charged  for;  but,  on  the  con- 
trary, received  payment  of  his  account,  containing  a 
large  charge  for  extra  work,  without  any  allusion  to, 
or  reservation  of,  any  further  claim  for  extra  work. 
—IV.  On  that  occasion,  the  pursuer  having  received 
payment  of  alarge^laim  for  extra  work  connected  with 
the  execution  of  the  Devon  Bridge,  was  foreclosed 
from  making  any  further  claim  for  damages  or  extra 
charge  connected  with  that  part  of  the  work. — V.  The 
defenders  were  not  liable,  in  the  circumstances  of  the 
case,  for  any  damage  on  account  of  the  delay  in  that 
part  of  the  work. — VI.  The  defenders  were  not  liable, 
in  a  question  with  their  contractor,  for  the  damages 
which  such  contractor  might  occasion  to  the  property 
of  third  parties,  by  his  failing  to  observe  the  condi- 
tions of  the  Act  of  Parliament,  or  other  illegal  con- 
ducts 

The  Lord  Ordinary,  on  Slst  January  183 1,  pro- 
nounced the  following  interlocutor  and  note  :— 

**  Having  heard  counsel  for  the  parties  on  the  closed  record^ 
and  afterwu^s  considered  the  whole  process,  Sustshis  the  d^ 
fence  as  to  the  claim  for  payment  of  extra  work  upon  the  road» 
and  as  to  the  claim  for  damages,  said  to  have  been  occasioned  by 
the  difficulty  of  finding  a  foundation  for  the  Devon  Bridge ;  as- 
soilzies the  defenders,  and  decerns :  But,  in  respect  that  parties 
differ  with  regard  to  the  iacts  connected  with  the  working  of  the 
qoany  on  Mr  Dick*a  property,  remits  the  case,  in  so  fiur  as  the 

funruer*s  claim  of  relief  is  concerned,  to  the  Jury  roll. — Note.'^ 
t  is  admitted  that  no  variation  took  place  from  the  line  of  road, 
as  staked  off  at  the  date  of  the  contract,  consequently  there  is  no 
daim  for  extra  work  under  the  clause  of  the  contract  applicable  to 
that  case.  Under  the  decree  in  1822,  the  pursuer  received  payment 
of  Uie  contract  price  of  the  whole  undertaking,  and  about  £600 
more  for  extra  work,  arising  from  the  difficulty  in  finding  a  proper 
foundation  for  the  Devon  Bridge.  In  the  account  which  he 
rendered  to  the  trustees  previous  to  that  action,  there  is  an  ar- 
ticle for  extra  work  upon  the  road  left  blank :  and  a  daim  to 
that  effect  b  also  resemd  in  the  svminons.    The  competency 
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of  that  daim,  cfaerefote,  in*  the  present  action,  is  indispotsUe; 
but  the  defence  against  it  seems  equally  dear.  A  claiue  in  the 
contract  expressly  provides,  that  no  additional  work  shall  be  dose 
by  the  contractor,  with  the  view. of  extra  payment,  without  a 
written  order  from  the  trustees  or  their  surveyor ;  a  dause  esseo- 
tially  necessary  for  the  safety  of  peraons  executing  undertildngs  - 
of  this  kind  by  contract,  and  more  especially  road-trustees.  Bat 
no  written  order  by  the  defendera  or  their  surveyor  is  produced, 
or  alleged  to  have  been  given,  for  the  extra  work  in  question. 
The  pursuer's  plea,  that  cutting  or  filling  up»  not  exhibited  by 
the  sections,  and  exceeding  four  feet  in  the  middle  of  the  road, 
is  not  to  be  held  as  extra  work,  but  as  ordinary  work,  for  which 
a  sum  is  to  be  paid,  in  addition  to  that  specified  in  the  coDtract, 
is  inconsistent  with  the  express  terms  oi  that  deed.  In  conse- 
quence of  Lord  Alloway*s  judgment  in  1822,  the  pursuer  wu 
paid  for  all  the  extra  work  done,  under  the  supplementary  con- 
tract, at  the  Devon  Bridge,  which  extra  work  arose  chiefly  from 
the  difficulty  of  finding  a  proper  foundation.  He  made  no  claim 
for  damages  at  that  time,  on  account  of  his  workmen  being  stop- 

Sed ;  the  work  delayed  to  an  unsuitable  season ;  his  materisis 
eing  carried  off  by  the  floods,  or  on  any  other  account ;  and  no 
daim  of  damages  was  reserved  in  the  summons.  It  must  be 
presumed,  therefore,  that  his  charge  for  extra  work,  at  that  time, 
was  framed  so  as  to  cover  any  loss  or  inconvenience  of  that  na- 
ture ;  and,  after  the  lapse  of  so  many  years,  and  the  settlement 
of  his  account,  without  reservation,  it  is  too  late  to  bring  for- 
ward a  daim  on  accoont  of  it  With  regard  to  the  quarry  on  Mr 
Dick's  ground  the  pureuer  exfiressly  avers,  that  Drysdale,  the 
surveyor  for  the  trustees,  ordefed  him  to  work  that  quarry  (an 
order  which,  under  the  contract,  it  was  not  necessary  to  put  in 
writing),  and  that  he  wrought  it  accordingly  in  a  proper  manner, 
and  with  as  little  loss  to  the  proprietor  as  circumstances  permit- 
ted. If  that  be  the  case,  it  appean  to  follow,  that  the  trustees 
are  bound  to  rdieve  him  of  the  decree  for  damages  obtained  by 
Mr  Dick,  and  the  expenses  of  the  action.  But  if,  on  the  other 
hand,  as  the  defenden  aHege,  all  the  damage  arose  from  tbecsre- 
less  and  improper  manner  in  which  the  quarry  was  wrought,  the 
loss  must  fall  on  the  punuer  himself.** 

The  parsaer  having  reclaimed, 

Lord  Pretident.'-^Yoia  claim  this  as  an  extra  payment,  and 
therefore  it  is  plainly  extra  work  for  which  you  conclude.  But 
there  is  a  clause  in  the  contract  which  provides,  that,  as  to  all 
work  done  with  a  view  to  extra  payment,  you  must  have  a  writ- 
ten order  from  the  trustees  or  surveyor.  You  did  not  get  that;— 
that  is  the  whole  case.  As  to  it  being  known  to  the  trustees, 
that  will  not  do.  Were  these  trustees,  when  riding  along  the 
road  in  a  casual  way,  to  have  a  rule  in  their  pocket,  and  measure 
each  particular  cutting,  to  see  whether  it  was  more  than  foor 
fleet  in  depth,  or  not? 

Lord  Balgratf, — The  whole  question  turns  upon  this,  whether 
this  additional  clause,  as  to  cutting  more  than  four  feet  in 
depth,  is  to  be  taken  as  totally  separate  from  the  other  c]ai»e& 
There  can  be  jio  question  that,  in  cutting  the  road,  the  con- 
tractor was  bound  to  cut  four  feet  deep,  when  necessary,  and 
nothing  more  under  the  contract.  Wherever  it  was  necesssry 
or  expedient  to  cut  to  a  greater  depth,  he  was  to  get  pay- 
ikient  for  that  as  extra  work,  but  he  was  bound  to  take  a  written 
order  from  the  trustees  or  the  surveyor,  before  he  could  make  such 
daim.  He  claims  here  above  jCiTOO  for  cutting  beyond  the 
four  feet,  to  do  which  alone  he  vras  boond.  Are  your  Lordships 
aware  what  the  extent  of  such  cutting  is  ?  Why,  it  is  enormous ; 
and  it  is  quite  plain  to  me,  such  as  he  should  never  have  done 
without  such  express  written  authority. 

Lord  Craigie. — I  am  afraid  the  pursuer  is  bound  by  the  terms 
of  the  contract,  which  is  quite  express.  But  I  am  sure,  that  if 
he  had  not  laid  out  a  great  deal  of  money  in  these  additional 
cattings,  the  road  would  not  have  been  aeariy  so  good  as  it  is. 

Lord  CfaHn.T'The  stipalatlon  as  to  cutting  to  the  depth  of 
four  feet,  is  just  this,  thitt  he  wis  bound  to  make  the  road  as 
level  as  he  could  by  cutting  to  that  depth ;  but  if  he  went  fiutber, 
and  cut  deeper,  he  must  have  got  vmtten  authority  to  entitle 
him  to  make  this  daim. 

The  Court  adheredi  but  found  no  expooaea  dae. 
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FIrtt  DivlMoii.—  Lord  OdSimry,  Cd»fel»twe.^j#tr#.  D«n  of 
Faculty  ( Hope),  Cuninghame,  A.  Grabnm.— -^fr.  Skeire,  Keay. 
^Grahameand  Anderson,  W.S.,andPhinand  Pitcairn,  W^S.* 
Agents.— Sir  W.  Bfeott,  Clerk — [/.  r.  D.] 

I9th  June  1832. 

No.  d9l.-.£DiNBunGH  &  Leith  Shipping  Company,  Pursuers, 
0.   W.  D,  GiLLON,  Defender, 

Partnership—  Liability—  Accountant's  Report  —  Objection- 
Party— ^^  person  who  had  got  decree  against  a  company^  in  terms 
of  an  accountant's  report,  having  thereafter  raised  a  svpplenientartf 
action  against  a  latent  partner — having  got  first  a  finding  that  he 
Wfli  a  partner — and  thereafter  decree  against  his  son  for  the  svwi 
decerned  for,  in  terms  of  the  said  report^  against  the  former  de- 
fenders—Heid,  that  the  defender,  in  being  allowed  to  slate  special 
ohjtciions  to  said  report  fto  which  he  never  was  a  party  before  J,  was 
not  allowed  to  slate  general  objections  to  his  liability  as  a  partner* 

In  a  coont  and  reckoning)  the  parsuera  got  decree 
against  the  firm  of  Oowne,  Bell  and  Mitchell)  for  £843, 
8s.  3d,  in  terms  of  an  accountant's  report.  During  the 
dependence,  it  was  discovered  that  the  defender's  father 
was  a  partner.  And  the  nursuers,  in  a  supplementary 
action,  ohtained,  first  a  finding  that  he  was  so,  and 
thereafter,  Ist  Fehruarj  1832,  decree  against  the  de« 
fender  for  the  above  sum  ascertained  as  above.  The 
defender  reclaimed,  on  this  among  other  gprounds,  that 
the  sum  decerned  for,  had  never  been  ascertained 
against  him.     The  Court,  29th  February  1832, 

"  Having  considered  this  note,  with  the  other  proceedings,  and 
heard  counsel  thereon,  recal  the  interlocutor  complained  of  h&c 
slain,  and  remit  to  the  Lord  Ordinary  to  hear  the  defender  on 
bis  special  objections  to  the  accountant's  report,  on  the  amount 
of  the  debt  sued  for." 

Thereafter,  the  defender  was  appointed  to  put  in 
special  objections,  which,  with  answers,  were  revised. 
And 

"  The  Lord  Ordinary  (12th  June  1832,)  having  considered 
the  revised  objections  and  answers,  hereby  intimates  to  the  par- 
ties, that  he  will  report  the  case  to  the  Court  on  Tuesdav  next* 
with  a  view  to  this  question — to  what  extent  is  Mr  Gillon  at 
liberty  to  hold  himself,  as  a  latent  partner  of  Downe,  Bell  and 
Mitchell,  unaffected  by  the  proceedings  which  have  taken  place 
against  that  company,  defended  by  the  ostensible  partners  there- 
of ?  and  appoints  the  parties  to  print  and  box  the  objections  and 
answers  for  the  Second  Division,  quan^  primum»—-Note, — Mr 
Gillon  himself  founds  on  the  proceedings  bad,  and  judgment  ob* 
tained  in  favour  of  the  company,  to  which  be  was  no  party  other- 
wise than  as  a  latent  partner;  yet  he  now  seems  to  discard 
wholly  the  proceedings  had,  and  admission  made,  and  final  judg- 
ments obtained  against  that  company,  of  which  he  was  the  same 
latent  partner;  and  to  contend  that  die  action  of  accounting  is 
to  b^n  ab  ovo,  as  if  nothing  hAd  been  done  at  all  in  reference  to 
him.     Nay,  he  seems  to  separate  himself  from  the  company,  and 
to  plead  against  the  company's  alleged  creditors,  as  if  he  were 
pleading  against  the  company,  asking  for  diligence  to  recover  the 
company's  books  and  vouchers,  &c.,  and  meaning,  it  is  presumed, 
to  plead  that  he  has  a  right  to  be  ignorant  of  their  affairs.     The 
Lord  Ordinary  does  not  think  the  Court  intended  to  Allow  tbis^ 
but  he  feels  difficulty  where  to  draw  the  line.     He  suspects^ 
however,  that  the  Court  meant  no  more  than  this,  that  there 
being  a  separate  action  against  him,  he  was  entitled  to  be  beard 
therein  ;  and  that  if  he  could,  on  the  face  of  the  proceedings, 
show  any  collusive  or  unfair  advantage  allowed  or  taken  to  his 
prejudice  in  the  former  proceedings  with  the  company,  in  conse- 
quence of  his  being  absent,  this  was  to  be  remedied ;  not  that  he, 
as  a  latent  partner,  wils  to  shake  himself  frfee  of  the  proceedings 
fairly  carried  on  and  affecting  the  company,  in  this  cause  more 
than  in  all  the  other  causes  in  which  the  companv  have  litigated. 
But  the  Lord  Ordinary  thought  it  safer  to  consult  the  Court  be- 
fore detcnnlning  to  admit  or  refuse  a  new  coarse  of  litigation." 


At  Adtiftihg,  the  Court  held  the  defender  entitled, 
under  their  rormer  interlocutor,  to  state  special  ob- 
jections to  the  report,  but  not  general  objections  to 
liability. 

Second  Division.— Lord  Ordinary,  Mackenzie. — Jet.  L'Amy. 
— Alt,  Macohochie. — Phin  &  Piteaim,  W.8.,  and  John  Irving, 
W.S.,  Agents.— Mr  Thomson,  Clerk — [T.  C] 

I9th  June  1832. 

No.  992. — SiB  Patrick  Walker,  &c..  Pursuers,  v.  James 

M'NaIR,  Defender. 

Principal  and  Agent — Accounts — Mandate — Triennial  Prescrip- 
tion—-CircumstoncM  in  whiclt  the  accounts  of  an  agent  for 
troiMe  and  outlay,  were,  from  the  character  of  his  enviihymeni, 
and  in  respect  of  previous  judgments,  field  to  be  not  liable  to  the 
triennial  prescription. 

Between  1785  And  1798,  the  distillers  of  Scotland 
had  frequent  meetings  regarding  public  measures 
affecting  their  body,  and  employed  William  Walker, 
father  of  the  pursuer,  as  their  attorney  in  London. 
In  particular,  in  April  1785,  they,  at  a  general  meet- 
ing, authorised  him  to  go  and  act  for  thcin  in  London, 
regarding  certain  legislative  measures  then  in  agita- 
tion. And  he  therenpon  incurred  an  account  of  £l59, 
12s.,  on  which  the  balance  was  alleged  to  amount,  with 
interest,  to  £304,  12.  5.,  on  the  26th  February  1830. 
M'Nair  and  Company,  distillers,  were  dissolved  in 
1792.  Both  before  and  after  the  dissolution,  various 
other  meetings  similar  to  the  first,  were  held,  and 
various  other  accounts  incurred  and  approved  of.  Be- 
tween November  1796  and  June  1810,  M'Nair  made 
▼arions  payments  to  account  of  Walker's  claims  against 
the  distillers.  Thereafter,  Walker  instituted  an  action 
against  defaulters  among  the  distillers  (among  whom 
he  did  not  include  the  defender).  And  therein,  No- 
vember 28, 1803, 

**  The  Lords  find  the  defenders  liable  to  the  pursuer,  jointly 
and  severallv,  for  defraying  the  expenses  of  the  business  in  which 
be  was  employed  by  them,  and  before  answer,  remit  to  the  Lord 
Ordinary  to  remit  to  an  accountant  to  report,  1st,  As  to  the  pieces 
of  business  in  which  the  pursuer  was  employed^  whether  different 
or  one,  and  the  evidence  or  homologation  of  employment,  or 
agency  of  the  pursuer  in  such  piece  or  pieces  of  business  by  the 
defendere ;  2dly,  As  to  the  amount  of  expenses  of  said  pieces  of 
business  one  or  more,  and  the  application  thereto  of  assessment 
or  contribution  destined  for  defraying  them,  and  what  is  due  of 
such  expenses ;  and  remit  to  the  Lord  Ordinary  to  grant  such 
ordera  as  may  be  necessary  to  enable  the  accountant  to  make 
such  report." 

Against  this  interlocutor  Walker  petitioned.  But 
the  ease  went  no  farther.  A  general  meeting  of  the 
trade,  19th  December  1804,  appointed  a  committee 
to  settle  his  accounts,  and  allocate  the  amount*  They 
remitted  to  Mr  Ferrier,  accountant,  who  wrote  letters 
to  the  defender  in  regard  to  the  allocation.  And  the  re- 
ceipt granted  to  him  for  his  payments  bore  tobe  for 

**  the  amount  of  an  interim  allocatbn  due  by  Jatnes  M'Nair,* 
late  distiller  at  Airdrie,  per  C.  Ferrier's  report." 

A  second  remit  was  made  to  Mr  Scott,  ikebonnt- 
ant,  who,  as  alleged,  brought  out  the  total  amount 
due,  22d  January  1817,  At  £1880,  2. 1,  of  which  part 
was  incurredprior  to  the  dissolution  of  M'Nair  and 
Company.     Walker  raised  other  actions  on  the  same 

Sounds,  against  Aikman  and  others,  and  against 
essrs  Simpson.    In  the  former,  Lord  MeadowiMnk, 
Ordinary,  I8tb  January  1812^ 
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«  Having  considered  this  condescendence,  with  the  answers 
thereto,  representation  for  John  Ailcmaii«  and  whole  process. 
Finds,  that  the  pursuer's  claim  arises  ex  niandaio,  and  is  not  sub- 
ject to  the  triennial  prescription  of  the  statute  1579  ;  therefore. 
Repels  the  defences,  and  decerns  as  craved,  refusing  the  repre- 
sentation of  John  Aikman,  and  recalling  the  order  to  answer 
the  same  at  the  bar ;  reserves  to  the  pursuer  his  further  recourse, 
in  case  he  does  not  recover  full  payment  of  their  proportions 
from  the  other  mandants,  and  defences  thereto,  as  accords;  and 
dispenses  with  any  representation. — Note. — I  have  pronounced 
a  more  full  interlocutor  in  the  case  of  Messrs  Simpsons;  but  I 
do  not  wish  it  to  be  understood,  that  I  am  at  all  confident  in  the 
opinion,  that  the  prescription  does  not  apply.  I  think  that  there 
is  a  very  near  approximation  of  the  pursuer's  case  to  that  of 
writers'  accounts,  but  then,  that  case  appears  to  me  a  stretch ; 
and  as  it  fixed  on  the  other  side,  that  negoHorum  gestio  does  not 
suffer  the  prescription,  nor  mandates  executed  abroad,  it  is  ne- 
cessary to  draw  a  line  somewhere ;  and  here  Mr  Walker  is  sent 
to  London  to  perform  functions  very  unlike  those  of  that  agency 
which  constituted  his  occupation,  and  not  to  be  undertaken 
without  a  special  mandate  and  stipulated  remuneration,  which 
was  given  at  first,  and  by  presumptive  renewals  continued.** 

And  the  Coart  refused  a  reclaiming  petition,  13th 
November  1812.  In  the  latter  action,  Lord  Meadow* 
bank,  Ordinary,  18th  January  1812, 

**  Having  considered  the  condescendence  for  tlie  defenders, 
with  the  answers  and  replies,  and  whole  process.  Finds  that  the 
pursuer  was  employed  to  conduct  a  common  interest,  where  at- 
tendance in  a  country  foreign  to  his  professional  residence  was 
requisite,  and  considerable  knowledge,  experience,  and  very 
varied  attention,  during  a  tract  of  years,  were  to  be  exerted  by 
him  for  persons  engaged  in  the  distillation  of  spirits  in  Scotland ; 
that  his  employments,  whether  continued  or  reiterated,  must 
unavoidably  have  been  known  to  the  whole  trade :  and  that  it  is 
not  disputed  that  the  expense  has  been  usefully  incurred,  and 
the  accounts  properly  stated  and  charged  against  the  individuals 
concerned,  on  a  fair  principle  of  distribution :  Finds  that  this  is 
a  case  of  mandate,  and,  as  well  as  negotiorum  gettiOf  falls  not 
under  the  statute  1579 :  Finds,  that  if  in  this  case  some  doubts 
might  have  been  entertained,  whether  the  pursuer  would  have 
been  entitled  to  his  action  against  the  defenders  on  a  principle 
of  getiio  only,  such  doubts  would  have  been  entertained  with 
regret,  on  account  of  the  equitable  claim  of  the  employers  of  the 
pursuer,  to  a  proportional  relief  against  those  benefited  by  the 
measures  accomplished ;  but  finds  the  attendance  condescended 
on,  and  not  denied  bv  the  defenders,  at  a'  meeting  of  the  trade, 
anromoned  and  held  in  pursuance  of  the  pursuer's  employments, 
and  for  conducting  that  management  under  which  his  employ- 
ment existed,  establishes  a  sufficient  concurrence,  on  the  part  of 
the  defenders,  to  subject  them  as  mandants,  to  the  effect  craved ; 
therefore,  repels  the  defences,  and  decerns  as  craved ;  reserving 
to  the  pursuer  further  recourse,  in  case  of  the  failure  of  other  obli- 
gants,  and  defences,  as  accords ;  and  dispenses  with  any  repre- 
sentation ;  finds  the  defenders  liable  in  expenses,  remits  to  the 
auditor,  and  decerns.** 

To  which  interlocutor  the  Court  adhered,  9th  June 
1813.  Thereafter,  Sir  Patrick  Walker  and  others, 
as  representing  Mr  Walker  and  the  committee  of  the 
distillers,  brought  an  action  aniinst  James  M*Nair 
and  Company,  and  James  M'Nair  as  an  individual, 
and  other  distillers,  as  employers  of  Mr  Walker,  ori- 
ginally or  by  homologation,  for  £4248,  19.  8,  with 
interest  since  10th  June  1817,  the  date  of  Scott's  re- 

{>ort,  as  the  debt  due  to  Walker.  James  M*Nair 
edged  defences,  pleading,  inter  aUa, — That  even  if 
originally  liable,  he  ceased  to  be  so  at  the  dissolu- 
tion of  the  company  in  1792.  On  Slst  May  (Sd  June) 
1828, 

"  The  Lords  having  resumed  consideration  of  this  note,  and 
having  heard  counsel  for  the  parties  thereon,  Recal,  hoc  s/o/tt, 
the  interlocutor  of  the  Lord  Ordinary  reclaimed  against :  Find 


that  under  the  present  summons  no  competent  finding  can  b^ 
pronounced  against  the  defender,  as  an  individual,  unconnected 
with  the  Company  of  James  M*Nair  and  Company;  and  before 
farther  answer,  remit  to  the  Lord  Ordinary  to  receive  an  articu. 
late  condescendence  of  the  facts  averred  by  the  pursuers,  as  etita. 
blishing  the  liability  of  the  defender  for  the  sums  pursued  fur  in 
this  action,  and  to  do  otherwise  as  to  his  Lordship  shall  seem 
just ;  reserving  all  questions  of  expenses  to  be  determined  by  bis 
Lordship. " 

In  conseqpence  of  this  interlocutor,  the  pursuers 
raised  a  supplementary  action  against  M'Nair,  con- 
cluding against  him  both  as  an  individual  and  as  con- 
nected with  the  company,  for  the  sums  incurred  be- 
tvreen  1793  and  1797,  with  interest  from  I5th  May 
1806,  under  deduction  of  partial  payments.    The  ac- 
tions were  conjoined.    The  pursuers  pleaded — l.  Nei- 
ther the  triennial  or  other  prescription  is  applicable 
to  accounts  such  as  those  in  dispute  between  the  pre* 
sent  parties,  and  the  plea  of  prescription  is,  besides, 
barred  by  the  repeated  written  acknowledgements  of 
the  defender,  and  otherwise. — II.-  It  is  instructed  by 
evidence  in  process,  or  at  least  there  is  a  sufficient  and 
relevant  offer  of  proof  by  the  pursuers,  that  the  de- 
fender, James  M'Nair,  for  himself  as  an  individual, 
and  for  James  M^Nair  and  Company,  employed  the 
late  William  Walker,  attorney  in  Exchequer,  iu  the 
whole  business  for  which  the  accounts  libelled  on  were 
incurred. — III.  In  a  question  with  a  former  corres- 
pondent, the  partnership  of  James  M'Nair  and  Com- 
pany cannot  be  held  to  nave  been  legally  dissolved  Ifl 
the  year  1792,  without  proof  of  special  notice  having 
been  sent,  or  without  proof  of  the  correspondent'!^ 
knowledge  that  the  dissolution  had  taken  place. — IV. 
There  is  evidence  in  process,  and  a  relevant  offer  of 
further  proof,  that  Mr  James  M'Nair  continued  in 
trade  as  a  private  distiller,  and  as  a  partner  of  James 
M'Nair  and  Company,  during  the  whole  period  of 
Mr  Walker's  employment. — V.  The  whole  disliller^ 
who  employed  Mr  William  Walker  as  their  solicitor 
or  law-agent,  are  jointly  and  severally  liable  for  hia 
accounts. — VI.  In  stating  the  balance  due  of  the  se- 
veral accounts  by  Mr  M'Nair,  the  pursuers  are  only 
bound  to  give  him  credit  for  the  payments  made  by 
the  several  distillers,  after  deducting  the  expense  of 
allocation,  collection,  &c 

The  defender  pleaded — I.  As  the  defender  was  not 
the  employer  of  the  late  William  Walker,  attomef 
in  Exchequer,  and  did  not  homologate  and  approve 
of  his  employment  in  the  business,  for  which  the  ac* 
counts  libelled  on  are  said  to  have  been  incurred,  U 
is  not  bound,  either  conjunctly  and  severally,  or  rate- 
ably,  with  the  other  defenders,  in  payment  of  all  v' 
any  part  of  the  sums  concluded  for  in  the  conjoined 
actions. — II.  As  the  late  William  Walker  incurrvJ 
the  accounts  libelled  on  under  special  acts  of  empWv 
ment,  at  several  different  meetings,  and  in  reference 
to  separate  portions  of  business,  the  defender,  if  luJih 
to  account  at  all,  could  only  be  liable  for  hnsHn^ 
done  under  the  particular  acts  of  employment  of  ^ 
Walker,  at  any  of  the  meetings  at  which  such  (0 
ployment  could  be  instructed  to  have  been  made^  * 
concurred  in  by  the  defender :  And  farther,  he  cM 
only  be  liable  for  the  business  so  done,  rateably  ^ 
the  other  defenders,  in  proportion  to  the  size  of  ^ 
respective  8tiIb.-*III.  That  the  accounts  libelle<i ' 
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are  nnvouched,  aninstraoted,  and  improperly  framedi 
and  there  is  no  evidence  that  any  balance  remains  due 
to  the  pnrsner  on  these  accounts. — IV.  That  even  if 
the  present  demand  had  not  been  irrelevant,  and  inad- 
missible as  against  the  defender  individnally,  it  is^  ia 
the  circumstances  of  the  case,  barred  by  the  plea  of 
prei^cription. 

<•  Tbe  Lord  Ordinary  (Febniary  21 »  1692,)  having  heard 
parties'  procurators,  and  thereafter  considered  the  closed  record, 
remit  from  tbe  Second  Division,  and  whole  conjoined  pro* 
cesses,  Finds  that  the  accounts  of  business  libelled,  have,  in  re- 
lation to  tbe  defender,  fallen  under  the  triennial  prescription, 
and  can  be  proved  to  be  due  only  by  the  writ  or  oath  of  tbe  de- 
fender :  Finds  that  the  written  evidence  produced  by  the  pur- 
suer is  not  sufficient  to  prove  this  to  any  extent ;  and  appoints 
the  cause  to  be  enrolled,  in  order  that  tbe  pursuer  may  say 
whether  or  not  he  now  insists  in  die  reference  to  the  oath  of  the 
defender." 

The  parsaor  reclaimed.  At  advising,  the  defender 
observed,  that  in  Aiicman  and  Simpson's  cases,  the 
employment  was  admitted,  which  was  not  the  case 
here. 

Lord  Glenlee  held,  that  the  Court  could  come  to  no  decision, 
except  on  the  point  of  prescription.  He  would,  in  respect 
of  the  former  interlocutors  in  regard  to  this  matter,  recal  the 
Lord  Ordinary's  interlocutor,  and  remit  to  hear  on  the  other  de- 
fences, which  were  pretty  serious. 

The  Lord  Justice-Clerk  observed,  that  the  Court  had  adhered 
in  both  the  cases  of  Aikman  and  Simpson,  as  to  the  mandate 
and  triennial  prescription.  Tbe  Lord  Ordinary  bad  therein  de- 
cided in  favour  of  the  accounts  1793,  and  1795,  which  were  a 
branch  of  those  now  before  the  Court.  So  that  the  Court  must 
hold  to  that  solemn  decision,  that  the  triennial  prescription  did 
not  apply. 

Lord  Cringletie  regarded  this  case  as  of  the  same  description 
with  the  preceding,  although  not  precisely  the  same.  It  was  im- 
possible to  pronounce  a  judgment  contrary  to  the  judgments  in 
them.  Here  the  employment  was  denied.  But  the  Lord  Ordi- 
nary bad  found  that  the  triennial  perscription  applied,  so  as  to 
exclude  the  pursuers  from  proving  employment.  If  that  inter- 
locutor were  taken  out  of  the  way,  all  the  rest  of  tbe  case  would 
be  open. 

The  Court,  "  In  respect  of  the  judgments  of  this  Court  in 
prior  cases,  repelling  the  plea  founded  on  the  triennial  prescrip- 
tion. Alter  the  interlocutor  submitted  to  review,  in  so  far  as 
it  finds,  that  the  accounts  of  business  libelled  have,  in  relation 
to  the  defender,  fallen  under  the  triennial  prescription,  and  to 
this  effect  decern  ;  but,  quoad  ultra,  remit  to  the  Lord  Ordinary 
to  hear  parties  further  as  to  the  grounds  and  original  constitu- 
tion, and  evidence  of  the  pursuer's  claim,  and  to  proceed  aa  to  his 
Lordship  shall  seem  fit,  reserving  all  questions  of  expenses.** 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act.  Forsyth, 

Christison AU.  Dean  of  Faculty  (Hope),  A.  M'Neill — Wil- 

liam  Miller,  and  Home  &  Rose,  Agents. — Mr  Holland,  Clerk. 

19 th  June  1832. 

No.  393.-- Thomas  Nicoll,  Advocator,  v.  Magisthatbs  and 
Kirk- Session  of  Dundee,  Respondent*. 

Bastard — Aliment — Maternal  Grandfather — Beld,thatthe mater- 
nal grandfather  of  a  bastard  pauper  it  not  liable  to  nuantain 
him. 

In  1805,  the  advocator's  daughter  had  a  natural  son 
to  Thomas  Jamieson.  The  child  was  brought  up  in 
tbe  advocator's  house,  under  the  name  of  John  Nicoll, 
as  the  reputed  father  was  unable  to  support  it.  In 
1809-10,  the  mother  was  married  to  Souter,  with 
whom  she  lived  till  her  death  in  1824.  About  1813, 
Souter,  with  her  consent,  brought  an  action  against 
the  father  for  aliment.     They  obt'^ined  decree,  and 


thereon  incarcerated  him  from  12th  to  25th  May  1813« 
But  they  got  from  him  neither  the  aliment  nor  the 
expenses.  And  the  child,  who  ultimately  became 
insane,  continued  all  along  with  the  advocator,  who 
applied  to  the  Kirk- Session  of  Dundee  to  take  charge 
of  the  lunatic  On  the  29th  of  September  1830,  they 
agreed  to  pay  him  38  a-week  for  the  maintenance  of 
his  grandson.  Thereafter,  they  offered  4s.  But  the  ad- 
vocator accepted  neither  offer.  He  presented  another 
petition,  January  1831,  to  the  Heritors  and  Kirk-Ses** 
sion  together,  praying  them  to  take  charge  of  the 
lunatic;  and  a  few  days  thereafter,  he  sent  the  young 
man  to  the  Dundee  Asylum. 

'*  \tt  February  1831 — At  a  meeting  of  the  Provost,  Magis- 
trates, and  Town- Council, — the  Heritors  of  the  landward  part  of 
the  parish,  and  the  Kirk- Session  of  Dundee,  Alexander  Balfour, 
Esq.  in  the  chair. — The  petition  of  Thomas  Nicoll,  respecting 
the  maintenance  of  his  lunatic  grandson  was  read ;  but  the  meet- 
ing, after  considering  the  same,  declined  interfering  in  the  mat- 
ter." 

Nicoll  advocated,  pleading — I.  The  respondents, 
the  Heritors  and  Kirk-Session  of  the  parish  of  Dundee, 
are  bound  to  support  John  Nicoll,  in  respect  that  he 
is  a  pauper  lunatic,  and  that  he  is,  and  always  has 
been,  a  parishioner  of  thsit  parish. — II«  The  respon- 
dents are  bound  to  reimburse  the  advances  which  the 
advocator  has  made,  in  order  to  get  the  lunatic  placed 
in  the  asylum,  and  to  relieve  the  advocator  of  tne  ex- 
pense of  supporting  him  since  he  was  placed  there, 
and  in  future.  The  respondents  pleaded — I.  A  pro- 
cess of  advocation  is  not  a  competent  mode  of  pro- 
cedure against  a  parish,  where  a  demand  is  made  for 
the  relief  of  a  party  who  has  incurred  expense,  or 
contracted  obligations  on  account  of  a  pauper. — IL 
The  maternal  grandfather  of  a  natural  child,  more 
particularly  where  he  has  recognised  and  acknowledged 
the  relationship,  is  under  a  legal  and  natural  obliga- 
tion, when  in  good  circumstances,  to  aliment  and  to 
take  charge  of  that  child,  when  reduced  to  poverty,  so 
as  to  prevent  the  child  from  being  chargeable  upon 
the  parish. — III.  A  grandfather,  in  the  circumstances 
last  mentioned,  is,  at  any  rate,  upon  receiviofl^  aid 
from  the  parish,  bound  to  take  charge  of  his  daughter's 
natural  child,  when  necessary. — IV.  The  allowance 
offered  by  the  Kirk-Session  of  Dundee  to  the  com- 
plainer,  supposing  his  grandchild  to  have  had  a  claim 
against  the  parish,  was  a  reasonable  allowance,  which 
ought  not  to  be  increased  ;  and,  at  any  rate,  the  re- 
spondents are  not  bound  to  keep  the  complainer's 
grandson  in  the  Dundee  Lunatic  Asylum. 

«The  Lord  Ordinary  (10th  March  1832,)  having  heard 
counsel  for  the  parties,  appoints  them  to  prepare  mutual  cases, 
upon  the  point  how  far  a  maternal  grandfather  is  liable  for  the 
support  of  an  illegitimate  child,  when  the  same  becomes  a 
pauper ;  the  cases  to  be  lodged  hy  the  first  box^^y  in  tbe  en- 
suing vacation,  and  when  lodged,  allows  th^  same  to  be  seen, 
revised,  adjusted,  and  re-lodged,  by  the  second  box-day  in  said 
vacation.** 

These  cases  were  reported  to  the  Court,  16th  May 
1832.    At  advising. 

The  Lord  Justice-Clerk  could  see  neither  principle,  authority 
nor  decision,  for  making  the  advocator,  as  maternal  grandfather 
of  a  natural  child,  liable  for  its  support. 

Lord  Cringletie  was  clearly  of  the  same  opinion. 

The  Court 

"  Find. that  the  advocator  is  not  liable  for  the  expenses  in 
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question,  or uny  pan  thereof:  Find  bim  entiUed  ta  expenses; 
fuid  with  these  findings,  renoit  to  the  Lord  Ordinary  to  proceed 
accordingly/* 

Authorities  for  Advocator.— Tait,  J.  P.,  Title  Children, 
Novell.  LXXXIX,  c.  12,  sec.  4 ;  a  ult.  L.  2,  D.,  unde  cognali. 
1690,  c.  5.  Kero.  Morriston,  7th  December  1792;  VL  l^GS. 
Craig,  feud.  p.  866. 

Second  Division. — ^Lord  Ordinary,  Medwyn.— ^fcf.  Dean  of 
Faculty  (Hope,)  Marshall — M.  Christison — Charles  Spence^ 
S.S.C.,  and  Lockhart,  Hunter  and  Whitehead,  W.S„  Agents. 
—Mr  Menaies,  Clerk— [T.  C] 

21^  June  1832, 

No.  394. — Donald  Macleoo,  Suspender^  v.  Abchibauq  Dvjh 

GEON,  Resfwndent, 

Landlord  and  Tenant— Lease— >  Clause^^  trutteejor  the  credi- 
tort  of  a  proprietor  having  lei  in  tease  to  a  tenant,  a  farm  desig- 
nated by  particular  boundarietf^^Circumstancet  in  which  it  uhu 
held,  refitting  a  hiU  of  tutpention,  that  the  tenant  vmu  entitled  to 
the  pattvrage  of  certain  bells  ef  planting  witliin  the  boundari^ 
described  in  the  lease,  although  it  was  alleged  that  these  planta-* 
tionsjormed  part  of  the  right  reserved  6y  the  trustee. 

The  afFairs  of  the  Bospender  having  become  embar- 
rassed, be  in  1827,  executed  a  trust-conveyance  of  his 
whole  property,  for  behoof  of  his  creditors,  to  Mr 
William  Paul,  accountant  in  Edinburgh,  as  trustee. 
At  the  date  of  this  deed,  there  were  in  the  natural  pos« 
session  of  the  suspender,  the  mansion-house,  gardens, 
lawn,  and  the  whole  of  the  farm  of  the  Mains  of  6ea- 
nies,  which  adjoined,  or  rather  surrounded  the  man? 
sion-bouse.  In  August  1829,  Mr  Paul  granted  to  the 
suspender 

*'  a  three  year*s  lease  of  the  house  of  Geanies,  with  the  use  of 
the  fumitMre  therein,  including  the  librsry,  plate,  bed  and  table 
linen,  the  three  gardens,  the  lawn,  and  two  sheep  parks,  all  as  at 
present  possessed  by  myself,"  (the  suspender.) 

Thereafter,  on  lOth  July  1830,  Mr  Paul  granted  a 
lease  to  the  respondent  Dudgeon,  of  the  Mains  farm. 
The  subjects  contained  in  this  lease  were  thus  de- 
scribed : 

**  All  and  whole  the  lands  of  the  mains  of  Geanies,  as  pre- 
sently managed  for  behoof  of  the  said  William  Paul,  trustee 
foresfiid,  by  James  Ramage,  consisting  of  eleven  parks  or  in- 
dosures,  {excluding  the  mansion  house,  gardens,  the  lawn,  twq 
sheep  parks,  and  the  rock  park,  with  the  small  court  of  offices 
possessed  with  the  mansion  house,  and  calf  park  thereto  adjoin- 
ing, and  the  porter*s  lodge  and  small  garden  attached  thereto,  all 
as  at  present  in  the  occupation  of  the  said  Donald  Macleod). 
The  lease  also  gives  to  the  tenant  the  privilege  of  pasture  in  the 
belts  and  clumps  of  planting  within  the  boundary  of  the  farm 
hereby  let,  excepting  such  of  the  said  belts  and  clumps  as  may 
be  put  and  kept  in  a  complete  fencible  state  by  the  proprietor, 
for  the  preservation  of  the  wood,  when  the  plants  are  so  young, 
as  to  be  liable  to  injury,  by  the  admission  of  cattle  or  sheep.** 

Within  the  local  boundaries  of  the  Mains  farm  were 
two  belts  of  old  planting,  reaching  from  the  mansion- 
house  to  very  near  the  farm-steading  on  the  Mains, 
and  through  wfalfch,  it  was  said,  there  had  passed  the 
old  road  to  the  mansion 'house  of  Geanies.  One  of  the 
belts  was  fenced  by  a  stone- wall,  and  the  other  bv  a 
hedge.  The  suspender  having  allowed  some  of  his 
cottars  or  servants  to  pasture  one  or  two  cattle  in 
these  belts,  they  were  seized  by  the  respondent,  on  the 
assumption  that  the  belts  were  included  in  his  lease. 
The  present  suspension  and  interdict  was  then  presented 
liy  Mr  Macleod,  against  the  respondent's  ipterf^ring,  or 
in  any  way  using  the  pasturage  in  said  qolts ;  and  in 


nupporl  of  it»  he  pleadedr-I.  That  the  respondenVt 
lease  ex^Juded  the  mansion-house,  gardens,  lawn.  &&, 
possessed  by  the  suspender  at  its  date,  and  these  belts 
were  possemd  by  him»  or  he  was  entitled  to  possess 
them,  they  being  in  fact,  an  appendage  to  the  mansion. 
boose. — 11.  The  respondent's  lease  gave  right  only  to 
the  pasture  in  the  belts  of  planting  within  the  hoan« 
darv  of  the  Mains  farm,  «•  e,  within  the  eleven  parlis 
or  inclosures  so  let.  For  the  respondent  it  was  an* 
swered — I.  The  belts  in  question  were  not  included 
in  the  lease  of  the  mansion-house  to  the  susipender  in 
1829. — 11,  They  were  locally  witliin  the  boundaries 
of  the  Mains  farm. — III.  They  were  nut  in  the  8as« 
pender's  possession,  any  mora  than  was  the  whole  of 
the  Mains  farm  itself  previous  to  the  lease. — IV.  The 
respondent  was  entitled  to  the  pasturage  in  all  thebeltn, 
except  such  as  may  be  fenced  when  the  plants  are  9o 
young  as  to  be  liable  to  injury  from  the  admission  of 
cattle  ot  sheep,  which  does  not  apply  to  the  belts  in 
question. 

The  Lord  Ordinary,  on  31st  May  1832,  pronounced 
the  following  interlocutor  and  note : 

*'  Having  considered  this  bill,  with  the  answers  and  produc* 
tions,  and  havinff  beard  the  coinplainer  by  bis  agent,  and  the 
respondent  by  himself  and  his  agent, — ^in  respect  of  the  strict 
bounding  terms  of  the  two  leases,  refuses  the  bill,  and  recal^i 
the  interdict :    But  in  respect  that  it  was  admitted,  before  the 
Lord  Ordinary,  that  the  respondent  had  not,  in  the  6rst  year  of 
his  lease,  exercised  any  acts  of  possession  in  the  belts  or  planta* 
tion  in  question,  and  that  the  complainer,  from  his  previous 
state  of  possession,  had  reasonable  ground  to  believe  that  the 
said  belts  remained  in  his  own  hands,  as  connected  with  the 
grounds  of  the  mansion  house  and  place  let  to  him,  finds  no  ex- 
penses due. — Note. — The  lease  to  the  complainer  contuins  no 
words  which  directly  comprehend  these  plantations ;  for  the 
avenue  at  present  in  use,  and  which  has  beeii  used  for  a  number 
of  years,  runs  in  a  different  direction,  and  both  it  and  the  por- 
ter's lodge  are  on  the  outside  of  the  boundary  of  the  respondent'i 
farm,  in  any  view ;  and  though  there  is  a  reference  to  the  com- 
p1ainer*s  previous  occupation,  this  is  only  applied  to  the  specifio 
things  let,  none  of  which  can  be  extended  with  propriety  to  the 
belts  in  question.     On  the  other  hand,  the  road  and  the  belt  on 
each  side  of  it,  are  strictly  *  within  the  boundary*  of  the  grounds 
let  to  the  respondent,  and  come  quite  close  to  his  steading  and 
farm  yard.     The  Lord  Ordinary,  therefore,  finds  it  his  duty  to 
pronounce  the  above  interlocutor.     But  the  case  is  far  from 
being  clear,  as  to  the  true  meaning  of  the  parties.     It  is  adojit- 
ted,  that  the  road  between  the  plantations  (which  closely  adjoin 
to  the  office-houses  of  (reanies,)  was  the  only  approach  to  the 
mansion  house,  till  about  17  years  ago,  when,  by  taking  a  lease 
of  an  adjoining  farm  from  Macleod  of  Cadboll,  the  proprietor 
was  enabled  to  make  a  better  one  in  another  line.     The  laiige 
plan  shown  to  the  Lord  Ordinary,  exhibits,  very  plainly,  gravel 
pleasure  walks  through  these  belts.     It  is  not  denied,  that,  be^ 
fore  the  respondent's  entry,  Geanies  did  occupy  them,  much  is 
the  way  he  is  now  doing,  while  the  mains  farm  was  entirely  in 
the  hands  of  a  manager  for  the  trustee.     In  the  correspondence 
previous  to  the  respondent's  lease,  he  particularly  stipulated  far 
the  privilege  of  using  a  horse-pond,  which  is  about  half  way  in 
the  road  slurted  by  the  belts,  which  would  have  been  unneces- 
sary, if  he  had  then  understood  the  boundary  alone  to  give  him 
all  within  it,  but  this  is  not  mentioned  in  the  lease.     The  fences 
of  the  plantations  were  not  put  in  repur  till  lately ;  but  it  is  ad. 
Bitted  that  the  respondent  had  never  pastured  them.    The 
clause  as  to  plantationsi,  as  originally  prepare^,  did  not  bear  the 
words  *  when  the  plants  are  so  young  as  to  be  liable  to  injury,' 
&c.,  and  these  words  were  added  on  the  scroll  by  Mr  Macleod 
himself,  evidently  in  favour  of  the  tenant.     If  the  clause  bad 
stood  as  originally  written,  there  could  have  been  no  doubt  of 
the  complainer's  power  to  fence  oif  the  plantations  in  question, 
and  it  may  well  be  doubted,  whether  he  thought,  at  the  time, 
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tliat  he  was  ninendering  tbe  power  of  ueiqg  imd  protecting  tVe 
plantations  in  question.  Toe  trees  are  aboat  60  years  old. 
Although,  therefore,  the  Lord  Ordini^ry,  in  deciding  on  the 
terms  of  the  concluded  leases,  finds  himself  constrained  to  de- 
cide in  favour  of  the  respondent,  he  thinks  tlie  case  by  no  means 
free  from  difficulty,  and  baa  serious  doubts  as  to  the  tnie  under- 
itandii^  of  the  parties" 

The  suspender  reolaimed,  bal  the  Conrt,  without 
hearing  counsel  for  the  reepondent^  unanimously  ad- 
hered. 

First  Division.— Lord  Ordinary,  Moncreiff.— ^cf.  Thomson. 
-^Alt,  Rutherfurd. — Joseph  Gordon,  and  Robert  Roy,  W.^S., 
Agents.— Sir  R.  Duodas,  Clerk.— .[/.  W.  Z).] 

OUTER  HOUSE. 

I2th  June  ISSfi. 

No.  395.-«MoNTOOH£BiE  &  Fleming,  &c.,  Purnters  and  AA- 
toeators,  v,  RoBSET  HAMILTON,  8ec.»  Defenders  and  "Retpon' 

dents. 

Process — Advocation— Competency — Hdd^  t^at  a  discharge  «n- 
der  the  bankrupt  statute,  upon  a  composition-contract*  is  no  bar 
to  a  siU>sequent  action  against  the  bankrupt,  for  the  full  amount 
of  a  debt  for  which  caution  had  previously  been  found. 

The  pursuers,  in  June  1831,  raised  a  summons  be« 
fore  the  Sheriff  of  Laparkshire,  against  the  defender^ 
and  James  King,  trustee  on  his  sequestrated  estate, 
concluding  for  payment  of  an  account,  amounting  to 
£4d,  15.  1.  for  law  business  done  in  1828,  and  for 
£40  of  which  caution  had  previously  been  found.  In 
defence,  it  was,  inler  alia^  maintainedy  that  the  pur- 
suers were  not  entitled  to  claim  more  than  £2,  8.  9., 
being  the  composition  of  Is.  per  pound  which  the 
bankrupt  offered  to  his  creditors,  on  his  debts  con- 
tracted prior  to  30th  June  1829.  In  a  note  before 
closing  the  record,  the  Sheriff  stated, 

"  There  can  be  no  doubt  that,  in  the  event  of  the  pursuers  oh- 
tainiDg  decree  against  the  defender,  such  decree  must  be  re. 
stricted  to  the  amount  of  composition  approven  of  under  the 
decree  of  discharge  in  the  sequestration  of  the  defender's  estates, 
by  the  Supreme  Courts,  being  Is.  per  pound  of  the  debts  con- 
tracted by  him  previously  to  the  date  off  the  first  deliverance  of 
the  Court  in  the  sequestration  proceedings,  which,  in  the  pre- 
sent case,  will  amount  to  £%  8.  9,  or  thereby.  By  that  de- 
cree the  defender  is  discharged  of  all  debts  contracted  by  him 
preceding  said  first  deliverance,  excepting  as  regards  the  compo- 
sition; and  the  claim  now  sued  for  falls  under  that  discharge. 
In  these  circumstances,  the  utmost  limit  of  the  claim  of  the  pur- 
suers is  to  the  extent  of  said  sum  oi£%  8.  9.  sot^ect  to  dl  the 
objections  preferred  by  the  defender.** 

On  the  19th  October  1831,  the  Sheriff,  inter  alioy  found 
that  the  pursuers  were  not  entitled  to  any  part  of 
the  account  sued  for,  and  assoilzied  the  defenders. 
The  pursuers  advocated,  when  it  ¥ras  in  iimine  main- 
tained by  the  respondents — That  the  claim  arose  prior 
to  the  sequestration  of  the  defender, — that  the  pursuers 
were  aware  of  that  fact,  and  that  the  defender  had  been 
judicially  discharged  on  payment  of  Is.  per  pound, — 
and  therefore,  that  the  conclnsipn  in  the  Inferior  Court 
for  payment  of  £48,  was  not  a  bona  fide  conclusion, 
but  that  it  should  have  been  ^lade  only  to  the  extent 
of  £2,  98. :  That  in  these  circumstances,  the  sum  sued 
for  being  truly  below  the  statutory  amount,  the  ad- 
vocation was  mcompetent.  Answered — The  advoca- 
tors were  eatitled  to  constitute,  their  debl  for  the  full 


amoTO^  in  or^ei?  that  they  v»b^j  prooeed  against  the 
cau^ioaer ;  findi  at  ajl  evQnta,  it  is  s^ffioient  if  thf) 
effect  of  the  defender's  discharge  be  reserved  to  hinv 
KaUai  quantum.  After  hearing  parties  at  the  Qar, 
Lord  Corehous^'  repelled  the  preliminary  ot(jectio,n. 

Lord  Ordinary,  Corehouse. — Act,  H.  J.  Robertson.— >vf/«. 
Monro. — J.  Dickie,  W.S.,and  Wordsworth  &  Hamilton,  W.S., 
Agents.— P.  Clerk.— IJ.  W,  U,\ 

13M  June  1832. 

No.  396. — John  TArr,  Pursuer,  v,  Geobge  Tait,  &a. 

Defenders, 

Process  — Summons «- Relevancy  —  A  party  having  raised  a 
summons,  concluding  primarily  against  certain  persons,  legatees 
under  a  deed  of  settlement  by  his  father,  as  intromitters  with  his 
funds  i  and  having  an  alternate  conclusion,  though,  without  any 
relative  subsumption,  against  the  trustees  and  executors  appoint* 
edbythe  seme  deed,  who  were  not  cikod-^Meldt  that  the  tumr- 
munis  was  irrelevantly  drawn. 

The  pursuer  raised  a  snmtnons  of  count,  reckoning, 
exhibition  and  payment,  against  the  defenders,  setting 
forth,  That  he  was  the  eldest  son  of  the  deceased  John 
Tait,  tenant  in  Roxburgh- Kigg,  who,  by  a  deed  of 
settlement,  conveyed  to  his  wife,  Helen  Tait,  William 
Stewart  apd  others,  as  trustees,  his  whole  property, 
under  the  burden,  inter  alia^  of  paying  his  debts,  and 
certain  legacies  to  the  pursuer  and  the  other  children : 
That  the  pursuer's  legacy  was  £200 ;  and  that  after  his 
mother's  deathi  George  Tait,  the  second  son,  and  the 
other  children  of  the  family,  intromitted  with  the  trust- 
estate,  and  paid  several  of  the  legacies.  The  pursuer 
then  concluded,  that  as  intromitters  "with  the  funds  of 
their  father,  or  as  his  representatives  on  one  or  other 
of  the  passive  titles ;  "  and  in  the  event  of  it  appearing 
in  the  course  of  the  process  to  follow  hereon,  that  the 
executors  nominated  and  appointed  by  the  said  de« 
ceased  John  Tait,  or  either  of  them,  accepted  and 
acted  under  the  said  settlement,  then  the  said  trustees 
and  executors  so  accepting,  and  acting  also  jointly 
and  severally,  ought  and  should  be  decerned  and  or- 
dained" to  pay  to  him,  inter  alia,  the  legacy  of  £200 ; 
to^exhibit  a  state  of  the  accounts  of  the  intromissions; 
and*  to  hold  count  and  reckoning,  6cc.  The  deed  of 
settlement,  aUeged  to  have  been  executed,  was  not 

f  reduced.  In  defence,  it  was,  in  liminey  maintained--^ 
.  The  libel  Is  irregular,  incompetent,  and  informal. 
The  summons  is  neither  one  of  exhibition  nor  of  count 
and  reckoiiing*  Neither  is  it  properly  libelled,  so  as 
to  comprehend  conclusions  both  for  exhibition  and 
count  and  reckoning.  Moreover,  the  summons  con- 
tains an  alternative  conclusion,  but  without  any  corre- 
sponding subsumption,  against  the  alleged  trustees 
and  executors  of  the  testator,  who  nevertheless  are 
not  cited. — IL  The  action  is  incompetent,  because  the 
pursuer  ought  either  to  have  sued  the  aUeged  trustees 
and  executors,  in  the  first  instance,  or,  at  least,  have 
properly  made  them  parties  to  this  action. — III.  The 
pursuer  not  having  produced  the  deed  upon  which  he 
founds,  has  no  title  to  pursue  the  present  action. — IV. 
The  pursuer,  about  1820,  raised  an  tiction  of  count 
and  reckoning  against  George  Tait,  one  of  the  de- 
fenders, for  the  sums  claimed  under  the  present  sum- 
mons, and  that  action  is  still  in  dependencoi  so  that 
this  action  is  barred^  Ike  alibi  pendente. 
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The  Lord  Ordinary  sustained  the  first  two  preli- 
minary defences,  and  dismissed  the  summons  as  irre- 
levantly laid. 

Lord  Ordinary,  Corehouse. — Jci.  Russell.— ifi!f.  G.  Gr.  BelL 
—.John  Dickie,  W.S.,  Ddfenders*  Agent  — W.  Clerk.— 
[J.  JT.  H.} 

13M  June  1832. 

No.  397.^-D.  C.  MathesoNi  &c.,  Defenders  and  Advocators,  v. 
R.  &  A.  M'Ejenzie  and  Company,  Pursuers  and  Respon^ 
dents. 

Process— Advocation— Competency — A  party  having  petitioned 
the  Sheriff  to  interdict  the  defenders  f'-om  disposing  of  the  ap^ 
jmrtenances  of  a  vessel,  and  to  ordain  them  to  restore  her  rudder 
and  saHs,  of  which  she  had  been  dismantled  by  them ;  and  the 
Bheriff  having  granted  interdict,  and  allowed  a  proofs-Held, 
that  advocation,  without  leave  from  the  Sheriffs  was  incompetent, 
in  respect  the  daim  did  not  appear  to  be  simply  pecuniary,  or 
above  £AQ* 

The  respondents,  on  the  28th  January  1832,  pre- 
sented a  petition  to  the  Sheriff  of  Inverness-shire,  set- 
ting forth, — That  they  are  sole  owners  of  the  ship 
called  the  Star  of  Fort-William,  and  that  the  advo- 
cators boarded  said  vessel,  on  the  I7th  of  said  month, 
and  without  any  legfal  authority,  unshipped  her  rud- 
der, and  stripped  her  of  her  sails,  and  carried  them 
to  Portree,  a  distance  of  eighteen  miles  from  the  place 
where  she  was  lying  at  anchor :  That  the  said  spuilsie 
was  committed,  in  virtue  of  pretended  letters  of 
horning,  at  the  instance  of  McMillan  and  Hunter, 
ship-builders  in  Greenock,  against  Alexander  M*- 
Kenzie,  master  of  the  Star,  for  payment  of  a  bill  for 
£69,  lis.,  said  to  be  granted  by  him:  That  the  bill 
was  granted  several  years  before  the  respondents  pur- 
chased the  ship ;  and  that  the  diligence  was  put  into 
execution  after  the  firm  of  M'Millan  and  Hunter  had 
been  dissolved,  by  the  death  of  one  of  the  partners. 
The  petitioners  then  prayed,  that  the  defenders  should 
be  interdicted  from  selling  or  disposing  of  the  Star, 
and  her  appurtenances :  That  they  should  be  found 

§nilty  of  a  spuilzie,  and  liable  to  the  petitioners  in 
amages,  and  ordained  to  restore  the  sails  and  rudder 
of  the  vessel.  The  advocators  gfave  in  answers,  deny^^ 
ing  the  allegations  of  the  respondents,  and  stating 
that  the  bill  was  granted  by  Alexander  M*Kenzie,  the 
aole  owner  of  the  Star,  and  that  the  stripping  of  the 
vessel  took  place,  in  virtue  of  a  warrant  issued  by  the 
Supreme  Court,  the  execution  of  which  it  was  incom- 
petent for  the  Sheriff  to  stop  by  interdict.  After  a 
variety  of  procedure,  the  Sheriff,  on  13th  February 
1832,  repelled  the  objection  to  his  jurisdiction,  in 
respect  that  the  petitioners  alleged  that  the  diligence 
was  directed  against  property  not  belonging  to  the 
defender  in  the  bill,  and  at  the  instance  of  creditors 
not  in  existenee,  and  also  allowed  them  a  proof,  to  show 
that  the  defender,  Matheson,  acted  as  agent  in  the  ar- 
resting and  dismantli  ng  of  the  vessel.  Upon  this,  the  de- 
fenders advocated — when  the  respondents  pleaded,  that 
the  advocation  was  incompetent,  in  respect  that  it  did 
not  appear  on  the  face  of  the  letters  of  advocation, 
that  the  claim  at  issue  in  the  Inferior  Court  was 
simply  pecuniary,  or  was  above  £40  in  amount;  and 
that,  notwithstanding  this,  the  advocators  did  not  ap- 
ply to  the  Sheriff  for  leave  to  advocate,  and  therefore 


did  not  obtain  the  permission  to  advocate,  reqaisiteW 
the  Act  of  Sederunt,  llth  Julv  1828,  c.  1,  gee.  5. 
Answered, — The  claim  in  the  above  case  must  have 
exceeded  £40,  and  therefore  it  was  competent  to  ad- 
vocate, in  terms  of  6  Geo.  IV.  c  120,  sec  6.  The 
advocators  conceived  that  this  cadse,  if  it  shoold  f^o 
to  proof,  ought  to  be  tried  by  jury,  and  therefore  the 
present  advocation  was  presented. 

On  hearing  parties  on  the  dilatory  plea,  Lord  Core- 
house  pronounced  this  interlocutor  :— 

**  Sustains  the  said  plea ;  and  in  respect  the  requisites  of  tlie 
Act  of  Sederunt  have  not  been  complied  with,  dismisses  tbe 
advocation  as  incompetently  brought,  and  decerns :  Findi  tbe 
advocators  liable  in  expenses,**  &c. 

Lord  Ordinary,  Corehou^. — Act.  Wilson.— if//.  A.  M'Npill 
—.Edward  M*MilIan,  S.S.C,  and  L.  Mackintosh,  S.S.C., 
AgenU Clerk.— [J.  W,  H,"] 


14M  June  1832. 


No.  396. — M'Callum  &  Dalgletsu,  W.S.,  Tuntien,9, 
William  Christie,  Defender. 

Process — Sammons — Competency — A  party  having  raised  an 
action  against  the  trustee  on  the  sequestrated  estate  of  a  deeeovd 
bankrupt,  Jbr  payment  of  an  account  for  law  buiiness  done  for 
the  bankrupt  prior  to  the  sequestration,  but  never  having  loiizfi 
a  claim  on  the  estate'^ Held,  that  such  action  was  incompeUtUt 
and  dismissed  accordingly. 

The  pursuer  raised  an  action  against  the  defender, 
as  trustee  on  the  sequestrated  estate  of  the  late  Pat- 
rick Taylor,  soap  merchant,  Dundee,  setting  forth, 
That  he  was  indeoted  to  the  pursuers  in  the  sum  of 
£39,  6s.,  being  the  amount  of^an  account,  corainencing 
1st  December  1826,  and  ending  2Ist  May  1828,  for 
law  business  performed  for  the  said  Patrick  Taylor, 
and  concluding  for  payment  of  the  same.  The  pur- 
suers explained  by  letter  to  the  trustee,  that  the  in- 
tention of  this  action  was  to  elide  prescription,  with- 
out rendering  themselves  liable  for  the  expenses  of 
the  sequestration,  by  ranking  on  the  estate — having 
a  claim  of  hypothec  over  the  title-deeds  of  tbe  bank- 
rupt, by  means  of  which  they  would  ultimately  get 
full  payment.  In  defence,  it  was  in  limine  objected, 
that  the  action  was  incompetent,  in  respect  that  the  ac- 
count referred  to  is  said  to  hare  been  incurred  at  a  date 
prior  to  the  sequestration.  The  pursuers  ncrer  de- 
manded payment  of  it  from  the  defender,  nor  is  he 
liable  to  oe  concluded  against  for  payment  of  it  in  thii 
action.  The  pursuers,  if  any  debt  was  due  to  them  hj 
the  bankrupt,  ought  to  have  lodged  a  claim  for  it 
(which  they  have  never  yet  done)  on  the  estate,  which 
would  have  elided  prescription,  and  the  defender  woald, 
of  course,  have  ranked  it,  if  instructed  to  be  due.  In 
the  meantime,  the  sequestration  not  being  wound  npi 
the  estate  is  in  the  custod  v  of  the  Court.  The  Lord 
Ordinary  sustained  the  objection,  and  dismissed  the 
summons  as  incompetently  raised. 

Lord  Ordinary,  Corehouse. — Act,  J.  S.  More — 'lit-  I^ 
_Oeo.  M'CBllum,  W.S.,  and  Brown  &  Miller,  W.S.,  Agents. 
"   D.  Clerk.— [J.  ff.  H.] 


Printed  by  M.  ANDERSON,  Law.Printer. 
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2UtJune  1832. 

No.  999 — William  Young,  Sugpendevj  v*  Oliver  Colt's 

TrctstSBS,  Charg€r$. 

Landlord  and  Tenant — Fences — Kepairing  of — Damages  from 
CoWieTs^Held,  I.  Thai  a  landlord  was  not  liable  /or  damages 
arising  from  the  trespasses  of  individual  coilurs  employed  b^  him, 

wliiUt  going  to  their  work //.    Opinion  expresseU  That  the 

landlord  had  a  right  to  set  qffl  against  a  claim /or  sutfnce  damage, 
the  expenses  incurred  btf  him  in  keeping  the  tenant's  /ences  in 
repair. 

In  1811,  tbe  suspender  took  a  lease  of  the  farm  of 
New  Gartsherrie,  for  10  years  after  Martinmas  1810, 
at  a  rent  of  £250  per  annum.  The  right  of  searching 
for  eoal,  limestone,  &c.,  and  working  the  same  in  every 
possible  way,  was  reserved  to  the  landlord  and  his 
heirs,  &c,,  during  the  currency  of  the  tack, 

"  upon  the  proprietor's  pajring  and  allowing  to  the  tacksman, 
for  the  damages  he  shall  sustain  from  the  said  operations,  at 
such  rate  as  shall  be  ascertained  by  two  neutral  persons  to  be 
mutoally  chosen,  with  power  to  them  to  appoint  an  oversman  in 
case  of  variance." 

The  lease  then  contained  a  clause,  binding  the  pro- 
prietor to  build  a  sufficient  farm-steading  and  offices, 
and  to  put  the  fences  in  repair ;  and  the  suspender 
obliged  himself  to  keep  them  in  good  condition.  In 
1827,  the  suspender's  imairs  became  embarrassed,  and 
after  being  seuuestrated  by  the  Court  of  Session,  he 
obtained  a  discharge.  The  trustees  of  the  landlord 
obtained  decree  of  removing  against  the  suspender, 
and  charged  him  also  for  payment  of  £40, 10. 5|,  being 
an  alleged  balance  of  the  half  year's  rent  payable  at 
Martinmas  1827,  under  deduction  of  £18,  6s.,  said  to 
he  the  proceeds  obtained  by  the  chamrs  as  grass-rents 
from  said  farm,  and  a  reservation  of  the  expenses  in- 
curred by  them  in  repairing  the  fences,  and  the  sus- 
pender's counter-claims.  The  tenant  suspended,  and 
maintained — f.  That  before  any  charge  should  have 
been  given,  the  chargers  ought  to  have  furnished  a  de- 
tailed account  of  the  proceeds  of  the  sale  of  his  crops. 
--11.  That  there  were  arrears  of  surface  damages  for 
many  years,  caused  by  working  the  pits^  and  oy  the 
trespasses  of  the  colliers,  which  had  never  been  paid, 
and  which  should  also  have  been  ascertained  and  de- 
ducted, previous  to  giving  a  charge. 

A  second  and  similar  charge  was  given  for  the 
half  year's  rent  payable  at  Whitsunday  1828,  which 
was  also  suspenaed  by  the  tenant,  on  the  grounds, 
inter  alia — I.  That  in  consequence  of  his  bankruptcy, 
he  ceased  to  have  any  concern  with  the  lands  after 
January  1827,  from  which  period  he  had  no  possession. 
— II.  'That  the  chargers  could  at  all  events  he  entitled 
only  to  the  composition  of  3s.  6d.  per  pound,  for  which 
the  suspender  iiad  been  discharged. — III.  That  the 
snspender  had  called  in  Court  a  summons  for  damages, 
arising  from  the  coal  operations,  and  he  was  en- 
titled to  set  that  claim  off  against  the  present  demand. 
After  a  proof  had  been  allowed,  and  the  record  closed, 
the  suspender  pleaded — I.  The  charge  ought  to  be 
suspended,  with  expenses,  because  the  sum  charged 
for  is  greatly  more  than  CQunterbalanced  by  the  sus- 

VOL.  IV. 


pender's  claim  of  damages  against  the  charger,  as 
stated  in  the  condescendence.  These  damages,  which 
arise  out  of  the  case  under  which  the  present  charge 
is  given,  admit  of  being  immediately  liquidated,  and 
the  chargers  are  not  entitled  to  take  advantage  of  their 
delay  in  liquidating  them. — II.  Whatever  may  be  the 
rnle  of  law  as  to  the  rights  of  a  tenant  to  compensate 
a  landlord's  claim  for  rent  by  a  counter-claim  of  da- 
mages, where  the  lease  is  still  current,  there  can  be 
no  doubt,  that  where,  as  in  the  present  case,  the  lease 
is  at  an  end,  the  tenant  cannot  be  called  upon  to  pay 
the  balance  of  the  rent  alleged  to  be  due  hy  him,  so 
long  as  he  has  a  valid  claim  for  damages  against  his 
landlord  to  a  greater  amount*  Answered — I.  An  illi- 
quid claim  of  damages  is  not  a  relevant  ground  for 
suspending  a  charge  for  payment  of  rent  admitted  to 
be  due. — II.  A  particular  mode  having  been  fixed  by 
the  lease  for  ascertaining  the  amount  of  the  suspen- 
der's claim  for  surface-damages,  he  is  not  entitled  to 
make  this  claim  a  ground  for  withholding  payment 
of  his  rent,  unless  he  can  show  that  the  respondents 
have  refused  or  delayed  to  concur  in  using  the  means 
set  forth  in  the  tack. — III.  It  is  proved,  by  the  corre- 
spondence produced,  that  the  respondents  have  all 
along  been  urging  the  suspender  to  concur  in  the  mea- 
sure prescribed  by  the  lease  for  ascertaining  the 
amount  of  the  damage,  and  that  it  is  entirely  through 
his  own  fault  that  it  has  not  been  asoertamed  long 
ago. 

Lord  Mackenzie  then  pronounced  this  interlocutor, 
(6th  March  1832,)  in  eacli  of  the  suspensions: 

"  Having  heard  parties*  procurators,  and  thereafter  considered 
the  report  of  Mr  Walter  Moir,  proof  adduced,  and  whole  pro- 
cess. Finds  that,  in  estimating  the  damages  due  to  the  suspen- 
der, by  the  ebaigers,  from  coal-operations,  the  mischief  done  by 
the  trespasses  of  the  colliers  cannot  be  taken  into  account ;  and, 
on  the  whole,  finds  the  said  damages  proven,  to  the  extent  of 
£4,  4a.  per  annum,  during  the  years  in  question :  Finds  inte- 
rest due  thereon,  at  the  rate  of  three  per  centum  per  annum, 
during  the  said  years :  Finds  that  the  chargers  have  right  to  set, 
agaiaat  the  said  claim  for  damages,  the  expense  of  repairing 
fences,  as  claimed  by  them  ;  and  appoints  the  cause  to  be  en- 
rolled, in  order  that  these  findings  may  be  applied  further." 

The  suspender  reclaimed  against  both  interlocutors* 
At  advising, 

The  Lord  Justice-Clerk  thought  it  was  quite  deac  that  the 
landlord  was  not  liable  for  the  damages  done  by  the  colliers  in 
going  to  their  work.  If  they  did  not  go  by  the  proper  roads, 
but  trespassed,  by  going  through  the  fields,  then  the  tenant  must 
take  his  remedy  against  the  individual  offenders. 

The  Court  pronounced  this  interlocutor  on  the  note 
in  the  first  suspension  : 

"  I6th  June  1832.— Adhere  to  the  interlocutor  complained 
of,  and  refuse  the  desire  of  the  note,  reserving  the  chargers' 
claim  for  expenses,  since  the  date  of  the  interlocutor,  for  the  con- 
sideration of  the  Lord  Ordinary,  together  with  the  general  claims 
for  expenses,  hinc  inde,^ 

Lord  Justice'Clerk. — That  as  for  the  second  bill,  he  would 
also  refuse  the  note  against  the  Lord  Ordinary's  judgment  in  it. 
There  could  be  no  doubt  that  the  tenant  under  the  lease  was 
bound  to' keep  the  fences  in  repair.  He  was  not  entitled  to  set 
off  damage  done  by  the  individual  trespassing  of  the  colliers 
against  the  claim. 

Of  consent,  the  Court  pronounced  this  interlocutor 
in  the  second  suspension  : 

**  Adhere,  but  of  consent  rccal  the  particular  finding  in  the  in- 
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terlocutor,  as  to  the  chaiigers*  claim  for  the  expense  of  repairing 
fences,  reserving  the  chargers*  claim  for  expenses  for  the  con- ' 
sideration  of  the  Lord  Ordinary." 

Second  Division. — Lord  Ordinary,  Mackenzie. — Acl.  Jame- 
son &  Monteith. — Alt.  Rutherfurd,  and  M.  P.  Brown. — 
Wotherspoon  &  Mack,  W.S.,  and  Brodies  &  Kennedy,  W.S., 
Agents Mr  Holland,  Clerk — [J.  W,  H.^ 

2\st  June  1832. 

No.  400. — John  Stewart,  Sutpendtr^  v,  James  Stewart, 

JRespondetU. 

Suspension  and  Liberation — Imprisonment^ Apprentice— ^n 
apprentice  having  by  indenture,  agreed  to  serve  a  master  for  three 
years,  under  a  certain  penalty  in  case  of  non-fulfilment — Held^ 
on  desertion  of  service,  that  it  was  incompetent  for  the  Sheriff  to 
grant  warrant  for  the  imprisonment  of  the  apprentice,  untU  he 
found  caution  to  return  to,  and  continue  m,  his  service,  and  to 
fulfii  his  engagement  to  the  expiry  of  his  indenture. 

The  suspender,  in  February  183 1,  entered  into  in- 
dentures, by  which  he  agreed,  under  acertain  penalty,  to 
serve  the  respondent  for  three  years  as  a  calico  printer. 
He  remained  till  April  1831,  when  he  deserted  his 
service,  on  the  allegation  that  the  manager  of  the 
work  improperly  interfered  in  stopping  his  wages. 
On  the  12th  July,  a  petition  was  presented  to  the 
Sh«)KifF  of  Linlithgow  by  the  respondent,  praying  his 
Lordship 

"  to  grant  warrant  for  apprehending  the  said  John  Stewart, 
and  bringing  him  before  you  for  examination  ;  and  upon  his  said 
desertion  and  breach  of  engagement  being  admitted  or  proven, 
to  grant  warrant  for  committing  him  to  prison  until  he  find  cau- 
tion to  fulfil  his  engagement ;  or  otherwise,  ordain  him  to  return 
to  the  petitioner's  service  within  24  hours  after  the  date  of  such 
order,  and  to  continue  therein,  and  fulfil  his  said  engagement, 
aye,  and  until  the  expiry  of  the  said  indenture ;  and  in  the  event 
of  his  refusing,  or  at  anv  time  ceasing  to  obey^  the  said  order,  to 
grant  warrant  for  apprehending  and  committing  him  to  prison 
until  he  give  sufficient  caution,  acted  in  the  books  of  Court,  to 
obey  the  same  ;  and  in  any  event,  to  decern  against  him  for  the 
expenses  of  this  application,  and  all  to  follow  hereon,  reserving 
to  the  petitioner  his  claim  and  action  of  damages  for  breach 
of  engagement  as  accords  ;  and  in  the  meantime,  to  recom- 
mend to  other  Judges  and  Magistrates  to  grant  concurrence 
to  the  execution,  within  their  jurisdiction,  of  the  warrant  to  fol- 
low hereon." 

This  petition  was  not  served  on  the  suspender,  but 
warrant  was  immediately  granted  for  his  apprehension 
and  examination.  On  the  3d  September  thereafter, 
he  was  apprehended  and  brought  before  the  Slieri£F, 
when  he  admitted  that  he  entered  into  indentures  with 
the  respondent,  and  had  deserted  his  employment. 
The  Sheriff,  upon  his  declaration,  pronounced  this  in- 
terlocjitor  : 

'*  Having  again  considered  this  petition,  with  the  declaration 
of  John  Stewart,  within  complained  upon,  on  paper  apart.  De- 
cerns and  ordains  the  said  John  Stewart  to  return  to  the  service 
and  employment  of  the  said  James  Stewart  at  Avonfield,  within 
24  hours  after  service,  under  certification  ;  and  appoints  him  to 
continue  therein  and  fulfil  his  engagements,  in  terms  of  the 
prayer  of  the  petition :  And  grants  warrant  for  serving  the  said 
John  Stewart  with  a  copy  of  the  said  petition,  and  warrants  fol- 
lowing thereon,  the  said  declaration,  and  this  deliverance." 

The  execution  of  service  bore,  that  the  suspender 
had  been 

"  decerned  and  ordained  to  return  to  the  petitioner*s  employ- 
ment within  24  hours  after  service,  and  to  continue  in  said  em- 
ployment, and  fulfil  his  engagement  under  said  indenture,  all  in 
terms  of  the  prayer  of  the  petition  ;**  **  and  also  to  answer  the 
tsame  within  three  days  after  service,  if  so  advised." 


On  the  14th  September,  the  Sheriff  pronounced  this 
interlocutor : 

"  Grants  warrant  to  officers  of  Court,  or  other  executors  of 
the  law,  to  search  for,  seize,  and  apprehend  the  pen>on  of  tbe 
said  John  Stewart,  within  complained  upon,  wherever  he  can  be 
found  within  the  county  of  Linlithgow,  and  to  iroprisoD  him 
within  the  Tolbooth  of  Linlithgow,  in  terms  of  the  prayer  of 
the  petition ;  requiring  hereby  the  Magistrates  of  Linlithgow,  and 
the  keepers  of  their  tolbooth,  to  receive  and  detain  thesud  John 
Stewart  until  he  shall  find  caution,  or  otherwise  satisfy  the  peti- 
tioner ;  and  if  the  said  John  Stewart  shall  have  left  the  county, 
recommends  to  neighbouring  Magistrates  to  grant  concurrence 
to  the  due  execution  of  this  warrant  within  their  respective  jurU- 
dlctions." 

Upon  this  sentence  he  was  incarcerated,  and  broDgbt 
the  present  bill  of  suspension  and  liberation,  in  which 
he  maintained — I.  That  the  complainer's  indenture 
being  entered  into  during  minority,  is  not  legally 
binding  upon  him,  and  its  obligations  cannot  be  en- 
forced.— II.  That  it  is  illegal  to  imprison  a  minor  to 
enforce  performance  of  a  civil  contract. — III.  The 
warrant  of  the  Sheriff,  by  which  a  civil  contract  or 
obligation  is  attempted  to  be  enforced  by  summary 
imprisonment,  is  illegal. — IV.  It  is  especially  iUegai, 
in  so  far  as  it  seeks  to  compel  the  coroplainer,  not 
only  to  return  to  his  service,  out  to  fulfil  his  engage- 
ment, or  thd  conditions  of  his  indenture,  not  nnder 
the  penalty  contained  in  the  indenture,  but  under  tbe 
new  penalty  of  finding  caution,  which  the  indenture 
itself  does  not  require. — V.  The  warrant  of  imprison- 
ment is  illegal,  in  so  far  as  it  was  granted  ex  partem 
without  the  oomplainer  having^  been  heard  in  his  de- 
fence.— VI*  The  whole  proceedings  before  the  Sheriff, 
upon  which  the  warrant  proceeds,  are  informal  and 
illegal.  Answered — 1.  The  suspender  having  come 
under  a  valid  contract  to  serve  the  respondent  as  an 
apprentice  in  the  manner  above  mentioned,  and  having 
absconded  and  abandoned  his  service  without  any  suf- 
ficient cause,  it  was  competent  for  the  Sheriff  to  en- 
force his  return,  by  granting  a  warrant  for  his  impri- 
sonment in  the  terms  complained  of. — II.  It  is  not 
true  that  the  suspender  was  a  minor  when  he  entered 
into  said  contract;  but  even  supposing  that  his  allega- 
tion upon  this  point  is  correct  in  point  of  iact,  it  is 
submitted,  that  he  having  homologated  that  contract, 
by  entering  upon  his  service  under  it,  the  plea  of 
minority  is  excluded,  and  is  totally  inapplicable  to 
such  a  case. — III.  The  whole  pi-oceedings  complained 
of,  comprehending  the  suspenaer*8  incarceration,  were 
in  all  respects  correct,  both  in  point  of  legal  principle 
and  of  form.  It  was  admitted  b^  the  suspender  under 
his  examination  before  the  Sheriff,  and  tne  admi&ion 
i^  repeated  in  his  bill  of  suspension,  that  he  had  de- 
serted his  service  on  the  date  mentioned  in  the  peti- 
tion, and  had  continued  in  such  a  state  of  desertion  op 
to  the  date  of  his  apprehension  and  examination  under 
the  Sheriff's  warrant.  It  is  moreover  admitted,  that 
service  of  tbe  Sheriff's  deliverance,  of  the  3d  of  Sep* 
tember  1831,  ordering  him  to  return  to  his  service, 
was  duly  made  on  that  day  to  the  suspender,  and  that 
he,  in  contempt  of  said  order,  not  only  refused  com- 
pliance with  it  in  terminU,  but  actdally  absconded  to 
Glasgow  after  the  date  of  such  service.  It  was,  there- 
fore, perfectly  competent  for  the  Sheciff  to  grant  war- 
rant for  the  suspender's  imprisonmem  complained  of, 
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nntil  he  sbould  find  oftution  to  retnrn  to  his  employ- 
ment, and  coDtinuo  therein,  and  fulfil  his  engagement 
with  the  respondent. — IV.  The  Sheriff  has  merely 
granted  warrant  for  the  snspender's  incarceration 
and  detention  ontil  he  shall  find  caution  to  return 
to,  and  continue  in  his  service  until  the  expiration  of 
his  engaffementj  without  adjecting  any  penalty  what- 
e?er.  That  warrant,  in  so  far  as  it  orders  the  sus- 
pender to  find  caution  to  return  to  his  service,  is 
perfectly  correct  in  principle,  and  adapted  to  the 
circamstances  of  the  case,  as  it  is  obvious  that  the 
respondent  would  have  otherwise  had  no  security  for 
the  suspender's  return  to,  and  continuance  in  his  em- 
ployment for  any  space  of  time,  in  terms  of  the  She- 
riff s  order,  without  reasonable  caution  being  found 
by  him  for  obtempering  it. — V.  The  suspender  has 
never,  to  the  present  moment,  since  his  incarceration, 
either  tendered  caution,  or  made  any  overtures  to 
the  respondent  or  his  manager  towards  his  liberation, 
and  calculated  to  induce  the  reasonable  belief  that  he 
woold  return  to,  and  continue  in  his  service.  On  the 
contrary,  the  suspender  has  obstinately  prevented  his 
friends  and  relatives  enacting  themselves  as  cautioners 
for  him,  and  avows  his  determination  not  to  return  to 
his  service.  Lord  Moncreiff,  on  1st  June  1832,  pro- 
nounced thin  interlocutor  :^- 

**  The  Lord  Ordinary  having  considered  this  bill,  with  the 
answers,  and  productions,  In  respect  that  the  warrant  of  im- 
prisonnent  in  this  case  bears  to  be  '  in  terms  of  the  prayer  of 
the  petition/  and  for  detaining  the  complainer '  until  he  shall  find 
oration,  or  otherwise  satisfy  the  petitioner/  and  that  the  peti- 
tion prays  for  a  warrant  to  commit  him  to  prison  *  until  he  find 
caution  to  fulfil  his  engagement ;'  or  otherwise,  to    ordain 
him  to  return  to  the  service,  'and  to  continue  therein,  and 
folfil  his  said  engagement,  aye  and  until  the  expiry  of  the  said 
indenture ;  and  in  the  event  of  his  refusing,  or  at  any  time 
ceasing  to  obey  the  said  order,  to  grant  warrant  for  appre- 
hending and  committing  him  to  prison,  until  he  give  sufficient 
secarity,  acted  in  the  books  of  Court,  to  obey  the  same,'»where- 
by  the  warrant  is  in  substance  and  effect  a  warrant  of  imprison- 
ment, not  only  till  the  complainer  shall  find  caution  to  return  to 
the  service,  but  till  he  shall  find  caution  also  indefinitely  to  ftil- 
fil  all  his  engagements  under  the  indenture :  And  in  respect  of 
the  decision  of  the  case  of  Raebom  v,  Reid,  June  4,  1824,  in 
favour  of  the  respondent's  plea,  and  of  the  opinions  delivered  in 
the  later  case  of  Wright  v.  M'Gregor,  Febniary  9,  1826,  ap. 
parently  adverse  to  the  legality  of  the  warrant  in  the  present 
case,— appoints  the  bill  and  answero  to  be  printed,  and  copies 
thereof,  with  tbia  interlocutor  and  note,  to  be  put  into  the  boxes 
of  the  Lords  of  the  Second  Division  of  the  Court,  in  order  to 
be  reported. — Noie.-^The  cases  of  Raeburn  and  Gentle  v, 
M'Lellan  and  Company,  July  9,  1825,  have  fully  settled  the 
point,  that  such  a  contract  of  service  may  be  enforced  by  im- 
prisonment, to  the  effect  of  compelling  the  party  to  return  to 
the  serrice,  and  even  to  find  caution  to  do  so.     But  in  so  &r  as 
be  is  here  imprisoned  till  he  finds  caution  not  only  to  return, 
but  to  fulfil  flJl  his  engagements  during  the  full  period  of  the 
indenture,  the  opinions  delivered  by  the  Lords  of  the  Second 
Division  in  Wright's  case  do  not  appear  to  agree  with  the  judg. 
nient  of  the  Firet  Division  in  the  case  of  Raeburn,  in  which 
the  warrant  was  to  that  effect.     The  only  difference  is,  that  in 
the  ose  of  Wright,  the  penalty  was  defined  to  j£10  (found  to  be 
retirictable  to  actiul  damaj^e)— which  can  hardly  be  thought  to 
render  the  warrant  more  objectionable  than  where  it  stands  in 
indefinite  terms.     The  case,  in  other  respects,  appears  to  be  of 
importance ;  and  if  the  statement  in  the  answers  is  true,  of  a 
very  unfavourable  nature.     The  man,  however,  has  now  been 
more  than  eight  months  in  jaiL" 

At  advising, 

L(frd  JuhttcC'Clerk  said  that  he  would  pass  the  bilL     The 


same  question  which  had  been  decided  in  the  case  of  Wright 
was  raised.  Returning  to  his  service  for  a  day  or  two,  and 
then  going  off  again,  was  not  returning  to  his  service  in  the  pro- 
per sense  of  the  words  used  in  the  indenture,  and  the  Sheriff's 
interlocutor.  He  thought,  however,  that  the  prayer  of  the  pe- 
tition was  a  great  deal  too  broad,  and  that  the  warrant  granted 
upon  it  was  iliegaL  Under  such,  the  respondent  had  no  right 
to  put  the  suspender  in  prison,  till  he  sbould  find  caution  to 
return  and  continue  in  his  master's  service,  and  to  fulfil  his  en- 
gagements till  the  expiry  of  the  indenture.  This  was  an  ex- 
tensive obligation,  and  few  would  be  willing  to  become  caudon- 
era  for  it.  The  respondent  might  obtain  a  new  and  formal  war- 
rant, but  that  was  a  very  different  question  from  that  at  present 
before  the  Court. 

Lord  Glenlee  was  not  inclined,  de  piano,  to  liberate  the  sus- 
pender, without  finding  caution  to  return  to  his  service,  and  to 
perform  the  stipulations  in  his  indenture. 

Lord  Meadowbank  could  not  at  present  concur  with  the  Lord 
Justice- Clerk ;  for  the  reverse  seemed  to  have  been  settled  by 
decisions,  and  could  not  be  altered  on  the  grounds  of  expediency 
or  hardship.  The  law  sanctioned  imprisonment  as  a  mode  to 
compel  workmen  to  fulfil  their  engagements. 

Lord  Cringletie  thought,  that  to  compel  a  workman  to  execute 
his  service  by  the  fear  of  imprisonment,  was  similar  to  com- 
pelling him  to  find  caution  to  the  same  effect. 

Lord  Moneteiff  being  asked  his  opinion,  stated,  that  he  agreed 
with  the  view  taken  by  the  Lord  Justice- Clerk  in  this  case, 
and  with  the  opinion  of  Lord  Gillies  in  the  case  of  Raeburn. 
To  imprison  the  suspender  till  he  should  find  caution  to  per- 
form toe  whole  obligations  of  the  indenture,  was  nothing  more 
nor  less  than  to  subject  bim  to  imprisonment  for  three  y  ws. 
Had  it  been  to  find  caution  to  return  to  his  service,  that  might 
have  been  easilv  got,  but  who  would  enter  under  the  obligation 
that  he  would  fulfil  the  whole  engagements  of  the  indenture  ? 

The  Court  then  superseded  the  ease  till  2lBt  June» 

when 

Lord  Meadowbank  and  that  he  had  formerly  regarded  the  ques- 
tion as  a  question  of  police.  But  he  now  saw  chat  his  former  opi- 
nion was  erroneous,  and  concurred  with  the  Lord  Justice- Clerk. 
This  was  to  be  looked  at  as  a  criminal  warrant,  which  had  been 
applied  to  a  civil  matter.  He  could  not  regard  one  part  of  it 
as  legal,  and  the  rest  of  it  as  illegal.  The  man  must  be  liber, 
ated  firom  jaiL  He  might  be  incarcerated  of  new  on  a  proper 
warrant. 

The  Court  passed  the  bill. 

Suspender's  Authorities. — Tait*s  Justice  of  Peace,  p.  928, 
2d  £dit.  Wright  v.  McGregor,  9th  February  1826;  S.  and 
D.  IV.  p.  291. 

Respondent's  Authorities Campbell  v.  Baird,  90th  Febru- 
ary 1827  ;  S.  and  D.  V.  p.  335.  Raeburn  v.  Reid,  1st  June 
1824;  Shaw,  IIL  p.  104. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Jet,  Dean 
of  Faculty  (Hope).—- rfft.  Monteith. — Alexander  Hamilton, 
W.S.,  and  John  Henderson,  S.S.C.,  Agents — Bill- Chamber 
Clerk.— [J.  r.  B,] 

2id  June  1832. 

No.  401.— Jban  M^Cullocu  or  Milboy,  Petitioner. 

Factor  Loco  Tutoris — Clergyman — The  Court  declined  to  appoint 

a  elergjfman  factor  loco  tutoris. 

The  petitioner,  with  consent  of  her  second  hasband, 
Alexander  Milroy,  applied  for  the  appointment  of  a 
factor  loco  tutorit  to  her  infant  daughter,  Ellizabeth 
M'Credie,  a  child  by  her  first  husband.  The  petitioners 
stated,  that  they  had  the  fullest  confidence  in  the  Rev. 
Thomas  Muir,  minister  at  Carrington,  and  Mr  John 
Mitchell,  teacher  there,  either  of  whom  they  considered 
to  be  a  person  worthy  to  be  intrusted  with  the  office 
of  factor.  They  therefore  prayed  the  Court,  after 
the  usual  intimation  on  the  walls,  and  in  the  minute- 
bouk|  to  appoint  either  the  said  Rev.  Thomas  Muir, 
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or  the  said  John  Mitchell,  to  he  factor  loco  tuloris  to 
the  said  Elizabeth  M^Credie,  with  the  usual  powers, 
he  finding  caution  before  extract,  in  terms  of  the  Act 
of  Sederunt ;  or  to  do  otherwise,  as  to  their  Lordships 
mi/rht  seem  proper. 

The  Court  ordered  the  name  of  the  clergyman  to 
be  expunged,  and  appointed  the  usual  intimation. 

First  Division. — Act.  Maidment — Alexander  Millar,  Agent. 
—Sir  Robert  Dundas,  Clerk.— [J.  rr.  H.] 

22d  June  1882. 

No.  402 — The  National  Bank,  Purmerg,  v,  Mary  CaowoEa 
or  Heath,  and  Elizabeth  Titbnley  or  Allan,  Defenders, 

Procees— Diligence— Competency— aVcufTMlanciff  m  which,  in 
an  action  for  recovery  of  stolen  property,  a  diligence  waa  granted  to 
the  purtuerM  for  recovery  of  writingt  which  had  passed  between 
the  defenders  and  perpetrators,  or  addressed  by  others  to  tliem 
regarding  the  theft,  within  a  certain  period. 

The  pursuers  raised  an  action  against  the  defenders, 
setting  forth,  That  on  the  26th  of  December  1830, 
Watson's  Bank,  Glasgow,  had  been  robbed  of  £4000 
in  National  Bank  notes,  by  the  husband  of  the  de- 
fender, Heath,  executed  in  September  1830:  That 
the  two  defenders  aided  and  abetted  him  in  the  rob- 
bery, and  still  possessed  the  whole,  or  great  part  of  the 
money,  and  conchiding  either  for  restoration  of  the 
notes,  or  for  repayment  of  the  money.  Defences  were 
given  in  for  Mrs  Heath,  denying  the  facts,— stating, 
That  no  criminal  charge  was  ever  brought  against  her 
for  the  robbery :  That  she  came  to  Scotland  after  her 
husband's  imprisonment:  That  she  was  arrested  on  a 
medilationefugcs  warrant,  at  the  instance  of  the  pur- 
suers' agents,  when  preparing  to  remove  his  remains : 
That  she  was  afterwards  arrested  on  the  same  ground 
at  the  instance  of  the  pursuers  themselves,  and  had  been 
detained  in  prison  ever  since;  and  that  the  pursuers 
had  recovered  a  very  considerable  part  of  the  property. 
And  she  pleaded, — That  she  was  not  amenable  to 
the  jurisdiction— that  she  was  liable  in  no  part  of  the 
sum— at  any  rate,  not  without  deduction  of  the  large 
sums  recovered.  The  objection  to  jurisdiction  was 
repelled.  When  the  cause  was  about  to  be  remitted 
to  the  Jury  Clerks,  the  pursuers,  before  closing  the 
record,  made  a  motion  to  the  Lord  Ordinary  for  a 
diligence  for  recovery  of  all  letters  to  Heath,  about 
the  robbery,  for  about  a  year  down  to  a  month  after 
his  death— of  all  letters  to  Mrs  Heath,  and  of  all  let- 
ters  to  Mrs  Turnley,  regarding  the  robbery,  within 
the  same  period.  The  defender  objected  to  the 
generality  of  the  diligence.  The  Lord  Ordinary  re- 
ported the  point  to  the  Court.  At  advising,  she  gave 
up  all  objection  to  the  second  branch  of  the  diligence. 

The  Lord  Jusfice-Cltrk  had  no  difficulty.  The  summons  pro- 
ceeded to  say  that  the  two  defenders  aided,  abetted  and  assisted 
Heath,  and  so  on.  It  was  perfectly  absurd  to  ask  a  specific 
condescendence  of  the  writings  called  for  in  such  a  case.  It 
was  a  different  question  how  the  Bank  were  to  execute  their 
diligence.  That  was  not  before  the  Court.  As  to  the  apparent 
absurdity  of  asking  for  etters  addressed  to  Heath  for  a  month 
after  bis  death,  that  could  be  easily  explained.  Great  exertions 
were  made  to  save  Heath's  life.  The  Court  were  urired  to 
interfere  with  the  Secretary  of  State,  in  order  to  have  the  exe- 
cution s  toyed.  And  his  acromplices  might  have  written  to  him 
after  the  day  fixed  for  his  execution,  under  the  idea  that  the  ap- 
plications on  bis  behalf  had  been  successful. 

The  Court  granted  the  diligence. 


Second  Division. — Lord  Ordinary  (Reporter),  FuUertoo.-. 
Act.    Skene.— ^ft.    P.   Robertson,  A.   M*Neil.— Goldie  and 

Ponton,  W.S.,  and  Charles  Fisher,  S.S.C.,  Agents 

Clerk.— Lr.  C] 

22d  June  1892. 

No.  403 — Mrs  A.  V.  S.  T.  Akdebsov  or  Tokky,  and  Hus. 
BAND,  PursverSf  v,  JoHN  Anuebbon,  Dejender. 

Service— Entail — Uichaet  Anderson  fist  J  dispones  by  entail  to 
Michael  f2dj,  his  eldest  son,  and  the  heirs 'Male  of  hiibvdif, 
whomfaUing,  to  any  other  heirs-male  to  be  procreated  of  ike  a»- 
tailer's  body;  whom  failing,  to  the  heirsfemale  of  the  body  of 
Michael  f2dj  :  Michael  f2dj  predeceases  the  entailers,  Uaeing 
a  son,  Michael  f3dj  :  Michael  fZd)  serves  heir-.maie  of  talae 
and  provision  in  general  to  Michael  f2dj :  Michael  fZd)  then 
executes  the  procuratory  in  the  entail,  and  in  1741  trains  a 
charter  of  resigna/ian,  in  terms  of  the  entail,  except  that  the  deu 
tinaiion  to  other  heirs-male  to  be  procreated  of  the  entsiler't 
body  ij  ttmitted,  and  he  is  iitfeft :  He  is  succeeded  by  a  ton, 
Patrick,  who  is  served  in  special  as  heir-male  oftaHxie  and  pro- 
vision to  him,  both  uvdtrr  the  charter  and  under  the  entail:  Pa- 
trick dies  in  1786,  leaving  no  issue-noale :  The  estate  is  tken 
claimed  by  an  heir-female  of  the  body  of  Michael  (Zd) :  Sk  is 
served  heir  of  tailzie  and  provision  to  Patrick,  infeft,  and  inpv* 
session:  Her  son  succeeds  her,  and  makes  up  titles;  andtke 
pursuer  (Mrs  A.  V.  S.  T.  Anderson  J  makes  up  titles  to  him  ai» 
as  heir  of  tailzie  and  provision^  under  the  destination  to  heiri' 
female, 

Andrew  Anderson,  the  defender's  father,  on  the  tialement  tist 
the  eniailer  f  Michael  1st  J  had  a  Second  son,  James,  and  that  ke 
is  heir'-male  of  his  body,  expede  a  general  ssrvice  as  keir^male  of 
tailzie  and  provision  to  Michael  the  1st,  and  then  brought  a  rt- 
duciion  of  the  whole  titles  by  which  the  pursuer  holds  thA^Uaiet 
in  question,  b^'ginning  with  the  charier  of  resignation  obteun^hy 
Michael  ihe  3tl ;  Andrew  lutving  died,  the  difender,  John  An- 
derson, expede  a  general  service  to  hifn,  proceeding  on  hisi^fBioui 
service,  and  in  the  same  character,  and  then  insisted  vt  the  re- 
duction of  the  titles  of  the  pursuer.  The  pursuer  then  brought 
a  reduction  of  both  these  services-^^Held,  that  these  serried  (as. 
suming  them  not  to  be  liable  to  solid  ol^tions,  on  the  proceedingt 
held,  and  proof  led,  in  them  J  are  st^fflcient,  in  point  o/'/thi,  lo 
esteUflish  in  the  defender  the  charac'er  of  heir-male  of  the  body 
of  the  entailer,  and  to  give  him  a  title  to  pursue  for  the  rtcwry 
and  establishment  of  all  rights  legally  descendible  to  heirs  called 
by  that  character  or  tlescription,  and  to  insist  in  ihe  reduction 
{f  the  pursuer*s  titles  ;  and  are  not  reducible  on  the  ground  oJ'\»^ 
competency  or  ineptness. 

In  June  1824,  Andrew  Anderson  purchased  from 
Chancery  a  brieve,  to  the  Magistrates  of  Lochmabeo, 
for  serving  him  nearest  and  lawful  heir-male  in  gene- 
ral, of  tailzie  and  provision,  to  the  deceased  Micfaaei 
Anderson  of  Tushielaw,  his  alleged  g^at-great-gnod- 
father.  On  the  7th  of  August  1824,  he  obtained  from 
the  Magistrates  a  commission  for  the  examination  of 
certain  aged  and  infirm  witnesses  at  a  distance.  Un- 
der it  several  witnesses  were  examined.  The  pro- 
ceedings in  the  service  were  resumed.  Andrew,  who 
claimed  through  James,  second  son  of  Michael,  was 
served.  On  his  service,  he  raised  a  reduction  of  the 
titles  to  the  entailed  estate  of  Tushielaw,  possessed 
by  the  pursuer,  Mrs  Torry.  He  died  in  February 
1827.  In  May  1827,  the  defender,  Andrew^s  aos, 
obtained  a  brieve  for  serving  himself  nearest  tod 
lawful  heir-male,  and  of  tailzie  and  provision  in 
general,  to  his  father.  He  produced,  inter  alvt^^ 
excerpt  (of  which  his  father  had  produced  only  a 
notarial  copy)  from  the  Session  records  of  Ettrick, 
dated  23d  August  1824,  bearing,  thai  <«  Toskielaw's 
son.  James,  was  born  about  the  27Ui  of  March  las^ 
1G93."— Vol.  I.  p.  I.    On  the  27Ui  of  October  1827, 
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tbe  Jory  «enred  him  accordingly,  and  he  was  siai* 
ed  at  punner  in  the  reduction.  His  title  was  sus- 
tained. Bat  the  action  was  sisted  in  consequence  of 
a  redaction  of  his  service  and  that  of  his  father,  brought 
by  Mrs  Torry  and  her  husband.  The  original  en* 
tailer,  Michael  Anderson,  executed  in  1714,  separate 
entails  of  his  two  estates,  Tushielaw  and  Hislop.  The 
former  was  under  the  burdens,  irritaocies,  &&  contain* 
ed  in  the  deed, 

*'  to  and  in  favours  of  Michael  Andersone,  my  eldest  lawful  son, 
and  the  heirs-male  lawfully  procreat,  or  to  be  procreat  of  his  body ; 
whilks  iailiieing  to  the  heirs-male  lawfully  to  be  procreat  of  my 
own  body;  whilks  also  failzieing,  to  tbe  heirs -female  lawfully 
procreat,  or  to  be  procreat  of  the  said  Michael  Andersone, 
my  son,  his  body,  (the  eldest  heir-female,  and  the  dcscendents 
of  her  body,  alwayes  succeeding  without  division,  and  secluding 
all  heira-portioiiers)  ;  whilks  also  failzieing,  to  the  heirs-female 
UwfuUy  procreat,  or  to  be  procreat  of  my  own  body,  and  the  de- 
scendants of  their  bodies,  the  eldest  heir-female  always  succeed- 
ing, and  secluding  all  heirs-portioners,  as  said  is  ;  whilks  like- 
wise failzieing,  to  ;  whilks  failzieing  to  such 
other  person  or  persons  as  I  shall  hereafter  nominat  and  appoint, 
by  a  write  under  my  hand,  at  any  time  durdng  my  lyfetime,  oc 
rtiam  m  artieulo  mortis ;  whilks  all  failzieing,  to  my  heirs  or 
assigneys  whomsoever,  the  eldest  heir.female,  and  the  descen- 
denta  of  her  body,  alwayes  succeeding  without  divisions,  and  ex* 
dudeing  all  other  heirs-portioners  ;** 

and  contained  procuratory  of  resignation 

'*  in  favours,  and  for  new  infeftment  of  the  samen,  to  be  grant- 
ed to  myself  in  liferent,  and  to  the  said  Michael  Andersone,  my 
eldest  lawful  son,  and  the  heirs-male  lawfully  procrtat,  or  to  be 
procreat  of  his  body ;  whilks  failzieing,  to  tbe  heirs-male  law- 
fully to  be  procreat  of  my  own  body ;  whDks  also  failzieing,  to 
tbe  belrs-female  lawfully  procreat,  or  to  be  procreat  of  the  said 
Michael  Andersone,  my  son,  his  body,  the  eldest  heir-female, 
and  tbe  descendents  of  her  body,  alwayes  succeeding  without 
division,  and  ezcludeing  all  heirs-portioners ;  whilks  also  failzie- 
ing, to  the  heirs- female  lawfully  procreat,  or  to  be  procreat  of 
my  own  body,  and  the  descendents  of  their  bodies,— the  eldest 
heir-female,  and  the  descendents  of  her  body,  always  succeeding, 
without  divisions,  and  secluding  all  heirs-portioners,  as  said  is ; 
u- bilks  likewise  failzieing,  to  ;  whilks  failzieing, 

to  such  other  person  or  persons  as  I  shall  hereafter  nominat  and 
appoint,  by  a  write  under  my  hand,  at  any  time  dureing  my  life- 
time, ac  eiiam  in  articulo  mortis ;  whilks  all  failzieing,  to  my 
heirs  or  assigneys  whomsoever, — the  eldest  heir-female,  and  the 
descendents  of  her  body,  always  succeeding,  without  division, 
and  exclitdeing  all  other  heirs-portioners ;  with  and  under  the 
express  provisions,  conditions,  reservations,  burdens  dedarationa, 
restrictions,  limitations,  and  clauses  irritant,  underwrytten,  alien- 
arly,  and  noe  otherwise.**  "  Provide! ng  likewise,  as  is  hereby 
expressly  provided  and  declared,  and  appointed  to  be  contained 
in  ye  infe foments,  and  oyrs  above-mentioned  to  follow  hereupon, 
that  in  cuioe  ye  said  Michael  Anderson,  my  son,  or  any  other 
of  the  heirs  of  tailzie  above-mentioned,  who  shall  happen  to  suc^ 
ceed  to  me  in  ye  lands  and  oyrs  above  disponed,  shaU  anywayes 
quarrel  or  impung  ane  bond  of  tailzie,  or  settlement  of  the  lands 
of  Hislops,  Easter  and  Wester,  and  Ramsaycleughburn,  made 
by  me  of  the  date  of  thir  presents,  and  shall  not  ratifie  ye  same 
in  ye  haill  heads,  articles,  and  clauses  yrof ;  that  then,  and  in 
yt  caice,  he  or  they  shall,  ipso  facto,  amitt,  lose,  and  tyne  yr  right, 
title,  and  succession  to  ye  lands  and  oyrs  above-written,  and  ye 
samen,  in  yt  case,  sh^l  fall,  accresce,  and  pertain  to  ve  next  heir 
who  would  succeed,  if  the  contraveeoer  were  naturally  dead.** 

The  latter  entail  bore,  that 

**  Forasmuchas,  after  mature  deliberation,  I,  by  a  bond  of  tail- 
zie, or  disposition,  of  the  date  of  thir  presents,  have  settled  my 
whole  other  heritable  estate  prcsentlv  belonging  to  me,  except 
tbe  lands  underwritten,  upon  the  said  Michael  Andersone,  my 
eldest  lawful  son,  and  the  heirs-male  of  his  body ;  whilks  fail- 
zieing, to  the  other  heirs  of  tailzie  therein  named/' 

He  then  dispones  the  lands  of  Hislop 


'*  under  the  reservation  of  my  own  liferent,  and  other  reserva- 
tions, restrictions,  burdens,  conditions,  provisions,  limitations, 
and  clau-ses  irritant,  underwrin,  and  noe  otherwayes,  to  have 
annailzied  and  disponed,  likeas  1  hereby  annailzie  and  dispone, 
to  and  in  favours  of  tbe  said  Michael  Andersone,  my  eldest 
lawfull  son,  in  liferent,  after  my  decease,  in  caice  he  survive  me, 
for  his  liferent  use  allenariy,  and  to  John  Anderson,  his  second 
lawful  son,  and  the  heirs- male  of  his  body ;  and  failzieing  of  the 
said  Johu  Anderson,  by  decciise,  without  heirs-male  of  his  body, 
to  the  next  immediate  younger  son  procreat,  or  to  be  procreat  of 
the  said  Michael  Anders^on,  my  son,  his  body,  and  the  heirs- 
male  of  that  son,  so  procreat,  or  to  be  procreat,  his  body  ;  and 
failzieing  of  him  by  decease,  to  tbe  immediut  younger  son  suc- 
cessive, one  after  another,  so  long  as  there  is  any  younger  son 
procreat  of  the  said  Michael  Andersone,  his  lK>dy,  and  the  heirs- 
male  to  be  procreat  of  their  bodies;  whilks  all  failzieing,  to  Michael 
Andersone,  eldest  lawfull  son  to  the  said  Michael  Andersone,  my 
son,  and  the  second  lawful  son  to  be  procreat  of  his  body,  and  so 
successive,  to  the  second  sons,  one  after  another,  and  the  heirs  male 
of  their  bodys  ;  and  faillzieing  of  second  sons  descending  of  the 
family,  and  heirs-male  of  their  bodiys,  to  the  said  Michael  An- 
dersoue,  my  grandson,  and  tbe  heirs-male  of  his  body ;  whilks 
also  failzieing,  to  the  other  heirs  of  tailzie,  in  manner  at  length 
mentioned  in  the  foresaid  bond  of  tailzie  or  disposition  made 
by  me,  of  my  other  estate,  of  the  date  of  tbir  presents,  and  in 
the  same  order  of  successione,  therein  expressed,  in  fee.'* 

With  procnratory  of  resignation  in  the  same  terms, 
providing  that 

^  in  caice  it  shall  happNen  the  said  John  Andersone,  or  any  of 
the  other  heirs  of  tailzie  abovement.  to  fall  and  succeed  to  my 
other  estate  of  TushUaw,  and  others,  through  the  decease  of 
their  elder  brothers,  and  heirs-male  of  their  body ;  then,  and  in 
that  caice,  the  lands  and  others  above  disponed  shall  fall,  ac- 
cresse,  appertain,' and  belong  to  the  next  heir  of  tailzie  above 
written,  who  would  have  succeeded  thereto,  if  the  said  John 
Andersone,  or  the  other  heir  of  tailzie  so  succeeding  to  the 
estate  of  Tushilaw,  were  naturally  dead.*' 

Michael  the  entailer,  was  succeeded  by  his  lineal 
descendants,  all  named  Michael,  till  the  death  of 
Michael  the  fourth,  without  issue,  whose  uncle,  Peter, 
third  son  of  Michael  the  second,  and  younger  brother 
and  successor  of  the  then  deceased  dispunee  in  the 
tailzie  of  Hislop,  John,  succeeded  to  Micliael.  Peter, 
who  thus  held  both  estates,  died  without  issue,  and  with 
him  failed  the  heirs-male  of  Michael  the  second.  Bar- 
bara, eldest  daughter  of  Michael  the  third,  and  eldest 
heir- female  of  the  body  of  M  ichael  the  second,  succeeded, 
and  was  served  to  her  uncle  Peter.  She  was  succeeded 
by  her  only  son,  John  Kirkton  Anderson,  granduncle 
of  the  pursuer.  Michael  the  third  hadentered  by  service 
and  retour,  as  nearest  heir-male  of  line  and  tailzie  to 
his  father,  and  had  obtained  a  Crown-charter  of  re- 
signation, on  which  he  was  infeft  in  Tushielaw  in 
1741.  Peter  had  obtained  a  similar  Crown-chaiter 
and  infeftment  in  Hislop  in  1770.  The  claim  of  An- 
drew Anderson  ran  as  follows : — 

*'  Honourable  persons,  and  good  men  of  inquest, — I  Andrew 
Anderson,  shepherd  at  Shaw  of  Dryfe,  great-great-grandson  of 
the  deceased  Michael  Anderson  of  Tushielaw,  say  unto  your 
wisdoms,  that  I  am  the  eldest  lawful  son  of  the  deceased  John 
Anderson,  shepherd  at  Lodgegill,  who  was  the  eldest  lawful 
son  of  the  deceased  Andrew  Anderson,  late  at  Lodgegill,  who 
waa  the  eldest  lawful  son  of  James  Anderson,  late  in  Burn- 
cleugh,  who  was  the  second  lawful  son  of  the  deceased  Michael 
Anderson,  first  of  Tushielaw,  my  said  great-great-grat:dfathor; 
and  that  the  said  deceased  Michael  Anderson  died,  at  the  fuitfa 
and  peace  of  our  Sovereign  Lord  the  King ;  and  that  I  am  near- 
est and  lawful  heir  male  m  general,  of  tailzie  and  of  provision, 
to  the  said  Michael  Anderson,  ny  great-great-grandfather,  under 
a  deed  of  entail  executed  by  the  said  Michael  Anderson,  where- 
by he  insured  to  hitusi'li',  und  his  eldest  lawful  son,  Michael  the 
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Mcond,  and  the  heirs-male  of  bis  body ;  whom  failing,  to  the 
beira-male  of  his  own  body;  whom  failing,  to  the  hein*female 
of  the  body  of  bis  said  son,  Michael  Anderson,  as  therein  more 
particularly  specified,  All  and  whole  the  lands  of '  Tushielaw, 
and  the  mill  thereof ;  and  all  and  baill  the  lands  and  steading  of 
Cacrabank,  and  others  therein  particularly  described,  and  lying 
in  the  parish  of  Ettrick,  and  county  of  Selkirk ;  and  all  and 
haill  the  lands  of  Fingland  and  Caterhope,  and  their  pertinents, 
lying  in  the  parish  of  Tweedsmuir,  and  county  of  Peebles ;  and 
which  deed  of  entail  is  dated  the  2Bth  day  of  September  1714» 
and  recorded  in  the  Register  of  Tailzies,  upon  the  22d  day  of 
January  1715,  and  in  the  books  of  Council  and  Session,  the 
84th  day  of  March  1741 :  And  that  I  am  also  the  nearest  and 
lawful  heir-male,  in  general,  of  tailzie  and  of  provision,  under 
another  deed  of  entail,  executed  by  the  said  Michael  Anderson, 
my  great-great> grandfather,  whereby  he  entailed  upon  Michael 
Anderson  the  second,  his  eldest  lawful  son,  in  liferent,  and 
upon  John  Anderson,  the  second  son  of  Michael  the  second, 
and  the  heirs-male  of  his  bod^,  in  fee ;  whom  failing,  to  the  next 
immediate  younger  son  of  Michael  the  second,  an^  to  the  heirs- 
male  of  his  body,  in  fee  ;  and  failing  the  younger  sons  of  Michael 
the  second,  and  their  heirs-male,  to  Michael  Anderson  the 
third,  the  eldest  lawful  son  of  Michael  Anderson  the  second, 
and  the  second  son  of  his  body,  and  to  the  second  sons,  one 
after  another,  and  to  the  heirs-male  of  their  bodies ;  whom  all 
failing,  then  to  the  same  series  of  heirs  as  pointed  out  by  the 
foresaid  deed  of  entail  of  Tushielaw,  and  all  and  haill  the  lands 
of  Hislops,  Easter  and  Wester,  Ramsaycleughbom,  as  therein 
more  particularly  described,  lying  in  the  parish  of  Hawick,  and 
county  of  Roxburgh ;  which  deed  of  entail  is  also  dated  the  28th 
day  of  September  1714,  and  recorded  in  the  Register  of  Tailzie, 
22d  day  of  January  1715,  and  in  the  books  of  Ck>uncil  and  Ses- 
sion, the  fiSth  day  of  June  1770 ;  and  that  I  am  of  lawful  age  j 
and  that  the  other  heirs-male  of  the  body  of  the  said  Michael 
Anderson,  my  great-great-gnmdfather,  are  extinct.** 

From  this,  certain  slight  variations  occurred  in  the 
retour.  The  claim  of  the  defender,  his  son,  set  forth, 
inter  alia^  that  he  was 

*<  the  nearest  and  lawful  heir-male,  and  of  tailzie  and  provision 
in  general,  to  the  said  deceased  Andrew  Anderson,  my  fkther, 
who  was  duly  served  nearest  lawful  heir-male  in  general  of  tail- 
zie and  provision  to  the  said  Michael  Anderson,  commonly  called 
the  First  of  Tushielaw.** 

The  mandate  stated  him  as  merely  '*  heir-male  of 
tailzie,"  &c.,  hut  the  verdict  again  served  him  as  "  heir- 
male,  and  of  tailzie,"  &c.  It  stated  more  folly  hoth 
the  destination,  the  provisions,  and  the^  description 
of  the  lands.  Neither  of  the  claims  set  forth  that 
the  *  claimant  was  hofh  heir-male  of  the  body  of 
Michael^  and  heir  of  tailzie  and  provision  to  him.  In 
the  reduction  brought  by  Mrs  Torry,  she  pleaded — 
I.  The  pretended  service  of  Andrew  Anderson  to 
Michael  Anderson,  the  entailer,  is  utterly  inept,  null 
and  void,  in  respect  that  he  was  divested  of  the  fee 
by  the  dispositions  and  deeds  of  tailzie  in  favour  of 
the  several  disponees  to  whom  he  conveyed  the  lands, 
and^  hv  the  titles  subsequently  made  up  oy  them  and 
their  heirs,  and  that  he  had  no  right  under  the  entail, 
which  could  be  taken  up  by  service.  Supposing  the 
statements  in  fact,  macfe  by  Andrew  Anderson,  had 
been  true,  he  ought  to  have  served  to  the  heir  by 
whose  death  he  maintained  that  the  succession  opened 
to  him;  but  a  service  to  Michael,  the  entailer,  is  a 
mere  nullity. — II.  The  said  service  is  farther  null  and 
void,  in  respect  that  the  claimant  failed  to  connect  him- 
self, by  proof,  with  the  destination  of  the  entail  under 
which  he  claimed,  viz. — that  which  calls  the  heirs  of  the 
entailer's  own  body,  on  failure  of  tho^e  of  the  body 
of  his  eldest  son,  and  which  is  carefully  limited  through- 


out the  whole  deed  '*to  heirs  to  be  procreated  f 
whereas,  in  all  other  instances^  it  w  heirs  procreated, 
or  to  be  procreated ;  and  the  defender's  father  made 
no  attempt  to  prove  to  the  Jury,  that  his  pretended 
ancestor  was  born  subsequently  to  the  date  of  the  en* 
tail.-^III.  Supposing  the  allegation  of  the  daimant 
had  been  true,  that  there  was  such  a  person  as  his 
pretended  ancestor^  and  that  such  ancestor  had  offended 
tiis  father  by  a  low  marriage,  it  mast  be  held  that  hii 
father  intended  to  disinherit  him,  when  he  execated 
the  entail ;  and  that  he  has  effectoally  done  so  by  the 
terms  in  which  that  deed  is  expressed^'^IV.  The  ser- 
vice is  farther  null  and  void,  m  respect  that  neither 
the  verdict,  nor  the  retour,  establishes  in  the  claimant 
the  character  of  an  heir-male  of  the  body  of  Michael 
the  entailer,  nnder  which  character  alone,  according 
to  his  own  showing,  he  could  be  an  heir  of  tailzie  and 
provision  under  the  deed  of  entail  in  question.— V. 
The  said  service  is  further  totally  null  and  void,  in 
respect  of  the  defects,  discrepancies,  and  irregularitiei 
in  the  proceedings  before  condescended  on. — VI.  The 
evidence  adduced  in  support  of  the  claim  under  the 
said  service,  was  utterly  illegal  and  incompetent,  and 
insufficient  to  warrant  or  support  the  verdict  founded 
on  it. — VII.  It  is  incompetent  to  attempt  to  support 
the  service  by  new  or  additional  evidence  in  this 
Court. — VIII.  The  pretended  extract  from  the  re- 
cords of  the  Kirk-session  of  Ettrick,  is  not  supported 
by  any  record,  and  can  bear  no  faith  in  judgment.— 
I  A.    The  pretended  service  of  the  de/ender  being 
founded  on  that  of  his  father,  which  is  null  and  Toid, 
as  above  set  forth,  is  itself  also  null  and  void  for  that 
reason. — X.  The  said  service  of  the  defender  is  also 
null  and  void,  in  respect  of  the  defects,  irregularities, 
and  nullities  applicaole  to  it,  before  specified.    The 
defender  pleadea — I.  The  pursuer  is  not  entitled  to 
plead  upon  the  record  any  new  grounds  of  reduction 
which  are  not  set  forth  in  the  summons* — II*  The 
general  service  expede  by  Andrew  Anderson  as  heir- 
male  of  tailzie  and  provision  to  Michael  the  entailer, 
was  perfectly  valid  and  effectual  as  a  tentative  title  in 
his  person,  so  as  to  give  him  a  right  and  title  to  pur- 
sue a  reduction  of  the  various  titles  in  favour  of  the 
pursuer  and  the  latter  possessors  of  the  estate.--! IL 
Andrew  Anderson  was  entitled,  in  terms  of  the  briere, 
claim,  and  retour,  to  the  character  in  which  he  vas 
served ;  all  the  descendants  of  James  Anderson,  the 
entailer's  second  son,  being  heirs  "  to  be  procreate  of 
the  entailer's  body,"  and  Andrew  Anderson  being  ne- 
cessarily born  after  the  date  of  the  entails. — IV.  The 
service  of  Andrew  Anderson  is  in  every  way  regular 
and  formal,  and  the  objections  of  form  now  proponed 
by  the  purs«er,  are  frivolous  and  groundless  in  them- 
selves. — V.  The  evidence,  hoth  parole  and  document- 
ary, laid  before  the  Jury  in  the  service  of  Andrew 
Anderson,  was  all  competent  and  regular,  and  that 
evidence  was  sufficient  to  support  the  verdict,  and  en- 
title the  Jury  to  serve. — VI.  That  evidence  must  noff 
be  held  sufficient,  and  the  verdict  be  held  as  proktio 
probata^  until  the  present  pursuer  shall  contradict  the 
evidence  by  competent  counter-proof,  or  disprore  the 
verdict  in  the  present  reduction. — VII.  Although  the 
evidence  could  either  even  have  been  held  of  itself  in- 
sufficient to  support  the  verdict,  or  though  the  pursuer 


1832.] 


tHfi  SCOTtlSH  JURISt. 


519 


had  offered  to  disprove  It,  still  it  would  hare  been 
perfectly  competent  for  the  defender  to  brinff  other 
proof  to  support  the  service,  or  to  contradict  the 
counter-eFidence  of  the  porsuer  in  the  present  redac- 
tion.— VIII.  The  service  of  the  defender  John  Ander- 
son, was  also  every  way  regular  and  formal,  and  his 
claim  and  propinquity  were  fully  instructed  by  the 
evidence  laid  before  the  Jury. 

"  The  Lord  Ordinary  (January  17,  1832,)  having  consider- 
ed the  closed  record,  and  heard  parties*  procurators  thereon,  and 
thereafter  made  avizandum  with  the  process ;  Finds  that  the 
services  called  for  to  be  reduced,  if  not  liable  to  solid  objections 
on  the  proceedings  held,  and  the  proof  led  in  them,  would  be 
sufficient,  in  point  of  form,  to  establish  in  the  defender  the  cha- 
racter of  heir.male  of  the  body  of  Michael  Anderson  of  Tushie- 
law,  described  as  Michael  Anderson  the  first,  and  togive  him  a 
title  to  pursue  for  the  recovery  or  establishment  of  all  rights 
legally  descendible  to  heirs  called  by  that  character  or  descrip^ 
tion ;  but,  quoad  ultra,  makes  great  avizandum  with  the  cause 
to  the  Lords  of  the  Second  Division,  and  appoints  printed  copies 
of  the  record,  and  of  the  proof  in  the  service,  with  this  inter- 
locutor and  subjoined  note,  to  be  forthwith  put  into  the  boxes 
of  the  said  Lords,  in  order  to  be  reported.— iVbto. — There  are 
t^ro  questions  in  this  case; — !«/,  Whether  the  services  of  An- 
drew and  John  Andersons  were  competent  in  law,  and  are  suf- 
ficient to  afford  a  title  to  insist  in  the  reduction  of  the  titles  of 
the  pursuer,  Mrs  Gaskain  Anderson,  or  are  both  inept  ?— and 
2d,  Whether,  if  these  services  are  not  inept,  but  good,  in  point 
of  form,  to  the  effect  pleaded,  they  are  reducible  on  the  merits 
of  them? — 1.   The  case,  on  the  first  point,  is  this  :— Michael 
Anderson  (1st)  dispones  by  entail  to  Michael  (2d),  his  eldest 
son,  and  the  heirs-male  of  his  body ;  whom  failing,  to  any  other 
heirs-male  to  be  procreated  of  the  entailer's  body ;  whom  failing, 
to  the  heirs-female  of  the  body  of  Michael  (2d):  Michael  2d 
predeceases  the  entailer,  leaving^a  son,  Michael  (Sd) :  Michael 
dd  serves  heir-male  of  tailzie  and  provision  in  general  to  Michael 
2d :  Michael  3d  then  executes  the  procuratory  in  the  entail,  and, 
io  1741,  obtains  a  charter  of  resignation,  in  terms  of  the  entail, 
except  that  the  destination  to  other  heirs-male  to  be  procreated 
of  the  entailer's  body  is  omitted,  and  he  is  infeft :    He  is  suc- 
ceeded by  a  son,  Patrick,  who  is  served  in  special  as  heir-male 
of  tailzie  and  provision  to  him,  both  under  the  charter,  and  un- 
der the  entail :    Patrick  dies  in  1786»  leaving  no  issue- male : 
The  estate  is  then  claimed  by  an  heir-female  of  the  body  of 
Michael  the  dd :    She  is  served  heir  of  tailzie  and  provision  to 
Patrick,  infeft,  and  in  possession  •.    Her  son  succeeds  her,  and 
makes  up  titles ;  and  the  present  pursuer  makes  up  titles  to  him 
also  as  heir  of  tailzie  and  provision,  under  the  destination  to 
heirs-female.     The  defender's  father,  Andrew,  on  the  statement 
thatthe  entailer,  (Michael  Ist),  had  a  second  son,  James,  and 
that  he  is  heir-male  of  his  body,  expedes  a  general  service,  as 
heir-male  of  tailzie  and  provision  to  Michael  the  Ist;  and  then 
brought  a  reduction  of  the  whole  titles  by  which  the  pursuer 
holds  the  estates  in  question,  beginning  with  the  charter  of  re- 
signation obtained  by  Michael  dd.     Andrew  having  died,  the  de- 
fender, John  Anderson,  expede  a  general  service  to  him,  pro- 
ceeding on  his  previous  service,  and  in  the  same  character,  and 
now  insists  in  the  reduction  of  the  titles  of  the  pursuer.     The 
F^sent  pursuer  demands  reduction  of  both  these  services.     The 
important  question  is,  whether  the  general  service  of  Andrew 
Anderson,  as  heir  male  of  tailzie  and  provision  to  Michael  Ist, 
the  entailer,  is  valid,  to  the  effect  of  being  used  as  a  title,  if  ten- 
ta'ivejy  for  insisting  in  the  reduction  of  Mrs  Gaskain  Ander- 
son's  titles  ?     The  propinquity  is  denied ;  but  the  retour  of  the 
service  describes  the  entailer  as  '  abavus  Andrse  Anderson,*  &c. 
Since  the  judgment  in  the  case  Colquhoun  v.  Colquhouns,  July 
^  1831,  in  which  the  Lord  Ordinary  concurred,  there  can  be 
no  doubt  that  the  service  of  Andrew  Anderson  to  Michael  the 
entailer,  would,  in  any  circumstances,  have  been  entif^y  useless 
Ma  service  for  canying  any  right.     The  service  being  aih^heir  of 
|auzie  and  provision,  and  there  being  no  right  given  to,  or  Vested 
in  Michael  the  Ist,  by  the  only  deed  of  provision  founded  on, 
the  Lord  Ordinary  conceives  it  to  be  manifestly  impossible,  that 


any  man  could  be  heir  of  provision  to  the  entailer,  under  a  deed 
which  put  no  fee  or  right  in  that  person.    But  the  question  in 
the  present  case  is  of  a  different  nature.     The  defender  does 
not  say  that  he  can  carry  any  right  whatever  by  means  of  the 
service  under  reduction.     He  only  maintains,  that  by  means  of 
these  services,  he  is  entitled  to  establish  in  himself  the  character 
of  heir-male  of  the  body  of  the  entailer,  and  thereby  heir  of 
tailzie  and  provision  under  the  entail,  upon  the  failure  of  the 
heirs-male  of  the  body  of  Michael  the  2d.     And  he  says  that, 
on  the  supposition  that  he  really  possesses  this  character,  in  fact 
and  in  law,  there  is  no  other  way  in  which  he  could  legally  prove 
it ;  and,  further,  that  a  service  of  this  kind  was  held  to  be  good 
in  the  case  of  Gordon  of  Carleton,  February  8,  1748.     It  is 
clear,  that  the  defender  could  not  serve  to  Michael  the  dd,  or  to 
Patrick  Anderson,  because  he  insists  for  reduction  of  all  their 
titles ;  and  necessarily  must  do  so,  in  order  to  get  rid  of  the 
Crown-charter  aud  subsequent  titles,  which  exclude  the  material 
destination.  According  to  the  opinion  of  a  majority  of  the  Judges, 
in  the  case  of  Colquhoun,  the  service  of  Michael  the  3d  to 
Michael  the  2d,  the  institute,  who  predeceased  the  entailer,  was 
inept  as  a  title  Jo  carry  right  to  the  estate;  though  it  might  be 
sufficient  for  proving  his  character  as  heir-male  of  the  body  of 
Michael  2d ;  and  thereby,  conditional  institute  in  the  entail.  But 
it  is  plain  that  the  defender  could  not  serve  to  Michael  2d  ;  both 
because  such  a  service  would  be  inept,  under  the  doctrine  held 
in  Colquhoun,  and  because,  according  to  the  judgment  of  the 
House  of  Lords,  in  Ramsay  v.  Cochrane,  the  character  of  heir 
of  tailzie  and  provision  to  him,  in  so  far  as  it  existed,  has  al- 
ready been  taken  up  by  other  parties.  It  is  therefore  undoubted- 
ly true,  that  unless  some  service  to  the  entailer  be  competent, 
the  defender  has  no  way  of  proving  his  title  to  maintain  his  re- 
duction, except  by  declarator.     The  Lord  Ordinary  is  of  opi- 
nion,  that  in  such  a  case,  declarator  would  be  competent.     But 
he  is  aware,  that,  on  this  point,  doubts  have  been  entertained  by 
others.     Although,  however,  the  point  is  attended  with  much 
difficulty,  the  Lord  Ordinary  is  inclined  to  think,  that  the  ser- 
vice of  Andrew  Anderson  was  competent,  and  is  suffident  to 
the  purpose  for  which  it  is  used.     It  was  anxiously  maintained 
by  the  defender's  counsel,  that  it  was  indispensibly  necessary  for 
him  to  be  served  heir  of  tailzie  and  provision,  in  order  to  give 
him  the  title  to  reduce,  by  connecting  him  with  the  entail.     If 
this  were  so,  the  Lord  Ordinary  would  have  much  more  doubt 
than  he  has  as  to  the  sufficiency  of  the  service ;  because  he  holds 
it  to  be  impossible,  that  Andrew  could  be,  in  the  proper  sense, 
heir  of  tailzie  and  provision  to  the  entailer,  to  whom  nothing 
was  provided  by  that  deed.     But  the  Lord  Ordinary  is  not  of 
opinion,  that  it  was  necessary  that  the  defender  should  prove  his 
connection  with  the  deed  by  such  a  service.     In  the  case  of 
Carleton,  certainly  a  service  to  the  entailer,  as  heir  of  tailzie 
and  provision,  vas  held  to  be  competent  and  sufficient ;  but  the 
Lord  Ordinary  conceives,  that  it  was  only  so  held  as  a  legal 
mode  of  proving  the  failure  of  the  prif  r  heirs  ;>-Nathaniel  Gor- 
don, the  person  served,  being  called  nominatim,  and  having  no 
occasion  to  prove  his  character,  but  being  entitled,  on  the  failure 
of  the  prior  destination,  to  take  in  his  own  right  as  conditional  . 
institute.     It  appears  to  the  Lord  Ordinary,  that  this  point  was 
made  out  in  the  case  of  Seaforth,  though  the  decision  did  not 
depend  on  it ;  and  the  last  interlocutor  of  the  Court  was  quali- 
fied so  as  to  leave  it  open.     The  decision,  however,  in  the  case 
of  Carleton,  though  it  does  not  prove  the  necessity  of  such  a 
service,  is  an  authority  to  show  the  competency  of  it  for  proving 
the  title  of  the  party.     The  defender  seemed  to  think  that  the 
case  of  Cassillis  established  the  necessity  of  a  service  as  heir 
of  provision.     But  it  appears  to  the  Lord  Ordinary  that  this 
is  a  misapprehension.     The  question  in  the  case  of  C^sillis 
was,  whether  Earl  David  was  so  vested  in  the  estate,  as  to  have 
power  to  make  the  material  deed ;  and  to  that  purpose,  it  was 
held  that  a  service,  as  heir  of  provision,  was  indispensible.  But 
the  defender  professes  ttat  his  £atber*8  service  could  carry  no 
right  whatever ;  and  the  only  question  is,  whether  it  is  sufficient 
to  establish  a  tentative  title  in  him,  to  enable  him  to  obtain  a 
right  to  the  estate  by  other  means  ?     The  Lord  Ordinary  there- 
fore thinks,  that  the  defender  required  no  service  as  heir  of 
tailzie  and  provision  ;  and  that  the  question,  whether  such  a  ser- 
vice was  competent  as  a  title,  connecting  him  with  the  entail,  is 
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not  material.     What  the  defender  has  to  do,  is  to  show,  by  sogae 
legal  form,  that  be  is  now  the  heir-male  of  the  body  of  Michael, 
the  entailer.     If  he  has  that  character,  he  must  be  entitled  to 
insist  in  the  reduction  of  the  titles  called  for.  But  nothing  stands 
in  bis  way  to  prevent  him  from  establishing  it  by  service,  be- 
cause no  other  party  has  yet  been  served  heir-male  of  Michael 
Anderson  the  Ist      Perhaps,  under  the  authority  of  the  case  of 
Carleton,  a  service,  simply  as  heir  of  tailzie  and  provision,  might 
have  been  held  sufficient  for  the  purpose,  however  inept  as  a 
title ;  though  there  is  this  difference,  that  in  that  case,  Nathaniel 
was  called  nominaiim.     But,  in  the  present  case,  the  service  is 
■omewhat  different     Andrew  Anderson  is  served  heir-male  of 
the  entailer,  as  well  as  heir  of  tailzie  and  provision ;  and  to  this 
there  can  be  no  objection  of  incompetency.    If  he  was  the  heir- 
male,  he  had  an  undoubted  right  to  be  so  served  in  general.  But 
it  is  farther  to  be  observed,  and  the  Lord  Ordinary  thinks  it  of 
decisive  Importance,  that  it  appears,  on  the  face  of  the  retour, 
that  he  is  not  only  the  nearest  heir-  male  existing,  but  an  heir- 
male  directly  descended  of  the  entailer's  body.     For  the  retour 
bears,  that  Michael,  the  entailer,  was  *  abavus,  great-great-grand- 
father'of  Andrew  Anderson.     As  this  retour  therefore  does,  by 
Itself,  completely  prove  that  Andrew  was  the  heir-male  of  the 
body  of  the  entailer,  independent  of  any  question  as  to  the  apt- 
ness of  the  service  as  heir  of  tailzie  and  provision,  the  Lord 
Ordinary  is  strongly  inclined  to  think  that  it  ought  to  be  sus- 
tained as  a  sufficient  title,  in  point  of  form,  for  carrying  on  the 
reduction  at  the  defender's  instance,  unless  it  shall  be  held  to  be 
invalid,  on  its  merits,  in  other  respects.     A  question  has  been 
agitated  on  the  terras  of  the  clause  of  destination,  which  is  to 
Michael,  the  entailer's  eldest  son,  and  the  heirs-male  of  his  body ; 
whom  failing,  to  any  other  heirs-male  to  be  procreated  of  the 
entailer's  body ; — the  pursuer  maintaining,  that  as  James,  the 
second  son,  is  stated  to  have  been  existing  at  the  date  of  the 
entail,  neither  he  nor  his  descendants  are  within  the  destina- 
tion.    But  unless  it  be  with  reference  to  the  service  as  heir  of 
provision  as  a  proper  title,  it  does  not  appear  to  the  Lord  Or- 
dinary that  it  is  necessary  to  decide  this  puint  in  this  process  : 
It  more  properly  forms  part  of  the  defence  in  the  other  action. 
At  present  the  Lord  Ordinary  will  only  say,  that  he  is  not  con- 
vinced by  the  argument  for  showing,  that  if  there  was  a  second 
son,  James,  either  he,  or  his  descendants,  were  excluded  by  the 
entail. — 2.  Supposing  the  services  not  to  be  reducible,  on  the 
ground  of  incompetency  or  ineptness,  the  question  remains, — 
Whether  they  can  be  supported  on  their  own  merits  ?    The  pur- 
suer objects  to  the  service  of  Andrew,  that  all  the  evidence  was 
taken  on  commission,  and  not  before  the  Jury,  without  any 
proof  that  this  was  necessary ;  and  that  a  very  important  register, 
m  which  the  birth  of  James  Anderson  is  said  to  have  been  re> 
corded  in  a  very  particular  manner,  was  not  exhibited  to  the 
Jury.     The  Lord  Ordinaij,  adverting  to  the  long  established 
practice  in  such  ex  parte  tnals,  does  not  think  that  these  objec- 
tions are  sufficient  grounds  for  at  once  reducing  the  service ;  but 
he  thinks  that  the  objections  are  of  great  importance,  and  that, 
at  least  in  a  case  relating  to  a  remote  pedigree,  of  which  the 
Jury  could  have  no  personal  knowledge,  they  deprive  the  verdict 
of  ul  authority  as  a  verdict,  and  render  it  even  more  imperative, 
than  in  other  cases,  for  the  Court  to  judge  of  the  sufficiency  of 
the  evidence  for  themselves.     Upon  the  evidence,  as  it  stands, 
the  Lord  Ordinary  is  very  decidedly  of  opinion,  that  it  is  in- 
sufficient to  prove  the  facts  necessary  to  warrant  the  verdict. 
The  fundamental  fact  is,  perhaps,  prima  facie  established  by  the 
extract  sworn  to  by  the  Scssiun-clerk.    But  the  Lord  Ordinary 
cannot  be  satisfied  even  of  this,  without  seeing  the  record  itself; 
because  it  is  admitted  that  the  entry  is  very  awkwardly  placed, 
where  it  ought  not  naturally  to  have  been ;  and  he  also  thinks, 
that  if  the  fact  be  so,  there' is  great  probability  that  other  written 
evidence  ought  to  exist.     But  supposing  this  primary  fact  to  be 
proved,  there  is  no  written  evidence  to  show  that  James  Ander- 
son, said  to  be  the  great-grandfather  of  Andrew,  was  the  same 
person  with  James,  the  son  of  Michael,  the  entailer,  or  had  any 
connection  with  the  family  of  Tushielaw.     Some  of  the  records 
are  said  to  be  destroyed,  but  there  are  some  existing,  which  do 
not  appear  to  have  been  examined ;  and  there  are  no  family  let- 
ters, or  other  writings,  mentioned  or  referred  to.     This  whole 
matter  is  made  to  rebt  on  vague  hearsays  of  persons,  who,  by 


their  own  account  of  the  matter,  are  nising  up  to  themselves,  as 
well  as  the  defender,  the  character  of  heirs  of  entail.  The  Lord 
Ordinary  must  confess,  that  he  can  place  very  little  reliance  on 
such  evidence,  standing  by  itself.  He  does  not  think  that  it  is 
inoompetent ;  but  it  appears  to  him  to  be  venr  far  from  soiBcieot 
to  prove  the  essential  facts  of  the  ease.  The  defender  lays, 
however,  that  he  is  ready  to  support  the  verdict  hy  additional 

Sroof.  The  Lord  Ordinary  is  of  opinion  that  he  is  entitled  to 
o  this,  according  to  the  practice  of  the  Court  in  such  cases. 
But  observing,  that,  in  a  branch  of  the  case  Ramsay  p.  Cochrane, 
December  17,  1824,  the  Court  appears  to  have  been  dirided  on 
the  subject,  if  taken  independent  of  the  spedalty  which  occuned 
in  that  case,  and  being  in  doubt  as  to  the  form  proper  to  be 
adopted,  if  proof  shall  be  held  competent,  seeing  that  the  record 
in  ttiis  reduction  has  been  closed,  and  that  the  Court  are  now 
reviewing  the  verdict  of  a  Jury,  on  the  brieve  of  judgment,->he 
thinks  it  the  most  expedient  course  to  lay  the  case  before  the 
Court,  without  pronouncing  any  judgment  on  this  branch  of  it 

The  paraaer  reclaimed.-^ At  adyising, 

Lord  Afeadoipbank  remarked  upon  the  difference  between  the 
printed  copies  of  the  mandate,  and  the  rerdict.  It  migh^  how- 
ever, be  merely  rerbaL 

The  Court  adhered,  resenring  all  claims  for  expenses. 

Authorities  for  Pursuer. — Colquhoun  o.  Colquhoun,  I6th 
December  1828;  Shaw,  VIL  200,  and  Authorities  there.  Honw 
V.  Stevenson,  6th  November  1746  ;.M.  16,117.  M'CaUaai  o. 
Campbell,  21st  November  1798;  M.  16,135.  Cochrane  o. 
Ramsav,  ]  Ith  March  1828 ;  Sh.  VL  751.  Creditors  of  Ctfie- 
ton,  8th  February  1748;  M.  14,366. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Act,  Skene, 
Buchanan. — Mt.  Dean  of  Faculty  (Hope),  J.   I.   Henderson, 

6r.  Bell William  (Gardner,  W.S., and  AVilliam  Martin,  S.S.C, 

Agents.— Mr  Thomson,  Clerk. — [T.  C] 

OUTER  HOUSE. 

IS^A  June  1832. 

No.  404.— Thomas  Muckarsib,  Pvnuer,  v.  Magistrates  ^ 

Falkland,  Defenders, 

Bankrupt — Caution— ^rf  pursuer  who  has  granted  a  ditiiosUm 
omnium  bonorum,  must  Jind  caution  for  expenses^  althttugh,!^^ 
separate  action,  he  has  hrovght  the  disposition  under  redvcim^ 
and  alleges  that  he  was  concussed  to  grant  it  bjf  the  dejenden  U 
the  cause  in  which  caution  is  sought. 

Mnckaniie  raised  an  actioa  of  damages  against  the 
Magistrates  of  Falkland,  on  the  ground  that  they  bad 
detained  him  in  jail  without  due  aliment,  and  bad 
combined  with  the  incarcerating  creditor  to  concuss 
him  to  grant  a  disposition  omnium  bonorum*  The 
Magistrates  maintained,  that  the  action  was  ground- 
less,  and,  in  limine^  insisted  for  caution  for  ex[>eD8ei. 
Answered — The  pursuer  has  raised  a  reduction  of 
the  disposition  omnium  bonorum,  against  the  incarce- 
ratine;  creditor ;  and  the  ground  of  this  action  is,  that 
the  £fenders  illegally  concussed  him  to  grant  it.  Bt» 
plied — The  pursuer  has  not  even  b prima Jacir  case; 
and  as  to  the  reduction,  the  Magistrates  are  no  P^^*^ 
to  it.  The  Lord  Ordinary,  in  respect  the  pursuer  had 
not  found  caution  for  expenses,  sisted  process  in  the 
meantime* 

I-ord  Ofdlnary,  Fullerton.— -^d.  Wilson  ;  John  Johason, 
Agent,— ^A.  Deas;  George  Gordon,  S.S.C.,  Agenu-Mr 
Bruce,  Clerk.— [•'^  JT.  H.] 

22d  June  18S2. 
No.  405.— Mas  Elizabsth  Sinclaib  asid  Others,  Pvrsuerh 

V.  James  Campbbll  and  OrMxas,  Defmderu 
Process— 'Lis  Pendens— Its  Pendens  sustained  in  hoc  sUta,  in 
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respect  no  judgment  had  been  pronounced  dUmming  a  prior 
action,  aWiougk  it  hwl  been  abandoned  by  a  minute. 

The  parsnera  raised  an  action  of  reduction  against 
the  defenders,  which  was  called^  and  defences  re- 
turned. On  seeing  the  defences,  the  pursuers  dis- 
covered that  it  would  be  necessary  for  them  to  re- 
dace  certain  additional  writings,  and  call  certain 
other  parties  into  the  field.  They,  therefore,  raised 
a  new  summons,  to  the  same  efi^ect  with  the  previous 
summons,  but  concluding  for  reduction  of  tne  addi- 
tioual  writings,  and  calling  the  additional  parties  along 
with  the  former  defenders.  The  pursuers  lodged  a 
minute,  both  in  the  old  and  the  new  action,  holding 
the  first  as  abandoned  and  discharged.  Asa  prelimi- 
nary plea,  the  defenders  (with  the  view  of  forcing  the 
pursuers  to  pay  their  expenses  in  the  first  action) 
pleaded  lis  penaens.  The  Lord  Ordinary,  in  respect 
no  judgment  had  been  pronounced  dismissing  the  for- 
mer action,  sustained  the  plea  of  lis  pendens  in  hoc 
statu,  and  found  the  pursuers  liable  in  the  expense  of 
this  discussion. 

Lord  Ordinary,  Moncreiff. — Act,  Deas. — All.  Sandford  and 
H.  J.  Rol)ertson. — George  Gordon,  S.S.C.,  Thomas  Grahame, 
W.S.,  and  James  Hope,  W.8.,  Agents.— Mr  Bruce,  Clerk. — 
[J-  W.  H.] 


JUBT  CAUSE. 

2lst  June  1832. 
No.  406.-^BiONOZ.D*8  Assignee,  Pursuer,  v.  Alsxandeb 

Campbell,  Defender, 

Process —  Commission — Renewal — Negligence— /n  afury  cautCt 
a  party  hatfing  got  a  commistion  lo  examine  witnesses  abroad, — his 
agent  httving,  through  negligence,  failed  to  use  it ;  and  having  there- 
ofter  become  bankrupt — Heldt  on  application  through  a  new 
agent  for  a  renewal  tf  the  commission,  that  the  party  was  entitled 
to  have  it  renewed,  on  payment  of  the  previous  expenses,  before 
the  commissien  should  be  granted. 

The  pursaer  bronght  an  action  affainsi  the  defender 
for  the  balance  of  a  debt*  One  of  the  parties  got  a 
commission  to  examine  two  witnesses  in  New  South 
Wales,  on  an  affidavit  by  his  agent  that  they  were 
witnesses  essential  to  his  case.  This  commission, 
through  the  negligence  of  his  agent,  was  not  exe* 
cuted.  The  agent  became  bankrupt.  The  party  pat 
his  case  into  other  hands,  and  applied  for  a  renewal  of 
the  commission,  on  payment  of  expenses.  The  Gonrt,, 
at  first  advising,  ordered  a  fresh  affidavit  to  be-  put  in 
h^  the  new  agent.  On  this  being  done,  at  second  ad- 
vising, 

The  Lord  Justice'Cerk  observed,  that  the  Court  had  before 
them  an  express  affidavit,  that  the  witnesses  were  materiaL  And 
the  question  was,  whether,  in  the  circumstances,  the  commission 
was  to  be  renewed  on  payment  of  expenses  ?  (for  the  statute 
was  imperative  as  to  expenses),  or  whether  its  renewal  was  to 
beat  once  refused? 

Lord  Meadowbank  held  the  party  answerable  for  the  negligence 
of  his  agent.     And  therefore,  if  the  other  side  had  qualified  in- 

iury  which  they  would  suffer  by  the  renewal,  it  would  not  have 
een  granted.  But  they  had  not  alleged  any  injury.  So  the 
commission  ought  to  be  renewed,  on  payment  of  the  previous 
expenses. 

The  Court  renewed  the  commission  for  a  year,  on 
payment  of  the  previous  expenses,  before  the  com* 
mission  should  be  granted. 

Second  Divis{oo.-->Coun8el,  Skene,  Moir.  —  Mr  Demaria, 
Clerk.— [r.  C] 


COUBT  OF  JUSTICIARY, 

I8th  June  1832. 
No.  407 — The  Crown  v.  Charles  M'Dokald,  Panel. 

Wrongous  Imprisonment^ Act  1701,  a  6. — Letters  of  Intlni»- 
tion — Custody  for  Trial — A  parly  on  whom  several  indictments 
had  been  served,  charging  him  with  falsehood,  ^c,  and  on  which 
the  diets  had  been  deserted  and  continued,  having,  while  in  pri- 
son, during  the  current^  of  one  of  the  indiet merits,  petitioned 
Jor,  obtained,  and  executed  letters  ^intimation  against  the  Pro- 
secutor, to  fix  a  diet  and  conclude  the  trial,  in  terms  of  the  Act 
1701;  and  the  Prosecutor  having  thereafter  liberated  the  prisoner, 
and  moved  the  Court  to  continue  the  case  to  a  certain  day—^ 
Held,  L  That  the  currency  of  an  indictment  was  no  bar  to  an 
application  for  letters  of  intimation  under  the  statute,  the  ap- 

plicani  being  a  prisoner  for  custotfy  in  order  to  trial //.  A 

prisoner  committed  under  an  interlocutor  continuing  the  diet  rf 
a  current  indictment,  held  a  prisoner  for  custody  in  order  to 
trial. — ///.  After  service  of  an  intimation  to  fix  a  diet,  on  the 
Prosecutor^  a  continuation  of  the  diet  of  a  trial  to  a  certain  day, 
held  the  act  of  the  Prosecutor,  and  not  of  the  Court — and  Ih^ 
day  named  to  be  a  diet  fixed  under  the  statute,  in  compliance 
with  the  intimation. — JV.  Held,  that  the  Prosecutor  cannot,  by 
liberating  a  prisoner  who  has  obtained  and  executed  letters  of 
intimation,  preclude  hinfrom  vuisting  for,  and  obtaining  the 
benefits  of  the  statute,  on  the  Prosecutor  failing  to  fix  or  conclude 
a  trial  within  the  period  limited  by  the  statute. —  K  QuextioTis 
raised,  Whether  the  provisions  of  the  Act  applied  to  a  party  on 
batl  f  and  Whether,  on  the  raising  of  new  criminal  letters,  after 
the  letters  ofintimation^  the  Prosecutor  was  bound  to  conclude  ths 
trial  withifi  40  days  f 

In  January  1831,  Charles  McDonald  was  served 
with  an  indictment,  accusing  him  of  falsehood,  fraud, 
&C.  The  diet  of  compearance  was  the  14th  Fe- 
bruary 1831, — and  he  appeared  at  the  bar,  prepar- 
ed for  trial ;  when  the  PnUic  Prosecutor  moved  to 
desert  the  diet  ^ro  loco  et  tempore^  and  voluntarily 
abandoned  the  indictment.  In  the  month  of  May 
thereafter,  he  was  served  with  a  second  indictment, 
differing  in  form  from  the  first,  but  substantially  on 
the  same  charge.  The  diet  of  compearance  on  the 
second  indictment  was  the  30th  May  1831,  and  Mc- 
Donald appeared  a  second  time  at  the  bar,  prepared 
for  trial..  But  a  person  of  the  name  of  Young,  who 
was  included  in  the  same  indictment,  having  stated 
certain  objections  to  bis  citation,  minutes  of  debate 
were  ordered  on  them,  and  the  Prosecutor  did  not 
proceed  with  McDonald's  trial,  but  moved  that  it 
should  be  delayed,  and  afterwards  voluntarily  aban- 
doned the  second  indictment  against  him.  On  the 
21  st  June,  a  third  indictment  was  served  on  M'Donidd, 
varying  the  charge  from  <<  falsehood  and  fraud"  to 
cc  falsehood,  with  mtent  to  defraud,*'  &c.,  and  the  day 
of  compearance  was  the  11th  July.  The  case  was 
not  moved  till  the  12th,  when  he  appeared  in  Court, 
pleaded  not  guilty,  and  the  trial  was  continued  to  the 
20th,  by  the  following  interlocutor : 

"  Find  the  indictment  against  Charles  McDonald  and  Robert 
Young,  panels,  relevant  to  infer  the  pains  of  law ;  but  allow 
the  panels,  and  each  of  them,  a  proof  in  exculpation  and  allevia^ 
tion ;  and  remit  them,  with  the  indictment  as  found  relevant^ 
to  the  knowledge  of  an  assise ;  but  continue  the  diet  against 
the  panels  till  toe  20th  current,  and  ordain  all  coneemed  then 
to  attend,  each  under  the  pains  of  law,  and  the  panels  in  the 
meantime  to  be  carried  to  the  tolbooth  of  Edinburgh." 

McDonald,  who  had  hitherto  been  at  large  on  bail, 
did  not  renew  his  bail,  and  was  committed  to  prison 
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on  the  12th  July,  when  he  applied  for,  and  obtained 
letters  of  intimation,  under  the  Act  1701,  c.  6, 

*'  charging  his  Majesty's  Advocate  to  fix  a  diet  for  the  peti- 
tioner's trial,  within  60  dajrs,  in  terms  and  under  the  certmca- 
tions  contained  in  the  said  Act" 

The  letters  were  served  on  the  Prosecntor  on  the 
13th ;  and  on  the  19th  July,  the  prisoner  was  liberated 
from  prison  by  the  Prosecutor,  without  bail,  and  with- 
out baring  demanded  his  liberation.  After  this  ser- 
vice of  the  letters  of  intimation,  the  trial  was  con- 
tinned  from  the  20th  July  to  the  1st  August,  and 
subsequently  till  the  8th,  and  then  to  lOth  November, 
when  the  panel  appeared  in  Court,  and,  being  in  cus- 
tody at  the  Bar,  stated  that,  by  Uie  delays,  he  had 
lost  two  important  witnesseSy  who  had  left  the  conn- 
try,  and  presented  a  petition  praying  for  liberation, 
in  respect  that  the  time  allowed  by  the  statute  for 
concluding  the  trial  had  elapsed. 

The  Public  Prosecutor  objected ;  and  written  plead- 
ings on  the  subject  were  ordered.  It  was  pleaded  for 
the  Crown — I.  That  as  there  was  a  current  indict- 
ment against  the  panel  on  the  12th  and  iSth  of  July 
1831,  he  could  not  validly  make  intimation  under  the 
statute,  and  was  altogether  excluded  from  the  benefits 
thereof.  The  only  remedy  afforded  by  the  statute,  is 
to  compel  the  Public  Prosecutor  to  fix  a  diet  for  a 
trial,  and  that  within  60  days.  But  when  a  diet  had 
already  been  fixed,  it  was  incompetent  to  apply  for 
letters  of  intimation.  Its  chief  object  was  to  prevent 
indefinite  imprisonment,  before,  but  not  after  an  in- 
dictment liad  beep  served.  The  continuation  of  the 
diet  from  the  20th  July  to  the  1st  August,  was  the 
act  of  the  Court  and  not  of  the  Public  Prosecutor^ 
and  therefore  cannot  prejudice  him. — II.  The  panel 
having  been  liberated  after  intimation,  and  before  the 
expiry  of  the  60  days  allowed  for  fixing  a  diet,  has 
lost  all  benefit  from  the  intimation  he  made  under  the 
statute.  Being  at  large  on  the  1st  Aupist,  when  it 
is  alleged  by  the  panel  the  diet  for  trial  was  fixed, 
and  aJso  during  the  subsequent  40  days,  within  which 
he  maintains  it  should  have  been  concluded,  the  Act 
does  not  apply.  The  panel  was  not,  in  the  meaning 
of  the  Aat,  in  custody,  in  order  to  trial.  Being  at 
liberty  at  the  expiration  of  the  40  days,  he  could  not, 
in  terms  of  the  statute,  be  liberated,  so  that  the  sta- 
tutory provisions  are  not  applicable  to  his  case. 

Answered — I.  In  terms  of  the  statute,  the  panel 
was  entitled  to  apply  for  letters  of  intimation,  not 
merely  to  compel  tne  Public  Prosecutor  to  fix  a  diet 
within  60  days,  but  also  to  prosecute  the  trial  to  a 
conclusion  within  40  days  more.  If,  by  the  existence 
of  a  previous  indictment,  the  panel  were  to  be  deprived 
of  the  benefit  of  the  statute  contended  for,  there  would 
be  an  end  of  the  .  Act,  which  would  become  a  dead 
letter ;  for  the  Lord  Advocate  might  serve  his  indict- 
ment, desert,  and  then  renew  it,  or  he  might  fix  the 
diet  of  compearance  three  weeks  or  six  months  there- 
after, and  then  continue  the  diet  as  often  as  he  pleased, 
and  delay  the  trial  ad  infinitum^  Besides,  the  words 
of  the  statute  were  quite  general.  There  is  no  ex- 
ception made  afainst  persons  who  have  previously 
been  served  with  indictments,  so  that  the  argument 
of  the  Prosecutor  is  inferential,  and  not  on  the  words 
of  the  statute.    In  the  case  of  Dundas  in  1712^  for 


leasing  making,  there  was  a  current  indictment,— and 
the  Court  granted  the  letters  of  intimation,  and  after- 
wards the  diet  was  simpliciter  deserted. — II.  The  Act 
1701,  c.  6,  is  entitled  an 

"  Act  for  preventing  wrongous  imprisonment,  and  against  un- 
due delays  in  trials ;"  and  tbe  preamble  is  in  these  words :~ 
**  Our  sovereign  Lord,  considering  it  is  the  interest  of  allbii 
good  subjects,  that  the  liberty  of  their  persons  be  duly  secured : 
And  that  it  is  declared,  by  the  claim  of  right,  that  the  imprison- 
ment of  persons,  without  expressing  the  reason  thereof,  and  de« 
ioyittg  to  put  them  to  trial,  is  eontrair  to  law  *     Therefore,"  &c 

Imprisonment  is  only  one  of  the  evils  which  the  sta- 
tute was  intended  to  remedy.  ^*  Undue  delay  in  trials'* 
is  idso  an  evil  which  the  Act  contemplates ;  and  the 
Prosecutor  cannot,  by  granting  the  one,  deprive  the 
panel  of  the  other,  and  thus  defeat  the  object  of  the 
statute.     If  such  were  to  be  held  the  meaning  of  tbe 
statute,  the  Prosecutor  might,  by  repeated  imprison- 
ment and  liberation,  not  only  delay  trials  ad  libitum, 
but  subject  panels  to  a  series  of  imprisonments.    The 
liberty  of  the  subject  would  be  at  the  mercy  of  tbe 
Lord  Advocate  for  the  time.    The  panel  was,  at  the 
time  of  his  application  for  letters  of  intimation,  in  cos- 
tod^,  in  order  to  trial, — it  was  not  for  farther  exami- 
nation.     Tbe  act  of  the  Prosecutor,  in  thrusting  him 
out  of  prison  after  the  letters  were  petitioned  for, 
cannot  cut  off  his  rights.     There  are  no  such  limiting 
words  in  the  statute.     The  Prosecutor  having  failed 
to  comply  with  the  requisites  of  the  statute,  the  panel 
is  entitled  to  reap  the  advantage  therein  specified, 
viz.  to  be  liberatea,  and  have  the  diet  simpliciter  d6« 
sorted.    The  statute  has  provided  a  remedy,  which 
cannot  be  defeated  by  any  reference  to  the  force  of 
the  common  law — the  discretion  of  the  Conrt^-or  tbe 
control  of  public  opinion,  as  being  sufficient  to  pre- 
vent oppression^^^lll.  That  tbe  panel  having,  on  tbe 
ISth  of  July  1831,  made  intimation  under  the  statute, 
and  the  Prosecntor  not  having  fixed  any  diet  within 
60  days,  unless  the  diets  of  20th  July  and  1st  Au- 
gust are  to  be  held  as  compliance  with  the  intima- 
tion ;  and  if  they  are  so  held,  then,  the  Prosecntor 
not  having  prosecuted  the  trial  to  a  conclosion  within 
40  days  from  said  diet,  the  panel  is  entitled  to  have 
tbe  indictment  dismissed,  or  oeserted  shnpliciler^  and 
cannot  be  brought  to  triad  on  any  libel,  except  by  new 
criminal  letters,  in  terms  of  the  statute.     At  advising, 

The  Lord  Juslice-Clerk  said,  In  delivering  our  own  opinions 
upon  this  petition  under  the  Act  1701,  it  is  mdhspensibly  neces- 
sary to  keep  correctly  in  view,  the'  facts  under  which  the  question 
to  be  determined  has  been  raised.  These  are,  that  two  preriom 
indictments,  containing  a  charge  of  fraud  and  falsehood,  bavin^ 
formerly  been  raised  against  the  panel,  Charles  M*Donald,  and 
a  person  of  the  name  of  Robert  Young,— >the  one  contuninp  a 
diet  of  compearance  on  the  )4tb  February  1831,  which  was  de- 
serted pro  loco  et  tempore,  and  tbe  other  for  the  80th  May  fol- 
lowing ;  when,  on  the  panel  appearing,  a  discussion  took  place  as 
to  the  citation  of  Young, — the  proceedings  were  delayed,  and 
minutes  of  debate  ordered,— and  afterwards,  the  indictment  wis 
abandoned,  when  a  new  indictment,  somewhat  varying  from  tbe 
others,  was  senred  on  the  2l8t  June,  tbe  day  of  compeaFance 
being  fixed  on  the  11/A  July  1831.  On  that  day  the  panel  ap- 
peared. On  the  diet  being  called,  tbe  charge  was  pleaded  to,  and 
the  indictment  found  relevant  by  an  interlocutor^  and  remiuing 
to  the  knowFedge  of  an  assize ;  but  on  the  motion  of  tbe  Prose- 
cutor, the  diet  was  continued  till  20lA  Jufy,  and  warrant  granted 
foroomnaitting  the  panel  to  prison  (the  crime,  no  doubt,  being  bail- 
able, as  had  been  before  acted  on. )     The  panel  u-ent  to  prison,  and 
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on  the  day  following  the  12tb,  he  applied  for  letten  of  intimation 
under  the  Act  1701,  by  the  petition  annexed  to  the  Prosecotor'a 
infoitnation.  On  the  12th,  Lord  Medwyn  granted  the  warrant 
for  letters  of  intimation,  also  there  annexed,  which  were  duly 
served  on  the  Advocate-depute  on  the  18th  July.  The  panei 
remained  after  tnis  m  prison  till  I9lk  July,  when  the  warrant  of 
commitment  wtu  withdrawn,  when  he  wom  liberated  or  walked  out 
of  gaol.  On  the  20th,  this  diet  and  all  other  diets  in  absence 
of  the  panel,  were  continued  till  the  1st  of  August,  and  again 
continued,  with  other  diets,  till  the  8th  November,  and  again  till 
the  10th  November,  when  the  panel  being  then  in  Court,  pre- 
sented his  petition  (which  is  also  annexed  to  the  Prosecutor's 
information),  craving  that,  as  the  indictment  was  not  insisted  in 
on  the  1st  August,  the  diet  fixed  for  his  trial,  nor  for  forty  days 
thereafter,  the  petitioner  should  be  liberated,  in  terms  of  the  sta- 
tute. It  is  under  this  state  of  focts  we  are  now  to  decide,  whe- 
ther the  panel  is  entitled  to  the  benefit  of  this  Act.  As  all 
questions  touching  the  Act  1701  are  of  importance,  both  to  the 
Uw  and  the  subject,  I  concurred  in  ordering  this  question  to  be 
argued  in  informations.  I  am  glad  that  course  was  fiitUowed, 
being  free  to  admit,  that  the  discussion  this  point  has  undergone, 
and  the  time  we  hiave  had  to  consider  it,  has  been  at  least  of 
use  to  myself  in  forming  my  opinion  upon  it.  I  am  ready 
to  admit,  that  the  object  of  this  statute  was  not  merely  to 
prevent  the  evil  of  undue  delays  in  trials,  but  also  to  secure  the 
lieges  against  the  evil  of  protracted  imprisonment,  aecompanied 
with  the  delay  of  their  prosecutors,  in  instituting  charges  against 
them,  and  following  them  up  by  trial  g  and  I  am  also  not  dis- 
posed to  deny,  that  the  case  chiefly  contemplated  in  the  provisions 
tf  Ike  Jet,  was  that  of  a  prisoner  for  custody  m  order  to  trial,  be^ 
fore  any  indictment  was  raised  against  him,  and  who  was  declared 
entitled  to  adopt  the  proceedings  therein  pointed  out  I  am 
equally  clear,  that  no  person  who  is  not  a  prisoner  at  the  time  of 
applying  for  letters  of  intimation^  is  entitled  to  found  upon  the 
statute ;  and  I  agree  also  in  the  opinions  expressed  both  by  Baron 
flume  and  Mr  Burnett,  that  in  regard  to  the  application  of  the 
provisions  as  to  the  last  period  cf  40  days,  in  regard  to  new 
rriminal  letters,  the  party  founding  on  die  Jet  must  be  in  cus- 
tody, and  that  one  on  bail  can  not  found  on  it  The  question 
here,  however,  is.  Whether  was  the  panel  on  the  12th  July  last, 
when  he  applied  for  letters  of  intimation,  *'  a  prisoner  for  custody 
m  order  to  triai  t**  If  he  truly  was  so,  it  remains  to  be  con- 
sidered, whether  he  was  not  entitled  to  the  protection  of  the 
Act :— Ijt,  It  appears  to  me  that  the  first  question  must  be  an- 
swered in  the  affirmatiee.  The  panel  was  a  prisoner  by  the  act 
of  the  Prosecutor,  who,  after  the  interlocutor  of  relevancy  on 
the  1 1th  July  was  pronounced,  instead  of  going  on  with  the  trial, 
moved  a  continuation  of  the  diet  and  warrant  of  commitment  to 
the  20th.  It  will  not  do  to  say  this  was  the  act  of  the  Court, 
as  the  Prosecutor  could  unquestionably  have  moved  that  the 
commitment  should  be  dispensed  vnth,  and  the  panel  allowed 
to  go  at  laige.  Had  this  been  done,  the  panel  could  not  have 
set  forth,  tluit  he  was  a  prisoner  either  in  fact  or  in  law.  But 
having  been  sent  to  prison,  was  be  not  there  ^  for  custody  in 
order  to  trial?'*  He  was  so  in  the  most  direct  meaning  of  the 
terms,  ss  the  Prosecutor  moved  the  continuation  of  the  diet  of  the 
trial  tUl  the  2Qf  A,  and  he  was  certainly  imprisoned  for  no  other 
purpose.  2d,  While,  then,  in  this  precise  situation,  and  under 
the  very  words  of  the  Act,  he,  on  the  I2th,  applied  for  and  ob- 
tained warrant  for  letters  of  intimation,  and  on  the  19th  they 
were  served.  Now,  who  are  entitled  to  do  so  by  the  statute? 
**  JU  prisoners  for  custody  in  order  to  trial,**  without  any  exception 
or  limitation  to  those  against  whom  an  indictment  has  not  been 
lerved.  The  terms  "  to  fix  a  diet  for  the  trial,"  may  rather  be  said  to 
contemplate  the  existence  of  a  charge  as  otherwise.  But  it  is 
enough  that  there  is  no  limiting  word.  On  what  grounds  then  is 
the  panel  to  be  denied  the  benefit  of  the  other  provisionsof  the  Act? 
Can  the  circumstance  of  the  Prosecutor,  after  having  enforced  the 
warrant  of  imprisonment  till  the  1 9th,  then  withdrawn  it,  and  con- 
curred in  the  panel's  liberation,  and  that  he  did  not  remain  a  pri- 
soner all  the  time  contemplated  by  the  Act,  afford  a  bar  toits  applica- 
tion? I  am  decidedly  clear  that  it  cannot.  Iforiginally  within  the 
application  of  the  direct  words  of  the  Jet,  no  relaxation  of  the 
imprisonment  which  he  induced,  when  he  set  its  machinery  in 
motion,  can  for  one  moment  be  listened  to»  without  a  total  sub- 


version of  the  whole  provisions  of  the  Act*     The  Prosecutor 
was  too  late  in  his  indulgence.     It  should  have  been  shown  at  the 
moment  the  relevancy  was^iindt-^and  then  it  could  have  been 
stated  with  perfect  truth,  and  in  conformity  with  the  whole 
scope  of  the  Act,  that  the  panel  was  in  no  situation  applicable  to 
it.   It  is  no  answer,  therefore,  in  my  opinion,  to  say,  that  neither, 
on  the  20th  July  or  1st  of  August,  which  ever  is  held  to  be 
the  diet  fixed,  nor  the  9th  September,  when  the  40  days  ex- 
pired, was  the  panel  a  prisoner;  and  therefore  the  Act  is  inap<^ 
plicable,  as  throughout  contemplating  the  party  being  all  along 
in  confinement;  the  panel  being  at  large,  having  been  by  the 
subsequent  act  of  the  Prosecutor  alone.     The  Prosecutor  had 
at  first  placed  him  within  the  express  predicament  of  the  sta- 
tute, and  it  was  only  afier  the  panel  began  to  avail  himself  of 
its  enactments  that  he  thrust  him  out  of  prison,  and  then  turns 
round  and  denies  that,  in  consequence  of  that  proceeding,  he  can 
avail  himself  of  the  statutory  protection.     If  the  1st  of  August 
is  held  as  the  diet  duly  fixed  for  the  trial  under  the  letters  of  in- 
timatioo'— the  fact  of  the  panel  being  then  at  large^  was  occa- 
sioned by  the  Prosecutor  turning  him  out  of  gaol,  and  thereu 
fore  he  cannot  offer  that  as  a  bar  to  the  application  of  the  sta» 
tnte.     On  the  other  hand,  if  no  diet  on  that  or  any  other  day  is 
to  be  hdd  as  fixed,  the  panel  is  equally  protected,  his  liberation 
having  only  been  granted  by  the  Prosecutor  after  he  had  set  the 
Act  in  operation  in  his  fiivour,  and  had  become  entitled  to  its  full 
benefit.    But  it  has  been  further  contended,  that  previous  to 
the  12th  July,  when  the  panel  obtained  letters  of  intimation,  a 
diet  for  his  trial  had  been  rq^ularly  fixed  for  the  1  Ith^  and  there- 
fore, that  the  Act  does  not  at  aU  apply  to  this  case.     If  it  is  to 
be  held,  as  the  Prosecutor  seems  to  maintain,  that  the  diet  wag 
fixed  for  the  11th  July,  and  previous  to  the  letters  of  intima- 
tion, and  crasequently  that  the  Act  did  not  apply, — ^why  was 
that  not  judicially  stated  on  the  20th,  to  which  that  diet  had  been 
continued  ?    No  such  course  was  followed ;  but  the  day  before^ 
the  panel  was  liberated  by  the  withdrawal  of  the  warrant  For 
if  this  had  been  so  stated,  and  the  Court  had  decided  that  the 
Act  did  not  apply,  then  the  panel  would  have  had  an  oppor- 
tunity of  applying  directly  for  the  interposition  of  the  Court,  in- 
stead of  being  left  to  rely  on  the  efficacy  of  his  letters  of  inti- 
mation.   But  has  it  been  established,  either  by  authority  or  decision, 
that  no  prisoner  can  avaU  himself  of  the  Jet  1701,  against  whom 
on  indictment  has  been  raised,  and  •  diet  tf  compearance  fixed  an4 
called  t    It  must  be  admitted,  that  one  may  have  suffered  much 
by  confinement,  and  repeated  chaiges  raised  and  not  foUowed  up» 
and  that  after  another  libel  has  been  executed,  he  may  have  a 
just  anxiety  to  have  his  trial  no  longer  delayed ;  and  in  this  case^ 
though  there  was  little  confinement,  there  had  been  ample  delay 
astofsUowingupthe  charges  and  the  latitude  that  would  re- 
main to  the  Prosecutor,  if  not  controlled  by  the  Act,  is  well  put 
by  Mr  M'Neill,  by  his  serving  an  indictment  with  the  day  of 
compearance  fixed  for  three  or  four  months  afterwvds,  and 
substituting  one  indictment  for  another.     Now,  I  have  certainly 
seen  no  express  dictum,  either  in  Baron  Hume  or  Mr  Burnett, 
that  the  Act  does  not  apply  to  the  precise  case  of  the  panel ;  the 
observation  quoted  from  the  former  (p.  10,  information  for  the 
Prosecutor,)  expressly  referring  to  the  other  branch  of  the  statute. 
Mr  Burnett  again,  in  treating  of  the  provision  as  to  the  last 
40  days,  p.  379,  merely  says,  '*  If  no  warrant  of  commitment  be 
at  aU  applied  for,  or  executed  against  the  accused,  or  if  he  be 
admitted  to  bail,  he  is  not  within  the  ease  provided  for  bv  the 
Act,  which  is  directed  against  wrongous  imprisonment/' — clearly 
the  imprisonment  of  those  who  are  in  custody  in  order  to  trial. 
None  of  these  cases  at  all  touch  the  panel's  situation,  who  con. 
feasedly  suffered  at  least  eight  days'  imprisonment,  after  obtain- 
ing his  letters  of  intimation.    But  in  another  passage,  he  ex- 
pressly states  (p.  963,)  that  *'  no  continuation  or  delay  by  the 
Court,  any  more  than  that  occasioned  by  the  Prosecutor,  can' 
prevent  the  prisoner  from  availing  himself  of  the  benefit  of  the 
Act."     There  is,  moreover,  to  be  found  in  none  of  these  authors 
any  indication  that  any  act  of  oppression,  arising  out  of  attempts 
to  evade  the  application  of  this  Act,  are  to  be  left  to  the  protec- 
tion of  the  Court,  in  controlling  a  prosecutor.     On  the  con- 
trary, as  the  Act  was  passed  not  only  <*  for  preventing  wrongous 
imprisonmefit,**    but    **  against    undue    delays    in   trials,**  the 
language  of  Baron  Hume,  as  quoted  by  the  panel,  is  entitled  tq 
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the  greatest  attention,  as  to  the  propriety  of  **  reefing  tueh  a 
consiruciion  of  it  at  leaves  every  thing  almoU  as  inttefintte  and  as 
iiable  to  abuse  as  before  /*  and  nothing  can  more  strongly  illustrate 
this  than  the  case  put  by  the  panel,  as  following  from  the  Prose- 
cutor's argument,  that  such  only  must  be  left  to  the  Court^the 
discretion  of  a  prosecutor — and  the  control  of  public  opinion. 
If  there  is  no  authority,  then,  for  denying  the  panePs  right  to 
letters  of  intimation,  has  there  been  any  decision  in  practice  pro- 
duced against  it  ?  I  cannot  hold  the  case  of  Campbell,  as  noticed 
in  the  Note  at  p.  110,  Vol.  IL  8d  edit  of  Baron  Hume,  as  a  de- 
cisive authority,  for  the  reasons  stated  by  the  panel,  and  it  is  not 
relied  on  by  the  Prosecutor.  That  note  states,  that  after  the  case 
had  been  certified  from  the  Circuit,  he  executed  letters  of  intima- 
tion, and  then  applied  by  petition  for  liberation,  that  40  days  had 
elapsed  from  his  running  his  letters  of  intimation.  This  was  re- 
fused, and  justly,  as  incompetent,  as  not  sanctioned  by  the 
sUtute  at  all.  But  the  case  of  Dundas  in  1712,  as  detailed  by 
the  panel  in  his  information,  appears  to  me  to  be  entitled  to  more 
regard  than  the  Prosecutor  bestows  on  it.  Whatever  may  have 
led  to  that  prosecution,  the  time  when  it  depended,  and  the 
rank  of  the  accused,  independently  of  the  nature  of  the  ofience, 
must  have  secured  it  attention.  We  see  then  his  petition  (after 
indictment  raised  and  diet  called,  when  Mr  Dundas  was  a  pri- 
soner) and  warrant  for  the  intimation,  granted  and  acted  on  by 
the  Prosecutor,  and  at  length  the  charve  given  up,  for  the  reasons 
assigned.  But  considering  this  was  only  1 1  years  after  the  passing 
of  the  Act,  it  is  inconceivable,  that,  if  it  had  been  supposed  to  be  in- 
applicable to  Mr  Dundas*B  situation,  the  objection  would  not  have 
been  stated,  either  by  the  Prosecutor  or  by  the  Court.  On  the 
contrary,  its  being  acted  on  while  the  nature  of  the  enactments 
must  have  been  fresh  in  recollection,  and  so  well  understood,  is 
a  strong  authority  for  the  paneL  It  is  also  to  be  particularly 
noticed,  that  though  Mr  Burnett  details  this  case  of  Dundas, 
(p.  860,)  as  forcing  on  to  concluding  trials,  he  indicates  no  opi- 
nion whatever  against  the  competency  of  his  letters  of  intimation, 
which  be  certainly  would  have  done,  if  such  had  been  his  senti- 
ments, in  his  treatise  on  the  Act  1701.  Again,  the  case  of 
Welsh,  which  is  founded  on,  as  in  other  matters  settling  so  many 
important  points,  by  Baron  Hume,  originally  commenced  by  inti- 
mation being  made  after  an  indictment  had  been  raised.  The 
same  course  here,  of  serving  a  new  indictment,  might  have  been 
followed,  after  the  intimation  on  the  Idth  July,  if  the  Prosecutor 
chose.  The  case  of  0*Neil  seems  also  a  case  directly  applicable 
to  the  point,  as  showing  not  only  the  practice  but  the  application 
of  the  statute  to  it.  And  certainly  to  such  of  us  as  are  familiar 
with  the  case  of  Edgar,  the  course  there  followed,  with  the  de- 
liverance of  the  whole  Court,  in  g^nting  the  letters  of  intimation, 
under  the  circumstances  stated,  (though  no  decision  appears  on 
the  record,)  must  be  held  as  a  proceeding  which  must  have  at- 
tracted notice  by  all  concerned.  To  say  nothing  of  the  case  of 
Murray  in  1826,  these  cases  are  sufficient,  in  my  mind,  to  establish 
the  course  of  practice,  and  to  show  that  the  panel  was  not  going 
out  of  the  statute  when  he  prayed  for,  and  obtained  the  letters 
of  intimation  in  this  case.  Had  the  Prosecutor  chosen,  it  might 
have  been  perfectly  competent  to  serve  a  new  libel  after  this  in- 
timation ;  or  he  might,  as  in  Dundas's  case,  have  availed  himself 
of  the  existing  one,  and  moved  the  Court  to  hold  the  diet  as  fited, 
—but  after  either  course  of  procedure,  the  Act  must  have  its 
operation ;  and  on  the  whole,  as  I  see  no  repugnance  to  the 
statutory  enactments,  and  no  undue  hardship  imposed  on  the 
Prosecutor  by  giving  effect  to  them,  while  the  letters  of  intima- 
tion  afford  the  panel  the  protection  which  the  Act  provides,  both 
against  wrongous  imprisonment  and  undue  delay  in  trial,  I  am  of 
Opinion,  that  we  cannot,  on  a  fair  construction  of  the  statute, 
deny  the  panel  the  benefit  prayed  for  in  his  petition. 

Lord  Gillies, — As  I  concurred  in  the  opinion  stated  at  first  so 
fully  by  your  Lordship,  I  did  not  think  it  necessary  to  trouble 
the  Court  by  delivering  my  own.  But  if  we  are  to  express  our 
opinions  in  this  case,  i  must  say  that  it  is  one  in  which  I  never 
felt  any  doubt,  or  have  been  able  to  discover  any  difficulty. 
By  the  express  terms  of  the  Act  of  Parliament,  every  prisoner 
for  custody  in  order  for  trial,  is  entitled  to  the  remedy  here  sought 
by  the  petitioner.  In  the  case  of  a  person  imprisoned  on  the 
common  and  ordinary  warrant,  until  liberated  in  due  course  of 
law,  it  has  sJways  been  held,  and  justly  held,  that  on  a  fair  con- 
struction of  the  terms  of  the  warrant,  he  is  to  be  considered  as 


a  prisoner  for  custody  in  order  for  trial,  and  that  he  is  therefore 
entitled  to  the  benefit  of  the  Act.  But  when  an  indicunent  has 
actually  been  raised  and  executed,  and  the  person  accused  in. 
prisoned  for  trial,  on  the  charge  so  preferred  against  him,  such 
a  person  is,  not  bv  any  construction — for  no  construction  is  ne- 
cessary—but by  the  express  terms  of  the  warrant  on  which  he  is 
imprisoned,  entitled  to  avail  himself  of  the  Act.  That  is  the 
situation  of  the  petitioner.  Iiooking  at  the  Act  of  Parliament, 
and  at  the  warrant  of  his  imprisonment,  the  statute  applies  in 
terminis  to  his  case.  And  to  deny  him  the  benefit  of  it,  would 
be  a  far  more  palpaUe  wrong,  than  to  deny  the  benefit  of  it  to  \ 
person  imprisoned  on  the  common  warrant,  until  liberated  in  due 
oourae  of  law.  ^  He  concurred  in  the  able  opinion  delivered  by 
the  Lord  Justice- Clerk,  for  which  he  thought  the  country  w«i 
deeply  indebted  to  his  Lordship. 

Lord  Meadowbank,'^The  statute  1701  was  the  palladium  of  the 
liberty  of  Scotland,  and  it  might  be  deeply  affected  by  the 
decision  to  be  pronounced  by  the  Court  this  day.     The  que»> 
tion  was  indeed  of  very  great  importance ;  for  if  the  construction 
of  the  Act,  Contended  for  by  the  Prosecutor,  were  sound,  then 
there  would  be  an  end  of  the  liberty  of  the  subject.    It  was 
evident,  that  if,  by  merel;^  raising  an  indictment,  a  prisoner  is 
precluded  firom  letten  of  intimation,  and  from  demanding  that 
bis  trial  shall  be  proceeded  in  without  undue  delay,  the  liberty 
of  every  person  would  be  at  the  mercy  of  the  Public  Prose- 
cutor.    For  he  might  raise  an  indictment,  and  then  drop  it,  and 
then  raise  another,  aod  another, — so  that  the  benefits  of  the  sta- 
tute  would  be  gone.     The  minutes  of  Parliament  showed  how 
deliberately  the  statute  had  been  discussed,  though  it  ^-as  said 
that  it  had  been  passed  without  much  deliberation.  He  thought, 
that  if  the  Lord  Advocate,  by  turning  a  prisoner  out  of  jail, 
oould  thereby  destroy  wh^  he  availed  himself  of  under  the  Act, 
and  thus  deprive  him  of  all  its  benefits,  it  was  a  matter  worthy 
of  the  complaint  of  every  free-born  subject  in  Scotland.    On 
considering  the  question,  he  could  not  see  how  the  point  could 
ever  have  been  raised.    He  had  no  doubt  that  the  rule  lttiddo\ni 
by  the  panel,  as  to  the  construction  and  interpretation  of  the  Act, 
was  correct.     It  was  a  remedial  Act,  and  passed  to  abate  the 
evils  of  wrongous  imprisonment  and  undue  delay  in  trials,  and 
therefore  should  be  liberally  interpreted.  If  there  was  any  doubt 
about  the  point,  as  the  Prosecutor  contended,  then  there  was  ao 
end  of  the  matter ;  for  it  was  right  to  give  the  benefit  of  such  a 
doubt  in  fiavour  of  the  panel  and  freedom.    The  statute  had  been 
in  operation  for  130  years,  and  the  Court  must  look  to  practice 
and  the  opinions  of  lawyers,  in  order  to  arrive  at  its  true  con- 
struction.    This  was  the  firet  rime  the  construction  contended 
for  by  the  Prosecutor  had  been  put  on  the  statute.     No  writer 
countenanced  such,  and  if  sustained,  it  would  render  the  Act  a 
dead  letter.     The  case  of  Dundas  settled  the  question,  for  then 
the  whole  Court,  on  the  statement  that  there  was  a  depending 
indictment,  granted  letten  of  indmation,  with  certification.    The 
very  same  took  place  in  the  cue  of  Edgar,  in  1817 — then  I  «>i 
Lord  Advocate,  and  stated  the  difficulty  to  the  Court ;  and  their 
Lordships,  causa  cognita,  granted  warrant  for  letten  of  iDtima^ 
tion.     On  thefrst  point  he  had  no  difficulty  ;  and  regarding  the 
second,  he  hoped  there  would  be  no  difference  of  opinion.    The 
Prosecutor,  by  his  own  act,  liberated  the  prisoner  after  the  let- 
ten  of  intimation  had  been  served;  and  was  all  that  had  been  done 
by  the  prisoner,  in  terms  of  the  statute,  thereby  to  fall  and  go 
for  nothing  ?    He  thought  not     The  statute  conferred  on  the 
panel  a  jus  quasitum  to  insist  for  the  privileges  contained  in  it, 
of  which  he  could  Hot  be  deprived  by  the  subsequent  conduct  of 
the  Prosecutor.    It  would  be  a  monstrous  doctrine  to  muntain, 
that  the  prisoner's  opponent  should  have  it  in  hia  power  to  crash 
him  in  the  way  here  attempted.     He  thought  the  pr^fsent  ques- 
tion one  of  as  great  importance  as  had  arisen  since  the  pasnog 
of  the  Act.     He  concurred  entirely  with  the  Lord  Justice-Oerk 
and  Lord  Gillies. 

Lord  Maekenne  said,  that  he  concurred  with  the  opinion  of 
the  chair,  and  therefore  would  say  nothing  on  thit  first  point  no- 
der  consideration.  On  the  2d  question,  though  he  bad  at  onetime 
ielt  difficulties,  and  thought  the  statute  defective,  yet  behai 
been  able  to  get  over  these,  and  agreed  in  opinion  with  the  Lord 
Justice- Clerk.  But  as  to  the  opinion  expressed  by  Lord  Mes- 
dowbank,  that  the  Act  should  always  receive  a  most  libenl  in- 
terpretation, and  that  in  its  construction  panels  should  sX\np 
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have  the  benefit  of  every  doubt  which  might  ariee,  h«  could  not 
concur ;  for  the  statute  contained  heavy  penalties  against  noagi- 
Btrates,  and  he  thought  in  justice,  that  tifiir  construction  of  die 
Act  was  what  ought  on  every  occasion  to  be  given. 

Lord  MonerdfvnMoi  the  same  opinion  as  that  given  by  the  Lord 
Jiittice.Cleik.  Whether  the  statute  had  been  originallv  well  con. 
sidered  or  not,  he  had  alwm  understood  that  it  was  looked  up- 
OD  as  most  important  to  the  liberties  of  the  people,  and  was 
viewed  as  similar  to  the  Habeat  Corput  Act     It  was  not  to  be 
stretched  in  ito  application.  It  might  be  imperfect,  but  the  Court 
was  bound  to  give  it  the  most  liberal  interpretation  it  would  admit 
of,  60  as  to  extend  the  remedy  and  insure  the  liberty  of  the  sub- 
ject.    The  evils  to  be  obviated  were  two :  1st,  imprisonment  of 
persons  without  any  reasons  given  ;  and  2d,  undue  delays  in 
potdog  them  on  trial.  These  were  the  evils  which  the  statute  had 
in  view.    The  particular  case,  in  which  the  greatest  injurv  could 
be  done  by  improper  delay  in  bringing  a  person  to  tnal  was, 
where  the  party  was  in  prison.     But  such  was  not  the  only  case. 
To  confine  the  Act  to  that,  would  be  unduly  to  restrain  the 
words  of  it      Such  a  restriction  was  not  warranted,  and  it 
would  be  still  worse  to  make  the  preamble  of  the  Act  restrict 
the  enacting  words.     This  was  important  in  both  the  questions 
before  the  Court     The  Prosecutor's  construction  of  the  Act 
rested  too  much  on  implication.     He,  in  his  information,  p.  5, 
endeavoured  to  sugue,  that  the  statute  was  not  applicable  to  the 
prevention  of  undue  delavsin  trials,  where  the  panel  was  at  large, 
and  had  not  been  all  along  in  jaiL     This  would  be  stretching 
the  statute  against  liberty,  and  destroying  one  of  its  greatest  bul- 
warks.   It  was  said  by  the  Prosecutor,  that  where  there  was  an 
indictment  against  the  panel,  that  the  benefit  of  the  sUtute  did 
not  apply.    But  the  panel  was,  in  terms  of  the  Act,  in  custody 
in  order  for  trial— he  was  committed  by  the  warrant  of  this  Court 
to  prison,  tin  liberated  in  doe  course  of  law.     In  this  situation 
he  applied  for,  and  obtained  lettere  of  inrimation.    The  question 
then  should  have  been  asked  by  the  Prosecutor,  Had  the  panel 
a  right  to  apply  for  them,  or  bad  be  not  ?  The  plea  of  the  Pro- 
Becutor,  if  he  meant  to  object,  should  then  have  been— the  appli- 
cation is  incompetent ;  but  nothing  of  the  kind  was  done.    The 
letters  were  granted  and  intimated.    Because  an  indictment  had 
been  served,  was  the  Act  to  be  so  constnied  as  that  the  inrimation 
should  go  for  nothing?  If  so,  then  the  Liord  Advocate  had  it  in 
bis  power  to  extinguish  the  Act  of  Pariiament     But  there  was 
not  a  word  in  that  Act  to  this  effect     'i'bere  was  no  exception 
in  the  statute  against  a  party  situated  as  the  panel,  and  one  could 
not  be  interjected ;  and  therefore  he  was  entitled  to  intimate, 
in  order  to  obtain  the  benefits  of  the  Act     The  purposes  of  the 
Act  were,  that  the  panel  was  entitled  to  compel  the  Prosecutor, 
!</,  To  fix  a  diet,  under  the  certification  of  the  statute,  within 
60  days,  and  thus  to  give  a  terminut  a  quo, — ^the  other  provisions  of 
it  might  take  their  course :  2</,  To  prosecute  the  trial  to  a  conclusion 
witiiin  forty  days  after  the  diet  was  fixed ;  and  dd.  To  liberation  and 
a  desertion  of  the  diet  nmpliciter,  as  the  consequence  of  fiiilure  in 
either.     He  could  not  hold  that  if  a  diet  were  once  fixed  before 
intimation,  the  statute  was  rendered  nugatory,  and  its  provisions 
as  to  delay  of  the  trial  excluded.     Did  the  Prosecutor  fix  a  diet  ? 
He  thought  he  did,  when,  after  the  letters  of  intimation,  he  moved 
that  the  Court  would  take  up  the  case  on  1st  August.     That 
was  the  diet  fixed.     But  if  such  was  not  held  to  be  the  diet, 
then  none  had  been  fixed  within  the  sixty  days,  and  the  prisoner 
was  entitied  to  the  benefit  of  the  Act     lie  thought  tlie  deci- 
sions settied  the  question.     As  to  the  case  of  Dnndas,  he  could 
not  look  to  any  private  history  in  the  matter,  but  only  to  what 
was  on  the  record  of  the  Court    This  happened  too,  only  eleven 
yean  after  the  Act  was  passed,  and  when  the  peraon  who  was 
instrumental  in  passing  it  was  the  Lord  Advocate,  and  who 
must  have  known  the  meaning  of  it.     In  £dgar*s  case,  the 
point  was  agitated,  and  fairly,  in  the  mind  of  the  Court     The 
decisions  fixed  the  point     Not  a  doubt  had  been  raised  against 
it  so  that  the  negative  evidence  was  very  strong  for  the  view 
contended  for  by  the  paneL    The  plea  maintained  by  the  Crown, 
that  a  party  against  whom  an  indictment  had  been  served,  was  not 
entitled  to  the  benefit  of  the  Act,  he  thought  untenable.     The 
other  point  contended  for  by  the  Crown  was  equally  important  and 
delicate.    It  was  pleaded,  that  on  the  Ist  August,  the  time  when 
the  diet  vras  fixed,— at  the  expiration  of  the  40  days,  and  during 
ali  the  intervening  period,  the  panel  was  not  in  jail,  and  when 


the  diet  was  called  on  10th  November,  he  was  on  bail,  and  there- 
fore that  the  Act  did  not  apply  to  bis  case.  Theie  was  no 
doubt  that  he  was  in  custody  when  the  intimation  was  made ; 
and  if  it  was  properly  done,  was  it  lost  because  he  was  let  out  of 
prison  by  the  act  of  the  Prosecutor  ?  If  such  was  laid  down  as 
doctrine,  the  consequences  would  be  very  serious.  Was  it  so  pro- 
vided in  the  statute  ?  It  was  very  fallacious  to  say  that  it  spoke  of 
a  prisoner  at  firgi^  and  of  liberation  at  last  The  statute  was 
against  undue  delays  in  trials.  Did  it  say  there  was  to  be  no 
relief  against  this,  if  the  party  was  Jet  out  of  prison  ?  Nothing  of 
the  kind.  The  statute  was  without  exception.  A  distinction 
had  been  made  between  the  case  of  a  person  in  custody,  and  one 
OB  bail.  Dundas  was  on  bail.  He  did  not  admit  the  distinc- 
tion. His  impression  was,  that  being  once  in  custody,  and  ad- 
mitted to  bail,  did  not  remove  a  person  out  of  the  legal  custody 
of  the  prosecutor,  and  entitied  the  party  to  the  benefits  of  the 
statute.  Bail  was  a  privil^e  which  did  not  exclude  a  party  from 
the  prorisions  of  the  Act  against  undue  delays  in  trials.  Thero 
was  no  exception  in  the  statute.  He  would  reserve  his  opinion 
on  that  question,  and  also  on  the  difficult  case  of  proceeding  on 
new  criminal  letters,  mentioned  by  Baron  Hume,  with  whom 
he  could  not  at  present  agree,  as  he  put  a  case  of  bail,  which 
implied,  in  his  own  opinion,  custody,  though  there  was  no  com* 
mitment ;  for  he  held  it  equivalent  to  incarceration  in  all  auch 
questions.  The  Prosecutor  had  taken  it  for  granted,  that  if 
a  diet  were  not  fixed,  or  the  trial  not  concluded  within  tlie  time 
specified  by  the  statute,  the  only  consequence  was,  that  the  pri- 
soner should  be  liberated.  This  was  a  total  mistake.  I'he 
main  thing  which  the  words  of  the  statute  enacted  Was,  that  the 
diet  shall  <*  be  simpiiciler  deserted,"  and  after  this«  the  panel  be 
"  liberate  from  his  imprisonment  for  that  crime  or  offence."  How 
was  this  to  be  got  over?  It  was  an  express  enactment  reaching 
this  very  case.  It  was  not  to  be  set  aside  by  implication,  when 
the  statute  was  positive.  The  evils  provided  against  would  not 
be  removed  by  a  constructton  such  as  that  contended  for  by  the 
Crown.  An  honest  man  might  be  ruined  by  a  false  charge 
hanging  over  him  indefiunitely,  or  he  might  be  imprisoned  again 
and  again. 

Lord  Afeadnwbank  wouM  also  save  his  opinion  on  the  question, 
whether  the  renaedy  of  the  Act  applied  to  piersons  when  out  on 
baiL  It  would  give  rise  to  a  nice  distinction  as  to  the  meaning 
of  custody  and  incarceration. 

Lord  GUliet  said  it  appeared  to  him  that  a  person  who  was  in 
the  view  of  the  statute  in  custody  for  trial,  remained  so  until 
liberated  in  due  course  of  law.  But  he  would  also  reserve  his 
opinion  on  that  point  till  it  occurred.  It  was  not  required  to  be 
decided  in  the  case  before  the  Court. 

Lord  Mtdw^n. — There  seem  to  be  two  questions  for  con- 
sideration;— 1.  Whether  a  prisoner,  who  is  already  indicted  to 
stand  trial,  can  intimate  in  terms  of  the  Act  1701,  so  as  to  have 
his  trial  finished  withm  100  days  of  the  intimation?  2.  Whether, 
whoi  a  prisoner,  in  custody  for  trial,  gives  such  intimation,  the 
prosecutor  can  deprive  him  of  the  benefit  of  the  Act  >nd  intima- 
tion in  terms  of  it,  by  withdrawing  the  warrant  of  imprisonment  ? 
I  dmll  begin  with  the  last  because  what  I  shall  have  occasion  to 
say  upon  it,  I  can  dispatch  in  a  few  words.  It  is  by  far  the 
most  easily  solved  of  the  two  questions ;  and  I  am  inclined  the 
less  to  dwell  upon  it,  as,  in  mv  view  of  the  present  case,  it  does 
not  materially  affect  the  panel,  but  is  superseded  by  the  view 
I  take  of  the  other  question.  The  panel  is  imprisoned  on  1  Ith 
July.  Intimation  is  made  orTthe  19th.  The  warrant  of  im- 
prisonment is  withdrawn,  and  he  is  liberated  on  the  19th.  Now, 
I  think  that  being  a  prisoner  in  custody  for  trial,  it  was  compe- 
tent to  give  intimation  ;  and  having  given  the  intimation  to  fix  a 
day  for  his  trial,  which,  in  terms  c?  the  statute,  as  I  understand, 
can  only  be  done  by  raising  and  executing  a  libel,  the  prisoner 
cannot  be  deprived  of  the  benefit  he  has  &eady  obtained  by  the 
voluntary  act  of  the  Prosecutor,  not  consented  to  by  him,  setting 
him  at  large.  This  statute  being  to  secure  the  liberty  of  the 
subject,  and  a  remedul  statute,  is  entitied  to  a  liberal  construc- 
tion, and  must  not  be  defeated  by  any  act  of  the  Prosecutor,  if  I 
may  so  call  it  pendente  lite.  The  proceedings  nnder  the  sta- 
tute have  commenced,  and  commenced  duly— the  Prosecutor  has 
placed  the  prisoner  in  the  situation  entitling  him  to  begin  these 
proceedings ;  and  thus  having  had  their  lawful  inception,  no  act 
of  the  Prosecutor  can,  I  think,  prevent  the  panel  from  following 
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out  the  whole  series  of  proceedings  under  the  statute,  althoush 
the  party  being  already  at  liberty*  and  the  certification  of  the 
Pros^utor  not  going  on,  being  that  be  is  to  be  set  at  liberty,  the 
certification  seems  not  rery  applicable ;  and  as  it  is  still  comjfie* 
tent,  even  where  the  certification  is  followed  out  for  the  prose- 
cutor, again  to  try  the  panel  at  a  more  convenient  time,  on  cri« 
minal  letters,  with  no  other  limitation,  under  the  Act  at  least, 
but  that  the  trial  must  be  concluded  within  40  days  after  re- 
commitment to  gaol,  I  can  see  no  great  advantage  from  any  such 
proceeding  to  the  panel ;  and  therefore,  I  am  not  surprised  that, 
so  far  at  least  as  I  can  see,  this  is  the  first  instance  where  such 
an  application  has  ever  been  made  by  a  panel  who  is  not  in 
custody.  Such  would  be  my  opinion,  if  in  tbis  case,  the  intima- 
tion had  been  given  in  the  circumstances  to  which  the  intima- 
tion was  intended  to  apply.     To  this  I  am  now  to  advert.    I 
admit  it  is  a  difficult  question,  and  it  is  not  without  mucb  con- 
sideration and  reflection  that  I  have  formed  an  opinion  upon  it. 
I  have  endeavoured  to  avail  myself  of  all  the  light  I  could  ob- 
tain upon  it,  and  my  opinion  is,  that  neither  the  intendment  nor 
the  words  of  the  Act  apply  to  the  case  of  a  prisoner  who  is  al- 
ready served  with  an  indictment,  on  which,  of  course,  a  diet  for 
his  trial  is  fixed.     Let  us  just  inquire,  what  were  the  objects  of 
the  Act,  and  against  what  evils  was  it  to  afford  a  remedy  ?  The 
panel  says,  (Information  p.  6,)  "   the  mischiefs  to  be  reme- 
died are  two ; — I.  Wrongous  imprisonment ;  2.  Undue  delays  in 
trials.     Both  of  these  are  speciidly  and  separately  mentioned  in 
the  title  and  preamble  of  the  statute  as  evils  to  be  remedied  by 
the  statute."    If  he  means  to  say  or  insinuate  that  these  were 
separate  and  distinct  objects,  so  that  a  remedy  was  provided  for 
undue  delay  in  trials  of  persons  not  imprisoned,  I  must  differ 
from  him  in  his  views  of  the  Act;  and  it  would  be  on  a  different 
ground,  as  I  have  already  explaincNi,  that  I  would  have  given  this 
panel  the  benefit  of  the  Act,  although  he  was  now  at  huge,  if 
intimation  had  been  duly  given  by  him  before  a  Ubel  was  served 
upon  him.   The  object  of  the  Act,  as  expressed  in  tbe  tide,  was 
no  doubt  to  prevent  wrongous  imprisonment  and  undue  delays 
in  trials ;  and  I  think  the  preamble  and  enacting  words  show  most 
distinctly  that  it  was  passed  solely  in  favour  of  a  prisoner— a 
person  imprisoned.     The  preamble  bears,  that  it  proceeds  on  a 
consideration  of  the  interest  of  tbe  subjects  that  "  the  liberty 
of  their  persons  be  duly  secured,"  and  the  declaration  in  the 
claim  of  rights,  that  the  imprisonment  of  persons  ''  without  ex- 
pressing the  reason  thereof,  and  delaying  to  put  them  to  trial,  is 
contrair  to  law**—- them,  i.  e.  persons  imprisoned, — ^lawfully  im- 
prisoned.    To  carry  this  view  into  effect,  the  statute  first  de- 
dares  what  shall  be  a  legal  warrant  of  imprisonment.     It  next 
proceeds — "  and  to  the  effect  that  persons  who  are  or  shall  be 
imprisoned  for  custody  in  order  to  trial  may  not  be  wrongously 
delayed  or  detained,'*  it  states  what  offences  are  bailable,  and  the 
mode  of  applying  for  bail.    When  bail  is  found,  and  the  accused 
is  liberated  on  bail,  there  is  no  farther  provision  in  the  statute 
regarding  him.    The  liberty  of  his  person  has  been  secured ;— - 
the  object  of  the  statute  has  been  obtained.     If  there  be  any 
delay  in  bringing  him  to  trial,  his  remedy  does  not  lie  under  the 
statute.    A  person  on  bail  cannot  force  on  his  trial  bv  letters  of 
intimation  under  it.     It  then  proceeds  to  the  case  of  prisoners 
for  crimes  not  bailable^  or  where  bail  has  not  been  found,  and  it 
would  have  been  a  most  imperfect  remedy  indeed,  if  it  had  not 
embraced  this  latter  case,     its  requisites  are,.»l.  The  applicant 
must  be  a  prisoner  in  order  to  trial ;  2.  He  must  show  this  by  pro- 
ducing the  double  of  the  warrant  of  his  imprisonment  under  which 
he  then  suffers,  and  from  which  state  he  wishes  to  be  relieved,  by 
being  brought  to  trial,  or  set  at  liberty.  S.  The  prayer  of  the  appH- 
oation  is  to  have  a  diet  fixed  for  his  trial,  under  the  certification  if 
they  failxie  "  the  prisoners  shall  be  discharged  and  set  at  liberty 
without  delay.'*  If,  in  terms  of  the  intimation,  a  diet  is  fixed,  then 
the  Act  provides  that  the  libel  shall  be  insisted  in,  and  determin- 
ed by  a  final  sentence,  within  40  dajrs.     If  it  is  not  insisted  in, 
and  so  prosecuted  to  a  close,  "  the  diet  shall  be  HmpUcUer  de- 
serted, and  the  prisoner  immediately  liberated  from  his  imprison- 
ment for  that  crime  or  offence.*'   The  object  then  is,  in  the  case 
of  a  prisoner,  to  compel  the  Prosecutor  to  fix  a  diet,  and  to 
bring  the  trial,  after  doing  so,  to  a  conclusion  within  a  specified 
number  of  days,  otherwise  the  imprisonment  is  to  cease— the 
liberty  of  the  subject  being  the  olrject  of  tbe  statute  through- 
out.   I  have  said  the  intimation  is  to  fix  a  diet.    This  plainly 


implies  that  no  diet  has  been  yet  fixed,  and  it  seems  farther  to 
imply  that  it  would  not  be  competent,  because  unneoesBary,  to  tp. 
appl  v  to  have  this  done,  if  a  diet  has  been  already  fixed.    It  ii 
surely  nugatory  to  apply  to  do  that  which  is  already  done.   And 
I  think  this  is  also  shown  to  be  the  meaning  of  the  Act,  not  more 
clearly  indeed  (for  I  think  words  cannot  make  it  clearer)  thim 
that  its  object  must  be  to  get  that  done  which  it  calls  upon  the 
party  to  do,  and  that  this  is  required  because  it  is  not  yet  done. 
But  I  think  tbe  same  is  shown  in  the  subsequent  clause^  where 
the  certification  comes  to  be  applied :    *'  And  if  no  process  be 
raised  and  execute  witiiin  the  time  allowed  ;**  that  is,  if  no  process 
be  raised  and  executed  in  consequence  of  the  intimation  to  do  so, 
and  within  the  time  limited  by  the  letters  of  intimation,  import. 
ing  that  the  service  of  the  libel  forced  on  by  the  Act  was  to  fol- 
low, and  could  not  precede  the  intimation,—"  or  in  case  of  not 
insisting  and  bringing  the  process  (so  raised,  the  process  just 
alluded  to)  to  a  conclusion,"  upon  the  prisoner's  application,  he  is 
to  be  set  at  liberty.     It  is  said,  if  this  construction  be  adopted, 
from  that  moment  does  the  statute  become  a  dead  letter ;  and 
in  high  sounding  terms,  it  is  further  said,  (Informatioii,  p.  8 
and  10,)  that  **  it  removes  those  safe-guarda  to  the  liberty 
of  the  subject,  which  for  upwards  of  a  century  have  been  al- 
lowed to  exist,  and  once  more  puts  every  man  in  Scotland 
at  the  mercy  of  the   Lord  Advocate  for  the  time."     These 
apprehended  consequences  have  made  me  most  anxiously  scm* 
tinise  the  grounds  of  my  opinion ;  but  I  am  not  satisfied  that, 
in  construing  the  Act  as  I  do,  I  construe  it  differently  from 
what  thoae  who  passed  it  intended,  or  that  I  destroy  its  effi. 
cacy,  and  place  any  man  at  the  uneontrolled  mercy  of  any 
Lord  Advocate.  I  have  already  said,  that  it  ought  to  be  liberally 
interpreted,  to  secure  the  object  in  view.     I  am  willing  to  do  so 
with  regard  to  any  provision  intended  by  the  LegisUture,  and  to 
remedy  any  evil  within  the  purview  of  the  Act.     The  groood 
of  our  difference  is,  that  I  do  not  think  the  object  of  the  Act 
was  what  is  supposed ;  and  I  think  it  would  be  to  give  it  a/ilse 
and  not  a  liberal  construction,  to  extend  it  to  cases  neither  con- 
templated as  tbe  object,  nor  included  within  the  words  of  the 
statute.     These  evils  were  not  ^ndue  deiwf  in  ail  trials,  but  only 
in  those  where  the  party  complaining  was  suffering  imprison- 
ment ;  and  it  was  only  for  those  not  yet  under  trial,  upon  whom 
a  libel  had  not  been  served,  and  of  course  no  diet  fixed.    It  is 
easy  to  say  that  a  statute  is  imperfect,  if  we  choose  to  suppose 
it  intended  to  apply  to  cases  which  it  did. not  contemplate,  and 
for  evils  which  either  did  not  then  exist,  or  were  not  meant  by 
it  to  be  obviated.     A  case  is  put  of  a  libel  being  served,  fixing: 
the  diet  of  compearance  six  months  after  service  ;  and  it  is  asked, 
if  the  Act  would  afford  no  protection  against  such  injustice  ?  I 
at  once  say,  it  would  not ;  because  a  diet  has  already  been  fixed ; 
but  I  do  not  mean  to  say  that  the  prisoner  has  no  remedy.    The 
Court  will  never  have  any  difficulty  in  finding  a  remedy  against 
oppression  and  injustice,  upon  the  principles  of  the  common  kw 
and  justice.     But  I  beg  to  say,  that  that  never  occurred  as  a 
grievance  in  this  country ;  the  annals  of  the  Court  afford  no  in- 
stance that  I  am  acquainted  with,  at  least,  of  any  such,  and  there- 
fore, it  is  not  wonderful  that  it  should  not  be  provided  for  in  the 
Act  1701.     There  are  many  instances  of  persons  incarcented 
and  no  one  insisting  against  them,  but  none  where  the  complainC 
was  that  the  diet  was  too  long.     For  the  first,  the  Omrt  had  no 
difficulty  in  applying  a  remedy.     A  good  many  intetferences  of 
this  kind  are  mentioned  in  Hume,  Ii.  98.     The  foltowiog  is  a 

later  instance  than  any  there  stated :  *'  David  Morison  and 

Justice,  being  incarcerated  upon  a  suspicion  of  slaughter,  and 
the  nearest  of  kin  not  insisting,  the  Justices  allowed  to  the  pa- 
nels letters  to  charge  the  nearest  of  kin  of  tbe  defunct  to  insist, 
and  a  day  named,  with  certification  that  if  they  fiiiled,  the  panels 
should  be  liberated  on  caution,  when  called— 1 9th  February  168^* 
The  object  of  the  Act  was  to  make  the  remedy,  thus  applied  to 
the  grievances  by  the  Court,  still  more  effectual  in  various  parti- 
culars,  which  I  need  not  point  out.  But  I  say  the  grievance 
complained  of,  was  never  that  the  tn<2«ci«  was  too  long  delayed. 
There  are  no  traces  of  such  a  complaint  either  among  the  regula- 
tions  1587  or  1672 ;  but  the  complaint  was  jnat  the  reverse,  thst 
the  legal  inducia  was  not  allowed  in  all  criminal  libels.  Before 
the  Court  was  new  modelled  in  1672,  it  was  not  held  the  pri- 
vilege of  a  prisoner  in  custody,  to  be  allowed  fifteen  days  in* 
dacks.     The  objection  is  often  made ;  and  io  audi  cases  reiy 
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often,  perhaps  generaOT,  repelled.     For,  where  a  person  wat 
iu  custody,  it  was  tfaooght  that  be  must  at  all  times  be  readv  to 
go  to  trial,  and  be  might  be  indicted  on  24  bonre:     It  was  first 
decided  in  the  case  of  Robertson,  July  1678;  (M*Kensie,  II. 
im,}  tbut  the  statute  1672  applied  to  this  case,  which,  from  the 
debate,  the  Iiord  Advocate  contended  was  not  meant.    In  short, 
I  know  of  no  case  where  the  complaint  is  ioc  i<mg  inducidty 
whether  by  a  party  in  prison  or  out  of  prison.     I  find  two  cases 
on  the  record,_M<PherBon,  February  1674,  and  Qordon,  7th 
June  J682— "  Where  lybels  being  executed  hardly  fifteen  days 
from  the  date  of  compearance,  and  the  pannels  raised  summonds 
of  exculpation  (as  was  then  the  form),  before  the  day  of  com- 
pearance, they  petitioned  the  Justices  that  they  would  declare 
they  would  continue  the  dyet  to  the  effect  the  exculpation  might 
be  ready.     The  Justices  declared  the  same,  and  appointed  the 
clerk  to  give  notice  of  it  to  the  prisoners,  that  they  needed  not 
bring  over  their  witnesses  at  the  first  diet'*    I  mention  these 
circumstances,  both  to  show  the  power  of  the  Court  to  regukte 
the  proc:eedings  before  them,  when  once  the  prisoner  is,  by  ser- 
vice of  an  indictment,  in  their  hands,  so  that  justice  may  be  done, 
and  any  undue  advantage  prevented,  and  also  to  show  that  it  is 
an  imaginary  grievance,  for  not  providing  against  which  the  Act 
is  charged  with  being  defective.   '  That  there  never  was  occasion 
to  provide  against  delay  at  this  stage  of  the  proceedings :  that  there 
was  no  need  for  a  rcmdey,  such  as  a  summons  prevento  iermino  in 
suspensions.  If  there  had  been  any  motive  fordelay,  the  libel  would 
not  have  been  served ;  and,  at  least,  there  was  a  rwnedy  competent 
and  within  the  power  of  the  Court,  who,  upon  an  application  to 
that  efifect,  would,  I  have  no  doubt,  call  upon  the  Prosecutor  to 
insist  within  a  shorter  period,  if  there  was  any  thing  improper 
in  the  period  assigned,  just  as  they  prolonged  the  diets  of  com- 
pearance in  the  cases  I  have  referred  to.     If  there  be  no  occa* 
sion  for  a  legislative  remedy  against  prolonging  the  mdiici«,  was 
there  any  occasion  for  providing  against  delay  m  the  next  stage 
of  the  procesii,  alter  the  diet  is  called,  and  the  prisoner  person. 
ally  before  the  Court  ?    The  panel  says  there  is ;  because  the 
Prosecutor  may  serve  an  indictment  the  moment  the  prisoner 
is  cooamitted  for  trial,  and  he  may  get  the  diet  continued  as 
often  as  he  pleases.     The  last  part  of  this  assumption  I  deny. 
It  is  the  Court  which  continues  the  diet ;  and  if  the  Proeecutor, 
on  a  well-founded  complaint  of  hardship,  does  not  assign  a  suffi- 
cient reason  for  not  then  going  on  with  the  trial,  I  doubt  not 
but  the  Court  would  direct  the  diet,  probably  first  assigning  a 
period  within  which  he  must  insist.     Most  unquestionably,  the 
Prosecutor  has  not  the  power  of  getting  the  diet  continued  as 
often  aa  he  pleases.     (See  debate  on  record  in  case  of  William 
£dgar;  Hume,  II.  278,  Note).    Accordingly,  the  Court  did  so 
interfere  in  a  case  almost  immediately  after  the   Act   1701, 
on  1 5th  June  1703,  (^vide  Burnett,  p.  359,  and  Note).     Now 
Che  prisoner,  who  had  been  served  with  an  indictment,  and 
was  in  custody,  did  not  think  of  proceeding  by  intimation,  in 
terms  of  the  Act     His  advisers  plainly  did  not  hold  that  course 
coiDpetent— a  diet  for  his  trial  being  already  fixed  by  the  indict^ 
ment ;  but  they  adopted  a  mode  of  obtaining  a  still  more  speedy 
trial  than  that  Act  would  have  given  him,  and  petitioned  the 
Court  to  fix  an  early  day  for  the  trial.     This  would  have  been 
incompetent,  if  the  case  bad  been  provided  for  by  the  Act  de- 
rising  another  remedy,  by  calling  upon  the  Prosecutor  to  fix  a 
diet  within  60  days ;  for  the  statutory  prosecution  would,  of 
€H>urse,  have  superseded  the  common  hiw  jurisdiction,  previously 
exercised  by  the  Court  in  such  a  case.     The  Court,  however, 
da  not  direct  the  Prosecutor  to  proceed  to  fix  a  diet  within  60 
days  for  trial,  but  they  themselves  fix  the  28ch  for  the  trial,  and 
it  actually  takes  place  on  the  6th  July;  thus  giving  the  prisoner 
a  much  speedier  trial  than  the  100  days  of  the  Act  would  have 
entitled  him  to ;  showing  how  little  occasion  there  was  for  intro- 
ducing any  provisions  on  this  head  into  the  Act,  which  was  solely 
intended  for  the  case  of  no  libel  being  raised.     It  is  further  said, 
tbe  Prosecutor  may  desert  his  libel,  and  raise  as  many  new  ones 
as  he  pleases,  and  that  he  does  *not  require  the  consent  of  the 
Court  to  delay  proceeding  on  a  libel.     True,  but  still  the  sub- 
ject is  not  beyond  the  protection  of  the  law  in  such  a  case  as 
cbia.     He  has  a  remedy,  and  it  lies  in  the  Court  refusing  to 
grant  warrant  to  recommit,  if  the  libel  is  deserted  in  Court,  or 
to  entertain  the  new  libel  when  it  is  called ;  pr  even  the  Court 


may,  on  the  application  of  the  Proeecutor,  call  upon  him  to  in* 
sist,  as  in  the  above  case.  Nay,  I  think  the  Act  applicable  when 
a  libel  beUig  served,  intimation  has  been  given,  and  that  *libel 
bdng  deseited,  a  new  one  is  served, .  wherein  the  Prosecutor 
fixes  a  diet  for  trial  in  the  only  way  in  which  it  is  held  he  can 
do  it.     There,  I  think,  the  Act  would  apply,  and  the  Prosecutor 
must  insist  and  conclude  his  process  within  40  days.     I  think 
it  no  sufficient  answer,  that  if  the  Legislature  thought  it  was 
enough  for  a  prisoner  to  be  in  the  hands  of  the  Court,  to  re- 
move all  undue  delay  in  trials,  there  was  no  occasion  to  have 
added  the  clauses  allout  finishing  the  trial  within  40  days  from 
the  diet  fixed  in  consequence  of  the  intimation,  nor  within  40 
days  under  the  criminal  letters  from  the  period  of  commitment; 
For  if  the  grievance  to  be  provided  against  was  the  dehiy  to 
bring  the  party  to  trial,  indicated  by  his  remaining  in  jail  with- 
out any  libel  being  served,  there  was  no  reason  not  to  make  the 
remedy  complete  in  the  case  where  the  Prosecutor  had  shown  a 
desire,  or  what  the  law  holds  to  be  a  desire,  to  oppress  the  party, 
by  having  raised  no  process  against  him,  that  there  was  neither 
intention  nor  occasion  to  give  the  same  restriction  as  to  finish- 
ing the  trial,  when  no  such  disposition  to  delay  had  been  shown  ; 
but,  on  the  contrary,  the  Proeecutor  had  brought  him  into  Court, 
which  had  the  effectual  power  to  check  any  undue  delay,  if,  at 
any  future  stage  of  the  proceedings,  there  should  be  a  change 
in  this  respect  in  the  conduct  of  the  Prosecutor.     In  truth,  I 
think  it  would  have  been  so  easv  to  have  introduced  a  clause  to 
this  effect,  *<  that  where  a  libel  has  been  served,  it  shall  be  com- 
petent to  apply  to  the  Court  for  letters  of  intimation  (not  in- 
deed to  fix  a  diet,  but)  to  insist  and  conclude  the  trial  within  a 
certain  number  of  days," — that  I  cannot  conceive  any  reason  for 
its  not  being  done,  except  that  it  was  felt  to  be  unnecessary. 
The  prisoner  had  the  power  already,  as  Purdie*s  case  shows,  aa 
fully  as  any  statute  could  have  given  it  to  him ;  and  I  do  not 
see  what  could  have  been  added  to  his  security  here.     I  cannot 
think  it  enough  to  say  that  the  remedy  is  not  sufficient,  and  that 
it  is  discretionary  in  the  Court  to  apply  this  remedy  or  not. 
No  doubt,  the  Court  is  not  tied  down  to  a  day  in  this  matter, 
but  will  consider  the  circumstances  of  each  case.  But  it  never  can 
be  discretionary  or  not,  for  the  Court  to  do  justice.  If  it  be  clear 
that  the  Court  has  the  power  to  prevent  the  possible  abuse  of  tbe 
Lord  Advocate's  privilege  to  move  for  continuing  or  deserting  a 
diet,  is  there  anv  motive  vr  feeling  which  could  prevent  the  ap« 
plication  of  the  legitimate  remedy  by  the  Court,  in  the  face  of  a 
vigilant  and  jealous  public  ?   The  administration  of  justice  must 
be  first  wilfully  corrupt,  and  public  feeling  in  the  country  utterly 
extinct,  before  such  an  instance  of  dereliction  of  duty  could  oc- 
cur.     The  whole  enactments  of  the  statute  show  that  it  is 
only  intended  for  the  case  of  a  prisoner ;  and  accordingly,  letters 
of  intinuition  have  been  refused  in  the  case  of  a  person  on  bail, 
as  in  Ridly,  1811.     Further,  if  a  person  liberated  in  terms  of 
the  statute  is  again  tried  on  criminal  letters,  if  he  is  not  re- 
committed to  jaU,  there  is  no  limitation  under  this  Act  within 
which  his  trial  must  finish,  except  that  it  must  be  on  these 
criminal  letters  and  no  other.     But  neither  in  the  case  of  a  per- 
son on  bail,  or  of  one  not  recommitted  on  the  new  criminal 
letters,  do  I  think  there  is  no  remedy  for  undue  delay  in  their 
trials,  but  it  is  not  under  this  Act, — ^it  lies  in  the  inherent  power 
of  the  Court  to  prevent  the  abuse  of  its  forms  to  the  oppression 
of  the  people.     Criminal  letters  may  yet  be  served  upon  tbe 
panel ;  and  if  he  had  only  the  remedy  of  the  Act,  his  trial  might 
be  indefinitely  delayed.    But  if  he  objected  to  this  hardship,  I 
have  no  conception  that  this  would  be  permitted.     Thus,  tiien, 
in  both  of  these  cases,  as  well  as  in  the  case  of  a  prisoner  who 
has  been  already  served  with  a  libel,  the  Legislature  have  not 
hesitated  to  leave  the  protection  of  the  people  to  the  justice  of 
the  Court,  and  with  the  full  approbation  of  the  people,  as  I  never 
have  heard  of  any  complaint,  as  if  the  Court  declined  to  interfere 
where  anv  well-founded  case  of  undue  delay  was  brought  )>efore 
them.     It  is  said,  indeed,  that  the  point  was  decided  in  the  case 
of  Dundas,  in  1712.     If  it  had  been  so,  I  would  not  have  been 
inclined  now  to  disturb  that  judgment.     But  I  cannot  see  that 
any  decision  was  there  given.     Warrant  of  intimation  is  no 
doubt  granted  on  the  panel's  application,  without  hearing  the 
other  party,  or  any  inquiry  l^  the  Court.  I  cannot  hold  this  to  have 
been  causa  cogniia.  The  same  was  done  in  the  present  case,  and  I 
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presume  will  always  be  done  wbenerer  application  is  made  by 
a  prisoner.     If  it  is  granted  in  circumstances  wbere  tbe  Act 
does  not  authorise  it,  it  does  no  harm,  and  the  Prosecutor  will 
disregard  it,  as  was  done  in  tbe  case  of  Cameron,  15th  July 
1718,  (Burnett,  p.  361,)  and  Spittal,  27th  November  1809;  or 
it  may  be  attended  to  by  the  Prosecutor,  although  he  may  not 
be  bound  to  do  so,  if  there  be  no  intention  of  delaying  the  trial, 
which  indeed  is  already  indicated  by  the  service  of  the  libel, 
although  there  be  no  intention  to  admit  the  correctness  of  the 
a)pplication  under  the  Act.     This,  I  think,  is  all  that  is  shown  in 
the  case  of  Dundas ; — there  was  no  olnection  stated,  and  there- 
fbre  no  decision  was  given ;  and  even  although  it  be  held  to  in« 
dicate  an  opinion  as  to  tbe  application  of  the  Act,  I  must  take 
the  liberty  of  saying,  that  this  was  a  case  so  peculiar  in  all  its 
circumstances,  which  form  part  of  the  domestic  history  of  our 
country,  and  was  instigated  so  absurdly  by  the  violence  of  party, 
that  I  do  not  wonder  at  the  Prosecutor  making  no  objection  to 
the  intimation,  but  availing  himself  of  that  convenient  method 
of  getting  out  of  the  very  disagreeable  dilemma  into  which  he 
bad  been  forced  by  the  ruling  party  in  England ;  and,  accordingly, 
the  motion  to  desert  the  diet  comes  from  the  Prosecutor,  and  of 
course,  would  not  be  opposed  or  refused  by  the  Court.    It  was  not 
on  the  motion  of  the  panel,  which  was  the  reason  I  formerly  said 
that  the  present  is  the  first  instance  where,  in  this  stage  of  the 
proceeding,  a  party  not  in  custodv  has  applied,  not  for  liberation, 
but  for  freedom  from  the  present  hbel — a  strange  mode,  certainly, 
of  preventing  a  delay  in  his  trial.    But  truly  the  case  of  Dun- 
das is  not  a  very  good  foundation  for  arguing,  that,  because  the 
point  seems  taken  for  granted — decided  it  certainly  is  not— there- 
fore it  must  be  the  true  construction  of  the  Act.     For  your 
Lordship  is  aware,  that  the  Court  have  departed,  in  one  par- 
ticular, from  a  construction  of  the  Act,  which  is  fully  as  much 
sanctioned  by  tbe  proceedings  in  that  case,  and  on  the  same 
grounds  as  the  present,  that  the  intention  of  the  framers  of  the 
Act  must  then  have  been  well  known,  but  which,  nevertheless, 
has  not  been  followed  out  in  recent  practice,  because  it  is  sup- 
posed not  to  be  supported  by  a  sound  construction  of  the  Act. 
The  Court,  in  that  case,  graated  warrant  for  intimating  **  to  fix 
a  dyet  within  60  days  of  &e  said  intimation  of  the  trial.**     On 
18th  February,  a  petition  is  presented  by  the  Solicitor- General, 
stating,  that  Mr  Dundas  had  applied  for  intimation  for  fixing 
the  diet  of  his  trial  within  60  days,  whfch  was  served  on  22d 
January ;  **  and  in  obedience  thereto,  I  hope  to  be  in  readiness 
to  insist  within  the  said  space,**  plainly  implying,  that  the  diet 
for  insisting  should  be  within  the  60  days.     This  had  also  been 
done  in  two  cases  still  nearer  the  date  of  the  Act — Craig,  15th 
June  1708 ;  Graham,  December  1712 ;  and  again,  in  a  petition 
for  Shaw,  1729,  for  liberation,  it  is  assumed  that  the  diet  ought 
to  have  been  within  the  60  days.     Now,  as  no  objection  is  made 
in  these  cases,  it  may  be  argued  (and  it  has  been  anfued),  that 
atoB  shows  what  was  understood  to  be  .the  meaning  of  the  clause, 
soon  after  the  act  passed ;  but  now,  it  bns  been  held  for  a  long 
time,  that  it  is  sufficient,  'Mf  the  process  be  raised  and  execute 
within  the  time  allowed,**  though  the  diet  of  compearance  is 
beyond  the  60  days.     Now,  then,  if  the  construction,  adopted 
seemingly  by  both  parties  in  the  ease  of  Dundas,  strengthened 
too  by  other  instances,  has  in  the  above  particular  been  departed 
from,  I  do  not  feel  myself  tied  down  on  the  present  question, 
(not  by  the  authority  of  the  case,  but  by  the  opinion  indicated 
in  it,)  where  I  think  both  the  words  and  object  of  the  Legislature 
are  adverse  to  the  constructiofi  contended  for.     As  to  recent 
cases,  however  they  may  indicate  notions  as  to  the  construction 
of  the  Act,  I  do  not  see  that  the  point  came  to  a  decision  in  any 
one  of  them.     In  Welsh,  1806,  it  certainly  was  not ;  and  as  to 
Murray  in  1826,  I  cannot  conceive  why  it  is  referred  to,  as  the 
record  distinctly  bears,  that  the  letters  of  intimation  had  been 
executed  before  the  service  of  the  indictment  against  him."    As 
to  the  case  of  Edgar,  1817,  nothing  more  was  done  than  to  grant 
warrant  to  intimate,  without  hearing  any  objection— a  proceeffing, 
I  think,  the  Onirt  should  always  follow ;  and  after  this  man  had 
been  in  jail  from  17th  March,  and  served  with  two  indictments, 
if  the  Lord  Advocate  was  ready  to  proceed  to  trial,  I  do  not 
wonder  that  no  opposition  vras  made,  still  more  if  there  was  a 
doubt  whether  the  trial  would  be  proceeded  in  or  not ;  and  there  < 
fore,  I  cannot  regard  this  also  as  any  deeision  on  the  point     In 


shoft,  I  consider  this  the  first  time  that  the  question  has  been 
argued  or  decided  by  the  Court     In  the  petitbn  for  the  pooel, 
I  see  it  stated,  that  he  holds  the  1st  August  as  the  diet  fixed  for 
his  trial  after  the  intimation,  and  of  eonrae  claims  tbe  privilege 
that  his  trial  be  insisted  in,  and  brought  to  a  eondusion  within 
40  days,  otherwise  that  that  instance  falls ;  and  if  he  had  been  a 
prisoner,  he  would  have  been  entitled  to  liberation.    Now,  i  am 
of  opinion  that  the  diet  of  1st  August  is  not  fixed,  in  terms  of, 
and  obedience  to  the  intimation  under  the  Act,  aitd  sotbe  certi. 
fication  cannot  follow :  For,  Ist,  no  doubt  the  1st  August  ii  fixed 
for  a  diet  of  trial  after  intimation ;  but  it  is  not  in  obedience  to 
it,  for  it  is  not  upon  process  raised  and  executed  in  terma  thereof, 
and  of  course  subsequent  thereto.    But  what  is  still  more,  % 
It  is  the  Prosecutor  who  is  to  fix  the  diet,  which  he  can  only  do 
by  the  day  of  compearance  in  a  libel ;  whereas  the  diet  of  1st 
August  was  a  diet  of  continuation,  and  is  an  act  of  the  Conn, 
and  not  of  the  Prodecutor,  just  as  much  as  was  done  in  tbe  case 
of  Purdie.     Neither  do  I  think  the  panel  could  have  been  very 
sanguine  as  to  his  plea ;  for  if  it  bv  good,  he  was  entitled  to  hare 
been  liberated  from  trial  40  days  after  1st  August,  but  no  appH* 
cation  is  then  made  to  that  effect     But  perhaps  the  reaaoo  was, 
that  it  was  thought  it  would  better  suit  the  Tiews  of  the  panel 
and  hu  associate  (in  the  indictment  I  mean,)  to  delay  the  discus- 
sion of  this  plea  till  the  subsequent  diet  on  10th  November.    I 
am  well  pleaoed  he  did  so,  for  if  the  application  had  been  made 
in  the  vacation,  it  might  perhaps  have  been  assented  to  by  tbe 
Lord  Advocate,  as  the  only  consequence  would  have  been,  that 
the  trial  must  proceed  on  criminal  letters — tbe  induda  on  which 
might  have  run  to  10th  November,  and  then,  in  some  fiitare  dis- 
cussion under  this  Act,  it  might  have  been  pleaded,  that  tbis  vss 
a  proof  that  the  learned  (^unsel  for  the  Crown  entertained  tbe 
same  views  of  the  law,  as  they  are  presumed  to  have  done,  wben 
they  presented  the  application  for  £dgar  ;*  whereas,  in  the  case 
supposed,  it  was  only  more  expedient  for  them  to  adopt  tbe 
course  pointed  out  by  the  panel,  aa  obviously  leading  to  an 
earlier  trial  than  the  course  which  has  been  pursued,  whicb, 
however,  I  am  happy  has  been  followed,  as  it  will  settle  tbe 
question  which  lias  not  been  conceded,  but  argued  by  the  Pro- 
secutor.    And  I  think  I  may  add,  that  though  this  question  be 
settled  against  the  Prosecutor,  it  has  occurred  in  a  case  where  it 
is  abundantly.obvious  that  it  is  on  his  part  the  desire  unduly  to 
delay  tbe  trial  exists. 

The  Court  then  pronounced  this  interlocutor:— 

"  Find  that  the  petitioner,  being  in  custody  in  order  to  trial  at 
the  date  of  raising  and  executing  his  letters  of  intimation,  was 
entitled  to  the  benefit  of  the  said  Act;  and  in  respect  tbe  Public 
Prosecutor  has  failed  to  bring  the  petitioner's  trial  to  a  final  con- 
clusion within  the  time  limited  by  tlie  statute,  desert  tbe  (fiet 
timpiiciler,  in  so  far  as  regards  Charles  M'Donald,  and  dismiss 
the  indictment  and  panel  from  the  bar.** 

Authorities  for  the  Crown.^1701,  c.  6.  Hume,  II.  pp.  ^ 
101,  104.  Campbell,  8th  June  1022,  noticed  in  Hume,  IL  ^ 
no,  Note. 

Panel's  Authorities,  ta  ntpra,  Dundas,  SBth  December 
1711.  Welsh,  Oct  1808.  O'NeU,  8th  March  1814.  Edgar, 
1817.     Murray,  1826. 

jiet.  Solidtor-Oeneral  (Cockbum)  and  M.  P.  Brown.— ^. 
Dean  of  FacuHy  (Hope)  and  Duncan  McNeill.— David  Otg- 
hotn,  W.S.,  and  John  Hunter,  W.S.,  Agents.— JnatidafT 
Clerk.— [J.  r.  H.] 

•  The  present  Lord  Advocate  Jeffrey,  and  SoUdtor-General 
Cockbum,  were  counsel  for  Edgar. 


Printed  by  M.  ANDBBSON,  Law-FHatsr. 
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No.  468b — Geoeot.  Taylor,  Pursuer,  v,  Janet  Binnie  or 

Taylor,  Defender, 

Proof— Divorce — Kemissio  Injuriaruni — Competency — j1  jmrty 
having  brovghi  an  action  of  divorce  against  his  wife,  ori  the  ground 
of  adultery,  to  be  proved  rebus  et  factis ;  and  reraissio  iiijuriarum 
and  reconcilement,  also  to  be  proved  rebus  et  factis,  having  been 
pleaded  in  defence,  as  a  bar  to  the  action — Held,  /.  That  the 
plea  cy  remissio  in  general,  and  in  this  case  in  particular,  wa» 
not  prejudicial. — //.  That  proof  of  the  remissio  ought  not  to 
precede  thcU  of  the  adultery. — ///.  That  it  wns  competent  **  to 
allow  to  both  parties  a  proof  of  their  respective  averments,  and 
io  each  41  conjunct  probation,**  at  that  stage  of  the  case. 

The  pursuer  raised  an   action  of  divorce  against 
his   wife,  the  defender,  on  the  ground  of  adultery. 
The  summons  was  dated  the  28th  Jane  1830,  and 
set  forth,  that  the  defender  had,  for  the  last  three 
or  four  years,  been  guilty  of  criminal  connexion  at 
Whitburn,  and  in  various  other  places  in  Scotland, 
with  other  men,  known  not  to  be  the  pursuer,  and  in 
particular,  with  a  person  of  the  name  of  Thomson,  in 
May  1827,  in  the  pursuer's  own  house.     The  summons 
then  specified  a  variety  of  other  criminal  acts,  and 
concluded  with  stating,  that  the  last  took  place  in 
February  1829,  and  that  the  defender  had  admitted  the 
truth  of  her  guilt  to  various  individuals.     In  defence, 
all  the  charges  were  denied.     The  defender  also  main- 
tained,  that  the  summons  was  too  vaguely  libelled ; 
and,  besides,  even  supposing  any  of  the  charges  were 
true,  that  in  Mav  1830,  after  the  alleged  injuries,  the  de- 
fender returned  home,  and  was,  by  her  husband,  re- 
instated in  the  management  of  her  family,  and  co- 
habited with  him  till  the  7th  June  thereafter,  on  the 
understanding  that  all  the  charges  and  insinuations 
formerly  made  by  the  pursuer  against  her,  were  to 
be  forgotten  on  both  sides :  That  the  pursuer  had  for 
a  long  period  been  in  the  habit  of  criminal  intercourse 
with  loose  women  in  Edinburgh,  and  elsewhere.   The 
defender,  therefore,  pleaded — I.  The  charges  in  the 
libel  are  too  generally  and  vaguely  stated  to  be  ad- 
mitted to  proof.— II.  The  facU  stated  by  the  de- 
fender, with  reference  to  the  reconciliation  of  the 
parties,  are  sufficient  to  establish  a  remissio  injuria  on 
the  part  of  the  pursuer,  even  on  the  supposition  of  the 
defender's  guilt,  and  upon  these  facts  being  establish- 
ed, all  proof  of  the  charjges  in  the  libel  ought  to  be 
suspended. — III.  The  de&nder  is  entitled  to  be  allow- 
ed a  proof  before  answer,  of  her  defence  of  recrimina- 
tion, at  least  apon  her  bringing  a  counter-action,  which 
she  will  immediately  do,  and  which  will  fall  to  be  con- 
joined with  the  oresent — IV.  In  the  meantime,  the 
defender  is  entitled  to  a  reasonable  aliment  for  her 
support,  and  to  a  farther  allowance  to  enable  her  to 
defend  herself  against  this  action.    The  pursuer  plead- 
ed— In  consequence  of  the  adulterous  intercourse  de- 
tailed in  the  record,  the  pursuer  is  entitled  to  decree 
in  terms  of  the  libel.     A  condescendence  was  given 
in,    which  specified  the  various  acts  of  adultery  a1- 
legged  to  have  been  committed  by  the  defender,  and, 
tUough  differing  in  several  instances  from  the  sum- 
mons, it,  in  particular,  stated  one  act,  said  to  have  taken 
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place  on  the  26th  May  1830,  and  which  was  not  men- 
tioned in  the  libel.  The  defender,  with  her  answer, 
produced  a  letter  of  8th  June  1830,  to  her  brother, 
in  which,  the  only  accusation  made  against  her  was,  that 
she  had  retnrnea  to  habits  of  intoxication.  The  defen- 
der then  contended— I.  This  action  ought  to  be  dismiss- 
ed, as  the  condescendence  latterly  framed  by  the  pur- 
suer (after  numerous  corrections  and  alterations),  is  in 
sundry  points  at  variance  with,  and  beyond  the  libel. 
-^11.  The  condescendence,  as  latterly  framed  by  the 
pursuer,  is  objectionable,  from  the  vagueness  and  lati- 
tude in  point  of  time  under  which  the  charges  of  the 
pursuer  are  set  forth. — III.  The  pursuer  and  defen- 
der having  been  reconciled  to  each  other,  after  the 
date  of  all  the  charges  condescended  on,  it  is  not  com- 
petent for  the  pursuer  now  to  renew  or  insist  in  the 
same,  and  therefore,  on  that  ground  alone,  the  present 
action  ought  to  be  dismissed. — IV.  Under  reservation 
of  the  previous  prejudicial  pleas,  the  defender  main- 
tains that  the  action  is  groundless  on  the  merits,  and 
founded  on  false  charges,  from  which  the  defender 
ought  to  be  assoilzied.  After  hearing  parties.  Lord 
Newton,  on  8th  December  1831,  pronounced  this  in- 
terlocutor ; — 

*'  Allows  tlie  defender  a  proof  of  the  averments  made  by  her  in 
her  re-revised  answers,  of  the  remissio  ipjunarum,  or  reconcile- 
ment between  her  and  the  pursuer,  posterior  to  his  knowledge  of 
the  alleged  acts  of  adultery  libelled,  and  to  the  pursuer  a  conjunct 
probation,  and  remits  to  the  Commissaries  of  Edinbur^jh  to  take 
the  proof,  and  to  report  quam  primum.** 

Both  parties  reclaimed.     The  pursuer  prayed  the 

Court  to 

"  recal  the  said  interlocutor,  or  at  least,  in  respect  that  the  de- 
fender denies  the  acts  of  adultery  libelled,  and  that  no  proof 
thereof  has  been  allowed  to  the  pursuer,  to  remit  to  the  Lord 
Ordinary,  with  instructions  to  allow  both  parties  a  proof  of  their 
respective  averments,  and  to  each  a  conjunct  probation." 

The  defender  prayed  their  Lordships 

"  so  far  to  recal  the  above  interlocutor,  as  to  find  that  the  de- 
fender is  only  bound  to  prove  a  reconcilement  subsequent  to  the 
date  of  such  alleged  acts  of  adultery  as  are  relevantly  set  forth 
in  the  summons,  without  regard  to  any  charges  incompetently 
attempted  to  be  enlarged  or  altered  in  the  condescendence,  or 
otherwise  to  find  that  the  condescendence  is  not  sufficiently  spe- 
cific in  point  of  place  and  date,  and  not  relevant,  in  so  far  as  it 
sets  forth  an  act  of  adultery  alleged  to  have  been  committed 
posterior  to  the  date  of  the  summons  of  divorce  in  this  case/* 

On  the  21st  January  1832,  when  the  notes  came 
on  for  advising,  the  Court  ordered  mutual  cases.  The 
pursuer  pleaded — I.  Where  a  pursuer  of  an  action  of 
divorce  libels  various  acts  of  adultery,  and  is  met  with 
the  plea  ofremissiot  founded  on  facts  and  circumstancesi 
the  defender,  whilst  denying  all  the  acts  of  adultery, 
cannot  demand  a  proof  of  the  alleged  remissio,  and 
insist  in  the  meantime  that  no  proofbe  allowed  to  the 
pursuer  of  the  adultery.  Such  a  plea  is  adverse  to 
principle,  and  not  applicable  to  the  nature  of  the  de- 
fence. It  is  contradictory  to  deny  that  the  alleged 
acts  were  committed,  and  at  the  same  time  plead  re- 
missio  injuriarum^  which,  of  necessity,  implies  the  ex* 
istence  of  said  acts,  and  knowledge  and  forgiveness  of 
them.  The  proof  of  the  defence  ought  not  to  pre- 
cede the  proof  of  the  libel.  Such  a  course  is  neither 
competent,  expedient,  nor  practicable,  where  the 
charges  of  adultery  are  numerous,  and  the  remissio  or 
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alleged  reconciliation  is  only  to  be  implied  from  fiicta 
and  circumstiincei. — II.  The  defender's  plea  is  con- 
trary to  the  proper  form  of  pleading,  and  disconforra 
to  practice. — \stf  The  general  practice  of  the  Com- 
missary Coart,  in  cases  of  divorce,  was  according  to 
the  natural  and  ordinary  coarse  of  procedare,  by  al- 
lowing a  proof,  both  of  the  libel  and  of  the  defence  of 
remissio  at  the  same  time.  2c/,  In  a  few  particular 
cases,  where  the  defence  has  been  fomfided  on  a  written 
agreement  or  express  act,  which  could  adroit  of  im- 
mediate proof  and  would,  if  proved,  be  sufficient  to 
exclnde  the  libel,  the  Commissaries  have  allowed  a 
preliminary  proof  of  the  defence,  but  solely  by  way 
of  exception  or  departure  from  the  general  coarse 
of  proceeding.  Sd,  In  no  case  of  implied  remissio 
was  this  preliminary  proof  ever  allowed  to  a  defender, 
with  the  exception  of  the  case  of  Lady  Cunningham 
Fairley,  and  there  it  was  merely  done  as  per  incuriam  ; 
and  the  admitting  of  that  separate  proof  was  found 
to  be  extremely  inconvenient,  and  truly  prevented  the 
proper  decision  of  the  cause  in  the  ultimate  Court. 
— III.  The  defender's  plea  is  unjust  nnd  inexpedient 
in  itself.  The  proof  demanded  by  the  defender  may 
occupy  years — the  pursuer's  witnesses  may  die, — and 
thus,  oy  the  protracted  proof  of  fictitious  and  false 
defences,  the  pursuer  may  lose  his  case.  Answered 
— The  plea  of  remissio  is  of  the  nature  of  a  preliminary 
objection, — it  is  a  challenge  of  the  pursuer's  title» — 
a  bar  ex  perxonali  excepiione  ;  and  no  proof  on  the 
merits  can  be  allowed  till  it  is  disposed  of.  Why 
should  there  be  any  discussion  on  the  merits,  or  why 
should  the  parties  suffer  from  the  delay  and  expense 
of  a  proof  on  the  merits,  if  the  pursuer  is  ultimately 
found  to  have  been  altogether  barred  from  the  action ; 
and  how  can  any  husband  be  allowed  to  blacken  the 
character  of  his  wife,  and  destroy  the  peace  and  re- 
spectability of  her  family,  after  he  has  pardoned  the 
alleged  adultery,  and  barred  himself  effectually  from 
ever  obtaining  a  decree  of  divorce. — The  Court  then 
pronounced  this  interlocutor,  requesting  the  opinions 
of  the  other  Judges : 

**2\tt  February  )6d2.-— The  Lords,  considering  the  important 
nature  of  the  points  involved  in  the  cases  in  this  cause,  resolve 
to  require  the  opinions  of  the  other  Division,  and  of  the  per- 
manent Lords  Ordinary,  on  the  following  question :  — <  Whether 
generally,  and  particularly  in  this  case,  the  proof  of  the  remittio 
is  prejuaicial ;  and  Whether  it  ought  to  precede  the  proof  of 
adultery?' — Appoint,  for  this  purpose,  the  reclaiming  notes  and 
revised  cases  to  be  boxed  for  the  consideration  of  their  Lord- 
ships.** 

Lords  Justice- Clerk,  Mackenzie,  Fullerton,  Medwyn, 
Glenlee  and  Corehonse,  returned  the  followmg 
opinion  : — 

**  (1.)  We  doftot  think  it  can  be  laid  down  aslaw  generally,  that 
proof  of  renmsfo  of  adultery  is  prejudicial  in  an  action  of  divorce 
for  adultery.  We  see  no  good  reason  for  such  a  general  rule* 
It  does  not  appear  to  us  true,  that  the  plea  of  remitsio  stated  by  a 
defender,  in  an  action  of  divorce  for  adultery,  is  a  plea  against 
the  pursuer's  title  to  pursue,  in  any  strict  or  proper  sense,  so  as 
to  inter  the  necessity  or  propriety  of  deciding  upon  that  plea 
before  the  pursuer  is  allowed  to  proceed  upon  his  libel,  and  try 
the  question  thereby  raised.  A  defender  pleading  remissio  of 
this  kind,  instead  of  denying  the  title  to  pursue,  substantially 
admits  it,  and  pleads,  not  for  dismissal  of  the  action,  as  being 
•ned  by  a  party  not  duly  qualified  to  bring  it  to  decision,  but  for 
«u  absoWitAT  on  the  merits,  in  virtue  of  a  valid  defence,  and  that 


absolviter  final  and  conclosive,  as  being  obtained  agsintt  the  un- 
doubtedly fit  and  proper  pursuariB  the  matter.    Neither  do  we 
think  that  this  plea  can  be  viewed  a*  a  personal  objection,  in 
afiP'sense  inferring  that  it  must  be  tried  before  the  psnuer  is 
allowed  to  proceed  upon  his  libel.     If  it  can  be  viewed  saaper* 
sonal  objection  at  all,  it  certainly  is  not  one  distinct  from  the 
merits  of  the  caose.     Viewing  the  defence  of  rtmiasio  then  »  s 
plea  upon  the  merits,  we  conceive  the  general  rule  to  be,  tint 
the  proof  of  a  defence  on  the  merits,  not  admitting  the  truth  of 
the  libel,  is  not  prejudicial.    Lord  Stair  says,  "  If  the  defender 
propone  a  relevant  exception,  which  doth  not  import  the  verity 
of  the  libel,  a  term  is  assigned  to  the  pursuer  to  prove  the  libel, 
and  the  same  term  to  the  defender  to  prove  the  exception."  And 
we  think  that  this  rule  substantially  obtains  in  our  practice  still. 
Under  this  rule,  then,  if  the  defence  of  remissio  be  so  qualified 
as  not  to  admit  the  libel,  the  proof  of  it  cannot  be  generally 
prejudicial  to  the  proof  of  the  libeL     And  we  are  aware  of  no- 
thing in  the  nature  of  that  defence  that  could  warrant  admitting 
it  to  be  excepted  from  the  ordinary  rule,  and  being  mMe  gene^ 
rally  the  subject  of  an  opposite  rule.     It  is  said  diat  a  pafty 
ought  not  to  be  allowed  to  prove  adultery  against  bis  or  ber 
spouse,  who,  after  all,  may  tarn  oat  not  dtvordUa.   Tbst  seemi 
very  weak,  considering  that  if  the  defender  be  innocent,  the  in- 
nocence will  be  proved,  to  the  great  advantage  of  both  parties; 
and  that  if  the  defender  be  guilty,  the  pursuer  may  safely  be  left 
to  decide  upon  his  or  her  own  interest,  in  bringing  or  not  bring- 
ing out  that  guilt  judicially,— 4iot  to  mentioD  tbttt  a  defender 
refusing  to  go  into  evidence  on  such  a  point,  and  pleading  in  btf 
of  it  remission  must  hold  a  reputation  not  aensibly  better  than  if 
the  adultery  were  proven.     This  reason  of  expediency,  then, 
we  think  inadequate  to  support  a  rule  by  which,  in  contradiction 
to  the  ordinary  form  of  process,  the  proof  of  remission  wis  in 
all  cases  to  be  taken  and  decided  upon  prejudicially,  before  the 
facta  of  the  adultery  were  either  admitted  or  proven.    Betides 
other  objections  to  such  a  rule,  applicable  feneially  to  esses  of 
defence  not  admitting  the  libel,  Uiere  aeema  this  very  cogent 
one,  peculiarly  applicable  to  a  case  where  remissio  is  plesded, 
viz.  that  in  general  the  remission  is  attempted  to  be  established 
rebus  etfttetis ;  and  that  among  these,  the  fiict  of  adultery  baring 
actaally  been  committed,  and  the  preeiae  number,  time,  place, 
and  circumstances  of  the  acts  of  adultery,  must  be  essential  as 
part  of  the  evidence  in  the  question  of  remissto*    How  eaa  it  be 
imagined  to  be  ia  general  possible  to  judge  with  sccuncy, 
whether  a  person  knew  or  believed,  and  forgave  the  adultery  of 
his  or  her  spouse,  by  taking  evidence  of  the  conduct  of  that 
person,  without  inquiring  whether  there  actually  was  adultery 
or  not,  or  what  the  circumstances  of  that  adultery  were.    Cs* 
it  be  geuerally  indifferent,  in  a  question  of  knowledge  or  belief 
of  an^  fact,  that  the  fact  is  true  or  not  true  ?  Can  it  be  gene- 
rally indifferent  in  a  question  6f  probability  of  forgiveness,  what 
the  nature  and  circuaristances  of  the  injury  are?  We  think  not; 
and  therefore  that  there  is  the  reverse  of  any  peculiar  reason 
why  the  defence  oiremissiOf  in  an  action  of  divorce  for  adultery, 
should  be  generally  held  prejndidal  where  it  ia  so  qoalificd  as 
not  to  imply  an  admission  of  the  libeL     And  aa  we  see  no  suf- 
ficient reason  for  this,  neither  do  we  see  any  authority  for  it 
No  statute,  act  of  sederunt,  train  of  decisions,  dicCass  or  any 
thing  like  ancient  unvaried  practice,  establishes  any  such  general 
rule.     There  are  indeed,  some  cases  in  which  the  proof  of  rr- 
missio  was  allowed  to  be  taken  and  judged  of  before  the  proof 
of  adultery  commenced.     But  that  only  shows  that  in  certain 
special  cases,  this  mode  of  procedure  may  be  allowed,  which  ii 
quite  a  different  thing  from  finding  that  it  ia  generally  prejudi- 
cial.    There  seems  nothing  in  relation  to  cases  of  divorce  for 
adultf  ry,  more  than  in  reladon  to  others,  to  prevent  the  Coart, 
when  special  circumstances  make  it  reasonable  and  expedient, 
to  allow  a  proof  of  the  defence  prejadieially  to  that  of  the  libeL 
lu  case,  for  instance,  a  defender  in  a  process  of  adultery,  with- 
out admitting  guilt,  offers  a  proof  bv  oath  of  party,  or  probatire 
writ,  that  the  pursuer,  believing  guilt  to  exist  as  libelled,  did,  in 
express  words  forgive  it :  In  such  case,  it  is  obvious  that  the 
Ck>urt  might  reasonably  allow  a  proof  of  such  remission  before 
entering  upon  the  proof  of  adultery.    There  mav  even  be  cir- 
cumstances in  which  such  a  mode  of  piooeediog  shall  he  proper, 
where  the  proof  is  not  by  writ  or  oath.     Nor  ia  it  possible  to 
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drjNv  any  definite  line  in  tbifl  matter.  Eveiy  case  must  be  de- 
tcrmined  by  the  discretion  of  the  Court,  applied  to  its  own  special 
circumstances.  And  this  accordingly  appears  to  have  been  the 
practice.  Whether,  in  some  of  the  cases  that  are  mentioned  in 
the  papers,  the  discretion  of  the  Court  was  exercised  in  a  man- 
ner that  we  should  have  concurred  in,  we  perhaps  may  doubL 
But  that  is  of  little  consequence.  What  is  important  to  con- 
sider in  only  this,  'that  these  cases  certainly  do  not  afford  a  series 
of  decisions  establishing  that  a  general  and  inflexible  rule  ob^ 
t  tins,  that  a  proof  of  r^m  15^0  is  necessarily  prejudicial,  where 
the  party  pleading  it  does  not  admit  the  fact  of  adultery.  (2.) 
We  incline  to  answer  the  second  pnrt  of  the  question  also  in 
the  negative,  viz.  that  in  this  case,  the  proof  of  remUsio  ought 
not  to  be  held  prejudicial.  This  is  a  case  where  not  only  is  the 
proof  of  remisaio  not  a  proof  of  express  and  explicit  words  of 
remission,  or  a  proof  by  writ  or  oath  of  party,  but  where  both 
the  knowledge  or  belief  of  the  acts  of  adultery,  and  the  foj^ve- 
ness  of  these  acts,  known  or  believed,  arc  offered  to  be  proven 
in  a  great  measure  rebus etjad'n ;  and  it  is  a  case  where,  on  the 
whole,  we  think  it  plain,  that  until  it  be  ascertained  whether 
adultery  was  committed  or  not,  and  if  it  was,  then  until  the 
number,  time,  place,  and  circumstances  of  the  acts  of  adultery 
be  ascertained,  it  is  impossible  to  expect  safely  and  accurately 
to  judge  of  the  evidence  ofremissio  as  applicable  to  all  of  these 
acts.  (3.)  We  see  no  reason  why  the  proof  of  remissio  should 
precede  that  of  adultery,  but  the  reverse.  If  the  former  is  not 
to  be  held  prejudicial,  so  as  to  be  judged  of  before  the  latter  is 
commenced,  the  taking  it  first  would,  we  think,  be  a  useless 
disordering  and  inversion  of  the  natural  order  of  the  cause ;  and 
could  not  fail  to  produce  much  confusion,  difficulty,  and  need- 
less length  and  waste  of  time  in  the  proof  ofremissio.  For  in  this 
way  the  proof  of  remisiio,  i.  e.  of  the  pursuer's  knowledge  or 
belief  and  his  forgiveness,  must  be  applied  hypothetically  Jto 
nil  the  acts  of  adultery  alleged,  whether  these  truly  happened  or 
not,  and  whether  they  be  provable  or  not ;  and  after  all  that  waa 
gone  into,  great  part  of  it  might  turn  out  wholly  useless.  There- 
fore we  think  this  last  question  must  be  answered  in  the  nega- 
tive." 

Lord  Moncreiff  added  the  following  remarks :— *• 

"  I  entirely  concur  in  this  opinion.  I  have  only  to  add,  that, 
thinking,  in  pmnt  of  principle,  that  there  is  no  ground  for  laying 
down  any  general  rule  that  the  proof  of  remissio  ought  to  pre- 
cede the  proof  of  adulteryf  and  that  the  circumstances  of  this 
case  are  by  no  means  such  as  to  render  that  course  just  or  ex- 
pedient, there  is  evidently  this  strong  reason  against  it,  that  the 
evidence  of  the  adultery  might  be  lost  or  greatly  weakened  by 
the  lapse  of  time  during  the  hypothetical  investigation  of  the 
question  of  remissio ;  and  farther,  that  the  husband's  remedy,  if 
there  be  adultery  and  no  remission,  might  be  unjustly  ddayed.** 

Lord  Meadowbank  gave  Ihe  following  opinion : 

"  I  am  of  opinion  that  ^nerally,  and  in  the  present  case, 
the  plea  of  remissio  is  prejudicial ;  and  both  upon  principle, 
and  according  to  the  inveterate  practice  of  the  Consistorial 
Court,  sanctioned  by  this  Court  and  the  House  of  Lords,  the 
proof  establishing  it  ought  to  precede  the  proof  of  adultery. 
In  fact,  the  latter  seems  to  follow  as  a  necessarv  consequence 
of  the  former.  Before  considering  more  particularly  the  grounds 
of  this  opinion,  it  is  necessary  to  be  kept  in  view  that  no 
proper  analogy  can  be  drawn  between  cases  of  this  description 
and  others,  and  that  no  general  rule  relative  to  the  practice  in 
the  latter  can  be  justly  made  applicable  to  cases  of  divorce. 
Questions  of  this  kind  are  sui  generis,  being  questions  of  status ; 
hence  the  process  does  not  even  originate  from  the  mere  consent 
of  the  private  parties  more  immediately  connected  with  the  re- 
sult. The  public  have  an  interest,  that  when  the  relation  of 
husband  and  wife  is  once  constituted,  it  should  be  maintained 
and  not  dissolved,  except  upon  those  grounds  alone  which  the 
law  has  declared  to  be  sufficient  to  warrant  its  dissolution.  To 
enforce  this  interest  effectually,  the  concurrence  of  the  procu- 
rator fiscal  is  indispensably  required  as  the  preliminary  step  of 
the  procedure  in  a  process  of  divorce ;  and  moreover,  and  unlike 
all  other  actions,  a  plea  of  guilty,  or  a  confession  of  the  fact 
charged;  preferred  by  the  decoder  in  such  cases,  goes  for  no- 


thing. Before  decree  can  issue,  a  proof  of  the  adultery  must 
be  adduced  and  laid  before  the  Court,  and  even  then  the  Jbdge, 
ex  proprio  motu,  and  on  grounds  not  only  not  pleaded,  but  ex- 
pressly waived  by  the  parties,  frequently  refuses  to  grant  the 
divorce.  Of  this,  the  decisions  in  the  class  of  cases  relative  to 
the  divorce  of  parties  married  in  England,  afford  a  clear  and 
striking  example.  I  apprehend  it  therefore  to  be  impossible  to 
find  any  just  analogy  between  the  present  and  those  cases  in 
which  there  is  not  a  third  party,  like  the  public,  having  an  in- 
terest, and  where  there  is  not  also  this  specialty,  that  the  admis- 
sion of  the  defender  is  in  truth  construed  into  a  denial,  or  ra- 
ther where  the  plea  of  guilty  or  not  guilty  is  precisely  similar 
in  effect  as  to  the  issue  of  the  cause.  In  questions  of  divorce, 
too,  the  plea  of  remissio  is  not  a  plea  to  the  relevancy  of  the 
libel,  but  is  a  plea  to  the  competency  of  the  pursuer  proceed- 
ing in  his  action.  It  in  truth  admits  the  relevancy,  but  objects 
to  the  competency.  It  amounts  to  this,  that  assuming  the  state- 
ment of  the  pursuer  to  be  true,  he  is  nevertheless  barred,  per~ 
sonali  exceptione,  from  originating  any  proceeding  in  his  action. 
It  neither  necessarily  admits  nor  denies  the  facts  libelled,  and 
that  upon  the  principle  peculiar  to  the  action  to  which  I  have 
already  referred.  It  barely  assumes  them  to  be  true,  and  the 
pursuer,  it  is  obvious,  can  suffer  no  injustice  by  the  defender 
being  allowed  to  assume  the  statement  to  be  correct  on  which 
his  own  action  is  founded,  and  as  sufficient  to  originate  the  per- 
sonal exception  to  his  farther  procedure.  It  hence  has,  in  truth, 
no  necessary  connection  with  the  merits  of  the  action ;  for  these 
may  be  all  with  the  pursuer  in  so  far  as  the  truth  of  the  facts  is 
concerned,  and  yet  he  may  be  barred  from  success  by  his  want 
of  interest  to  establish  their  veracity.  Besides,  the  favourable 
principle  on  which  the  plea  of  remissio  is  admitted,  almost  eii- 
titles  it  to  be  taken  as  preliminary  to  all  other  procedure.  It 
supposes  the  possibility  that  the  affection  of  the  innocent  party 
may  survive  the  sense  of  injury.  Its  object  is  to  heal  domestic 
misunderstanding,  and  to  maintain  the  parties  together  in  the  re- 
lation of  husband  and  wife,  which,  af^er  marriage  has  been  once 
contracted,  is,  in  contemplation  of  law,  an  object  of  even  public 
importance;  but  this  would,  of  course  be,  in  some  measure* 
counteracted  by  not  admitting  the  plea  of  remissio  as  prejudicial 
and  preliminary.  For  in  many  cases  the  proof  of  adultery  may 
be  defective,  yet,  in  the  course  of  that  proof,  indiscretions  m«y 
be  established  necessarily  leading  to  the  future  discomfort  of  the 
parties,  or  even  to  the  destruction  ef  their  domestic  peace,  which, 
if  no  record  of  them  remained,  might  soon  be  buried  in  obli- 
vion :  and  yet  this  evil,  it  is  obvious,  would  be  prevented  by  de- 
termining the  effect  of  the  alleged  condonation  as  the  prelimi- 
nary step  of  the  process.  It  seems  therefore  to  be  in  truth  a 
plea,  the  discussion  of  which  the  procurator- fiscal  even  has  an 
interest  to  insist  upon  being  entertained  as  preliminary,  both 
with  the  view  I  have  referred  to,  and  with  that  of  preventing 
exhibitions  of  depravity  prejudicial  to  good  morals,  with  which 
prooft  in  such  cases  must  necessarily  be  accompanied.  Accord- 
ingly, in  the  cases  which  have  occurred  in  the  Consistorial  Court, 
this  general  principle  seems  to  have  been  recognised,  and  the 
plea  of  remissio  entertained  as  preliminary  and  prejudicial.  The 
first  of  these  to  which  I  would  parricularly  refer,  is  that  of 
Steedman,  decided  in  the  year  1741,  in  which 'the  Commissaries, 
'*  in  regard  the  defence  of  reconciliation  was  laid  so  strong  as  to 
exclude  the  libel,  before  answer,  allowed  the  defender  to  prove 
her  defence  as  laid,  and  allowed  the  pursuer  a  conjunct  proba- 
tion thereanent,  and  suspended  the  taking  the  proof  of  the  libel 
until  the  proof  of  the  defence  is  concluded  and  advised."  After 
this  came  the  case  of  Sir  James  Colquhoun  in  the  year  1805. 
In  that  case,  the  acts  inferring  adultery  had,  it  was  alleged,  been 
committed  by  the  defender  in  the  years  1792  and  1793,  nearly 
ten  years  before  the  action  was  commenced.  In  that  action  Lady 
Colquhoun  denied  the  truth  of  the  libel,  but  alternatively  she 
pleaded,  that  after  the  pursuer  knew  of  the  facts  libelled,  he  had 
continued  to  cohabit  with  her  at  bed  and  board,  and  had  so  grant- 
ed her  a  remissio  injuria.  This  second  plea  ii'cs  entertained  by 
the  Commissaries  as  preliminary ;  and  the  pursuer,  long  after  he 
had  taken  the  oath  of  calumny,  was  required  to  appear  and  un- 
dergo a  judicial  examinaHon,  "  at  what  time,  and  by  what  means 
he  first  came  to  the  knowledge  of  the  facts  stated  in  the  libel 
and  condescendence  to  have  hnppened  in  the  year  1793."     This 
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examination  was  ordained  to  be  taken  on  special  interrogatoriesi 
calculated  to  bring  out  answers  leading  to  the  result  that  the 
pursuer  had  reason  to  entertain  suspicion  of  bis  wife  during  the 

.  period  of  the  cohabitation  subsequent  to  the  acts  of  adultery 
libelled  on  ;  and  although  some  of  the  interrogatories  were  ob- 
jected to,  this  course  of  procedure  received  the  sanction,  first  of 
the  Commissaries  and  then  of  this  Court.  The  defender  was 
then  obliged  to  abandon  her  plea  of  remistio ;  but  that  makes 
no  difference  on  the  point  now  under  consideration.  Then  fol- 
lowed the  case  of  Duncan,  in  which  the  wife  also  expressly  de- 
nied the  adultery,  and  the  husband  therefore  pleaded  that  '*  the 

.plea  of  forgiveness  cannot  be  listened  to,  when  in  the  same 
oreath  the  defender  pleads  she  never  was  guilty  of  adultery  at 
all ;  because  a  crime  must  be  admitted  before  it  can  be  forgiven." 
But  this  was  disregarded,  first  by  the  Commissaries,  and  after- 
wards by  this  Court,  and  proof  of  the  rrmujtb  was  allowed  as 
a  preliminary  and  prejudicial  defence.  Next  came  the  case  of 
Hutchison  in  1819,  where  the  proof  of  circumstances  inferring 

'  condonation,  after  suspicion  of  the  fact  of  adultery  was  enter- 
tained, was  allowed  to  proceed  before  the  proof  of  the  libel  was 
permitted  to  be  taken ;  and  immediately  thereafter  followed  the 
case  of  Sir  William  Cunningham  Fairley  (every  step  of  which 

.  was  anxiously  and  pertinaciously  contested  in  the  Consistorial 
Court,  before  this  Court,  and  in  the  House  of  Lords),  when 
the  same  course  was  followed.     In  that  case  there  was  a  conde- 

'  scendence  lodged  of  the  acts  of  adultery  libelled,  but  the  Court, 
before  allowing  a  proof  of  those  acts,  ex  propria  motu,  ordained 
the  pursuer  to  condescend  upon  the  time  when  he  was  *'  first 
informed,  or  had  reason  to  believe  the  criminal  intercourse  of 
the  defender  with  James  Begbie,  mentioned  in  the  process."  The 
condescendence  given  in  upon  this  order  not  being  satisfactory, 
a  second,  aud  then,  a  third  condescendence  was  ordered,  after 
which  a  proof  of  her  plea  of  condonation  was  allowed  to  the  de- 
fender. This,  it  will  be  particularly  observed,  was  all  done  ex 
parte  judicit,  in  consequence  of  the  interest  which  the  law  and 
the  public  had  to  maintain  the  relation  of  marriage  betwixt 
the  parties,  if  it  could  be  maintained,  and  to  prevent  those  dis- 
closures which  would  be  injurious  and  unnecessary,  if  the  facts 
inferring  condonation  were  capable  of  being  established,  as  the 
first  step  of  proceeding  in  that  case.  The  pursuer  was  then  or- 
dained to  appear  and  undei^  a  judicial  examination  of  the  facts 
therein  stated ;  and  the  declaration  not  having  been  held  suf- 
ficient to  instruct  the  defence  of  remissio  injurix,  first,  an  ad- 
ditional condescendence  was  ordered,  and  then  a  proof  of  the 
circumstances  inferring  the  pursueT*s  belief  of  the  defender*s 
guilt,  and  of  those  relating  to  the  remission  of  her  offence,  was 

'  allowed,  in  the  first  instance,  to  be  taken.  This  interlocutor  was 
brought  under  review,  upon  the  ground  that  the  proof  of  adultery 
ought  first  to  be  established  ;  but  the  course  of  allowing  a  proof 
of  the  remissio  was  adhered  to,  and  the  pursuer  was  obliged  to  ad- 
vance a  sum  of  money  to  enable  the  defender  to  lead  that  proof. 
The  case  was  appealed,  upon  the  ground  that  the  proof  was  inade- 
quate to  establish  the  defence,  and  the  House  of  Lords  remitted 
the  whole  generally,  and  mainly  with  the  view  of  enabling  this 
Court  to  consider  whether  there  was  sufficient  evidence  of  Sir 
William  Cunningham  having  been  cognizant  of  the  facts  on 
which  the  libel  was  founded  at  the  time  that  those  on  which 
the  plea  of  remisno  was  maintained  were  alleged  to  have  taken 

C*  ce ;  but  nothing  was  either  said  or  done  in  the  House  of 
rds  from  which  it  could  be  inferred  that  the  order  of  pleading 
was  deemed  to  have  been  inverted.  On  the  contrary,  the  Lord 
Chancellor  expressly  laid  it  down  that  "  in  those  cases  where 
the  husband  declares  that  he  knows,  or  that  he  believes,  his  wife 
has  been  guilty  of  adultery,  or  where  it  is  stated  to  him  in  an 
authentic  way  that  she  has  been,  and  afterwards  he  thinks  proper 
to  pardon  the  offence  by  his  conduct,  there  appears  to  be  no  ne- 
cessity at  all  to  inquire  into  the  proof  of  the  act  of  adultery; 
for,  taking  it  that  the  act  of  adultery  was  committed,  there  has 
been  a  remitsio  iryurug.  **  Nor  was  this  view  of  the  case  disputed 
when  it  returned  from  the  House  of  Lords.  It  was  fairly  admit- 
ted, in  the  discussions  which  took  place  in  the  course  of  the 
hearing  in  the  First  Division,  that  the  defender  was  placed  in  a 
situation  in  which  she  was  entitled  to  plead  alternatively — in  the 
Jirtt  place,  to  deny  the  alleged  guilt,  and  in  the  next  place,  to 
nuiintain,  that  even  assuming  the  guilty  the  accuser  was  barred 


from  complaining,  by  a  course  of  conduct  implying  forgiveness  of 
it :  in  short,  that  it  was  competent  for  the  defender  to  say  that 
she  never  did  inflict  the  alleged  injury;  but  even  assuming  that 
she  had,  that  the  pursuer  must  be  hield,  from  the  conduct  he  ex- 
hibited, to  have  forgiven  it.     In  fact,  the  whole  question  discus- 
sed, after  the  case  was  remitted,  related  to  the  extent  of  the 
antecedent  knowledge,  which  in  all  cases  ought  to  be  required 
from  the  party  against  whom  the  plea  of  remktio  was  proponed ; 
but  as  to  the  plea  itself  being  prejudicial  and  preliminary,  no 
doubt  was  entertained.     Accordingly,  in  the  next  case  which 
occurred,  namely,  that  of  Macdonald  of  Staffa,  the  same  course 
of  proceeding  was  adopted  ;  and  although  its  regularity  formed 
the  subject  of  much  discussion  and  dispute,  it  received  the  sanc< 
tion  of  the  Commissaries,  and  afterwards  of  this  Court.     No 
doubt,  previous  to  the  first  of  the  cases  to  which  I  have  referred, 
some  seem  to  have  occurred,  in  which,  at  first  sight,  it  would 
appear  a  different  course  had  been  adopted ;  but  the  apparent 
deviation  can  easily  be  accounted  for  othenvise  by  an  examina- 
tion of  the  particulars.     First,  In  the  case  of  Tarbet,  it  appear* 
that  the  defender  was  abroad  when  the  action  was  instituted,  and 
the  proof  of  her  guiU  had  been  allowed  and  taken  before  she 
appeared  in  the  action  at  all,  and  had  the  means  of  preferring 
any  plea  whatsoever.     Secondly,  In  the  case  of  Waucfaope,  the 
proof  of  condonation  which  was  offered  was  a  reference  to  the 
pursuer's  oath  as  to  the  understanding  of  parties  at  entering  into 
an  agreement  which  was  said  to  infer  a  remissio  \f\jvri4r ,  but 
even  there,  that  proof  was  taken  before  the  proof  of  adultery 
was  allowed.  -«And  lastfy.  In  the  case  of  Dalmahoy,  the  proof 
of  adultery  had  been  led  before  the  appearance  of  the  party  fcr 
whom  the  plea  of  remissio  was  entertained.    None  of  these  ra^e«, 
therefore,  at  all  affect  the  uniformity  of  the  practice  to  which  I 
have  referred,  any  more  than  the  proceedings  in  those  (which, 
in  truth,  are  the  most  numerous)  where  the  plea  in  question 
emerged  out  of  the  circumstances  established  m  the  course  of 
proving  the  adultery.     In  the  case  of  Greenhill,  June  16,  1824, 
which  is  much  relied  on  by  the  pursuer,  the  question  now  under 
consideration  neither  was,  nor  could  have  been  determined.     In 
fact,  only  two  points  were  there  decided  by  the  Court,  1st,  That 
after  the  oath  of  calumny  was  taken,  a  proof  of  collusion  wa«  in- 
competent ;  and  2d/y,   That  the  deeree  of  dirorce  must  is^ne 
without  being  qualified  with  certain  restrictions.     There,  indeed, 
the  parties  had  expressly  waived  the  plea  of  rewi^io^  and  the 
proof  of  the  circumstances  from  which  it  was  inferred  had  been 
superseded  of  consent.     In  opposition  to  this  course  of  practice, 
which  appears  to  me  to  be  uniform  and  nearly  invariable,  the  only 
plausible  argument  which  has  been  relied  on  if^  that  which  antes  f re  m 
the  great  difficulty  of  judging  with  accuracy  whether  the  individo&l 
against  whom  the  plea  of  remisiio  is  preferred,  knew  or  believHi 
and  forgave  the  injury  he  complained  of,  without  first  ascertain- 
ing whether  there  actually  had  been  adultery  committed  or  not,  or 
what  the  circumstances  were  by  which  the  crime  had  been  at- 
tended.   But  this  view  of  the  sulnect  does  not,  by  any  roewis, 
seem  to  me  to  be  well  founded.     In  no  case  with  which  I  am 
acquainted  has  it  ever  been  required,  thst  in  order  to  found  a 
plett  of  remissio,  there  should  be  a  proof  of  actual  guilt.     It  can 
never,  therefore,  be  a  pre*requisite  to  this  plea,  that  either  actual 
observation  or  certain  knowledge  of  the  guilt  should  be  establish- 
ed, for  there  can  be  no  room  for  either  without  the  existence  of 
actual  guilt.     Indeed,  were  it  so,  the  only  admissible  proof  of 
such  knowledge  and  belief  would  be  the  writ  or  oath  of  the  party 
against  whom  the  plea  is  maintained.     A  proof  of  facts  and  cir- 
cumstances, inferring  knowledge  and  belief,  never  could  have 
been  completely  admitted.     Yet,  in  the  course  of  a  century  and 
a  half,  such  proofs  have  been  admitted  over  and  over  again,  and 
been  sanctioned  aa  legal,  both  in  the  Commissary  Court  and  the 
House  of  Lordsi     In  order,  however,  the  better  to  explain  the 
grounds  of  my  opinion  on  this  part  of  the  subiecrt,  it  is  necessary 
to  point  out  what  in  such  cases  it  has  been  held  requiaite  to  esta- 
blish, as  inferring  knowledge  and  belief  on  the  part  of  the  imti- 
vidual  against  whom  the  plea  has  been  preferred.     (1.)  In  the 
Jirst  place,  wherever  the  condonation  pleaded  has  been  aubsequt  nt 
to  raising  the  action  of  divorce,  it  has  been  uniformly  admitted 
that  the  belief  was  to  be  inferred,  and  no  further  inquiry  on  that 
point  was  necessary.    By  raising  the  action,  the  party,  ^so/nctt% 
has  declared  his  previous  knowledge,  and  indeed,  by  takii^  the 
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obth  of  calumny,  in  which  he  hu  deponed  to  his  belief  of  Che 
defender's  guilt,  farther  proof  as  against  him  would  be  absurd. 
To  make  out  the  plea  in  such  cases,  all  that  is  required  is  to  in- 
stract  that  the  alleged  guilt  was  forgiven.    (2. )  But  in  those  cases 
where  the  previous  knowledge  of  the  guilt,  and  the  condonation 
are  alleged  to  have  taken  place  antecedent  to  raising  the  action, 
it  must,  no  doubt,  be  a  more  delicate  question,  to  determine 
what  circumstances  are  sqfficient  to  establish  the  necessary  de- 
gree of  knowledge  and  belief,  and  various  views  have  been  enter- 
tained upon  the  subject;  but  as  far  as  I  can  gather,  from  care- 
fully considering  the  cases  which  have  been  determined,  the  rule 
his  been  to  require  evidence  of  facts  and  circumstances  sufficient 
to  establish,  not  what  others  might  have  thought  of  the  guilt  of 
the  adultery  which  was  alleged  to  have  been  pardoned,  but  what 
the  party  against  whom  the  plea  of  condonation  was  used,  must 
or  ought  of  himself  to  have  believed  regarding  it.     It  has  not 
been  a  rule  of  practice  to  infer  belief  on  the  arbitrary  principle 
of  assuming  that  another  must  have  believed,  because  the  Judge 
himself  would,  under  such  circumstances,  have  believed  the  guilt, 
bat  to  consider  whether,  under  the  circumstances  established,  any 
Dian  in  his  sane  mind  could  have  entertained  a  doubt  of  that 
guilt.     In  short,  the  rule  adopted  in  this  class  of  questions  has 
been  similar  to  that  which  regulates  several  in  other  branches  of 
tbe  \aw  of  Scotland.     For  instance,  put  the  case  that  an  indivi- . 
dual  defends  himself  against  a  charge  of  murder,  upon  the  plea 
of  bis  having  perpetrated  the  act  when  under  bodily  fear :  There, 
it  is  well  known,  his  own  statement  of  that  terror  will  not  avail 
him  any  more  than  the  mere  fact,  that  he  actually  was  under 
such  apprehension  when  the  murder  was  committed.     To  sue- 
c^ed  in  his  plea,  he  must  establish  that  he  was  under  a  reason- 
able dread  of  personal  danger — that  he  did  not  labour  under  a 
vain  terror,  or  a  sudden  panic — that  he  did  not  act  from  mere 
timidity  of  temper,  but  that  the  circumstances  in  which  he  was 
placed  would  reasonably  have  created  bodily  fear  in  a  man  of 
a  constant  and  firm  mind.     Without  establishing  this,  his  justi- 
fication would  go  for  nothing,  the  rule  being,  that  the  individual 
feeling  is  of  no  consideration,  every  thing  being  made  to  depend 
on  what  the  party  ought  to  have  felt  in  such  a  predicament.    In 
like  nnanner,  in  the  present  class  of  cases,  I  take  the  rule  to  be, 
that  the  Judge,  in  weighing  the  import  of  the  evidence  as  to 
knowledge  and  belief,  is  to  look,  not  to  what  the  individual 
might  actually  have  believed,  but  what  he  ought  to  have  believed, 
when  certain  facts  and  circumstances  were  brought  under  his 
contemplation.     And  this  view  of  the  case  seems  to  me  to  be 
confirmed  beyond  all  doubt  by  the  proceedings  in  the  different 
cases  to  which  I  have  previously  referred.     In  particular,  in  the 
case  of  Mackintosh,  it  was  specially  found,  "  that  after  the  pur- 
suer separating  from  the  defender,  upon  her  being  reputed  guilty 
of  the  facts  libelled,  he  was  reconciled,**  &c.  relevant  to  found 
the  plea  of  remissio.     In  like  manner,  in  the  case  of  Wauchope, 
in  which  the  remit  to  proof  was  to  a  similar  effect ;  and  in  the 
case  of  HutchisDn,  where  the  proof  of  reconciliation  was  ad- 
mitted after  it  was  known  to  the  pursuer  (and  nothing  more  was 
alleged  to  have  been  known)  that  the  defender  had  been  seen 
walking  with  her  supposed  paramour,  under  suspicious  circum- 
stances, on  the  Links  of  Leith,  late  at  night.     Such  also  was 
tlie  principle  on  which  the  ease  of  Sir  James  Colquhoun  and 
that  of  Sir  W.  Cunningham  Fairley  were  ultimately  decided. 
In  short,  as  it  appears  to  me,  the  rule  is,  that  after  the  pursuer 
has  been  proved  to  have  seen  such  conduct,  or  received  such 
information  as  ought  to  have  prevented  his  entertaining  a  ra- 
tional ground  of  doubt  that  the  defender  has  been  in  a  situation 
which,  according  to  all  common  sense  and  reason,  was  incon- 
sistent with  her  innocence  and  his  own  honour,  and  after  he  has 
upbraided  her  with  her  offence,  generally,  and  still  more  if  he 
has  done  so  with  one  individual,  and  then  after  proclaiming  his 
belief  of  her  guilt  to  the  world,  either  by  expelling  her  from  his 
house,  or  displacing  her  from  her  situation  at  the  head  of  his 
family,  he  has  yet  been  reconciled  to  and  cohabited  with  her, 
he  is  held  to  be  barred  from  insisting  in  his  action  of  divorce. 
'Sow,  holding  the  rule  of  law  to  have  been  here  correctly  stated, 
it   humbly  appears  to  me,  that  it  follows  that  there  is  no  in- 
consistency in  allowing  a  proof  of  the  forgiveness  of  the  aduU 
tery   whicn  is  denied ;  and  that  from  the  nature  of  the  proof 
of   knowledge  aud  belief  of  the  guilt  which  is  required,  the 


admission  of  the  plea,  and  the  evidence  in  support  of  it  as 
preliminary  and  prejudicial,  is  both  necessary  and  expedient. 
When  I  am  called  upon,  therefore,  to  apply  these  views  to  the 
present  case,  where  tbe  defence  of  remissio  **  is  laid  so  strong  as 
to  exclude  the  libel,'*  I  cannot  doubt  of  tbe  propriety  of  allowing 
the  proof  offered  by  the  defender  in  support  of  her  plea  of  re 
misno,  to  be  taken  before  that  of  adultery.     In  the  first  place,  it 
is  offered  to  be  proved  that  the  pursuer  accused  her  publicly  of 
tbe  crime,  and  that  over  and  over  again,— that  he  accused  her  of 
it  to  her  mother, — that  he  repeatedly  charged  her  paramour  with 
his  offence, — that  on  that  account  be  refused  to  pay  him  his 
wages, — that  he  then  finally  dismissed  his  wife  from  his  house, 
after  publicly  upbraiding  her  with  the  adultery  before  his  family 
and  servants, — and  that,  last  of  all,  in  an  action  raised  against 
him  by  his  servant  for  payment  of  his  wages,  he  proved  his  belief 
of  the  accusations  he  had  made  against  his  wife  and  him,  by 
making  tbe  guilt  of  both  tbe  ground  of  his  defence.     Now,  it 
does  not  seem  to  me  impossible  that  such  a  train  of  facts  can  be 
established  without  arriving  at  this  conclusion,  that  tbe  pursuer 
ought  to  have  believed,  and  must  have  believed,  when  all  this 
took  place,  that  his  wife  was  guilty  of  the  crime  with  which  he 
charged  her,  and  which  now  forms  the  statement  of  facts  on 
which  his  action  proceeds.     Indeed,  I  do  not  see  how  any  rational  - 
person  could  have  such  facts  established  ^against  him,  and  that  ' 
at  tbe  same  time  he  should  be  allowed  to  say,  **  they  are  all  true, 
but  I  know  nothing  how  the  truth  lay.     I  did  not  believe,  nor  had  ' 
I  reason  to  belle ve«  one  word  of  what  I  was  saying  during  the 
whole  time  they  occurred.     They  might  be  true  or  false  for  ' 
aught  I  knew,  and  I  am  entitled  now  to  aver  I  disbelieved  all  I ' 
said ;  though  I  took  upon  me  to  act  in  the  manner  which  I  did,  - 
I  have  nothing  to  allege  now  that  I  did  not  allege  then.**     It  - 
seems  to  me  to  be  utterly  inconsistent  with  justice  and  with  ' 
common  sense,  to  allow  of  such  a  mode  of  proceeding ;  and  as  it 
was  after  these  occurrences  that  the  reconciliation  is  alleged  to  ' 
have  taken  place,  I  cannot  discover  how  it  is  possible,  without ' 
going  in  the  direct  face  of  the  uniform  practice  to  which  I  have  ' 
referred,  to  refuse  to  allow  the  proof  which  is  now  offered.     I ' 
shall  only  say,  in  conclusion,  that  the  present  appears  to  me  a 
question  of  very  great  importance.      This  Court  is  only  now 
commencing  the  administration  of  a  branch  of  jurisdiction  which 
was  formerly  exclusively  annexed  to  the  Consistorial  Ck>urt ;  and 
it  seems  most  desirable  that,  without  strong  and  manifest  rea- 
son, the  course  of  practice  which  was  followed  in  the  latter, 
should  not  be  abandoned.     One  of  the  greatest  objections  to 
questions  of  divorce  being  brought  originally  for  adjudication  in  > 
this  Court,  was  justly  rested  upon  the  probable  injury  which 
would  be  done  to  public  morals,  by  the  more  extensive  disclosure 
which  would  thereby  be  given  to  the  details  necessarily  em- 
bodied in  all  such  cases.     Now,  it  must  be  manifest  that  this 
evil  will  be  greatly  increased  by  not  admitting  the  plea  of  re- 
mitsiot  as  preliminary  and  prejudicial,  and  by  requiring,  in  cases 
of  the  present  description,  a  proof  of  the  adultery  before  enter- 
taining and  determining  that  plea  by  which  such  disgusting  ex- 
posure would  be  altogether  avoided.     Upon  the  ground,  there- 
fore, of  its  being  more  agreeable  to  principle,  of  its  being  con- 
sonant to  practice,  and  well-founded  in  general  expediency,  I  am 
of  opinion  that  the  proof  offered  in  this  case,  in  support  of  the 
plea  of  remissio,  should  be  allowed  to  proceed,  before  requiring 
that  tendered  as  to  the  merits  of  the  cause." 

Lord  Criogletie  returned  this  opinion : — 

**  I  have  perused  the  opinion  of  Lord  Meadowbank,  in 
which  he  has  most  ably  and  fully  disclosed  the  principles  as 
well  as  quoted  the  authorities  which  govern  this  case;  and, 
entirely  concurring  with  his  Lordship,  it  is  only  necessary  to 
add,  that  I  think  that  the  principle  contended  for  by  the  defender, 
is  clearly  made  out  in  every  case  quoted  by  the  pursuer  himself, 
viz.  that  where  tbe  facts  alleged  by  the  husband  against  his  wife, 
on  which  the  action  is  founded,  become  known  to  him,  and,  after 
such  knowledge,  he  cohabits  and  sleeps  with  her,  his  conduct 
amounts  to  a  remissio  injuritBt  to  a  dischai^  of  the  action.  The 
facts,  of  course,  necessary  for  the  wife  to  allege  are^  that  her 
delinquency,  whether  true  or  alleged,  were  known  to,  op  believed 
by  her  husband,  in  spite  of  which  he  cohabited  with  her;  and  if 
she  aver  this  pointedly,  the  proof  of  the  fact  is  prejudicial  to  th« 
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action ;  because,  if  proved,  it  amounts  to  a  discbarge.     In  the 
case  of  Sir  William  Cunningham  Faiiiey,  carried  by  appeal  to 
the  House  of  Lords,  Lord  Eldon  observed,  '  On  a  plea  of  re- 
missi4)  inJuruEt  before  you  can  permit  the  party  to  go  on  to  prove 
4bere  was  adultery  committed,  you  ought  to  have  some  evidence 
pregnant  with  proof,  tending  to  conviction,  that  he  actually  did 
believe  that  she  had  been  guilty  of  adultery,  before  you  can  say 
that  the  subsequent  declarations  and  subsequent  conduct  amounts 
to  that  defence.*'    Now,  in  this  case,  a%  one  of  relevancy,  we 
must  take  the  averments  of  the  defender  as  truths,  and  consider 
whether  they  amount  to  conviction,  that  the  pursuer  did  actually 
believe  that  the  defender  had  been  guilty  of  adultery.     She  says 
that  he  accused  her  publicly ;  that  he  accused  her  to  her  mother, 
and  to  her  brother ;  that  he  accused  her  paramour,  to  whom  he 
refused  to  pay  his  wages,  because  he  had  committed  adultery 
with  his  wijfe ;  and  in  an  action  in  the  Sheriff  Court  against  him 
for  these  wages,  be  put  in  a  defence  bottomed  on  that  assertion. 
I  have  not  ascertained  the  date  of  that  defence,  and  incline  to 
believe  that  it  was  f^sterior  to  the  pursuer  finally  dismissing  his 
wife  from  his  house.     But  the  use  which  I  make  of  ic,  is  to 
prove  that  he  was  equally  convinced  of  the  f^cl  when  he  accused 
the  man  before  his  fellow-servants,  and  refused  to  pay  his  wages, 
as  he  afterwards  was,  when  he  pleaded  it  as  a  defence  in  a  Court 
of  Justice.     After  these  accusations,  in  presence  of  her  mother 
and  brother,  he  publicly  charged  her  with  the  crime,  in  presence 
of  the  servants,  and  turned  her  out  of  the  house.     She  went  to 
her  brother's,  and  was  received  back  on  31  st  May,  from  which 
day  till  7ch  June,  they  cohabited  and  slept  together  as  man  and 
wife.     The  pursuer  has  denied  this,  no  doubt,  though  he  admits 
the  defence  in  the  Sheriff  Court.     But  his  denial  is  nothing  to 
the  purpose.     The  question  is,  are  the  facts  relevant?     For  if 
they  be,  they  must  be  sent  to  proof.     Had  he  admitted  the 
whole,  I  cannot  have  a  doubt  that  the  Court  would  not  have 
sustained  his  action  ;  and  if  so,  it  appears  to  me  that  a  proof 
ought  to  be  allowed ;  and  as  the  facts  are  few  and  simple,  they 
can  be  speedily  ascertained.     Could  I  view  the  plea  of  remitdo 
as  one  on  the  merits  of  the  case,  I  might  be  of  a  different  opi- 
nion ;  but  1  cannot  view  it  in  that  light     It  is  an  objection  to 
the  merits  being  tried.     It  goes  to  this,  that  whether  the  adul- 
tery be  true  or  false,  the  pursuer  has  dischaiged  the  action. 
Surely  when  an  action  is  raised  on  a  claim  for  accounting  for  a 
Bum  of  money,  and  a  dischai^e  is  produced,  that  is  not  a  plea  on 
the  merits.     It  is  a  bar  to  the  action  altogether.     It  is  just  this, 
that  whether  any  sum  shall  be  found  due  or  not  to  the  pursuer 
on  discussing  the  merits,  he  has  discharged  the  ground  of  action. 
The  same  appears  to  me  to  be  the  essence  of  a  remissio,  where 
the  pursuer  is  fully  aware  that  a  ground  of  action  has  accrued  to 
him.     Cohabitation  is  a  discharge.     Observe  how  closely  this 
presses  on  the  pursuer*s  argument.     He  says  that  you  must  first 
establish  a  crime  by  proof  or  confession,  before  you  can  plead  a 
pardon  of  it.     I  answer,  what  would  be  thought  if  you  should 
maintain  that  you  must  first  establish  a  claim  on  a  count  and 
reckoning  before  you  can  have  a  discharge  of  it  ?    It  is  an  abso- 
lute fallacy.     I  say  that  whether  any  thing  is  due  or  not,  one  can 
dischai^e  all  claim  on  that  account ;  and  in  same  way,  a  man  can 
say  to  his  wife,  I  have  every  reason  to  believe  your  infidelity ;  I 
have  so  much  reason  as  to  have  charged  you  with  it  to  your 
mother,  brother,  and  before  all  the  servants  of  the  house ;  but  I 
forgive  you,  in  hopes  that  we  shall  hereafter  live  in  harmony. 
Put  the  case  that  the  defender  had  laid  on  the  table  a  writing  to 
that  purpose,  could  this  action  have  been  sustained  in  the  face  of 
it?    My  opinion  is  that  it  could  not;  and  as  the  circuBistanoes 
offered  to  be  prpved  appear  to  me  to  be  tantamount  to  such  a 
writing,  I  am  for  allowing  a  proof  of  them.     In  the  case  of  Dun- 
(•an,  qo(  ted  by  the  pursuer,  9th  March  1809,  he  pleaded,  in  an 
advocation  to  this  Court,  of  an  action  in  which  the  wife  dented 
the  adultery: — «  The  plea  of  forgiveness  cannot  be  listened  to, 
when,  in  the  same  breath>  the  defender  pleads  she  never  waa 
guilty  of  adultery  at  all,  because  a  crime  must  be  admitted  before 
it  can  be  forgiven.**     This  was  disn^rded,  on  the  ground  that 
the  adulter]^  was  known  to  the  husband,  or  at  least  believed  by 
him,  notwithstanding  which  he  had  cohabited  with  bis  wife. 
Besides»4t  really  appears  to  me,  that  refusing  to  the  defender  a 
proof  of  the  remissio,  because  she  denies  her  guilt,  is  a  very  great 
mistake ;  for,  put  the  case  that  she  admitted  her  guilt,  no  dcoree 


could  foUow  npoB  her  admission,  withoat  a  proof  that  it  wu 
true.  This  arises  out  of  the  fear  of  collusion ;  but  it  is  Uw. 
The  Commissaries  never  proceeded  to  divorce  on  admissioD  of 
guilt  alone.  Why,  then,  desire  an  adoiission,  when  it  is  of  no 
importance  to  the  cause  ?  Yet  the  want  of  this  admission  is  the 
sole  ground  of  refusing  a  proof  of  the  remissio,  I  conclude  with 
this  observation,  that  if  the  facts  alleged  by  the  defender  bad 
been  admitted  by  the  pursuer,  his  action  could  not  have  been 
entertained ;  and,  of  course,  that  being  partly  denied,  they  ought 
to  be  allowed  to  be  proved  before  bis  action  can  proceed." 

At  advising', 

Lord  Balgray  said,  that  the  opinion  of  Lord  Meadovfaank 
was  so  satisfactory,  that  on  considering  it,  and  looking  to  the 
train 'of  decisions,  it  was  impossible  to  say  any  thing  in  addition 
to  it. 

Xord  GiUiet  and  Lord  Prendenl  concurred. 

Lord  Craigie  differed  from  their  Lordships,  and  agreed  with 
the  majority  of  the  consulted  Judges. 

The  Court  then  pronounced  this  interlocntor : 

"  Recal  the  interlocutor  reclaimed  against,  and  remit  the 
reclaiming  note  for  the  defender  to  Lord  Fullerton,  in  plare  of 
Lord  Newton,  deceased,  with  imtroctions  to  his  Lordship  to  il- 
low  to  both  parties  a  proof  of  their  respective  averment^  and  to 
each  a  conjunct  probation,  and  with  power  to  his  Lordship  to 
dispose  of  the  redaiming  note  for  the  defender,  as  to  his  Loidp 
ship  shall  seem  proper." 

Pursuer's  Authorities.— Watson,  I5th  July  1681 ;  Mor.  S-t), 
and  III.  Brown*s  Suppt  470.  Lockhart,  7th  December  1799; 
Fac.  Coll.  Duncan,  9th  March  1800 ;  Bell's  Prindples,  p. 
997,  &c.  Durant,  L  Haggard,  p.  78a  Chattel,  3,  Philimore, 
p.  508,  &c.  Sir  W.  Cunningham  Fairley,  House  of  Lords, 
I8th  November  1815.  Ford,  18tfa  November  1821 ;  Shiw,  L 
p.  296,  affirmed  by  the  House  of  Lords,  16th  June  1824;  II. 
Shaw's  Appeal  Cases,  p.  4-15.  Bank.  L  5,  sects.  129,  ISO. 
Ersk.  L  6,  sect.  45.  Aitken,  6th  February  1810;  Fac.  Coli. 
Mackenzie,  1745;  Mor.  33SS.  Leslie,  1712,  in  Lothian's  Trea. 
tise  on  the  Practice  of  the  Commissary  Courts,  p.  164.  Steed. 
man,  1741 ;  Do.  p.  158.  Hutchison,  1819,  not  reported.  Hiac- 
Donald  of  Staffa,  1830. 

Defender's  Authorities. — Stair,  I.  17,  sect  14.  Hsne  r. 
Stewart,  2d  July  1630 ;  Mor.  12.067.  L.  la  H.  ad  Lig.  Jul. 
de  Adult.,  and  Voet*s  Com.  on  the  same  law.  Bank.  1. 5,  sects. 
129,  130.  Leslie,  and  Steedman,  and  Lockhart,  u/  supra;  Lo- 
thian, pp.  128, 158, 164.  Walker,  182a  Fhilimore*s  Reports. 
Kirkwall,  April  1817;  Haggard's  Reports,  IL  p.  277. 

First  Division.— Lord  Ordinary,  Newton.— ^c/.  Skece  aod 
G.  O.  BeH^jiU.  Cuninghame  and  Milne.— Ainslie&  MCal- 
Ian,  W.S.,  and  Greig  and  Morton^  W.S.,  Agents.^  Sir  R. 
Dundas,  Clerk.^^.  r.  if.] 

23(/ Ju/ie  1832. 

No.  409.— Thomas  Meiele,  Suspender^  v.  Mas  Jank 

EaPLiM,  Respondent. 

"Process — Sommary— Intrusion — Landlord  and  TenBnt->^f«9 
kaving  vnwarrantaUtf  intruded  ml  WkiUundajf  isUo  another  pertf't 
premUeSf  on  the  aUegatian  ikat  he  had  taken  them /or  a  year;  aai 
having  refused  to  remove — Held,  that  it  waa  eompetent  fir  i^ 
Magistrates  to  ordain  htni  to  appear  peraonaUyf  wiMii  •»  kosr 
ojter  ciiation,  to  answer  to  a  petition  at  the  inUance  </  the  f>rs» 
prietor  praying  fir  ^fectment. 

On  the  25th  May  IHS2,  the  sngpender  removed  to 
certain  premises  belonging  to  the  respondent,  iu  tlie 
Grassmarket,  Edinburgh.  At  one  o'clock  on  the 
same  day,  he  waa  served  with  a  citation  by  an  oflioer, 
to  appear  before  the  Bailies  '*  at  two  oclock  afternoon, 
to  answer  a  petition,  and  be  examined  at  the  instance 
of*  the  respondent.  The  suspender  appeared  at  tbe 
bar,  and  maintained — That  he  had  taken  the  premises 
in  question  from  the  respondent,  at  the  yearly  reoto^ 
£lli,  though  he  refused  to  sign  a  declaration  to  tbit 
effect  in  Court,  or  to  refer  llic  matter  to  the  rwiwn* 
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dent's  oath.    The  Bailiea  then  pronottnoed  thn  in- 

teriecaior  :— 

"  Haying  considered  the  proof  adduced  by  tbe  defender,  in  sop- 
port  of  his  defence.  Find  that  he  has  failed  to  verify  the  same; 
but  in  respect  he  offers  to  adduce  further  proof,  allow  him  till 
to-morrow  at  twelye  o'clock  so  to  do,  with  certification." 

Instead  of  obeying  this  interlocutor,  the  suspender 
presented  the  present  bill  of  suspension  for  interdict, 
pleading— That  baring  taken  the  premises  iti  ques- 
tion for  a  year,  the  respondent  had  no  right,  either  in 
law  or  equity,  to  resile  from  the  agreement:  That  it 
was  incompetent,  on  an  hour*s  notice,  to  cite  ];iim, 
under  the  penalty  of  ejeotment  from  the  premises,  to 
ansii'er  on  a  ciril  cause,  on  a  summary  complaint,  of 
which  a  copy  had  not  been  served  on  him :  That  it 
was  ultra  xnres  of  the  Bailies  to  find  that  he  was  bound 
to  give  caution  for  violent  profits.  The  suspender 
then  prayed  ••  for  an  interdict  against  the  said  warn- 
ing of  removal,  or  warrant  of  ejection  to  follow  there-  . 
on,  being  proceeded  with,"  &c  Lord  MonoreifF,  on  I 
26th  May  1832,  pronounced  this  interlocutor  : —  ' 

**  On  caution  to  see  and  answer  within  fourteen  days ;  mean- 
time giants  the  interdict  as  craved,  till  the  bill  conies  to  be  ad^ 
Tised,  with  or  without  answers,  and  to  be  intimated.** 

The  respondent  answered — The  uremises  were 
never  let  to  the  suspender.  On  the  5tli  May,  he  ap- 
plied for  them,  hut  was  referred  to  Samuel  Davidson, 
the  respondent's  brother,  who  was  intrusted  to  let 
them  ;  and  he,  in  writing,  refused  to  let  them  to  the 
sQspender*  Previous  to  the  application  to  the  Bailies, 
the  respondent  was  willing  to  depone  that  there  was 
no  agreement.  No  proof  of  it  was  adduced  by  the 
snspender.  The  suspender  was  premature,  because  no 
finaing  was  pronounced  against  him,  ordaining  him  to 
find  caution  for  violent  profits,  under  the  penalty  of  i 
being  ejected  from  the  premises.  The  case  was  only 
in  the  course  of  being  tried.  It  required  summary 
dispatch,  and  the  suspender  attended  personally,  and 
offered  instantly  to  verify  his  defence.  In  this  he 
failed.  He  had  suffered  no  wrong.  His  Lordship 
then  pronounced  this  interlocutor : — 

"  Tbe  Lord  Ordinary  (June  11, 1832,)  having  considered  this 
bill,  with  tbe  answers,  and  productions ;  Refuses  the  bill ;  recals 
tbe  imerdict ;  l**indB  expenses  due,  and  remits  tbe  account,  when 
lodged,  to  the  auditor  to  be  taxed.— iVbte.— The  proceedings  in 
this  ease  have  no  doubt  been  very  enmroary,  bat  if  a  roan  will 
tike  violent  possession  of  another's  property  without  title,  be 
ought  to  be  very  summarily  dealt  with  to  force  him  to  quit  fL 
Tbe  possession  here,  was  evidently  obtained  vt  vel  e/om,  and 
this  IS  nesrly  confessed.  Tbe  comf^iner  has  been  unable  to 
justify  it  when  tbe  opportunity  was  given  ;  and  tbe  Lord  Ordi- 
nary, being  of  o^nion  that  it  was  the  duty  of  the  Magistrates  to 
give  speedy  redress  against  such  an  unwarrantable  intrusion,  sees 
no  ground  of  conaphdnt  which  can  be  sustained." 

The  suspender  leclaimed,  but  the  Court  refused 

the  note. 

Second  Pivision—^Lord  Ordinary,  Moncreiff.— ^cf.  Cowan. 
'^JU.  ..-J.  B.  Dow.  and  David  Mitchell,  Agents. 

—Mr  Rolland,  aerk.-{J.  IT.  H.] 

26M  June  18S2. 

No.  410. — MuNGo  Murray  &  Charles  Hay,  Murray's 
Trustees,  Jdvocators,  o.  James  Miller  &  John  Baxter, 
Trustees  roR  Ducat*s  CRBDrroRS,  Re»pondenU, 

Cautioner— Belief— Landlord  and  Tenant — A  Undlordj  along 
wilk  atwiher  cO'OUigmiti  Asnng  sub$cnb€d  «  bond  for  a  cmsh* 


credit  for  hii  tennnt :  and  the  nnssice  of  lease  Having  cofitaiiicd  n 
stipulation  that  the  tenant  should  be  entitled  to  the  price  of 
meliorations^  but  that  the  landlord  should  be  entitled  to  retain 
any  fwnt  due  on  that  account,  until  he  was  relieoed  if  the  bond, 
or  of  any  sum  he  might  pay  under  it  ,•  aud  having  paid  a  larger 
svm  than  the  amount  of  meliorations^ Held,  that  the  landtonl 
v>as  entitled  lo  retain  said  meliorations  Jor  his  own  relirf,  and  was 
not  bjund  to  communicate  any  part  thereof  to  the  co-obli^aiit, 
who  had  paid  the  one-fialf  of  the  sum  due  in  the  bond, 

Mr  Murray  of  Lintrose  let  to  David  Ducat  the  farm 
of  Cotfieid,  and  on  12th  April  1816,  missives  were  in- 
terchanged between  them  in  regard  to  meliorations  on 
the  farm-steading,  &c.  The  missive  by  Mr  Murray, 
after  stating  that  the  houses  and  farin  offices  should 
be  held  as  worth  £212,  2s.  Sterling,  and  that  they 
were  to  kept  up  by  the  tenant  during  ^e  lease,  con- 
tained this  clause : — 

"  And  if  it  shall  appear  by  a  valuation  then  to  take  place,  by 
tradesmen  mutually  chosen,  that  the  said  houses  and  offices,  ex- 
clusive of  wood,  shall  exceed  in  value  the  said  sum  of  £212,  2s. 
Sterling,  you.  your  heirs  and  successors  in  the  said  lease,  on  tbe 
conditions  aftermentioned,  shall  have  a  claim  for  such  meliora- 
tion from  me  and  my  heirs,  to  the  extent  of  one  year's  rent." 

Mr  Murray  had  subscribed  a  bond  of  credit  to  the 
Perth  Banking  Company  for  £300  for  Ducat.  In  this 
bond,  Baxter  became  a  co-obligant  as  surety  for  Du- 
cat. In  reference  to  the  obligation  by  Mr  Murray, 
the  letter  contained  this  clause : 

«  But  in  case  I  shall  have  to  pay  any  sum,  or  sustidn  any  loss 
or  damage  in  consequence  of  my  having  subscribed  a  bond  of 
credit  to  the  extent  of  £300  Sterling  for  you  to  tbe  Perth 
Banking  Company,  I  am  to  be  entitled  to  payment  and  relief, 
as  expressed  in  the  counter-missive  granted  by  you  of  this  date, 
and  annexed  to  these  presents,  before  I,  my  heirs  and  successors, 
shall  be  liable  or  bound  to  pay  any  part  of  the  sums  of  money 
before-mentioned." 

The  counter-missive  by  Ducat,  contained  this  clause : 

"  And  in  respect  you  have  been  so  good  as  to  subscribe  a  bond, 
along  with  John  Baxter  at  Corston,  for  me,  of  a  credit  upon  a 
cash-account  with  the  Perth  Banking  Company  to  the  extent 
of  £300  Sterling,  I  bind  and  oblige  myself,  and  my  heirs  and 
successors,  to  free  and  relieve  you  and  your  heirs  of  and  from 
payment  of  the  said  sum  of  £300  Sterling,  6r  any  part  thereof, 
and  at  any  time,  when  required  by  you,  to  retire  and  deliver  up 
to  you  the  aforesaid  bond  you  have  subscribed  on  my  account, 
regularly  discharged,  or  otherwise  to  pay  the  said  sum  to  you. 
that  you,  your  heirs  and  successors,  may  operate  your  own  re- 
lief; and  for  your  further  security,  from  whatever  sum  I,  nay 
heirs  and  successors  shall  be  entitled  to  receive  of  meliorations, 
or  otherwise,  in  consequence  of  the  aforesaid  obligation  at  tbe 
end  of  the  said  new  lease,  I  agree  you  shall  retain  to  the  extent  of 
the  sum  or  sums  of  money  you  may  have  to  pay  on  my  account, 
to  the  said  Perth  Banking  Company ;  and  that  tbe  obligation 
lor  these  melioratwns  shall  not  take  pkce  until  you  are  fully 
relieved  of  any  sum,  or  sums  of  money,  you  may  have  to  pay  on 
my  account,  in  consequence  of  your  having  subscribed  the  afore- 
said bond  with  me  to  the  said  Ferth  Banking  Company." 

Ducat  having  fallen  into  arrear  of  rent,  the  advoca- 
tors, as  trustees  on  the  estate  of  Lintrose,  brought 
an  action  against  the  respondents,  as  trustees  for  Du- 
cat's creditors,  concluding  for  payment  of  £1 15,  1.  6  , 
as  balance  of  rent  due  for  crop  1828. 

In  defence,  it  was  pleaded.  That  the  melidrations  to 
which  the  tenant  was  entitled,  in  terms  of  the  mi^sive^ 
of  lease,  had  been  ascertained  to  amount  to  £224,  5s. 
Id.,  which,  consequently,  left  a  balance  due  by  the  land- 
lord :  That  Baxter  had  paid  the  one  half  of  the 
amount  of  the  bond  for  the  cash-credit  to  the  Perth 
Baoki  iu  which  be  was  a  co-obligaut  along  with  Mr 
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Murray,  for  Dacat — the  other  half  having  been  paid 
by  Mr  Murray,  each  amounting  to  £209  :  That  Mr 
M array  liaving  held  the  obligation  regarding  meliora- 
tions, in  security  and  relief  of  his  cautionary  obliga- 
tion, was  bound  to  communicate  an  equal  share  of  that 
relief  to  Baxter  the  co-cautioner ;  and  Baxter  having 
assigned  his  right  to  this'sum  to  Ducat's  trustees,  they 
were  entitled  to  plead  it  in  compensation  of  the  ba- 
lance of  rent  claimed.  After  some  procedure,  a  mul- 
tiplepoinding  was  brought  at  the  suggestion  of  the 
Sheriff- substitute,  who,  on  26th  January  1831,  pro- 
nounced this  interlocutor : 

"  Having  advised  the  closed  record,  Finds,  that  the  sum  in 
medio  consists  of  J^2I9,  10.  1.,  with  interest  from  and  after  ttie 
term  of  Martinmai  1828:  Finds  the  raisers  of  the  multiple- 
poinding  liable  only  in  once  and  single  payment,  and  that  they 
are  entitled  to  deduction  of  ^I,  1^.  9:  as  the  expense  of  bring- 
ing tbataction  into  Court :  Prefers  the  claimant,  John  Baxter, 
to  one-half  of  the  balance,  towards  bis  relief  of  the  cautionary 
obligation  come  under  by  him  and  the  late  Mr  Murray  of  Lin- 
tro8e,  for  David  Ducat,  to  the  Perth  Bunkmg  Company  :  Finds 
the  trustees  of  Mr  Murray  entitled  to  retention  of  the  other  half 
towards  relief  of  his  said  cautionary  obligation  :  Finds  the  trus- 
tees of  David  Ducat  liable  to  the  trustees  of  Mr  Murray  in  the 
arrear  of  rent,  and  interest  thereof,  sued  for  in  the  action  at  the 
instance  of  the  trustees  on  the  estate  of  Lintrose ;  and  decerns 
accordingly,  and  for  the  expense  of  extract  against  the  party 
failifig  to  pay  before  extract,  but  for  no  other  expenses." 

To  which  the  Sheriff-substitute  added  this  note  : — 

"  This  case  is  not  free  of  difficulty.  The  view  which  has 
occurred  to  the  Sheriff-substitute  as  proper  to  be  taken  of  it  is 
this :  If  the  Bank  had  compelled  payment  from  Mr  Murray's 
trustees,  of  the  sum  in  which  they  and  the  claimant,  John 
Baxter,  were  liable,  conjunctly  and  severally,  the  payment,  so 
far  as  the  meliorations  went,  in  which  these  trustees  were  liable 
to  the  common  debtor,  would  have  been  held  as  having  come 
from  the  funds  of  the  common  debtor,  and  their  claim  of  relief 
against  Baxter  would  bave  been  limited  to  the  half  of  the  ba- 
lance remaining.  If  so,  he  does  not  see  any  good  reason  why 
the  interest  of  parties  should  be  affected  by  the  circumstance  of 
the  cautioners  having  advanced  the  money  to  the  Bank  previous 
\Q  the  sum  of  meliorations  being  ascertained.  Besides  the  de- 
cisions noticed  in  the  pleadings,  there  is  a  subsequent  case,  6th 
June  IB2d,  Lawrie  against  Stewart,  &c.  which  may  be  looked 
into.  The  missives  under  which  the  claim  of  meliorations  is 
founded,  do  not  make  it  a  condition  of  receiving  meliorations, 
that  Mr  Murray  should  be  relieved  of  bis  cautionary  obligation  ; 
but  the  obligation  to  pay  was  not  to  have  effect  till  he  was  so 
relieved.  That  the  one  should  meet  the  other,  seems  to  have 
been  the  view  of  parties ;  and  it  does  not  appear  competent  to 
compensate  the  claims  of  meliorations  by  any  other  debt." 

The  Siieriff  having  adhered,  the  present  advocation 
was  brought;  and  upon  1st  (signed  6th)  March  1832, 
the  Lord  Ordinary  pronounced  the  following  inter- 
locutor and  note : 

"  Having  heard  counsel  for  the  parties  on  the  closed  record, 
advocates  the  cause  ;  and,  in  the  multiplepoinding,  alters  the  in- 
terlocutors  of  the  Sheri£f,  repels  the  claim  of  John  Baxter,  and 
pre'ers  the  trustees  of  Mr  Murray  to  the  fund  in  medio ;  and  in 
the  ordinary  action,  finds  the  trustees  of  Mr  Ducat  liable  to  the 
trustees  of  Mr  Murray  in  the  arrears  of  rent  and  interest,  and 
for  the  expense  of  extract,  and  decerns  ;  but  finds  no  other  ex- 
penses due. — Note, — When  cautioners  are  bound  conjunctly  and 
(severally,  it  is  an  equitable  and  expedient  rule,  that,  if  one  of 
them  shall  afterwards  acquire  a  security  over  the  estate  of  the 
principal  debtor,  he  must  commuuicate  the  benefit  of  it  to  the 
rest.  The  principal  debtor  is  bound  to  act  fairly  by  them  all, 
and.  every  motive  should  be  taken  away  which  might  induce  him 
to  grant,  or  any  of  them  to  elicit,  a  prcfiTencc.  If  such  acom^ 
petition  were  allowed,  the  debtor  would  be  harassed,  his  inte- 
rests prejudiced,  and  the  most  artful  and  urgent  of  the  caution- 


ers would  get  free  at  the  e^pfnse  of  the  rest  But  at  the  time 
when  the  cautionary  obligation  is  entered  into,  there  is  no  res. 
son  why  a  cautioner  should  not  stipulate  the  condition  under 
which  he  consents  to  interpose;  and  if  this  is  done  openly  and 
fairly,  the  conditions  will  be  effectuaL  In  the  present  instance, 
at  the  date  of  the  bond  of  caution,  and  as  pan  ^usden  negotu^ 
Mr  Murray  agreed  to  allow  the  principal  debtor  UucatjWbowas 
his  tenant,  meliorations  to  a  certain  extent,  provided  he  was  re- 
lieved of  the  bond.  The  missives  of  lease,  in  which  this  stipa. 
lation  is  contained,  are  dated  the  12th  of  April  1616,  and  the 
bond  of  caution  the  day  following.  Baxter,  the  co-cautioner, 
must  have  known  of  this  condition,  because  a  tenant  is  not 
entitled  to  meliorations  unless  he  has  an  obligation  to  that  ef. 
feet  in  hid  lease ;  and  if  Baxter,  the  oo-cautioner,  trusted  to 
them  as  part  of  the  tenant's  estate,  he  must  at  the  am 
time  have  been  aware  of  the  condition  under  which  tbej 
were  allowed.  In  truth,  they  formed  no  part  of  the  tenant's 
estate,  until  Mr  Murray  was  relieved  of  the  bond;  before  that 
was  done,  the  tenant  was  meliorating  at  his  own  risk.  This  is 
not  the  case,  therefore,  of  a  co-cautioner  acquiring  a  security 
over  the  debtor's  property,  aubsequent  to  the  date  of  his  obliga. 
tion,  or  even  secretly  stipulating  for  one  before  be  consents  to 
be  bound  ;  therefore  it  does  not  fall  under  the  general  rule  es- 
tablished by  the  precedents  to  which  the  respondents  refer,  but 
forms  the  exception  which,  if  not  hitherto  sanctioned  by  deci- 
sions, has  been  contemplated  by  the  best  authorities  on  tbe 
subject.**    Bell,  I.  349. 

The  respondents  having  reclaimed, — at  advising 
their  reclaiming  note, 

Lord  Balgray,^-^!  think  the  interlocutor  pf  the  Lord  Ordinary 
is  right,  not  merely  on  the  specialties  on  which  he  has  put  it,  but 
even  upon  the  common  principles  of  law.  It  is  quite  true,  that 
where  a  cautioner  takes  a  separate  security,  that  is  taken  for  be- 
hoof of  all  concerned,  and  he  is  bound,  when  he  obtains  psyment, 
to  assign  that  security  to  his  co-cautioners,  but  no  man  is  bound 
to  assign  to  his  own  hurt  and  prejudice :  and  h«re,  where  I  bave 
a  claim  against  the  common  debtor,  I  am  not  bound  to  part  with 
that  till  I  am  relieved  of  every  farthing  of  what  I  have  paicL 

Lord  Craigie. — I  am  of  the  same  opinion.  In  general,  where 
there  are  co- cautioners,  each  of  them  is  entitled  to  take  separate 
measures  for  bis  own  relief;  but  it  is  only  fiur  that  when  he 
takes  a  security  in  that  way,  he  should,  after  he  gets  bis  own 
relief,  communicate  the  benefit  of  it  to  the  co-cantioner— andhe 
is,  in  such  a  case,  bound  to  assign  that  security.  But,  farther, 
he  is  not  obliged  to  assign  any  thing  which  is  to  afiect  his  own 
relief.  It  is'  only  after  he  is  relieved  that  he  must  assign.  But, 
farther,  indepeudently  of  any  such  special  obligation,  I  appre- 
hend that  if  the  principal  debtor  be  also  a  creditor  of  the  cau- 
tioner, the  latter  is  entitled  to  say,  you  must  relieve  me  of  my 
cautionary  obligation  before  I  can  be  obliged  to  pay  you  the 
debt. 

Lord  Giilies. — I  think  the  doctrine  of  law  is  well  hud  down 
by  the  Lord  Ordinary  in  his  note,  where  he  states,  that  when 
cautioners  are  bound  conjunctly  and  severely,  it  is  an  equitaUe 
and  expedient  rule,  that  if  one  of  them  shall  afterwards  acquire 
a  security  over  the  estate  of  the  principal  debtor,  he  must  com- 
municate the  benefit  of  it  to  the  rest,  &c.  Now,  in  the  present 
case,  it  is  true  this  is  not  a  security  afterward*  accruiog»  nor  is 
it  on  that  ground  that  I  have  any  doubt.  But  when  this  bond 
was  granted  to  the  Bank,  I  hold  that  Baxter  was  entitled  to  be 
informed  of  every  thing  regarding  the  transaction ;  and  if  it  had 
been  explained  to  him  that  this  stipulation  was  contained  in  the 
missive  that  the  tenant  was  to  lay  out  a  sum  of  money  in  nelio- 
rations,  but  that  he  was  not  to  be  repaid  this  until  the  landlord 
was  relieved  of  the  bond  to  the  Bank,  is  it  desr  or  not  that 
Baxter  would  have  become  a  co-obligaot  in  the  bond  ?  That  is 
my  difficulty.  Mr  Murray  signs  this  bond,— there  is  a  stipuli- 
lation  in  the  lease,  that  the  tenant  is  to  lay  out  a  sum  of  money 
in  meliorations  in  improving  the  property,  which  is  to  be  paid 
by  the  landlord  at  the  end  of  the  lease.  The  money  is  expend- 
ed, and  the  improvements  made,  but  the  tenant  is  to  have  no 
claim  against  the  landlord.  Why?  Because  he  has  paid  this 
bond  to  the  Bank.  It  is  hcie  that  a  doubt  occurs  to  me. 
Lord  Prendenu^l  have  no  doubt  at  alL     There  is  a  very 
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clear  distinction  l)etween  a  securitv  afterwards  acquired,  and  a 
security  stipulated  as  a  condition  oi  coming  under  an  obligation. 
A  friend  asks  another  to  join  with  three  or  four  more  persons 
in  a  bond,  and  says,  you  run  no  great  risk,  there  are  so  many  co- 
obligants.  No,  he  answers—I  don*t  know  that, — they  may  become 
all  bankrupt  for  any  thing  I  know.  I  will  not  sign  the  bond  ; 
but  if  you  will  put  into  mv  possession  your  gold  watch,  or  other 
valuable  property ;  or  if  tie  be  a  tenant,  if  you  will  give  me  so 
many  head  of  cattle  for  my  security,  then  I  will  sign  the  bond. 
1  think  no  person  is  entitled  to  prevent  this,  and  that  it  is  per- 
fectly fair  and  legal. 

The  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehonse. — ^et,  Keay.— 
Jin  Gordon. — Tod  &  Anderson,  W.S.,  and  Andrew  Stone, 
W.  S.,  Agents Mr  Bell,  Clerk [J,  W,  i).] 


26/^  Ju,ne  1 832. 

No.  411. — Archibald  Gibson,  Claimant,  v,  HByRY  Stephen- 
son,  AND  Mandatories,  So^wndents. 

Bankrupt  -—  Sequestration — Expenses — Heritable  Creditor — 
Liability — Held,  L  That  an  heritable  creditor  was  not  liable Jbr 
any  part  of  the  expenses  of  a  voluntary  trust  (to  which  he  did 
not  accede  J  by  his  debtor,/or  behoof  of  creditors,  including  the  sub- 
jects heritably  burdtnted, — //.  That  an  heritable  creditor,  who  has 
lodged  a  claim  in  a  sequestration  of  his  debtor's  estate,  is  not 
liable  for  separate  pecuniary  obligations  come  under  by  the  Irus* 
tee,  and  th&  estate,  in  relation  to  sulffects  not  covered  by  his  secw- 
rity^ — ///.  The  subfeds  over  which  the  heritable  security  extend* 
ed,  having  been  sold  by  the  judicial  trustee,  held  that  the  heritable 
creditor  was  only  bound  for  the  necessary  expenses  of  the  sale, 
and  not  for  those  of  the  sequestration. 

The  merits  of  this  case,  which  was  involved  in 
many  details,  will  sufficiently  appear  from  the  inter- 
locutor and  note  of  the  Lord  Ordinary.  Gibson  was 
trustee  on  the  sequestrated  estates  of  John  Wilson 
and  Sons,  of  which  the  lauds  of  Clengh  formed  a 
part.  The  lands  were  sold  in  1810,  and  the  Com- 
pany sequestrated  in  1812,  when  Bristow  Fraser, 
whom  Gibson  succeeded,  was  chosen  trustee.  The 
respondent,  an  heritable  creditor  on  the  lands,  ap- 
peared in  the  sequestration.  The  purchaser,  Henry 
Wilson,  brought  a  multiplepoinding,  in  which  Messrs 
Dickson,  Pitlans  and  Mowbray,  trustees  under  a  pre- 
vious voluntary  trust  in  1808,  the  new  trustee,  and 
the  heritable  creditors,  appeared.  Lord  AUoway,  1 1  th 
July  1825, 

**  Having  heard  parties*  procurators,  and  thereafter  advised 
the  condescendence  and  representation  for  Henry  Wilson,  with 
the  answers  for  Mr  Stephenson  and  Mr  Fraser  thereto ;  Finds 
that  since  the  decision  of  the  Court  in  the  similar  case  of  Dr 
Hare,  the  voluntary  trustees  of  the  bankrupts  having,  under  the 
decreet  of  the  Court,  denuded  in  favour  of  the  trustee  under  the 
sequestration,  Mr  Henry  Wilson,  the  raiser  of  this  multiple- 

?oinding,  is  bound  to  pay  the  price  of  the  lands  of  Cleugh  and 
i*orth,  purchased  by  him,  on  receiving  a  regular  disposition  from 
the  trustee  under  the  sequestration :  Finds,  that  the  heritable 
bond  and  disposition  in  securityi  for  £8000  Sterling,  referred 
to  in  the  representation  and  condescendence  for  the  said  Henry 
Wilson,  originally  in  the  person  of  Mr  John  Mowbray,  and  to 
ivhich  the  said  Henry  Wilson  had  right  by  disposition  and  as- 
sigimtion  from  him,  was  assigned  and  conveyed  by  the  said  Henry 
'Wilson  to  the  voluntary  trustees,  in  further  security  of  the  price 
of  the  lands  of  Cleugh,  and  others,  purchased  by  the  said  Henry 
Wilson,  whic^  forms  the  fund  in  medio  of  this  process ;  and 
that  the  other  bond  and  disposition  in  security,  for  ^5000,  ori- 
ginally in  the  person  of  Thomson  Bonar,  Esq.,  and  to  which  thf 
said  Henry  Wilson  also  acquired  fight  by  disposition  and  assig- 
Tiation^  was  in  like  manner  assigned  and  conveyed  by  him  to  the 
said  voluntary  trustees,  in  further  security  of  his  said  price ;  and 
that  James  Bristow  Fraser,  the  statutory  trustee,  and  successor 


in  office  of  the  said  voluntary  trustees,  is  now  in  right  of  the 
said  two  several  debts,  and  securities  for  the  same,  by  disposi- 
tion and  assignation,  granted  by  the  voluntary  trustees,  in'  his 
favour :  Finds  it  instructed,  that  the  heritable  security  in  favour 
of  John  Stephenson,  Esq.,  for  ^20,000  Sterling,  interest  there- 
of, and  corresponding  penalty,  is  prior  and  preferable  to  either 
of  the  said  two  securities,  over  the  said  lands  of  Cleugh,  Forth, 
and  others ;  and  that  the  said  John  Stephenson  is  the  preferable 
heritable  creditor  over  the  said  lands  of  Cleugh  and  Forth,  and 
price  thereof:  Therefore,  and  of  consent  of  the  procurator  for 
the  trustee  on  the  sequestrated  estate  of  Wilson  and  Sons,  ranks 
and  prefers  the  claimant,  John  Stephenson,  Esq.,  primo  loco 
upon  the  fund  in  medio,  for  payment  to  him  of  the  said  Henry 
Wilson's  price  of  J?  1 2,040  Sterling,  and  interest  thereof,  since 
the  term  of  Whitsunday  1810,  during  the  not-payment,  or  of  so 
much  thereof  as  shall  be  necessary  to  pay  and  extinguish  the 
said  heritable  debt  due  to  the  said  John  Stephenson,  conform  to 
his  interest  produced ;  and  decerns  in  the  preference,  and  against 
the  said  Henry  Wilson,  the  raiser  of  the  multiplepoinding,  for 
payment  accordingly,  under  deduction  bv  him,  from  the  interest 
in  his  hands,  of  the  expenses  he  has  disbursed  in  this  process ; 
and  allows  this  interim- decree  of  preference  and  for  payment, 
to  go  out  and  be  extracted  accordingly ;  the  said  John  Stephen, 
son,  on  receiving  payment,  always  granting  the  necessary  con- 
veyance,  in  further  security  of  the  purchaser,  of  his  grounds  of 
debt,  so  far  as  the  same  affect  the  said  Henry  Wi]son*s  purchase. 
Declaring  also,  that  credit  shall  always  be  given  to  the  said 
Henry  Wilson,  in  settling  for  his  price,  for  any  balance  that 
shall  be  drawn  by  the  said  John  Stephenson,  Esq.,  out  of  the 
price  of  the  lands  of  Handaxwood,  and  others,  purchased  by  Dr 
Hare,  as  mentioned  in  an  interlocutor  pronounced  in  the  pro- 
cess of  multiplepoinding  at  Dr  Hare's  instance,  of  even  date 
herewith ;  as  also,  deduction  of  all  other  sums  that  shall  be 
drawn  or  recovered  by  the  statutory  trustee,  to  account  of  the 
said  price,  in  virtue  of  the  foresaid  heritable  bonds  and  disposi- 
tions in  security,  and  conveyance  thereof  in  his  favour ; and; 

upon  complete  payment  of  the  said  price  of  j£  J  2,040  Sterling, 
or  consignation  thereof,  or  of  the  balance  that  shall  remain,  af^er 
satisfying  the  present  interim-decree,  in  the  hands  of  the  Gover- 
nor  and  Company  of  the  Bank  of  Scotland,  upon  a  receipt  or 
note  by  the  said  Governor  and  Company,  pa3raDle  to  the  person 
or  persons  who  shall  be  preferred  thereto  by  decrees  of  the  Lord 
Ordinary,  or  of  the  Court,  the  said  statutory  trustee  shall  not' 
only  grant  the  necessary  disposition,  in  favour  of  the  said  Henry 
Wilson,  of  the  lands  of  Cleugh,  and  others  purchased  by  him» 
but  shall  also  denude  and  divest  himself  of  iXX  remaining  right 
in  his  person  to  the  said  securities,  in  as  far  as  regards  any  ba- 
lance that  may  be  due  to  the  said  Henry  Wilson  thereon." 

*<  2&A  November  1831. — The  Lords  having  advised  the  ease, 
and  heard  counsel,  in  respect  that  the  counsel  for  the  trustee, 
Archibald  Gibson,  now  intimates  that  he  is  ready  to  dose  the 
record,  remit  to  the  Lord  Ordinary  to  receive  that  consent,  and 
to  close  the  record  accordingly,  and  to  proceed  further  in  the 
cause,  as  to  his  Lordship  shall  seem  just :  Find  the  said  Archi- 
bald Gibson  liable  in  the  expense  incurred  by  the  respondents 
since  the  10th  day  of  June  last,**  &c« 

«  The  Lord  Ordinary(10th  March  1832,)  having  heard  parties' 
procurators,  and  considered  the  closed  record,  process,  and  pro- 
ductions, repels  the  claim  of  the  trustee  on  the  sequestrated 
estate  of  Wilson  and  Son :  Finds  that  Henry  Stephenson,  Esg., 
and  the  assignees  of  Stephenson  and  Remington,  are  entitled  to 
receive  the  balance  of  the  price  of  the  lands  of  Cleugh  and  others, 
purchased  by  the  raiser  of  the  multiplepoinding,  subject  only 
to  the  deduction  admitted  in  their  claim,  namely,  of  the  neces- 
sary  expenses  of  selling  and  realising  these  subjects;  therefore 
ranks  and  prefers  them  to  the  fund  in  medio,  under  said  deduc- 
tion, as  afterwards  to  be  ascertained,  and  decerns  in  the  pre- 
ference, and  for  payment  against  the  raisers  of  the  multiplepoind- 
ing accordingly :  Finds  no  expenses  due  in  the  present  process, 
and  appoints  the  case  to  be  enrolled,  in  order  that  the  precise 
amount  of  the  above  deduction  may  be  ascertained.— iVb/e..^ 
The  lands  of  Cleugh  were  ex  facie  of  the  titles  vested  in  John 
Wilson,  senior,  a  partner  of  the  house  of  Wilson  and  Sons ;  and 
the  heritable  security  in  favour  of  Mr  Stephenson  was  gnuited 
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by  John  Wilson,  senior.  The  sequestration  of  Wilson  and 
Sons,  took  place  after  the  death  of  John  Wilson,  senior,  and,  of 
course,  was  tiot  granted  against  him  as  an  individual ;  but,  in  the 
fir$t  place,  John  Wilson,  senior,  had  included  the  lands  of  Cleugh 
in  the  voluntary  trust-deed,  by  which  the  whole  subjects  belong- 
ing to  the  Company  were  conveyed,  in  security  of  various  debts 
due  by  the  Company ;  and,  tecontilif,  on  the  sequestration  of 
Wilson  and  Sons,  the  voluntary  trustees  were,  as  the  Lord  Or- 
dinary understands,  held  to  be  bound  to  denude,  not  only  of  the 
lands  originally  vested  ex  facie  of  the  titles  in  WiUon  and  Sons, 
but  of  these  lands  of  Cleugh,  which  were  accordingly  made  over 
by  the  voluntary  trustees  to  the  trustee  on  the  sequestrated 
estate.  The  inference  is,  that  though  apparently  vested  in  John 
Wilson,  senior,  they  were  held  to  lie,  and  treated  by  the  Court 
as  forming,  part  of  the  Company*s  property.  Agreeably  to  this 
view,  Mr  Stephenson,  the  heritable  creditor,  made  affidavit,  and 
claimed  in  the  sequestration;  and  the  lands  of  Cleugh  were 
ultimately  exposed  to  sale,  and  sold  by  the  trustee  on  the  seques- 
trated estate.  In  these  circumstances,  the  present  multiple- 
poinding  has  been  brought  by  the  purchaser ;  and  the  fund  in 
mediot  being  the  half  of  the  price,  the  only  balance  now  remain- 
ing unpaid,  is  claimed  by  the  trustee,  to  answer,  in  the  first  place, 
tlie  balaoces  said  to  be  due  of  the  expenses  of  the  voluntary 
tnist  and  sequestration ;  and,  secondly,  the  claims  of  Messrs 
Kirkland  and  Sharpe,  for  certain  rents  and  feu-duties,  which 
have  lately  been  sustained  by  a  decision  of  the  'Court  against  the 
trustee  on  the  estate  of  Wilson  and  Sons.  In  regard  to  one  of 
^e  pleas  maintained  by  Mr  Stephenson's  representatives,  namely, 
the  attempted  disclamation  of  his  character  as  a  claimant  in  the 
sequestration,  founded  on  the  alleged  informality  of  his  affidavit, 
the  Lord  Ordinary  does  not  think  it  can  now  be  received.  In 
so  fiir  as  any  liability  could  legaUy  attach  to  an  heritable  credi- 
tor from  his  appearance  in  a  sequestration,  it  seems  clear,  that 
after  his  claim  had  been  recognised  and  acted  upon  by  all  con- 
cerned, such  liability  could  not  be  evaded  by  the  party  himself 
starting  objections  to  the  formalitv  o^  his  own  affidavit  The 
Lord  Ordinary  thinks,  then,  that  Mr  Stephenson  must  be  viewed 
in  Uie  light  of  an  heritable  creditor  claiming  in  the  sequestration. 
But,  even  in  that  view,  it  appears  to  him,  that  the  demand  of 
Che  trustee  cannot  be  sustained.  In  the  Jim  place,  as  to  the  ex- 
pense of  the  voluntary  trust,  there  appears  to  be  no  ground 
whatever  for  charging  any  part  of  it  against  the  heritable  creditor, 
who  neither  acceded  to,  nor  took  benefit  from  that  arrangement 
SecontUfff  The  trustee's  demand  is  equally  unfounded,  in  so  far 
as  it  rests  on  the  judgment  in  favour  of  Kirkland  and  Sharpe. 
Whatever  may  have  been  the  opinion  at  one  time  entertained  of 
the  liability  of  heritable  creditors  for  the  expenses  of  the  seques- 
tration, founded  on  certain  clauses  of  the  bankrupt  statute,  there 
does  not  appear  to  be  any  authority,  either  in  principle  or  in 
praetiee,  for  holding  that  an  heritable  creditor,  by  appearing  and 
olaimiiig  in  a  sequestration,  rendered  himself  liable,  not  only  for 
the  expenses  c^  the  sequestration,  but  for  separate  pecuniary 
oUigations  come  under  by  the  trustee,  and  the  estate  in  relation 
to  sulgects  not  oovered.by  his  security,  and  in  which  he,  in  cha* 
sacter  of  heritable  creditor,  had  no  concern.  There  is  perhaps 
more  difficulty  in  regard  to  the  expenses  of  the  sequestration,  on 
which  point  the  trustee  founds  mainljr  on  the  decision  in  Good- 
win 9.  Brown.  But  upon  this  case  it  may  be  remarked,  in  the 
first  place,  that  the  question  was  raised  in  an  action  brought  by 
the  trustee  against  a  personal  creditor  for  a  share  of  the  expenses, 
so  that  the  rights  of  the  heritable  creditor,  who  was  no  party  in 
tb«  action,  were  left  to  be  maintained  by  the  trustee  in  support 
of  the  demand  against  the  personal  creditor ;  and,  teeondiy,  it 
will  be  found,  on  looking  into  the  session  papers,  that  this  case, 
though  often  referred  to  as  fixing  a  general  principle,  was  in 
truth,  from  its  circumstances,  not  merely  special,  but  an  extreme 
case  against  the  heritable  creditor.  The  heritable  creditor  had 
concurred  in  the  application  for  the  sequestration — ^faad  been  one 
of  the  Commissioners — and  was  therefore  cognisant  of  the  whole 
proceedings  which  occasioned  the  expense,  and  drew  nearly  the 
whole  free  amount  of  the  estate,  the  personal  effects  being  a 
mere  trifle,  never  affording  to  the  personal  creditors  any  pro- 
bfd>ility  of  a  dividend.  In  these  circumstances,  the  Lord  Or- 
dinary conceives  himself  justified  in  adopting  the  rule,  in  itsdf 
more  consonant  to  the  generally  recognised  rights  of  the  heritable 


creditor,  and  which  appears  to  have  been  sanctioned  in  the  latter 
cases  on  this  point,  viz.  of  .holding  the  heriuble  creditor  onlv 
bound  for  the  necessary  expenses  of  the  sale  of  which  he  Ukei 
the  benefit'* 

The  trastee  reclaimed.     At  advising, 

The  Lord  Juttice-Cterk  was  net  under  the  necessity  of  asking 
the  respondent  for  any  argument  He  thought  that  every  fair 
expense,  incurred  in  selling  the  subjects,  should  be  taken  off. 
This  he  had  no  objection  to  add,  by  way  of  explanation,  in  the 
interlocutor  of  the  Court  Stephenson  never  put  in  any  claim 
with  any  other  view  than  that  his  heritable  preference  slioald 
nevertheless  be  given  effect  ta  The  interlocutor  was  impreg- 
nable. The  addition  of  '<  and  others"  would  comprehend  the 
whole  lands.     The  cause  should  never  have  been  persisted  in. 

The  Court 

**  Adhere  to  the  interiocutor  of  the  Lord  Oidinary,  in  so  far 
as  it  repels  the  claim  of  the  trustee  on  the -sequestrated  estate 
of  Wilson  and  Sons;  and  finds  that  Henry  Stephenson,  £$q^ 
and  the  assignees  of  Stephenson  and  Remington,  are  entitled  to 
receive  the  balance  of  the  price  of  the  lands  of  Cien^  and 
others,  purchased  by  the  raiser  of  the  multiplepoinding,  subject 
only  to  the  deduction  of  the  necessary  expenses,  if  any,  of  selling 
and  realising  the  prices  and  proceeds  of  the  lands  and  other  sib- 
jects,  contained  in  the  original  bond  and  conveyance  to  John 
Stephenson,  in  so  far  as  these  expenses  are  not  covered  by  the 
funds,  if  any,  belonging  to  the  claimants,  in  the  hands  of  the 
trustee ;  with  this  explanation  and  qualification,  Refase  the 
desire  of  the  reclaimbig  note,  quoad  uhra,  and  decern ;  Find  the 
respondents  entitled  to  the  expenses  hitherto  incurred ;  sUow  an 
account,"  &c 

Second  Division. — Lord  Ordinary,  Fallerton.~i^c/.  Dean 
of  Faculty  (  Hope),  Hunter.— ^/^  Skene,  Rutherfard—John 
Wight,  W.S.,  and  Pearson,  Wilkie  and  Robertson,  W.S., 
Agents. — Mr  Ferguson,  Clerk. — [r.  C] 

27ih  June  1832. 

No.  412. — John  Sloan,  Suspender,  v,  John  CtrTHBESTsox, 

Charger. 

Spuilzie — Possession—^  party  having  had  peaeeaUe  postemon 
of  a  piece  of  garden  ground-^ laboured  and  tovm,  and  napei 
the  crops  during  12  months;  and  another  party  having  knu^ 
an  action  fir  spuUtde,  alleging  that  the  garden  toot  trul$  ki^^ 
Meld,  that  the  former  vms  not  Jiablef  in  respect  of  the  aam^ 
rupted  possession. 

This  WM  the  sequel  of  the  case  reported  ariie,  (Vol. 
II.  p.  50,  No.  532,  which  see).  Cuthberteon  Woogkt 
an  action  against  Sloan,  for  an  alleged  spnilne  co0> 
mitted  by  him  in  October  1828,  by  carrying  off  tbe 
fruit,  &c  of  part  of  a  garden  in  the  town  of  Kilmaan. 
Sloan's  defence  was,  that  he  had  been  in  peaceablt 
possession  of  the  subjects  from  Martinmas  preceding, 
and  besides,  that  tbe  gavden  was  truly  his  own  pro- 
perty. The  Magistrates  of  Kilmaurs,  before  whom 
the  case  came,  without  allowing  any  proof,  decerned 
against  Sloan,  and  found  him  liable  in  damages,  and 
expenses;  but  in  a  suspension,  the  Court  (27th  No- 
vember 1829,)  altered,  and  remitted  to  the  Magii- 
trates  to  allow  a  proof  of  the  averments  made  by  tbe 
parties,  and  thereafter  to  proceed  as  might  seem  jost, 
with  power  to  determine  all  ouef^ions  of  expeoisefi, 
both  u  the  Supreme  and  Inferior  Court.  The  caw 
having  returned  to  tbe  Magistrates,  a  record  was  pro- 
pared,  a  proof  led,  and  a  minute  was  signed  by  the 
affents  for  both  parties,  declaring  probation  condoded. 
JVIinutes  were  tbereafter  ordered,  and  lodged,  opoA 
the  import  of  the  proof,— upon  considering  which  the 
Magistrates  thought  proper,  ex  oreprio  vmiUf  to  pro- 
nounce an  interlocutori  by  whicai 
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'*  in  respect  the  perole  proof  is  contimdictory  and  unsstisfactoiy, 
and  does  not  sufficiently  show  the  state  of  possession,  as  required 
by  the  remit  from  the  Svpreme  Court,  therefore,  before  answer, 
allow  both  parties  a  farther  proof  of  possession,  snd  assign 
for  the  proof,  and  grant  diligence  against  witnesses." 

A  petition  for  Sloan,  againut  this  interloeator,  was 
refused,  upon  answer, — who  thereupon  lodged  a  pro- 
test against  any  snch  additional  proof  being  adduced. 
The  proof,  however,  was  led  in  his  absence — Sloan 
liaving  refused  to  attend  any  of  the  diets.  After  this 
additional  proof  had  been  ooncluded,  the  Magistrates 
(I8th  March  1831,}  pronounced  this  interlocutor: 

**  The  Bailies  having  considered  the  proof  addnced  by  both 
parties,  and  csrefully  reconsidered  and  reviewed  this  whole  pro- 
cess, as  also  the  process  of  ejection  which  depended  in  this 
Court,  at  the  instance  of  the  defender  against  the  pursuer,  now 
repeated :  Find  that  the  missive  or  acknowledgement  of  sale  by 
George  Cuthbertson  to  John  Richard  (  No.  S  of  the  said  pro* 
cess  of  ejection,  and  there  founded  on  by  the  defenderX  makes 
no  exception  of  any  part  of  the  premises,  but  describes  them  as 
wholly  possessed  l^  the  pursuer :  Find,  that  the  pursuer  was  in 
po&session  of  the  whole  premises  from  Whitsunday  1827,  and 
reaped  the  crop  of  that  year  from  the  garden-ground :  Find  it 
also  proved,  that  the  defender  having  instituted  an  action  of  re- 
moving and  ejection  against  the  pursuer,  intruded  himself  into 
the  possession,  and  laboured  and  planted  the  whole  of  the  gar« 
den-ground  for  the  year  1828 ;  but  the  defender  having  (ailed  in 
this  action,  the  pursuer  used  the  crop  which  grew  in  the  lower 
pait  of  the  garden  for  this  year,  while  the  defender  improperly 
retained  that  which  grew  in  the  upper  part  of  it :  Find,  that  the 
defender's  possession  of  this  upper  part  so  retained  by  him,  or 
the  part  which  lies  above  the  bleacfaing*green,  was  not  a  bona 
fide  and  peaceable  possession  as  alleged,  and  that  he  has  failed 
to  prove  that  it  was :  Find,  that  the  possession  was  obtained  by 
intrusion,  was  unwarrantable,  and  without  the  consent  or  autho- 
rity of  the  pursuer,  and  in  the  face  of  the  final  judgment  of  the 
Court  in  the  process  of  removing  and  ejection  :  Therefore*  find 
the  defender,  John  Sloan,  liable  to  the  pursuer,  John  Cuthbertson, 
in  the  sum  of  £'^  of  damages,  for  the  loss  thereby  sustained  by 
him,  and  for  jC4,  19.  8,  Sterling  of  expenses,  decerned  for  on 
20c h  July  1829 :  Find  the  defender  also  liable  to  the  pursuer  in 
the  expenses  incurred  in  the  Court  of  review,  as  weU  as  in  the 
whole  subsequent  expenses  incurred  in  this  Court ;  allow  an  ac- 
count thereof  to  be  given  in,  and.  when  lodged,  remit  the  same 
to  the  clerk  of  Court  to  audit  and  report ;  find  the  defender  far- 
ther liable  in  the  dues  of  extract,  and  decern. — Note, — The 
Bailies  do  not  think  the  production.  No.  3,  of  process,  which  is 
improbative,  and  bears  no  reference  to  the  minute  of  sale,  can 
be  held  as  cutting  down  the  minute  of  sale,  which  is  the  docu- 
ment on  which  the  defender's  title  \%  founded,  and  which  ex- 
pressly describes  the  property  sold  to  be  then  possessed  by  the 
pursuer,  more  espedally  as  this  was  really  the  fact,  as  appears 
from  the  proof.     It  does  not  seem  to  be  denied,  but  rather  ad- 
roitted,  that  the  defender  had  taken  posisession  of  the  piece  of 
ground  in  dispute,  at  the  time  when  the  petition  for  ejection  was 
presented,  but  the  pursuer  had  possession  of  the  whole  the  pre- 
vious year,  and  at  the  time  when  the  defender  purchased  the 
property.     How,  then,  did  he  get  possession  of  it?     After  the 
decision  in  the  process  of  ejection,  the  defender  should  have 
ceded  possession  of  the  whole,  in  place  only  of  part  of  the  gar- 
den-ground, to  the  pursuer.     His  possession,  therefore,  of  the 
part  retained  was  not  bonajide,  but  the  contrary,  and  in  the  face 
of  the  decision  in  the  process  of  ejection,  in  which  he  acquiesced, 
and  he  has  not  proved  that  the  pursuer  gave  up  any  part  of  the 
ground  to  him,  or  consented  in  any  way  to  his  taking  possession 
of  any  portion  of  it." 

^Expenses  were  afterwards  taxed,  and  decerned  for, 
amounting  to  £33,  9s,  Sloan  thereupon  presented  a 
bill  of  saspension,  which  was  refused  by  Lord  Craiffie 
(19th  August  1831).  A  second  (the  present)  bill 
of  suspension  having  been  presented,  and  come  be- 
fore  Lord  Cringletiei  hi«  Lordship  appointed  it  to  be 


answered,  and  at  the  same  time  issued  the  following 
note : — 

"  As  a  similar  bill  has  been  advised,  with  aaswers,  «id  re- 
fused by  Lord  Craigie,  the  present  Lord  Ordinary  thiolcs  it 
proper  to  express  his  reasons  for  doubting  the  propriety  of  that 
refusal,^  that  the  respondent  mi^  obviate  them  if  be  can.  1st, 
Then,  it  is  admitted  that  the  complainer  did  purchase  the  pro- 
perty giving  rise  to  this  question,  through  the  intervention  of 
one  Richard ;  and  the  only  right  which  the  respondent  has,  or 
pretends  to  it,  is  a  veibal  lease  for  three  years  after  Whitsunday 

1827,  from  his  brother  Geoige  Cuthbertson.  The  missive  of 
sale  to  John  Richard,  is  dated  9th  July  1627,  at  which  time  the 
respondent  is  mentioned  to  have  a  lease  of  the  subject  sold  for 
two  years  after  Whitsunday  1828;  but,  on  13th  November  1827, 
four  months  after  the  sale,  the  respondent  gave  to  his  brother, 
from  whom  he  held  the  lease,  a  letter  restricting  his  possession 
to  the  under  part  of  the  garden,  or  the  part  next  to  his  house,, 
and  between  it  and  the  bleaching-green.  1  bis  missive  George 
Cuthbertson  gave  to  the  complainer,  who,  of  course,  appears  to 
have  considered  himself,  as  purchaser  of  the  whole,  to  be  en- 
titled to  enter  to  possession  of  the  part  thus  abanduned.  Ac- 
cordingly, as  soon  as  the  season  for  cultivation  arrived,  he  is  dis- 
tiQctly  proved  to  have  separated  it  from  the  bleaching.green  by 
a  paling,  and  to  have  laboured  the  ground,  and  planted  potatoes 
on  it.  He  is  alst)  distinctly  proved  to  have  hoed  them  in  the 
summer,  to  have  pulled  and  used  the  gooseberries,  the  fallen 
fruit  from  the  trees  on  the  walls,  and  pulled  the  fruit  when  ripe 
in  October  1828,  and  all  this  without  interruption ;  this  was 
done  under  the  eyes  of  tlie  complainer  every  day  of  the  year 

1828.  In  October,  after  all  this,  the  petition  to  the  Magistrates 
was  offered,  oomplaiuing  of  the  respondent's  conduct ;  and,  from 
the  statement  in  that  paper,  uo  one  could  think  otheni'ise  than 
that  the  respondent  had  been  in  possession,  cultivated  the  ground, 
sown  the  potatoes,  and  pruned  and  dressed  the  fruit-trees  and 
bushes ;  notwithstanding  which  the  complainer  had  thrust  him<- 
self  into  possession,  and  reaped  the  crops  by  a  spuilzie :  And  the 
petition  prays  the  Magistrates  to  ordain  him  to  restore  the  whole 
fruits  and  articles  so  carried  off,  or  to  pay  the  value  thereof,  to 
be  ascertained  by  his,  the  respondent's,  oath  in  litem :  Further, 
to  find  the  complainer  liable  for  damages  and  expenses,  &c.     As 
judgment  was  given  against  the  complainer  by  the  Magistrates 
without  any  proof,  application  was  made  by  the  complainer  to 
this  Court,  and  the  i'irst  Division  remitted  to  the  Magistrates 
to  recal  their  interlocutor,  and  allow  a  proof  of  possession.  This 
shows  that  their  Lordships  considered,  that,  if  the  complainer 
had  quietly  possessed  the  property,  laboured  and  planted  it,  and 
that  under  the  eye  of  the  respondent,  this,  when  combined  with 
his  declaratory  letter  to  his  brother,  restricting  his  possession  to 
the  under  part  of  the  garden,  amounted  to  an  abandonment  of 
his  verbal  lease  to  the  upper  part,  and  justified  the  com]dainer 
to  act  as  he  had  done.  The  present  Lprd  Ordinary  confesses  that 
his  opinion  is  consentient  to  that  of  the  First  Division ;  and  as 
he  has  perused  the  proof  he  has  no  sort  of  doubt  that  it  esta- 
blishes quiet  possession  by  the  complainer,  and  that  the  respon- 
dent has  totally  fisiled  to  show  a  single  interruption.     A  part  of 
the  paling  is  said  to  have  been  pulled  down  soon  after  it  was  put 
up ;  but  how  this  happened  it  is  not  said,  and  by  whom ;  and  it  • 
was  repaired  and  remained  during  the  year  1888.    In  the  year 
1829,  the  respondent  was  allowed  to  possess  {  and  then  one  wit- 
ness says  that  the  paling  was  pulled  down  by  the  respondent.  A 
process  of  ejection  is  mentioned,  but  it  is  not  produced.     The 
Lord  Ordinary  would  have  wished  to  see  it,  to  know  the  terms 
of  the  summons  and  its  date,     btress  is  laid  oo  it  by  the  Ma- 
gistrates in  their  interlocutor,  bat  it  is  laid  by  the€omplainer  to 
have  been  an  action  for  obtaining  caution  by  the  respondent  for 
his  rent,  and,  on  failure,  to  find  caution  that  he  should  be  de- 
cerned to  remove.    If  this  was  its  nature,  it  does  not  seem  to 
affect  the  present  question." 

The  bill  having  been  passed  upon  answers,  by  Lord 
Corehonse,  and  the  letters  expede,  the  suspender 
pleaded — I.  That  the  proof  clearly  established  that 
he  had  been  in  the  peaceable  possession  of,  and  had 
laboured,  sown^  ana  reaped  the  fruits  of  the  garden 
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from  Martinmas  1827,  and  during  the  whole  of  1828. 
-^11.  The  respondent  bad  no  title  to  possession  what- 
ever.— in.  It  was  ulira  peiUa  of  the  summons,  which 
concluded  only  for  restoration  of  the  fruits  said  to 
have  been  spuilzied,  or  the  price  thereof,  to  give  da- 
mages for  the  want  of  possession.  The  respondent 
contended — I.  That  the  judgment  in  a  former  process 
of  ejection  was  conclusive  that  the  suspender  tiad  no 
right  to  occupy  the  garden  until  Whitsunday  1830. 
— 11.  At  any  rate,  after  that  judgment,  which  was 
pronounced  in  June  1828,  the  suspender  was  in  mala 
fide  to  continue  to  possess  the  garden,  even  although 
prior  thereto  he  had  bona  fide  so  occupied  it. 

The  Lord  Ordinary,  on  15th  May  1832,  pronounced 
the  following  interlocutor  and  note : 

"  Having  beard  counsel  for  the  parties  on  the  closed  record, 
and  having  afterwards  considered  the  proof,  productions,  and 
whole  process,  Finds  that  the  petition  ot  the  respondent  to  the 
Magistrates  of  Kilmaurs,  sets  forth,  that  the  suspender,  or  others, 
his  accomplices,  without  any  warrant  of  law,  and  without  the 
respondent's  consent,  entered  the  piece  of  garden<ground  in  dis- 
pute, and  spuihded  and  carried  off  fruit  growing  upon  the  fruit 
trees,  and  potatoes  growing  in  the  said  garden-ground,  and  that 
he  had  kept  the  same  ever  since,  and  refused  to  restore  them  ; 
and  it  concludes,  as  in  an  action  of  spuilzie,  that  the  articles  should 
be  restored,  or  the  value  thereof  paid,  as  ascertained  by  the  oath 
of  the  respondent,  with  damages  and  expenses :  Finds  that  it  is 
clearly  established  by  the  proof  adduced,  that,  at  the  time  this 
spuilzie  is  alleged  to  have  been  committed  in  October  1628,  the 
suspender  was  in  peaceful  possession  of  the  ground  in  question, 
and  had  been  so  from  the  preceding  term  of  Martinmas ;  that  he 
had  dug  about,  and  pruned  the  fruit  trees  from  which  he  had 
gathered  the  fruit,  and  had  planted  and  cultivated  the  crop  of 
potatoes  which  he  had  raised  when  mature ;  therefore  suspends 
the  letters  timplicUer,  finds  the  charger  liable  in  the  expenses 
incurred  in  this  and  in  the  Inferior  Court,  and  remits  the  account 
thereof,  when  lodged,  to  the  auditor  to  tax  and  to  report,  and 
decerns. — Note, — The  views  of  the  Lord  Ordinary  concur  with 
those  expressed  by  Lord  Cringletie  in  his  note  to  the  interlocutor 
of  the  7th  September  1831,  appointing  the  bill  of  suspension  to 
be  answered.  The  action  of  ejection,  alluded  to  In  that  note, 
which  was  brought  by  the  suspender  in  May  1828,  does  not  bear 
on  the  question  here  at  issue.  The  suspender  imagined  that  an 
irritancy  had  been  incurred  by  the  respondent,  in  consequence  of 
not  finding  caution  in  terms  of  a  clause  to  that  effect ;  and  on 
that  supposition,  he  seems  to  have  taken  possession,  for  a  short 
time,  of  the  under  part  of  the  garden,  which  is  not  now  in  dis- 
pute, but  the  Bailies  having  assoilzied  from  the  ejection,  the  re- 
spondent acquiesced  in  their  interlocutor,  which  became  final  in 
June  1828,  after  which  he  gave  up  all  possession  of  the  under 
part  of  the  garden,  but  continued  to  possess  the  upper  part  as  he 
bad  done  without  interruption,  from  Martinmas  1827,  the  term 
of  his  entry.  The  proof  allowed  by  the  Magistrates  ex  jiroprh 
motu,  after  the  parties  had  closed  their  probation,  of  the  state  of 
possession  in  1827,  before  the  suspender's  entry,  and  in  1829 
and  1830,  after  this  action  was  in  dependence,  is  equally  irrele- 
vant and  improper." 

Thereafter,  upon  a  motion  for  the  expenses  of  the 
first  bill  of  suspension,  his  Lordship,  on  23d  May 
1832,  found  the  suspender  entitled  to  these,  as  well 
as  the  other  expenses  of  process. 

Cuthbertson  reclaimed,  but  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Corehouse. —  /let.  Dean  of 
Faculty  (  Hope),  Cowan.— ^/f.  Skene,  Wilson. — George  M< 
Clelland,  and  William  Mercer,  W.S.,  Agents. — Sir  R.  Dundas, 
Clerk.— L*^.  fr.  2>.] 

27th  June  1832. 

No.  413. — Elizabeth  Rankinb  or  MobrieSc  Spouse,  Pursu^ 
ers,  V,  Margaret  Mftchell  or  Willouguby  &  Sfoube, 
X>efenden^^Ei  i  contra. 


Possession — Property— Title—  Tmoptniia  kamng  brought  mutual 
actions  against  each  other  for  reducing  certain  titles  which  each 
alleged  she  had  lo  certain  herittAle  sul^ctSi^-and  it  appearin* 
that  the  titles  of  both  were  bad ;  b%U  one  of  them  being  in  poaeL 
sion — Held  entitled  to  retain  such  possession,  upon  the  mann— 
in  pari  casu  melior  est  conditio  possidentis. 

This  was  the  sequel  6i  the  case  reported  ante  (Vol. 
I.  p.  230,  No.  316,  which  see).  Mutual  actions  of 
reduction  had  been  brought  by  both  parties;  and 
after  closing  a  record,  Lord  Newton,  Ordinary,  on 
4th  February  1829,  pronounced  the  following  inter- 
locutor : 

**  Haying  heard  parties*  procurators  upon  the  closed  record  in 
the  conjoined  actions,  and  whole  process.  In  respect  that  no  re- 
duction has  been  brought  of  the  titles  of  the  pursuers'  autbon, 
dated  in  the  years  1792  and  1797,  sustains  the  reasons  of  reduc- 
tion for  the  pursuers,  Elizabeth  Rankine  and  Spouse,  and  re- 
duces, decerns  and  declares,  conform  to  the  conclusions  of  tbe 
libel  at  their  instance :  Sustains  the  defences  pleaded  by  them  io 
the  counter-action  at  the  instance  of  Barbara  Mitchell  and  Spouse, 
and  assoilzies  them  from  the  conclusions  of  that  action,  and  de- 
cems :  Finds  expenses  due  :  Allows  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  ume, 
and  to  report ;  reaerving  power  to  the  deftnders,  Barlmra  Mit- 
chell and  Spouse,  to  institute  a  reduction  of  the  titles  in  the  per- 
son  of  the  pursuers*  authors  above  alluded  to,  and  as  a  conse- 
quence of  the  pursuers*  own  titles,  if  they  shall  be  so  advised." 

Mrs  Mitchell  having  reclaimed,  and  in  the  mean- 
time executed  a  supplementary  summons  of  reduction 
of  the  titles  in  the  person  of  Mrs  Rankine,  the  Courts 
on  5th  June  1829,  pronounced  this  interlocutor: 

"  The  Lords  having  reviewed  this  note,  advised  the  same,  and 
heard  parties*  procurators  thereon,  they  remit  to  tbe  Lord  Or- 
dinary to  hear  parties  upon  the  supplementary  summons  of  re- 
duction stated  as  being  now  raised,  but  that  upon  payment  to 
the  respondent  of  the  expenses  hitherto  incurred ;  appoint  in 
account  to  be  given  in^  and  remit  to  the  auditor  to  tax  tbe  same, 
and  report.'* 

The  cause  having  gone  back  to  the  Lord  Ordinary, 
and  come  before  Lord  MoncreifiP  in  the  course  of  tbe 
rolls,  his  Lordship,  after  closing  a  record,  pronounced 
the  following  interlocutor  and  note,  which  sufficiently 
explain  the  case : 

**  The  Lord  Ordinary  (  February  29, 1832,)  having  considered 
the  closed  record  in  the  conjoined  actions,  with  the  previous  pro- 
ceedings, and  the  interlocutors  of  the  former  Lord  Ordinaiy 
and  the  Court,  and  having  heard  parties*  procurators,  recsls  tbe 
interlocutor  of  Lord  Newton,  of  4th  February  1829,  insofar 
as  decree  of  reduction  is  thereby  given  against  the  defender  in 
the  original  action,  Mrs  Barbara  Mitchell  or  WiUonghby;  and  in 
the  supplementary  reduction  at  the  instance  of  the  said  original 
defender,  reduces  and  decerns  in  terms  of  the  libel ;  and  further 
reduces,  decerns,  and  declares  in  terms  of  the  conclusions  of  tbe 
first  summons  of  reduction  and  declarator,  at  the  instance  of  tl»e 
said  defender;  and  in  the  reduction  at  the  instance  of  the  origi- 
nal pursuer.  Sustains  the  defences,  assoilzies  the  defender,  and 
decerns ;  and  finds  the  defender  entitled  to  the  expenses  incur- 
red since  the  date  of  the  Lord  Ordinary*8  interlocutor,  of  date 
Sd  March  1 8^ ;  allows  an  account  to  be  given  in,  and  remits 
the  same,  when  lodged,  to  the  auditor,  to  be  taxed. — 3^(/<«.— This 
is  a  very  singular  competition  ;  for  it  is  perfectly  clear  that  nei- 
ther the  one  party  nor  the  other  has  any  good  title  to  tbe  pro- 
perty in  question,  either  real  or  prescriptive.  It  is,  therefore,  a 
hard  matter  to  do  any  thing  that  may  be  thought  justice ;  but 
fortunately  it  is  equally  difficult  to  do  any  legal  injustice  as  be- 
tween them.  The  propertv  had  belonged  either  to  Walter  Cod* 
ming,  or  to  his  wife.  Thev  both  died  intestate  somewhere 
between  1757  and  178(^.  They  left  three  daughters— Ju>^ 
Robina,  and  Jane.  Janet  died  early  without  issue ;  so  that  the 
whole  property  came  to  belong,  in  equal  shares,  to  Robina  and 
Jane  Gumming.    No  title  appears  to  have  been  made  up  by  soy 
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of  the  daughters ;  but  the  progress  of  each  share,  if  it  can  be 
Ciilled  a  progress,  must  be  traced.  1.  Robina  Cumming  married 
John  Barbour ;  and  it  is  said  that,  without  any  title,  she  convey- 
ed her  share  to  him,  and  his  heirs  and  assignees.  This  John 
Barbour  ( 1 )  is  said  to  have  died  about  1788,  intestate,  and  leav- 
ing two  children,  John  and  Janet.  John  Barbour  (2)  made  up 
no  title,  but,  without  title,  conveyed  the  property  to  his  sister 
Janet  in  liferent ;  whom  failing,  to  his  own  heirs.  After  exe- 
cuting this  deed,  John  went  abroad,  and  was  never  more  heard 
of.  For  any  thing  known,  he  may  be  yet  alive.  Janet  took  in- 
feftment  on  the  disposition  in  1794.  Janet  Barbour  married  Alex- 
ander Clarke,  a  soldier ;  and  in  1706  she  executed  a  general  dis- 
position of  her  property  to  Clarke,  *  if  in  life  ;*  whom  failing,  to 
the  defender,  Barbara  Mitchell,  (  Mrs  Willoughby. )  The  deed  con- 
tained no  special  conveyance  of  any  part  of  the  property  in  question. 
Janet  died  without  issue.  No  evidence  has  been  produced  to 
show  that  Clarke,  the  husband,  is  dead ;  and  supposing  him  to 
be  now  dead,  it  is  quite  uncertain  whether  he  predeceased  Janet, 
or  whether  he  died  without  issue,  and  intestate,  or  not.  It  is 
needless  to  say,  that,  under  this  deduction,  the  defender  got  no- 
thing having  even  the  semblance  of  a  good  title  to  the  half  por- 
tion of  the  property  which  originally  Robina  Cumming  had  right 
to  take  up.  However,  whether  by  this  or  by  another  title,  she 
got  possession  of  the  property,  at  least,  as  early  as  1805.  2. 
Jane  Gumming  married  John  Combs.  She  had  no  title  but 
apparency,  and  died  intestate,  leaving  one  son,  Walter  Combs. 
He  is  said  to  have  been  imbecile ;  and  if  he  was  so,  his  advisers 
seem  to  have  been  equally  so.  Without  making  up  any  title 
either  to  his  mother*s  half  of  the  property,  or  to  the  whole,  he 
executed  conveyances,  as  if  the  whole  had  been  vested  in  him. 
In  1792,  he  conveyed  one-third  of  the  property  to  Samuel 
George,  and  George  was  infeft;  and  in  1797  be  disponed  two- 
thirds  to  Thomas  Smith,  who  was  also  infeft  It  is  stated  that 
in  both  these  cases,  there  were  back-bonds  declaring  the  dispo- 
sitions  to  be  in  trust ;  but  neither  of  these  back-bonds  was  re- 
corded  in  the  register  of  reversions.  There  is  also  a  serious 
objection  to  the  disposition  to  Smith,  the  deed  being  vitiated  in 
the  word  two,  and  the  word  parts  in  the  description  of  *  two- 
third  parts,*  as  if  it  had  originally  stood  *  one- third  part'  In 
\S05f  George  and  Smith  reconveyed  the  one- third  and  two- 
thirds  to  Walter  Combs ;  and  in  the  same  year  Walter  Combs, 
without  taking  infeftment,  but  in  conjunction  with  a  certain 
Margaret  Barbour,  (whose  connection  with  the  property  is  no- 
where explained,  but  who  seems  to  have  been  a  sister  of  John 
Barbour,  the  husband  of  Robina  Cumming,)  and  John  Forsyth, 
her  husband,  disponed  the  whole  property  to  James  Mitchell, 
the  father  of  the  defender ;  and  Mitchell  took  infeftment  on  the 
precept  in  that  disposition.  Mitchell  seems  to  have  died ;  and, 
in  1812,  the  defender  and  her  sister  Margaret  Mitchell  obtained 
infeftment  as  his  heirs.  After  all  this,  George  and  Smith,  in 
]8'26,  entered  into  transactions  with  the  present  pursuers,  Mrs 
Rankine  and  her  husband,  by  which  they  are  said  severally  to 
have  sold  for  a  price  the  one-third  and  two-thirds  in  which  they 
had  stood  infeft.  On  the  dispositions  by  them,  the  pursuers 
took  infeftment.  And  the^  now  plead,  that  when  they  trans- 
acted with  George  and  Smith,  they  transacted  on  the  faith  of 
the  records ;  that  they  saw  no  boick-bonds  on  record,  and  no 
sasine  in  Walter  Combs;  and  that  the  infeftments  of  James 
Mitchell  and  the  defender  were  sasines  Mdthout  lawful  warrants. 
And  while  they  admit  the  actual  possession  by  the  defender  and 
her  father,  they  give  some  explanation  calculated  to  show  that 
it  was  obtained  by  certain  leases  from  Walter  Combs,  &c.  But 
Walter  Combs*s  disposition  having  been  granted  in  1805,  the 
possession  must  be  ascribed  to  it,  unless  the  titles  by  leases  were 
preferable.  This  is  an  outline  of  the  case ;  and  nothing  can  be 
more  certain,  than  that  there  has  been  no  good  title  established 
since  the  death  of  Walter  Cumming,  or  his  wife.  But  the  ques- 
tion roust  still  be  resolved,  which  of  these  parties  is  to  be  pre- 
ferred? Neither  having  a  truly  good  title  to  challenge  the  title 
of  the  other.  By  Lord  Newton's  interlocutor,  adhered  to  by 
the  Court,  it  was  held  that  the  pursuers  must  prevail,  unless  a 
redaction  of  the  titles  of  George  and  Smith  should  be  brought 
But  the  Court  having  simply  remitted  the  cause,  (on  payment 
of  expenses,)  when  such  a  supplementary  reduction  was  brought, 
without  eidier  altering  or  affirming  the  principle  of  the  judg- 


ment in  other  respects,  the  Lord  Ordinary  understands  that 
the  whole  merits  of  the  cause  must  still  be  considered.  And 
with  regard  to  one-half  of  the  property,  bad  as  the  title  of 
the  defender  is,  that  of  the  pursuers  is  evidently  worse ;  for 
Walter  Combs  never  had  any  title  to  the  share  of  the 'pro- 
perty  which  bad  fallen  to  Robina  Cumming.  and  consequent- 
ly neither  George  nor  Smith  could  get  any  title  to  that  part 
from  him.  On  the  other  hand,  the  defender,  by  the  infeft- 
ment of  Janet  Barbour  in  1794,  and  her  general  disposition  in 
1796,  has  at  least  the  appearance  of  a  title,  and  somewhat  of  the 
substance  of  a  right,  to  that  which  belonged  to  Robina  ( Janet's 
mother),  or  to  John  Barbour,  her  brother.  As  to  the  remainder 
of  the  property,  both  parties  claim  exclusively  in  right  of  Walter 
Combs ;  and  to  this  extent  neither  can  dispute  his  title.  The 
reality  of  the  right,  such  as  it  was,  was  from  first  to  last  in  him- 
self, George  and  Smith  being  mere  trustees.  It  roust  therefore 
be  determined,  1.  Whether  the  property  was  well  conveyed  to 
Smith,  or  the  disposition  was  null  in  respect  of  the  vitiation  ; 
and,  2.  As  to  both  parcels,  whether  the  pursuera  can  be  held  to 
have  so  transacted  on  the  faith  of  tlie  records,  that  they  must  be 
held  to  have  obtained  a  bona  fide  title  as  oneroos  purchasers, 
neither  affected  by  the  trust  in  the  back-bonds,  nor  by  the  recon- 
veyance to  Walter.  The  Lord  Ordinary  is  inclined  to  think 
that  the  vitiation  in  the  disposition  to  Smith  is  in  tubttantialibut, 
and  that  the  objeotion  is  not  removed  either  by  the  sasine,  or  by 
the  reconveyance.  But  independent  of  this  point  he  is,  on  the 
whole,  of  opinion,  that  the  titles  of  George  and  Smith  could  not 
subsist  as  valid  titles  against  Walter  Combs  or  his  disponees, 
except  as  they  might  found  a  right  in  a  bona  fide  onerous  pur- 
chaser; and  that  the  pursuera  cannot  be  considered  as  bona  fide 
purchasere  on  the  hiih  of  the  records.  For,  1**,  Granting  that 
the  defender  cannot  urge  the  defects  in  the  title  of  Walter  Combs 
as  a  substantive  objection  to  the  title  of  the  pureners,  it  is  manil 
fest  that  no  man  can  gravely  state  that  he  was  in  bona  fide  to 
transact  on  the  faith  of  such  infeftments  as  those  of  George  and 
Smith,  proceeding  from  a  party  who  had  no  title  at  all  id,  Tbe 
pureuere  saw  in  tbe  record,  the  infeftment  of  James  Mitchell  in 
1805,  and  the  infeftment  of  his  daughters  in  1812 ;  and,  2d,  They 
did  unquestionablv  see  the  defender  in  full  possession  of  the 
property,  of  which  neither  Geoige  nor  Smith  ever  had  any  pos- 
session at  all.  These  facts  were  abundantly  sufficient  to  stop 
any  man  of  common  sense,  if  he  really  meant  to  purchase  the 
property  in  bona  fide  at  its  value ;  and  if  the  pursuers  had  in- 
quired, they  would  have  instantly  discovered  that  the  infeftments 
were  rendered  nugatory  by  the  back-bonds  and  the  reconveyance. 
The  Lord  Ordinary,  therefore,  holds  the  real  evidence  to  be  con- 
clusive against  the  bonafidet  6f  the  pureuere.  He  considers  the 
whole  matter  to  have  been  an  experiment  upon  the  evident  per- 
plexity and  imperfection  of  the  titles  every  way.  In  these  cir- 
stances,  he  is  of  opinion,  that  though  tbe  titles  of  both  parties 
are  bad,  the  maxim  must  apply,  In  pari  cam  m^ior  eM  condUio 
pouidetUis.  The  title  of  tlve  pureuera  is  not  such  as  to  enable 
them  to  disturb  the  possession  of  the  defender.  He  must  state, 
however,  that  he  expresses  this  opinion  with  the  utmost  possible 
distrust  and  deference,  in  so  far  as  it  may  seem  to  differ  from 
any  principle  involved  in  the  interlocutor  of  Lord  M  ewton.  Per- 
haps there  is  not  any  such  difference." 

At  advising  a  reclaiming  note  for  Mrs  Rankine, 

Lord  President, — Neither  Mn  Rankine  nor  her  alleged  authore, 
ever  had  possession. 

Lord  GWiei^'-'The  possession  is  admitted  to  have  been  by  tbe 
other  party. 

Lord  Pretident. — We  cannot  disturb  the  possession  in  such  a 
case  as  this. 

The  Court  adhered. 

First  Division.— Lords  Ordinary,  Newton  and  Moncreiff.— 
jlci,  D.  McNeill,  Stark.— ^/<.  Greenshields,  Macallan.— John 
Nairn  and  David  Gny,  S.  S.  C,  Agents.— Mr  Bell,  Clerk— 

[J.  r.  /).] 
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No.  4I4.~*HENftY  &  RoBRRT  DouoALL,  Pwmert,  V.  Alexan- 
der Macartney  /*tr  Commercial  Banjung  Company,  De- 
fender. 

BUI  of  Excliaiige — Dtacbarge*- Presumption — A  creditor  on  a 
aequetirated  estate  having  toid  and  assigned  his  debt  and  claim, 
emd  received  in  paifment  a  bill  patfoJhU  by  insttUments,  and  also 
a  ktter  from  the  purchaser  (addressed  to  the  trustee  on  the 
estatejt  euthoriting  him  (the  setter  J  lo  draw  the  fnt  dividend 
from  the  estate^  and  apply  it  in  part  ertinction  of  the  bill ;  and 
the  bill  having  been  surrendered  before  it  vras  wholly  paid,  and 
before  the  first  dividend  from  the  sequestrated  estate  was  payable 
'^Held,  that  the  original  creditor  in  the  sequestration  was  stilt 
entitled  to  draw  thefrst  dtoidend,  and  apply  it  in  ertinction  of 
what  was  due  on  the  bill — the  tetter  to  the  trustee,  autliorisiag 
that  application  of  it,  being  unrecaUed* 

In  March  1826»  Jolin  Zaill,  distiller,  brother- in- 
law of  the  pursuers,  w^  sequestrated,  when  he  was 
owinflf  about  £1700  to  the  Conunercial  Bank*8  braneh 
at  Stirling,  upon  various  bill  transactions.  The  Bank 
agent  was  appointed  trustee.  Zuill  had  been  im- 
prisoned ;  and  the  pursuers  were  sent  for  by  Cunning- 
ham, the  superintendent  of  Bank  branches,  who  pro- 
posed to  them  that  they  should  buy  up  ZuiU's  dent — 
which  they  agreed  to  ao.  They  granted  their  joint 
acceptance  for  £509,  15.  7,  payable  by  10  instalments 
-^the  last  to  be  £188,  15.  7;  while  Cunningham  with- 
drew the  Bank's  ranking  on  the  estate,  and  granted 
to  the  pursuers  the  following  letter,  16th  March 
1827  :— 

**  As  yoa  have  purchased  from  me  the  debt  due  by  your  bro^er- 
in-law,  John  Zuill,  distiller  at  Blaiiigorts,  to  the  agency  here  of 
the  Comroercial  Bank,  and  have  of  this  date  granted  me  your 
joint  acceptance  for  the  price  and  interest  tWreon,  amounting 
together  to  ^508,  15.  7.  Sterling,  payable  by  ten  diiTcrent  in- 
stalments, J  hereby  oblige  myself  to  withdraw  the  Bank's  rank- 
ing on  John  Zuill*s  estate,  and  to  allow  you  to  rank  therefor, 
and  receive  the  whole  benefit  to  be  derived  therefrom  ; — it  being 
expressly  understood  between  us,  that  notwithstanding  of  the 
prolonged  date  of  the  instalments  of  the  bill,  that  I  am  to  be 
paid  the  amount  of  the  first  instalment  of  John  Zuill's  compo- 
sition, and  for  which  credit  will  be  given  on  the  back  of  said 
bill,  as  well  as  for  interest  thereon,  in  so  far  as  the  same  may 
prove  a  forehand  payment." 

And  the  pursuers  alleged,  that,  on  the  same  day,  tbey 
wrote  to  Mcintosh,  the  trustee,  authorising  nim  to 
pay  the  first  instalment  to  Cunningham,  relying  on 
said  letter.  On  the  back  of  the  promissory-note  was 
marked-^ 

«  To  credit  of  H.  and  R.  D.*8  Dfo. 

March  90,  1827,    paid  .  .  .        ^30    0    0 

July  6,  1827,  paid  .  .  .        Jei5    0.0 

Sept.  7,  1827,         paid  .  .  .        ^10    0    0 

«  STIR1.INO,  November  SO,  l827.~By  cash,  and  bill  of  Je67» 
Us.  from  Andrew  Dougall,  ^100. 

"  Note, — The  above  words  *  and  bill  of  j£67,  1  Is.*  are  inter- 
lined in  the  same  handwriting." 

And  the  note  itself  was  retired  on  the  SOth  of  No- 
vember 1827,  upon  the  pursuers  paying  £lOO  more 
to  the  Bank  (in  all  £222,  lis.),  under  a  new  trans- 
actidn.  Cunningham  received,  when  due,  14th  Sep- 
tember 1828,  jS7,  15.  4^.,  the  first  instalment  of 
Zuill's  composition.  This  ne  retained.  The  ranking 
of  the  Bank  was  never  withdrawn.  And  the  pursuers 
never  ranked.  On  the  ISth  of  March  1830,  the  agents 
of  the  pursuers  wrote  to  the  agent  for  the  Bank  as 
follows,  without  receiving  any  answer: 


"  Dear  Sir,— On  1 6th  March  1827,  Messrs  Henry  and  Ro- 
bert  Dougall  gave  Mr  J.  S.  Cunningham,  the  general  super- 
intendent  of  branches  of  the  Comntercial  Bank,  a  promissu^. 
note  for  £508,  15.  7.,  payable  by  ten  instalments,  and  at  tiie 
same  time  they  obtained  from  Mr  Cunningham  a  mUsive  letter 
or  obligation,  stating,  that  he  had  received  the  note  as  the  pur- 
chase-money of  a  debt  due  by  John  Zuill  at  Blaii*gort«  to  the 
Bank,  for  which  Messrs  Dougall  were  to  be  allowed  to  rank  on 
Zuiirs  sequestrated  estate.  Mr  Cunningham  only  stipulated 
that  he  should  draw  the  tirst  dividend  or  composition  on  that 
estate  ;  but  he  became  bound  to  give  Messrs  Dougall  rredlt  Tor 
the  money  when  received.  This  promi«sory-note  has  been  lon^ 
ago  retired.  On  14th  September  1 828  the  first  instalment  of  Mr 
ZuilPs  composition  became  doe,  and  was  received  by  Mr  Gun- 
ningham  for  the  Bank.  It  amounted  to  £9S,  Ids.,  but  the 
money  has  not  been  credited  or  paid  over  to  Messrs  Dotigall. 
We  have  received  instructions  from  them  to  adopt  legal  mea- 
sures to  recover  payment  of  that  sum,  iinth  interest;  and  we  think 
it  right,  before  doing  so,  to  give  you  this  intimation,  that  the 
debt  may  be  paid  without  incurring  expense.  Requesting  an 
early  answer,  I  am,**  8ic. 

In  consequence,  the  pursuers,  in  April  1830,brottght 
an  action  against  the  bank  for  the  above  £87,  15. 4^, 
pleading — I.  The  pursuers,  in  ternui  of  their  agree- 
ment with  the  Bank,  obtained  an  absolute  right  to 
the  whole  dividends  payable  from  Zuill's  estate.  The 
letter  of  agreement  contains  an  assignation  in  their 
favour  to  tliese  dividends,  with  a  reservation  of  the 
right  of  the  Bank  to  apply  the  fin»t  instalment  of 
Zuill's  composition  in  payment  of  the  pursners'  bill, 
if  it  was  then  unpaid. — if.  The  condition  which  alone 
entitled  the  Bank  to  retain  the  amount  of  the  divi- 
dends or  instalment  on  Zuill's  estate,  was  never  purl- 
6ed.  The  first  instalment  or  dividend  was  not  paid 
till  long  after  the  pursuers'  bill  was  retired.  V\  ben 
the  dividend  was  declared,  there  was  no  debt  at  sli 
due  by  the  pursuers  to  the  Bank,  in  payment  or  to 
the  credit  of  which  the  Bank  was  entitled  to  draw 
and  apply  that  dividend,  the  right  to  which  was  vest- 
ed in  the  pursuers  by  the  assignation  in  their  favunr. 
— IIL  The  fact  of  the  defender's  giving  up  to  the 
pursuers  the  bill,  without  obtaininfl^  any  retrocession 
to  the  dividends,  amounted  to  a  discnarge  of  the  whole 
debt,  in  consideration  of  the  sum  of  £222  actually 
paid  by  the  pursuers.— IV.  To  entitle  the  Bank  to 
appropriate  the  dividend,  the  defender  must  instrnct, 
that  subsequently  to  the  delivery  of  the  bill  he  was  a 
creditor  of  the  pursuers,  and  so  entitled  to  plead  re- 
tention or  compensation  to  the  extent  of  £H7, 15.4. 
— V.  A  Bank,  or  other  creditor,  taking  a  hill  for  a 
specified  value,  is  not  entitled j  after  the  bill  is  retired, 
to  retain  or  receive  the  very  value  which  they  engaged 
to  assign  or  to  pay  for  it,  and  thereby  to  compel  the 
granter  of  the  bill  to  retire  it  without  receiving  the 
value  he  stipulated  for  it,  or  any  value  whatever. 
The  Manager  of  the  Commercial  Banking  Coinpsny 
is  legally  responsible  for  the  conduct  of  the  persons 
employed  by  him  in  conducting  their  Branch  Banks. 
The  defender  pleaded — I.  The  pursuers  having  no 
right  to  draw  any  dividends  from  Zuill's  estate  upon 
the  debt  purchased  by  them  from  the  Bank,  till  th^ 
consideration  stipulated  to  be  paid  for  the  same  shall 
be  paid ;  and  it  having  been  expressly  agreed,  that 
the  first  dividend  payable  from  Zuill's  estate  sbonM 
be  received  by  Mr  Cunningham,  and  applied  towards 
payment  of  the  said  bill — the  pursuers  can  make  no 
claim  for  the  said  dividend  against  the  defeDdcr.—H- 
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The  Bank  by  the  agreement,  hftTing  reserved  right 
to  draw  the  first  dividend  from  Zuiirs  estate,  and  to 
applv  it  to  account  of  the  bill — and»  when  this  divi- 
dend was  so  drawn,  there  having  been  due  under  the 
bill  a  larger  sum  than  the  dividend  so  drawn — the 
Bank  were  entitled  to  retain  it. — III.  As  the  bill 
granted  bv  the  pursuers  for  the  debt  purchased  was 
never  paid  by  them,  they  canmit  claim  the  benefit 
now  demanded  by  them. — IV.  A  party  holding  two 
difi^erent  debtors  Donnd,  when  he  gives  up  bis  claim 
against  one^  and  the  document  of  debt  under  which 
that  party  alone  is  bonnd,  does  not  give  up  his  claim 
against  the  other  debtor  whom  he  holds  bound  by  a 
separate  document  of  debt. — V.  Every  creditor  is  en- 
titled to  retain  a  document  of  debt,  until  all  debts 
due  by  the  person  connected  with  that  document  are 
paid  ;  and  the  Commercial  Bank  are  only  liable  for 
their  agents,  so  far  as  these  agents  act  in  conformity 
to  law  and  agreement ;  and  the  cautioners  for  agents 
are  liable  to  the  Bank. 

"  The  Lord  Ordinary  (10th  March  1R32,)  having  heard  parties' 
procurators,  and  considered  the  clotted  record,  Finds,  That  by 
an  agreement  of  the  16th  of  March  1827,  between  Mr  John 
€uaninghain,  as  agent  for  the  Coromereial  Bank,  and  the  pursuers, 
the  pursuers  purchased  from  the  Commercial  Book  a  debt  due 
by  the  sequestrated  estate  of  John  Zuill,  their  brother-inlaw» 
to  the  said  Bank :  Finds,  That  on  the  one  hand,  the  pursuers, 
of  that  date,  granted  their  bill  for  £508,  15.  7,  payable  by  ten 
different  instidments ;  and  on  the  other,  Mr  Cunningham,  by 
missive  of  the  same  date»  bound  himself  to  withdraw  the  Bank's 
ranking  on  Zuill's  estate,  and  to  allow  the  pursuers  to  rank 
therefor,  and  receive  the  whole  benefit :  Finds  That  the  mis- 
sive  also  contained  the  provision,  that  notwithstanding  the  pro- 
longed date  of  the  instalments  of  the  bill,  the  Bank  was  *  to 
be  paid  the  amount  of  the  first  instalment  of  John  ZuilPs  com- 
position, and  for  which  credit  will  be  given  on  the  back  of  said 
bill,  as  well  as  for  interest  thereon,  in  so  far  as  the  same  may 
prove  a  forehand  pajrment  :*  Finds  it  set  forth  in  the  summons* 
that,  of  the  same  dale,  the  pursuers  wrote  to  William  M*Intosh« 
the  trustee  on  ZuilPs  sequestrated  estate,  authorising  him  to 
pay  the  first  instalment  of  the  said  John  ZuiU's  composition  to 
the  said  John  Cunningham,  the  agent  for  the  Bank:  Finds, 
That  by  a  subsequent  transaction  ofuhe  90th  of  November  1827, 
between  the  pnrsiiers  and  the  Bank,  the  latter  or  their  agent 
gave  up  the  bill  to  the  pursuers,  upon  receiving  a  sum  of  ^100 
in  addition  to  the  instalments  previously  paid ;  but  Finds,  that 
while  the  bill  was  thus  given  up.  the  letter  authorising  Mr  M<- 
Intosh,  the  trustee,  to  pay  the  first  instalment  on  John  Zuill's 
dividend  to  the  pursuer  was  not  withdrawn:  Finds,*  That  ac 
cording  to  the  legal  presumptions  applicable  to  these  drcum- 
stances,  the  defenders  cannot  be  held,  by  the  giving  up  of  the 
bill  for  a  sum  confessedly  far  below  its  amount,  to  have  aban- 
doned their  claim  to  draw  the  first  dividend  or  composition  on 
Zuill's  estate  ;  and,  therefore,  assoilzies  the  defenders  from  the 
conclusions  of  the  libel,  and  decerns :  Finds  the  pursueu  liable 
in  expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor.— ^ote. — Upon  inquiry,  at  the  debate, 
the  liord  Ordinary  was  informed,  in  the  Jint  place,  That  the 
parties  had  no  further  proof  to  offer ;  and  2d(y,  That  the  letter 
to  Mr  M'Intosh,  the  trustee,  mentioned  in  the  sunmions,  had 
not  been  withdrawn  on  the  occasion  of  the  settlement  of  the 
30th  of  November  1827,  and  was  still  in  his  hands.  In  these 
oircamatances,  the  case  must  be  determined  on  legal  presump- 
tions ;  and  considering  that  the  bill  was  given  up  for  a  sum  which*, 
even  when  added  to  the  first  instalment  or  composition  on  Zuill's 
estate,  fell  far  short  of  its  amount,  the  Lord  Ordinary  does  not 
think  that  the  Bank,  by  giving  up  the  bill  while  the  letter  autho- 
rising the  drawing  of  the  first  dividend  remained  uncancelled,  can 
be  held  to  have  abandoned  their  right  to  that  dividend.  He 
rather  considers  the  fair  presumption,  to  be^  thai  the  prof^pective 


right  of  drawing  that  first  dividend  truly  formed  part  of  the  con- 
sideration for  which  the  hill  waa  given  up.'* 

The  psrsoers  reclatmed,  maintaining^,  that  the  smn 
stated  on  the  hack  of  the  bill  was  £67,  Us.,  and  not 
£7,  lis.,  as  al!e^d  hy  the  defender. — At  advising'. 

The  Lard  Juatice-Clerk  observed,  that  this  was.  no  case  alKMiC 
a  composition,  yet  the  word  *  composition'  ran  through  the  whole 
interlocutor.  The  case  must  be  decided  apart  from  any  allega- 
tion of  fraud,  of  which  nothing  was  to  be  found  in  ibe  summons. 
The  only  question  wha,  whether  the  Lord  Ordinary,  seeing  in 
the  summons  a  specified  averment  regarding  the  letter  to  Mcin- 
tosh, authorising  payment  of  the  instalment,  should  not  have 
called  for  it.  There  was  no  objection  to  waiting  till  it  should 
be  produced.  But  supposing  its  terms  to  be  as  said,  he  could  not 
see  what  effect  it  could  have,  l^hese  parties  were  brothers-in- 
law  of  the  imprisoned  bankrupt,  whose  affairs  they  nianaged» 
They  should  have  interpelled  the  trustee.  As  no  fraud  waa 
alleged,  the  Lord  Ordinary  had  dedaced  the  only  fair  presump- 
tion from  the  fdcts. 

Lord  Gtentee  saw  no  reason  to  alter.  The  title  to  claim  from 
the  bankrupt  estate  was  founded  entirely  on  the  letter,  16th 
March  1827,  libelled  on.  The  bill  had  not  been  discharged.  If 
so,  he  would  have  thought  that  the  Bank«meant  to  gire  up  all 
claim.  But  all  that  could  be  seen,  were  certain  payments  mark- 
ed on  the  back  of  it,  and  the  bill  was  then  delivered  up. 

Lord  Meadowbank  could  not  see  the  grounds  of  the  Lord  Or- 
dinary's interlocutor.  The  pursuers  had  been  under  no  obliga- 
ti»»n  to  pay  any  of  Zuill's  debts.  But  he  was  in  jail,  and  they 
offered  to  become  bound  to  pay  that  bill  by  instalments.  At 
the  same  time,  the  clau<«e  was  thrown  into  the  letter  as  an  addi- 
tional security  to  the  Bank  for  part  of  the  bill.  He  understood 
the  provision  to  be,  that  the  Bank  were  to  rank  for  the  first  in- 
stalment But  it  was  averred,  that,  subsequent  to  this  letter,  the 
purmiers  wrote  to  the  trustee,  intimating  the  transaction.  These 
persons  said,  that  they  had  paid  £222,  and  that  the  new  contract 
into  which  they  had  entered,  arose  from  thmr  belief  that  thv 
former  transaction  was  illegal.  He  did  not  think  it  illegal  to 
purchase  a  debt  on  a  bankrupt  estate.  But  it  was  not  necessary 
for  them  to  show  that  it  was  illegal.  It  was  enough  if  they 
thought  so.  The  Bank  delivered  up  the  bill  on  paymant  of  the 
£222.  Now,  if  the  pursuers  were  to  have  liberty  to  rank,  ami 
the  transaction  was  at  an  end*  would  they  not  have  got  up  the 
document  which  prevented  them  from  ranking  ?  There  was  no 
question  before  the  Court  about  any  dividend  but  one.  But  if 
the  pursuers  had  a  right  to  rank  for  the  ^87,  they  bad  as  good  a 
right  to  rank  for  every  penny  that  should  be  drawn  from  the 
estate.  So  if  the  Court  agreed  to  the  interlocutor,  they  would 
find  £287  had  been  paid  oyer  to  this  man  from  parties  who  bad 
originally  no  liability.  It  was  a  hard  case.  He  was  loath  to 
shut  out  proof. 

Lord  Cringielie  thought,  that  so  far  from  the  case  being  a  hard 
one  for  the  pursuers,  the  Bank  had  received  a  very  unhandsome 
return  for  great  kindness.  If  it  was  legal  to  buy  the  debt,  the 
principle  on  which  the  demand  was  made  was,  that  the  promis- 
sory-note was  long  ago  retired.  Now,  if  the  engagement  waa 
illegal,  why  did  not  these  gentlemen  bring  an  action  to  set  it 
aside,  and  demand  not  only  the  £87,  but  the  £±12  also  ?  The 
illegality  was  given  up.  This  was  no  question  about  a  compo- 
sition,— and,  therefore,  if  the  Bank  did  not  ask  full  payment  of 
the  £508,  they  were  doing  the  parties  a  kindness.  These  gentle- 
men had  not  paid  one  half  of  the  money  which  might  have  be^n 
exacted  from  them.  The  Bank  Jiad  given  up  all  right  to  rank 
for  any  but  the  first  dividend.  If  Zuill's  estate  yielded  any  thing 
more,  would  they  not  be  entitled  to  rank  for  the  £222  paid  ?^ 
keeping  the  letter.  If  it  had  been  understood  that  the  Bank  were 
not  to  rank  for  the  first  dividend,  the  letter  would  have  been 
given  up  by  the  Bank. 

The  Coart  adhered, v^tth  additional  expenses. 

Second   Division. — Lord  Ordinary,   Fullerton. — Mt.  Dean 

of  Faculty  (Hope),  Gr.  Speirs ^U.  More.— Tod  &  Wright, 

W.S.,  and  J.  A.  Campbell,  W.S.,  Agents— Mr  Thomson, 
Clerk.-.[r.  C] 
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28th  June  1832. 
No.  415.— James  Eisdale,  Jdtfocatort  v,  Wiixiam  Abcher, 

&c.,  Bespondenis, — et  i  contra. 

Process— Advocation — Competency — Expenses  —  The  Sheriff 
having  decided  on  the  meritt  of  a  case,  biU  ^und  expenses  due 
to  neither  partif ;  and  the  party  against  whom  the  itileriocutor  on 
the  merits  was  pronounced  having  advocated  the  whole  cause — 

■  Held,  that  a  subsequent  advocation  on  the  point  of  expenses  by 
the  ftspondent  was  unnecessary,  and  therefore  dismissed  as  in^ 
competent, 

James  Eisdale*  proprietor  in  Rose  Terrace,  Perth, 
presented  a  petition  to  the  SheriflFof  the  county,  praying 
his  Lordship  to  interdict  and  prohibit  the  respondents, 
William  Archer  and  John  Maclaren,  managers  for  St 
John's  Foundry  Company,  Perth,  and  others,  from 
erecting  an  iron  railing  to  inclose  some  vacant  groand 
opposite  the  petitioner's  property.  In  limine^  it  was 
ODjected,  that  the  petitioner  had  produced  no  evidence 
of  his  title  to  pursue,  and  that  the  respondents  had 
no  proper  interest  in  the  suit,-wand  therefore,  that, 
quoad  them,  the  Bction  should  be  dismissed  as  irregu- 
lar and  incompetent.  After  a  variety  of  procedure, 
the  Sheriff-suDStitute,  on  9th  March  1831,  repelled 
the  preliminary  defences,  allowed  the  said  railing  to 
be  erected,  but  found  neither  party  entitled  to  ex- 
penses. To  this  interlocutor  he  adhered  on  9th  July 
thereafter,  and  on  appeal,  the  SheriflF-depute,  on  2d 
September,  affirmed  it.  Eisdale,  on  the  15tli  Septem- 
ber 1831,  advocated  the  whole  cause,  and  on  2l8t 
March  1832,  William  Archer  and  John  Maclaren  ad- 
vocated, on  the  ground  that  the  Sheriff's  judgments 
were  erroneous,  in  so  far  as  they  did  not  sustain  the 
preliminary  defences,  and  find  the  respondents  entitled 
to  expenses.  Archer  and  Maclaren  maintained  the 
foUowiuff  plea : — The  advocators  having  had  no  inte- 
rest in  the  matter  at  issue — either  as  proprietors  in 
Rose  Terrace,  or  as  contractors  for  the  work,  the  ori- 
ginal application  for  interdict  was  irregularly  served 
upon  them,  and  as  this  defence  was  distinctly  stated 
in  limine^  they  ought  to  have  been  immediately  assoil- 
sied,  with  expenses.  Answered,  in  limine — I.  This 
advocation  is  mept  and  incompetent,  in  respect  that 
the  cause  as  to  the  expenses  incurred,  in  which  the 
advocation  is  brought,  was  removed  from  the  Inferior 
Court  by  the  prior  advocation  of  the  respondent,  and 
was  in  dependence  before  the  Supreme  Court  at  the 
date  of  this  counter  advocation. — II.  The  advocators, 
as  managers  for  the  St  John's  Foundry  Company,  an 
unincorporated  society, — as  the  only  ostensible  con- 
ductors of  the  operations  complained  of,  and  as  ac- 
tively engaged  in  carrying  on  these  operations,  were 
properly  cited  as  defenders  in  the  application  which 
the  respondent  was  compelled  to  make  in  order  to  get 
these  proceedings  interaicted. 

Lord  Mackenzie  was  of  opinion,  that  the  decision  in  the  case 
of  Murdoch  and  Brovm  (referred  to  in  the  interlocutor),  could 
not  be  considered  as  determining  more  than  that  it  was  unneces- 
sary to  bring  a  counter  advocation  on  the  point  of  expenses 
solely,— and  as  the  present  advocation  was  confined  to  that  point, 
he  conceived  himself  bound  by  that  decision,  and  therefore  dis- 
missed the  advocation  as  unnecessary — but  refused  expenses  to 
either  party. 

His  Lordship  then  pronounced  this  interlocutor  :— 

**  In  respect  of  the  decision  of  8th  March  1832,  dismisses  this 


advocation  as  unnecessary ;  Finds  neither  party  entitled  to  ex- 
penses, and  decerns." 

Authority. — Murdoch  and  Brown  o.  Wylie  and  Noble,  8th 
March  1832;  Jurist,  Vol.  IV.  p.  377,  and  S.  &  D. 

Lord   Ordinary,  Mackenzie.— ^c^  Patton Alt.  P.  Small 

Keir. — John  BeU,  Junior,  W.S.,  and  Alexander  Greig,  W.S., 
Agents—  Clerk.— [J.  V.  H.'[ 

.  COURT  QF  JUSTICIARY. 

\Bih  June  1B32. 

No.  41 6.-^ A.  Suspender,  v.  B.  Betpondent, 

Proof — Witness  —-Competency — Process— Expenses^^  Pro- 
curator Fiscal  of  the  Peace  having  sued  a  party  for  auauU  Ufm 
the  Justices/  and  having  adduced  the  assaulted  person  at  a  mineu, 
and  refused  to  allow  a  proof  of  her  inadmissibility,  founded  oh 
the  allegation  that  she  and  her  hud>and  had  become  respowiltU 
to  the  Procurator' fiscal  for  the  expenses  of  the  protecuti'm ;  and 
having  examined  the  wife  (cum  nota),  and  afterwards  thehuAan-'^ 
who  initialibus  deponed  negalivS  of  the  retponaibUity'^  Heldj  7. 
That  the  Justices  did  wrong  in  not  allowing  the  proof  of  inad- 
misiibility.'^IL  Letters  suspended,  and  the  Procurator^  Fixd 
found  liable  in  expenses. 

The  suspender  presented  to  the  Justiciary  Court  a 
bill  of  suspension,  of  a  sentence  of  the  Justices  of 
Kincardine,  for  assault,  obtained  at  the  instance  of 
the  Procurator- Fiscal  for  the  Peace  of  the  district  In- 
ter alia,  it  was  stated  for  the  suspender,  that  when  tbe 
woman  said  to  hare  been  assaulted,  was  adduced  as  a 
witness  for  the  prosecution,  it  was  objected  tu  her  ad- 
missibility, that  she  and  her  husband  had  become  an< 
swerable  to  the  Procurator-Fiscal  for  his  expenseit 
and  that  an  offer  was  made  to  substantiate  this  allega' 
tion  by  witnesses :  That  both  the  troth  and  the  rele- 
vancy thereof  had  been  denied  b]r  the  Procurator- 
Fiscal ;  and  that  the  Justices,  instead  of  taking  the 
proof  offered  in  support  of  the  objection,  had  simply 
allowed  the  woman  to  be  examined  cum  nota,  Ao- 
swered  for  the  Procurator- Fiscal, — The  woman's  hos- 
band,  on  being  afterwards  adduced  for  the  prosecution, 
was  objected  to,  on  the  ground  that  he  bad  become 
responsible  to  the  Procurator* Fiscal^  and  that  tbe 
complainer  had  offered  to  prove  this  objection  by  tiie 
oath  of  the  witness,  wh%  however,  deponed  negative: 
That  as  the  wife  could  not  have  come  under  anv  obli- 
tion  without  her  husband's  consent,  the  objection  vm 
thus  disproved  by  the  husband's  oath  ;  and  that  there 
was  sufficient  evidence  to  convict,  without  the  wife* 
deposition. 

The  Court  refused  to  go  into  this  last  view. 

Lord  GiUies  said,  they  ought  to  cause  Inferior  Courts  to  it- 
tend  to  the  rules  of  evidence.  In  this  case  tbe  Justices  were 
wrong,  for  they  had  refused  to  receive  an  offer  of  proof  that  tbe 
wife  and  husband  had  bound  themselves  to  be  responsible  to  tbe 
Procurator>Fiscal  for  his  expenses.  Suppose  tbe  womsD  H 
promise,  the  question  was  not,  whether  it  was  legal,  but  w  it 
given  ?  wastte  the  fact  ?  The  proceedings  here  were  abundsotlf 
loose.  After  tbe  refusal  to  allow  the  offer  of  proof,  all  tbe  pro- 
ceedings which  followed  were  null  and  void. 

The  Court  held,  that  the  proof  by  witnesses  offered 
as  against  the  wife's  admissioility,  ought  to  have  bees 
taken, — suspended  the  letters,  and  found  the  Procora* 
tor-Fiscal  liable  in  expenses. 

Jet.   Dean  of  Faculty  (Hope^ Alt.   Monro.— Denrastoo 

and  Christian,  W.S.,  Suspender's  Agents. — Justiciary  ClefL** 
{J.  IK  H.] 
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COURT  OF  SESSION. 

INNER- HO  USE. 

28M  June  1832. 
No.  417. — Thomas  Faeen&  Others,  Punuert  and  Suspend 
derSf  V.  Alexander  Beferidoe,  Defender  and  Respondent, 

Trust- Deed — Trustees,  Power  of — Devolution — Quorum — 
Title  to  Pursue — Personal  Bar — A  father  having,  in  his  daugh- 
ter's marriage- contract,  conveyed  certain  property  to  three  truttees 
Jor  Jamily  purposes,  urith  power,  in  the  event  of  any  of  the  trustees 
di/ing  or  renouncing,  to  the  daughter,  with  consent  of  the  truster, 
or  if  he  should  be  dead,  of  the  remaining  trustees,  to  appoint,  by  a 
regular  deed,  other  trustees,'^and  no  quorum  being  specified ;  and 
t.ao  of  the  trustees,  with  tfie  consent  of  the  daughter  and  her  hus' 
band,  having,  in  the  trusler*s  lifetime,  executed  a  new  trust-deed  of 
part  of  the  property  in  favour  of  one  per  son  for  behoof  of  creditors 
^^Held,  I.  That  the  tioo  trustees  had  no  power  of  devolution,-^!!. 
That  the  second  deed  uvis  reducible ;  and  that  the  third  trustee  un- 
der the  original  deed,  who  did  not  consent  to  the  devolution,  ttnd  the 
children  vfthe  daughter,  ^vere  entitled  to  sue  a  reduction  qfit,^- 
II!,  That  the  consent  of  the  parents  did  not  pr^udice  the  rights 
of  the  children  to  insist  in  the  reduction, — IV,  The  parents  were 
not  barred,  personal!  exceptione,  from  concurring  in  pursuing 
the  reduction. 

The  late  Mr  John  Scott,  proprietor  of  the  Hal- 
heath  colleries,  &c,  upon  the  marriage  of  his  daughter, 
Sarah  Hamer  Scott  to  Mr  Clarkaon,  entered  into  an 
agreement  in  the  form  of  an  antenuptial  contract  of 
marriage,  hy  which,  on  I9th  May  1827,  he  made 
over  the  Halbeath  colleries,  &c.,  and  certain  pro- 
perty in  England,  to 

**  Robert  Taylor  of  Blackness,  in  that  part  of  Oreat  Britain 
called  Scotland,  chemist ;  Andrew  Roxburgh  of  Inverkeithing, 
aforesaid,  gentleman ;  and  Thomas  Freen  of  Tuscany  Wharf, 
Kingsland  Road,  in  the  county  of  Middlesex,  merchant,  their 
heirs  and  assignees  whomsoever," 

in  trust,  for  special  purposes  therein  mentioned.  This 
deed  contained  no  nomination  of  any  quorum  of 
trustees.  The  purposes  of  the  trust  were  declared, 
itiirr  alia^  to  be,  that  the  colleries,  &c.  should  he  car- 
ried on  as  they  had  previously  been,  and  that  the 
rents  and  profits  should  be  paid  to  Mrs  Clarkson  dur- 
ing her  life,  exclusive  of  ner  husband's  jus  mariti; 
upon  her  death,  they  were  to  be  held  in  trust  for  be- 
hoof of  her  husband,  Clarkson,  during  his  life ;  and 
after  his  death,  the  trustees  were  directed  to 

"  sell  and  dispose  of  the  said  trust-property,  and  to  invest  the 
nett  proceeds  in  Government  funds,  in  their  own  names,  for  the 
use  and  benefit  of  all  and  every  the  child  and  children  of  the  said 
marriage,  in  equal  shares,  if  more  than  one ;  and  if  only  one 
child,  the  whole,  for  the  benefit  of  such  child,  to  become  a  vest- 
ed interest  on  their  respectively  attaining  the  age  of  21  years,  or 
day  of  marriage,  which  shall  first  happen,  but  not  tnuisferable 
until  such  event,  with  benefit  of  survivorship,  as  to  original  or 
Acquired  shares,  if  dying  before  such  event ;  and  if  no  such  child 
shall  live  to  attain  such  age  or  day  of  marriage,  then  to  stand 
possessed  of  the  whole  trnst-fundB,  for  the  use  and  benefit  of 
such  person  or  persons  as  she,  the  said  Sarah  Hamer  Scott, 
shall,  by  any  writing,  to  be  by  her  signed  in  the  presence  of,  and 
to  be  attested  by  two  credible  witnesses,  direct  and  appoint.** 

This  deed  empowered  the  trustees^  with  consent  of 
Airs  CUrkson,  signified  by  a  writing  under  her  hand, 
daly  attested,  to  let  the  subjects  for  such  periods  as 
mifl^ht  be  deemed  expedient.  There  was  afterwards 
a  clause,  declaring  that,  if  necessary  for  the  objects  of 
the  trust, 

«  it  shall  and  may  be  lawful  to  and  for  the  said  trustees,  at  any 
time  during  the  life  of  the  said  Sarah  Hamer  Scott,  at  her  re- 
quest, signified  and  attested  as  aforesaid,  with  the  approbation 
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of  the  trustees,  to  be  in  like  manner  si^iified  and  attested,  and 
on  her  decease,  at  the  request  of  the  said  John  Clarkson,  to  sell 
and  dispose  of  all,  or  any  part  of  the  premises  hereinbefore  con- 
veyed, or  intended  to  be  so.*' 

In  regard  to  the  appointment  of  new  trustees,  no 
power  was  given,  except  in  the  case  of  a  vacancy  by 
death  or  otherwise,  as  to  which  it  was  provided, 

**  That  if  either  of  the  said  trustees,  or  any  future  trustee,  should 
die,  or  be  desirous  of  being  discharged  from,  or  decline,  or  be# 
come  incapable  to  act  under  the  trust  hereby  reposed,  it  shall 
be  lawful  to  and  for  the  said  Sarah  Hamer  Scott,  by  and  with 
the  consent  of  the  said  John  Scott,  and  if  he  should  be  dead, 
of  the  remaining  trustees,  by  any  writing  signed  in  presence  of, 
or  attested  by  two  or  more  credible  witnesses,  from  time  to 
time,  to  nominate  and  substitute  any  other  person  to  be  a  trus- 
tee, in  the  stead  or  place  of  trustees  so  dying,  or  desirous  of 
being  dischai^ed,  or  declining  or  becoming  incapable  to  act  as 
aforesaid.'* 

The  pursuers  alleged  that  the  whole  trustees  ac" 
cepted  of  the  trust ;  hut  the  defender  denied  that  Mr 
Freen  ever  accepted.  It  was  proved,  however,  that 
he  had,  at  a  subsequent  period,  acted  in  regard  to 
certain  of  the  trust-property  which  was  situated  In 
England.  A  trust-deed  was,  l2th  August  1827,  exe- 
cuted of  the  property  in  Scotland,  in  favour  of  the 
trustees  mentioned  in  the  contract  of  marriage,  and 
infeftment  regularly  followed  in  their  favour.  This 
deed  contained  the  whole  clauses  above  recited  from 
the  marriage-contract.  Mr  Clarkson  came  down  .to 
Scotland,  and  entered  upon  the  management  of  the 
collerie?,  &c.  In  coiTscquence,  however,  of  a  large  debt 
with  which  the  property  was  burdened,  and  for  a  con- 
siderable part  of  which  the  Bank  of  Scotland  held  an 
heritable  security,  with  power  of  sale,  it  was  thought 
proper  to  provide  measures  for  having  this  debt  arranged. 
After  some  communings  and  correspondence,  it  was 
at  last  resolved  upon  by  Mr  Clarkson,  to  execute  a 
devolution  or  new  trust-deed  of  the  property,  in 
favour  of  the  defender,  Mr  Beveridge.  A  deed  was 
accordingly  proposed  and  executed  by  two  of  the  old 
trustees,  Messrs  Taylor  and  Roxburgh,  and  hore  to 
be  with  the  advice  and  consent  of  Mr  and  Mrs  Clark- 
son. The  pursuers  alleged  that  it  was  on  express 
condition  of  executing  this  last  deed  that  certain  salt 
works  should  be  let  to  Mr  Clarkson  at  a  nominal  rent, 
that  he  might  carry  on  that  department  for  behoof  of 
his  family.  The  defenders,  however,  denied  this 
statement.  Clarkson  did  not  get  possession  of  these 
works,  and  application  having  been  made  to  the  pur- 
suer, Mr  Freen,  the  third  trustee,  for  his  subscrip- 
tion to  the  last  mentioned  trust-deed,  he  intimated  by 
letter  to  the  defender's  agent,  that 

"  I  am  informed  by  Mrs  Clarkson,  that  a  promise  of  a  lease , 
of  the  salt-works  was  made  to  her  if  she  consented  to  this  ar« 
rangement. — I  think  this  promise  should  be  fulfilled,  and  I  should 
like  to  know  that  it  was  fulfilled,  before  1  say  any  thing.*' 

The  defender  having  refused  to  give  Mr  Clarkson 
possession  of  the  salt-works,  Mr  Freen  refused  to  sub- 
scribe the  trust-deed,  and  never  did  subscribe  it.  Mr 
Scott,  the  original  truster,  was  also  alive  at  this  time, 
but  he  did  not  sign  it  either.  This  deed  gave  unlimit- 
ed powers  to  the  defender  to  sell,  let  on  lease,  or  carry 
on  the  works,  in  whole  or  in  part,  as  he  should  think 
fit, — powers  to  appoint  factors,  and  allow  suitable 
salaries, — to  compound  debts, — do  such  diligence  for 
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recovery  of  claims  only  as  he  judged  proper, — and 
declared  that  he  should  not  be  liable,  except  for  his 
own  actual  intromissions  only,  and  should  be  entitled 
to  a  suitable  remuneration  as  trustee* 

William  Beveridge,  brother  of  the  defender,  having 
acquired  right  to  the  debt  due  to  the  Bank  of  Scotlana> 
the  defender  advertised  the  trust-property  for  sale. 
Against  this  proceeding,  the  pursuers,  Mr  Freen,  and 
^r  and  Mrs  Clarkson  and  their  children,  presented  a 
bill  of  suspension  and  interdict,  and  thereafter  brought 
the  present  aation  of  reduction  to  set  aside  the  trust- 
deed  in  favour  of  the  defender.  In  support  of  the 
action,  they  pleaded — I.  That  it  was  uhra  vires  of  the 
onginal  trustees  to  execute  the  deed  challenged,  even 
although  they  had  all  consented  to  it. — II.  Being^  an 
extraordinary  act  of  management,  it  was  invalid  with* 
out  the  consent  of  the  whole  trustees. — III.  It  ^as 
also  reducible,  as  being  fraudulent,  and  granted  on  false 
pretences. —  IV.  That  the  pursuers,  Mr  and  Mrs 
Clarkson,  were  entitled  to  challenge  the  deed  on  this 
ground ;  and,  at  any  rate,  Mr  Freen  had  a  sufficient 
title,  as  had  also  the  children  of  Mr  and  Mrs  Clark- 
gon. — V.  The  trast-deed  being  invalid,  the  proposed 
sale  by  the  defender  ought  to  be  interdicted.— VI. 
The  sale,  besides,  was  not  for  the  interest  of  the  ob- 
jects contemplated  by  the  trust.  The  defender  plead- 
ed—I. Mr  and  Mrs  Clarkson  were  barred  from  chal* 
lenging  the  deed  which  was  granted  by  themselves.-^ 
II.  It  was  incompetent  for  their  children  to  challenge 
it,  in  respect  they  were  minors,  and  their  guardians 
were  prohibited  from  engaging  them  in  trade. — III. 
In  the  event  of  the  non-acceptance  of  any  of  the  ori- 
ginal trustees,  the  survivor  or  survivors  of  those  ac- 
cepting, had  full  powers  to  execute  the  deed  challenged; 
and  Mr  Freen  Iraving  declined  to  act,  it  was  quite 
e£Fectual. — IV.  Even  although  Mr  Freen  were  an  act- 
ing trustee,  the  deed  would  have  been  effectual  aa 
granted  by  the  msyority  of  trustees. — V.  That  under 
t|ie  powers  in  the  original  trust-deed  by  Mr  Scott  to 
the  trustees,  with  consent  of  Mrs  Clarkson,  to  let  or 
sell  the  property,  or  appoint  new  trustees,  &c.,  it  was 
effectual. — V  I.  The  last  trust  was  granted  like  the  for- 
mer, and,  inter  alia^  one  of  its  chief  objects  was,  for  pay- 
ment of  debts  due,  and  burdens  on  the  property.-^ 
VII.  The  trustees  under  the  first  deed,  had,  with  con- 
sent of  Mr  and  Mrs  Clarkson,  full  power  to  dispose 
of  their  interests ;  and  the  latter,  as  administrators  for 
their  children,  had  power  to  dispose  of  such  children's 
interest. — VII.  The  deed  was  a  voluntary  deed,  and 
also  beneficial  to  the  interests  of  the  g^anter. 

The  Lord  Ordinary,  on  12th  May  1832,  pronoun- 
ced the  following  interlocutor  and  note : 

'*  Having  considered  the  closed  record  in  these  conjoined  pro- 
cessess,  with  the  revised  cases  formerly  lodged,  and  the  whole 
writs  produced,  and  having  heard  parties'  procurators  thereon  : 
Finds,  That  by  the  originiJ  deed  of  agreement,  disposition  and 
assignation,  executed  bv  the  deceased  John  Scott,  in  contempla- 
tion of  the  marriage  of  his  daughter,  Sarah  Hamer  Scott,  the 
various  subjects,  real  and  personal,  therein  enumerated,  partly 
situated  in  Scotland,  and  partly  in  England,  were  effectually 
conveyed  to  and  vested  in  the  pursuer,  Thomas  Freen,  Robert 
Taylor,  and  Andrew  Roxburgh,  upon  trust,  for  certain  defined 
purposes,  and  with  certain  specified  powers  for  carrying  those 
purposes  into  effect ;  and  that  there  was  thereby  provided  and 
reserved,  ior  behoof  severally  of  the  said  Sarah  Hamer  Scott, 


and  of  the  children  of  the  intended  marriage,  certain  legal  rigbti 
and  interests  of  liferent  and  fee  respectively,  in  the  whole  funds 
and  subjects  under  trust,  according  to  the  particular  terms  of  the 
said  provision  :  Finds,  that  the  said  deed  of  agreement  and  dis. 
position  confers  no  powers  on  the  truiteea  ao  appointed,  all  oi 
any  of  them,  to  devolve  the  said  trust,  generally,  on  other  parties, 
or  to  convey  all  or  any  of  the  subjecta  so  vested  in  them  to  any 
other  person  or  persons,  upon  trust,  whether  for  the  same  pur- 
poses  witli  those  expressed  in  the  said  deed,  oi  for  other  purposes : 
Finds,  that  the  trust  constituted  by  the  said  deed,  beiiig  a  tnist 
in  the  pervons  of  the  three  trustees  above  named,  jointly,  and  the 
powers  of  sale  thereby  conferred  being  given  to  the  trustees  ge- 
nerally, under  the  conditions,  and  with  the  qualifications  therein 
expressed,  and  there  being  no  provision  that  such  powers  roigbt 
be  executed  by  a  majority,  as  a  quorum  of  the  said  trustees,  it 
would  not  have  been  competent  tor  any  two  of  the  trustees,  «itii- 
out  the  concurrence  of  the  third,  to  perform  such  an  act  of 
alienation  of  ihe  trust-property :  Finds  it  not  established  tkat 
the  pursuer,  Thomas  Freen,  did  ever,  by  deed,  or  in  an?  other 
competent  form,  renounce  his  character  aa  trustee  under  the  said 
deed :  Finds,  that  the  trust-disposition  now  imder  reduction,  is 
a  deed  whereby  the  three  trustees  above  named,  with  the  advice 
and  consent  of  the  said  Sarah  Hamer  Scott  and  John  Clvkson, 
her  husband,  for  themselves,  and  on  behalf  of  their  children, 
alienated  and  disponed  to  the  defender,  Alexander  Beveridge,as 
trustee  for  certain  creditors  of  the  Halbeath  Company, » and  to 
any  other  trustee  whom  the  creditors  of  the  said  Company  may 
appoint,'  the  collieries  and  coal  mines  in  the  krnds  of  Halbcitli, 
&c.,  and  all  the  subjects  therewith  connected,  under  various  cod- 
ditions  and  provisions,  as  therein  expressed :  But  finds,  titat 
the  said  trust-dispdsition  does  not  pmijort  to  be,  i»ud  does 
not,  by  any  words,  general  or  special,  comprehend  a  convey- 
ance of  any  of  the  subjects  or  funds  situated  in  England,  which 
were  included  in  the  aforesud  deed  of  agreement  and  disposition 
by  which  the  original  trust  was  constituted,  or  any  appoinlBieBt 
of  trustees  in  r^ird  to  that  property :  Finds,  that  the  said  tnist- 
disposition  in  favour  of  the  defender,  being  a  deed  signed  by 
Robert  Taylor  and  Andrew  Roxburgh,  and  by  the  said  Sarah 
Hamer  Scott  or  Clarkson,  and  John  Clarkson,  as  consenting 
thereto,  whereby  tbe  said  parties  attempted  to  constitute  a  new 
trust  over  a  large  part  of  the  subjects  contained  in  the  deed  of 
agreement,  was  not  a  deed  which  it  was  within  the  powers  of  the 
said  two  trustees,  with  such  consent,  to  execute :  Finds,  that 
the  punuer,  Thomas  Freen,  as  one  of  the  or^nal  trusty 
neither  having  renounced  his  character  of  trustee,  nor  concarrei 
in  the  execution  of  the  deed  under  reduction,  has  a  sufficient  tiUe 
and  interest  to  maintain  the  present  action,  in  defence  and  fur- 
therance of  all  the  provisions  of  the  original  trust ;  and  that  the 
children  of  the  marriage  of  the  said  Sarah  Hamer  Scott  wd  J^n 
Clarkson,  have  also  a  sufficient  title  and  interest,  not  prejudiced 
by  any  consent  given  by  their  parents,  to  insist  for  reducuonoi 
the  said  deed;  and  in  respect  that  the  said  deed  bears  to  le 
granted  by  Thomas  Freen,  and  that  it  was  never  signed  by  bun; 
and  farther,  in  respect  of  the  other  grounds  of  reduction  set  loitt 
in  the  summons,  Finds,  that  thie  said  Sarab  Hamer  Scott  and 
John  Clarkson  are  not  barred,  by  their  consent  ^ven,  from  con- 
curring  with  the  said  Thomas  Freen  in  this  acuon :  Therefor^, 
repels  the  objection  to  the  title  of  the  several  pursuers  j  and  in 
the  reduction,  reduces,  decerns  and  declares,  in  terms  of  tUe  re- 
ductive conclusions  of  the  summons;  in  the  suspension,  declaim 
the  interdict  perpetual,  and  decerns :  And  apfwints  parties  to  U 
farther  heard  on  the  conclusions  of  the  summons,  for  count  m 
reckoning  and  payment— iSTot^r — The  Lord  Ordinary  thinks  this 
a  very  clear  case.     He  does  not  enter  into  the  question,  as  to 
the  effect  of  the  circumstances  stated,  to  render  it  necc-sa^^of 
expedient  that  some  different  management  should  have  been 
adopted  for  the  managements  of  the  Halbeath  Colliery,  and  m 
dependencies,  as  a  material  pwt  of  the  original  tfust-csttfc  « 
into  the  question  as  to  the  views  and  conduct  of  the  defender, « 
Mr  William  Beveridge,  in  asking  or  Ukiup  the  trust-deed  under 
reduction;     Whatever  necessity  there  mi^bt  be,  and  whawrrt 
might  be  the  proper  remedy,  he  is  of  opinion  that  this  tni>WJ^ 
position  was/ttndi«ua  incompetent.     It  is  impossible  to  bring 
within  the  powera  of  sale  given  by  the  original  trust,  for  t^  » 
no  price  stipulated ;  and  it  is  a  mere  trust  in  aU  its  fonn  ami  «««►• 
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stance.  But  the  defender  endeftrours  to  bring  it  within  the 
provision  for  the  appointment  of  new  trustees,  where  any  or  all 
of  the  trustees  named  have  died,  or  are  desirous  of  being  relieved 
of  it.  But  this  ia  manifestly  untenable :  For,  lit,  The  power 
to  appoint  new  trustees  in  that  case,  is  not  given  to  the  existing 
trustees,  but  expressly  to  Mcs  Clarkson,  with  a  certain  consent 
according  to  ciicumstancea.  But,  by  the  deed  under  reduction, 
she  is  made  a  mere  consenter  to  the  acts  of  the  trustees ;  2d, 
The  power  is  to  Mrs  Clarkson,  with  consent  of  John  Scott,  if 
alive,  *  by  any  writing  signed  in  the  presence  o^  and  attested  by 
two  or  more  credible  witnesses.**  There  is  no  such  writing  in 
process,  and  the  general  letter  referred  to  by  the  defender,  can> 
not  be  admitted  as  at  aU  equivalent  to  the  formal  consent  re- 
quired;  yei  it  is  admitted  on  the  record,  that  John  Scott  was 
alive  at  the  date  of  the  deed :  Sd,  The  deed  is  not  a  nomination 
of  new  trustees  in  place  of  trustees  dead,  or  wishing  to  be  relieved. 
On  the  contrary,  the  original  trust  still  subsists.  The  property 
conveyed  to  Mr  Beveridge  is  onlv  a  part  of  the  subjects  of  that 
trust :  And,  therefore,  even  if  the  attempt  had  been  made,  it 
would  have  been  incompetent  for  the  trustees  to  denude  of  the 
trust  pro  parte :  But  4M,  The  deed  in  question  does  not  proiess 
to  be,  and  is  not,  in  fact,  a  deed  in  the  exercise  of  such  a  power, 
or  a  conveyance  proceeding  on  a  previous  nomination  by  Mrs 
Clarkson.  If  this  had  been  the  nature  of  it,  it  would  have  talcen 
a  very  different  form.  It  is,  on  the  contrary,  avowedly  a  trust 
for  creditors,  with  various  powers  and  provisions,  which  are  not 
warranted  by  the  original  deed ;  and  the  essential  character  of  it 
is  different,  in  so  far  as  the  trustee  is  to  be  paid  for  his  trouble, 
while  the  original  trustees  were  bound  to  act  gratuitously;  and 
there  is  power  given  to  the  creditors  to  name  any  other  trustee. 
The  Lord  Ordinary  therefore  thinks  that  the  trustees  had  no 
power  to  execute  such  a  deed,  under  any  circumstances.  But  he 
is  farther  of  opinion,  that  even  though  such  an  act  were  within 
any  of  the  powers  of  the  trust,  it  coiUd  not  be  regarded  as  an  act 
of  ordinary  odministration,  being,  in  fact,  an  alienation  per  atfer" 
sionem^  of  the  principal  part  of  the  trust-estate ;  and,  therefore, 
that  it  would  have  required  the  concurrence  of  the  whole  trus- 
tees. It  does  appear,  indeed,  that  Mr  Freen  had  not  hitherto 
acted  as  trustee ;  that  he  contemplated  renouncing  the  trust,  and 
had  declared  his  intention  to  do  so.  But  the  last  words  of  the 
letter  founded  on  expressly  stated,  that  he  required  to  be  satisfied 
on  a  particular  point,  before  he  would  sign  any  thing.  It  is  no 
matter  what  foundation  there  might  be  for  Mr  CIarkson*s  state- 
ment about  the  salt-works.  Right  or  wrong,  Mr  Freen  expressly 
refused  to  sign  any  writing  of  renunciation,  until  he  should  be 
satisfied  with  regard  tp  it ;  and  the  very  statement  implies,  that 
up  to  that  time,  he  was  adcnowledged  as  a  trustee.  He  never 
did  execute  such  a  writing ;  he  subsequently  acted  as  trustee  on 
the  English  proper^;  aind  the  deed  under  reduction,  though 
bearing  to  be  granted  by  him,  is  not  signed  by  him.  The  Ijord 
Ordinary,  therefore,  thinks  that  the  deed  is  reducible,  separately, 
as  not  gmnted  by  all  the  trustees.  But  though  he  gives  judg- 
ment on  tia$  point  also*  he  thinks  the  case  dear  on  the  other 
ground." 

The  defonder  haviog  reclaimedi  the  Court  adhered. 

First  Division. — Lord  Ordinary,  Moncreiff.— ^cl.  Penney.— 

jfU.  Christison David  Smith,  and  W.  Benny,  W.S.,  Agents. 

—Mr  Bell,  Clerk.— [J.  «K.  /).] 

2Sth  June  1832. 

No.  418b— Alex ANOEft  Brown  &  Company,  Advocaicrh  v, 

RoBSRT  Use,  Jdetpondeni, 

Principal  and  Agent — Consigpnment— Advance —  Repetition—^*. 
parly  hoping  c9iwgnedio  a  fnerehani  abroad,  through  the  brother^ 
and  home  agefU  ofthefortign  merchant,  certain  gt^tdsjbr  tale — 
the  latter  having  advanced  onthejaith  of  the  proceeds^ — the  goodt 
having  been  sold  abroad — the  price  having  been  retained  for  a 
time  by  thejoreign  seller — and  the  exchange  having  meanwhile 
Jal/enf  so  a$  to  reduce  the  remittance,  and  make  the  total  pro^ 
ceeds  of  the  goods  less  than  the  total  advance — Held,  that  the 
consigner  was  not  liable  in  repetition  of  the  excess  advanced. 

The  estates  of  John  Sdftbl  were  sequestrated,  and 
the  respondent  was  appointed  trustee.     The  former 


had  acted  as  agent  for  hisbrother,  William  Scott  of 
Rio  Janeiro,  chiefly  in  procuring  from  home  mer- 
chants shipments  of  goods  for  Rio,  to  be  sold  there 
for  the  consigners.  In  1825,  John  Scott  procured  from 
the  advocators  consignments  of  cotton  goods,  which 
were  delivered  to  him.  He  agreed  to  make  advances 
by  bills  for  the  advocators,  to  the  extent  of  two-thirds 
or  the  invoice  prices.  These  bills  were  frequently 
renewed.  Part  were  paid  bv  John  Scott;  and  a 
partial  remittance  was  received  from  William  Scott. 
But  the  exchange  fell  greatly,  between  the  date  at 
which  he  received  the  proceeds  of  the  goods  sent  out, 
and  the  date  at  which  he  remitted  them,  so  as  to  leave 
a  deficiency.  In  June  1830,  the  respondent  brought 
an  action  against  the  advocators,  before  the  Sheriff, 
concluding  for  payment  of  £657, 10. 7,  as  ''  the  balance 
of  an  account-current"  between  John  Scott  and  them 
— beinflf  the  amount  of  the  advances  made  by  Scott 
upon  the  goods  shipped.  The  Sherifi^,  2d  February 
1831, 

"  Having  advised  the  revised  condescendence  for  the  pursuer, 
with  revised  answers  for  the  defenders,  and  resumed  considera- 
tion of  this  process,  in  which  the  record  has  been  dosed,  allows 
the  pursuer  a  proof,  prout  de  Jure,  of  the  character  in  which 
John  Scott  acted  throughout  the  transaction  in  quesrion,  whether 
he  was  a  partner  or  guarantee  for  William  Scott,  or  simply  an 
agent,  the  reimbursement  of  whose  advances  upon  the  consigned 
goods  was  not  to  depend  upon  the  sale  of  the  goods,  or  remit- 
tances by  the  consignee :  Quoad  ultra,  restricts  the  pursuer  to  a 
proof  by  writ  or  oath  of  defenders,  in  so  far  as  their  averments 
afl^t  the  question  of  value,  or  no  value,  given  by  the  promissory- 
notes,  granted  by  John  Scott  to  the  defenders :  AUows  the  de- 
fenders a  conjunct  probation.** 

And  on  the  2d  of  March  1831, 

"  Having  advised  the  reclaiming  pedtion  for  the  pursuer, 
with  ana  west  for  the  defenders,  and  resumed  eonsideration  of 
this  process,  Recals  the  interlocutor  submitted  to  review  : 
Finds  it  instructed  by  the  writings  in  process,  Uiat  John  Scott, 
the  pur6uer*s  constituent,  acted  merely  as  agent  for  William 
Scott,  in  the  transaction  in  question :  Finds,  that  John  Scott 
is  not  accountable  for  any  mora  on  the  part  of  William  Scott,  in 
remitting  the  proceeds  of  the  sales  of  the  goods  consigned,  re- 
pels the  defences,  and  decerns  against  the  defenders  for  £&5/0, 
78.  Id.,  with  interest  from  the  21st  January  1890,  deducting  a 
remittance  of  jC409,  1.  11. :  Finds  the  pursuer  entitled  to  ex- 
penses." 

Brown  and  Company  advocated,  pleading — I.  Ad- 
vances covenanted  to  be  made  by  an  agent,  as  an 
inducement  for  procuring  consignments  to  his  prin- 
cipal abroad,  are,  according  to  mercantile  practice  and 
law,  to  be  held  not  as  a  transaction  purely  between 
the  agent  and  the  consigner,  but  as  made  on  account 
of  the  consignee,  and  that,  whether  such  advances  of 
money  be  made  in  prospect  of  profit  or  interest  to  be 
received  from  the  principal,  or  from  motives  of  favour, 
and  gratuitously. — II.  The  pursuer's  constituent,  John 
Scott»  in  all  thetransactions  out  of  which  the  present  case 
has  arisen,  established  his  character  of  agent  (if  not 
partner)  of  his  brother  William  Scott,  and  in  no  part 
of  them  did  he  act  as  agent  for  the  defenders  (advoca- 
tors), and  he  therefore  can  make  no  claim  for  repeti- 
tion of  his  advances,  which  would  not  be  sustained  if 
made  by  his  brother,  his  principal. — III.  If  the  She- 
riff was  not  satisfied  of  the  character  in  which  the 
pursuer's  constituent  acted,  he  ought  to  have  allowed 
a  proof,  to  establish  the  alleged  agency,  and  at  the 
same  time,  to  settle  whether  he  did  not  share  in  the 
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commission  or  other  pro6ts  of  the  consiff^nment,  and 
thereby  acaoire  the  character  of  partner  of  his  brother* 
— IV.  William  Scott,  the  principal,  having  realised 
by  the  sale  of  the  goods  more  than  sufficient  to  meet 
the  advances  of  his  agent,  and  the  short-coming  aris- 
ing from  his  failure  to  make  timely  remittances,  he 
could  have  no  claim  for  repetition  against  the  defen- 
ders.    The  respondent  pleaded — I.  It  is  sufficiently 
established  by  the  evidence  in  process,  that  the  bank- 
rupt John  Scott,  npon  whose  estate  the  pursuer  is 
trustee,  was  not  a  partner  of  William  Scott,  residing 
at  Uio  de  Janeiro,  or  any  otherwise  connected  with  . 
him  in  his  business  of  com  mission -agent,  than  in  ex- 
erting his  influence  to  procure  consignments  to  his 
house.      In   particular,   the   consignments  made   by 
Alexander  Brown  and  Company,  the  defenders,  were 
made  directly  to  William  Scott,  in  whose  name  the 
invoices  were  drawn,  to  whom  the  goods  were  ad- 
dressed, and  with  whom  the  defenders  corresponded 
directly,  giving  directions  as  to  the  sales  and  remit- 
ances,  without  the  intervention  of  John  Scott,  or  any 
reference  to  him,  as  being  interested  in  the  transac- 
tion.— II.  The  advances  made  by  John  Scott,  under 
the  circumstances  mentioned  in  the  pleadings,  did  not 
imply  any  guarantee  on  his  part  that  the  goods  con- 
signed to  William  Scott  should  sell  for  the  amount 
of  those  advances.     The  goods  were  consigned  to 
William  Scott  on  the  risk  and  account  of  the  defen- 
ders alone,  the  advances  in  question  having  been  in- 
tended merely  for  the  defender's  temporary  accom- 
modation,  and   not  made    under  any  condition  or 
understanding  that  their  repayment  should  depend  in 
any  degree  on  the  successful  result  of  the  speculation 
involved  in  the  consignments  in  question,  with  which 
John  Scott  had  nothing  to  do,  over  which  he  had  no 
control,  and  in  regard  to  which  he  neither  directly 
nor  indirectly  incurred  any  obligation  to  the  defen- 
ders.— III.  Any  rights  and  obligations  arising  out  of 
the  consignments  in  question,  existed  exclusively  be- 
tween the  defenders  and  William  Scott.    John  Scott 
was  no  party  to  their  contract,  had  no  control  over 
the  sales  or  remittances,  nor  could  his  right  to  be 
repaid  the  money  advanced  by  him,  in  consequence 
of  the  defenders  not  taking  up  the  bills  which  had 
been  granted  for  their  accommodation,  in  the  manner 
mentioned  in  the  pleadings,  be  affected  by  the  result 
of  these   sales  and   remittances. — IV.   The  alleged 
mercantile  practice  alluded  to  by  the  defenders,  be- 
sides being  denied  in  point  of  fact,  does  not  form  a 
relevant  averment   under  the  circumstances   of  the 
present  case,  in  which  there  is  abundant  evidence  to 
show  the  understanding  of  all  parties,  that  the  right 
of  John  Scott  to  be  repaid  the  advances  made  by  liim, 
was  not  to  be  in  any  respect  dependent  on  the  pros- 
perous issue  of  the  sales  by  William   Scott — V.  It 
being  admitted,  that  the   sum   decerned  for  is  the 
balance  remaining  due  on  the  account-current  between 
John  Scott  and  the  defenders,  in  regard  to  the  said 
advances,  the  interlocutors  of  the  Sheriff  are  perfectly 
well  founded  in  the  law,  and  in  the  evidence,  the  pur- 
suer, as  representing  the   said   John  Scott,  having 
nothing  to  do  with  the  averment,  that  there  was  an 
undue  delay  on  the  part  of  the  said  William  Scott  in 


making  the  remittances, — an  averment,  moreover,  of 
which  no  evidence  whatever  has  been  advanced. 

«  The  Lord  Ordinary  (lOth  March  1882,)  havuig  heaid  ptr- 
ties*  procurators,  and  thereafter  considered  the  closed  record, 
and  whole  process,  advocates  the  cause,  and  assoilzies  the  de- 
fenders, and  decerns ;  finds  them  entitled  to  expenses,  of  which 
appoints  an  account  to  be  given  in  ;  and,  when  lodged,  remits 
the  same  to  the  auditor,  to  tax  and  report. — Note, — It  being  ad* 
roitted  that  John  Scott  was  agent  for  William  Scott,  and  that 
he  (John)  haying  procured  a  consignment  of  goods  as  to  bis 
constituent,  did,  acting  as  such  agent,  make  an  advince  equal  to 
a  part  of  the  estimated  value  of  the  goods,  to  the  consigners,  by 
accepting  bills  to  them  as  for  value,  the  Lord  Ordinary  thinks 
himself  bound  to  presume  that  the  advance  was  made  for  the 
consignee,  in  consideration  of  the  consignment  in  the  usual  way : 
and  sees  no  competent  offer  of  proof,  or  even  averment,  made 
by  the  respondent,  sufficient  to  establish  that  there  was  a  special 
contract,  to  the  effect  that,  notmihstanding  all  these  drcum* 
stances,  the  bills  should  be  held  to  be  accepted  merely  as  a  loan 
granted  by  the  agent  tanquam  qvUibetf  and  repayable  absolately, 
without  regard  to  the  consignment  or  its  proceeds  at  all." 

The  respondent  reclaimed.  At  advising^,  the  re- 
spondent asked  leave  to  prove  the  practice  of  trade. 

The  Lord  Justice^C/erk  observed,  that  the  Sheriff  had  already 
allowed  a  proof,  proui  de  jure,  of  the  character  in  which  Jofan 
Scott  acted,  while,  quoad  ultra,  he  had  restricted  the  proof. 
Had  the  proof  of  character  which  was  allowed,  been  taken  by 
the  respondent,  it  woald  have  embraced  all  the  points  of  mer> 
cantile  practice  which  he  now  professed  a  desire  to  prove. 
But  he  had  reclaimed  against  the  interlocutor  allowing  the  proof. 

Lord  Meadowbank  could  never  allow  a  proof  of  general  prac- 
tice to  this  party,  when  he  could  not  prove  the  special  facts  of 
his  case.  He  was  just  tryiug  thus  to  get  the  better  of  what  the 
Sheriff  had  done. 

Lord  Cringletie  thought,  that  as  the  respondent  had  renounced 
a  proof  below,  be  could  not  be  allowed  it  above.  The  case 
must  be  taken  as  it  stood  He  had  admitted  that  be  was  agent 
for  William  Scott,  and  that  be  had  made  advances  to  the  advo- 
cators on  the  faith  of  consignments  to  Rio.  Suppose  the  ad- 
vances to  have  been  made  by  William  Scott  himself,  and  to 
have  exceeded  the  proceeds.  Brown  and  Company  must  have 
paid  the  difference  between  what  the  goods  yielded,  and  the 
advances.  The  Lord  Ordinary  had  gone  too  fiast  in  assoilxie- 
ing.  For  the  defence  stated  was,  that  the  goods  had  been 
actually  sold  for  more  than  the  advances  ;  and  that  if  William 
Scott  had  done  his  duty,  that  large  price  could  have  been  re- 
mitted,—but  that  the  money  had  been  kept  till  the  exchange 
fell.  The  agent  was  to  be  identified  with  the  consignee.  He 
was  liable  for  this  improprietv,  if  it  bad  truly  occurred.  And 
the  truth  should  be  inquired  into.  It  would  not  do  to  say  that 
William  Scott  kept  the  money  in  the  hope  that  the  exchange 
would  rise  yet  higher.  He  bad  taken  the  risk  upon  himself  bj 
retaining  the  money. 

The  Court  adhered,  with  additional  expenses. 

Second  Division. — Lord  Ordinary,  Mackenzie. — JcL  Skene, 
C.  Innes.— -rf/*.  Dein  of  Faculty  (Hope),  Monteith.— Dallas 
and  Innes,  W.S.,  and  W.  A.  G.  and  R.  EUia,  W.S.,  Agents. 
—Mr  Ferguson,  Clerk.— [T.  C] 

2Sth  June  18S2. 

No.  419. — Sir  Archtbald  Campbell,  Pursuer,  v.  Hok.  Mm 
HaMJLTON  or  Wbbtenra  &  HuSBikMO,  Defenders. 

Superior  and  Vassal — ^Entry — Singubr  Successor — Sub-fen— 
ji  vassal  having  sub-feued  hU  possession  for  a  grassum  «s^  ^ 
small  feu-^uty,  which,  taken  together,  were  Us  ^  valve  at  tk 
time^-Held,  that  the  superior  was  onfy  entitled  to  demand,  at « 
composilion  for  an  entry  to  a  singular  successor,  the  whole  fi*' 
duties  exi»ible  for  the  year  in  question,  and  the  interest Jcr  i^ 
year  of  the  grassum  paid  by  the  sub-feuars* 

The  pursuer  was  proprietor  of  the  dominium  direc' 
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turn  of  certain  lands,  parts  of  the  barony  of  Paisley, 
conform  to  Grown  titles.     The  dominium  utile  at  one 
time  belonged  to  the  Duke  of  Hamilton,  as  the  por- 
suer's  Tassal.     The  Duke,  who  got  a  charter  from  the 
pursuer  in  1792,  conveyed  them  in  trust  to  Stewart 
and  others,  who  were  infeft.     They  conveyed  them, 
in  1816,  to  the  defender,  who  was  also  infeft.    The 
total  feu-duty  payable  for  them  was  £16,  7.  2.  Scots, 
21  bolls  of  barley,  and  one  boll  three  firlots  of  oats. 
In  1755,  the  Duke  sub-feued  these  lands  for  the  price 
of  about  £1800,  which,  according  to  the  pursuer,  was 
their  full  value,  and  was  paid  over  and  above,  £22, 
lOs.  Scots,  21  bolls  bear,  apd  one  boll  three  firlots  . 
oats,  yearly ;  but  which,  according  to  the  defender, 
was  made  up  solely  of  this  feu-duty,  and  a  grassum. 
The  lands  were  afterwards  built  upon.     The  entry 
of  singular  successors  was  never  taxed  in  the  charters 
granted  by  the  pursuer  and  his  predecessors ; — nei- 
ther was  the  entry  of  the  sub-vassals  taxed.     Subin- 
feudation by  the  sub-vassals  was  prohibited.     They 
were  taken  bound  to  enter  with  the  defender  within 
a  year,  and  on  payment  of  a  year's  rent.     On  the 
proposal  of  the  defender  to  make  up  her  titles,  the 
pursuer  and  she  differed  as  to  the  amount  of  com- 
position payable.     It  was  agreed,  that  in  the  mean- 
time, after  paying  the  bygone  feu-duties,  she  should 
pay  a  year's  sub-feu-duty,  together  with  a  sum  equal 
to  a  year'd  interest  of  the  price  that  had  been  received 
on  the  granting  of  the  sub-feus ;  and  that  an  amicable 
suit  should  be  brought,  to  ascertain  whether  a  full 
year's  rent,  being  about  £1700,  was  exigible  from  her, 
m  which  case  she  should  have  deduction  of  what  she 
had  paid.  She  accordingly  paid  £126, 17. 10.,  24th  June 
18:;^9.     The  pursuer  brought  his  declarator,  that  he 
was  entitled  to  a  year's  rent,  under  tire  usual  deduc- 
tions, pleading — I.  When  the  entry  of  singular  suc- 
cessors is  not  taxed,  the  superior  is  entitled  to  a  year's 
free  rent,  whether  of  lands  or  houses,  in  name  of  com- 
position, under  the  usual  deduction  for  repairs. — II. 
The  exception  to  that  rule,  established  by  the  decision 
in  the  case  of  Cockburn  Ross,  with  regard  to  sub-feus, 
does  not  apply  where  the  sub-feus  have  been  granted, 
not  for  a  feu-duty  equal  to  the  annual  value  of  the 
subject,  bat  for  a  price  or  g^ssum,  and  a  trifling  or 
illusory  feu-duty;  and  more  particularly  does  such 
exception  not  apply  where  the  entry  of  singular  suc- 
cessors is  not  taxed  in  the  sub-fens.— -1 1 1.  Such  sub- 
infeudations are  to  be  considered  rather  as  alienations 
of  the  fen,  than  as  contracts  of  emphyteusis,  and  being 
without  the  consent  or  acknowledgement  of  the  supe- 
rior, they  cannot  prejudge  his  right  to  <^  a  year's  mail 
of  the  subjects,  as  set  for  the  time,"  in  terms  of  the 
statutes.     The  defender   pleaded — I.  The   defender 
has  already  paid,  in  name  of  composition,  an  amount 
more  than  sufficient  to  extinffaish  the  pursuer's  claims, 
— having  regard  to  the  full  adequate  value  of  the 
subjects  at  the  date  of  the  subinfeudation. — II.  The 
defender  is  not  resting-owing  to  the  pursuer  any  sum 
whatever. 

The  Lord  Ordinary  ordered  cases  to  the  Court. 
At  advising, 

Lord  Cringletie  observed,  that  the  conclusions  were  purely  de- 
claratory, not  petitory.  The  principle  of  this  case  was  decided 
in  that  of  Cockburn  Ross  v,  Heriot's  Hospital,  Gtb  June  1615, 


affirmed  hy  the  House  of  Lord<9,  although  the  facts  of  the  two 
cases  were  different, — for  in  that  ease,  the  entries  of  heirs  and 
singular  successors  were  both  taxed,  which  was  not  the  case 
here.  But  the  same  principle  applied  to  both.  More  would  be 
paid  for  the  feu  where  there  was  a  taxation  than  where  there  whh 
none.  A  value  ought  to  have  been  put  upon  the  feu,  and  then 
the  case  would  have  fallen  under  that  of  Ross — so  that  Sir 
Archibald  could  not  have  been  entitled  to  a  year's  rent  of  the 
houses.  The  expression  in  the  Act  of  Parliament  was,  "  the 
true  avail  of  the  lands  at  the  time.*' 

Lord  Meadowbank  thought,  that  had  Sir  Archibald  not  ad> 
mitted  that  the  i'eu-duty  and  the  grassum  formed  the  full  value  at 
the  time,  there  would  have  been  a  great  deal  in  what  Lord 
Cringletie  said. 

The  Lord  Juitice-Qerk  would  call  the  attention  of  the  Court 
to  the  opinion  of  the  late  Lord  Meadowbank,  who  said,  "  thttt 
lie  would  have  had  considerable  difficulty  if  the  feus  had  been 
gTHnted  for  grassums,  and  would  have  estimated  the  grassums  to 
make  a  full  feu-duty.*'  The  observation  of  Lord  Cringletie  dc?- 
mands  our  attention  in  regard  to  the  difference  between  the  two 
cases.  Twice  the  feu -duty  was,  in  the  case  of  Ross,  payable  at 
the  entry  of  a  singular  successor  or  an  heir.  The  Court  found 
that  the  full  value  of  what  had  been  received  during  the  first 
year  of  possession  was  pajrable.  The  reclaiming  petition  asked 
us  to  find  expressly,  that  the  petitioners  were  entitled,  on  entries, 
not  only  to  one  year's  feu-duty,  but  to  the  value  of  the  whole 
profits  by  casualties,  or  in  any  way.  That  petition  the  Court 
refused.  Till  he  adverted  to  this,  ne  was  pressed  with  the  argu- 
ment about  the  compuiot  &c.  This  decision  could  not  be  put 
awajr  by  a  side  view,  averaging  what  had  been  drawn,  and  enter- 
ing into  nice  calculations  for  the  future.  There  was  no  special 
subsumption  in  the  summons  as  to  any  particular  year.  The  ques* 
tion  might  have,  under  Lord  Meadowbank*8  first  interlocutor, 
been  still  open,  had  it  been  alleged,  that  in  that  particular  year, 
when  the  entry  was  adjusted,  a  year's  rent  of  buildings  was  due. 

Lord  Gleniee  concurred.  There  was  no  doubt,  that  in  so  far 
as  a  less  feu-duty  was  taken,  by  taxing  the  entries  to  a  dupH* 
eando,  the  superior  was  prejudiced,  although  not  intentionally. 
There  would  have  been  a  different  case  if  there  had  been  fraud, 
or  if  one  of  the  casualties  had  accresced  to  Mrs  Westenra  this 
year, — but  neither  was  alleged. 

The  Court, 

"  In  respect  that  the  defenders  have  already  paid  not  only  the 
whole  feu-duties  exigible  for  the  year  in  question,  but  also  the 
full  interest  of  the  grassum,  paid  to  them  by  the  sub-feuars,  for 
that  year ;  assoilzie  the  defenders  from  the  conclusions  of  the 
libel,  and  decern." 

Authorities  for  Pursuer. — Stair,  IL  2.  11,  13;  USO,  c.  36; 
1669,  c  18;  1681,  c.  17.  Hill  v.  Lamb,  Second  Division,  3Ist 
May  1817,  (compromised).  Heriot*8  Hospital  v.  Hepburn,  27th 
July  1815;  20th  Geo.  IL  c.  50.  Aitchison,  14th  February  1775. 
Anderson  o.  Milne,  25tb  November  1791 ;  Mor.  15,061,  Note. 
Anderson,  30tb  November  I82i;  Sh.  &  D. 

Authorities  for  Defenders.— Heriot*8  Hospital  v.  Cockburn 
Ross,  6th  June  1815,  affirmed  House  of  Lords ;  2d  Bligh,  707. 
Stair,  IL  2.  11 ;  4.  66;  IIL  2.27.  BankL  IH.  10.  19.  Enk. 
IL  7.  7 ;  12.  24.  £lch.  Cora.  p.  175, 177.  Bell*8  Com.  L  26. 
Bell  on  Title,  p.  309,  et  $eq,,  and  Authorities  there.  Cujacius  de 
feudis,  B«  4.  t,  49.  Van  Lteuwen  on  Rom.  Dutch  Law,  transl. 
p.  120.  Rosenthal  de  feudis,  c.  10.  conclus.  43,  per  tot.  &c. 
id.  conclus.  15.  n.  12. 

Second  Division. — Lord  Ordinary,  Fullerton. — Jet,  Dean  of 
Faculty  (Hope),  Tait.—^/<.  Forsyth,  Ivory — Tait  &  Young, 
W.S.,  and  James  Adam,  S.S.C.,  Agents. — Mr  Ferguson,  Clerk. 

29M  June  1832. 

No.  420.— John  Flewino,  Adoocatw,  v.  Jambs  Finlay, 

&  Co.,  Me^MmdetUs, 

Principal  and  Agent — Commission- Agent — Compensation—. 
Retention —  Del  credere — One  jtarty  having  sent  goodt  to  an^ 
oiher  a*  commiisiofi-ageni  under  a  del  credereyhr  sale — t/ie  agent 
having  suUl  the  goods  ^r  invoice,  which  bore  that  he  acted  qiiH 
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agent ;  and  havitifi  failed  before  receiving  Ihe  price — Heldt  that 
the  purchaser  WM  not  entitled,  after  such  intimation  by  the  in- 
voice, uncontradicted  by  other  evidence,  to  retain  the  price  as  a 
compensation  for  daims  at  his  instance  against  the  agent  per^ 
sonaUy, 

Watson  and  Lennojc  were  commission-agenta  in 
Glasgow,  as  well  as  occasionally  transacting  on  their 
own  account.  The  respondents  employed  them  to 
sell  their  yarns.  In  September  or  OctoSer  1828,  the 
agents  sent  for,  and  got  from  the  respondents,  2960 
lbs.  of  yarn,  and  almost  immediately  after,  as  agents, 
sold  to  the  advocator,  cotton  yarn  to  the  amount  of 
£700,  as  well  as  other  goods.  Of  the  £700,  £173 
was  the  price  of  yarn  alleged  to  belong  to  the  respon- 
dento.  Watson  and  Lennox,  6th  October  1828,  re- 
ceived the  advocator  s  bill  for  £412,  alleged  by  the 
one  party  to  have  been,  and  by  the  other  not  to  have 
been,  to  account  of  the  price  of  the  yams.  Watson 
and  Lennox  failed  before  coming  to  any  final  settlement 
with  the  advocator.  He  then  sought  to  set  o£F  against 
the  claims  of  the  respondents  upon  him  for  the  value 
of  the  goods  belonging  to  them,  and  sold  to  him  by 
Watson  and  Lennox,  certain  claims  on  his  part  against 
these  agents.  In  December  1828,  the  respondents 
raised  an  action  against  him  before  the  Ma^strates 
of  Glasgow,  concluding  for  the  price  of  their  yarns. 
On  the  4th  of  March  1831,  the  Magistrates, 

<*  having  again  considered  this  process,  with  the  proofs,  docu- 
inentary  and  parole,  adduced  bv  the  parties  respectively,  and 
minutes  on  the  import  thereof,  finds,  that  under  the  invoice 
transmittedalong  with  the  cotton  goods  in  question  to  the  de- 
fender, and  whidi  bore  the  said  goods  to  be  bought  of  Watson 
and  Lennox,  agents,  the  defender  was  not  entitled  to  consider 
Watson  and  Lennox  as  principals,  and  as  the  proprietors  of  the 
said  goods,  with  a  view  to  a  plea  of  compensation  i«ainst  them, 
to  the  detriment  of  the  real  owners ;  and  finds,  that  although 
Watson  and  Lennox  appear,  from  the  evidence  adduced,  to  have 
occasionally  dealt  as  principali  in  similar  goods,  and  to  have 
used  in  such  cases,  invoices  containing  their  ordinary  designa^ 
tion  of  agents,  the  said  intimation  in  the  invoice  of  the  goods  in 
questionhaving  been  bought  by  them  in  the  character  of  agents, 
was  sufficient  to  put  the  defender  on  his  guard  in  this  respect, 
and  is  sufficient  in  law  to  throw  on  the  defender  the  burden  of 
proving,  that,  notwithstanding  the  said  notice  to  the  contrary, 
the  said  goods  were  really  the  property  of  Watson  and  Lennox ; 
but  finds  it  not  proved  that  the  said  goods  were  sold  by  the  pur- 
suers to  Watson  and  Lennox  as  vendees,  or  delivered  to  them  in 
any  other  capacity  than  as  consignees,  or  agents  for  sale :  Far- 
ther, findj,  that  the  circumstance  of  Watson  and  Lennox  having 
acted  under  a  del  credere  commission  from  the  pursuers,  does  not 
affect  the  righu  of  the  pursuers  as  principals,  or  give  the  defen- 
der, who  was  no  party  to  that  contract,  aiw  right  to  which  he  was 
not  otherwise  entitled  as  a  purchaser  from  agents  for  sale: 
Therefore,  upon  the  whole,  repels  the  defender's  plea  of  com- 
pensation, decerns  against  the  defender  in  terms  of  the  libel, 
remits  to  the  auditor  to  tax  the  pursuer's  expenses ;  and,  in  re- 
spect the  cause  has  been  very  ably  pleaded,  and  at  great  length, 
dispenses  with  any  petition.*' 

Fleming  advocated,  pleading — L  It  is  proved  that 
Watson  and  Lennox  were  in  truth  the  proprietors  of 
the  goods  in  question,  and  that,  in  the  sale  to  the  ad- 
vocator, they  acted  for  their  own  behoof,  and  not  as 
the  agents  of  the  parsoer,  and  consequently  that  the 
pursuers  have  no  concern  with  the  price  of  the  goods. 
— IL  Supposing  the  goods  had  truly  belonged  to  the 
pursuers,  and  were  sold  by  Watson  and  Lennox,  as 
their  agents,  the  advocator  is  still  entitled  to  set  off 
the  debt  due  to  him  by  Watson  and  Lennox  against 
the  price  of  the  goods  m  question;  because  he  was  not 


made  aware  that  Watsoa  and  Lennox  acted  as  agents 
only  in  the  transaction.  The  respondents  pleaded, 
inter  alia — I.  As  the  goods  in  question  were  clearly 
proved  by  the  mode  of  dealing  between  the  parties, 
the  direct  evidence  of  Watson  and  Lennox,  and  their 
clerks,  and  account-sales,  and  other  documents  con- 
nected with  the  transaction,  to  have  been  the  goods 
of  the  respondents,  sold  by  Watson  and  Lennox,  as 
their  commission -agents,  to  the  advocator,  who  had  uot 
settled  with  the  agents  for  the  price,  he  was  bound 
to  make  payment  of  the  price  to  the  respondents.r- 
n.  The  advocator  was  not  entitled  to  set  off  against 
the  demand  of  the  respondents  for  the  price  any  debt 
which  might  be  due  to  h(m  by  Watson  and  Lennox, 
on  other  transactions  between  him  and  them,  unless 
he  could  show  that,  in  selling  the  goods,  they  assam- 
ed  the  character  of  principals,  and  sold  them  as  their 
own.  But  as,  on  the  contrary,  it  was  proved  tliat 
Watson  and  Lennox  had  sold  the  goods  expressly  in 
the  character  of  *'  agents,'*  there  was  no  room  for  the 
plea  of  compensation. — IIL  When  acommissioo-agent 
selling  goods  gives  special  notice  to  the  purchaser,  in 
the  invoice  which  accompanies  them,  that  he  sells 
them  in  the  character  of  "  agent,'*  such  notice  is  suf- 
ficient to  protect  the  constituent  against  any  plea  of 
compensation  on  debts  due  by  the  agent  to  the  pnr- 
chaser  who  receives  it ;  and  it  is  no  relevant  averment 
to  get  rid  of  the  effect  of  such  a  notice,  to  allege  that 
the  gopds,  notwithstanding  the  invoice,  might  hare 
been  the  agent's  own  property,  unless  it  be  proved 
that  such  was  truly  the  case  ;-r-this  is  a  chance,  the 
risk  of  which  the  purchaser  receiving  such  notice  takes 
upon  himself. — IV.  To  protect  the  constituent  of  a 
mercantile  agent  against  such  a  plea  of  compensation 
by  a  purchaser  of  his  goods,  it  is  not  necessary  that 
the  agent,  in  making  the  sale,  should  reveal  the  name 
of  the  particular  principal  on  whose  account  he  malces 
it.  It  is  enough  that  he  gives  notice  that  he  makes 
the  sale  as  an  agent,  and  not  on  his  own  account;  the 
purchaser  being  thereby  guarded  against  dealing  witli 
him  as  a  principal,  or  with  a  view  to  any  right  which 
might  arise  in  favour  of  the  purchaaer,  if  the  seller 
had  been  a  principal. 

"  The  Lord  Ordinary  (9th  March  183%)  having  heard  parties* 
procurators,  and  considered  the  proof,  Finds  it  proved  that  tbe 
goods,  of  which  the  price  forms  the  subject  of  the  present  action, 
were  held  by  Messrs  Watson  and  Lennox,  not -as  purcbtsen 
from,  but  as  the  commission-agents  of,  the  respondents :  Find^ 
that  these  goods  were  sold  to  tbe  defenders  by  Messrs  Vstoon 
and  Lennox;  and  that  in  the  invoice  of  said  goods,  Messn 
Watson  and  Lennox  were  expressly  designed  as  agents :  Finds, 
that  this  was  a  sufficient  intimation  to  the  advocator  of  tbe  cbi- 
racter  in  which  Messrs  Watson  and  Lennox  dealt ;  and,  there- 
fore, remits  the  ease  simpliciter  to  the  Magiatntes  of  Glasgov, 
and  decerns ;  Finds  the  advocator  liable  in  expenses,  and  allo«i 
an  account  thereof  to  be  given  in,  and  to  be  taxed  by  the  anditoc." 

The  advocator  reclaimed.     At  adyising* 

TTie  Lord  Justice-Clerk  thought  the  minutes  given  in  to  tbe 
Magistrates  npon  the  proof  most  able  papers.  Tbcy  gave  a  Doct 
masterly  exposure  of  tbe  evidence.  He  thought  there  weft 
good  grounds  for  remitting  to  the  Magistrates — although  be 
would  rather  not  be  limited  to  the  reason  in  the  Lord  Ordinary's 
interlocutor.  He  cordially  agreed  with  what  was  stated  in  tbe 
interlocutor  of  the  Magistrates  regarding  the  designation  oi 
agents,  as  being  sufficient  to  throw  the  okhj  upon  the  defender. 
If  any  thing  was  proved,  it  was  that  Watson  and  Lennoi  weft 
consignees  on  commission*    Fart  of  the  evidence  he  could  gi^t 


18320 


THB  SCOTTISH  JURIST. 


551 


no  Uath  in.  The  bill  had  eyidently  no  reference  to  the  tnuiMC- 
tion  in  question.  The  law  and  justice  of  the  case  were  em- 
bodied in  the  interlocutor  of  the  Magistrates.  The  Lord  Or- 
dinary had  not  gone  so  directly  to  it 

Lord  Cringletie  had  been  puzzled. 

Lord  Meadnwbank  would  have  cooie  to  a  different  conclusion 
from  the  I^ord  Jusdce-Clerk,  had  it  not  been  for  the  whole 
course  of  transaction,  in  which  the  parties  were  perfectly  cer- 
tiorated that  Watson  and  Lennox  were  commission-agents.  He 
thought  that  the  mere  designation  as  agents  would  not  be  enough 
in  practice. 

The  Court 

"  Find  it  unnecessary  to  decide  on  the  preliminaiy  findings  in 
the  interlocutor  of  the  Lord  Ordinary  complained  of,  but  adhere 
to  the  finding  remitting  the  case  timpliciter  to  the  Magistrates 
of  Glasgow,  and  refuse  the  desire  of  the  note ;  of  new,  find  ex- 
penses due ;  allow  an  account,**  &e. 

Authorities  for  Advocator. — More»  Clemenson,  &c.,  28th 
February  1809 ;  II.  Campbell,  p.  22.  Bell  Com.  5th  edit, 
IL  131.    Paley*s  Law  of  Principal  and  Agent,  p.  212-14. 

Second  Division.— Lord  Ordinary,  Fullerton.— ^cf.  Deati  of 
Faculty  (Hope,)  M.  P.  Brown.— ^/I.  Rutherfurd,  RusselL^-i 
W.  A.  G.  and  R.  Ellis,  W.S.,  and  Gibson- Craigs,  Wardlaw, 
aodDalziel,  W.S.,  Agents Mr  Holland,  Clerk.— [t.  C] 

SOM  June  1832. 

Na  421.— JoHK  GoBODK,  PeiUioner,  o»  JdRM  Gumt, 

RetpondeiU* 

Curator  Bonis— Recal  of— Process— Nobile  Officioro — ^cnra^ 
tor  bonis  having  been  appoinied  to  a  person  alleged  to  be  imbecile  / 
and  an  application  having  been  presented /or  the  recal  of  the  ap^ 
jHiintment,  on  the  ground  that  the  person  was  perfectly  capable  of 
managing  his  own  affairs  ;  and  it  having  also  been  alleged^  thai 
although  tke  person's  income  was  j£700,  the  curator  had  only  o/- 
lowed  j£200  per  annum  fit  the  support  of  thefimiiy^^Circum* 
stances  in  which  the  Court  remitted  to  the  Shenjfi  to  inquire  into 
the  state  of  the  person*s  capacity^  and  to  take  evidence  oj  medical 
men,  and  toitnesses  thereanent,  and  also  to  fie  the  sum  annually 
to  be  aUowedfir  the  support  of  the  family.  In  applications  for 
the  ajtpointments  of  curatores  bonis  to  persons  alleged  to  be 
imbecile,  ought  such  to  be  served  personally  on  the  indimduals 
alleged  to  be  imbecile  T 

In  December  1881,  the  respondent  was  appointed 
curator  bonis  npon  the  estate  of  John  Gordon,  Esq.  of 
Sweney.  The  application  npon  which  this  appoint- 
ment was  made,  set  forth,  that  Mr  Gordon  was  unable, 
from  bodily  and  mental  imbecility,  to  manag^e  his  own 
affairs.  The  present  petition  was  presented  in  name 
of  Mr  Gordon,  and  of  his  second  and  third  sons,  and 
Mr  Sage,  his  consin-german,  for  recal  of  the  former 
appointment,  on  the  ground,  That  Mr  Gordon  was 
fally  capable  of  managing  his  own  affairs  :  That  the 
petition  bad  never  been  served  npon  him :  That  the 
appointment  had  been  unknown  to  him  ;  and  that  the 
curator  bonis  had  limited  the  allowance  for  him  and 
his  family  to  £200  per  annam,  while  the  estate  yielded 
£700  per  annum.  Along  with  the  present  application, 
medical  certificates  were  produced,  stating,  that  he 
was  an  old  man  abont  78,  but  that,  except  in  regard 
to  his  bodily  health,  Mr  Gordon  was  able  to  direct 
the  management  of  his  own  affairs. 

Answers  were  lodged  for  the  respondent,  theciiraior 
bonisy  in  which  he  denied  that  Mr  Gonlon  had  sanc- 
tioned the  application,  and  averred,  that  it  was  the 
opinion  of  all  nis  friends,  that,  from  mental  imbecUity, 
he  was  unable  to  take  charge  of  his  affairs. 

Upon  advising, 

Dean  of  Faculty, — The  original  petition  was  never  served  on 
Mr  Gordon  himself. 


Lord  President,'^I%  is  not  usual  to  do  so.  The  usual  prac- 
tice for  the  last  40  years,  has  been  only  to  intimate  such  petitions 
in  the  ordinary  way.  But  it  may  be  very  proper  to  do  so  in 
future. 

Lord  Balgray,"^!  recollect  in  the  case  of  Bryce,  J  thought 
the  application  ought  to  have  been  served  on  the  party  himself, 
but  the  rest  of  your  Lordships  were  of  a  different  opinion. 

The  Court  pr6nounced  this  interlocutor : — 

**  Remit  to  James  Traill,  Esq.,  Sheriff  of  Caithness,  to  inquire 
concerning  the  condition  of  intellect,  and  state  of  faculties  of  the 
petitioner,  Mr  John  Gordon  of  Sweney,  and  his  abilities  to 
manage  and  conduct  his  own  affairs,  and  with  power  to  examine 
medical  men  and  witnesses  on  the  subject,  and  to  report ;  and, 
fhrther,  remit  to  Mr  Traill  to  fix  the  annual  allowance  that 
ought  to  be  made  for  the  maintenance  of  the  family  of  Mr  Gor- 
don, the  petitioner,  out  of  the  rents  of  his  estates.*' 

First  Division Mt,  Dean  of  Faculty  (Hope,)  Marshall.— 

jilt,  Maitland — Andrew  Snody,  S.S.C.,  and  Donaldson  and 
Campbell,  W.S.,  Agents Sir  R.  Dundas,  Clerk.— [J.  fT.  JD,] 

.SOM  June  1832. 

No.  422.— Archibald  Richardsok,  Petitioner,  v,  James 
Wylo  &  Co.,  Respondents, 

Process — Interlocutor— 'Rectification  of —  Petition  for — Com- 
petency— The  luner' House  having  adhered  to  a  judgment  of 
the  Lord  Ordinary,  with  the  introduction  of  some  additiontU 
words ;  and  a  party  hamng,  at  the  distance  of  a  month,  peti' 
Honed  that  it  should  be  rectified,  by  the  striking  out  of  said 
vfords, — the  Court  heldt  that  the  interlocutor  was  right,  and  that 
the  petition  was  incompetent. 

This  case  is  fully  reported  on  the  merits,  anteoy  Vol. 
IV.  p.  426.  The  respondents  advocated  a  judgment 
of  the  Sheriff  in  a  cause,  which  Lord  Medwyn,  on  the 
20th  December  1831,  remitted  simpticiter  to  the  Inferior 
Court,  with  expenses.  The  respondents  reclaimed; 
and  the  Court,  on  17th  May  1832,  pronounced  this 
interlocutor : — 

*'  Having  considered  this  note,  with  the  other  proceedings,  and 
beard  counsel  thereon.  Adhere  to  the  interlocutor  complained 
of,  with  this  addition,  that  the  advocator  shall  be  enUtled  to  an 
assignation  to  the  landlord's  right  of  hypothec  over  the  utensils 
in  the  warehouse ;  refuse  the  desire  of  the  note,  and  of  new  find 
the  advocators  liable  in  expenses ;  allow  the  account,  when  given 
in,  to  be  lodged  in  common  form." 

On  the  16th  Jnne,  the  petitioner  presented  to  their 
Lordships  a  petition,  setting  forth  : 

"  That  the  addition  to  the  foresaid  interlocutor,  '  that  the 
advocators  shall  be  entitled  to  an  assignation  to  the  landlord's 
right  of  hypothec  over  the  utensils  in  the  warehouse,'  is  obvious- 
Iv  inapplicable  to  the  species facti.  It  is  no  doubt  true,  that  after 
tne  Judges  had  delivered  their  opinions  at  the  advising,  the 
counsel  for  Messrs  Wyld  and  Company  observed,  that  he 
presumed  the  petitioner  woidd  not  object  to  grant  an  assignation 
to  his  right  of  hypothec  over  the  utensils  in  the  warehouse ;  to 
which  the  counsel  for  the  petitioner  replied,  <  Of  course,* — plain- 
ly understanding  the  request  to  mean,  that  on  paying  the  rents» 
in  security  of  which  the  seqtiestration  had  been  used,  Messrs 
Wyld  and  Company  should  be  entitled  to  an  assignatioD  to 
the  landlord's  right  of  hypothec,  valeat  quantum.  It  unluckilj 
happened,  however,  that  the  petitioner's  agent,  who  was  una- 
voidably prevented  from  attending  the  Court  at  the  advising^ 
had  not  an  opportunity  of  seeing  the  interlocutor  as  it  nowstands, 
until  after  it  had  been  signed.  But  immediately  on  discovering 
the  error,  taJcing  it  for  granted  that  Messrs  Wyld  and  Company^ 
would  have  no  objection  to  waive  any  advantage  which  so  obvious 
a  mistake  might  be  supposed  to  give  them,  the  agent  for  the 
netitioner  addressed  a  letter  to  Mr  John  Ridddl  Stodart,  W.S., 
Messrs  Wyld  and  Company's  agent," 

on  the  subject :  who  replied,  that  he  was  quite  certain 
thAt  the  interlocutor  embodied  the  'opinion  of  the 
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Court.  The  petition  then  prayed,  that  the  interlo- 
cutor of  i7th  May  should  be  rectified, 

'*  in  so  far  as  it  finds  that  the  adyocators  shall  be  entitled  to  an 
assignation  of  the  petitioner's  right  of  hypothec  over  the  utensils 
in  the  warehouse,  in  respect  that  do  such  point  was  decided  by 
the  Court" 

The  petition  having  been  served,  Wyld  and  Co. 
gave  in  answers,  in  which  they  maintained, — That  the 
application  was  incompetent:  That  the  interlocutor 
in  question  stated  the  judgment  of  the  Court :  That 
the  additional  words  were  not  added  per  incuriam,  but 
per  curiam  in  foro  coniensioso  $  and  that  the  interlo- 
cutor contained  no  clerical  error  which  required  rec- 
tification. After  the  distance  of  four  weeks  from  the 
nigning  of  the  interlocutor,  this  was  an  attempt  to 
introduce  into  practice  a  form  of  reclaiming  against 
an  Inner-House  interlocutor,  which  was  incompetent. 
At  advising. 

The  Lord  Jutiice-Clerk  said,  the  interlocutor  of  17th  May,  as 
written  by  the  Clerk,  was  quite  correct.  Ue  thought  the  appli- 
cation incompetent. 

The  other  Judges  concurred  ;  and  the  petition  was 
refused  as  incompetent,  with  expenses. 

Petitioner's  Authorities. — Blackburn  v.  Bain,  2d  December 
1824.     Hunter,  Ist  June  1832;  Jurist,  Vol.  IV.  p.  471. 

Second  Division. — Jet,  Dean  of  Faculty  (Hope,)  and  Wil- 
liam Bell. — Ali,  Rutherfurd P.    Couper,  W.S.,  and  J.   R. 

Stodart,  W.S.,  Agents.— Mr  Thomson,  Clerk.— -[J.  fT.  H,] 

Sd  July  1832. 

No.  423. — P<Mr  Geobge  Garvie,  Advocator^  o.  The  Hammer- 
men OF  Pertu,  Respondents. 

Corporation — Privileges  of-* Local  Militiaman — Actual  Service 
—52  Geo.  III.  c.  68-^  Geo.  III.  c.  19— Counsel  for  the 
Poor — A  party  having  served  in  the  local  militia,  and  having 
been  on  duty  in  suppressing  a  mutiny  among  the  militia  in  gar^ 
risen  in  Perth,  in  virtue  of  an  order  of  the  Sheriffs  Held ,  I,  ThtU 
such  was  not  actual  service  in  the  meaning  of  the  Act,  52d  Geo. 
III.,  and  did  not  entUle  a  person,  who  was  an  unjreemjan,  to  exer- 
cise the  trade  of  a  blacksmith  within  the  burgh, — //.  Opinion  ex- 
pressed, thai  the  Act  of  Sederunt  anent  certain  counsel  only  being 
entitled  to  plead  for  the  poor^  wtss  not  exclusive. 

By  the  52(1  Geo.  III.  c  68,  sec.  179,  it  is  enacted, 

"  That  every  person  having  served  in  the  local  militia,  when 
drawn,  put  into  actual  service,  being  a  married  man,  may  set  up 
and  exercise  any  trade  in  any  town  or  place  within  Great  Bri- 
tain, without  any  let,  suit,  or  molestation  of  or  from  any  person 
or  persons  whomsoever,  for  or  by  reason  of  using  or  exercising 
such  trade,  as  freely,  and  with  the  same  proviFions,  and  under 
the  same  regulations,  and  with  the  like  exception  in  respect  to 
the  two  Universities  in  England,  as  any  mariner  or  soldier  can 
or  may  do,  by  virtue  of  an  act  passed  in  the  twenty-fourth  year 
of  his  present  Majesty's  reign,  &c. ;  and  no  such  local  militia- 
man shall  be  liable  to  be  removed  out  of  any  such  town  or  place, 
imtil  he  is  become  chargeable  on  the  parish." 

The  1 22d  sectiou  of  tbe  Act  is  in  these  terms  : — 

"  In  all  cases  of  actual  invasion  of  any  part  of  the  United 
kingdom,  or  of  tbe  appearance  of  an  enemy  in  force  upon  the 
coast  of  any  part  of  tbe  United  Kingdom,  and  in  all  cases  of  re- 
bellion and  insurrection,  it  shall  be  lawful  for  his  Majesty,  by 
any  order  in  Council,  or  proclamation,  to  draw  out  and  embody 
auch  local  militia,  or  any  part  or  portion  thereof,  and  to  direct 
all  or  any  of  such  local  militiamen  to  be  marched  to  any  part 
pf  Great  Britain  for  tbe  prevention  and  repelling  of  any  .such 
invasion,  or  for  the  suppression  and  repelling  of  any  rebellion 
pr  insurrection ;  and  to  keep  and  continue  such  local  militia  so 
embodied,  for  an^  period  his  Majesty  may  deem  requisite,  not 
irxcecdingiiix  wciia  after  the  enemy  shall  have  been  prevented,  or 


repelled,  or  driven  from  the  coast,  or  after  such  rebellion  or  in- 
surrection  shall  have  been  suppressed ;  and  from  tbe  time  of  any 
regiment,  or  battalion,  or  corps  of  militia,  being  called  oat  and 
embodied  as  aforesaid,  until  the  same  shall  be  returned  to  its 
own  county,  stewartry,  or  place,  and  disembodied  by  his  Majesty's 
order,  the  officers,  non-commissioned  officers,  drummers,  and 
private  men  of  every  such  regiment,  battalion,  or  corps,  shall 
be  subjected  to  all  the  provisions  contained  in  any  Act  of  Par. 
liament  which  shall  be  then  in  force  for  punishing  mutiny  and 
desertion,  and  for  the  better  payment  of  the  army  and  their 
quarters,  and  the  Articles  of  War  made  in  pursuance  thereof; 
and  all  the  provisions  contained  in  every  such  Act,  and  Articles 
of  War,  shall  be  in  force  with  respect  to  the  local  militia,  and 
shall  extend  to  all  the  officers,  non-commissioned  officers,  drum- 
mers, and  private  men  of  the  local  militia,  while  emboiiied  as 
aforesaid,  in  all  cases  whatsoever.'* 

The  advocator  senred  in  the  local  militia  for  Perth- 
shire, from  1809  to  1813,  and  afterwards  prolonged  it 
to  1817,  in  terms  of  the  Act  54  Geo.  III.,  c  19.  On 
the  I9th  and  20th  Fehruary  1813,  he,  in  virtue  of  tbe 
orders  of  the  SheriflF  and  commanding  officer,  assem- 
bled, with  a  division  of  his  regiment,  then  on  dnty  at 
Perth)  for  the  suppression  of  a  riot  and  mutiny  which 
took  place  in  the  garrison  among  the  regular  militia 
there  stationed. 

In  1828,  the  Hammermen  of  Perth  brought  an  ac- 
tion before  the  Sheriff,  against  him,  setting  forth, 
That  he  had  illegally  and  unwarrantably  encroached 
upon  the  privileges  of  their  corporation,  in  respect 
that  he  was  an  unfreeman,  and  exercised  the  trade  of 
blacksmith  within  the  burgh  of  Perth  and  liberties 
thereof,  without  havingacquired  right  from  military  ser- 
vices. It  was  clear  that  the  actual  service  defined  by  the 
Act  was  where  the  militia  was  drawn  out  and  embodied 
for  the  prevention  or  repelling  of  invasion,  or  for  the 
suppression  of  rebellion  or  insurrection, — the  militia 
being  called  out  for  these  purposes  by  orders  of  his 
Majesty  in  Council,  or  proclamation.  These  were  tlie 
onlv  cases  where  the  calling  out  of  the  local  militia 
had,  by  the  said  Act,  been  deemed  and  held  to  be  actual 
service.  In  defence,  it  was  stated.  That  having,  whilst 
a  married  man,  served  eight  years  in  the  Eastern  Bat- 
talion of  Local  Militia  for  the  county  of  Perth,  and 
during  that  period  having  been  calleid  out,  and  per- 
formed duty  on  actual  service,  in  suppressing  an  io- 
surrection  among  the  militia  then  in  the  garrison,  be 
was  entitled  to  the  privileges  of  the  statute.  The 
Sheriff,  on  30th  May  1829,  pronounced  this  interlocu- 
tor : — 

**  Finds  that  the  two  occasions  founded  on  by  tbe  defender,  do 
not  bring  his  case  within  either  of  the  Acts  of  Parliament  found- 
ed on,  so  as  to  entitle  him  to  set  up  and  exercise  his  trade  yni^' 
in  this  burgh,  independent  of  the  exclusive  privileges  of  the  Uao- 
mermen  Incorporation  :  Inhibits  and  discharges  him  ut  petiivr, 
and  decerns,  with  the  expense  of  extract  only." 

Garvie  advocated ;  and  Lord  Corehouse,  on  22d 
February  1832,  pronounced  this  interlocotor : — 

<*  Remits  the  cause  iimpUciter  to  the  Sheriff;  but  finds  no 
expenses  due;  and  decerns. — Note. — Under  the  statute  5^ 
Geo.  III.,  the  local  militia  was  liable  to  be  called  out  in  two 
different  wajrs.  By  section  182  it  was  enacted,  that  in  cases  of 
actual  invBBion,  or  of  the  appearance  of  an  enemy  in  force  upon 
the  coast,  and  in  cases  of  rebellion  and  insurrection,  it  sbonld  be 
lawful  for  his  Majesty,  by  an  order  in  Council  or  proclamation,  to 
draw  out  and'embody  the  local  militia,  and  to  continue  them  em- 
bodied for  any  period,  not  exceeding  six  weeks  after  -the  eiwny 
should  have  t)ccn  repelled,  or  the  rebellion  or  insurrection  rap- 
pressed.     When  so  embodied,  the  local  militia  vras  declared  to 
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be  subject  to  the  Mutiny  Act,  and  to  the  Articles  of  War.  On 
the  other  handt  it  was  enacted  by  the  9l6t  section,  that  it  should 
be  lavdiil  for  the  Lord  Lieutenant,  Vice-Lieutenant,  or  Sheriff, 
to  assemble  thi;  local  militia  for  the  suppression  of  riot  or  tumult 
in  the  county,  or  any  adjoining  county,  in  which  case  they  were 
not  to  be  subject  to  the  Mutiny  Act  or  Articles  of  War.  Fur- 
ther, all  the  days  when  they  were  so  assembled,  were  to  be  deem* 
ed  part  of  the  twenty-eight  days  of  training  and  exercise  under 
the  statute ;  and  if  kept  assembled  for  more  than  twenty-eight 
days  in  one  year,  the  additional  time  was  to  be  counted  part  of 
the  days  of  training  and  exercise  for  the  succeeding  year.  Now 
it  is  evident,  that  the  privilege  conferred  by  section  179  of  the 
Act,  by  which  married  local  militia  men  were  entitled  to  set  up 
and  exercise  any  trade,  provided  they  had  served  when  the  local 
militia  had  been  drawn  out  into  actual  service,  applies  to  the  first, 
and  not  to  the  second  case — that  is,  when  they  were  assembled 
bv  an  order  in  Council,  or  proclamation  of  his  Majesty,  and  were 
placed  under  the  operation  of  the  Mutiny  Act,  and  not  when 
they  were  called  out  by  the  Sheriff,  and  held  to  be  employed  iu 
training  and  exercise  only. — It  appears  from  the  extract  from  the 
orderly-book  of  the  Eastern  Battalion  of  Perthshire  Local  Militia, 
that  the  two  days  of  duty  performed,  in  February  1813,  by  the 
division  of  the  regiment  to  which  the  advocator  belonged,  in 
coDsequence  of  an  application  to  the  Sheriff,  was  considered  by 
Government  as  part  of  the  annual  training  and  exercise  of  the 
corps ;  and  that  a  corresponding  deduction  of  pay,  and  of  march- 
ing allowance  in  lieu  of  bread,  was  made  at  the  end  of  the  ordi- 
nary days  of  training,  because  the  men  who  were  called  out  had 
received  pay  and  allowance  at  the  time  for  these  two  days.  No 
regard  can  be  bad  to  the  certificate  from  the  battalion  clerk,  bear- 
ing,  that  the  advocator,  as  an  individual,  was  trained  and  exercised 
for  twentv-eight  days  diat  year  in  addition  to  the  two  days  when 
he  was  called  out ;  and  that  he  received  pay  for  all  the  thirty  days, 
because  there  was  no  authority  for  either,  in  the  face  both  of  the 
regimental  order  and  the  Act  of  Parliament.** 

The  advocator  reclaimed.    At  advising. 

The  Dean  of  Faculty  said,  that  he  and  many  of  his  brethren 
were  in  the  habit  of  appearing  for  the  poor,  when  their  assistance 
was  asked  by  the  counsel  for  the  poor,  but  that  he  had  heard  it 
doubted  whether  such  a  course  was  proper,  as  the  Act  of 
Sederunt  anent  poor  litigants  was  exclusive,  and  he  wished  the 
opinion  of  the  Court  on  the  subject 

Lord  Presiilent  said,  that  the  Act  of  Sederunt  was  passed  for 
the  protection  of  counsel  and  agents,  and  was  not  exclusive. 

Lord  Balgratf  agreed,  and  said,  at  any  rate,  the  Court  can  grant 
special  leave  to  the  Dean  of  Faculty,  or  any  other  senior  counsel, 
^0  appear  for  a  litigant  on  the  poor's  roll. 

The  Dean  of  Faculty  then  pleaded,  That  the  words 
of  :he  Act  were  general,  and  that  no  definition  of 
actuiil  service  was  contained  in  them,  and  that  the 
statute  shoiJd  be  liberally  interpreted.  The  Conrt 
hov  ever  adhered* 

Tirst  Division. — Lord  Ordinary,  Corehouse — Act.  Dean  of 
r Acuity  (Hope,)  and  Milne.— .<^.  A.  M'NeiL— A.  Trail, 
*  /.S.,  and  James  Marshall,  S.S.G.,  and  Archibald  Duncan,  and 
John  Young,  S.S.C.,  Agents.— Mr  BeU,  Clerk — [J.  W.  J7.] 

M  July  1832. 

No.  424. — Makgarkt  Reynoldson,  Purtuer,  v,  Alexander 

Laidlaw,  &C.   D^enders, 

Aliment— Liability  for — Parent  and  Child— Son-in-law — Q.ves» 
tion  raised,  but  not  decided,  Whether  a  son-m-^ip  weu  liable  to 
contribute  towards  the  support  of  his  mother-inUaw,  he  having 
received  no  fortune  with  his  vnfe,  and  the  mother'in''law  having 
a  son  who  vas  able  to  aliment  her  f 

Thomaii  Ludlaw  died  in  Galashiels,  leaving  a  wi- 
dow, the  pursner,  and  two  children,  Mrs  Oliver  and 
Alexander  Laidlaw.  At  the  time  of  his  death,  he 
was  scarcely  possessed  of  funds  safficient  to  pay  his 
debts ;  and  16  years  thereafter,  the  pursuer  raised  an 
action  against  her  son,  Alexander  Laidlaw,  merchant  in 


Melrose,  setting  forth, — That  by  the  death  of  her  hus- 
band, and  from  other  misfortunes,  she  had  been  re- 
duced to  poverty  and  waiit ;  and  that,  by  the  law  of 
nature,  and  by  the  laws  and  practice  of  Scotland, 
children  who  are  in  good  circumstances,  are  obliged  to 
aliment  their  indigent  parents,  more  especially  when 
they  are  in  old  age,  and  incapable  to  labour  for  their 
food.  The  summons  then  concluded  against  him  for 
payment  of  £25  per  annum  of  aliment.  In  defence. 
It  was  maintained.  That  all  the  parties  liable  had  not 
been  called,  and  in  particular,  that  Jessie  Laidlaw, 
the  daughter  of  the  pursuer,  and  wife  of  William 
Oliver,  grocer,  Edinburgh,  and  her  husband,  had  not 
been  made  parties  to  the  action. 

Oliver  having  sisted  himself  a  party  at  the  bar, 
pleaded — That  though  all  the  children  were  liable 
to  support  their  indigent  parents,  by  the  law  of  na- 
ture and  by  the  law  of  Scotland,  yet  that  the  sons 
were  primarily  liable  ;  and  that  as  the  daughter  had 
brought  no  tocher  to  her  husband,  he  was  not  liable 
in  any  aliment  to  his  mother-in-law.  Answered — If 
the  natural  obligation  of  supporting  an  indigent  parent 
rests  equally  upon  all  the  children,  without  distinction, 
who  are  able  to  contribute ;  consequently  the  defen- 
der, the  pursuer's  son,  is  only  jointly  liable  along 
with  the  pursuers  daughter,  Jessie,  and  her  husband, 
in  that  obligation. 

Lord  Balgray  thought  the  (juestion  a  very  nice  one.  Was  the 
son-in-law  liable  to  support  his  mother-in-law,  when  it  was  ad- 
mitted that  be  got  nothing  by  his  wife,  and  when  a  son  of  the 
pursuer  was  alive  and  able  to  aliment  her? 

Lord  President  said,  the  question  had  never  occurred  before. 
There  was  no  authority  in  the  books.  But  suppose  the  pursuer 
bad  only  one  child,  and  that  a  daughter,  would  she,  by  being 
married,  be  freed  from  supporting  her  mother? 

Lord  GiUies  said,  the  point  had  never  been  decided.  The 
parties  were  not  in  affluent  circumstances,  and  he  thought  they 
should  endeavour  to  arrange  the  matter  extrajudicially. 

Lord  Craigie  said.  Suppose,  before  her  marriage,  that  the 
daughter  oould  not  aliment  her  mother,  does  her  marriage  make 
her  liable? 

The  parties  thereafter,  of  consent,  submitted  to  the 
Conrt  an  extrajudicial  arrangement,  by  which  they 
agreed  to  pay  £18  per  annum. 

First  Divi8ion._^c<.  Bell 4U.  Miller  &  Forbes.^Robert 

Hatton,  W.S.,  and  Hugh  Watson,  W.S.,  Agents.— Mr  Bel), 
Clerk— [J.  W.  H.] 

M  July  1832. 

No.  425. — The  Minibtbb  or  Polmont  and  Comhon  Agent, 

V.  John  Bairo. 

Title — Prescription — Teinds — Stipend — Allocation—  The  teinds 
2f  certain  lands  having  been  valued  in  1636,  6^  a  decreet  of  the 
Jiigh  Commission,  at  a  certain  sum ;  and  thereafter,  in  1726, 
6y  a  decree  of  the  Teind  Court,  having  beenjixed  at  a  higher  sum  f 
and  this  decree  having  been  reduced  in  1761,  though  the  higher 
amount  of  teind  was  paid  to  tlte  minister  fir  50  years  ;  and  part 
of  the  lands  having  been  disponed  in  jiu,  unlhout  reUefJrom 
minister's  stipend — Held,  L  That,  in  the  face  of  the  reduction, 
the  minister  or  heritors  of  the  parish,  could  not,  by  prescription, 
acquire  a  title  to  over-payments. — //.  That  a  proportion  of  the 
valued  teind  must  be  laid  on  the  parts  of  the  lands  disponed  in 
fou  without  rdiefjrom  minister's  stipend.-^IIL  Surrender  of 
the  ofyector*s  teinds  sustained. 

In  1636,  the  whole  teinds  of  the  lands  of  Dorrator, 
in  the  parish  of  Falkirk,  were  valued  by  a  decree  of 
the  High  Commission,  at  19  bolls 6^  lippiesof  victual. 
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«nd  £4  Scota  of  money.    Irt  1706,  ihe  Earl  of  Lib- 
litbffoff  disponed  to  ihe  Doke  of  Hamilton,  the  whole 
**  teiad  sheaves,  and  parsonage  teipds,"  of  the  lands 
and  harony  of  Polmont,  under  burdeq  of  the  portion 
of  the  stipend  then  allocated  thereon  to  the  minister 
of  FalkirK,  which  parish  originally  comprehended 
Cumbernauld,  Slamanan,  Denny,  and  Polmont,     By 
a  decree  of  the  Teind  Court  in  1724,  Polmont  was  dis- 
joined from  Falkirk,  and  erected  into  a  separate  parish. 
In  1726,  a  stipend  of  101  bolls  of  victual  and  £144 
Scots,  was  modified  by  the  Teind  Court  to  the  minister 
of  the  newly  erected  parish  of  Polmont,  and  the  por- 
tion allocated  upon  the  lands  of  Dorrator,  was  24  bolls 
of  meal.    In  1 8 1 0,  Mr  Baird  acquired  right  to  part  of 
the  £5  lands  of  Dorrator,  after  various  parts  of  it  had 
been  feued ;  and  in  a  process  of  locality  of  the  sti- 
pend of  the  parish  of  Polmont,  he  objected  to  the 
scheme  of  locality  prepared  bv  the  common  agent, 
in  respect  that  the  entire  quantity  of  24  bolls  of  meal 
had  been  laid  on  his  landi  of  Camel6n,  though  they 
only  formed  a  part  of  the  lands  of  Dorrator,  and 
were  not  in  Polmont  parish :  That  the  judgment  of 
the  Court  in  1726  was  in  the  face  of  the  decreet  of 
the  Hi^h  Commission  in  1636,  and  had  been  reduced  in 
1764,  inter  alia^  on  the  ground  that  the  quantity  Gi 
victual  allocated  on  the  lands  of  Dorrator  exceeded  the 
valued  teind,  according  to  the  valuation  by  the  High 
Commission  in  1636.    Mr  Baird  then  lodged  a  minnte 
of  surrender,  in  terms  of  the  valuation  of  1636,  and  this 
not  having  been  acted  upon  by  the  common  a^ent,  in 
preparing  the  scheme  of  locality,  he  gave  in  objections^ 
and  pleaded — I.  The  surrender  in  this  case  is  com- 

{ detent  and  effectual,  and  more  stipend  cannot  be  al- 
ocated  on  the  objector's  lands  than  the  amount  of 
his  teind. — IL  In  allocating  the  stipend  eflPeiring  to 
Dorrator,  whatever  it  may  be,  the  common  agent  can- 
not pot  more  on  the  objector*s  lands  than  a  due  pro- 
portion, according  to  the  lands  possessed  bv  him  in 
property ;  and  the  proprietors  or  fenars  of  otnet*  parts 
of  the  lands  must  in  this,  as  in  every  other  case  of  the 
kind,  be  allocated  on  according  to  their  properties.  An- 
swered— I.  The  old  decree  of  valuation  cannot  be  sns- 
tiuned,  seeing  that  the  minister  has  acquired  a  prescrip- 
tive right  to  that  excess.  A  minister  may,  according  to 
the  law  of  Scotlatid,  by  the  long  prescription  of  forty 
years,  acquire  for  the  benefice  a  right  to  certain  pay- 
ments, in  the  name  of  stipend.  The  excess  of  pay- 
ment made  to  the  minister  since  1726,  must  be  looked 
upon  as  an  additional.stipend,  voluntarily  imposed  upon 
his  lands  by  the  proprietor  of  Dorrator,  and  to  which  the 
minister  of  Polmont  has  now  acquired  an  indefeasible 
right.-^IL  It  was  the  duty  of  the  objector  himself  to 
get  settled,  At  his  own  individual  expense,  by  a  decree  of 
a  competent  court  or  otherwise,  the  amount  of  stipend 
of  which  each  of  nis  fenars  is  bound  to  relieve  nim, 
before  he  can  demand  that  the  stipend  which  he  has 
hitherto  paid,  in  terms  of  his  titles,  shall  be  localled, 
to  a  certain  extertt^  upOn  other  parties,  who  have  never 
hitherto  paid  stipetad  to  the  minister,  who  have  not 
been  called  as  defenders  in  this  process  of  locality,  and 
whose  lands  are  not  even  situated  in  the  parish  of 
Polmont.  The  duty  of  the  common  agent  is,  to  take 
ehar|;e  of  the  general  interests  of  the  whole  heritorSi 
and  It  would  be  an  abuse  of  his  office^  to  intestigate 


at  their  expense,  questions  of  relief  between  heritors 
and  their  vassals. 

Lord  Moncreiff  then  pronounced  this  interlocu- 
tor: — 

"  The  Lord  Ordinary  (12th  May  1892,)  haTing  considered 
tbe  revised  objections  and  answers,  together  with  the  excerpts 
fi'om  the  decree  of  erection  of  the  parish  of  Polmont  in  1 724, 
and  the  original  decreet  of  modification  and  locality  in  17^« 
and  also  the  excerpts  from  the  decreet  of  reduction  of  the  said 
locality  in  1764,  and  the  other  writs  produced  ;  and  having  heard 
parties*  procurators  fully  thereon.  Finds,  That  the  whole  teinds 
of  the  lands  of  Dorrator,  in  the  parish  of  Falkirk,  were  valued 
by  decreet  of  the  High  Commission  in  1636,  at  19  bolls  and  six 
and  a  half  lippies  of  victual,  and  £4  Scots  of  money,  against 
which  decreet  no  objection  has  been  stated :  Finds,  That  by 
decreet  of  modification  and  locality  in  1726,  upon  the  erection 
of  the  new  parish  of  Polmont,  24  bolls  of  meal  were  allocated 
on  the  said  lands  of  Dorrator,  these  lands  not  being  within  the 
said  parish  of  Polmont ;  and  finds  it  admitted  on  the  record, 
(Ans.  P*  8.)  that  the  whole  stipend  then  modified  to  the  minis- 
ter of  Polmont  was  so  modified  out  of  the  teinds  which  had  be- 
longed to  the  Earl  of  Linlithgow,  of  which  thoae  of  Dorrator 
formed  a  part,  under  a  reservation  by  the  Commissioners  on  his 
forfeited  estate,  in  the  disposition  by  diem  to  Alexander  Hamil- 
ton  :  Finds,  That  the  proprietor  of  Dorrator  was  not  called  as  a 

Sarty  to  the  said  process  of  modification  and  locality :  Finds, 
^hat  in  an  action  of  reduction  of  the  said  decreet  of  loca- 

lity  was  brought  by  James  Bums  of  Dorrator,  on  the  double 
ground  that  the  heritor  of  Dorrator  had  not  been  called  in  tbe 
process,  and  that  the  quantity  of  victual  allocated  on  these  lands 
exceeded  the  valued  teind  according  to  tbe  valuation  1636,  which 
was  expressly  libelled  on  and  produced ;  in  which  action  ap- 
pearance  was  made  for  the  minister,  but  decreet  of  reduction  was 
pronounced  on  tbe  8th  August  1764:  Finds,  That  no  final  de- 
creet of  locality  was  ever  afterwards  proDoonced  ;  but  that  the 
full  quantity  of  24  bolls  of  meal  continued  to  be  paid  to  the 
minister,  until  tbe  present  objector  lodged  his  condescendence, 
making  a  surrender  of  his  valued  teinds  on  the  1 7tb  December 
1824 :  But  in  respect  that  the  decreet  of  locality  in  1 726.  found- 
ed  on  by  the  minister  and  common  agent,  stands  finally  lieduced, 
by  decree  of  this  Court,  above  sixty  years  ago,  and  that  the  pay- 
ments since  made  have  been  exacted  and  received  from  singular 
successors  in  the  lands,  not  only  contrary  to  the  decreet  of  valu. 
ation  by  the  High  Commission,  but  in  tbe  face  of  the  standing 
decreet  of  reduction  of  the  locality,  on  that  precise  ground,  finds. 
That  no  legal  title  to  the  continuance  of  such  over-payments 
could,  by  prescription  or  otherwise,  in  virtue  of  such  payment^ 
be  acquired  to  the  minister  of  Polmont,  or  to  the  heritors  of  that 
parish :  Therefore  sastains  the  surrender  made  b^  the  oligector : 
Finds,  That  in  so  £sr  as  parts  of  the  said  lands  of  Dorrator  have 
been  disponed,  in  feu,  without  relief  from  the  proportion  of  mi- 
nister's stipend,  and  are  not  now  in  the  objector's  possession,  a 
Sroportion  of  the  valued  teind  surrendered  must  now  be  laid  on 
le  lands  so  held  and  possessed  in  fen  by  other  parties :  And 
with  thesis  findings  remits  to  the  teind  dm  to  prepare  a  recd- 
fied  scheme  of  locality,  with  power  to  him  to  odl  for  aU  writs 
which  he  may  find  necessary  for  instructing  the  state  of  tl^  lands 
alleged  to  have  been  alienated  b^  feu- rights,  and  to  report :  Finds 
the  objector  entitled  to  a  certain  portion  of  the  expenses  incur- 
red by  him  since  tbe  date  of  his  condescendence  on  the  1 7th 
December  1824 ;  but  in  respect  of  the  long-continued  payments, 
and  of  the  objector's  failure  to  produce  or  refer  to  tbe  decreet  of 
reduction  in  1764  till  a  late  period  of  the  discussion,  finds  that 
the  account  must  be  subject  to  considerable  modification ;  allows 
an  account  to  be  given  in,  and  remits  the  same,  when  lodged,  to 
the  auditor,  to  be  taxed. — Note, — If  there  had  been  no  decree  of 
redaction,  the  case  would  still  have  appeared  to  the  Lord  Ordi- 
nary to  be  difficult,  though  the  plea  for  a  prescriptive  righi  in 
the  minister  would  then  have  been  very  strong.     But  the  reduc- 
tion entirely  alters  the  character  of  the  case,  and  die  plea  now 
founded  simply  on  erroneous  payments,  is  infinitelv  weaker  than 
the  plea  in  the  case  Nenthom,or  indeed  in  any  of  the  cases,  was. 
In  Nenthom,  in  which,  it  is  to  be  observed,  the  discussion  wis 
ekptessly  witfi  the  minister,  tbe  payments  bad  been  mide  both 
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before,  and  cieulj  for  106  years  after,  tlie  valuaCton,  under  final 
decreets  of  locality :  Yet  it  was  found  that  tbey  could  not  pre- 
vent the  surrender.  The  case  of  Eastwood  is  also  much  in 
point  As  to  the  case  of  Madderty,  the  Lord  Ordinary  thinks 
it  a  very  special  ease  under  the  interlocutor  of  the  Court  There 
bad  been  a  mere  sub-valuation,  which  the  Court  expressly  found 
bad  not  been  acted  on :  Then  there  was  a  locality  disregarding 
it,  and  a  prescriptive  possession  on  it  for  1 10  years :  After  this 
a  decreet  of  approbation  was  obtained  in  1760,  but  the  Court 
held  that  it  *  must  be  limited  and  qualified  by  such  prescriptive 
right'  And  there  was  a  farther  prescriptive  possession  even 
after  that  time.  The  Liord  Ordinary  chinks  it  impossible  to  ex- 
tend the  principle  of  such  a  case  Co  the  present.  If  the  party 
reclaims,  the  excerpts  from  the  decreets  should  be  printed." 

The  Minister  and  the  Common  Agent  reclaimed.  At 

advising, 

Lord  President  said,  that  the  use  of  over-payment  could  not 
go  against  a  decree  of  valuation,  which  was  good  as  to  co-heri- 
tors. Could  the  minister,  by  prescription,  acquire  a  right  to  a 
higher  payment  from  the  heritors  ?  In  certain  circumstances  he 
might — where  he  had  a  title.  But  then,  iif  a  fiurther  augmenta- 
tion was  asked,  that  over-payment  would  be  counted  into  it. 
He  would  not  be  entitled  to  take  both  the  over-payment  and  the 
augmentation.  The  decree  of  reduction  is  as  good  as  the  de- 
cree of  locality. 

Lord  Balf^ray,'— -The  difficulty  in  the  case  is,  that  the  minister, 
before  he  could  acquire  a. right  by  prescription,  must  have  a  title. 
A  right  to  the  benefice  does  not  constitute  a  title  to  it.  The 
proper  title  is  a  decree  of  modification  of  locality.  The  decree 
of  1726  is  the  title,  but  then  the  reduction  of  1764,  teaife  it  up 
by  the  roots,  and  parties  must  go  back  to  their  original  rightSi— 
to  the  decree  of  1696.    He  thought  the  Lord  Ordinary  right 

Lord  GiUiei  concurred. 

Lord  Craigie  said,  after  an  heritor  got  a  decree  in  his  favour, 
be  was  never  presumed  to  renouncie  it  He  may,  through  favour 
to  the  minister,  pay  a  higher  rate  of  stipend,  but  that  could  not 
deprive  him  of  his  right  under  the  decree* 

The  Court  adhered. 

Objector's  Authorities. — Feain,  21st  November  1810,  and 
Cases  there  quoted. 

Common  Agent's  Authoritie8.-~Forbe8  on  Tithes,  III.  7. 
sect  a  Boswell  v.  Town  of  Kirkaldy,  22d  July  .1688,  Re- 
ported  by  Stair.  Minister  of  Greenock,  21st  December  1757; 
Fac.  Col.     Locality  of  Madderty,  9th  July  1817 ;  Fac.  CoL 

First  Division. — Lord  Ordinary,  Moncreiff. — Act,  Rother- 
furd  &  Handyside. — ^iL  Cuninghame* — H.  6.  Dickson,  W.  S., 
Common  Agent — John  Baird,  W.S^  Agent  for  Objector. — 
Teind  Clerk.— [J.  W.  H,] 

3d  July  1 832. 

No.  426. — Lieutenant- General  Mathew  Sharps,  JPurnia*, 
0.  Charles  Kirkpatrick  Sharps,  &c.  Defenders 

Entail — Clause — Irritancy— Error ^^n  irritant  clauae  in  an 

entail  found  to  be  valid  and  tufficient,  although  its  syntax  he  de* 

fective,  in  consequence  of  a  clerical  omission;  the  words  necessary 

to  restore  the  grammatical  construction  of  the  clause  being  ap^ 

parent  from  the  context. 

On  the  death  of  his  father  in  1813,  Lieutenant- 
General  Mathew  Sharpe,  the  pturstter,  succeeded  to 
the  lands  of  Hoddam,  as  heir  of  talkie  and  proyision, 
under  a  deed  of  entail  executed  by  Mathew  Sbarpe 
of  Hoddam,  19th  December  1768.  The  pursuer's  and 
his  father's  titles  were  made  up  precisely  in  cenni  of 
the  original  deed  of  entail,  ana  tiie  estate  was  posses- 
sed under  these  titles  for  upwards  of  60  years^  The 
entail,  which  was  drawn  up  in  the  form,  and  with 
the  clauses  usual  in  strict  entaiisi  contained  an  irri- 
tant clause  in  these  terms  :-^ 

"  And  upon  every  contravftntion  which  may  happen,  by  snd 
through  any  of  my  said  heirs  failing  to  perform  all  and  each  of 


the  iBaid  coUdttiong  and  provisions,  and  acting  contfary  to  any  or 
all  of  the  reatfictione  and  limitations  before-written,  it  is  hereby 
expressly  provided  and  declared,  that  not  only  my  said  lands  and 
estate  shall  not  be  burthened  with,  or  liable  to  the  debts  and 
deeds,  crimes  and  acta,  contracted,  granted,  done  or  committed, 
contrary  to  these  conditions  and  provisions,  or  restrictions  and 
limitations,  or  to  the  true  intent  and  meaning  of  these  presents, 
shall  be  of  no  force,  strength  or  effect,  and  ineffectual  and  un- 
available against  the  other  heirs  of  taillie,  and  who  as  well  as 
the  said  estate  shall  be  noways  burthened  therewith,  but  free 
therefrom  in  the  same  manner  as  if  such  debts  or  deeds  had  not 
been  contracted  or  granted,  or  such  deeds,  omissions  oi  commis- 
sions had  never  been  done  nor  happened.*' 

The  pursuer,  on  the  ground  that  this  was  an  insuf- 
ficient and  defective  irritant  clause,  brought  the  pre- 
sent action  of  declarator  against  the  substitute  heirs 
of  entail)  in  which  he  concluded  to  have  it  found— >L 
That  he  has  power  to  sell  the  lands  included  in  the 
entail,  without  being  obliged  to  reinvest  the  price. 
— It.  That  he  has  the  power  to  borrow  money  and 
burden  the  estate  therewith ;  and,  III.  That  he  has 
the  power  to  gratuitously  alienate  the  estate,  without 
exposing  himself  to  any  claim  at  the  instance  of  the 
Substitute  heirs.    In  support  of  the  action,  the  pur- 
suer pleaded — The  deed  of  entail  executed  by  Matn^w 
Sharpe  on  I9th  December  1768,  contains  no  efiPectual 
irritant  clauge  in  terms  of  the  statute  1685.    It  does 
not  declare  the  acts  of  contravention  of  the  heirs  of 
taillie  to  be  null  and  void.    In  short,  the  clause,  as  it 
stands  in  the  entail  and  in  the  investitures,  is  absolute^ 
Iv  unintelligible :   That,  in  the  construction  of  the 
clause,  certain  material  words  have  been  omitted, 
which  omission  renders  the  sentence  both  ungramma- 
tical  and  unintelligtble :  That  the  clause  does  not  de*> 
clare  what  thing  or  things  "  shall  be  of  no  fbree, 
strength  or  effect :"  That  it  is  ullra  vires  to  supply 
such  words  as  will  make  the  irritancy  complete,  upon 
the  supposed  intention  of  the  entailer,  when  the  in- 
terpolation of  other  words  may  make  the  sense  equally 
complete,  without  imposing  the  fetter.    In  derence, 
it  was  pleaded  for  the  substitute  heirs,  That  the  statute 
1685,  although  it  requires  certain  clauses  to  be  insert- 
ed in  deeds  of  entaili  does  not  require  these  clauses 
to  be  expressed  in  any  particular  form  of  words ; 
That  the  omission  in  this  clause  is  merely  olericsl : 
That  although  expressions  imposing  fetters  are  to  be 
interpreted  strictly,  still,  if  they  are  capable  of  bear- 
ing any  meaning,  they  are  not  to  be  neld  pro  non 
scriptis  :    That  t£e  nieahing  of  this  danse  is  quite  pal- 
pable, and  to  be  gathered  from  the  oontext,  without 
reference  to  the  intention  of  the  entailer ;  the  clause 
contains  a  sufficient  declaration  of  the  nullity  of  acts 
and  deeds  done  contrary  to  the  conditions*  restric- 
tions and  prohibitions  in  the  prohibitory  clause*  Upoki 
considering  revised  cases  for  the  partieSi  the  I^rd 
Ordinary  pronounced  this  interlocutor  :— 

f*  Tht  Lord  Ordinary  (SSd  May  18a3,)bavinf  considered  the 
revised  cases,  for  the  partiea^  prodoctions,  and  whole  prooess^ 
Finds,  that  the  tailsies  in  Question  are  affected  with  v^d  and 
sufficient  irritant  and  resolutive  elailaes  j  and  therefore  sustains 
the  defences ;  assoilzies. tho  defenders  from  the  conolusiona  of 
the  libel,  and  decerns,  under  the  reservatien  i^ntained  in  the  in- 
terlocutor of  the  31  It  of  Jsnbary  1899;  X»A  finds  no  expenses 
due^— 2Vrote.«-^That  the  omission  in  the  inritant  clause  tn  this 
entail  is  merely  clerical,  appears  obvious  from  the  structure  of 
the  sentence,  which  is  altogether  nni^mmmatical,  in  consequence 
of  the  nominative  in  the  second  member  being  wanting*    It  is 
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first  declared, '  that  not  only  the  lands  shall  not  be  burdened 
with,  or  liable  for,  the  debts  and  deeds,  crimes  and  acts,  contract- 
ed, granted,  done  or  committed,'  in  contravention.     Here  the 
syntax  is  interrupted.     Then  follows,  '  shall  be  of  no  force, 
strength  or  effect,  and  ineffectual  and  unavailable  against  the 
other  heirs  of  tailzie,  and  who,  as  well  as  the  said  lands,  shall  be 
•nowise  burdened  therewith,  but  free  therefrom,  in  the  same  man- 
ner as  if  such  debts  or  deeds  had  not  been  contracted  or  granted, 
or  such  deeds,  omissions  or  commissions,  had  never  been  done 
nor  happened.*   Coupling  the  effect  of  the  relative  adverbs  there- 
with* and  *  therefrom,*  which  necessarily  refer  to  the  omitted 
nominative,  with  the  effect  of  the  relative  pronoun  *  such,*  which 
connects  that  nominative  with  the  words  that  follow,  it  is  a  plain, 
if  indeed  not  a  necessary  inference,  that  the  acts  of  contraven- 
tion mentioned  at  the  commencement  of  the  sentence,  and  re- 
peated at  the  close,  constitute  that  nominative,  and  are  those 
which  are  declared  to  be  '  of  no  force,  strength  or  effect*     To 
supply  an  omission  in  a  deed  b^  conjectures,  however  plausible, 
or  deductions  however  clear,  with  regard  to  the  intention  of  the 
maker,  is  very  different  from  restoring  the  syntax  of  the  deed, 
defective  in  consequence  of  a  clerical  error,  by  means  of  a  refer- 
ence to  the  context  itself.     The  first  is  at  variance  with  the 
principles  of  construction  applied  to  all  deeds  siricH  juris,  and 
with  peculiar  rigour  to  entails ;  but  the  second  is  consistent  with 
those  principles,  and  was  admitted  by  this  Court  and  the  House 
of  Lords,  in  the  case  of  Munro  of  Foulis,  cited  by  the  defenders. 
In  that  case,  as  in  this,  the  irritant  clause  was  ungrammatical, 
and,  without  amendment,  unintelligible — the  syntax  being  broken 
by  a  clerical  omission.     The  entailer  appointed  the  lands  to  be 
resigned  into  the  hands  of  the  superior,  or  his  commissioners, 
'  to  be*  made  and  granted  to  me ;  whom  failing,  to  Hugh  Munro,* 
&C.     The  words,  *  for  new  infeftments,*  were  omitted.     It  was 
pleaded  by  the  defenders,  in  the  declarator  brought  for  setting 
aside  the  deed,  that  the  clause,  as  it  stood,  was  correct,  because 
the  lands  were  resigned  into  the  hands  of  the  superior  to  be 
granted.     But  that  plea  was  obviously  untenable,  because  they 
were  resigned  *  to  be  made  and  granted  ;*  and  although  the  supe- 
rior could  grant  the  lands,  he  could  not  make  them.     That, 
therefore,  which  was  to  be  made  and  granted,  was  something 
not  named  or  expressed,  but  which  the  Court  supplied  by  in- 
tendment  from  the  context,  namely,  *  for  new  infeftments.*    It 
is  said,  that  the  omission,  in  the  present  case,  might  perhaps 
have  been  debts  and  deeds,  or  debts  and  crimes,  or  debts  only ; 
and  if  such  words  were  inserted,  the  irritant  clause  would  still  be 
defective ;  but  the  same  argument  might  have  been  used  in  the 
Foulis*  case.     The  lands  might  have  been  resigned,  not  for  new 
infeftment,  but  for  a  lease,  a  wadset,  or  some  other  grant,  which 
would  not  have  constituted  an  effectual  tailzie.    But  the  context 
in  that  case,  as  in  this,  excluded  all  such  gratuitous  suppositions. 
Construction,  by  inference,  was  carried  still  farther  in  the  Rox- 
Imigh  case,  where  the  words  *  heirs-male*  in  the  destination  were 
lead, '  heirs-male  of  the  body,'  although  the  syntax  was  correct 
without  that  interpolation,  and  the  context  gave  very  little  as- 
sistance in  its  support.** 

-    Upon  reclaiming  notes  by  tbe^arsaer  on  the  merits, 
and  oy  the  defenders  as  to  the  expenses. 

Lord  Baigray  said,  he  was  satisfied  with  the  soundness  and 
application  of  the  principles  laid  down  in  the  interlocutors.  The 
-Court  was  bound  to  draw  a  proper  and  reasonable  meaning  from 
the  dauae,  and  one  in  conformity  with  the  general  scope  of  the 
context.  The  argument  of  Mr  Keay,  in  the  case  for  the  pur- 
suer, was  most  ingenious,  and  so  closely  reasoned,  that  once  ad- 
mitting bis  premises,  it  was  next  to  impossible  to  resist  his  con- 
clusion. The  iault  of  that  argument  lay,  however,  in  assuming 
that  it  was  necessary,  in  order  to  restore  the  syntax  of  the  clause, 
to  refer  to  the  intention  of  the  entailer.  But  that  was  not  the 
case.  For  the  words,  by  the  aid  of  which  the  sense  and  syntax 
were  restored,  were  discoverable  by  a  reference  merely  to  the 
first  and  last  raemben  of  the  sentence.  The  pursuer's  suppo- 
sition, that  the  words  omitted  might  have  been,  "  but  the  said 
acts  ;**  which  would  have  restored  the  sense,  but  not  the  irritancy, 
was  untenable,  for  this  simple  reason,  that  it  was  a  view  unsup- 
ported by  the  context,  and  founded  upon  a  reference  to  the  sup- 
posed intention  of  the  entailer :  Whereas  the  manner  in  which 


the  Lord  Ordinary  had  restored  the  meaning  was  more  recon- 
cileable  with  the  other  clauses  of  the  sentence,  and  did  not  re- 
quire any  reference  to  the  entailer's  intention. 

Lord  Presideni  concurred.  The  omission  in  the  clause  wis 
of  so  clerical  and  minute  a  character,  that  he  read  it  twice  over 
before  he  discovered  it.  The  entailer's  intention  was  deariyeX' 
pressed  in  other  parts  of  the  sentence.  The  object  of  the  G)ort 
here,  was  not  to  express  the  intention  of  the  entailer  (for  tbat 
was  done  already),  but  to  rectify  the  grammatical  construction 
of  the  terms  in  which  that  intention  was  conve}'ed. 

Lord  Craigie  differed,  and  was  understood  to  say,  that  tboagh 
he  was  unfavourable  to  objecHons  founded  on  critical  or  sU^t 
verbal  inaccuracies,  be  could  not  look  upon  this  in  such  a  ]i?ht 
He  doubted  whether  the  clause  as  it  stood,  constituted  a  valid 
and  effectual  irritancy ;  and  he  should  have  wished  the  opinions 
of  the  whole  Court  to  be  taken  on  the  competency  of  ao  ex- 
tensive an  interpolarion,  as  was  necessary  in  this  case. 

Lord  Gillies  had  at  first  some  doubts,  which  were  completely 
obviated  by  the  observarions  in  the  Lord  Ordinary's  note. 
Here  the  syntax  is  defective.  But  bad  grammar  can  ne?er  in- 
validate a  aeed.  If  it  did  so,  the  consefjuences  vrould  be  seri- 
ous and  sweeping  indeed.  It  has  never  been  seriously  doubted, 
that  the  defective  grammar  of  a  deed  may  be  rectified,  if  the 
meaning  of  the  deed  is  otherwise  apparent.  But  how  can  yon 
restore  the  syntax  in  this  clause,  except  by  a  reference  to  the 
other  parts  of  it.  It  is  not  by  resorting  to  our  own  conjectures 
as  to  the  intentions  of  the  entailer  that  we  ever  can  give  legal 
effect  to  a  deed.  God  forbid  that  a  Court  of  law  sboold  ever 
follow  such  uncertain  guides.  But  when  these  intentions  are 
sufficiently,  though  ungrammatically  expressed,  it  would  be  alike 
contrary  to  law  and  justice  to  hold  the  deed  nullified  by  a  mere 
grammatical  blunder: 

The  Court  adhered  npon  the  merits. 

Pursuer's  Authorities.— Act  1685.  Mitchelsonr.  Atkinson, 
15th  June  1831.  Dick  o.  Drysdale,  14th  January  1812.  Elliot 
V.  Pott,  10th  March  1814.  Robertson  Barclay  v.*  Adam  J  821; 
House  of  Lords.  Cathcart  v,  Cathcart,  18th  February  1830. 
Bryson,  22d  January  1760.  Lord  AnkenriUe,  8th  August 
1787. 

Defenders'  Authorities.^  Gordon  Cumming,  29th  July  1761. 
Roxburgh  Case,  June  1807.  Maclaine  of  Lochbuy,  23d  June 
1807.  Stobbs,  19th  May  1803;  Blackstone,  Vol.  II.  p.  379. 
Douglas  &  Co.  V.  Glassford,  14th  November  1823.  Symet. 
Ronaldson  Dickson,  27th  February  1799.  Sir  Hugh  Mooro 
V,  Monro,  15th  February  1826.  Cappledrta,  10th  June  1623^ 
Newhall,  2dd  May  182a  Watson  v.  Blair,  16th  November 
1831. 

First  Division. — Lord  Ordinary,  Corehouse. — Ad.  Keay, 
eiaUi — Ali.  Skene,  et  a/u.— Richard  Mackenzie,  W.S.,  Pur- 
suer's Agent — John  Forman,  W.S.,  and  Anthony  Momy, 
W.S.,  Defenders'  Agents— Mr  Bell,  Clerk [r.  H.  D.] 

3d  Jtdy  1832. 

No.  427. — Lamb,  Pursuer,  v.  His  Ceeditoas,  Defenders, 

Cessio— Creditor-— Citation — Process — Held,  that  where  a  de- 
fender in  a  cessio  ol^ects  that  a  creditor  has  not  hem  caiUd,  Ike 
pursuer  must  cite  the  alleged  creditor  before  he  con  be  alloved 
to  show  that  he  is  not  a  creditor. 

In  this  cemof  a  creditor  objected  that  three  indi* 
▼iduab,  who  were  also  creditors,  had  not  been  cited* 
The  pursuer  pleaded,  that  they  were  all  either  not 
creditors,  or  parties  who  had  already  been  rirtoallf 
brought  into  Court  in  the  process. 

The  Lord  Justice-Clerk  was  dear,  that  under  the  Act  the  pur- 
suer must  cite  the  parties,  before  he  could  be  allowed  to  sbow 
the  Court  that  they  were  not  truly  creditors. 

The  Court  ordered  the  pursuer  to  cite  the  alleged 
creditors. 

Second  Division.— ^c<.  SmaU  Keir.-..^lr. 
—John  Brown  &  Agents.—  Clerk. — [T.  C] 


1832.] 


THE  SCOTTISH  JURIST. 


557 


S^;  Jtdy  1832. 

No.  42& — Albzandsr  Scott,  and  Curatoib,  SuMpendert^  v. 

John  Anoebion,  Charger, 

Jarisdictioii — Domicile — Decree — Chaige — A  party  being  facile 
and  interdieted'-^having  been  removed  to  another  county  from 
that  in  which  hit  heritage  lay,  to  separate  himjirom  bad  company; 
and  having  in  that  second  county  obtained  credit,  and  an  apita- 
rently  permanent  residence^  although  in  lodgings-shaving  return- 
ed to  the  first  county  Jor  the  purpose  of  having  his  child  bap- 
tized— having  remained  there  about  a  month — having,  during  that 
period,  had  a  summons  before  the  Small  Debt  Court  of  that  coun- 
ty served  upon  him  /  and  having  been,  after  his  return  to  the 
second  county,  incarcerated  on  a  decree  in  absence,  pronounced 
white  he  was  within  the  other  county  where  the  action  was  raised 
sHeld,  that  as  it  was  proved  thai  his  domicile  wtu  not  in  the 
county  where  the  action  was  raised^  at  the  time  of  citeUion  and 
decree, — the  letters  must  be  suspended. 

The  saspender  Scott,  execated  a  bond  of  interdic* 
tion,  on  which  letters  were  expede  when  he  attained 
majority  in  May  1827.     In  August  1829,  he  went 
with  his  wife  to  Poliockshole,  in  the  county  of  Dum- 
barton, where  he  occasionally  resided.    In  the  end  of 
April  1830,  he  removed  to  Tollcross,  in  the  county 
of  Lanark,  a  place  where  he  had  some  heritable  pro- 
perty on  whicn  his  mother  resided,  for  the  purpose 
of  having  his  child  baptized  in  the  parish  where  he 
had  been  married.     Shortly  thereafter,  the  child  died. 
The  charger,  a  grocer  near  Tollcross,  received  from 
Scott,  in  the  end  of  1 829,  an  order  upon  his  tutor, 
George  Scott,  to  pay  £6,  2s.  as  **  borrowed  money," 
although  alleged  to  nave  been  the  price  of  spirits.    In 
May  1830,  he  raised  an  action  for  the  amount  before 
the  Sheriff  of  Lanarkshire,  in  the  Small  Debt  Court. 
A  copy  of  the  summons  was  personally  delivered  to 
A.  Scott,  the  suspender,  at  Tollcross,  and  he  was 
cited  to  appear  on  the  7th  of  May.     Decree  went 
in  absence,  I3th  May  1830.     On  this  he  was  charged, 
25th  May  1830.    Meanwhile,  he  removed  to  Pollocks- 
hole  agam.     And  on  the  l8th  of  August  1830,  the 
decree  was  indorsed  by  the  SheriflF  of  Dumbarton, 
under  lOth  Geo.  IV.  c.  25,  sect.  140 ;  and  the  sus- 
pender was  incarcerated  upon  it.  He  and  his  curators 
presented  a  bill  of  suspension  and  liberation.    The 
Conrt  passed  the  bill,  on  a  reclaiming  note.    The  sus- 
penders pleaded — I.  The  decree  of  the  ShertfiP  of  La- 
narkshire is  null  and  void,  in  respect  the  suspender 
was  not  subject  to  his  jurisdiction  at  the  time  it  was 
pronounced. — II.  The  diligence  raised  thereon,  and 
whole  proceedings,  are  consequently  illegal,  and  ought 
to  be  suspended. — III.  The  clause  of  nnalitv  in  the 
small-debt  act  does  not  protect  the  decree  in  this  case, 
in  respect  that  clause  applies  only  to  causes  *'  raised 
under  the  authority  of  this  Act ;"  and  the  Act  does  not 
give  the  Sheri£P  a  more  extensive  jurisdiction  than  he 
*  previously  possessed,  but  on  the  contrary,  expressly 
limits  it  to  causes  "  that  may  be  competently  brought 
before  him."     The  respondent  pleaded — I.  The  pre- 
sent letters  of  suspension  and  liberation  are  altogether 
incompetent,  in  virtue  of  the  provision  of  the  statute 
6  Geo.  IV.  &  24,  sect.  9. — II.  The  decree,  and  exe- 
cution thereon,  hreprobatio  probata  against  the  sus- 
pender, until  they  are  set  aside  in  a  regular  action  of 
reduction  laid  upon  relevant  grounds. — III.  The  sus- 
pender was  amenable  to  the  jurisdiction  of  the  Sheriff 
of  Lanarkshire,  and  the  procedure  before  him  was 


perfectly  regular. — IV.  The  reasons  of  suspension 
ought  to  be  repelled,  on  the  additional  ground,  that 
the  suspension  has  been  disclaimed  by  the  individual 
in  whose  name  the  letters  have  been  raised,  and  who 
alone  has  any  title  or  interest  to  insist  in  the  process. 
A  proof  was  taken — and,  inter  alia,  there  was  pro- 
duced a  letter  from  the  suspender,  Scott,  to  the  re- 
spondent, 28th  September  1830,  signed  before  wit- 
nesses, wherein  he  professedly  acknowledged  the  jus- 
tice  of  the  debt,  and  disclaimed  the  proceedings  in  the 
Court  of  Session. 

"The  Lord  Ordinary  (8th  February  1832.)  having  heard 
parties*  procurators,  and  considered  the  closed  record  and  proof. 
Finds  it  proved,  that  the  suspender  was  not,  at  the  date  of  his 
citation,  and  of  the  decree  against  him,  domiciled  within  the 
jurisdiction  of  the  Sheriff  of  Lanarkshire ;  and,  therefore,  sus- 
pends  the  letters  simpliciter,  and  decerns  :  Finds  the  suspender 
entitled  to  expenses,  and  allows  an  account  thereof  to  be  given 
in,  and  to  be  taxed  by  the  auditor. — Note. — The  decision  of  the 
Court,  in  passing  the  bill  of  suspension,  appears  to  the  Lord 
Ordinary  to  reduce  the  point  in  dispute  to  the  single  question, 
whether  the  suspender  was  or  was  not  domiciled  within  the 
jurisdiction  of  the  Sheriff  of  Lanarkshire, — and  he  thinks  that 
the  negative  is  established  by  the  proof." 

The  respondent  reclaimed. — At  advising. 

The  Lord  Justice-Clerk  observed,  that  the  Court  had  passed 
the  bill,  in  order  to  allow  investigation  into  the  facts.  He  now 
thought  that  the  weight  of  proof  lav  in  favour  of  the  interlocutor. 
The  suspender  bad  been  taken  to  Dumbartonshire,  to  keep  him 
away  from  bad  company.  No  doubt  he  had  only  a  lodging  in 
that  county.  But  he  bad  been  established  there,  and  had  got 
credit  with  shopkeepers  there.  The  question  was  sufficiently 
dear  to  allow  of  expenses  being  given. 

Lord  Meadowbank  would  observe,  in  reference  to  the  qnestion 
of  domicile,  that  it  did  not  appear  by  whom  the  child  was  bap- 
tized. If  by  the  regular  clergyman,  then,  by  the  law  of  the 
Scots  Church,  there  could  be  no  baptism,  unless  the  parent  had 
a  residence  in  the  parish,  or  a  license  from  his  own  minister. 
Now,  it  was  admitted  that  it  was  not  necessary  to  get  a  certifi- 
cate from  Poliockshole.  And  the  parish  where  the  baptism 
took  place  could  not  be  held  the  legal  parish,  on  the  ground 
that  it  was  the  residence  merely  of  the  suspender's  mother.  The 
difficulty  was,  that  supposing  an  action  to  have  been  raised 
against  the  suspender  in  the  other  Sheriffship,  while  he  was  re- 
siding at  Tollcross,  a  citation  at  the  lodgings  in  Poliockshole 
could  hardly  be  held  good,  while  be  himself  was  absent.  For 
even  if  it  were  clear  that  he  paid  for  the  room  there  himself, 
the  furniture  was  not  his.  The  two  residences  were  in  pari 
easu.  As  a  lawyer,  he  could  not  say  positively  which  was  the  true 
one,  yet  be  rather  thought  that  it  was  that  at  Tollcross,  where 
he  was  personally  apprehended  at  the  time— at  least  to  the  effect 
of  explicating  a  local  jurisdiction.  When  personally  cited,  he 
should  have  appeared  before  the  Sheriff. 

Lord  Cringletie  concurred  with  the  chair.  His  only  doubt 
was  regarding  expenses.  But  he  thought  the  proof  so  clear, 
that  expenses  must  be  awarded. 

Lord  Glenlee  concurred.  He  did  not  like  the  appearance  made 
by  the  charger.  He  had  been  too  successful  in  finding  witnesses 
to  prove  the  residence  at  Tollcross.  And  be  bad  evidently 
prevaricated  in  his  examination  as  a  haver. 

The  Conrt  adhered,  with  expenses,  subject  to  modi- 
fication. 

Second  Division. — Lord  Ordinary,  FuUerton.— >fc<.  Dean  of 
Faculty  (  Hope),  J.  Anderson.— ^ft.  Sandford. — John  M  Gill, 
S.8.C.,  and  Alexander  Hamilton,  W.S.,  Agents.^ Mr  Fer- 
guson, Clerk. — [T,  C] 

Sd  July  1832. 

No.  429.— GsoacE  DAvrosoN,  Suspender,  o.  Thomas  Paton, 
Trustee  on  John  Mueeay^b  Sequestrated  Estate,  Jtcspon- 
dent. 
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Process — ConjuDction— r^«  having  been  tt»o  actions  between 
partieSf  in  one  of  which  the  record  was  closed,  and  in  the  other,  the 
record  nearly  readjf  for  closing ;  and  the  Lord  Ordinary  having 
stated  in  his  note^  that  he  looked  into  the  latter,  before  pronouncing 
judgment  in  the  former,^^he  Court  recalled  his  interlocutor,  and 
remitted  to  his  Lordship  to  take  the  two  processes  into  consider^ 
ation,  and  hear  parlies  on  any  motion  fir  conjoining  the  same* 

The  8u«peiider,  in  1816,  took  a  lease  of  the  fam  of 
Nether  Death,  for  19  years.  His  affairs  having  after- 
wards  become  involved,  be  was  imprisoned  in  Dnn* 
fermline  jail  in  1820,  and  executed  a  trost-deed  for 
behoof  of  his  creditors,  in  favour  of  John  Marray, 
W,S.,  whereby  he  conveyed  all  his  moveable  and  heri- 
table property,  jcc,  with  power  to  sell  and  dispose  of 
the  same.  Mr  Murray  afterwards  advertised  a  sale 
of  the  lease,  for  the  remaining  years :  when  a  bill  of 
suspension  and  interdict  was  presented,  and  passed  by 
Lord  BaJgray,  on  3l8t  December  1828,  without  cau- 
tion, and  interdict  granted  against  the  sale  of  the  lease. 
An  action  of  count  and  reckoning  was  then  instituted 
between  the  parties ;  and  Mr  Murray  having  become 
bankrupt,  the  respondent,  Thomas  Paton,  the  trustee 
on  his  sequestrated  estate,  was  sisted  as  a  party. 
Lord  Medwyn,  thereafter,  on  22d  May  1 832,  pro- 
nounced this  interlocutor  i—^ 

"  The  Lord  Ordinary  having  resumed  oonsideration  of  the 
debate,  and  advised  the  process,  Finds,  that  in  the  year  1820, 
the  suspender  having  been  incarcerated  for  a  sum  of  iS14i,  called 
a  meeting  of  his  creditors,  and  laid  a  state  of  his  affairs  before 
them,  and  in  this  state  the  first  and  most  valuable  article  of  his 
funds  is  the  value  of  the  lease  of  Nether  Beath,  stated  at  ^1200 : 
Finds,  that  he  agreed  to  execute  a  trust-deed  in  favour  of  his 
creditors,  and  it  is  not  stated  by  him  that  he  stipulated  to  retain 
the  lease,  and  not  include  it  in  the  trust-deed :  Finds  it  admit- 
ted by  the  suspender,  as  well  as  clear  from  the  conduct  of  the 
parties,  that  it  was  believed  by  the  creditors,  as  well  as  by  the 
landloid  and  the  suspender,  that  the  lease  was  conveyed  to  the 
trustee,  and  the  trustee  also  acted  on  the  same  notion :  Finds, 
that  the  British  Linen  Company  haying  adjudged  this  lease,  and 
having  intimated  that  they  would  eject  the  suspender  if  their 
debt  was  not  paid,  the  crraitors,  bv  a  minute  in  March  18/212, 
upon  the  narrative  '  that  it  would  be  completely  ruinous  both  to 
the  creditors  and  Mr  Davidson,'  authorised  the  trustee  to  borrow 
money  to  settle  the  claim,  which  he  did  accordingly,  and  pre- 
vented the  threatened  ejection ;  and  farther,  the  trustee  made 
payments  of  rent  to  the  landlord  bjeyond  the  gp-ass  rents  remitted 
to  him  by  the  suspender,  for  that  purpose :  Finds,  under  all 
these  circumstances,  that  the  omission  of  the  lease  in  the  trust* 
deed,  while  the  crop  and  stocking  is  conveyed,  must  have  been 
accidental,  and  contrary  to  what  was  the  meaning  of  the  parties : 
Finds,  that  by  a  letter  of  25th  October  1828»  sufficiently  formal 
for  the  purpose,  the  suspender  bound  himself  not  to  object  to  a 
sale  of  the  lease,  provided  he  did  not  find  aecuri^  for  the  sum 
which  should  be  ascertained  to  be  due  to  the  trustee,  and  that 
he  failed  to  find  caution  even  for  the  sum  of  ^400,  to  which  it 
was  afterwards  restricted:  Finds,  that  as  the  suspender  has 
taken  the  benefit  of  the  actings  of  the  trustee,  which  have  re-i 
tained  him  in  possession,  he  is  not  entitled  to  found  on  the  mere 
circumstance  of  the  conveyance  being  now  found  not  to  contain 
the  clause  plainly  intended,  and  which  all  supposed  was  con- 
tained in  it,  to  object  to  a  sale  while  a  balance  is  probably  still 
due  to  the  trustee ;  and  as  this  bill  has  been  passed  without 
caution,  and  as  the  lease  seems  to  be  the  only  subject  (besides 
the  crop  and  stocking)  remaining  for  payment  of  the  credioora, 
and  of  which  the  value  is  always  diminishing*  it  is  neoessaiy  to 
dispose  of  the  same  without  delay :  Repels  the  reasons  of  sus- 
pension, finds  expenses  doe,  allows  an  account  thereof  to  be 
given  in,  and  remits  the  same  to  the  auditor  to  be  taxed,  and  to 
report,  and  decerns. — Note. — Had  the  bill  been  passed  on  cau- 
tion, or  the  subject  to  be  disposed  of  been  a  permanent  posses- 
sion, the  Lord  Ordinary  would  have  sisted  the  process  till  the 


action  of  count  and  reckoning  was  disposed  o£    That  process, 
in  which  a  good  deal  of  time  and  expense  has  been  ineuned  in 

{preparing  the  record  now  nearly  ready  for  closing,  has  been 
ooked  into  at  pronouncine  this  interlocutor.  The  Lord  Or- 
dinary  would  have  willingly  allowed  the  suspender  time  to  find 
caution,  if  he  could,  before  refusing  the  bill,  but  this  would  have 
probably  given  only  room  for  delay,  and  caution  may  be  found 
before  a  reclaiming  note  comes  to  be  advised." 

The  suspender  reclaimed,  and  pleaded — L  That  tbct 
Lord  Ordinary  had  pronounced  the  interlocutor,  partly 
on  the  averments  made  in  the  count  and  reckoning, 
which  process  was  not  before  the  Court  in  the  present 
case.— 11.  A  new  £ict  bad  erqWed  since  the  com- 
mencement of  the  action.  Murray  had  become  bank- 
rnpt,  and  Paton,  the  respondent,  had  been  appointed 
trnstee  on  his  sequestrated  estate.  But  though  the 
suspendkejp  had  empowered  Murray  to  dispose  of  his 
property*  he  never  intended  that  Murray's  tiustee 
should  DO  invested  with  a  similar  power.  At  ad- 
vising, 

The  Lord  JusHcC'Cterk  said,  that  as  there  was  an  action  of 
count  and  reckoning  betweea  the  parties  nearly  closed,  he  could 
not  adhere  to  the  Lord  Ordinary's  interlocutor,  nor  give  anj  de- 
cision, until  that  process  was  before  the  Court.  No  oiao  in 
Scotland  would  buy  from  Murray's  trustee.  He  could  not  give 
a  title. 

Lord  Meadowbank  doubted  if  Murray  was  not,  by  the  Uw,  de- 
nuded of  the  trust  when  he  became  bankrupt. 

The  Court  pronounced  this  interlocutor : — 

**  Recal  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review,  and  remit  to  the  Lord  Ordinary  to  take  this  process  and 
record  into  consideration,  alongst  with  the  process  of  count  and 
reckoning,  also  in  dependance  before  his  Lordship,  and  to  heir 
parties  on  any  motion  that  may  be  made  for  conjoining  the  cases, 
and  proceed  as  to  him  shall  seem  just,  in  determining  all  ques- 
tions at  issue  between  the  parties,  reserving  for  his  judgment  all 
claims  to  expenses  of  process,  and  with  power  to  him  to  dispose 
thereof  as  to  him  shall  seem  just.** 

Second  Division. — Lord  Ordinary,  Medwyn. — Jet,  Skene, 
Cuninghame  and  Milne.— -^/^.  Jameson,  and  James  Anderson. 
— Oreigand  Morton,  W.S.,and  John  Livingston,  W.S.,  Agents. 
—Mr  F«iguson,  Clerk — [/.  r.  H,] 


OUTER  HOUSE. 

5ih  July  1832. 

No.  490. — WiLUAM  Johnston,  Pursuer,  ».  James  Hebtot, 

Defender, 

Expenses— Honorary— 7n  a  decreet  in  absence,  fee  to  counsel 
allowed  for- retfising  the  suwunone* 

A  summons  was  raised  at  Mr  Johnston's  instance 
against  Mr  Herioi^  for  payment  and  relief  of  abont 
£200,  due  on  a  cash-credit,  for  which  Mr  Johnston 
was  cautioner.  Decree  passed  in  ahsence,  and  the 
auditor,  in  taxing  the  expenses,  allowed  £2  10«.  as 
the  dues  of  drawing  the  summons,  but  cut  off  a  fee  of 
£l,  8.  6.,  paid  to  counsel  and  clerks  for  rerising  the 
summons,  and  also  12s.  charged  for  a  copy  of  the 
summons  laid  before  counsel  for  revisal,  and  6s.  8d. 
for  a  consultation.  Mr  Johnston  objected  to  the 
auditor's  report,  and  the  Lord  Ordinary  sustained  the 
objection,  and  decerned  for  the  sums  which  the  aadi- 
tor  had  struck  off;  and,  quoad  uUra,  approved  of  the 
report. 

Act,  Deas.— William  Forbes,  S.&C,  Agent— [J.  r.  B.] 
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TEIND  COUftT. 

4M  July  1832. 

No.  431. 
The  following  aagmentations  were  awarded  :— 

Kincardine-O'Neil— Presbytery  Seat— Old  stipend^  1812,  18 
chaldcrs  6  bolls  yictual,  and  jC8>  6.  8.  for  Communion  Ele- 
ments— Stipend  modified  of  tbis  date,  17  cbalders  victual,  half 
meal  and  half  barley,  and  £\0  for  Communion  Elements — be- 
ing an  augmentation  of  3  chalders  10  bolls,  and  J£l,  13.  4. 

Broughton,  Glenholm,  and  Kilbucho,  united  Parishes — Pres- 
bytery of  Biggar— Old  stipend,  1812,  179  b.  3  f.  2  p.  2^  1.  vic- 
tual, half  meal  and  half  barley,  and  jC8,  6.  B.  for  Communion 
Elements — Stipend  modified  of  tbis  date,  1 5  cbalders  victual, 
half  meal  and  half  barley,  and  <£8,  6.  8.  for  Communion  Ele- 
ments—being an  augnyntation  of  2  cbalders  10  bolls. 

Kilmany— .Presbytery  of  Cupar— Old  stipend,  1812,  8  bolls 
wheat,  92  bolls  barley,  44  bolls  meal,  40  bolls  oats,  and  £8,  6.  & 
for  Communion  Elements. — Stipend  modified  of  this  date,  15 
cbalders  victual,  whereof  8  bolls  wheat,  and  the  rest  half  meal, 
and  half  barley,  and  jC8,  6.  8.  for  Communion  Elements — ^being 
an  augmentation  of  8^  cfaaldera. 

Meldnim— Presbytery  of  Garioch— Old  stipend,  181 1, 8  cbal- 
ders of  victual,  balf  meal  and  half  barley,  and  a  further  quantity, 
equal  to  £75  Sterling,  and  £%,  6.  8.  for  Communion  Elements. 
—Stipend  modified  of  this  date,  16^  cbalders  victual,  half  meal 
and  balf  barley,  both  for  Stipend  and  Communion  Elements^- 
being  an  augmentation  of  3^  cbalders. 

Drpghom  and  Pearston,  united  Parishes — Presbytery  of  Ir- 
Tine— Old  stipend,  1808,  8  cbalders  meal,  2  cbalders  barley,  and 
a  further  quantity  of  victual,  half  meal  and  balf  barley,  equal  to 

^400  Scots,  and  £100  Scots  for  Communion  Elements Set- 

pend  modi6ed  of  this  date,  16  cbalders  of  victual,  half  meal  and 
balf  barley,  and  £100  Scots  for  Communion  Elements — being 
an  augmentation  of  4  cbalders. 


JURY  CAUSE. 

S3c?  June  18S2. 
No.  432. — William  M'Leod,  &c.  v,  John  Smitr. 

Expenses — Witness — Remuneration  oi^'Hell,  that  a  grieve  and  a 
fieiher  were  svffidently  remunerated  at  witnesset,  at  the  rate  of 
three  shiilingt  per  f/oy,  otter  and  above  (Ul  other  expenses, 

William  M*Leod,  grieve  in  Birsay,  and  Thomas 
Wards,  flesher  and  tanner  in  Kirkwall,  werQ  cited  as 
witnesses  on  the  I7thand  18th  of  May  1832,  to  attend 
a  Jury  trial  in  Edinburgh,  on  the  4th  Jane  thereafter, 
in  an  action  in  which  John  Smith,  turner  in  Birsay, 
was  pursuer,  and  Christian  Robertson  in  Stromness, 
was  defender.  M'Leod,  after  receiving  payment  of  all 
his  expenses,  charged  the  pursuer's  agent,  Mr  Spence, 
at  the  rate  of  5s.  per  day,  and  Wards  demanded  lOi. 
6d.  The  auditor,  nowever,  taxed  the  accounts  down  to 
3s.  per  day.  The  witnesses  put  in  objections  to  the 
Court.     At  advising. 

Lord  Balgray  thought  da.  per  day  of  profit  was  quite  sufficient, 
after  payment  of  their  board  and  passage,  and  allotber  expenses. 
To  give  evidence  was  a  duty  every  man  owed  to  the  public ;  and 
simple  indemnification  was  the  rule.  Witnesses  were  not  to  be 
enriched.  He  thought,  for  men  in  their  circumstances,  they  had 
been  sufficiently  paid. 

The  Court  allowed  3s.  per  day,  over  and  above  all 
other  necessary  expenses. 

For  the  Witnesses,  BosweU.—-rf/^  P.  Robertson — D.  Clvne, 

S.  S.  C,  and  C.  Spence,  W.  E.,   Agents.  —  Jury,   Clerk 

[J,  W.  H.]  . 


26lh  June  1832. 

No.  433, — F.  Gyb  &  Company,  Pursuers,  ».  S.  J.  Hallait, 

Defender, 

Jury  Court— -Ne>|ir  Trial — Surprise— ^/^arly  having  brought  an 

action,  both  on  general  liabilitjf  and  for  four  wpecial  articles an 

issue  having  been  framed  in  accordance  with  these  claims,  with 
reference  to  a  particular  sum  j  the  pursuer  having  at  the  trial 
led  no  evidence  oi  to  these  four  special  articles,  but  led  evidence 
fchi^y  tliat  of  an  accountant  employed  ex  parte,^  as  to  other  four 
special  articles  not  previously  stated  s  and  the  Jury  having  reu 
turned  a  verdict,  founded  upon  the  evidence  led  regarding  these 
articles'-' A  new  trial  granted  on  the  ground  of  surprise, 

Gye  and  Company  established,  in  Angnst  1827,  a 
branch  of  their  DosineM  as  tea  merchants  in  Edin- 
burgh, under  the  finn  of  the  London  Genuine  Tea 
Company,  and  committed  the  management  to  the  de- 
fender— whose  duty  it  was  to  receive  the  invoices, 
superintend  the  sales,  and  receive  and  account  for  tbe 
proceeds.  He  acted  as  manager  down  to  30th  Sep- 
tember 1829>  during  which  period  about  £40,000  was 
turned  over.  He  was  then  superseded  by  a  person 
named  Tress,  the  name  of  manager  being  dropped, 
and  a  set  of  fresh  regulations  being  framed,  under 
which  he  still  retained  his  office  of  cash-keeper,  em- 
bracing a  variety  of  duties,  till  his  quitting  the  service 
altogether  on  the  30th  of  November  1829l  Slade,  a 
person  employed  bv  the  pursuers,  reported  to  the  de- 
fender by  letter,  2d  December  1829,  that  the  balance 
of  cash  due  by  him,  30th  September  1829,  was  £14I, 
16s.  That  balance  was  carried  to  a  new  account,  on 
which  the  ultimate  balance  alleged  to  be  due  was 
£44,  19.  2.,  which  the  defender  paid  to  Tress,  as  or- 
dered by  the  pursuers.  Between  September  and  No- 
vember 1829,  an  alleged  deficiency  of  about  £90  or 
£100  took  place  in  accounting  for  the  stock  and  cash. 
The  pursuers  brought  against  the  defender  an  action 
for  payment  of  four  sums,  vis. — deficiency  of  stock, 
£76,  10.  9.— deficiency  on  book  debts,  £16,  U,  5.-^ 
cash  unaccounted  for  £l ;  and  cash  overpaid,  £6,  38. 
Id.,— being  in  all  £l00,  5.  3.,  pleading-^I.  The  de- 
fender having  held  the  situation  pf  manager  of  the 
pursuers*  establishment  at  Edinburgh,  from  its  insti- 
tution down  to  90th  September  1829,  on  the  condi- 
tions above  specified,  is  liable  for  all  stock  and  book 
debts  not  accounted  for  during  that  period. — II.  The 
powers  of  manager,  though  not  its  name,  having  con- 
tinued with  the  defender  from  30tb  September  1829, 
to  the  day  of  his  dismissal,  the  same  responsibility 
continues  for  a  similar  deficiency  during  that  period.— 

III.  The  deficiency  in  both  these  periods  arose  under 
circumstances  which  necessarily  infer  gross  negligence 
or  embezzlement  on  the  defender's  part,  and  he  is  re- 
sponsible for  the  consequences  of  such  misconduct.— 

IV.  The  cash  unaccounted  for  and  overpaid  is  like- 
wise due  by  the  defender.  The  defender  pleaded — I. 
The  defender  having  been  superseded  as  manager  af- 
ter the  SOth  September  1829,  and  deprived  of  all  con- 
trol over  the  clerks  or  shopmen,  cannot  be  made  re- 
sponsible for  any  deficiency  of  stock,  or  cash,  or  book- 
debts,  or  for  any  other  errors  or  mistakes  which  can- 
not be  traced  personally  to  himself. — IL  Even  before 
the  pursuer  was  deprived  of  that  controul  and  super* 
intendence,  whereby  he  might  have  checked  any  errors 
or  irregularities  on  tbe  part  of  the  shopmen  or  derks> 
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he  was  not  responsible  for  any  deficiency  of  stock, 
bad  debts,  or  deficiency  of  cash,  or  any  other  accident 
which  was  not  occasioned  by  his  own  negligence  or 
misconduct.  He  was  not  responsible  for  the  errors 
or  mistakes  of  the  shopmen  appointed  by  the  pur- 
suers, and  in  whose  appointment  he  had  no  concern  — 
III.  The  pursuers  not  haFing  averred  that  the  de- 
ficiency of  stock  or  of  book-debts  arose  from  any  thing 
blameable  in  the  conduct  of  the  defender,  their  claim 
against  him  is  altogether  groundless. — IV.  The  £l 
above-mentioned,  and  stated  as  a  short  payment  on 
the  cash-account,  has  been  sufficiently  explained,  and 
forms  no  claim  against  the  defender. — V.  The  £6,  Ss. 
Id.,  which  he  has  all  along  admitted  to  be  due,  and 
of  which  he  offered  payment  to  the  pursuers,  having 
been  paid  by  him  under  the  order  of  the  Court  of 
Common  Pleas,  no  demand  whatever  can  now  be 
made  against  him  by  the  pursuers.  The  case  went  to 
the  Jury  Court,  where  the  following  issue  was  tried : 

«  It  being  admitted  timt  during  the  years  1 827, 1 828,  and  1 829, 
the  pursuers,  Gye  and  Company,  tea^mercbants  in  London, 
transmitted  to  Edinburgh  certain  quantities  of  tea,  and  employed 
the  defender,  along  with  certain  otber  persons,  to  sell  the  same, 
and  that  the  defender  was  employed  to  keep,  and  did  keep  books, 
and  did  receive  certain  sums  of  money  for  the  pursuers;— 
Whether  the  defender  is  indebted  and  resting-owing  to  the  pur- 
suers in  the  sum  of  JC120,  or  any  part  thereof,  as  the  value  of 
stock  not  accounted  for  by  him,  or  of  monies  received  by  him  on 
account  of  the  pursuers,  and  not  accounted  for  ?** 

After  the  examination  of  various  witnesses,  par- 
ticularly of  an  accountant  employed  beforehand,  ex 
parte i  by  the  pursuers,  to  examine  the  books ;  and 
after  the  production  of  various  documents — the  Jury 
returned  a  verdict,  24th  March  1832,  finding — 

"  that  in  respect  of  the  matters  proven  before  them,  they  find 
for  the  pursuers  to  the  extent  of  £0^  19.  3.,  being  the  amount 
oT  errors  or  omissions  up  to  dOth  September  1829." 

The  Court,  9th  June  1832,  on  hearing  the  defender, 
granted  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  now  trial  granted.  The  chief 
ground  on  which  a  new  trial  was  sought,  was  that  of 
surprise — in  so  far  as  while  the  Jury  had  returned  no 
verdict  on  general  liability,  evidence  had,  on  the  trial, 
been  adduced  regarding  four  special  articles  of  alleged 
deficiency  which  had  never  been  noticed  on  the  re- 
cord at  all,  which  he  did  not  know  of,  and  though  he 
knew  of,  could  not  then  disprove  instanter  ;  while  no 
attempt  bad  been  made  to  prove  the  four  there  no- 
ticed. Durinff  the  trial,  on  the  objection  of  surprise 
being  stated,  the  pursuers  had  made  an  offer,  whicn  the 
defender  did  not  accept,  to  compromise  the  case,  or 
adjourn  the  trial  till  he  should  have  time  to  prepare 
himself  on  these  objections.  And  they  pleaded,  at 
advising.  That  although  his  counsel  might  have  been 
surprised,  he  himself  was  not, — and  that  in  order  to 
obtain  a  new  trial  on  such  a  ground,  the  party  must 
show  that  he  himself  was  surprised  ;  and  that  he  had 
no  reasonable  means  of  obviating  such  surprise. 

The  Lord  Justicc'Clerk  was  clear  that  on  some,  at  least,  of  the 
points  in  question,  especially  that  regarding  inside  the  lead  (a 
part  of  the  stock),  no  warning  or  opportunity  for  explanation  had 
been  given.  The  Court  were  not  now  called  on  to  decide, 
whether  or  not  the  answers  to  the  allegations  of  deficiency  were 
sufficient  or  not.  It  was  enough  that  the  party  had  not  been 
warned.  He  was  glad  to  find  himself  concurring  with  Lord 
Cringletie,  who  had  presided  at  the  trial.     The  pursuers  had 


condescended  not  only  generally,  but  also  specially  on  four  ar- 
ticles. On  the  general  claim,  and  on  thostf  four  special  claims, 
the  defender  woiSd  come  prepared.  But  the  pursuers  had  turn- 
ed round  upon  him  with  four  new  articles.  There  were  good 
grounds  for  a  new  trial  in  consequence  of  surprise. 

Lord  Cringletie  concurred.  But  he  would  be  very  sorry  to  tee 
the  matter  go  to  a  new  trial.  He  would  recommend  to  the  par- 
ties to  obtain  a  joint  report  from  an  accountant. 

Lord  Meadoivbank  was  clear  that  the  party  really  going  to  pre- 
pare himself  bonajide,  could  not  be  prepared  for  the  matters 
which  went  to  the  Jury.  1  here  was  a  want  of  bonajide$onih% 
part  of  the  pursuers.     A  new  trial  should  be  granted. 

The  Court  "  set  aside  the  verdict  in  this  cause,  and 
gpranted  a  new  trial,  reserving  all  questions  of  ex- 
penses." 

Second  Division. — Lord  Ordinary,  Fullerton — in  Juiy  Court, 
Cringletie — jlct.  Dean  of  Faculty  (Hope),   Maitland.— So- 

licitor- General  (Cockbum),  More Cairfpbell  &  Mack,  W.S., 

and  T.  &  T.  Darling,  W.S.,  Agents.— Mr  Russell,  Qerk.- 

[r.  c]         

SOih  June  1832. 

No.  434. — Mas  Cullek,  Pumtert  v.  WiluaM  Ewino, 

Defender, 

Proof— Writ — Confidentiality-^^Parole-— Damages—  Amoant  of, 
bow  regulated — Process— Commission  to  examine  a  Witness 
in  medio  of  a  Trial— ^jMff-Mm  hanng  been  caiumHiatedverhaUyt 
and  in  judicial  procedure — Held^  /.  Thai  the  defiimatioH  mi 
eompetenify  proved  by  production  (ff  the  written  pleadmgf  in 
w/iich  it  wot  introduced,  and  6^  the  evidence  cf  one  witnett  to 
oral  Uander  of  similar  import. — //.  That  the  introduttion  of 
slander  again»t  a  third  party  into  judicial  pleadings,  is  not  pri- 
vilegedf  on  the  ground  that  it  wtu  pertinent  to  the  eaute  in  vUci 
it  loas  introduced. — ///.  That  it  is  incompetent  to  eramine  a 
party  s  agent,  in  the  judicial  proceedings  tw  which  the  sleadfr 
was  introduced,  to  prove  malicc^-^IV,  That  probable  cause  to 
elide  or  abate  damages  must  be  proved,^  V.  In  the  middle  of  a 
trial,  commission  and  diligence  to  examine  a  witness  refiaed" 
Circumstances  m  which  j£200  of  damages  for  Zander,  wrt 
awarded  to  a  person  in  the  capacity  of  a  boarding'-house  keeper. 

The  pursuer  kept  a  boarding-house  in  Edinburgh, 
and  haa  a  person  of  the  name  of  Wight  as  oae  of  her 
boarders.  In  an  action  between  the  defender  and 
Wight,  Ewing  introduced  various  defamatorj  state- 
ments into  his  pleading  against  Mrs  Cullen,  which 
she  conceived  were  injurious  to  her  character  and  re- 
putation. She  accoraingly  raised  against  £wing  ao 
action  of  damages.  The  substance  of  the  issue  was, 
that  the  defender  had  been  guilty  of  written  and  ver- 
bal slander,  to  the  iniury  and  damage  of  the  pnnoer, 
in  respect  that  he  had  alleged  that  she  lived  on  terms 
of  improper  intimacy  with  Wight,  and  that  herhoase 
was  disreputable.  The  documents  in  which  the  defa- 
mation and  slander  were  contained,  were  put  into  pro- 
cess as  evidence ;  and  one  witness  swore  to  repeated 
verbal  statements  of  similar  import  made  by  the  de« 
fender.  The  pursuer  proposed  to  examine  the  de- 
fender's former  agent  to  prove  malice,  inasmuch  ashft 
had  in  vain  dissuaded  him  from  putting  the  objection- 
able matter  into  his  papers.— Objected,  Counsel  and 
agent  are  confidential  persons,  and  cannot  be  examin- 
ed against  their  employer.  The  Co  art  sustained  the 
objection. — Cuninghame,  for  the  defender,  then  stated, 
that  he  had  just  received  a  certificate  of  the  iodisposi- 
tion  of  the  landlord  of  the  pursuer's  former  hoosein 
Queen  Street,  whom  he  deemed  to  bo  a  material  wit- 
ness, as  he  could  speak  about  the  disposal  of  certain 
furniture^  touching  the  character  of  the  pursuer;  and 
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thongh  he  did  not  wish  to  put  off  the  trial,  yet  that  he 
thought  the  Conrt  shonid  immediately  f^^rant  a  commis- 
fiion  for  taking  his  evidence.  Answered,  The  furnitnre 
has  nothing  to  do  with  this  case,  and  therefore  the  wit- 
ness is  immat  erial.  Besides,  the  examination  of  a  witness 
by  commission,  in  the  middle  of  a  trial,  is  incompetent, 
and  is  a  thing  that  was  ne^er  befor€r  attempted.  The 
Conrt  was  of  opinion,  that  the  witness  conld  not  be 
examined  by  commission.  The  defender  led  no  eridence, 
but  contended — I.  That  there  was  probable  cause  for 
the  matter  stated  in  the  written  papers :  That  it  was 
not  malicious,  and  was  pririleged,  in  respect  that  it  was 
pertinent  to  the  cause  in  which  it  had  been  introduced. 
— 11.  That  there  beinr  only  one  witness  who  could 
sfrear  to  the  rerbal  oefamation  alleged,  it  was  not 
iniEcient  legal  evidence  to  substantiate  the  fact.- 

The  Lord  President  summed  up  the  evidence,  and  chargfed  the 
Jury  to  find  for  the  pursuer.  His  Lordship  observed,  that  the 
statements  made  in  the  written  pleadings,  in  the  case  between 
Ewingaiid  Wight,  were,  so  far  as  the  present  pursuer  was  con- 
cerned, anjr  thing  but  pertinent.  Ewing  alleged  that  Wight 
Bad  stolen  coals  from  the  copartnery  fund,  and  given  them  to 
Mrs  Ctillen.  It  was  the  reverse  of  pertinent  to  charge  the  pur- 
suer with  immoralities,  &c.,  in  a  question  regarding  the  price 
of  said  coals,  and  to  say  that  she  kept  a  house  of  bad  fame. 
It  had  been  said  that  there  waa  probable  cause  for  the  state- 
ments. But  probable  cause,  without  a  shadow  of  evidence,  is 
anworthy  of  notice.  It  is  not  intelligible.  The  evidence  of 
the  single  witness  to  the  verbal  slander  is  conroborated  by  the 
written  slander  to  the  same  effect  These  taken  together, 
amount  to  complete  proof  of  the  defamation  for  which  dam- 
ages are  sought.  Though  the  pursuer  was  only  the  keeper 
of  a  boarding-house,  yet  she  waa  dependent  for  her  subsistence 
on  her  character  and  reputation,  and  was  entitled  to  protection 
from  calumny.  She  was  not  to  be  slandered  and  ruined  with  im- 
punity, because  she  waa  in  a  humble  sphere  of  life.  It  was 
the  province  of  the  Jury  to  give  what  amount  of  damages  they 
thought  due,  in  the  circumstances  of  the  case. 

The  pursuer  had  a  verdict  for  £200  damages. 
The  defender  presented  a  hill  of  exceptions  against 
the  direction  in  point  of  law,  given  to  the  Jury,  and 
contended,  that  it  was  erroneous,  on  the  same  ground 
as  had  been  pleaded  to  the  Jury.  Without  hearing 
counsel  for  the  pursuer, 

Xortf  Chief  CommUshner  8aid>  Was  the  statement  not  malidoua 
against  Mrs  CuUen,  who  was  no  party  to  the  action.  The  ac- 
tion was  with  Wight,  and  the  slander  was  against  Mrs  Cullen. 
I  think  the  direction  was  right,  in  point  of  law,  and  it  Would  be 
a  most  dangerous  thing  to  hold  a  conthiry  doctrine. 

Lord  Pretideni  concurred,  and  added,  in  regard  to  there  being 
one  witness,  that  it  was  quite  sufficient  when  there  was  evi- 
dence in  support  of  such  testimony  in  the  defender*s  own  hand- 
writing. 

The  Court  disallowed  the  exception,  and  applied 

the  verdict. 

First  Division Act,  P.  Robertson,  and  John  Wilson.— 

Jh,  John  Cuninghame  and  John  Russell.— William  Dalrymple, 
S.S.C.,  and  Wotherspoon  and  Mack,  W.S.,  Agents.— Jury 
Clerk.— [J.  jr.  D.] 

COURT  OF  SESSION^ 

INNER.  HOUSE. 

5lh  July  1832. 

No.  435. — Mas  Maboaret  Young  or  Thomson,  Jdvacator, 
V,  James  Pollock,  Bespondent. 

Proof— Oath— Reference— Bill  of  Exchange- Bona  Fides- 
Indorsee — An  indor$ee  having  deponed^  on  a  reference  to  hin  oath, 
to  circumstances  sufficient  to  create  a  suspicion  that  he  was  not 

Vol.  IV. 


an  onerous  bona  fide  bolder  of  certain  biiis,  but  had  received  then 
coUusivehffrom  the  drawer— Held,  that  such  circumstances  could 
not  destroy  the  legal  presumptions  qfonerosity  and  bona  fideS. 

In  this  case,  reported  ante,  Vol.  IV.  No.  846,  p. 
453,  Pollock  was  re-examined  in  terms  of  the  inter- 
locutor there  quoted,  and  deponed,  in  reference  to  the 
bitl  he  had  granted  to  M'Carter,  That  he  did  not  know 
whether  it  had  ever  been  discounted  at  a  Bank :  ThiLt 
M'Carter  informed  him  it  had  been  put  into  the  handa 
of  a  third  party,  bat  he  did  not  ask  what  was  that 
party's  name ; 

"  That  rtie  deponent  rather  refused  payment  of  the  said  bill 
because  he  had  been  obliged  to  raise  a  process  against  the  hite 
Mr  Young's  representatives,  for  payment  of  the  bills  libelled 
on,  and  that  the  deponent  did  not,  in  consequence,  pay  the  said 
bill  for  jeilOi  until  he  had  received  several  letters  from  M*Car- 
ter,  threatening  bim  with  diligence  if  he  did  not  pay  the  bill ; 
and  he  thereafter  did  pay  it  by  three  instalments,  as  stated  by 
the  deponent  in   his  former  deposition:  That  the  deponent 
never  received  any  application  from  any  other  person,  except 
M*  Carter,  to  make  payment  of  the  said  bill.     And  the  deponent 
produces  one  of  the  letters  above  mentioned,  which  is  marked 
as  relative  hereto,  dated  15th  June  1829,  and  the  said  letter 
was  only  discovered  by  the  deponent  this  morning  in  making  a 
search,  and  it  is  possible  that  the  deponent  may  have  some  of 
the  other  letters  above  deponed  to,  but  that  having  been  from 
home  late  last  evening  on  business,  that  he  had  not  time  to  com- 
plete the  search  :  That  about-a  fortnight  after  the  receipt  of  the 
said  letter,  the  deponent  paid  to  John  M^Carter,  the  first  in- 
stalment of  £50  on  the  said  bill.     And  depones.  That  he  did 
not  receive  a  receipt  or  voucher  for  the  said  payment,  which 
waa,  as  the  deponent  thinks,  marked  upon  the  bill :  That  the 
deponent  did  not  think  that  he  entered  in  any  of  his  books  said 
payment  of  £50 :  That  the  deponent  received  "no  receipte  or 
vouchers  for  the  other  two  instalmento  paid  by  him,  but  he 
thinks  that  they  were  also  marked  upon  the  back  of  the  bill  by 
M*Carter;  and  depones.  That  the  deponent  did  not  enter  the 
said  paymenta  made  by  him  in  any  of  his  books :  That  the  de- 
ponent himself  employed  Mr  Alton  to  raise  this  process  about 
Young's  bills.     And  there  being  exhibited  to  the  deponent  the 
defences  in  this  cause,  and  being  asked,  whether  Mr  Alton  had 
shown  them  to  him  ?  Depones,  after  perusing  the  said  defences. 
That  he  never  saw  them  before,  and  that  Mr  Alton  always  told 
the  deponent  that  the  case  was  going  on  favourably,  and  that  he 
would  get  the  money.     And  being  interrogated.  Whether  the 
deponent  was  ever  applied  to  by  Mr  Alton  for  any  information 
regarding  the  facto?  Depones,  That  he  was  not,  because  when 
the  deponent  first  applied  to  Mr  Aiton,  he  put  the  bills  into 
his  hands,  to  call  for  payment,  and  then  to  recover  the  money, 
at  the  sametime  telling  Mr  Aiton  how  he  got  the  bills :  That 
when  the  deponent  received  the  letter  above  referred  to,  and  pro- 
ducedi  he  showed  it  to  Mr  Aiton,  who  told  him  that  he  must, 
at  all   events,  pay  the  bill    for  £110,  and    that  he  would 
recover  the  money  for  the  other  bills.     Interrogated,  If  Mr 
Aiton  ever  communicated  verbally  to  the  deponent,  any  of  the 
statements  of  Mrs  Young,  the  defender  and  inquired  for  any 
explanation  respecting  them ?  Depones,  That  he  did  not;  lut 
that  he  recollecte  of  Mr  Aiton  informing  him  of  some  objection 
that  had  been  stated  about  the  bills  being  taken  from  the  re* 
positories  of  the  late  William  Young ;  and  that  the  deponent  on 
that  occasion  said  to  Mr  Aiton.  that  having  got  the  bills  in  a 
fair  way,  he  only  wanted  what  was  just  and  right     U€ponei«, 
That  he  does  not  recollect  the  exact  lime  that  Mr  Alton  stated 
what  is  mentioned  in  the  immediately  preceding  answer;  but 
the  deponent  thinks  it  was  soon  after  the  action  was  raised,  and 
as  he  also  thinks,  before  he  paid  the  first  instalment  on  the  bill 
for  £1 10,  as  above  deponed  to :  That  the  deponent  does  not 
recollect  the  exact  time  that  this  converation  with  Mr  Aiton  took 
place.     Interrogated,   If  the  deponent  ever  stated  himself  to 
Mrs  Young,  or  desired  his  agent  to  state  at  the  commence- 
ment of  the  action,  or  at  any  period  thereafter,  that  he  had 
not   given   money  for  the  bills  libelled  on,  but  granted  his 
own  acceptance   to    M'Carter  therefor?    Depones   and    an* 
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swers,  Never;  and  the  deponent  did  not  know  Mrs  Young 
even  by  sisbt.  And  tbere  being  exhibited  to  the  depohent 
the  replies  for  the  deponent  in  this  process,  and  having  per- 

•  used  the  same,  and  being  interrogated,  Whether  he  ever  saw 

•  that  paper  before,  or  communicated  the  information  contained  in 
it  ?  Depones  He  never  saw  the  paper  till  just  now,  and  that  be 
never  gave  Mr  Alton  any  information,  except  before  raising  the 
action  as'above  deponed  to.     And  thifre  being  exhibited  to  the 

'  deponent  the  thnse  bills  libelled,  and  he  having  examined  them, 
and  being  interrogated,  Whether  they  are  in  the  same  state,  and. 
Whether  there  are  u|ion  them  the^me  markinn  in  ink,  as  when 
he  delivered  them  to  Mr  Aiton  ?  Depones,  Toat  the  bills  now 
^  appear  much  more  defaced  than  they  were  at  that  tiikie,  but  that 
the  markings  on  said  bills  wereat  that  time -upon  them.     Inter- 
rogated, If  the  deponent  eommnnicated  any  of  M'Cftrter*s  letters 
to  Mrs  Young,  or  her  agent,  before  he  made  any  of  the  said 
payments  ?  Depones,  That  he  mentioned  it  to  no  person,  but  to 
George  Aiton.     Depones,  That  he  is  perfectly  willing  that  Mr 
Aiton  shall  produce  the  bill  for  £\\0.     Being  interrogated. 
Whether  he  ever  intimated  to  Mrs  Young,  or  her  agent,  in  the 
course  of  this  process,  that  he  intended  to  make  the  payments 
to  M^Cnrter  above-mentioned  ?  Depones,  That  be  did  not,  and 
that  he  never  had  any  communication  with  Mrs  Young,  or  her 
agent.     And  the  deponent  having  here  retired,  it  was  suggested 
by  the  pur8uer*8  counsel,  with  the  vieWof  exhausting  the  re- 
.  ference,  that  the  foOowing  questions  sho^d  be  put  to  the  de* 
ponent :     First,  Whether,  before  'agreeing  to  give  his  bill  for 
jCIIO^  in  exchange  for  the  bills  sued  for,  the  deponent  made 
any  inquiries  regarding  the  circumstances  under  which  they  had 
been  granted  by  the  late  Mr  Young,  or  as  to  the  sufficiency  of 
Mr' Young's  estate  ?    Depones,  That  be  did,  and  that  he  was 
informed  that  Mr  Young  was  reported  to  have  died  rich,  having 
left  property  worth  ^100  a-year,  otherwise  the  deponent  would 
have  had  nothing  to  do  with  the  said  three  bills  ;  and  the  de- 
ponent being  interrogated  by  the  Commissioner,  if  he  can  now 
'mention  the  names  of  any  of  the  parties  from  whom  he  obtained 
that  information  respecting  the  late  Mr  Young's  circumstances? 
Depones,  That  a  Mr  Paterson,  and  a  person  of  the  name  of 
'  James  Baillie,  and  a  Mr  Crichton,  a  shopkeeper  in  Hamilton, 
were  the  deponent's  informants,  respecting  Mr  Young's  circum- 
stances, but  the  deponent  did  not  tell  them  anything  about  the 
said  three  bills.     Depdnes,  That  it  was  from  M*Carter  alone 
that  the  deponent  received  his  information  respecting  the  cir- 
cumstances of  granting  the  bills,  and  he  told  the  deponent  that 
Mr  Young  had  granted  them  before  his  death,  for  value,  and 
that  he,  M* Carter,  had  been  disappointed  that  Mr  Young  had 
not  paid  the  said  bills  before  his  death.     And  being  further  in- 
terrogated by  the  Commissioners,  Whether  he  made  any  inquiry 
at  Mrs  Young  respecting  the  said  bills  ?    Depones,  That  he  did 
not.     And  the  deponent  being  interrogated,  at  the  suggestion  of 
his  counsel,  Whether  he  was  informed  by  M* Carter,  that  there 
was  a  process  depending  between  M'Carter  and  Mrs  Young  in 
regard  to  three  bills  pursued  for,  or  any  other  matter,  and  that 
Mrs  Young  in  that  process  had  objected  to  pay  the  same,  or 
otherwise  stated  any  objection  ?  Depones,  That  M'Carter  never 
told  him  of  any  such  process,  or  of  any  dispute  whatever,  be- 
tween him,  the  said  John  M*Carter,  and  Mrs  Young,  otherwise 
the  deponent  would  not  have  had  any  thing  to  do  with  the  said 
bills.     The  deponent  being  interrogated,  on  the  suggestion  of 
his  counsel,  Whether,  before  granting  his  bill  for  j£UO  in  ex- 
change for  the  three  bills  libelled  on,  he  caused  any  inquiries  to 
be  made  regarding  the  said  three  trills,  by  bis  agent  'on  his  ac- 
count ?    Depones,  That  Mr  Aiton  was  employed  by  the  de- 
ponent, to  make  inquiries  about  the  bills,  and  that  Mr  Aiton 
assured  the  deponent,  after  seeing  the  bills,  that  they  were  good, 
and  that  he  might  safely  grant  his  (the  deponent's)  bill  for 
;€1I0.     And  the  deponent  being  interrogated  by  the  Commis- 
sioner, at  the  suggestion  of  the  defender's  counsel.  Whether 
the  deponent  knew  that   Aiton  was  M' Carter's  agent?    De- 
pones, That  he  did  not  know  that  Aiton  was  M'Carter's  agent : 
That  the  deponent  never  heard  that  M*Carter  had  any  business 
requiring  him  to  employ  an  agent.'* 

At  advising, 

Lord  Balgray  thought  that  the  respondent  wus  not  a  bonaJide 
onerous  holder  of  the  bills  sued  for. 


Lord  Craif^ie  thought  the  last  deposition  rather  sopported  the 
former  one. 

Lortt  Gillies  thought  the  oath,  and  they  could  look  to  notUog 
else,  did  not  make  out  the  want  of  honajtdet  or  non-onerosity. 

Lord  President, — There  were,  undoubtedly,  ^aspicious  cir. 
ctimstances  in  the  case ;  but  you  must  prove  positively  by  tbe 
oath,  that  the  party  was  not  an  onerous  and  bona  fide  holder. 
Suspicion  will  not  do,— and  I  think  that  the  oath  does  ootprore 
more. 

The  Conrt  altered  the  interloootor  of  the  Lord 
Ordinary,  and  found  the  oath  negative  of  the  refer- 
ence. 

First  Division. — Lord  Ordinary,  Corehonse.— ifcf.  Jameson. 
-^AH.  Cuninghame-^Wbtherspoon  &  Mack,  and  William  Wii- 
dell,  W.S.,  Agents,— Sir  W.  Scott,  Clerk [J.  W,  H.\ 

5tk  July  1832. 

No.  436. — Henby  Raeburn,  Pbrjuer,  v,  John  Baud, 

Defender, 

Sale — Mora — Title— -Expenses—^  parly  haning,  in  Marckf  agreed 
to  purchaie  certain  suhjectSf  Vfith  the  entry  at  WhUsunday  iiterca/- 
ter,  upon  hit  agent  being  satisfied  with  the  titles;  and  his  agent  ftav> 
ing,  on  4th  May,  (Effected  to  the  progress  offered ;  and  no  answer 
having  been  returned  to  this  letter  till  1 2th  July,  but  the  parties  iat- 
ing  continued  to  correspond  on  the  sulfject  till  the  month  of  Odo- 
ber',  when  the  seller  procured  a  deed  which  made  the  title  compldf, 
— Circumstances  in  which  held,  that  the  purchaser  was  bound 
to  implement  his  purchase,  notwithstanding  the  delay,-- Opiniofi 
expressed,  that  the  seller  ought  to  have  communicated  to  the  pur- 
chaser  the  opinion  of  counsel  which  he  had  taken  in  the  matter, 
Tfte  ^ller  held  entitled  only  to  modified  expenses  of  process. 

On  8th  March  1830,  the  parsuer,  Mr  Raeburn,  made 

a  written  offer  to  sell  to  the  defender  certain  gabjects 

'at  Foontain-bridge,  for  the  enm  of  £900  ;-^he  entry 

'to  be  at  Whitsunday;  and  the  rents  at  which  itvu 

let  (£53,  148.)  till  1831,  the  pursuer  guaranteed  to 

the  defender.  Upon  23d  March,  Mr  J.  J.  Baird,  W,S.t 

who  acted  as  agent  for  the  defender,  in  answer  to  this 

offer,  wrote  iio  the  pursuer,  stating,  that  £900  was 

•about  £50  more  than  the  defender  had  conlempUted 

•giving;  he,  however,  stated — 

"  but  if,  on  examination,  we  are  satisfied  with  the  titles,  snd  yoa  en 
warrant  the  property  free  of  all  servitudes  and  iucBmbruioes 
whatever,  and  will  guarantee  the  rents  you  have  given  in  for  one 
year,  from  Whitsunday  first,  be  (tbe  defender,)  will  give  you 
£900  for  the  property,  upon  your  being  at  the  expenseof  a  ioity 
year's  seareh  of  the  incumbrances,**  &c. 

On  the  next  day,  the  pursuer  wrote  a  letter  to  tbe 
defender's  agent,  in  which  he  accepted  those  teriiUi 
on  condition  that  the  defender  should  free  the  por- 
suer,  from  tind  after  Whitsunday,  of  a*  bond  for  £730, 
-which  was  a  burden  on  the  property,  and  pay  the 
balance  of  tbe  price.  The  pursuer  added,  that  he 
-would  send  the  title-deeds  wheii  required.  Certain 
titles  were  sent  to  the  defender's  agent  on  8th  Aprili 
and  some  others  were  examined  by  the  defenders 
agent,  on  record,-^the  pursuer  ttot  being* tn  possenien 
of  the  latter.  From  tliis  estaminatiun,  it  appeared 
that  the  titles  to  the  subject  stood  in  this  sitaation  i^ 
In  1785,  John  Walker,  by  his  disposition  and  settle- 
ment, conveyed  a  tenementof  houses,  and  that  referred 
to  in  the  above  letters,  to  Thomas  Henderson,  mer- 
chant in  Edinburgh,  and  to  Bain-Whyt,  W.S.,^^»^% 
behvixl  ihem^  under  burden  of  the  grantor's  debts,  and 
certain  sums  therein  provided' for,  in  -fevour  of  third 
parties.  Infeftment  fdilowodon  this  deed,  in  h^^^ 
of  Henderson  and  Whyt,  who  thereby  had  each  ^f^ 
indiviso  ri^ht  to-  the^half  Only  of  the  said  subjects.   In 
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1790)  this  Thomas  Henderson,  by  a  general  disposi- 
tion and  settlement,  conveyed  the  wliole  property, 
heritable  and  moveable,  that  should  belong  to  him  at 
the  time  of  his  death,  to  Mr  James  Hall,  his  two  sons, 
Thomas  and  William  Henderson,  the  said  Bain  Whyt, 
and  certain  other  persons,  as  trustees  for  the  special 
porposes  therein  set  forth ;  and,  inter  alia,  the  deed 
provided,  that  the  trustees  shall  be  bound,  by  acceptance, 
to  pay  the  trusters  debts,  and  funeral  expenses,  out 
of  bis  moveable  estate,  in  the  first  place ;  and  evidently 
conceiving  that  his  moveable  funds  would  be  sufficient 
for  this  purpose,  the  truster  made  provision  in  regard 
to  the  deposit  of  the  residue  of  such  moveable  pro- 
perty ;  and  with  regard  to  the  heritage,  it  was  pro- 
vided, 

**  That  the  said  Thomas  Henderson,  my  eldest  son,  and  bis 
heirs,  shall  be  bound  and  obliged,  as  I  hereby  bind  and  oblige 
iny$elf  and  him,  and  mine  and  bis  beirs  and  soccessors,  at  the 
»ght,  and  with  the  concurrence  of  the  said  trustees,  or  any  three 
of  them,  or  the  majority  accepting,  to  dispone  and  convey  the 
jubt  and  equal  half  of  my  whole  heritable  estate  to  him,  the  said 
Thomas  Henderson,  himself  in  liferent,  for  bis  liferent  use  al- 
Icnarly,  and  to  the  said  Thomas  and  Marjory  Henderson,  chil- 
dren already  lawfully  procreated  of  bis  body,  and  any  other  cbild 
or  children  to  be  so  procreated,  equally  among  them ;  whom 
failing,  to  his  heirs  and  assignees  whatsoever  in  fee,  and  the 
other  just  and  equal  half  thereof  to  the  said  William  Henderson, 
my  second  son,  in  liferent,  for  bis  liferent  use  allenarly,  and  to 
the  child  or  children  lawfully  to  be  procreated  of  his  body, 
equally  among  them ;  whom  failing,  to  his  beirs  and  assignees 
wbarsoever  in  fee ;  my  intention  being,  that  my  said  sons  shall 
only  have  equally  the  liferent  of  the  free  residue  of  my  whole 
moveable  and  heritable  estate,  and  failing  either  of  them  by  de- 
cease without  issue,  the  survivor;  and  that  the  fee  thereof  shall 
vest  in  the  children  lawfully  procreated,  or  to  be  procreated  of 
their  bodies,  according  to  the  divisions  and  proportions  before 
mentioned,"  &c. ;  **  and  I  hereby  declare,  that  in  case  of  either 
of  them  deceasing  before  me,  without  issue  lawfully  procreated 
of  his  body  then  existing,  the  liferent  and  fee  of  bis  half  shall 
be  provided  to  the  survivor  and  his  children,  under  the  same 
conditions,  provisions,  and  limitations  as  above  exiiressed." 

William  Henderson,  the  truster  s  second  son,  pre- 
deceased his  father  without  issue.  The  eldest  son, 
Thomas,  survived  his  father  for  a  very  short  time,  and 
,died  about  1794,  without  any  titles  being  made  up  in 
his  person  to  the  heritable  property,  leaving  an  only 
child,  Marjory,  mentioned  in  the  deed,  who  thus  be- 
came heir-at-iaw  both  to  her  father  and  grandfather. 
Mr  Whyt,  the  only  surviving  trustee,  in  November 
1794,  after  giving  a  charge  to  Marjory  as  heir-at-law 
to  her  grandfather,  made  up  titles  to  the  subjects  in 
the  trust-deed,  by  leading  an  adjudication  in  imple- 
ment, and  obtaining  a  charter  of  adjudication  and  con- 
firmation in  favour  of  himself  as  surviving  trustee, 
upon  which  Mr  Whyt  was  infeft  on  Slst  March,  re- 
corded 17th  April  1795.  Mr  Whyt  having  thus  vested 
himself  in  Henderson's  half  of  the  subjects,  sold  both 
them  and  the  half  which  he  (Whyt)  held  himself  un- 
der Walker*s  settlement,  to  Or  Robert  Hamilton,  in 
whose  favour  a  disposition  was  granted  by  Mr  Whyt 
for  himself,  and  as  trnstee  for  the  representatives  of 
Thomas  Henderson.  Dr  Hamilton  was  infeft  in  the 
disposition  in  both  halves  of  the  subjects  on  2d  and  3d 
July  1795.  The  pursuer  acquired  right  by  regular 
progress  from  Dr  Hamilton,  to  the  whole  subjects, 
but  It  appeared  that  the  instrument  of  sasine  in  favour 
of  one  of  the  intermediate  proprietors  in  lb:^i/cou- 


tained  150  words  more  than  the  Stamp  Act  allowed ;  and 
on  4th  May,  the  defender's  agent  wrote  to  the  agent 
,  for  the  pursuer,  stating,  that  he  considered  the  titles 
as  not  satisfactory,  and  objecting  particularly  to  the 
manner  in  which  Mr  Whyt  had  made  up  titles  to  Hen- 
derson's pro  indiviso  half  of  the  subjects,  by  obtaining 
a  charter  in  favour  of  himself  (Whyt),  his  heirs  and 
assignees,  which  was  not  warranted  by  the  trust-deed, 
as  neither  was  he  entitled  under  that  deed  to  sell  the  pro- 
perty at  all.     In  this  letter,  the  defender's  agent  added : 

**  My  humble  opinion  is,  that  the  title  flowing  from  bim  (  Whyt), 
is  not  good,  and  until  I  get  good  reason  to  change  my  opinion,  I 
cannot  recommend  the  title  to  my  father  (the  defender),  as  a 
valid  one,  nor  advise  him  to  buy  the  property  with  such  a  title." 
*'  I  set  off  for  London  this  morning  to  attend  an  appeal,  and  will 
be  back  in  about  three  weeks — in  the  meantime,  you  may  com- 
municate with  my  jMirtner,  Mr  Robert  Oixon,  W.S.,  19,  St 
.Cuthbert's  Street.  From  regard  to  Mr  Raeburn,  I  regret  this 
result  and  defect  in  bis  titles,  as  he  seemed  to  wish  to  part  with 
the  property ;  but  I  cannot,  in  duty  to  my  father,  and  as  a  correct 
man  of  business,  allow  such  a  thing  to  pass,  as  I  am  sure  you 
would  not  have  done  so  yourself.** 

On  12th  July,  the  pursuer's  agent  answered  the 
above  letter,  and  endeavoured  to  remove  the  objection 
stated  to  the  titles.  This  letter  was  communicated  to 
the  defender,  who  wrote  his  agent  on  15th  July,  stat- 
ing, that  he  was  astonished  at  it,  after  so  long  a  delay, 
and  adding, — 

*'  Indeed,  it  is  now^  too  late,  even  although  you  find  the  titles 
correct,  -  as  I  have  invested  the  money  I  intended  to  make  the 
purchase  with  otherwise,-^ Mr  Dickie  not  having  replied  to  your 
letter  of  the  4th  May,  of  which  you  sent  me  a  copy,  and  his  hav- 
ing afterwards  got  the  titles  from  Mr  Dixon,  I  bad  every  reason 
to  presume  that  tbe  transaction  was  at  an  end." 

The  defender's  agent  had  received  the  titles  on  12th 
July,  and  granted  a  receipt  for  them  in  these  terms : — 
<*  To  be  reconsidered  by  me,  and  returned  on  demand." 
The  defender's  letter  was  communicated  to  the  pur- 
suer's agent  on  17th  July,  and  the  defender's  agent  m  an 
accompanying  letter  of  that  date,  stated  that  his  doubts 
as' to- the' validity  of  the  titles  had  not  been  removed  ; 
but  added,  that  he  was  going  to  the  country;  but  *'  I 
shall  endeavour  to  see  yoa  on  my  return."  On  the 
9th  August,  the  pursuer's  agent  sent  to  the  defender's 
agent  certain  excerpts  from  the  record  of  the  titles 
to  the  property,  and  requested  that  a  draft  of  the  dis- 
position sbonld  be  prepared,  that  the  transaction  might 
oe  finally  closed.  This  was  answered  by  the  defen* 
der's  agent  on  11th  August,  in  these  terms : 

<•  I  have  been  favoured  with  youfs  of  tbe  9tb,  accompanying 
extracts  from  tbe  title-deeds  of  Mr  Raebum's  property  at  Fouti- 
tain»bridge.  I  called  down  upon  you  some  time  ago,  to  ezphdn 
bow  my  father  was  situated,  from  your  having  been  so  long  in 
answenng  my  letter  of  tbe  4tb  of  May,  in  consequence  of  which 
he  believed  the  transaction  at  an  end,  but  you  were  unfortunately 
from  home.  I  shall  be  in  town  again  in  about  a  fortnight,  when  I 
will  make  a  point  of  seeing  you,  and  explaining  matters.  Mean- 
time, 1  must  say  that  my  opinion  as  to  the  defect  in  the  titles 
is  ill  no  way  altered,  in  re-perusing  the  excerpts  you  have  seat 
me.  I  am  sorry  that  this  small  matter  should  have  been  the  cause 
of  so  much  discussion  betwixt  us,  but  I  hope  to  be  able  to  explain 
matters  when  I  have  the  pleasure  of  seeing  you  or  Mr  Raeburn 
personally.** 

On  19th  August,  the  pursuer's  agent  intimated, 
that  unless  the  matter  was  closed  within  14  days, 
an  action  for  implement  would  be  brought  against  the 
defender.    His  agent,  in  reply,  stated,  that  he  could 
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not  agree  to  accept  of  snch  a  title  as  was  offered,  and 
intimated  his  determination  to  abide  the  consequences. 
On  23d  October,  the  parsner*8  agent  wrote  in  these 
terms  i—^ 

**  With  reference  to  our  former  correspondence  regBuding  yonr 
father*8  purchase  from  Mr  Raebum,  I  have  now  to  inform  you, 
that,  in  terms  of  the  opinion  of  Mr  Walker  Baird,  I  have  ob- 
tained a  ratification  by  Mrs  Marjory  Henderson,  wife  of  Mr 
Law,  distiller,  Leith,  the  grand-daughter  and  heir-at-law  of  the 
•  late  Mr  Thomas  Henderson,  and  her  husband,  of  the  disposi- 
tion granted  by  Mr  Bain  Wbyt  himself,  and  as  trustee  for  the 
representatives  of  the  said  Thomas  Henderson,  to  Dr  Kobert 
Hamilton,  dated  24th  June  1795.  And  as  this,  in  Mr  Baird's 
opinion,  obviates  every  objection  to  the  validity  of  the  titles,  I 
have  now  to  intimate  to  you,  that  if  your  father  still  declines  to 
fulfil  his  bargain,  I  will  execute  a  summons  of  implement  against 
him,  which  has  been  already  prepared  and  revised  by  counsel.  ^  I 
am  ready  to  send  you  the  title-deed^  of  the  property  along  with 
the  ratification  by  Mr  and  Mrs  Law,  that  you  may  prepare  a 
disposition  in  your  father's  favour  ;  but  if  I  do  not  hear  from 
you  within  six  days  from  this  date,  I  will  then  order  the  sum- 
mons to  be  executed.** 

To  this  the  defender*s  agent>  on  26th  October, 
wrote : — 

**  Your  letter  of  the  2Sd,  with  last  night's  pest-mark  upon  it* 

.  only  reached  me  this  morning.     Without  binding  myself  to  be 

guided  by  Mr  Walker  Baird*8  opinion,  I  shall  be  glad  to  see  it, 

and  the  memorial  submitted  to  him,  before  returning  any  answer 

to  your  letter  of  the  2dd.** 

The  pursuer's  agent,  on  27th  October,  replied  in 

these  terms : — 

**  The  opinion  of  Mr  Baird  was  not  taken  either  with  the 
view  of  being  communicated  to  you,  or  of  your  being  guided  by 
it,  but  solely  to  guide  Mr  Raebum  as  to  his  own  procedure.  I 
therefore  do  not  feci  called  upon  to  send  you  either  the  opinion 
or  the  memorial ;  but  as  Mr  Raebum  is  to  act  by  the  advice  Mr 
Bnird  has  given  him,  1  have  only  to  repeat,  that  if  I  do  not  hear 
from  you  in  the  course  of  six  days  from  this  date,  agreeing  to  im- 
plement the  sale,  the  summons  will  then  be  executed  against 
.  your  father.  If,  io  the  meantime,  you  wish  to  see  the  titles  and 
ratification,  they  will  be  given  to  you  on  receipt.** 

The  present  action  was  thereafter  brought,  and  in 
support  of  it  the  pursuer  pleaded — I.  That  the  defen- 
der was  net  entitled  to  refuse  implement,  upon  objec- 
tions to  the  titles  of  an  unreasonable  nature,  or  which 
could  be  easily  obviated. — II.  That  the  title  offered 
was  perfectly  sufficient,  and  ought  to  have  been  ac- 
cepted.— in.  That  at  any  rate,  all  objection  was  cured 
by  the  ratification  obtained  from  Marjory  Henderson, 
the  only  party  that  had  any  interest  under  Thomas 
Henderson's  settlement. — IV.  That  the  sasine  was  not 
null,  from  containing  more  words  than  allowed  by  the 
Stamp  Act;  and  at  any  rate,  only  required  to  be 
stamped  of  new. — V.  There  was  nothing  in  the  con- 
duct of  the  pursuer  or  his  agent  that  could  free  the 
defender  from  being  obliged  to  implement  the  pur- 
chase. The  defender  pleaded — I.  That  the  express 
condition  of  making  the  purchase,  being  that  the  titles 
shonld  be  satisfactory  to  the  defender  s  agent,  and  it 
havinff  been  intimated  tempestiv^  to  the  pursuer^s  agent 
that  they  were  objectionable,  the  defender  was  free 
from  the  bargain. — II.  That  the  delay  for  two  months 
in  answering  the  letter  of  the  defender's  agent,  stat- 
ing his  objections  to  the  titles,  was  such  as  to  entitle 
the  defenuer  to  believe  that  the  pursuer  acquiesced, 
and  that  the  bargain  was  at  an  end. — HI.  That  the 
title  offered  was  not  an  effectual  or  valid  title^  in  re- 


spect that  lyhyt  had  neither  power  to  sell  the  half  of 
tne  property,  not  to  adjudge  in  favour  of  himself,  Vn 
heirs  and  assignees. — IV.  That  although  the  ratifica- 
tion by  Maijory  Henderson  might  core  the  objection, 
yet  the  defender  was  not  bound  to  accept  of  it,  when 
he  had  previously  declared  the  transaction  at  aa  end, 
and  when  it  was  not  even  offered  till  a  delay  of  i?e 
months  after  the  term  of  entry.  The  Lord  Ordinary, 
on  lOtb  March  1832,  pronounced  this  interlocutor  :^ 

'*  Having  resumed  consideration  of  the  debate,  and  idTittd 
the  process,  finds,  that  by  missive-letters,  datedSSd  March  1690, 
the  defender  agreed  to  purchase  the  propertjr  mentioned  in  tbe 
summons,  at  the  sum  of  £900,  provided  his  agent,  upon  ex- 
amination, was  satisfied  with  the  titles,  and  the  pursuer  would 
warrant  the  property  free  from  all  incumbrances  and  serritudei, 
and  would  guarantee  the  rents  for  one  year  from  Whitsuodtj: 
Finds,  that  tbe  titles  having  been-  examined  by  the  defender's 
agent,  he,  on  4th  May,  addressed  a  letter  to  the  punuers 
agent,  pointing  out  three  objections  to  the  progress,  the  first  of 
which  was  not  well  founded,  and  is  not  now  insisted  in  as  a  de- 
fence against  the  action,^the  third  admitted  of  being  easily  ob- 
viated,  and  has  been  obviated  by  an  additional  stamp,— and  tbe 
second  being  an  objection  to  the  powers  of  a  trustee  wbo  wm 
feudallv  invested  in  a  pro  indiviso  ball  of  the  property,  to  dis- 
pose ot  it  for  the  purposes  of  tbe  trust,  if  well  founded,  was  re- 
moved by  the  ratification  of  the  person  who  had  the  TeRidiH7 
interest  in  the  trust-estate,  and  wbo,  of  coarse,  was  entitled  to 
call  the  trustee  to  account  for  his  management :  Finds,  that  tie 
said  letter  of  4tb  May  concludes, — «  In  my  opinion,  the  title 
is  not  good ;  and  until  I  get  good  reason  to  change  my  opinioii, 
I  cannot  recommend  the  title  as  a  valid  one ;'— and  after  men- 
tioning that  he  would  be  absent  for  three  weeks,  he  adda,— '  in 
the  meantime,  you  may  communicate  with  my  partner  :*  Finds, 
that  the  pursuer's  agent  wrote,  on  12th  July,  a  detailed  answer 
relating  to  the  objections,  maintaining  that  there  was  notbng 
material  in  the  objections,  and  sent  the  titles  again  for  considw- 
ation,  for  which  the  defender's  agent  gave  a  receipt,  *  to  Be 
reconsidered  by  him,  and  returned  on  demand  ;*  Finds,  twt 
before  doing  so,  the  defender's  agent  wrote  to  tbe  defender,  who, 
in  a  reply,  dated  15th  July  1830,  stated,  that  «  after  so  long  i 
delay,  indeed  it  was  too  late,  even  although  you  find  the  tute 
correct,  as  I  have  now  invested  the  money  I  intended  to  make 
the  puK'base  with  otherwise;' — and  concluding,  '  I  ^J.^Jl 
reason  to  presume  that  the  transaction  was  at  an  end :'  *w«» 
that  this  letter  was  transmitted  by  the  defender's  agent  to  tbe 
pursuer's  agent,  on  the  1 7th  July:  Finds,  that  there  was  no 
stipulation  in  the  agreement,  that  if  the  titles  were  not  com- 
pleted  by  the  term  day,  or  any  particular  day,  there  should  be  a 
resolution  of  the  bargain  ;  nor  is  it  alleged  that  the  defender,  er 
his  agent,  pressed  for  an  answer  to  the  letter  of  4tb  May,  or  in- 
timated that  the  titles  must  be  completed  by  a  particular  dj, 
otherwise  he  would  hold  the  transaction  at  an  end  r  Finds,  ttw 
as  the  right  was  truly  in  the  piu-suer,  and  the  objections,  where 
well  founded,  were  easily  obviated,  and  aa  the  subjects  were 
tenanted  at  this  time,  and  the  natural  possessioD  was  not  to  be 
taken  by  the  defender,  the  delay  in  answering  the  letter  of  w 
May  to  12th  July,  wa»not  such  as  to  entitle  the  defender  to 
resile,    without    giving    any  notice  or    making  any  deiwtt* 
to  have  the  title  completed,  under  the  penalty  of  the  bar- 
gain being  rescinded  on  failing  so  to  do :   Therefore,  ^*^'?* 
and  ordains  the  defender  to  fulfil  and  implement  his  part  of  tbe 
foresaid  missives  of  sale  and  agreement,  in  terms  of  tbe  libeii  <» 
the  pursuer  fulfilling  his  part:   Finds  the  defender  liable  in  «^ 
penses ;  allows  an  account  thereof  to  be  given  in ;  and  when 
given  in,  remits  the  same  to  the  auditor  to  be  taied ;  and  to  re* 
^oxt—Note If  the  defender  could  show  that  the  money  pro- 
vided for  bis  purchase  had  been,  in  consequence  of  the  incorrfrt 
state  of  the  titles,  invested  at  a  lower  rate  of  interest,  that  wott«<i 
have  been  a  jnst  claim  for  a  deduction  on  this  account  on  settliiJ? 
the  price ;  but  this  clearly  was  not  so.     Tbe  title,  by  the  tn»- 
tee,  is  in  1795 ;  since  that  period,  his  actings  had  been  t^q^^ 
ced  in,  and  the  property  had  since  been  sold  no  less  than  fit* 
times,  and  the  progress,  of  course,  examined  by  as  many  men  » 
business,  and  thought  unubjectionable." 
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The  defender  reclaimed,  and  in  addition  to  the  for- 
mer pleas  contended)  that  the  opinion  of  MrBaird  ought 
to  bare  been  commanicated  to  him,  which  was  not  done* 

Lord  Balgray. — Wberever  a  party  ia  his  correspondence  re- 
fers to  the  opinion  of  counsel,  I  think  he  is  bound  to  show  it. 
I  have  formed  a  very  clear  opinion  in  this  case.    As  to  the  delay 
which  is  foanded  on,  why  in  a  case  of  this  kind,  where  a  party 
purchases  a  subject  and  is  to  get  a  valid  title,  which  he  has  a  right 
to  demand,  there  is  always  soane  delay  in  the  matter.     It  can 
scarcely  ever  be  otherwise ;  and  if  the  purchaser  wants  to  limit 
the  time  within  which  the  title  is  to  be  furnished,  then  it  is  his 
duty  to  point  out  distinctly»  the  day  between  and  which  a  regular 
progress  must  be  given.    If  he  does  so,  and  a  progress — a  correct 
progress  is  not  produced  by  that  dav,  be  is  entitled  to  get  off,  if 
be  chooses,  as  no  longer  bound.     There  is  one  ingredient  in  this 
case,  which  I  think  very  material.    The  purchaser  merely  want- 
ed to  lay  out  his  money  on  this  house  as  an  investment— he  was 
not  to  enter  into  possession  himself — the  subjects  were  already 
let  to  tenants,  and  he  was  to  get  a  guarantee  of  the  rents  for  a 
whole  year : — so  what  injury  could  he  suffer?  If  be  had  thought 
the  delay  so  very  objectionable,  he  should  hafve  written,  stating 
that  he  would  be  off  from  the  bargain  unless  he  got  a  proper 
title  by  such  a  time.    If  he  had  done  this,  I  think  he  would 
bare  been  entitled  to  be  frfee.    Then,  as  to  the  title,  I  apprehend 
there  was  a  proper  and  regular  title  made  up  iiere.     I  maintain, 
in  .point  of  law,  that  Whyt  was  bound  to  adjudge  in  implement, 
in  order  to  make  up  a  proper  title  to  the  subjects  which  were 
not  specially  conveyed  by  the  trust-deed.     The  deed  was  a  mere 
general  conveyance  of  all  heritage ;  and  there  was  no  other  way 
than  that  which  was  followed,  to  make  up  a  title,  and  convey  to 
the  parties.     The  thing  is  done  every  day.     The  whole  estates 
of  Findlater  were  conveyed  in  this  way,  upon  a  deed  on  two  pa^es 
of  paper,  in  favour  of  Mr  Warrender,  as  trustee,  who  adjudged 
in  implement,  and  then  conveyed  in  terms  of  the  entail  directed 
to  be  made.     Therefore,  I  say  the  title  was  properly  made  up. 
Then  comes  the  question,  however — Was  Whyt  entitled  to  sell 
this  property,  or  not  ?  If  he  was  not,  it  was  a  breach  of  his  duty 
as  trustee,  to  do  so  ;  and  the  objection  might  be  made :  but  the 
moment  it  is  made  it  is  removed,  for  the  only  party  having  either 
right  or  interest  serves  herself  heir  to  the  granter  of  the  deed, 
and  ratifies  the  whole  proceedings. 

The  Lord  President, — I  am  of  the  same  opinion.  As  to  the 
delay,  I  am  ^uite  clear  that  if  he  meant  to  plead  upon  that,  the 
defender  should  have  stopped,  after  the  letter  of  1 2th  July.  But 
he  goes  on — he  borrows  the  titles  for  reconsideration,  and  a  long 
correspondence  afterwards  ensues. 

Lord  Craigie.-' As  to  the  title,  I  never  saw  one  more  correct 
in  every  reapecL 

•  L^rd  GHHe$,'—l  coBcar  in  general :  but  in  regard  to  the  pro- 
ceedings under  the  trust,  I  don't  think  they  were  quite  correct. 
The  tnist-deed  directs  the  trustees  to  convey  the  property  to 
Thomas  and  William  Henderson  in  liferent,  one  half  each,  and 
to  the  children  therein  mentioned  in  fee,  &c.  This  deed  is 
dated  in  1790,  and  the  eldest  and  only  surviving  son  died  in 
1794,  leaving  an  only  daughter,  a  noinor,  as  it  appears.  Whyt 
makes  up  titles  by  adjudication  in  implement, — that  might  be 
quite  right ;  but  then  he  sells  the  property  of  this  minor  without 
any  inquiry,  so  far  as  we  see  at  all,  as  to  the  necessity  of  such 
a  side.  I  conceive  this  was  an  exceptionable  title,  and  continued 
to  be  so  till  the  ratification  by  Marjory  Henderson.  I  concei>'e 
she  would  have  been  entitled  to  challenge  the  sale  at  any  time. 
But  all  that  is  now  cured ;  and  the  only  question  is,  whether  the 
delay  is  sufficient  to  free  the  defender  of  the  bargain  ?  I  think  it 
is  not.  He  should  have  been  off  at  once,  if  he  meant  to  give 
it  up.  I  must  say,  however,  that  it  was  most  unreasonable  not 
to  show  Mr  Baird's  opinion. 

The  Court  adhered  on  the  merits,  bat  altered  as  to 
expenses,  and  found  the  pursuer  only  entitled  to  those 
incurred  since  the  date  of  the  Lord  Ordinary's  inter- 
locutor. 

First  Division.-^Lord  Ordinary,  Medwyn. — Act,  Rutherfurd, 
H.  J.  Robertson.—^//.  Jameson,  Bum  Murdoch. — John  Dickie, 
W.S.,  and  Hugh  Handyside,  W,*S.,  Agents— Sir  R.  Dundas, 
Clcrk.-.[/.  r.  />.]  * 


bth  July  1832. 

Nob  4d7.-~W.  B.  K.  Lawu£,  &c.,  Purtuert,v,  James  Donald, 

&C.,  Defenders, 

Compensation-^Retention^-Imptttation  of  Interests — Circum- 
stances  in  which  interests  on  certain  clainu  connected  with  the 
manageinent  of  an  eitatet  of  which  a  sale  had  been  reduced,  were 
not  allowed  to  be  imputed  in  cjmpenscuion  of  the  rents  due  for 
the  period  of  wrongous  possession. 

The  estates  of  Redcastle  and  Bargattan  were,  in 
1727  and  1733,  respectively,  entailed  by  the  Heverend 
Walter  Lawrie.  In  1799,  both  stood  vested  in  the 
person  of  Walter  Sloan  Lawrie,  who  in  that  year 
sold  the  farm  of  £dgarton,  part  of  Bargattan,  for 
the  professed  purpose  of  reducing  the  land-tax  ou 
both  estates,  but,  as  alleged,  for  the  real  purpose  of 
enabling  the  seller,  also  the  purchaser,  to  acquire  the 
farm  in  fee-simple.  The  seller  died  in  iiiOi,  and  was 
succeeded  in  both  estates  by  W  illiam  Kennedy  Lawrie. 
He  reduced  the  sale  of  £dgarton  in  the  Court  of  Ses- 
sion. The  case  was  appealed.  Pending  the  appeal, 
which  was  dismissed,  the  pursuer  of  the  reduction 
died  in  1811.  At  his  death,  the  two  estates  were 
separated  under  the  destination.  Redcastle  went  to 
another  branch.  Bargattan,  of  which  the  pursuer  of 
the  reduction  had  the  absolute  disposal,  came,  under 
a  trust  executed  by  him,  into  the  hands  of  his  natural 
son,  William  Baillie  Kennedy  Lawrie,  who,  along 
with  the  trustees,  raised  a  supplementary  action  against 
the  representatives  of  Walter  Sloan  Lawrie  (defen- 
ders in  the  original  reduction),  condoding  for  remov<- 
al  from  £dgarton,  and  count  and  reckoning  for  the 
actual  or  valued  rents  during  possession.  The  actions 
were  conjoined.  The  Lord  Ordinary,  9th  February 
1819,  allowed  an  interim-decree  of  removing  to  bo 
extracted,  upon  the  pursuers  finding  caution  for  what- 
ever sum  the  defenders  might  instruct  as  due  to  them. 
The  respective  claims  of  parties  were  discussed  at 
length.  Those  of  the  pursuers  were : — l^.  The  rent 
payable  by  the  old  lease  from  the  time  when  the  succes- 
sion opened  by  the  death  of  Sloan  Lawrie  in  1801, 
down  to  its  expiry  in  1804.  2d^  The  yearly  worth  and 
avail  of  the  lands  from  1804,  when  the  old  lease  ex- 
pired, down  to  W^hitsunday  1819,  being  the  term  at 
which  the  Lord  Ordinary  decerned  the  defenders  to 
remove,  as  the  same  should  appear  by  proof.  S(/» 
Interest  on  the  rents  as  they  fell  due,  until  payment. 
The  defenders  counter-claimed — U/,  The  expense  of 
reducing  the  land-tax  ou  Bargattan.  2</,  Certain  al- 
leged debts  due  by  the  original  entailer  at  his  death 
io  174K  Se/,  Various  deductions,  such  as  property- 
tax,  stipends,  &c.  &c.  Of  these,  the  two  last  remain- 
ed undisposed  of.  On  these  the  report  of  an  account- 
ant was  obtained.  Cases  were  ordered,  and  reported 
to  the  Court,  who,  on  the  7th  of  December  1830, 
came  to  certain  finding^  regarding  the  entailer's  debts 
and  the  expenses  of  process,  and  remitted  to  adjust 
the  claims  of  parties  (Scottish  Jurist,  111.  p.  879)  un- 
der the  interlocutors  of  Court,  and  the  reports  of  the 
accountant  and  auditor.  The  defenders  chieAy  main- 
tained, that  they  were  entitled  to  compensation  in 
regard  to  the  purchase-money  of  the  lands,  (expended 
in  redemption  of  land-tax,  payment  of  the  entailer's 
debts,  &C.),  on  the  payments  out  of  which  they  con* 
tended  that  regular  interests  should  be  allowed  and 
imputed  against  the  rents  as  they  fell  due ;  and  that 
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the  plea  of  compensation  was  not  excluded  by  any  of 
the  findings  of  Court. — The  Lord  Ordinary,  24th  No- 
yember  1831,  ordered  cases,  and  made  avizandum  with 
them  to  the  Court,  21st  February  1832.     At  advising. 

Lord  Cringletie  thought  it  a  very  equitable  plea,  that  the  in- 
terest lost  upon  the  money  should  be  set  against  the  interest  lost 
upon  the  rents.  But  it  Mras  a  different  question,  if  this  plea 
was  excluded. 

Tfie  Lord  Justice-Clerk  was  anxious  to  have  the  views  of  the 
Lord  Ordinary  (Glenlee.)  Great  weight  must  be  given  to  the 
opinion  of  the  Judge  who  had  prepared  the  whole  case*  He 
thought  the  compensation  excluded.  For  50  years,  there  had 
been  no  hint  regarding  the  imputation  of  interests. 

Lord  Glenlee  thought  that  the  report  of  the  accountant  alto- 
gether excluded  any  such  plea.  Were  the  only  dispute  about 
the  application  of  the  payments,  the  question  would  be  different. 
But  where  the  claims  of  both  parties  were  disputed,  and  part 
only  of  each  was  sustained,  it  was  impossible  to  go  back,  and 
regard  one  of  them  as  having  been  a  liquid  debt,  to  the  effect  of 
imputing  interest  upon  it.     Such  a  claim  was  ill  founded. 

The  Court  '<  Repel  the  objections  of  the  defenders  to  the 
accountant*s  report ;  approve  of  the  additional  report,  and  de- 
cern in  favour  of  the  pursuer  for  the  sum  of  j£703,  with  inter- 
est thereon,  from  the  term  of  Whitsunday  1819,  and  till  pay- 
ment thereof:  Find  the  pursuers  entitled  to  the  expenses  of 
process  since  the  accountant's  report  was  objected  to/*  &c. 

Authorities  for  Defenders. — Lawries  v.  Spalding,  24th  July 
1764;  M.  15,612.  1592,  c.  141.  Cases,  M.  2566 ;  M.  2641-2. 
Br.  Synopsis,  411-12. 

Second  Divbion.—- Lord  Ordinary,  Glenlee— —>#er.  Skene, 
R.  Thomson. — /1U,  A.  Bell. — James  Dunlop,  W.S.,  and 
Vans  Hathom,  W.S.,  Agents — Mr  Thomson,  Clerk— [T.  C] 

6/A  July  1832. 

No.  498.— John  Tate,  &c.  PettHonen,  v,  John  PaiNOU, 

Be^wndeni, 

Execution— Cautioner — Liability — "BoxiA-^  A  judicial  factor  hatt- 
ing failed  to  oblemper  an  order  for  conngnation-^ut  i/ie  proceed^ 
in^$  which  led  to  that  order  having  taken  place  witlumt  the  knowledge 
of  hit  cautioner ;  and  the  creditort  in  a  ranking  and  tale  of  the 
tubjects  having  applied^  inter  alia,  for  the  transnitsion  of  the 
bond  of  caution  to  the  record  of  deeds^  for  execution  against  the 
cautioner — Ifeldt  that  the  cautioner  was  not  entitled  to  opjiose 
the  trantmixsion,  on  the  ground  that  the  amount  ordered  to  be 
consigned  was  more  than  what  was  truly  due ;  but  that  aii  ofr- 
jections  against  execution  on  the  bond,  when  transmittedf  were 
ojten, 

Rattray  wan  appointed  judicial  factor  on  an  heri- 
table subject,  in  regard  to  which  a  ranking  and  sale 
and  sequestration  were  brought.    On  the  7th  of  Fe- 
bruary 1832,  he  was  found  to  owe  a  balance  of  £1663, 
in  terms  of  a  report  by  the  Auditor  of  Court,  upon  a 
petition,  to  which  his  cautioner,  the  respondent,  was 
not  made  a  party.     This  he  was  ordered  to  consign, 
but  he  failed  to  comply  with  the  order.    And  the  pe- 
titioners, interested  in  the  ranking  and  sale,  after 
charging  him,  applied  by  petition  for  recal  of  his  fac- 
tory— for  an  order  on  him  to  lodge  a  continuation  of 
his  accounts — for  transmission  of  the  bond. of  caution 
from  the  clerk's  hands  to  the  record  of  deeds^  in  order 
to  execution  against  the  cautioner,— and  for  appoint- 
ment of  a  new  factor.    Rattray  consented  to  resign. 
But  the  cautioner,  on  whom  the  petition  was  served, 
opposed  it,  on  the  ground  that  he  wanted  delay,  so  as 
to  examine  into  the  ranking  and  sale  and  sequestra* 
tion,  and  into  the  conduct  oi'  the  creditors  and  Uattray. 
At  advising, 

Lord  Crinpletie  saw  no  objection  to  giving  up  the  hond.     No 
harm  was  done.     Every  thing  was  open. 


Lord  Meadowbank  observed,  that  if  the  Court  were  bound  to 
grant  the  prayer,  the  thing  was  dear.  But  if  they  had  a  dis- 
cretion,  they  should  consider  whether  the  party  now  resisting 
had  been  fairly  treated,  and  was  in  the  situation  in  which  he 
would  have  been,  had  he  been  duly  certified.  If  not,  he  should 
have  delay.  After  due  time  had  been  allowed  him,  the  bond 
might  be  recorded. 

The  Lord  Justice-Clerk  observed,  tiiat  the  order  bad  been  z^ 
plied  for,  only  after  failure  to  consign.  The  factor  must  be  he\d 
insolvent  if  unable  to  consign  when  ordered  so  to  do.  The  pe- 
titioners were  surely  entitled  to  record  their  bond. 

The  Court  **  Ordain  Robert  Rattray,  the  judicial  &ctor,  to 
lodge  with  the  Clerk,  quam  primum,  a  continuation  of  his  fac< 
tory  accounts  from  June  1881,  and  remit  the  same  when  lodged, 
to  the  Auditor  of  Court,  to  tax  and  report;  grant  warrant  to  the 
Clerk  of  Court  to  transmit  the  bond  of  caution  to  the  record 
of  deeds,  in  order  that  the  petitioner  may  obtain  an  extract 
thereof,  reserving  to  the  respondent,  Pringle,  any  objections  he 
may  have  against  execution  thereon ; — and  further,  the  Lordi 
nominate  and  appoint  the  within  Thomas  Lebum,  to  be  factoc 
on  the  property  within  described,  on  his  finding  caution  in  com- 
mon form,  and  decern ;  the  said  Robert  Rattray's  judicial  fac- 
tory being  hereby  recalled.** 

Authority  for  Respondent. — Moreland  o.  Spiott,  4th  De^ 
cemberl829;  Shaw,  VlII.  181. 

Second  Division. — Act,  Walker. — Alt»  Wliigham.— "Walker, 
Richardson  and  Melville,  W.S.,  and  James  Bridges,  W.S., 
Agents. — Mr  Feiiguson,  Clerk. — [T,  C] 

Gth  My  1832. 

No.  439.— Mas  Stewart's  Executors,  Advocators,  t. 
George  Woods,  &c.,  Respondents. 

Process — Prescription — Plea — Waiver — A  party  defender  iarin; 
pleaded  prescription  in  her  defences  in  the  Inferior  Court;  hari^ 
on  a  proof  being  ordered^  presented  no  reclaiming  petition^  or  ap- 
plication fitr  leave  to  advocate ;  and  having  gone  into  thai  propf-' 
Held,  that  her  representatives  cannot,  in  advocating  afnalJHdi- 
ment,  revive  tier  ptea  of  prescription  which  s/te  liad  virtuaUjf  aba- 
doned  in  the  Court  below. 

The  respondents  brought  an  action  aniinst  Mrs 
Stewart,  as  representing  her  deceased  husband,  a 
bookseller  in  Greenock,  lov  the  balance  of  an  account 
alleged  to  have  been  due  to  them  by  him,  at  the  time 
of  his  death.  Among  other  pleas,  both  prelimiuary 
and  on  the  merits,  she  urged,  on  the  merits,  that  of 
prescription,  in  her  defences  in  the  Inferior  Court 
On  the  10th  of  July  1829, 

«  The  Sheriff- substitute  having  resumed  consideration  of  tbe 
process,  with  the  duplies  lodged  fur  the  defender,  in  rf«pert 
tliat  she  is  executrix  nominated  by  the  deceased  Thonas 
Stewart,  and  also  confirmed  by  the  Comnaissary  of  R«jfr«*« 
and  he  left  no  heritage,  finds,  that  the  defender  is  the  only  pLt?; 
as  representing  the  said  defunct,  who  requires  to  be  called  in  »* 
action  of  constitution  :  Further,  in  respect  th&t  the  suromorisu 
the  present  action  libels  for  constitution  as  well  as  pa}iBfi( 
and  is  directed  against  the  defender,  as  executrix  of  the  d^ , 
ceased,  among  other  grounds  of  liability,  repels  the  prelimiBaiT 
defences,'*  &c. 

On  the  30th  of  October  1829,  I 

<*  The  Sheriff-substitute  having  resumed  consideration  of  rte  I 
process,  with  the  statements  minuted  for  the  parties,  and  bavij 
closed  the  record,  allows  the  pursuers  a  proof,  prout  de  j*^*^ 
the  defender*s  hile  husband  having  ordered  and  receiv^l  m 
goods  in  question,  and  of  what  is  set  forth  in  thecoiidcs»'w^^ 
as  connected  therewith,  and  to  the  defender  a  conjuocC  prv» 
tion." 

The  pursuers  led  a  proof, — ^the  defender  none.  OS 
the  27th  of  May  1831, 

"  The  Sheriff.substitute  having  resumed  consideration  cf-* 
I   process;  with  the  parole  and  written  evidence  adduced  l?  :« 
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parsuers:  Finds,  that  they  have  thereby  fully  instructed  the 
orders,  transmissions,  and  deliveries  of  the  parcels  of  goods  in 
question;  Therefoiie,  decerns  in  constitution  of  the  debt,  as 
concluded  for  in  the  summons,  and  further  decerns  against  the 
defenders,  Messrs  Kerr  and  Inglis,  as  executors  of  the  late  Mrs 
Janet  Webster,  the  original  defendier,  for  payment  to  the  pur- 
suers of  principal,  interest,  and.  expenses  as  concluded  for,  and 
for  the  dues  of  extract." 

Mn  Stewart's  execntora  advocated,  pleading  in  the 
Court  of  Session — I.  In  the  admitted  circumstances 
of  this  case»  no  sufficient  grounds  were  set  forth  in 
the  libel  on  which  the  action  was  founded,  to  warrant 
a  decreet  for  payment  against  the  late  Mrs  Janet 
Webster  or   Stewart.  —  IL    Supposing   that,  action 
conid  have  been  entertained  to  the  effect  of  decern- 
ing against  the  said  Mrs  Stewart,  qua  executrix  of 
her  deceased  husband,  as   it  was  not  disputed  that 
more  than  three  ye^rjs  had  elapsed  from,  the  date  of 
of  the  last  furnisbiog  alleged,  and  no  ipt^rrupMon  of 
prescription  was  ayei'red«  this  plea  was  well  founded 
in  itself,  and  ought  to.  have  been  sustained  by  the 
Sheriff. — III.  Any  procedure  adopted  inconsistent  with 
the  due  disposal  of  the  plea  Qf  prescription  is  noces- 
sarily  ineffectual,  and  cannot  support  the  decreet  which 
the  Sheriff  afterwards  pronounced  in  discegard  Qf  that 
plea. — IV.  As  it  was  not  alleged,  and  aA  it  was  not 
the  fact,  that  the  said  Mrs  Stewart  had  any  person- 
al knowledge  of  the  order  or  delive];y  of  the  goods 
in  question,  any  statement  m^de  by  her  on  that  sub- 
ject could  not  bar  the  plea  of  prescription. — Y-  Sup- 
posing, but  distinctly  denying,  that  the  ple^  of  pre- 
scription were  out  of  the  case,  the  record*  as  made 
up  by  the  respondents,  contains  no  termini  hab'des 
for  a  decerniture  against  the  said  Mrs  Stewart,  or 
against  the  advocators  as  coming  in  her  stead. — VL 
On  the  same  supposition,  but  with  the  same  explicit 
denial,  the  advocators  maintain, — \st^  That  the  proof 
which  was  led  does  not  ^pply  to  the  record;  and, 
2//,   That   it  does  not  amoij^nt  to  evidence  of  any 
thing  which  could  charge  the  represeutatives  of  the 
Jate  Mrs  Stewart  with  payment  of  the  account  sued 
for. — VII.  The  judgment  brought  nnder  review,  sup- 
posing it  to  bo  well  founded,  in  holding  the  alleged 
debt  to  be  instructed,  is  erroneous,  in  so  far  as  it  does 
not  restrict  the  decerniture  to  a  proportional  amount 
of  the  funds  in  the  hands   of  the  advocators,  qua 
executors  of  the  said  Mrs  Stewart,  regard  being  had 
U)  the  extent  of  the  other  claims  against  the  advoca- 
tors, which  they  are  bound  to  satisfy.    The  respon- 
dents pleaded — I.  The  deceased  Mrs  Stewart,  as  exe- 
cutrix,  and   confirmed  to  her  husband,  or  at  least 
as  having  accepted  of  a  disposition  or  assignation  to 
his  means  and  estate,  with  the  burden  of  his  debts, 
was  liable  for  the  debts  of  her  said  husband* — 1 1*  The 
respondentf)  having  raised  their  action  fur  the  d^bt  in 
question  against  the  9aid  Mra  Stewart,  and  the  advo- 
cators having  taken  up  the  process  a$  her  executors, 
are  liable  to   the  same  conclusions  as  were  directed 
against  her.-T-III.  It  is  fully  instructed  by  ^he  evidence 
in  the  Inferior  Court,  th^t  the  goods  in  question,  as 
stated  in  the  respondents'  condescendence,  were  or- 
dered by,  and  delivered  to  the  said  Mrs  Stewart*s  said 
liusband,  and  there  is  nothing  to  elide  the  presuinp- 
tion,  that  the  price  of  them  was  resting-owing  at  the 
time  the  said  action  was  raised. — IV*  Although,  at 


the  time  the  action  was  raised,  more  than  three  years 
had  elapsed  from  the  date  of  the  last  furnishings ;  yet, . 
the  prpof  aJlpwrjBd  in  the  Inferior  Court  was  perfectly 
competent,  in  order  to  establish  an  interrjiption  of 
prescription,  and  that  it.  applies  with  perfect  correct- 
ness to  the  record,  which  contains  a  distinct  state- 
ment of  circumstances,  amounting  to  such  an  interrup- 
tipn,  and  which  circumstances  are  allowed  to  be  proved 
by  the  terms  of  the  judgment  ordering  the  proof.— V.  ^ 
That  the  acknowledgement  of  the  debt,  and  the  partial 
payment  of  it  by  the  late  Mrs  Stewart,  as  instructed 
by  the  proof,  are,  in  the  circumstances  of  the  case, 
sufficient  to  bar  the  plea  of  prescription. 

«  The  Lord  Ordinary  (lOth  March  1832,)  having  heard  par- 
ties*  piD^Hrators,  and  considered  the  closed  record  and  proof, 
Finds  that  the  action  was  originally  brought  by  the  respondents, 
against  the  late  Airs  Janet  Webster  or  Stewart,  as  the  executrix 
of  her  husband,  Thomas  Stewart,  for  the  price  of  a  quantity  of 
paper,  ftirnished  to  the  said  Thomas  Stewart  by  the  respondents,  ' 
and  that  the  action  i&  now  insisted  in  against  the  advocators,  her  . 
executors :  Finds,  th^t  the  said  isrigiual  defender,  by  her  plead- 
ings in  the  Inferior  Court,  waived  the  plea  of  prescription,  in 
regard  to  the  constitution  of  the  debt,  and  went  to  proof  with 
the  respondents,  in  the  question,  whether  or  not  the  goods,  of 
which  the  price  was  churned,  bad  been  forwarded  to  and  received  < 
by  Xbomas  Stewart,  her  husband  :  Finds  it  established  by  the 
proof,  that  the  goods  were  forwarded  to,  and  received  by  Thomas 
Stewart:  Finds  that  it  was  admitted  by  the  orii^nal  defender, 
in  her  defences,  that,  in  March  1826,  within  three  years  from  ; 
the  furnishing  of  the  goods,  she  received  intimation  of  the  exis- 
tence of  the  claim,  and  paid  '  the  three  pounds  credited  in  the 
account  produced  with  the  summons :'  Find,  that  while  she,  in 
her  pleadings,  avers  that  this  payment  was  made  in  error,  she 
describes  that  error  to  have  consisted  in  making  the  payment 
before  she  had  obtained  information  that  the  goods  were  never 
received  by  her  husband  :   Finds  that  these  statements  by  the 
original  defender,  are  necessarily  inconsistent  with  the  sup]>os^ 
tion  of  the  price  of  the  goods  having  been  paid,  and  substantially 
amount  to  an  admission,  that  no  payment  but  the  three  pounds 
ever  was  made :  Therefore,  repels  the  plea  of  prescription  ip 
regard  to  testing-owing,  and  remits  the  case,  nmiAicUer,  to  the 
Sheriff,  and  decerns :  Finds  the  respondents  entitled  to  expen- 
ses, aod  allows,  an  account  thereof  to  be  given  in,  and  to  be  taxed 
by  the  auditor." 

The  advocators  reclaimed,  praving  to  have  the  plea 
of  prescription  sustajped.    At  advising, 

The  Lord  Justice-Clerk  observed,  that  Mrs  Stewart  could  have  ' 
applied  for  leave  to  advocate  as  to  the  mode  of  proof,  if  she  had 
be^n  desirous  to  stand  by  her  plea  of  prescription.  The  inter- 
locutor contained  po  objectionable  findipg.  She  was  not  tram- 
melled by  having  two  separate  defences.  She  should  have  said, 
«•  The  proof  proposed  is  utteriy  incompetent"  But  instead  of  ' 
doing  so,  she  had  joined  issue  on  the  proof.  It  was  too  Ute 
now  to  go  back  upon  the  plea  of  prescription. 

Lord  Crii^ielie  supposed  that  it  was  not  intended  to  dispute 
the  facts,  and  that  the  only  question  was  that  of  prescription. 
Mrs  Stewart  could  have  presented  a  reclaiming  petition  in  due 
time  to  the  Sheriff.  But  she  had  done  no  such  thing.  Now 
that  ?he  was  dead,  it  would  be  the  haght  of  injustice  to  sustain 
the  plea  of  prescription. 

The  Court  adhered. 

Second  Division.— Lord  Ordinary,  Fullerton.— ^c/.  Jame-  . 
son,  A.  M'Neii.— ^/^.  Dean  pf  Faculty  (Hope),  Cheape — 
James  Stewart  and  Thomas  Lebum,  Agents.— Mr 
Clerk,  IT.  C] 

6/^  Jtf/y  1S32. 

No.  440.— Mas  Mackenzie,  Pvrsuer,  v.  Hbe  Ceeditoks, 

Defenders. 

Ceshio— Pension^Fow«»rof  Attoivey— Circwi»«/an«i  in  which 


568 


THE  SCOTTISH  JURIST. 


[July 


JC28  W€U  assigned  of  a  Government  pension  of  £00,  in  granting 
'   a  cessUh^Power  of  attorney  granted  to  recover  the  whole,  and 
pay  ii  over  as  decerned  for  by  t/te  Court^-RecommendaiioH  to 
Secretary  at  War, 

This  cessio  was  pjiniued  by  the  widoir  of  an  officer, 
enjoying  £60  annually  of  pension,  and  her  four  chil- 
dren £70  annually  from  the  Compassionate  Fund. 
The  creditors  asked,  in  consequence  of  certain  ar- 
rangements, the  precise  sum  of  £28  to  be  assigned 
from  her  pension.  Over  the  £70  she  had  no  control. 
And  it  affected  the  question,  only  in  so  far  as  that 
separate  provision  for  the  children  relieved  her  from 
the  expense  of  their  support,  and  left  her  pension  to 
that  extent  free. 

The  Court  granted  the  cessio^  on  assignation  of  the 
£28;  and,  in  consequence  of  a  suggestion  that  the 
War  Office  did  not  pay  attention  to  the  decree,  unless 
there  was  a  power  of  attorney,  they  ordained  her  to 
grant  a  power  to  an  army  agent  to  draw  the  whole 
pension,  and  pay  it  over  according  to  the  decree ;  and 
recommended  to  the  Secretary  at  War  to  give  effect 
thereto ;  and  ordered  each  party  to  pay  a  proportion 
of  the  fees  of  the  power  of  attorney. 

Authority  for  Creditors. — Robertson,  1830,  First  Division. 

Second  Division — Aet>  Maitland.<^^/i.  R.  Bell.-»-Mr  Tbon- 
son.  Clerk.— [r.  C] 


6/ A  July  1832. 

t^Q.  441. — CaaiSTOruER  Kerb,  Punuer,  v,  Hugh  Brennea, 

&c..  Defenders. 

Factor  Loco  Tutoris — Cautioner — Bond  —  Obligation — Act 
of  Sederunt,  17th  February  MdO-^A  fitetor  loco  tutoris 
wider  the  Act  of  Sederunt  1730,  harnng  bound  himself  and  hit 
cavtioner,  their  heirs,  executors  awl  successors,  to  do  exact  dUi^ 
gence  in  his  said  duty,  and  in  conformity  to  the  Acts  of  Sederunt 
and  practice  of  Scotland ;  but  not  having  bound  themselves,  as 
usual,  in  addition,  to  render  a  just  account  of  his  intromi$sumSf 
^c,  to  make  payment  as  required,  j;c.,  and  to  perform  every 
duty  incumbent  on  him  as  factor — Held,  nevertheless,  that  the 
liability  of  the  cautioner  was  equal  to  that  of  other  such  cantion' 
firs, 

James  Bremnerwas  appointed,  in  November  1795, 
factor  Iffco  tutoris  to  Mrs  Haliburton  or  Maxwell,  a 
widow  lady,  who  had  become  imbecile.  The  deceas- 
ed Hugh  Bremner  became  his  cautioner  by  a  bond, 
1st  December  1795,  which  narrated  the  presenting  of 
a  petition  in  July  1795,  and  bore,  that 

**  the  said  Lords,  by  interlocutor  of  the  1 1th  Jaly  last,  super- 
seded consideration  of  said  petition  to  the  6th  sederuntpday  of 
November  then  ne^t,  in  so  far  as  concerns  the  nomination  of  a 
factor  loco  tutoris ;  and,  in  the  metuitime,  authorised  and  ap- 
pointed me  as  interim-factor  for  the  before-ides^ed  Mrs  Ma^c- 
well,  to  the  effect  only  of  pny  uplifting  and  dischar^ng  the  an- 
nuity due  to  her  at  Whitsunday  lust,  and  taking  the  custody  and 
keeping  of  her  paraphernalia,  I  always,  before  extract,  finding 
caution  in  terms  of  the  Acts  of  Sederunt :  In  terms  of  whiph 
interlocutor,  I  found  caution  as  before  directed,  conform  to  bond 
of  caution  subscribed  by  me  and  Hugh  Brenner,  accomptant  in 
Edinburgh,  as  my  cautioner,  dated  the  t20th  dny  of  July  last ; 
and  an  interim  act  of  factory  was  accordingly  extracted  in  my 
favour: — And  the  said  petition  having  been  again,  upon  the  21st 
day  of  November  1795  years,  moyed  in  presence  of  the  said 
Lords,  the  counsel  for  the  petitioners  represented  that  it  was 
not  only  the  desire  of  the  petitioners,  the  nearest  relatiotos  on 
|he  father's  side,  that  I  should  be  continued  factor,  but  there 
MTi^s  also  a  letter  produced  from  the  nearest  of  kin  on  the  mother's 
jSide,  addressed  to  me,  requesting  uie  to  continue  the  factory ; 


which  being  considered  by  the  said  Lords,  they  nominated  and 
appointed  me  to  be  factor  loco  tutoris  to  the  before-designed  Mrs 
Maxwell,  with  the  usual  powers,  while  she  continues  anfit  to 
manage  her  own  afTairs,  I  always  finding  caution,  before  extnct, 
in  terms  of  the  Act  of  Sederunt: — And  now  seeing  I  am  con- 
tent to  accept  of  the  said  factory,  and  to  find  caution  in  terms 
of  the  last  mentioned  interiocutor :  Therefore,  wit  ye  me,  the 
said  James  Bremner,  as  principal,  and  the  said  Hugh  Bremner, 
aocomptant  in  Edinburgh,  as  cautioner,  surety  and  full  debtor, 
with  and  for  me,  to  be  bound  and  obliged,  likeas  we  do  hereby  - 
bind  and  oblige  us,  jointly  and  sevendly,  our  heira,  executon 
and  successors  whomsoever,  that  I,  the  said  James  Bremner, 
shall  do  exact  diligence  in  performing  my  diitv  as  factor  toco 
tutoris  foresaid,  and  that  in  conformity  to,  and  in  terms  of  tbe 
said  Lords,  their  Acts  of  Sederunt  thereanent,  in  all  points,  and 
the  daily  practice  of  Scotland :  And  I  the  said  James  Bremner, 
bind  and  oblige  me  and  my  foresaids,  to  free  and  relieve  my 
said  cautioner  and  his  foresaids,  of  their  cautionary  for  me  in 
the  premises,  and  of  all  cost,  scaith,  damage,  interest,  or  ex- 
penses he  or  they  may  happen  to  sustain  or  incur  therethrough, 
in  any  sort  $  and  we,  both  principal  and  cautioner,  oonscnt,"  &c. 

Then  folloived  the  ordinary  clause  of  registration, 
and  the  factor  entered  on  the  execation  of  his  of« 
fice. 

James  continued  in  the  management  till  his  death 
in  June  1826.  The  porsaer  was  appointed  curator 
bonis  in  June  1827,  and  nused  an  action  of  count  and 
reckoning  and  damages,  against  the  representatives 
and  trastees  of  James  Bremner.  He  obtained  interim 
decree,  3d  July  1828,  for  £S942;  and,  yuoad  ultra,  ^ 
general  remit  was  made  to  an  accountant.  The  re- 
presentatives of  the  deceased  Hugh  suspended  a 
charge  on  t^is  decree.  And  thereafter,  the  pursuer 
brought  an  action  for  the  amount,  against  the  defen- 
ders, and  Greig,  a  tutor  and  curator  and  also  factor  for 
the  tutors  and  curators  of  some  of  them,  as  introniit- 
ting  with  the  estate  of  the  said  Hugh  Bremner,  who 
had  died  in  1804,  pleading — I.  The  late  Hugh  Brem- 
ner was,  at  the  time  of  his  death,  liable  to  the  pur- 
suer's constituent,  under  the  cautionary  obligation 
above  set  forth,  for  the  whole  intromissions,  admini- 
stration and  management  of  the  said  Jamea  Bremner, 
in  his  character  of  factor  loco  tuloris. — II.  After  the 
late  Hugh  Bremner's  death,  the  said  cautionary  obli- 
gation continued  in  effect  against  his  legal  represen- 
tatives ;  and  that  not  only  in  so  far  as  regarded  the 
past,  but  in  so  far  also  as  regarded  tbe  future  intro- 
missions, and  administration  add  management  of  the 
said  James  Bremner. — III.  The  defenders  have,  one 
and  all  of  them,  but  more  especially  the  defender  Mr 
Greig,  incurred  an  universal  passive  title,  and  are 
liable  for  the  whole  debts  of  tbe  said  Hugh  Bremner. 
— IV.  Even  if  they  had  not  incurred  such  nniversal 
passive  title,  thev  must,  at  all  events,  be  liable  in  the 
debt  here  libelled,  as  having  actually  intromitted  with 
more  than  its  amount. 

The  defenders  pleaded,  in  limine  —  I.  As  the 
defender,  Mrs  Bremner,  does  not  represent  her  de- 
ceased husbimd>  she  is  not  liable  for  any  of  his  debts 
or  obligations. — II.  The  defender,  Hugh  Bremner,  i< 
aUo  entitled  to  absolvitor,  as  not  having  been  served 
heir  to  his  father,  nor  being  executor,  nor  otherwise 
representing  him  on  any  passive  title. — III.  The  de- 
fender, Grace  Sanderson,  is  also  entitled  to  absolvitor, 
as  nut  representing  in  any  way  either  her  mother  or 
grandfather. — IV.  The  defenc^r,  Thomas  Sandemn, 
also  i>lead9,  that  the  action  cannot  be  maiutaiiiiHl 
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against  him,  (Int,)  Becaose  he  does  not  himself  re- 
present the  deceased  Mr  Brerooer ;  and,  (2diy,)  Be- 
cause, suppoi»ing  his  wife  to  have  been  liable,  as 
her  father  8  representative,  which  is  denied,  the  de- 
fender does  not  represent  her,  and  cannot  be  liable 
for  a  debt  not  claimed  from  either  her  or  him  dar- 
Ing  the  subsistence  of  the  marriage. 

On  the  Merits — I.  A  cautionary  obligation  being 
itrktistimi  juris,  the  obligation  libelled  on  cannot  be 
extended  beyond  its  narrowest  signification.     But  it 
imposes  on  the  cautioner,  his  heirs,  executors  and  suc- 
cessors, the  duty  only  of  seeing  that  the  factor  shall 
do  exact  diligence,  and  not  that  he  should  account  to 
those  having  interest  for  the  sums  which  he  might  re- 
cover ;  while  the  summons,  so  far  from  libelling  that 
the  factor  had  failed  to  do  such  diligence,  proceeds  on 
the  assumption,  that  he  had  actually  recovered  the 
property  of  his  ward,  and  concludes  against  the  de- 
fenders, in  respect  of  the  factor's  alleged  failure  to  ac- 
conntfor  the  property  so  recovered. — II.  The  said 
obligation  is  long  ago  prescribed,  whether  prescription 
shall  be  held  to  run  from  the  date  of  the  bond,  or  from 
the  period  at  which  the  several  sums  upliftable  during 
the  lifetime  of  the  cautioner  became  due,  and  ought 
to  have  been  recovered  and  secured  by  the  factor. 
The  obligation  is  of  a  sort  that  cannot  competently 
he  held  to  refer  to  a  tract  of  time  subsequent  to  the 
death  of  the  party  granting  it.    But  the  septennial 
prescription  has  run  more  than  three  times  over  since 
the  death  of  Mr  Hugh  Bremner. — III.  The  factory 
having  been  granted  under  the  Act  of  Sederunt  1730, 
which  contemplates  merely  a  temporary  appointment, 
and  at  the  instance  of  those  to  whom  it  was  compe- 
tent to  obtain  a  regular  cognition  of  the  person  who 
was  the  subject  of  the  curatory,  it  is  a  perversion  of 
the  nature   of  the  obligation  undertaken  by  the  cau- 
tioner to  hold  it  eflFectual  against  him,  or  the  defen- 
ders, as  representing  him,  during  a  period  of  thirty 
years — the  latter  being  all  along  kept  in  ignorance  even 
of  its  existence* — IV.  Mrs  Maxwell's  next  of  kin  be- 
ing the  parties  on  whose  application,  and  for  whose 
behoof  and  interest,  according  to  the  Act  of  Sederunt, 
the  factor  was  appointed,  who  had  power  to  call  him 
to  account,  and  to  enforce  the  performance  of  his  duty, 
and  for  whose  beboof  the  present  action  is  carried  on, 
they  were  bound  to  attend  to  the  mode  in  which  the 
factor  conducted  himself,  to  take  care  that  a  new  cau- 
tioner was  appointed  on  the  death  of  Mr  Hugh  Brem- 
ner, to  intimate  to  his  children,  or  those  acting  for 
them,  that  the  factor  was  neglecting  his  duty,  and 
that  they  held  them  bound  under  the  cautionary  obli- 
gation ;  and  having,  during  twenty-five  years,  taken 
no  one  step  in  relation  to  the  matters  now  mentioned, 
but  neglected  their  own  duty  and  interests  in  them  all, 
they  are  not  entitled  to  take  the  benefit  of  the  obliga- 
tion, whatever  its  effects  otherwise  might  have  been. 
-^V.  Supposing  the  obligation  to  be  available  to  any 
extent,  the  claim  can  refer  only  to  the  sums  which 
became  due  by  the  factor  during  the  lifetime  of  the 
original  cautioner, — the  proper  conetruction  of  the 
bond  being,  that  the  heirs,  executors  and  successors 
of  the  cautioner  should  be  liable  for  what  became  due 
during  the  cautioner's  life. — VI.  The  defender,  Alex- 
ander Greigy  having  acted  in  bona  Jide  in  bin  office  of 


factor,  and  having  no  funds  belonging  to  the  deceased 
in  his  hands,  and  neither  being  his  representative,  nor 
having  committed  vitious  intromission,  be  cannot  be 
liable  in  any  part  of  the  sum  claimed,  supposing  it  to 
be  due. — Vll.  The  other  defenders,  being  neither 
heirs,  executors  nor  successors,  can  be  liable  only  on 
the  ground  of  vitious  intromission,  which  none  of 
them  have  had. — VIII.  Were  the  claim  itself  such  as 
could  be  maintained  against  any  of  the  children  of 
Mr  Bremner,  the  pursuer  would  be  barred  from  in- 
sisting in  it,  by  having  delayed  to  raise  his  action  till ' 
after  th^  expiry  of  the  anni  utiles^  during  which  they 
might  have  raised  a  reduction  of  any  acts  done  during 
their  minority  inferring  a  representation  of  their  fa- 
ther. • 

'*  The  Lord  Ordinary  (8d  March  1831,)  having  heard  par- 
ties' procuratorB,  Sustains  the  defences  of  Grace  Sanderson  and 
Thomas  Sanderson;  assoilzies  them  from  the  conclusions  of  the 
action,  and  decerns:  Finds  them  entitled  to  expenses,  of  which 
allows  an  account  to  be  given  in,  and  to  be  taaced  by  the  Audi- 
tor :  Quoad  uUrth  appoints  the  parties  to  state  their  pleas  in  . 
casea,  to  be  given  in  on  or  before  the  first  box^ay,  and  to  be 
revised  and  re-lodged  on  or  before  the  second  box-day  in  the  en- 
suing vacation,  and,  when  so  lodged,  makes  avizandum  to  him- 
self therewith.** 

He  thereafter  reported  the  cases  to  the  Court.  At 
advising, 

Lord  Meadowbani  observed,  that  it  might  be  very  true,  that,  at 
Hugh  Bremner*s  death,  the  obligation  against  him  was  transferred 
against  somebody.  But  against  whom?  If  there  was  nothing  due  at 
bis  death,  in  what  way  was  the  intromitter  to  be  liable  for  debts 
afterwards  contracted.  The  other  tutors  should  have  been 
called.  A  person  who  had  appointed  Greig  bad  not  been 
called.  His  representatives  should  now  be  called.  Till  the 
amount  of  the  debt  due  should  be  ascertained,  nothing  could  be 
found  against  Hugh  Bremner.  As  to  Mr  Greig,  he  acted  both 
as  curator  and  as  factor.  The  summons  did  not  say  in  what 
capacity  be  had  been  called.  But  be  produced  these  charaGtera 
as  forming  a  colourable  title  of  intromission.  So  there  were 
no  termini  habiies  for  subjecting  him,  while  the  other  tutors,  his 
constituents,  were  not  called. 

Lard  CringUtie  held,  that  the  heirs,  executors  and  successors, 
had  become  principal  debtors.  The  libel  should  have  concluded 
against  them  as  principals,  after  the  decease  of  Hugh.  Vitious 
intromission  was  not  Uke  geitio  pro  herede — for  the  fact  of  intro- 
mission was  enough^-the  adoption  of  a  particular  character  was 
not  necessary.  But  it  was  plain,  that  supposing  the  children  to 
have  continued  to  be  cautioners,  the  vitious  intromission  was  at 
an  end ;  for  they  were  liable  as  for  their  own  proper  debt.  Vitious 
intromission  applied  to  the  creditors  of  the  deceased,  but  not  to 
those  of  the  next  of  kin.  He  was  sorry  for  it ;  but  he  thought 
Hugh  Bremner  liable,  in  so  £sr  as  he  bad  received  part  of  the 
money. 

Tlie  Lord  Justice-Clerk  thought  that  a  great  many  points  must 
be  decided,  before  the  Court  could  say  what  was  to  be  re- 
covered under  this  summons.  There  was  one  point  on  which 
nothing  had  been  said,  viz.  the  question  whether  the  bond  now 
uiiged  was  good  against  neither  party.  It  appeared  from  the  Juri- 
dicial  Styles,  that  the  usual  terms  were  broader.  And  it  was  said, 
that  because  security  had  been  found  to  do  exact  diligence,  the 
obligant  was  bound  merely  for  the  recovery  of  the  estate.  But 
it  was  plain,  from  the  Act  of  Sederunt  1790,  that  an  obligation 
to  do  exact  diligence  under  it,  included  an  obligation  to  pay  ov9r 
when  ordered.  The  heirs  and  successors  of  the  cautioner  were 
taken  bound  with  him.  Intromitters  with  his  estate  would  be 
liable  to  the  extent  of  the  estate*  if  they  duly  intromitted,  and 
for  the  whole,  if  unduly.  But  the  diflkulty  was,  whether  the 
liabib'ty  survived  the  cautioner,  in  regiad  to  transactions  subse- 
quent to  his  death.  For  how  was  such  an  obligation  to  be  enforced 
against  infant  children?  There  was  nothing  in  the  papers  to 
relieve  the  difficulty.    As  to  Greig,  he  was  liaUej  as  tutor,  to  no 
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greater  extent  than  the  others.  And  if  be  ivas  to  be  made  liable 
ad  faetor,  hia  comtttuentfl  aboald  be  in  the  field.  He  thought 
the  absolntor  of  the  daughter  and  her  busbaad  extnordinary; 

Lord  Gienlee  observed,  that  the  obligation  was  incurred  by  the 
defenders,  through  the  representation  of  Hugh  Bremner,  yet  it 
\vas  an  obligation  for  a  debt  truly  their  own.  It  was  strangf!  to 
treat  an  infant  so,  when  the  very  foundation  of  the  liability  was 
implied  consent  Even  a  naiiior  could  generally  be  restored 
against  a  cantioiiarjr  obligation*  A  child  could  never  be  made 
to  pay  all  its  ancestor's  debts,  on  the  ground  of  vitious  intro- 
mission. It  was  a  mat  pity  that  Hugh  Bremner  had  not  exe- 
cuted a  general  settlement. 

The  Coart 

"  Repel  the  oh^ction  pleaded  by  the  defenders,  to  the  form 
of  the  bond  granted  by  tne  late  James  Bremner,  as  principal, 
and  the  late  Hugh  Bremner,  as  cautioner*.  But- belbre  further 
answer,  remit  to  Thomas  Robertson,  accountant  in  Edinburgh, 
to  inquire  and  ascertain  what  sum,  if  any,  was  due  by  James 
Bremner,  as  factor  toco  tutoriSf  at  the  death  of  the  said  Hugh 
Bremner,  and  to  report  the  result  to  the  Court ;  and  further, 
authorise  the  accountant  to  inquire  and  report,  what  payments,  if 
any,  have  been  made  by  the  factor,  subsequently  to  the  death  of 
hia  said  cautioner." 

Authorities  for  Pursuer.— .BelPs  Com.  L  358-0,  et  te^f^^  and 
Authorities  there,  also  p.  860.  Biyee  t .  GrahaBi,^di  January 
1828;  Sh.  and  D.  University  of  GUaagow,  18th  November 
1790;  M.  2106.  Commercial  Bank,  Aberdeen,  4th  February 
1801.  Paterson,  5th  July  1808;  F,  C.  Kemp,  17th  June 
1821  ;'Sh.  and  D.  Cuningham  o.  Bell,.  8th  February  1827 ; 
Sh.  and  D.  Maxwell,  March  28»  1632;  M.  9971.  Brown, 
16th  July  1671 ;  M.  2734. 

Authorities  for  Defenders.^ Coult  o.  Angus,  12th  July 
1749;  M.  17,040.  Jurid.  Styles,  II.  PO.  A.  S.  17th  February 
1730.  Bryce  v.  Graham ;  Sh.  and  O.  VI.  430.  Ersk.  III.  3. 66 ; 
7,  23;  9,  49,  52,  53,  and  Cases  there.  University  of  Glasgow  v. 
Millar,  18th  November  1790;  M.  2106.  Brodie*s  Supplement 
to  Stair,  p.  929.  Gardner  v,  Pearsons,  2dth  November  IStO. 
£wing*s  Trusteea,  &c  v.  Farquharson,  25th  February  1829; 
Sh.  and  D.  VIL  464.  Fei^sson  v,  M'Gachen,  Ilth  March 
1 829 ;  Sh.  and  O.  VII.  580.  Dickie  v.  Gutzmer,  27th  Febniarv 
1828 ;  Sh.  VI.  637.  Dick  v.  Nisbet,  dOth  November  1697 ;  M. 
2090.  Fell  on  Mercantile  Guarantees,  2d  Edit,  p.  178-85. 
BeU  Com.  I.  276-7.  Dicta  in  Smith  v.  Bank  ot  Scotland, 
House  of  Lords ;  1.  Dow,  296.  Didki  in  Thomson  v.  Bank  of 
Scotland,  Ilth  June  1824;  Sh.  App.  II.  316.  Duncan  v.  Por- 
terfield,  13th  December  1826;  Sh.  V.  111.  Smith  v.  Camp- 
hell,  24th  June  1829 ;  Sh.  VII.  788L  Mein  v.  Hardie,  Sec.  19th 
January  1830;  Sh.  VIII.  346. 

Second  Division.-«Lord  Ordinary,  FuUerton. — ^d.  Ivory.— 
Jin.  Pyper.— William  Murrav,  W.  8.,  and  Hi«h  Brenner,  W.  S., 
Agents.-^Mr  Menzies,  Clerk.— [T.  C] 

7tk  July  1832. 

No.  442.— THOikfAfk  Itami,  Jdpoeaior  f  P^rmiei^t  e.  Ancm- 
BALD  B&ocx  (RsNNfE*9  TnuflfTBB),  RupondMiU  ^  D^Smder, 

Sale — Delivery — Insolvency— Process — Judges  equally  di- 
vided in  Opinion — Proof — Parole — A  party  having,  at  a 
pubtic  roup,  purchased  various  tots  ofcattte^  and  grattted  bttlsfar 
the  prices  and  the  cattle  having  remained  on  the  setter's  Jarnit 
but  several  of  the  lots  having  been  delivered  to  the  purchaser ; 
and  the  seller  having  become  insolvent,  although  not  rendered 
legally  bankrupt,  vfhen  the  delivery  of  the  remaining  cattle  was 
demanded ;  and  it  having  been  offered  to  be  proved  by  parole, 
that  the  auctioneer  at  the  sale  stated  that  the  lots  should  be  held 
as  delivered,  so  so&n  as  they  were  hnoched  down  to  the  purchaser : 
-^the  whole  Court  having  been  equally  divided  in  opininn  as  to 
the  question  of  delivery^- Held,  I.  That  the  rule  in  such  cases 
was,  that  one  of  tlu  Judges  should  decline  voting. — //.  That 
the  property  of  the  catlle%  aWiough  undelivered,  was  ptused  to 
the  purchaser. '-'II I,  TItat  it  Was  not  competent  to  prove  by  pO" 
role  evidence,  any  statement  by  an  auctioneer,  not  in  the  articles 
of  roup, 

John  RenDie  of  Phantassie>ancxten9iTe  cattle-dealer 


and  fanner,  adrerfciaed  a  sale  by  pnMio  ronpi  of  a  large 
number  of  cattle  and  sheep,  to  take  place  on  27th  and 
28lh  July  1829.  There  were  written  articles  or  con- 
ditions of  roup,  whtob,  inter  alia^  provided, 

"  Ist,  The  stock  to  he  put  up  in  lots,  and  knocked  down  to 
the  highest  offerer,  and  afterwards  to  be  at  the  risk  of  the  pnr- 
chaser.  2d,  The  stock  to  be  kept  fourteen  days  by  the  expoier ; 
or  if  the  purchaser  should  prefer  lifting  in  equal  proportions, 
commencing  the  first  week,  then  the  last  portion  will  be  kept 
one  month  from  the  day  of  the  sale.  3d,  The  purchaser  to  pajr 
read^  money,  or  grant  bills  at  two  months,  with  security,  before 
leaving  the  sale,  for  the  stock  purchased  by  him ;  fire  per  cent 
diflconnt  to  be  allowed  for  ready  money.  4tfA,  Richard  Chapman, 
auctioneer,  is  appointed  judge  of  the  sale,  with  full  power  to  de- 
termine all  disputes  which  may  arise,  and  bis  award  to  be  final." 

The  pursuer  arerred„and  offered  to  prove  hy  w\U 
nesses,  that  before  the  sale,  the  auctioneer  explaioed 
verballyi  that  the  sev<eFal'  lots  were  to  be  considered 
as  deli?eMd»  so  soon  as  they  were  knocked  down  to 
the  purchaser.  Thomas  Lang,  the  pursuer,  attended 
and  purchased  at  the  sale  three  lots  of  ewes  and  four 
lots  of  stots,  amounting  in  value  to  £675,  lOs.  He  idso 
purchased  80  sheep,  which  were  not  at  the  time  in  Ren- 
nie*8  possession,  and  as  to  which  no  question  occurred 
in  the  present  case.  Previous  to  the  sale,,  the  stock 
was  brought  from  Ronnie's  different  hxmz  to  the 
fann-yard  at  Phantassie,  where  they  were  sold.  Cer« 
tMa  marks,  before  the  sale,  to  distioguish  them  from 
each  olheiB,  were  put  upon  all  of  the  lots  but  one, 
which  was- not  marked,  and  was  thus  sufficiently  dis- 
tinguished from  the  rest.  Each  lot  as  it  was  sold  wag 
remored  to  the  fields  of  Rennie.  The  pursuer  alleged 
that  this  was  done  by  persons  whom  he  employed, 
and  paid  fov  se  doing ;  but  the  defender  averred  that 
they  were  removed  exclusively  by  Rennie*s  own  ser- 
vants. No  new  marks  were  put  upon  any  of  tliem 
b^  the  purchaser.  On  27th  July,  Lang  accepted  tvo 
blUs,  drawn  bv  Mr  Ronnie, — the  one  ftir  £300  at  tvo 
nottths,  and  the  other  for  £495  at  three  months,  being 
the  amount  of  his  whole  purchases.  These  bills  were 
afWwards  paid  by  Lang  when  they  fell  due. 

The  day  after  the  sale,  the  pursuer  drove  off  Mven 
of  the  oxen^  and  forty  of  the  ewes  he  had  purchased ; 
and  on  5th  Au^t  following,  he  wrote  to  Mr  Rennie's 
grieve»  requesting  him  to  send  next  day  ten  more  of 
the  stots,  to  be  put  into  a  park  near  Ekiinburgh,  that 
they  might  be  ready  for  the  pursuer  to  drire  them  to 
Glasgow  the  day  after.  He  also  requested  the  grieve 
to  send  off  forty  more  of  the  ewes  to  the  same  place, 
upon  the  10th  Augusts  These  requests  were  com- 
plied with, — the  animals  were  sent  aa  directed,  on  the 
6th  and  10th  of  August,  and  driven  away  by  the  puf' 
suer's  servants.  About  fourteen  days  after  the  sale 
(but  the  parties  were  not  at  one,  whether  before  or 
after  the  ISth  August),  the  pursuer  weot to  Pbantassie 
to  send  away  the  remaining  lots  which  he  had  pur- 
chased, but  the  grieve  refused  to  allow  him  to  do  so. 
Upon  the  S Ist  of  July,  Mr  Ronnie  had  gone  to  Lon- 
don, and  did  not  return  till  the  Ilth  of  August,  at 
which  time  he  found  his  affairs  in  a  state  of  embarrass- 
ment,  and  the  defender,  on  12th  August,  publicly  de- 
cUred  that  he  was  insolvent.  Upon  ]3th  August,  a 
letter  was  addressed  to  several  of  Mr  Rennie*s  credi- 
tors, stating,  tliat 

"  In  consequence  of  embanaaaments,  which,  it  is  hoped,  iriU 
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be  only  temporary,  you  are  earnestly  etitreated  to  attend  a  meet- 
ing of  the  creditors  of  John  Rennie,  Esq.  of  Phantassie,  to  be 
held  in  the  Roval  Exchange  Coffee-house^  Edinburgh,  on  Wed- 
nesday the  19to  current,  at  two  o'clock,  when  a  state  of  his 
affairs  will  be  laid  before  the  meeting,  and  a  proposal  submitted 
for  the  consideration  of  the  creditors.  From  the  nature  of  Mr 
Rennie^s  concerns,  it  is  of  the  utmost  consequence  that  a  re- 
solution as  to  the  management  of  the  affairs  be  immediately 
come  to.** 

The  parsner  denied  that  he  received  a  copy  of  this 
letter ;  but  he  attended  the  meeting  of  creditors  which 
was  held  on  i9th  Angust,  when  a  committee  of  cre- 
ditors was  appointed  to  examine  into,  and,  inter  alia^ 
arrange  in  regard  particularly  to  all  cattle  purchased 
from  Mr  Rennie,  but  not  delivered  to  the  purchasers, 
and  to  report  to  another  meeting  of  creaitors  upon 
2(>th  August.  Upon  the  same  19th  August,  the  pur- 
suers agent  addressed  a  letter  to  Messrs  Gibson-Craig 
and  Wardlaw  (the  agents  to  whom,  on  the  part  of 
the  creditors,  reference  was  made),  in  which  he  re- 
quests a  letter  in  the  course  of  to-morrow : 

**  To  Mr  RenDie*8  foreman,  instructing  him  to  withdraw  his 
opposition  to  my  client  till  he  get  his  own  ewes  and  his  own 
cattle.  I  have  only  to  add,  that  my  client  is  quite  willing  to  find 
security  for  the  bills  which  he  has  granted,  being  two  in  number." 

On  the  following  dAf,  Messrs  Gibson-Craigs  and 

Wardlaw,    returned  the    following    answer  to  Mr 

Greig : — 

**2dth  Jugusi  1829. — We  are  favoured  with  yonr  letter  of 
yesterday,  as  to  the  stock  purchased  by  Mr  Lang  at  the  late  sales 
of  Phantassie.  The  committee  appointed  at  the  meeting  of  Mr 
HenTiie*s  creditors  are  willing  to  deliver  this  stock,  on  obtaining 
satisfactory  security  that  the  bills  will  be  paid.  Therefore,  if 
your  client  will  retire  the  bills,  the  cattle  will  be  delivered.  If 
not,  have  the  goodness  to  say  what  security  he  is  willing  to  giv^ 
and  it  will  be  laid  before  the  committee  ?" 

On  25th  August,  the  pursuer  presented  an  applica- 
tion to  the  Sheriff,  directed  solely  against  Ivennie, 
praying  for  warrant  to  take  away  the  cattle  he  had 
purchased.  On  26th  August,  at  a  meeting  of  Ronnie's 
creditors,  it  was  unanimously  rosolved  that  a  seques- 
tration should  be  applied  for  of  Mr  Rennie's  estates ; 
and  in  the  meantime,  a  committee  was  appointed  to 
take  charge  of  the  estate.  This  committee  made  ap- 
pearance in  the  process  before  the  Sheriff,  who  how- 
ever refused,  28th  August,  to  sist  them  as  parties,  as 
there  was  no  mandate  produced.  A  reclaiming  peti- 
tion was  then  presented  in  Mr  Rennie's  name,  out  he 
at  once  disclaimed  it.  Thereafter,  however,  the 
Sheriff  (4th  September)  allowed  the  committee  to  be 
sisted,  and  give  in  answers  to  the  application. 

On  31st  August,  the  landlord  of  the  farm  occnpied 
by  Mr  Rennie,  where  the  cattle  purchased  by  the 
pursuer,  so  far  as  not  delivered,  were  pasturing,  ap- 
plied to  the  Sheriff  for  sequestration  of  the  crop, 
stocking,  /kc.  on  the  farm,  in  security  of  the  rent. 
This  was  opposed  by  the  pursuer,  to  the  effect  at 
least  that  the  cattle  he  had  purchased  should  be  struck 
out  of  such  sequestration.  The  Sheriff  refused  to  do 
so,  in  respect  the  pursuer  did  not  offer  caution  for  the 
rent  due  to  the  landlord,  and  had  not  proved  his  right 
to  the  cattle.  Sequestration  was  awarded  against  Mr 
Rennie  on  28th  August,  and  the  defender,  Mr  Bruce, 
was  (4th  September)  elected,  and  thereafter  confirm- 
ed trustee  on  his  estates.  ThereaPter,  in  terms  of  a 
minute  which  was  lodged,  the  cattle  in  dispute  were 


sold,  and  the  price  was  consigned  in  Bank,  to  awail 
the  issue  of  the  questions  between  the  parties.  Afler 
a  record  had  been  made  up,  in  the  application  at  the 
pursuer's  instance  for  delivery  of  the  cattle,  the  She- 
riff'-substitute,  on  3d  Deceml>er  1829,  pronounced  this 
interlocutor : 

"  Having  considered  the  closed  record.  Finds,  that  at  a  public  ' 
sale  held  at  Phantassie,  the  27th  day  of  July  1829,  the  petitioner 
purchased  from  Mr  John  Rennie,  29  stots  and  120  ewes ;  and 
that  be  also^  about  the  same  time,  purchased  separately  from  him 
other  80  ewes,  for  the  price  whereof  Mr  Rennie  drew  two  ImIIs, 
one  payable  at  two  months,  and  the  other  payable  at  three  months 
after  date,  which  were  duly  accepted  :  Finds,  that  seven  of  the 
stots  were  driven  off  the  same,  or  the  next  day,  to  Glasgow : 
That  the  other  cattle  and  the  sheep,  purchased  at  the  sale,  re- 
mained^, after  the  same,  on  Mr  Rennie's  farms,  at  his  expense^  - 
till  they  should  be  sent  for  by  the  petitioner :  That  soon  after 
the  said  sale,  forty  of  the  said  ewes  were  delivered,  on  demand*  > 
to  the  petitioner's  servants ;  and  that  the  petitioner  having  about  . 
a  week  after,  sent  for  other  ten  stots  and  forty  ewes,  they  were 
also  delivered  :  That  within  three  weelcs  after  the  sale,  the  re-  ' 
'  maining  ewes  and  stots  being  demanded  by  the  petitioner,  he 
was  refiised  delivery  thereof  by  Mr  Rennie,  on  the  ground  of 
his  being  dien  insolvent :  Finds,  that  the  agents  for  the  com- 
mittee, appointed  by  Mr  Kennie's  creditors,  at  their  first  meet* 
ing,  offered  to.  deliver  the  sheep  and  cattle  in  question  to  the 
petitioner,  if  be  should  find  satisfactory  security :  That  the  pe- 
titioner, on  the  other  hand,  offered  to  find  security,  if  the  cattle  ' 
and  sheep  were  delivered ;  but  that  it  is  not  alleged  that  satis- 
factory security  was  found :  That  the  petitioner  having  brought 
the  present  petition  for  interdict,  was  opposed  by  the  committee 
of  creditors,  and  thereafter  by  the  intrant,  as  trustee  on  Mr  . 
Rennie*s  sequestrated  estate:  Finds,  that  the  petitioner  does 
not  now  allege  that  after  the  sale  he  put  any  distinguishing  marks 
on  tifae  cattle  and  sheep  purchased :  Finds,  that  the  80  ewes  pur-  ' 
chased  as  aforesaid,  not  being  in  Mr  Rennie's  coktody  at  tho 
time  of  the  sale,  no  delivery  of  them  was  given,  and  it  is  not 
all^;ed  that  any  afterwards  took  p\ace :  Finds,  therefore,  that 
quoad  them  the  petitioner  has  no  chiim  for  interdict  against  the 
trustee  on  Mr  Rennie's  sequestrated  estate ;  in  so  far  assoilzies 
the  intrant,  and  decerns.    But  in  respect  it  is  alleged  by  ibe 
petitioner,  as  to  the  other  cattle  end  sheep  left  on  Mr  Rennie's 
fftrms,  that  the  auctioneer  at  the  public  sale  explained,  that,  on 
the  lots  being  knocked  d<iWn,  they  were  to  be  held  as  delivered 
to  the  purchasers,  and  also  that  the  petitioner  superintended  the 
di:iving  of  the  said  cattle  and  sheep,  when  purchased,  to  their 
places  of  destination,  after  the  sale :   Before  further  answer* 
allows  him  a  proof  of  bis  said  allegations,  to  the  intrant,  a  con- 
junct probation." 

The  pursuer  presented  an  aidrocation  of  this  judg- 
ment— upon  advising  which  the  Lord  Ordinary  on 
lOth  July  1830,  pronounced  this  interlocutor: 

'*  Having  considered  the  closed  record,  and  heard  counsel  for 
the  parties,  finds  it  is  not  competent  for  the  advocator  to  prove, 
by  parole  evidence,  that  the  auctioneer  declared  at  the  sale,  that, 
on  the  lots  being  Icnocked  down,  they  were  to  be  delivered  to 
the  purchasers,  there  being  written  articles  of  sale,  m  which 
there  was  no  such  provision :  Finds  that  it  is  not  relevant  to 
infer  delivery,  that  Mr  Rennie's  servants,  at  the  advocator's 
desire,  and  with  brs  assistance,  drove  the  sheep  and  cattle  from 
the  court  where  the  auction  took  place,  to  an  adjoining  field, 
both  being  the  property,  or  ih  the  occupation  of  Mr  Rennie : 
Finds,  that  there  is  no  relevant  allegation,  either  of  constructive 
or  symbolical  delivery  of  the  sheep  and  cattle  to  the  advocator; 
therefore  advocates  the  cause;  assoilzies  the  respondent,  the 
trustee  on  Rennie*s  sequestrated  estate,  from  the  advocator's 
claim  of  interdl\^t ;  adheres  to  the  interlocutors  pronounced  in 
the  Inferior  Court  before  the  record  was  closed — ^reserving  the 
itdvocator's  claim  against  Mr  Rennie's  creditors,  or  their  com- 
mittee, in  consequence  of  the  letter  of  their  agents,  dated  20th 
of  August  1829 :  finds  no  expenses  due,  and  decerns." 

Upon  advising  a  reclaiming  note  against  this  inter- 
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locator,  the  Coartf  20th  January  1831,  ordered  cases 
OR  the  whole  cause.  Oases  having  been  lodged,  it 
was  pleaded  for  the  pursuer — I.  That  the  defender 
and  creditors  were  barred  from  urging  any  plea  of 
non-delivery,  as  the  pursuer  was  prevented  from  driv- 
ing away  the  cattle  in  dispute  to  his  own  premise.^), 
solely  by  the  unauthorised  and  illegal  interference  of 
a  part  of  Mr  Rennie's  creditors,  prior  to  his  seques- 
tration and  bankruptcy. — IL  The  sale  ought  to  nave 
been  held  as  completed,  such  delivery  having  been 
given  by  the  seller,  and  taken  by  the  purchaser,  as 
was  necessary  in  the  circumstances  under  which  the 
sale  took  place ;  so  that  the  pursuer  would  have  been 
preferable,  even  if  Rennie  had  been  sequestrated  with- 
in three  days  of  the  roup. 

For  the  defender  it  was  pleaded — I.  That  the  in- 
solvency of  Mr  Rennie  having  taken  place  while  tlie 
cattle  in  ouestion  were  still  in  his  own  actual  possession, 
and  undelivered  to  the  purchaser,  they  passed  by  such 
insolvency  to  his  general  body  of  creditors — and  the 
pursuer  was  not  entitled  to  get  delivery. — II.  He 
might  claim  as  a  personal  creditor  of  the  seller,  and 
be  entitled  to  rank  as  such — but  the  property  had  not 
passed  to  him,  as  there  was  no  delivery. — III.  The 
delivery  of  part  of  the  purchase  did  not  transfer  the 
property  of  what  remained  undelivered — IV.  That 
neither  the  circumstance  of  the  sale  having  been  by 
public  roup,  nor  the  terms  of  the  written  conditions 
of  roup,  could  a£fect  the  question. — V.  There  was  no- 
thing amounting  either  to  constructive  or  symbolical 
delivery  which  could  transfer  the  property  to  the 
purchaser  without  actual  possession. 

At  advising,  the  Court  appointed  the  cases  to  be 
laid  before  the  Judges  of  tne  Second  Division,  and 
Lords  Ordinary,  that  they  might  give  their  opinions 
in  writing.  Lords  Glenlee,  Cringletie,  Fullerton  and 
Jtf  oncreiff  returned  an  opinion  in  the  following  terms : 

-  **  In  July  1827,  John  Rennie,  then  carrying  on  extensiye  busi- 
ness as  a  farmer,  advertised  a  sale  by  auction  of  cattle  and  sheep, 
to  take  place  on  the  27th  of  that  month.  The  pursuer,  Mr 
Lang,  states,  that  written  articles  of  sale  were  read  over  by  the 
auctioneer,  and,  though  this  is  denied  by  the  defender,  it  is  not 
disputed  that  there  were  written  articles  in  the  terms  quoted  in 
the  condescendence.  The  three  first  articles  were  in  these 
wprds : — \tt,  The  stock  to  be  put  up  in  lots,  and  knocked  '  down 
to  the  highest  offerer,  and  afterwards  to  be  at  the  risk  of  the 
ptirchaser.'  <  2d,  The  stock  to  be  kept  14  days  by  the  ezposer, 
or,  if  the  purchaser  should  prefer  lifting  in  equiJ  proportions, 
commencing  the  first  week,  then  the  last  portion  will  be  kept 
one  month  from  the  day  of  the  sale.'  '  Sd,  The  purchaser  to  pay 
read^  money,  or  grant  bills  at  two  months,  with  security,  before 
leaving  the  sale,  for  the  stock  purchased  by  him  ;  ^ve  per  cent 
discount  to  be  allowed  for  ready  money.*  The  pursuer  states, 
that  the  auctioneer  verbally  announced,  that  the  lots  were  to  be 
considered  as  delivered  as  soon  as  they  were  knocked  down  to 
the  purchaser.  But  this  is  not  expressed  in  any  of  the  written 
articles,  and  the  Lord  Ordinary  has  found  it  incompetent  to  be 
proved  by  parole.  The  pursuer  purchased  129  ewes  for  jC209, 
and  29  oxen  for  je466,  10s.,  in  all  ^8675, 10s. ;  besides  80  ewes, 
which  were  not  on  the  farm  at  the  time,  and  about  which  there 
is  no  question.  The  cattle  and  sheep  were  exposed  to  sale  in 
the  stack-yard,  and  immediately  after  being  bought,  they  were 
removed  by  persons  attending  ror  the  purpose,  to  fields  belong- 
ing to  Rennie,  the  use  of  which  was  granted  for  the  time  to  the 
purchasers,  in  terms  of  the  articles  of  sale,  for  keeping  the  cattie 
and  sheep  till  they  could  be  convenienUy  removed.  All  these 
animals  bore  marks  which  had  been  put  on  them  before  the  sale, 
except  one  lot,  and  those  composing  it  were  equally  marked  so 


as  to  be  distinguished  from  all  the  rest  by  this  peculiarity.    Tbe 
pursuer  was  not  required  to  find  security,  as  provided  by  tbe 
third  article.     But  Mr  Hennie,  who  clearly  had  power  to  dis. 
pense  with  the  condition,  drew  two  .bills  on  the  pursuer,  of  tbe 
date  of  the  sale,  one  for  jCdOO,  at  two  months,  and  the  other  for 
jC495,  at  three  months,  making  ^795,  which  sum  included  tbe 
price  of  the  80  ewes,  not  involved  in  this  question.     These  bills 
the  pursuer  accepted ;  they  were  discounted  by  Mr  Rennie,  and 
paid  by  the  pursuer  when  they  fell  due.     On  the  day  of  the  sale, 
or  the  day  after,  the  pursuer  drove  off  from  the  ground  seven  of  ' 
the  oxen  and  forty  ot  tbe  ewes,  and  on  the  6th  of  August,  he 
brought  away  ten  more  oxen  and  forty  ewes.     Mr  Rennie  went 
to  London  soon  after  the  sale,  and  returned  about  the  12th 
August.    On  the  ISth  of  August,  a  letter  was  addressed  to  some 
of  Mr  Rennie's  creditors,  which  stated,  that,  *  in  consequence  of 
embarrassments,  which  it  is  hoped  will  be  only  temporary,  tbey 
were  requested  to  attend  a  meeting  on  the  19th.*    The  pursuer 
states,  that  about  fourteen  da^s  after  the  sale,  he  weut  to  Phan- 
tassie  for  the  purpose  of  driving  away  the  remainder  of  the  cat- 
tle and  sheep  which  he  had  purchased— that  he  did  not  see  Mr 
Rennie — and  that  his  grieve  or  foreman  refused  to  allow  him  to 
take  them  away.     He  adds,  that  this  was  before  there  was  any 
public  notification,  and  before  he  knew  any  thing  of  Mr  Rennie's 
insolvency.     But  we  think,  from  the  circumstances  stated  by 
both  parties,  that  it  must  have  been  after  tbe  circular  letter  was 
addressed  to  the  creditors,  though  it  seems  probable  that  'Mx 
Rennie  did  not  consider  the  pursuer  as  a  creditor,  and  may  not 
have  addressed  any  letter  to  him.    The  refusal  to  allow  the  pur- 
suer to  take  away  the  cattie,  appears  to  have  taken  place  by  the 
interference  of  a  committee  of  Heunie's  creditors ;  Rennie  him- 
self has  disclaimed  it.     The  pursuer  then  applied  to  Mr  Gibson- 
Craig,  as  Rennie's  agent,  who  answered,  that  if  the  pursuer 
would  find  security  to  pay  his  bills,  the  cattie  and  ewes  should 
be  delivered.     The  pursuer  came  to  Edinburgh,  and  says  he 
offered  security ;  but,  in  the  meantime,  the  creditors  had  changed 
their  minds,  and  would  not  give  delivery.     The  pursuer  then 
presented  bis  petition  to  tbe  Sheriff,  praying  him  to  ordain  Ren- 
nie to  desist  and  cease  from  interfering  with  the  petitioner  and 
his  servants,  in  driving  away  the  remainder  of  tbe  lots  of  stots 
and  ewes  which  he  had  purchased,  and  to  deliver  them  up  to 
htm,  and  for  danrages.     There  is  no  doubt  that  this  petition  was 
presented  while  there  was,  as  yet,  no  sequestration,  or  applica- 
tion for  seciuestration.     No  appearance  was  made  for  Rennie  at 
first,  but  appearance  was  made  for  certain  geutiemen,  as  a  com- 
mittee of  his  creditors,  by  a  note,  asking  further  time  to  answer. 
This  was  refused,  in  respect  that  no  mandate  was  produced,  and 
on  the  28th  August,  the  Sheriff  gave  decree.     A  reclaiming  pe- 
tition was  put  in,  in  Rennie's  name,  which  he  immediately  dis- 
claimed.    The  first  deliverance  on  the  petition  for  sequestration 
of  Mr  Rennie's  estate,  was  on  the  28th  August  1829.    The 
proceedings  then  went  on  before  the  Sheriff,  and  he  allowed  the 
pursuer  to  prove  his  averment,  that  it  was  verbally  announced  at 
the  sale,  that  the  lots  were  to  be  considered  as  deuvered  as  soon 
as  they  were  knocked  down  to  the  purchaser.     The  pursuer 
brought  an  advocation  on  the  Act  6th  Qto.  IV.  cap.  120,  sec. 
40,  in  order  that  the  proof  might  be  taken  by  a  Jury.    Under 
this  advocation,  tbe  whole  merits  of  the  case  were  discussed  be- 
fore Lord  Corehoose,  and  his  Lordship  pronounoed  his  interlo- 
cutor, finding  it  not  competent  to  prove  the  pursuer's  averment 
by  parole,  in  respect  that  there  were  written  articles — finding  it 
not  relevant  to  infer  delivery,  that  Rennie's  servants,  by  the 
pursuer's  desire,  drove  the  sheep  and  cattle  to  the  adjoining  tields, 
the  property,  or  in  the  occupation  of  Rennie— and  finding  that 
there  was  no  relevant  allegation,  either  of  conatnicUve  or  sym- 
bolical deliveiy.    From  this  state  of  facts,  we  are  of  opinion, 
that  two  quesoons  of  importance  arise :  Isf,  Whether  the  sale  is  to 
be  consid[ered  as  having'been  completed  by  deliverVi  either  on  the 
day  of  the  auction  or  at  any  time  before  Mr  Rennie's  dedantioa 
of  insolvencv  ?  And  2cf,  Supposing  that  the  sale  was  not  com- 
pleted by  delivery.  Whether  Mr  Luig  was  entitled  to  demand  de- 
livery, posterior  to  the  time  when  the  circular  letter  to  Mr  Rennie's 
cieditors  was  issued,  and  at  the  date  of  his  petition  to  the  Sheriff? 
— lit.  We  are  of  opinion  that  the  question,  whether  the  sale  was 
completed  by  delivery,  actual  or  constructive,  is  attended  with 
great  difficulty.     The  tranaaction  is  one  of  a  very  peculiar  na- 
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tore,  and  the  effect  of  it  must  be  conddered,  by  takinff  a  com- 
prefaensiTe  view  of  all  its  distixiguisbing  qualities.     We  are  of 
opinion,  that  the  interlocutor  of  the  Lord  Ordinary  is  right,  in 
holding  that  it  is  not  competent  to  prove,  by  parole,  that  any 
thing  was  stated  by  the  auctioneer  which  is  not  expressed  in  the 
written  articles.     But  laying  this  aside,  we  think  that  there  are 
circumstances  in  the  conditions  of  sale,  which  are  deserving  of 
great  attention.     The  sale  was  by  public  auction,  a  circumstance 
by  no  means  unimportant,  because  the  auctioneer,  in  such  a  case, 
does  in  some  sense  stand  between  the  vender  and  the  purchaser, 
and  there  is  a  public  act  in  the  declaration  of  the  purchase  in 
presence  of  the  company.     The  sale  was  not  made  in  the  place 
where  the  cattle  and  sheep  were  naturally;  they  were  brought  to 
the  court-yard  for  the  purpose.     The  fint  article  bears,  that  as 
soon  as  a  lot  is  knocked  down,  it  shall  be  at  the  risk  of  the  pur- 
chaser.    We  are  aware  that  this  is  not  conclusive  as  to  the  ques- 
tion of  delivery,  but  it  is  undoubtedlv  a  material  circumstance  in 
that  question.     Then,  by  the  second  article,  it  is  stipulated  in 
favour  of  the  purchaser,  that  the  stock  shall  be  kept  14  days 
by  the  exposer,  and,  in  the  option  of  the  purchaser,  the  last  por- 
tion  of  any  lot  shall  be  kept  one  month,  implying,  of  course, 
without  grass-mail.     This  appears  to  us  to  be  highly  important. 
The  purchaser  had  a  right  to  carry  away  the  stock  instantly  after 
the  sale ;  but,  from  the  nature  of  the  trade,  this  would  be  im- 
pnurticable  for  many  persons  likely  to  become  purchasers,  and 
therefore,  in  order  to  mduce  them  to  offer,  it  is  held  out  to  them 
as  a  benefit,  and  an  additional  value  in  the  thing  sold,  that  they 
are  to  be  entitled  to  feed  the  animals  on  the  grounds  of  the 
vender  for  a  limited  time.     There  can  be  no  doubt,  that  it  will 
be  a  very  hard  matter,  if  this  provision  for  the  purchaser's  bene- 
fit shall  be  turned  to  his  grievous  loss.     The  legal  effect  maybe 
so.    But  the  hardship  is  so  clear,  that  a  Court  of  Law  must  be 
well  satisfied  of  the  principle  which  requires  it,  before  pro- 
nouncing such  a  decision.     We  hold  the  price  to  have  been  paid, 
because  Mr  Rennie  received  the  pursuer's  accepted  bills  in  the 
form  in  which  be  chose  to  draw  them,  and  these  bills  were  dis- 
counted  by  Rennie,  and  have  been  paid.     The  cattle  and  sheep 
were  driven  from  the  court-yard  into  the  fields  appointed  in 
terras  of  the  articles.     A  part  were  taken  away  immediately, 
and  another  part  sometime  after,  and  they  were  taken  without 
any  new  warrant  or  order  from  Rennie,  or  from  the  auctioneer, 
'  but,  as  a  matter  of  course,  at  the  will  of  the  pursuer.     If  there 
had  been  nothing  in  the  articles  of  roup  binding  the  exposer  to 
keep  the  stock  for  a  limited  time,  and  if  the  pursuer  had  driven 
his  cattle  from  the  yard  to  a  certain  distance,  and  had  then  made 
a  separate  bargain  with  Rennie,  to  keep  them  in  the  very  same 
fields  into  which  they  were  put,  upon  a  grass-mail,  we  presume 
it  could  scarcely  have  been  disputed  that  they  were  delivered, 
and  that  neither  Rennie  nor  his  creditors  could  afterwards  have 
retained  them.     The  question  is,  whether  there  is  any  essential 
difference  between  the  case,  as  it  stands,  and  that  case.     The 
difference  is,  that  here  it  is  pan  comtraetut  that  the  stock  shall 
be  kept  by  the  exposer.     The  fields  are  given  to  the  use  of  the 
purchaser  by  the  articles  of  sale.     The  grass-mail  is  paid  in  the 
price  paid  for  the  whole  thing  stipulated,  including  this  benefit 
The  animals  are  all  marked,  and  separated  from  all  others. 
There  is  no  division  still  to  take  place  of  a  part  from  a  lai^^r 
quantity.     And  finally,  they  are  pkced  in  open  fields,  deariy 
intended  to  be  at  the  command  of  the  purcbasers.     We  have 
considerable  difllculty  in  seeing  a  solid  principle  for  holding  that 
the  purchaser  had  not  a  legal  possession  under  such  circum- 
f^tances.     We  do  not  consider  it  to  have  been  a  symbolical  de- 
livery, nor  do  we  think,  that  there  is  properly  any  question  about 
constructive  delivery.     The  doubt  we  entertain  is,  whether  the 
facts  ought  not  to  be  regarded  as  constituting  an  actual  posses- 
sion  in  the  purchaser,  in  the  same  manner  as  if  the  cattle  and 
ewes  had  been  driven  into  the  fields  of  a  neighbouring  fanner,  to 
be  kept  for  the  purchaser's  behoof.     Although,  however,  we 
are  strongly  moved  by  this  view  of  the  case,  and  should  not  be 
prepared  to  decide  against  the  pursuer,  if  the  case  entirely  de- 
pended on  it ;  we  are  sensible  that  it  is  a  point  of  great  difficulty, 
and  that,  according  to  the  more  rigid  principles  of  the  law  of 
»t1e,  there  may  be  legal  ground  for  holding,  that  the  sale  was 
not  completed  even  under  such  circumstances.      And  there- 
fore, we  do  not  mean  to  rest  our  opinion  on  the  whole  merits  of 


the  case  upon  this  point    2J,  The  second  question  is,  Whether, 
supposing  that  the  sale  was  not  completed  by  delivery,  the  re- 
sistance or  obstruction  which  was  given  to  the  pursuer  when  he 
went  for  the  purpose  of  taking  away  the  cattle  and  ewes,  was  a 
legal  resistance,  and  whether  he  had  a  right  to  take  delivery 
when  he  so  attempted  it,  and  to  obtain  an  order  to  enforce  his 
right,  at  the  time  when  be  presented  his  petition  to  the  Sheriff? 
This  point  is  not  particularly  adverted  to  in  the  Lord  Ordinary's 
interlocutor,  but  it  appears  to  us  to  be  of  great  importance ;  and 
we  are  of  opinion  that  the  pursuer's  argument,  with  regard  to  it» 
is  well  founded  in  law.     The  proposition  maintained  by  the  de- 
fender on  this  part  of  the  case,  seems  to  be,  that  mere  insolvency, 
or,  at  all  events,  insolvency  in  any  manner  declared,  deprives  a 
nuin  of  all  power  of  dealing  with  his  property,  and  from  this  be 
infers,  that  even  where  goods  have  been  sold  and  the  price  paid, 
it  is  incompetent  for  him  to  give,  or  for  the  purchaser  to  take 
delivery.     We  are  not  prepared  to  assent  to  this  doctrine.     Ex- 
cepting one  dictum  of  an  eminent  Judge,  standing  opposed  to  the 
judgment  in  the  case  in  which  it  was  delivered,  and  in  the  reports 
of  which  we  strongly  apprehend  there  must  be  some  mistake ;  we 
have  seen  no  authority  for  giving  so  strong  an  effect  to  mere  in- 
solvency, without  either  diligenceor  sequestration.  In  the  passage 
quoted  from  Mr  Bell's  work  (p.  8»  9.)  in  the  defender's  case, 
'  though  other  particular  cases  are  mentioned,  no  such  case  is 
stated  as  that  of  the  delivery  of  goods  which  had  been  fairly 
sold  and  the  price  paid,  and  which,  by  the  terms  of  sale,  were 
instantly  deliverable.     The  passage  is  taken  from  that  part  of 
the  learned  author's  work  which  treats  merely  of  the  general 
principle  of  the  bankrupt  law.     But  to  hold  that  a  man's  whole 
property  is  literally  transferred  to  his  creditora  by  the  mere  fact 
of  insolvency,  and  that  no  legal  transaction  can  take  place  re- 
garding it,  would  supersede  a  vast  portion  of  the  existing  bank- 
rupt law,  and  cut  down  a  great  many  transactions  as  to  the  le- 
gality of  which  there  is  at  present  no  doubt     ITie  principle  of 
both  the  ancient  bankrupt  statutes  stands  directly  opposed  to 
this  idea.     For  the  Act  1621  would  have  been  entirely  useless, 
if  it  had  been  true  that,  at  common  law,  a  man  is  by  mere  insol- 
vency divested  of  his  whole  property,  and  that  it  becomes  there- 
by completely  vested  in  his  creditors ;  and  with  regard  to  the 
Act  1696,  the  whole  structure  of  it  supposes  that  notour  bank- 
ruptcy, by  diligence,  must  be  added  to  insolvency,  before  the 
deeds  and  transactions  to  which  it  applies  can  be  set  aside,  even 
by  reduction,  and  the  numerous  decisions  upon  that  statute  abun- 
dantly prove  that  even  the  application  of  the  principle  of  it  is 
far  from  being  universal.     The  same  may  be  said  of  the  modem 
statute  of  54  Oeo.  III.,  which,  besides  the  qualified  character 
of  its  enactment  generally,  contains  the  express  clause,—-*  De- 
claring always,  that  nothing  herein  contained  shall  oblige  a  6oiia 
Jide  purchaser  of  any  part  of  the  moveable  effects  from  the 
bankrupt  while  in  actual  possession,  and  for  a  price  paid,  to  re- 
store the  effects  so  purchased,  nor  the  debtor  of  a  bankrupt  who 
has  paid  his  debt  to  him  bona  Jide  before  he  knew  of  the  bank- 
ruptcy, to  pay  it  a  second  time  to  the  trustee.'    This  language 
of  the  Statute  certainly  stands  very  much  opposed  to  the  defen- 
der's notion  of  the  common  law,  in  the  way  be  applies  it  to  this 
case.     Such  statutes  could  never  have  existed  if  that  idea  bad 
been  correct.     But  the  clause  just  quoted  stands  in  diametrical 
opposition  to  the  general  doctrine  maintained,  as  it  proves,  that 
the  property  of  a  roan  who  is  insolvent  is  not  transferred  to  his 
creditora  by  insolvency  alone,  and  that  he  is  not  divested  of  all 
power  of  transacting  with  regard  to  it.     It  is  clear  that  the  pur- 
suer demanded,  or  went  for  the  purpose  of  taking  complete  de- 
livery of  the  remainder  of  his  stock,  before  tiiere  was  any 
diligence  or  sequestration.     If  Rennie  had  been  there  himself, 
it  is  clear  that  he  would  not  have  resisted  this.    But  it  was  re- 
sisted by  a  self- constituted  committee  of  creditors,  or  by  the 
servants  under  their  ordere.     They  pretended  no  judicial  au- 
thority, and  they  had  no  diligence  to  vest  any  such  right  in 
them.     We  humbly  think,  therefore,  that  as  the  pursuer  did 
what  he  could  to  obtain  complete  possession  of  the  stock,  and 
ivas  only  prevented  from  obtaining  it  by  an  interference  on  the 
part  of  interested  and  unauthorised  individuals,  the  case  must 
clearly  be  treated  in  the  same  manner  as  if  be  had  actually  got 
possession  of  the  animals,  in  so  far  as  be  had  it  not  before,  and 
the  question  now  were,  whether  he  was  bound  to  restore  them  ? 
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And  we  are  tbe  more  decidedly  of  tbis  opinion,  because  the 
pursuer  resorted  to  tbe  legal  remedy,  while  yet  tbere  was  no  se-  ' 
questration.  Being  resisted  in  bis  endeavour  to  take  away  tbe 
stock,  be  demanded  the  authority  of  the  Sheriff  to  compel  de- 
livery. We  attach  great  importance  to  tbis  proceeding.  Sup- 
posing even  that  there  was  any  delicacy  in  Rennie's  own  situa- 
tion, or  in  that  of  his  servants,  and  passing  over  tbe  irregular 
interference  of  tbe  creditors;  we  cannot  see  that  any  good 
answer  could  be  made  to  the  pursuer's  judicial  demand  of  de- 

•  livery  at  that  time ;  Rennie  made  none,  and  could  make  none. 
The  creditors  had  no  persona  ttandi,  except  in  bis  name,  and 
they  could  attempt  nothing,  except  for  the  purpose  of  gaining 
time,  till  a  sequestration  should  be  awarded.  But  it  appears  to 
us,  that  tbe  pursuer's  petition  to  the  Sheriff  must  stand  or  fall 

.  by  its  merits,  at  the  date  when  it  was  presented.  The  seques- 
tration may  have  made  a  difference  in  other  views.  But  as  to 
the  present  point,  it  seems  to  be  altogether  unimportant  Not- 
withstanding what  bad  happened,  tbere  might  never  have  been 
any  sequestration,  or  tbere  might  have  been  none  for  months 
after.  And  the  question  is,  what  legal  answer  could  be  made 
to  a  man,  who  had  purchased  stock  at  a  public  auction,  who  had 
paid  tbe  price,  taken  delivery  of  a  part  of  the  animals,  and  been 
resisted  in  removing  the  rest,  and  who  now  demanded  from  the 
Sheriff  an  order  on  the  vender,  not  being  legally  bankrupt,  to 
deliver  tbe  remainder  ?  We  can  see  no  good  answer,  and,  there- 
fore, we  oondude,  that  be  was  entitled  to  the  decree  of  tbe 
Sheriff,  which  be  obtained  in  the  first  instance.  And  being  of 
this  opinion,  we  think  that  this  case  is  the  same  as  it  would 
have  been,  if  Uie  cattle  and  ewes  bad  been  actually  taken  away 
from  tbe  fields,  at  tbe  time  when  the  pursuer  first  went  for  the 
purpose,  and  was  resisted.     If  that  had  been  tbe  state  of  the 

-  case,  we  should  first  inquire,  whether  any  of  the  bankrupt  sta- 
tutes could  have  been  held  to  apply  to  it     We  think  not     Tbe 

'  Statute  1621  is  out  of  tbe  question ;  for  the  pursuer  was  neither 
conjunct  nor  confident,  and  he.  bad  paid  a  full  and  fair  price  foi; 
tbe  stock  of  which  be  would  thus  have  obtained  delivery.  Would 
the  Act  1696  have  applied  to  it?  No  attempt  has  been  made 
to  show  that  it  would — ^there  is  no  reduction  of  tbe  transaction, 
such  as  tbe  Act  required.  And  we  think  it  very  clear  that  it 
would  not  have  applied.  The  sale  was  a  bona  fide  sale  itself, 
within  sixty  days  of  the  bankruptcy.  Tbe  obligation  was  for 
instant  delivery,  and  tbe  delay  of  delivery  was  solely  for  tbe  ac- 
commodation of  tbe  purchaser,  but  in  bis  option.  Tbis,  there- 
fore, never  could  be  converted  either  into  the  undue  payment 
of  a  prior  debt  or  into  an  undue  preference  of  any  kind.  It 
would  be  but  due  implement  of  an  onerous  contract,  bona  fide 

•  entered  into  within  the  sixty  days.  But,  most  especially,  no- 
thing of  tbe  kind  could  be  maintained,  if  it  be  true,  as  we  have 
stated,  that  tbe  pursuer  bad  a  right  to  the  order  of  the  Sheriff 
to  compel  delivery.  The  idea  of  a  partial  preference  originat- 
ing in  such  a  contract,  to  be  reduced  on  tbe  Act  1606,  seems 
to  us  to  be  altogether  untenable ;  and  it  has  not  been  stated. 
But  if  the  transaction  could  not  have  been  touched  upon  tbe 
bankrupt  statutes,  could  it  have  been  reduced,  and  restoration 
claimed  at  common  law  ?  We  are  unable  to  disoover  any  autho- 
rity for  such  a  conclusion.  To  say  that  there  could  be  fraud  in 
the  pursuer  attempting  to  take  possession  of  the  articles  which 

•  he  had  honestly  purchased  and  paid  for,  and  had  only  left  in  tbe 
fields  on  a  bargain  for  bis  own  benefit,  seems  to  us  to  be  im. 
possible.  And  if  there  was  truly  no  legal  obstacle  to  his  de- 
mand of  delivery,  when  be  made  it  judicially,  fraud,  whether 
actual  or  constructive,  must  be  out  of  the  case.  .And  what  then, 
is  tbe  ground  at  common  law,  on  which  it  could  be  maintained, 

.  that  tbe  claim  of  repetition  would  have  been  well  founded  ?  Tbe 
defender  can  only  revert  to  his  general  proposition,  that  by  tbe 
declared  insolvency,  the  property  was  transferred  to  tbe  creditors. 
No  quesdon  remains  as  to  Rennie's  power  of  doing  a  voluntaij 
act,  if  the  pursuer  bad  a  right  to  delivery  by  order  of  tbe  Sheriff. 
But  in  truth,  no  voluntary  act  was  necessary.  The  pursuer 
could  have  taken  away  bis  cattle,  without  any  aid  from  Rennie 
or  bis  servants.  They  were  not  locked  up  like  grain  in  a  gra- 
nary. They  bad  not  to  ba  measured  or  parcelled  out  from  any 
larger  quantity.  In  short  it  required  a  voluntary  act  by  Rennie, 
or  by  some  one,  to  prevent  delivery.  But  at  all  hazards,  the 
•  ocder  of  the  Sheriff,  must  Juive  exclude  the  idea  of  any  thuig 


being  done  by  voluntary  act    Is  it  to  be  held,  then,  that  the 
property  was  actually  transferred  by  insolvency?  Tbis  is  the 
point  pressed  by  the  defender  for  decision.    We  have  stated  our 
reasons  for  thinking  that  it  is  not  well  founded  in  its  applica- 
tion to  tbis  case ;  and  we  have  only  now  to  advert  to  the  single 
authority  to  which  the  defender  refers  in  support  of  his  doctrine, 
in  the  dictum  ascribed  to  a  learned  Judge,  most  justly  esteemed 
as  a  high  authority  in  the  law.     The  case  of  Broughton  v.  Ait- 
chison,  November  16,  1809,  related  to  the  sale  of  a  definite 
quantity  of  wheat  to  be  delivered  out  of  a  certain  loft  from  a 
larger  quantity  which  was  there  Iving.     It  was  a  sale  by  private 
baigain.     The  price,  or  nearly  the  whole  price,  was  considered 
as  paid.     An  order  of  delivery  was  granted,  and  was  held  to 
have  been  intimated,  and  the  purchasers  paid  one  shilling  to  tbe 
vender's  servant  for  turning  the  grain.     It  was  kept  in  a  locked 
.granary,  and  the  key  was  in  the  possession  of  tbe  vender's  ser- 
vant     Tbe  vender  stopt  payment  on  the  SOth  September.     On 
tbe  1st  October,  the  purchaser  demanded  delivery,  which  was 
refused  by  the  venders  themselves.     On  the  9d  October  they 
applied  to  the  Sheriff;  on  the  Bth,  sequestration  was  awarded; 
and  on  the  14th,  the  Sheriff  gave  an  order  for  delivery.     That 
was  evidently  a  very  nice  case.     The  judgment  of  the  Court 
sustained  the  right  of  the  purchaser ;  but  the  defender  says  that 
the  Court  were  nearly  divided, — ^that  it  was  against  tbe  opinion 
of  the  Lord  President — and  that  the  authority  of  it  has  since 
been  doubted.     We  think  that  tbe  decision  is  doubtful,  thougb, 
without  seeing  more  of  the  circumstances  than  appears  from  the 
reports,  we  are  not  prepared  to  say  that  it  was  positively  wrong. 
But  the  doubts  which  we  entertain  concerning  it  arise  from  the 
circumstances  in  which  it  differed  from  the  present  case.    It  was 
not  a  sale  of  specific  marked  articles,  but  of  a  specified  number 
of  bolls  of  grain,  to  be  separated  and  measured  out  from  a  larger 
quantity,  the  allegation  made  to  tbe  contrary  being  inconsistent 
with  the  terms  of  the  written  contract     The  grain  had  never 
been  separated,  nor  at  all  moved  from  the  granary,  from  first  to 
last.     It  remained  under  the  lock  and  key  of  the  venders.     Un- 
der these  circumstances,  delivery  could  only  be  got  by  voluntary 
acts,  still  to  be  performed  by  the  venders ;  and  they  thought 
themselves  bound  to  refuse  to  do  any  such  act,  after  a  very  public 
stoppage  of  payment    In  all  these  points,  the  case  was  opposite 
to  the  present  case.    We  are  not  surprised  that  there  were  doubts 
regarding  it  but  we  are  of  opinion  that  the  same  difficulties  do 
not  attach  to  the  case  now  under  consideration.     Here  tbe  spe- 
.  cific  cattle  and  ewes  were  sold  in  an  auction  yard,  being  previous- 
ly marked  and  separated  from  all  others.     Though  they  were 
moved  back  to  the  vender's  fields,  tbis  was  on  a  specific  baigain 
for  the  purchaser's  convenience.    They  were  in  open  fields,  from 
which  the  purchaser  could  take  them  when  he  pleased,  and  it 
was  only  as  a  matter  of  propriety  that  he  gave  notice  to  the  ven- 
der's servant  when  he  did  so.     Part  were  taken  at  different 
times,  and  be  came  for  the  rest,  but  was  resisted.     We  think 
that  there  is  the  most  marked  difference  in  these  facts.     And 
tbere  is  to  be  added  to  them,  that  the  declaration  of  insolvency 
vras  not  of  the  same  decided  and  public  nature  which  occurred 
in  that  case.     A  great  part  of  the  observations  ascribed  to  tbe 
Xiord  President  upon  that  case,  appear  to  be  consistent  with 
sound  principles  of  law,  though  we  do  not  think  that  they  apply 
to  the  present  case,  and  might  not  be  free  from  difficulty,  even 
in  their  application  to  the  whole  circumstances  of  that  case.  Bat 
if  the  defender  is  justified  in  deducing  from  tbe  different  notes 
.  of  his  Lordship's  speech,  the  abstract  proposi4on  that,  af^er  aay 
declaration  of  embarrassment  or  insolvency,  such  as  that  which 
was  made  by  Mr  Rennie,  the  bankrupt's  property  is  actually 
transferred  to  bis  creditors,  and  nothing  can  be  legally  done  with 
regpud  to  it,  we  are  of  opinion,  with  the  utmost  respect  to  that 
high  authority,  that  the  proposition  is  too  broad ;  and^  in  parti- 
cular, that  it  is  not  well  foimded  in  its  application  to  such  a  esse 
as  tbe  present.     On  the  whole,  we  are  of  opinion  that  the  pur- 
suer was  entitled  to  decree  under  his  application  to  tbe  Sheriff, 
.  and  that  he  is  still  entitled  to  a  judgment  in  bis  favour  for  tbe  value 
of  tbe  cattle  and  ewes  in  question." 

The  Lord  Justice- Clerk,  Lords  Meadowbank,  Mac- 
kenzie, Medwyn,  Corehouse  aod  ^ewtgn^  gare  the 
.  fQllowiog  opinion : 
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**  There  is  little  difference  betwixt  the  parties  in  tbis  eaee  as 
to  the  fkcta ;  and  the  decision  Beems  to  depend  on  Iwo  questions 
in  poioc  of  law : — These  are,  la,  WheUier  or  not  the  circum- 
stances in  which  the  sale  to  the  pursuer  took  place,  or  those 
which  immediately  followed  the  sale,  amounted  to  delivery,  so 
as  to  transfer  the  property  of  the  cattle  bought  from  Mr  Uen- 
nie  to  the  pursuer  ?    And,  2r/,  Supposing  there  was  no  delivery 
•t  the  time  of  the  sale.  Was  Mr  Reunieor  his  overseer  justifiable 
in  refusing  to  deliver  the  remaining  lots,  when  these  were  de- 
manded by  the  pursuer,  subsequently  to  Mr  Kennie's  dedaration 
of  insolvency?     On  the Jirst  point,  we  do  not  thiak  that  there 
were  any  circumstances  at  the  time  of  the  sale  which  can  be  held 
equivalent  to  delivery.     Here  it  is  necessary  to  lay  out  of  view 
the  alleged  verbal  declaration  of  the  auctioneer,  as  we  are  of 
opinion  that  the  interlocutor  of  the  Lord  Ordinary  is  clearly 
right,  in  so  far  as  it  finds,  that  such  declaration  cannot  be  proved 
by  parole  testimony.     Taking  the  articles  of  roup  then  as  they 
stand,  the  only  one  which  can  have  any  effect  on  the  question  is, 
that  by  which  the  exposer  became  bound  to  keep  the  cattle  sold 
for  certain  specified  periods ;  but  this  cannot,  in  our  opinion, 
have  the  effect  either  of  delivery,  or  of  rendering  delivery  un- 
necessary.     It  appears  to  mean  nothing  more  than  that  the 
buyer  should  have  the  power,  for  his  accommodation,  to  delay 
taking  delivery  for  the  periods  limited.     In  every  case  of  sale, 
where  the  article  bought  cannot  be  kept  without  expense — as, 
for  example,  that  of  horses  or  cattle»-it  is  the  interest  of  the 
seller  to  avoid  this  expense  by  immediate  delivery ;  while,  on  the 
other  hand,  if  the  buyer  has  no  immediate  occasion  for  the  ar- 
ticle, or  means  of  applying  it  instantly  to  profit,  it  is  his  interest 
to  stipulate  that  the  seller  shall  retain  the  possession  until  it 
suits  him  to  take  delivery.     For  this  burden,  where  be  under- 
t:ikcs  it,  the  seller,  it  may  be  presumed,  receives  a  higher  price ; 
but  the  stipulation  does  not  change  the  law  as  to  the  trans- 
ference of  property,  so  as  to  render  the  bare  contract  effectual  for 
this  purpose.     Neither  does  any  thing  which  took  place  imme- 
diately after  the  sale,  appear  sufficient  to  operate  as  a  trans- 
ference of  the  property.     The  cattle  being  previously  the  pro- 
perty of  Mr  Rennie,  and  in  his  possession,  were  brought  irom 
his  iridosures  to  the  yard  where  they  were  exhibited,  and  exposed 
to  roup ;  and  after  the  sale,  they  were  driven  back  into  these  in- 
closures ;  mixed  with  other  stock  of  his  pasturing  there,  and  left 
under  the  charge  of  his  servants  exactly  as  before.     They  were 
driven  back  by  his  servants,  and  though  the. pursuer  may  have 
assii^ted  them  in  doing  so,  it  does  not  appear  to  us  that  this  can 
alter  the  case.     Had  the  pursuer,  indeed,  before  the  cattle  were 
•so  carried  back  to  their  pastures,  put  his  mark  upon  them,  there 
might  have  been  some  room  for  contending  that  this  amount- 
ed to  a  taking  of  possession ;  but  nothing  of  this  kind  took 
place.  He  argues,  no  doubt,  that,  as  the  cattle  had  all  previously 
murks  upon  them,  by  which  they  were  easly  distinguishable, 
such  new  marking  would  have  been  preposterous ;  and  thence 
concludes  that  the  property  passed  without  it.     But  he  over- 
looks that  the  purpose  of  applying  the  buyer's  mark  in  such  a 
case  is  not  to  distinguish  the  animal  from  others  of  the  same 
^kind,  but  to  point  out  that  it  has  become  the  buyer*s.     It  pro- 
duces its  effects  only  as  a  symbolical  faking  of  possession,  and 
as  indicating  that  i{  the  article  is  allowed  still  to  remain  with 
'the  seller,  it  remains,  not  as  his  property,  but  as  a  deposit,  or 
the  subject  of  location.     Holding,  therefore,  that  there  was  no 
delivery  at  the  time  of  the  sale,  the  tecond  and  more  difficult 
question  comes  under  consideration,  Was  Mr  Rennie,  or  those 
acting  for  him,  justifiable  in  refusing  to  deliver  when  called 
upon  ?    If  they  were  not  so,  then  their  refusal  was  evidently 
wrong,  which,  as  it  was  committed  solely  with  a  view  to  the  in- 
terest of  the  general  body  of  creditors,  and  for  their  benefit  and 
behoof,  cannot  be  allowed  to  avail  them  in  the  present  compe- 
tition.    On  this  point,  we  are  disposed  to  concur  iji  the  law  as 
laid   down   by  the  late  Lord  President  Blair,  in  the  case  of 
Broughton  against  Aitcbisons — namely,  that  after  proclaimed 
insolvency,  the  bankrupt  can  legally  do  no  act  to  affect  or  change 
ihc  rights  of  his  creditors  inter  te.     Having  called  them  toge- 
ther for  the  purpose  of  placing  the  adminstration  of  his  affairs 
in  their  bands  in  order  to  their  payment,  he  cannot  be  suffered 
afterwards  to  do  any  thing  which  either  has  the  effect  of  bene- 
fiting the  general  body  at  the  expense  of  od  individual  creditor, 


or  which  gives  to  an  individual  a  preference  to  which,  in  the 
distribution,  he  would  otherwise  have  had  no  right ;  and  as  the 
wrong  thus  committed  is  done,  not  for  the  benefit  of  the  bank- 
rupt himself,  who  can  in  general  have  no  interest  individually  in 
the*  matter,  but  to  serve  that  of  the  creditors  meant  to  be  fa- 
voured, they  are  not  entitled  to  profit  by  what  has  been  done  for 
their  behoof.  We  think  the  general  doctrine  above  stated  is 
strongly  supported  by  a  decision  in  a  case  which  is  the  converse 
of  the  present,  0th  July  1038,  Schuurmans  and  Sons,  against 
Goldie.  Here  the  bankrupt,  after  having  declared  his  insol- 
vency by  a  circular  letter  calling  a  meeting  of  his  creditors,  took 
delivery  of  a  cargo  of  cheese,  which  he  had  ordered  from  a  Dutch 
mercantile  house ;  but  it  waa  found  that  the  creditors  in  general 
were  not  entitled  to  profit  by  this  wrong ;  and  the  trustee  was 
ordered  to  rank  the  sellers  preferably  for  the  price.  There  waa 
this  peculiarity,  too  doubt,  in  the  ease,  that  a  copy  of  the  circular 
letter,  addressed  to  an  agent  for  the  sellers  in  Leith,  was,  by 
n^lect  or  design,  kept  back  after  those  to  other  creditors  had 
been  sent,  so  that  it  could  not  have  been  received  till  after  de- 
livery was  taken ;  and  it  was  said  that,  if  the  agent  had  received 
information  as  soon  as  the  other  creditors  di<£  he  mi^t  have 
stopped  the  goods  in  irantitu.  But  it' does  not  appear  that  the 
delay  to  send  notice,  granting  it  to  have  been  designed,  was  a 
fraud  of  a  different  nature  from  that  of  taking  delivery  in  the 
circumstances,  or  that  the  general  body  of  the  creditors  was  en- 
titled to  profit  by  the  one  act  more  than  by  the  other.  And  we 
see,  therefore,  no  sufficient  reason  to  think  that  the  result  wotdd 
have  been  different,  though  the  Dutch  house  had  had  no  agent 
in  this  country  to  whom  notice  could  have  been  sent  It  is  con- 
tended, however,  that  in  the  present  case,  no  act  was  necessary 
on  the  part  of  Mr  Rennie,  in  order  to  give  delivery  to  the  pur- 
suer. The  cattle  and  sheep  were,  it  is  said,  in  inclosures  which 
were  open  to  the  public,  there  being  no  locks  on  the  gates,  so 
that  the  pursuer  might  have  taken  them  away  without  applying 
to  Mr  Ilennie  at  alL  But  it  does  not  appear  to  us  that  the 
pursuer  could,  without  the  knowledge  and  consent  of  Mr  Rennie, 
or  tbo69  acting  for  him,  have  had  a  right  to  enter  these  inclos- 
ures, and  to  remove  th6  stock  pasturing  there,  or  that  it  makes 
any  difference  in  that  respect  whether  the  gates  were  locked  or 
not  The  creditor  in  an  obligation  to  deliver  a  specific  subject 
is  no  more  than  an  ordinary  creditor  entitled  to  take  implement 
at  his  own  hand,  without  the  consent  of  the  debtor  in  the  obli- 
gation. He  has  no  more  right,  without  this  consent,  to  take  a 
horse  he  has  purchased  out  of  the  stable  of  the  seller,  which  he 
finds  unlocked,  than  a  creditor  has  to  take  pajrment  of  his  debt 
from  money  in  the  repositories  of  the  debtor,  if  he  shall  chance 
to  find  them  open.  But  if  the  seller's  consent  is  thus  necessary 
before  be  can  be  legally  deprived  of  the  possession,  the  giying 
of  this  consent  is  an  act  on  his  part ;  and  as  it  is  an  act  which 
has  a  material  effect  on  the  rights  of  his  creditors,  by  converting 
the  personal  right  to  claim  deUverv  into  the  real  right  of  pro- 
perty, it  is  one  which  cannot  legally  take  place  after  a  decuuu- 
tion  of  insolvency.  On  the  whole,  therefore,  though  the  pur- 
suer's case  is  certainly  a  hard  one,  we  are  disposed  to  think  the 
interlocutor  of  the  Lord  Ordinary  well  founded,  and  that  it 
ought  to  be  adhered  to." 

The  Lord  President,  Lords  Balgray  and  Gillieg, 
baling  been  of  the  same  opinion  as  that  of  Lords 
Glenlee,  &c,  and  Lord  Craigie  having  concorred  with 
Lord  Justice-Clerk,  &c.,  the  Court  were  thus  equally 
divided  ;  and  after  having  been  repeatedly  in  the  roily 
the  Court,  of  this  date,  finally  disposed  of  the  cause. 

Lord  Preiideni. — In  this  case,  the  Court  have  had  a  consulta- 
tion in  the  robing-room,  with  the  assistance  of  the  Lord  Chief 
Commissioner,  who  states,  that  in  such  cases  in  England,  where 
the  Judges  are  equally  divided  in  opinion,  the  rule  followed  is, 
that  one  of  the  Judges  withdraws  his  opiiiion,  or  rather,  although 
he  retains  his  opinion,  declines  to  vote,  so  that  a  judgment  may 
be  pronounced,  that  the  party  may,  if  he  choose,  take  the  ques- 
tion to  appeal.  My  Lord  Craigie  has  agreed  to  decline  voting 
in  the  case,  and  we  therefore  shall  pronounce  a  judgment  in 
favour  of  Mr  Lang. 

Lord  Craigie  stated,  that  as  he  was  the  only  individual  who 
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could  accommoclate  tlie  Bench  in  this  DivisiGm,  in  this  vnj,  he 
considered  it  his  duty  to  do  so,  and  would  not  state  his  opinion 
at  large,  but  would  communicate  it  to  the  parties. 

The  Court  then  pronounced  this  interlocutor : — 

"  In  respect  of  the  whole  fourteen  Judges  being  equally 
divided  in  opinion,  and  Lord  Craigie  having  afterwards  agreed 
not  to  vote,  Recal  the  interlocutor  submitted  to  review ;  advocate 
the  cause ;  and  in  respect  that  the  cattle  and  sheep,  for  delivery 
of  which  the  original  petition  was  presented  to  the  Sheriff  of 
Haddington,  were  sold  by  consent  of  parties,  and  the  price  con- 
signed in  the  Branch  of  the  Bank  of  Scotland  at  Haddington,  to 
abide  the  issue  of  this  cause,  Prefer  the  advocator,  Thomas 
Lang,  on  the  said  consigned  fund,  for  the  price  which  the  said 
cattle  and  sheep  brought  at  the  said  sale ;  and  ordain  the  holders 
of  the  said  fund  to  make  payment  of  the  said  consigned  fund, 
with  the  interest  that  may  have  become  due  thereon,  to  the  aaid 
Thomas  Lang,  upon  an  ordinary  receipt,  on  a  stamp  correspond- 
ing to  the  sum,  subscribed  by  him,  or  b^  his  agents  m  this  cause, 
and  grant  warrant  for  payment  thereof  in  his  favour  accordingly ; 
and  ordain  the  custodier  of  the  deposit-receipt  granted  for  the 
said  consigned  fond,  to  deliver  up- the  same  to  the  said  Thomas 
Lang,  or  his  said  agents,  for  the  above  purpose ;  reserving  to  the 
naid  Thomas  Lang  all  claims  for  the  difference  between  the  prices 
paid  by  him,  and  the  prices  which  the  said  cattle  and  sheep  brought 
at  the  sale,  and  for  difference  of  interest,  and  for  damages ;  and  to 
the  respondent  and  the  creditors  of  Mr  Rennie  their  defences 
thereto,  as  accords :    But  in  the  particular  circumstances  of  this 
case,  ordain  the  advocator,  before  receiving  up  the  said  deposit- 
receipt,  or  uplifting  the  consigned  funds,  to  find  sufficient  cau- 
tion to  repeat  the  same  to  the  respondent,  in  the  event  of  this 
judgment  being  reversed  on  appeal  to  the  House  of  Lords : 
Find  the  said  Thomas  Lang  entitled  to  expenses,  both  in  this 
Court,  and  in  the  Inferior  Court ;  and  remit  the  account  thereof 
when  given  in,  to  the  Auditor  of  Court,  to  tax  and  to  re- 
•  port ;  and  further,  allow  thia  decree  and  warrant  in  favour  of  the 
aaid  Thomas  Lang,  for  payment  of  the  above  sums  of  principal 
and  interest,  to  be  extracted  ad  interim" 

Advocator's  Authorities. — Broughton  e.  Aitchison;  Bell's 
Com.  5th  Edit.  L  p.  180.  Mitchell  e.  Finlay,  12th  November 
1799,  F.  C.  D.  Cormack,  Gardner's  Trustee,  v.  Anderson,  8th 
July  1829;  S.  and  D.  Eden  on  Bankruptcy,  p.  271.  Ersk. 
IIL  d,  sec  2,  8.  21  James  L  c.  19.  L.  I.  S.  21,  ff.  L.  9, 
S.  5,  ff.  sec.  44  Inst,  de  rer.  divis.  Bell,  I.  p.  175-6,  197, 
Note.  Stair,  11.  1,  sec  15.  Blenkinsop  v.  Clayton;  I.  Moore, 
328.  Oliver ;  I.  Brod.  and  Bing.  Reports,  p.  269.  Phillimore ; 
I.  Campbell,  513.  Ramsay,  12th  December  1665.  Warrender, 
17th  February  1715.  Abercromby,  16th  February  1687.  Rus- 
8el,23d  December  1699.  Brown*s  Synopsis,  III.  1724.  Turn- 
bull,  1624;  Mor.  11,615.  Liddle,  1711 ;  Mor.  11,58a  Kin- 
neil,  18th  November  1790 ;  F.  0. 

Respondent's  Authorities— Bell,  5th  Edit.  I.  8,  9, 166,  170, 
172,  176.  Broughton,  15th  November  1809;  F.  C.  Stair,  II. 
1,  1 1.  Ersk.  III.  d,  7,  8 ;  IL  1,  19.  Brown  on  Sale,  8,  and 
537.  Stair,  L  142-7.  M'Donald,  3d  January  1744;  Elchies 
race  Sale,  No.  5.  Campbell,  15th  July  1748;  Kilk.  377. 
Brown  on  Sale,  355,  539.  Kinneil ;  Mor.  4973.  Salter,  7th 
February  1786;  Mor.  14,202.  Hailes*  Notes,  Decisions,  p. 
992.  Collins.  23d  November  1804 ;  Mor.  14,22a  Slubey,  6th 
May  1795.  2  Hy.  Blackstone,  504.  Dudgeon,  &c.,  3d  July 
1801 ;  Bell  I.  180,  Note,  p.  181.  Brown,  525, 585.  Hodgson, 
I.  Campbell,  233.     Elemore  u.  Stone;  L  Taunt,  45a 

First  Division. — Lord  Ordinanr,  Corebousc — Jet.  Cuning- 

hame jIU.  Dean  of  Faculty  (Hope,)  Whigham. — Greig  and 

Morton,  and  Allan  &  Bruce,  W.S.,  Agents. — Sir  W.   Scott, 
Clerk IJ.  W,  J),] 

JURY  CAUSE. 

29/ A  June  1832. 

No.  443.  ~D.  Clykf,  Purtver,  v.  The  Edivborgr  Oil  Gas 
Company,  Dtfendert'—et  i  contra. 

Reference — Award — Ultra  Vires-Remuneration  to  Judicial  Re- 


feree— Competency— TTke/mmcer  and  defendert  mised  actions 
against  each  other,  and  issues  were  sent  to  a  Jury,  wkentke  Cou^t 
on  the  dai/  of  trials  Hated  that  the  questions  were  Jitter  to  he  dedM 
by  an  arbiter  tJian  by  a  Jury  /  and  the  parties,  by  their  counteif 
hawing  agreed  to,  and  signed  a  minute  of  reference  to  that  effect, 
with  power  to  the  Lord  President  to  name  a  referee,  JhUing  (Ac 
one  agreed  on ;  and  one  of  the  parties,  before  the  interlocutor  ad- 
mitting the  reference  was  signed,  having  intimated  in  uriting  to 
the  Clerk  of  Court,  thtU  he  would  not  consent  to  the  minute  if  it 
prejudiced  the  ordinary  remedies  of  law,  and  in  particular^  kit 
right  of  appeal  to  the  House  of  LordSt-^-the  Court  heUt  /. 
That  the  reference  was  bindinff,  and  refused  to  remit  the  came 
to  the  Lord  Ordinary;  and  the  Lord  President  having  named  a 
referee  in  room  of  the  first  named,  who  declined  to  act,  their 

jMrdships  of  new,  remitted  the  cause  to  the  judicial  referee 11, 

Tha^  it  was  not  ultra  vires  of  the  referee  to  reserve  certain  claim 
fineiitentaUy  considered,  although  not  included  in  the  reference,) 
which  might  be  brought  by  one  of  the  parties  against  the  otktr^ 
and  to  him  his  defences  as  accords, — ///.  Questiom  raited,  6s/ 
not  decided.  Whether  a  judicial  referee  was  an  officer  of  Cauri, 
or  was  in  the  same  situation  as  an  arbiter  ;  and  whether  the  Court 
had  power  to  tleeem  for  his  remuneration  T 

The  Oil  Gas  Company  of  Edinbnrgh  having  resolved 
to  abandon  the  manafacture  of  oil  gas,  and  to  connect 
themselves  with  the  Coal  Gas  Company,  entered  into  an 
arrangement,  by  which  the  shares  and  at^ck  of  the  one 
were  transferred  to  the  other, — ^the  proprietors  of  shares 
in  the  former  becoming  entitled  to  certain  shares  of  the 
stock  of  the  latter.  Clyne  held  a  considerable  number 
of  shares  in  the  Oil  Gas  Company,  and  not  having  beea 
satisfied  with  the  above  transfer,  nor,  as  he  alleged, 
having  been  dalv  informed  of,  or  sanctioned  the  trans- 
action, he  brought  an  action  against  those  who  had  been 
then  directors,  ^c,  of  that  Company,  upon  the  narra- 
tive,  that  the  transaction  had  been  entered  into  con- 
trary to  the  express  provisions  of  the  Act  of  Parlia- 
ment by  which  the  Company  had  been  established,  and 
was  otherwise  illegal, — and  concluding  for  payment  of 
the  value  of  the  shares  held  by  him,  at  the  highest 
selling  price  of  the  shares  at  the  time.  Prior  to  the 
above  transfer,  certain  calls  had  been  made  by  the  Oil 
Gas  Company  against  the  various  share- holdeni. 
And  for  several  of  these  calls  they  brought  an  action 
against  Clyne.  After  a  variety  of  procedure,  issues 
were  prepared  in  both  cases,  and  sent  to  a  Jury.  After 
the  Jury  bad  been  sworn,  and  Mr  Clyne's  counsel 
opened  the  case,  it  was  stated  from  the  Bench,  that 
the  question  was  one  more  fit  to  be  decided  by  an 
arbiter  than  by  a  jury.  A  judicial  reference  was  then 
suggested,  and  a  minute  was  written  ont  by  the  clerk 
in  these  terms : — 

'*  The  parties  agree  to  refer  the  two  actions  to  Bfr  Jofan 
Boyd  Greensbields,  with  full  powers  to  determine  all  <|uest)oiis 
between  the  parties,  and  to  determine  the  questiona  of  expenses; 
and  they  request  the  Court  to  iuterpone  their  authority  to  thii 
minute  of  judicial  reference.  (Signed)  John  Hops,  for  Pur- 
suer. Jambs  Kbay,  for  the  Oil  Gas  Company. — Failing  Mr 
Greensbields,  the  parties  agree  to  refer  to  any  referee  to  be 
named  by  the  Lord  President.  (Signed)  John  Hope.  J' 
Kbay." 

Upon  the  same  day,  and  before  any  interlocutor 

had  been  signed  by  the  Court,  Mr  Clyne  addressed 

the  following  letter  to  the  Jury  Clerk  i — 

•<  Sir, — I  have  this  moment  returned  from  the  Jury  Coort 
after  gathering  up  the  papers  in  this  cause.  On  my  way  home, 
I  called  at  the  Jury  Court  Ofllce,  for  the  purpose  of  seeing,  whe- 
ther and  what  minute  is  or  has  been  propoaed,  or  is  or  bu  heen 
agreed  to,<— the  nature  and  terms  or  which  I  am  uoacquiiiited 
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vith,.-4f)e  propoMl  haring  been  as  unexpecled  to  me  m  tmu 
prising,  I  presume,  to  all  who  were  ia  Court  I  fbund,  however, 
tbat  you  had  not  come  to  the  office,  and  that  you  had  locked  op 
tke  paper.  I  therefore  take  thia  early  opportunity  of  stating  in 
writing,  what  I  meant  to  have  done  verbally,  with  the  most  per- 
Sect  respect  to  all  ooneemed, — ^that  if  the  propoind  or  minut^  or 
whatever  else  it  may  be,  contains  any  thing  prejudicial  to  the 
ordinary  remedies  of  law,  and  particularly  to  the  right  of  appeal 
to  the  House  of  Lords,  it  is  not  what  I  can  assent  to ;  and  jus- 
tice requires  this  reservation,  which  I  take  the  earliest  possible 
opportunity  of  making  and  intimating.  I  shall  send  a  copy  of 
this  letter  to  the  opposite  agent I  remain,**  &c. 

Upon  the  19th  December  1831,  the  followinja^  in- 
(erlocuter  had  been  writtea  out,  bat  was  not  aigned 
till  the  VOtb : 

**  Admits  the  judicial  reference ;  and  in  termfl  thereof  remtta 
to  the  judicial  referee  to  consider  the  causses,  and  to  report ;  and 
continues  both  cases  till  such  report  is  made.  Signed  20th  De- 
cember 1831." 

Of  the  game  date,  notice  of  a  motion  in  each  caie 
vas  gerved  by  Mr  Clyne,  that  he  would  move  the  Coart 
to  remit  to  the  Lord  Ordinary,  to  decide  the  canse  upon 
the  closed  record  and  productions.  Upon  22d  Decem- 
ber, the  causes  having  been  put  to  the  roll,  for  the  pur« 
pose  of  disposing'  of  this  motion,  and  having  been  also 
eirolled  on  the  same  day  by  the  Oil  Gas  Company,  to 
We  a  new  referee  named  in  place  of  Mr  Green- 
BhldJg,  who  had  decltoed  to  act,  it  was  objected  for 
Mr  Clyne,  that  no  new  referee  should  be  named,  and 
contended,  that  as  he  would  not  consent  to  any  re- 
ference, the  cause  should  be  at  once  sent  to  the  Lord 
Ordinary.  The  Court,  however,  on  22d  December 
183],  pronounced  this  interlocutor  : 

"  The  Lord  President,  in  virtue  of  the  power  given  to  him  by 
the  within  judicial  minute*  and  in  respect  Mr  Greenshields  has 
decliaed  to  aeeept,  names  Mr  Duncan  M'Neill,  advocate,  as  ji^ 
didal  referee  in  Uiese  cases :  And  the  Lords,  of  new,  remit  to 
the  said  Duncan  McNeill,  as  judicial  referee,  to  consider  the 
ca^es,  and  to  report ;  and  continue  both  cases  till  such  report  is 
made,  and  refuse  both  motions  for  Mr  Clyne.*' 

Mr  McNeill  having  accepted  of  the  reference,  after 
a  variety  of  procedure,  pronounced  an  award,  which, 
afler  disposing  of  both  actions,  contained  the  follow- 
ing finding^: 

**  Primo,  I  find  that  in  the  action  at  the  instance  of  the  Edin- 
hoTgh  Oil  Gas-Light  Company  agahist  Mr  Clyne,  the  pursuers 
are  entitled  to  decreet  for  £\dO  Sterling,  with  legal  interest 
thereof  from  the  10th  of  January  1826,  and  for  the  further  sum 
of  £198  Sterling,  Wkh  the  legal  interest  thereof,  from  the  Idth 
of  February  1826,  being  the  two  calls  or  inRtalments  concluded 
fur  in  the  summons,  at  the  instance  of  said  Company  against  Mr 
Clyne,  and  amounting,  the  said  two  calls  or  instalments,  with 
interest,  to  ^£289,  16.  10}.,  at  Whitsunday  1828.  Secundo,  I 
find  that  in  the  action  at  the  instance  of  Mr  Clyne,  against  the 
Edinburgh  Oil  Gas-Light  Company,  he  is  entitled  to  decree  for 
£760  Sterling,  with  the  legal  interest  thereof,  from  the  term  of 
Whitsunday  1828,  but  that  the  said  Company  is  entitled  to  de- 
duct therefrom,  the  aforesaid  sum  of  £289,  16.  10}.,  found  due 
to  them  at  Whitsunday  1828,  leaving  a  balance  due  by  the  s^id 
Company  to  Mr  Clyne,  at  Whitsunday  1828,  of  £490,  S.  If. 
which  sum,  with  the  legal  interest  thereof,  from  Whitsunday 
1828  till  paid,  Mr  Clyne  is  entitled  to  recover  from  the  said 
Company,  upon  his  surrendering  the  fifty-two  shares  of  the 
Edinburgh  Oil  Gas-Light  Company  stock  held  by  him,  or  trans- 
ferring the  same  in  favour  of  the  said  Company,  or  of  any  per- 
son or  persons  the^  may  direct,  for  their  behoof.  7Vr/to, 
I  find  that  the  Edinbuigh  Oil  Gas-Light  Company  are  en- 
tided  to  reservation  of  any  claim  they  may  have  against  Mr 
C*lyne,  for  any  calls  or  instalments  subsequent  to  )3tb  February 
1826,  paid  by  other  partners  of  the  Company,  but  not  paid  by 
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Mr  Clyne,  and  that  Mr  Clyne  is  entitled  to  have  his  defem?ea 
against  any  such  claim  reserved,  and  that  the  said  Company  are 
not  entitled  to  withhold  or  delay  payment  in  the  meantime  of 
the  said  balance  of  £490,  3.  1^.,  and  interest,  or  any  part  there- 
of, on  account  of  any  such  alleged  claim  for  subsequent  instal* 
ments.  QMartOt  I  find  that  neither  party  is  entitled  to  expenses 
against  the  other  party,  but  that  both  parties  are  conjunctly  and 
severally  liable  to  the  clerk  to  the  reference  for  his  expenses  and 
trouble,  which  1  tax  at  £21  Sterling,  with  relief  to  either  party 
paying  the  same  against  the  other  party,  to  the  extent  ot  one 
half." 

The  canse  having  been  enrolled  by  the  Oil  Gas 
Company,  to  have  the  authority  of  the  Court  inter- 
poned  to  thig  award,  Mr  Clyne,  who  had  eiven  notice 
of  his  intention,  opposed  this  iQOtiQn,  and  contended, 
that  the  award  was  ultra  vires  of  the  referee,  inasmuch 
as,  supposing  the  reference  to  have  been  obligatory  at 
all,  which  was  denied,  the  only  actions  as  to  which  the 
referee  had  any  power  to  decide,  were  the  two  in 
which  issues  had  been  framed  and  sent  to  a  Jury : 
That  the  referee  had,  however,  by  inserting  the  above 
reservation,  sabstantially  found  that  the  Oil  Gas 
Company  had  still  a  right  to  bring  a  new  action  for 
calls  on  the  shares  of  the  Company  against  Mr  Clyne. 
Buch  reservation  was,  in  that  view,  altogether  incom- 
petent, and  in  any  view,  was  fdtra  vires^  as  there  was 
no  question  regarding  such  new  action  before  the  re* 
feree.  For  the  Oil  Gas  Company  it  was  answered— 
There  were  two  actions  in  Court  when  this  reference 
was  entered  into,  and  which  it  embraced.  The  one 
was  for  the  value  of  the  shares  of  the  Company,  brought 
by  Mr  Clyne, — and  the  other  against  him  at  the  in« 
stance  of  the  Company,  for  calls  made  upon  the  share- 
holders. Under  this  latter  action,  the  question  was, 
whether  the  calls  had  been  made  in  terms  of  the  Act 
of  Parliament?  The  referee  was  of  opinion  that  they 
had  been  regularly  made,  and  found  Mr  Clyne  liable 
for  payment  of  their  amount.  Besides  these  calls, 
there  had  been  two  subsequent  calls  made  against 
the  share-holders,  and  although  no  action  had  beea 
raised  for  these,  it  was  argued  to  the  referee,  that  Mr 
Clyne  was  liable  for  them  also ;  and  that  their  amount 
ought  to  be  deducted  from  the  sum  which  the  referee 
found  due  by  the  Oil  Gas  Company  to  Mr  Clyna. 
The  reservation  was  in  this  way  inserted,  and  it  could 
not  be  doubted  that  it  was  perfectly  competent  so  to 
do.  No  injury  could  be  sustained  by  it;  because, 
while  the  right  to  bring  the  action  was  reserved,  ail 
defences  against  it  were  also  reserved. 

Lord  Bafgray  I  have  not  the  smallest  difficulty  in  the  case. 
There  are  two  questions :— 1.  Was  this  a  binding  reference,  oc- 
cording  to  the  forms  established  in  our  law  ?  2.  Has  the  referee 
acted  ultra  vires  f  When  I  look  to  the  record,  I  have  no  manner 
of  doubt  that  this  reference  was  binding.  Then  it  comes  to 
this.  Has  the  referee,  in  the  discharge  of  his  duty,  exceeded  his 
powers  ?  I  am  quite  clear  he  has  not.  1  am  sure  no  human 
Deing,  looking  to  these  summonses,  and  the  various  points  and 
inquiry  necessary,  could  suppose  that  it  was  a  case  that  a  Jury 
should  go  tbrougn  ;  and  a  reference  was  a  molt  proper  proceed- 
ing. Accordingly  it  takes  pUce,  and  when  the  referee  goes  to 
work,  what  could  he  do  but  what  he  did.  He  could  only  look 
to  the  two  summonses  before  him,  and  their  conclusions.  Tlia 
conclusion  of  the  first  was  for  the  calls  made  upon  the  ahare- 
holders.  There  was  no  resisting  that  conclusion  at  alL  Then 
there  was  the  second  summons,  in  which  Mr  Clyne  says,  As 
the  Company  did  all  these  things  without  his  consent,  they  are 
bound  to  give  him  the  value  of  his  shares — and  I  think  he  was 
right  there.     It  was  then  to  be  determined,  whether  he  was  en- 
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titled  to  the  value  of  the  shares  as  at  the  price  he  paid  for  them, 
or  as  at  the  selling  price  of  them  afterwards.  The  referee  de- 
cides that ;  and  surely  that  is  irreversible.  But  as  there  were 
other  calls  which  could  not  be  brought  under  either  of  these 
summonses,  he,  with  great  justice  and  great  propriety,  reserves 
all  these  entire.  The  Company  might  have  five  hundred  claims 
for  any  thing  T  know,  and  Mr  Clyne  might  have  as  many ;  and 
accordingly,  the  referee  reserves  all  claims  and  all  defences 
against  them,  hinc  inde.  But  does  he  find  that  these  claims  are 
competent  ?  No  such  thing ;  all  that  is  left  untouched  and  en- 
tire, if  ever  any  such  claims  are  made. 

Zordg  Pretident  and  GUliet  concurred. 

Lord  Craigie. — I  shall  only  say,  with  deference,  that  I  should 
in  such  a  case,  have  said  nouiing  about  reserving  any  claims  at 
all. 

The  Conrt  having  been  moved  to  inteqpone  their 
authority  to  the  award,  and  al8o  to  remit  to  the  audi- 
tor to  fix  the  amount  of  remuneration  to  the  referee, 
that  decree  might  be  pronounced  therefor,  on  the 
ground  that  a  judicial  referee  was  not  in  the  same 
situation  as  an  arbiter,  but  wasi  an  officer  of  Court. 

Lord  Craigie  thought  the  point  deserving  of  deliberate  con- 
sideration. 

The  Court,  however,  without  deciding  whether  they 
had  power  to  decern  for  such  remuneration,  remitted 
the  account  to  the  auditor ;  but,  thereafter,  that  part 
of  the  motion  was  withdrawn,  in  consequence  of  which 
the  point  was  not  determined.  The  Conrt  pronounced 
this  interlocutor : — 

'  '*  The  Lords  having  heard  counsel  for  the  parties  on  the  motion 
for  the  Oil  Gas  Company,  and  on  the  motions  for  David  Clyne ; 
dismiss  the  motions  for  David  Clyne,  and  approve  of  the  award 
by  Duncan  M'Neill,  the  judicial  referee ;  interpone  the  authority 
of  the  Court  thereto,  and  decern  against  the  parties  for  imple- 
ment thereof  to  each  other.** 

First  Division. — Jury  Cause. — ^cl,  Boswell. — jflt,  Keay,  H. 
Bruce — D.  Clyne.  S.S.C.,  and  Andrew  Gray,  W.S.,  Agents. 
u-Mr  Brown,  Clerk [J.  W,  I),] 

COURT  OF  SESSION. 
INNER-HOUSE. 
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1th  July  1832. 

No.  44k — John  Berry,  Advocator  and  Purtuer,  v.  James 
Laub,  Kenpondenl  and  Defender, 

Partnership — Managing  Partner —  Remuneration  — Contract— 
It   having  been   Uipulated   in   a  contract  of  copartnery,  that 

•  the  managing  partner  wcu  to  receive  a  certain  rate  of  remuner* 
ation  ;  and  the  Company  having  been  dissolved  at  the  erpiration 
of  tl»e  contract,  and  its  affhin  wound  vp  by  the  said  managing 
partner-^  Held,  in  the  absence  of  any  new  agreement  as  to  emo^ 
iument,  that  the  contract  must  also  be  the  rule  for  Jixing  the  rate 
of  remuneration  due  for  winding  up  the  concern^ 

In  1806,  there  was  a  Company  formed  for  seren 
years,  which  carried  on  business  in  Glasgow  and  the 
island  of  St  Thomas,  under  the  firm  of  Lamb,  Mil- 
ler and  Company.  Its  capital  consisted  of  £8000,  and 
was  divided  ilfto  SG  shares.  The  4th  article  of  the 
contract  of  copartnery  was  in  these  terms  : — 

**  That  the  said  James  Lamb,  in  consideration  of  his  taking 
the  management  of  the  said  bii^tinpits  in  Glasgow,  sfiall  be  al- 
lowed a  commishion  of  two  and  a  half  per  centum,  upon  all  the 
purchases  and  sales  made  by  the  Company  at  Glussgow,  but 
which  commissions  shall  not  exceed  anrmuily  the  sum  of  JC500 
S^eriiiTg,  unless  the  business  done  by  t)u;  Company,  under  the 
nmiia^'tineiit  of  the  said  James  Lamb,  shull  excei'd  ;i*dO,000 
Sterling  pe^  annum,  in  which  isvent,  in  addition  to  the  said  com- 


mission of  j£jOO  Sterling,  arising  due  as  aforesaid,  tlie  laid 
James  Lamb  Aall  be  entitled  to  a  farther  oomBitssioo  of  one 
and  one-fourth  per  centum  upon  the  amount  of  the  bosincsi 
transacted  by  him,  exceeding  the  sum  of  jC30,000;  and  these 
commissions  the  said  James  Lamb  shall  be  entitled  to  draw  bd- 
nually ;  the  expense  of  one  clerk  employed  in  the  business  of  tbe 
Company,  and  counting-house  rent,  bemg-  defrayed  out  of  the 
commission  of  the  said  James  Lamb.** 

The  business  was  carried  on  sncoessfally  till  ht 
August  1813,  when  the  contract  expired,  and  the  re- 
spondent was  appointed  at  a  meeting  of  the  partners, 
to  wind  up  the  Company's  affairs.    In  this  duty, 

'<  he  had  to  collect  the  debts  due  to  the  Company— to  mlitc 
the  property  belonging  to  them— and  also  to  dispose  of  the  pro* 
duce  which  was  from  time  to  time  remitted,  chiefly  by  debtors 
in  the  West  Indies,  in  extinction  of  the  sums  they  owed,  but 
occasionally  by  others  also,  who  were  not  indebted  to  the  Coo. 
pariy— to  pay  the  debts  due  by  the  concern — to  carry  on  the  cor- 
respondence to  which  these  matters  gave  occasion— and  to  keep 
regslar  books  containing  a  record  of  all  his  transactions.** 

Shortly  after  the  dissolution  of  the  Company,  the 
advocator  brought  an  action  before  the  Magistrates  of 
Glasgow  against  bis  late  partners,  cooclnding  for  da« 
mages,  and  for  payment  of  his  share  of  the  Company 
property.  The  respondent  stated  his  commission,  in 
an  account  renderea  in  that  action,  at  £3841,  10.  i, 
being  at  the  rate  of  2^  per  cent.  To  this  the  advo- 
cator objected ;  and  after  a  proofs  the  Magistrates  pro- 
nounced an  interlocutor  on  10th  May  1816,  finding, 
inter  alia^  that 

"  the  evidence  afforded  by  the  contract  of  copartnenhip  be- 
tween the  parties,  and  by  the  said  parole  proof  taken  together, 
is  sufficient  to  warrant  this  Court,  upon  a  general  memDtile 
and  jury  view  of  the  case,  to  sustain  the  defender  Lamb's  claim 
for  commission  or  remuneration  for  the  business  performed  by 
him,  as  the  late  managing  partner  of  Lamb,  Miller  and  Com- 
pany, in  winding  up  the  affairs  of  that  Company  to  the  extent 
of  the  lowest  nite  of  commission  allowed  the  managing  pirtner 
by  said  contract  during  the  stipulated  period  of  the  eusteoce  of 
the  Company,  in  the  event  of  the  higher  commission  thereby 
allowed  amounting  to  j£500  per  annum,  and  of  the  busioess 
done  by  the  Compuny  exceeding  j£dO,000,  viz.  to  the  extent  of 
one  and  one- fourth  per  cent,  upon  the  amount  of  the  proceeds 
of  the  sales  of  the  property  of  the  Company  effected  by  tlie 
said  defender,  and  upon  the  amount  of  the  debts  due  to  the 
Company  by  the  said  defender,  in  the  course  of  windmg  op  the 
affairs  :  And  accordingly,  before  further  judgment,  appoioti 
the  said  defender  to  give  in  a  state  of  accounts  between  the  pix- 
ties  upon  this  principle.** 

After  a  variety  of  procedure,  the  advocator  re- 
moved the  case  into  the  Court  of  Session  by  advocs- 
tion,  and  the  Lord  Ordinary,  on  l9th  January  1826, 
remitted  to  an  accountant, 

'<  to  examine  and  report  upon  the  quantity  and  nature  of  tbe 
business  done  by  the  defender  and  respondent,  with  power  ta 
call  for  books,  papen,  and  explanations ;  and  farther,  to  report 
his  opinion  of  the  amount  of  the  remuneration  reasonaUe  to  be 
allowed  to  the  defender  and  respondent  for  doing  tbe  different 
parts  of  that  business,  respectively,  and  on  the  whole.** 

The  accountant,  after  various  drafts,  in  which  ke 
stated  the  amount  of  remuneration  differently,  report- 
ed that  the  total  commission  due,  amounted  to  £i?i^ 
15s.,  and  that  he  was 

'*  of  opinion  that  the  provisions  of  the  contract  of  copartnery,  lo 
regard  to  Mr  Lamb's  remuneration  as  the  Company's  nuitK^ 
during  its  subsistence,  ought  to  be  tbe  rule  for  bis  remonentioa 
in  the  winding  up.  The  businesj  done  after  tbe  di!>5oluD<><> 
having  been  of  a  vory  similar  kind  to  that  which  wa<«  donebt-tor? 
it,  there  seems  to  be  no  gt)od  reason  for  presuming,  in  thf  ab- 
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seace  of  all  express  stipulation  among  the  parties,  that  Mr  Lamb. 
in  winding  up  the  concern,  was  to  be  satisfied  Vith  a  smaller 
compensation  than  that  which  he  had  previously  received  for 
services  of  exactly,  or  at  least  very  nearly,  the  same  nature." 

No  commisftion  was  allowed  for  collecting  or  discharg- 
ing the  debts  of  the  Company,  on  the  ground  that  he 
had  reseived  his  allowance  on  the  purchases  and  sales 
out  of  which  these  debts  arose.  To  this  report  the  re- 
spondent  lodged  a  note  of  objections,  in  which  he  con- 
tended— I.  That  the  accountant  had  merely  stated  ge.< 
nerally  the  duties  incumbent  on  the  respondent  in 
winding  up  the  Company's  affairs,  and  not  the  nature 
and  quantity  of  the  business  performed. — II.  That  he 
had  deducted  from  the  commission  £1000,  allowed  for 
outlays. — IIL  In  terms  of  the  interlocutor  remitting 
the  case  to  the  accountant,  there  should  have  been  a 
report  as  to  the  reasonable  amount  of  remuneration 
for  the  different  parti  of  the  business,  and  for  the 
Vihole, — IV.  The  remuneration  allowed  by  the  con- 
tract of  copartnery,  while  the  Company  subsisted, 
ought  not  to  have  been  made  the  rule  for  fixing  what 
was  due  for  winding  up  the  concern  after  the  disso- 
lution.— V.  The  report  does  not  state,  as  it  should 
have  done,  that  all  the  respondent's  partners  except 
the  advocator,  admitted  the  claim  of  the  respondent 
for  remuneration  as  moderate,  and  have  settled  with 
him  accordingly.  Lord  Mackenzie  then  pronounced 
this  interlocutor,  21st  June  1831  : — 

**  Having  heard  parties'  procurators,  and  thereafter  considered 
this  report,  and  proof  adduced,  memorials  for  the  parties,  and 
whole  process — Finds,  agreeably  to  this  report,  that  the  sum  of 
£1715,  15s.,  is  a  proper  remuneration  to  be  allowed  to  the  de- 
fender, James  Lamb,  for  winding  up  the  affairs  of  Lamb,  Mil- 
ler, snd  Company :  Finds  him  also  entitled  to  legal  interest  on 
the  sum  due  to  him  from  the  31st  day  of  October  1814. — Note, 
-^The  Lord  Ordinary  by  no  means  thinks  that  if  he  bad  decided 
the  case  without  the  aid  of  the  accountant's  report,  he  would 
have  fixed  upon  a  lai^er  sum.  He  does  not  think  that  a  case 
such  as  the  present,  of  a  person,  the  acting  partner  of  a  company, 
receiving  certain  allowances  for  his  trouble  as  such,  and  then 
continuing  afVer  dissolution,  to  manage  their  affairs  till  the  con- 
cern is  wound  up,  without  any  new  and  explicit  bargain,  fixing 
his  emoluments  for  that  trouble,  is  at  all  closely  similar  to  the 
case  of  a  stranger  employed  to  wind  up  a  bankrupt  concern. 
The  previous  total  ignorance  of  the  bankrupt  manager,  and  his 
freedom  from  any  previous  obligation  to  take  trouble  or  respon. 
sibility  in  the  matter  at  all,  the  confusion  of  affairs,  the  disputed 
and  bad  debts  and  claims,  which  generally  exist  in  bankruptcy, 
do  not  seem  to  have  bad  place  here.  Nor  can  the  Lord  Ordinary 
think  it  possible  to  admit  generally  the  truth  of  the  maxim,  that 
an  acting  partner  should  be  paid  a  higher  rate  of  commission  for 
winding  up  after  dissolution,  than  for  managing  previously  the 
^airs  of  a  company.  It  may  easily  happen,  and  the  Lord  Or- 
dinary thinks  did  happen  in  this  case,  that  it  is  more  advantage- 
ous for  the  manager  to  dispose  of  the  whole  stock  of  a  company 
vithin  a  short  time,  at  a  certain  rate  of  commission,  than  to 
carry  on  their  ordinary  business  from  year  to  year  at  the  same 
rate.  In  some  cases,  a  large  fortune  might  rapidly  be  made  by 
the  one,  while  the  other  had  only  afforded  a  moderate  income." 

The  case  being  under  the  old  form  of  process,  a  re- 
presentation was  allowed  against  this  interlocutor, 
which  having  been  answered,  his  Lordship,  on  8th 
February  18S2,  adhered  to  his  former  interlocutor. 
The  respondent  reclaimed,  and  prayed  their  Lord- 
ships 

"  to  alter  the  interlocutor  submitted  to  review ;  to  advocate  the 
<%use ;  and  either  to  repel  the  reasons  of  advocation,  and  find 
the  petitioner  entitled  to  commission  at  the  rate  of  two  and  a 
l^alf  per  cent,  on  the  whole  property  of  the  Company  realised^ 


and  the  whole  debts  due  to  the  Company  recovered  by  the  peti- 
tioner ;  or  at  least  to  find  that,  if  \\\a  remuneration  is  to  be  re- 
gulated by  the  contract,  he  is  entited  to  take  credit  for  the  coni- 
missions  therein  specified  on  all  sales  made  by  him,  and  for  his 
whole  just  and  necessary  expenses,  except  the  salary  of  one 
clerk,  and  counting-house  rent ;  and  also,  to  take  credit  for  a 
commission  on  debts  recovered  by  him ;  and  likewise,  to  find 
that  the  petitioner  is  entitled  to  withdraw  the  commission  on 
sales  of  consigned  produce,  so  far  as  the  same  was  sold  by  him, 
the  petitioner,  subsequently  to  the  dissolution  of  the  Company, 
from  the  debit-side  of  his  account  with  the  Company:  And, 
with  these  findings,  to  ordain  the  accountant*s  report  to  be 
amended  accordingly,  and  decern  in  terms  of  such  amended  re- 
port :  And  histly,  iu  either  case,  to  find  the  advocator  liable  in 
expenses." 

The  Court  adhered. 

Second  Division. — Lord  Ordinary,  Mackenzie. — Act,  Jame- 
son and  Monteith. — Mt,  Dean  of  Faculty  (Hope,)  and  Green- 
shields A.  and  J.   Paterson,   W.S.,  and  J.   Hannay,  W.S., 

Agents.— Mr  Thomson,  Clerk.— |.J.  W,  //.] 


7/ A  July  1832. 

No.  445. — Archibald   R.  HEN0£B80^r,   Advocator  and  De- 
fender, V,  John  M'KaY,  Pursuer  and  Respondent. 

Process— Record — New  Plea — Pars  Judicis— Judicature  Act, 
Sect.  1 1  ,-~A  messenger  aiid  a  ufriter  having  entered  into  an 
agreement,  whereby  the  latter,  on  payment  oja  small  salary  to  the 
former,  was  to  receive  the  messenger's  Jees ;  and  the  messenger 
having,from  certain  conduct  of  the  writer,  brought  an  action  for 
breach  of  contract ;  and  the  defender  not  having  pleaded  that  the 
contract  was  unlawful — The  Lord  Ordinary,  ex  proprio  rootu, 
started  the  jUea,  and  decided  the  case  on  it;  and  t/ie  Court,  on 
a  reclaiming  note,  t/iinking  the  case  of  great  importance,  allowed 
the  plea  to  be  put  on  record,  and  ordered  cases. 

M'Kay  entered  ait  a  messenger  in  1819,  and  con- 
tinued to  practise  in  Campbletown  till  1828,  when  he 
removed  to  Glasgow,  iu  consequence  of  an  advertise- 
ment for  an  **  assistant  messenger,"  which  was  after- 
wards followed  by  a  letter  from  the  advocator,  de- 
signing himself  -writer,  Glasgow,  in  these  terms  : — 

"  The  business  of  a  messenger  is  carried  on  by  me,  princi- 
pally  for  the  benefit  of  my  brother  and  his  family,  who,  in  con. 
sequence  of  getting  into  a  dissipated  habit,  cannot  be  trusted 
with  it.  The  business  is  but  small,  chiefly  confined  to  the  town, 
and  consequently  attended  with  very  little  trouble.  Before  my 
brother  left  the  business,  it  dwindled  awajr  almost  to  nothing, 
and  f  fear  it  will  take  sometime  before  it  is  recruited  so  far  as 
to  afford  a  large  salary  to  a  messenger.  As  the  business  in- 
creases, tke  salary  would  be  augmented.  But  in  present  circum- 
stances, it  cannot  afford  much, — say  the  lowest  you  will  come 
for.  1  am  not  dispdsed  to  go  beyond  £50  fur  the  first  year, 
with  necessary  travelling  expenses,"  &c 

The  respondent  came  to  Glasgow,  entered  npon  his 
employment,  and  was,  as  he  alleged,  dismissed  from 
the  advocator's  service  a  few  days  after  he  entered  it; 
because — I.  He  refused,  though  desired  by  the  advo- 
cator, to  execute  a  summons,  by  leaving  a  copy  at  the 
defender's  dwelling -houfie,  and  returning  thereon  an 
execution  that  it  had  been  served  personally ^ — and  II. 
Because  he  would  not  execute  letters  of  hunting  in 
a  manner  disconform  to  the  warrant.  The  respon- 
dent then  raised  an  action  before  the  Magistrates,  con- 
cluding fur  payment  of  £100  of  damages,  in  repara- 
tion for  the  breach  of  contract  by  the  advocator. 
These  allegations  were  denied  by  the  advocator ;  and 
^  after  a  proof,  and  a  variety  of  proceduie,  the  Magis- 
trates held  the  conduct  of  the  respondent  justifiable, 
and  found  Henderson  liable  in  damages.     Thi^judg- 
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merit  having  been   advocated,  Lord  Maclcenzie,   on 
29th  February  1832,  pronounced  this  interlocutor  :«-7 

**  Having  beard  parties'  procumtors,  and  thereafter  consider- 
ed the  proof  adduced,  apd  whole  process,  Finds  it  proven  that  the 
afp'eement  between  the  advocator  (the  original  defender),  and 
the  respondent  (the  original  pursuer),  whatever  might  have  been 
the  original  understanding  by  the  respondent  of  the  advocator's 
proposal,  did  ultimately  come  to  be  an  agreement,  by  which  the 
respondent,  a  mesAenger-at< arms,  and  sheriff-officer,  was,  in  these 
capacities,  to  act  under  the  advocator,  who  held  neither  of  these 
offices,— the  advocator  agreeing  to  pay  the  respondent  a  small  an- 
nual salary  for  the  whole  official  duty  done  by  him, — the  respon- 
dent agreeing  thst  the  advocator  should  receive  for  his  own  use, 
the  whole  messenger  or  sheriff-officer's  fees  paid  by  the  em- 
ployers for  that  duty :  Finds,  that  this  was  not  a  lawful  con- 
tract, and  therefore  finds  that  the  action  brought  by  the  respon- 
dent for  dsmsges  on  account  of  an  alleged  breach  of  this  con- 
tract, cannot  be  entertained  in  any  Court  of  law :  Further,  finds 
that  in  the  proof  which  was  taken  before  the  Bailies,  it  was  not 
proven  that  the  respondent  was  finally  dismissed  from  the  said 
employment,  so  as  to  entitle  him,  in  case  the  said  emplojrment 
had  been  legal,  to  leave  the  same,  and  sue  for  payment  of  his 
salary,  or  for  damages :  Therefore  advocates  the  cauise,  alters 
the  interlocutors  of  the  Bailies,  and  assoilzies  the  advocator, 
being  the  original  defender,  and  decerns:  Finds  no  expenses 
doe  to  either  party.** 

M'Kay  reclaimed. 

Lord  Justice- Clerk  thought  the  case  very  important,  and  that 
it  should  be  decided  authoritatively  on  cases  or  minutes  of  de- 
bate.    He  would  give  no  opinion  on  the  point  at  present. 

Lord  Meadowbtrnk, — It  was  part  judicit  to  suggest  the  plea 
of  illegality. 

Lord  Cfingletie  said,  the  case  should  be  put  into  proper  shape ; 
there  was  no  plea  as  to  the  illegality  of  the  transaction  entered  on 
record  by  the  parties.  It  had  only  been  started  by  the  Lord 
Ordinary.  He  thought  the  case  was  important,  and  that,  in 
terms  ot  the  Act  of  Parliament,  sect.  U,  the  plea  should  be 
added  to  the  record. 

Lord  Glenlee  concurred. 

The  plea  of  illegality  was  allowed  to  be  added  to 
the  record,  and  cases  ordered  on  the  point. 

Second  Division. — Lord  Ordina^,  Mackensie. — ^cU  Jame- 
son &  Stee\e,-^j1lt.  Skene  &  A.  M*Neil.<— J.  Patton,  W.S., 
and  L.  Mackintosh,  S.  S.  C,  Agent8.«^Mr  Thomson,  Clerik.— 
[J.  r.  B.] 

loth  July  1&32. 

No.  446.— Poor  Mrs  Janet  Forbes  or  Caldeb,  and  Miss 

Robe  Calder,  Pvrtuert. 

Cessio— Pension — Lieutenant's  Widow — A  UetUenarWt  widow 
kavitig  a  pention  of  jC40  f>er  annum,  and  £20  for  her  two  un- 
married  davghtert ;  and  having  to  maintain  herteif,  a  um,  two 
davghlert,  and  two  grandchildren  upon  it, — the  Court  granted 
her  the  benefit  of  the  cessio,  and  refuted  to  ordain  her  to  attign 
any  portion  of  the  pention  to  her  crediiort. 

The  pursuer,  Mrs  Janet  Forbes  or  Calder,  and  her 
daughter  Rose  Calder,  resident  in  Thurso,  were  in-   | 
carcerated  in  the  jail  of  Wick,  for  the  sum  of  £5, 
being  the  rent  of  their  house,  for  which  they  had  be- 
come jointly  liable.    The  pursuers  having  been  ad- 
mitted to  the  benefit  of  tlie  poors'-roll,  applied  for' 
the  benefit  of  the  process  of  cessio  honorum  ;  when  it 
was  objected, — Mrs  Janet  Forbes  or  Calder  is  the 
widow  of  a  lieutenant,  and  has  a  pension  of  £40  per 
annum  for  herself,  and  £10  for  each  of  her  two  un- 
married daughters,  and  therefore,  she  ought  to  assign 
to  her  creditors  a  portion  of  the  £60  which  she  has 
yearly  from  (government.     Answered, — The  pursuer 
has  to  maintain  upon  the  £G0,  herself,  two.  daughters, 


a  son,  and  tm  destitute  grandchildren.  The  Court 
refused  to  oraain  the  pursuer  to  assign  any  part  of 
her  pension,  and  granted  her  the  benefit  of  the  cessio* 

First  Division Jet,   Forbes.— ifft.  Bochanan. — W.   Blar- 

shaU,  W.  S.,  Pursuers'  Agent Sir  W.  Scott,  Cleck.-.[J.  IT.  H.] 

10/A  July  1832. 

No.  447. — John  Smith,  Purtuer,  v.  Mrs  CHSisnAN  Robert- 
son, Defender, 

New  Trial— Excessive  Damages — Landlord  and  Tenant— >rtr- 
cumttancet  in  which  a  Jury  having  found  j£240  of  damaget  due 
by  a  pntprietrixt  for  withholding  potsession  of  a  farm  tinder  a 
leate  far  \^yeart,  at  a  rent  of£\6,  16s.,  and  12  geete  yenriy-^ 
The  Court  refuted  to  grant  a  new  trial,  moved  for  on  the  ground 
o/excettiae  damaget. 

In  April  1829,  the  defender  let  to  the  parsaer  the 
lands  of  Ingsay,  for  12  years  from  Martinmas  1829, 
with  entry  at  that  term.  The  pursner  was  to  pay  as  rent 
£16,  IBs.,  and  12  geese  yearly,  and  also  certain  public 
and  parochial  burdens, — the  whole  rent,  burdens,  &c, 
amonntins^  to  £80, 11.6.  yearly.  The  claase  in  the 
tack  relative  to  the  rent,  was  in  these  terms : — 

"  For  which  causes,  and  on  the  other  part,  the  said  John 
Smith  binds  and  obliges  himself,  and  his  heirs,  executors,  aiid 
succeseora  whomsoever,  to  content  and  pay  to  the  said  Chris- 
tian Robertson,  and  her  heirs  and  assignees,  the  sum  ot  £\S, 
16s.  Sterling,  with  twelve  geese  yearly,  in  advance,  commencing 
the  first  year's  payment  at  the  term  of  Martinmas  1829  vear^ 
for  crop  and  year  1830,  and  so  on  during  the  course  of  thi«i  Wse, 
with  one-fifth  part  more  of  penalty  in  case  of  failure  :  But  de- 
daring,  that  when  the  said  John  Smith  shall  have  stocked  the 
said  farm  to  the  satisfaction  of  the  said  Christian  Robertson, 
that  then  and  in  that  case  the  payment  of  his  rent  shall  be  post- 
poned to  the  term  of  Martinmas  next  after  reaping  the  crop ; 
so  that  if  the  farm  be  properly  stocked  at  Martinmas  1830,  the 
rent  for  crop  1881  shall  not  be  exigible  till  MartinmM  1831, 
and  so  on  during  the  currency  of  this  lease,  the  first  year*s  rent, 
however,  being  paid  in  advance.** 

The  pursner,  on  24th  November  1829,  addressed, 
by  his  agent,  a  letter  to  the  defender,  inclosing  £16, 
16s.,  as  forehand  rent,  and  demanding  aooess  to  the 
&rm.  In  reply,  the  defender  wrote,  retumiag  the 
money,  and  renising  access  to  the  farm,  on  the  groond 
that  the  fiirm  had  been  ready  for  the  pursner  at  the 
term,  on  his  making  the  requisite  payments,  but  that  he 
had  failed  in  the  stipulations  of  the  lease.  The  punsner 
then  brought  an  action  against  the  defender,  for  imple- 
ment of  the  lease,  and  damages.  In  defence,  it  was  main- 
tained, that  the  defender  had  forfeited  his  tack,  by  not 
tendering  the  forehand  rent  on  the  term  day,  Martin- 
mas 1829, — and  by  his  not  having  provided  sufficient 
stocking  for  the  farm.  The  Lord  Ordinary  (Core- 
house,)  pronounced,  9th  March  1831,  tiiis  interlo- 
cutor : — 

"  The  Lord  Ordinary  having  considered  the  closed  recoid, 
and  heard  counsel  for  the  parties ;  Finds  the  missive  of  Uck 
obligatory :  Finds  that  a  tender  of  the  rent  for  the  first  year 
was  made  debilo  tempore  by  the  pursuer,  in  respect  whereof,  and 
that  the  dtfender  does  not  offer  to  prove  by  the  writ  or  oath  ef 
the  pursuer  her  averment,  that  he  intimated,  picvioosto  the  tern 
of  entry,  that  he  was  unable  to  pay  the  rent :  Finds,  in  terv^ 
of  the  first  conclusion  of  the  libel,  that  the  defender  is  bound 
to  out  the  pursuer  in  possession  of  the  farm  in  question  on  ar 
before  the  month  of  April  next,  reserving  all  claim  of  damacts 
.  on  account  of  the  pursuer  not  being  previously  pnt  in  p«i«srf- 
sion,  and  failing  her  doing  so.  finds  damages  due.  and  reservrs 
consideration  in  which  way  the  same  are  to  be  ascertained,  and 
decerns." 
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To  wbioh  Ibe  Iniier*HoiUM>  adhered.  The  defender 
having,  notwithstaading,  declined  to  implement  the 
contract  of  lease,  by  giving  the  pursuer  possestioni 
the  cause  was  reaiiited  to  have  the  damageti  thus 
found  due  aasessed  by  a  jury.  On  the  trial  it  was  prov- 
ed, that  it  required  £l30  to  stock  the  fibrin  :  That  the 
pursuer,  a  short  time  before  Martinmas  1B29,  had  re- 
moved bis  family,  oonsistMag  of  ten  persons,  and  fur* 
niture,  from  Kirkwall,  where  he  had  previoui^ly  re- 
tided,  a  distance  of  20  miles :  That  he  had  provided 
some  cattle  and  a  horse  for  stocking  llie  fiftrm ;  and 
bad  laid  in  manure  and  peats,  and  contracted  fur 
ploughs,  and  other  farming  implements  :  That  in 
consequence  of  being  kept  out  of  the  farm,  he  had 
been  oblig-ed  to  reside  the  winter  of  1829  in  an  ad-» 
joining  hovel,  so  dilapidated  as  to  occasion  discomfort 
to  his  family,  and  injury  to  his  furniture,  from  the 
effects  of  the  weather.  It  was  further  proved,  that 
the  profits  of  tlie  farm,  if  he  had  been  allowed  to 
possess  it,  would  have  been  sufficient  to  support  his 
family  •  and  that  he  had  not  been  able  to  get  another 
farm  or  employment  elsewhere.  The  Lord  President 
charged  the  Jury,  who  found  for  the  pursuer  £240 
damages.  Upon  a  motion,  at  the  defenders  instance, 
for  a  new  trial  on  the  ground  of  excessive  damages, 
it  was  maintained,  inier  aHa^  that  the  sum  found  due 
by  the  Jury  nearly  amounted  to  the  value  of  the  farm 
in  fee-simple. 

The  Lord  President, — I  presided  at  the  trial,  and  can  see  no- 
thing  in  the  circumstances  of  the  case,  or  in  the  verdict,  to  jus- 
tify a  new  trial.  The  Court  had  previously  found  that  the  fore- 
hand rent  was  timeously  tendered,  and  that  the  entry  was  im- 
properly  withheld.  It  was  proved  on  the  trial,  that  the  pursuer 
had  provided  and  brought  to  the  farm  a  aufficient  number  of 
cattle^  considering  the  season  of  the  yjcar  at  which  he  was  to 
enter,  and  the  difficulty  of  maintaining  cattle  in  such  a  country 
during  winter.  He  was  refused  access,  and  obliged  to  live  in 
a  wretched  hovel,  where  he  sustained  loss  both  in  his  furniture 
and  cattle.  It  was  also  proved,  that  the  labour  of  the  farm 
could  be  conducted  by  the  pursuer's  own  family,  and  that  the 
profits  could  support  them.  I  gave  no  directions  to  the  Jury 
as  to  the  amount  of  damages.  There  were  among  them  several 
farmers,  whom  I  conaiderad  better  judges  of  that  matter  than 
mysell 

The  other  Judges  concarred^  and  the  Court  refused 
the  motion  for  a  new  trtaL 

First  Division.— ^c^  Paterson.— ^/^.  P.  Bobertson. — A. 
Peterkin,  S.S.C.,  and  Charles  Spence^  W.  £.,  Agents. -i.. 
[r.  H.  JP.] 

lOlh  Juljf  1832. 

No.  44& — John  Taft,  Purtuer^  v.  Gjbobgb  Tait,  kc, 

Deftnderu 

Prooeas— Summons  — Relevancy— -^  part^  hamng  raixd  a 
tummonst  concludittg  primarilUf  t^uinU  certain  per§ont,  legaiees 
under  a  deed  oftettlemeni  bjf  kisfiUherf  a*  intromittert  with  hit 
JundSi  and  having  an  alternate  conclusion,  though  wUftout  any 
relative  suSeumption,  against  the  trustees  and  executors  appoint- 
ed btf  $he  Mame  deed,  who  were  not  dted^^Meid,  that  the  sum^ 
moHS  wtu  irreUvanUif  drawn. 

This  case  is  reported  fully  antesy  Vol.  IV.  p.  51 1 , 
as  an  Outer-House  case,  it  having  been  understood 
that  the  pursuer  acquiesced  in  the  Lord  Ordinary's 
judgment  of  I3th  June  1832,  which  see.  The  pur- 
suer reclaimed,  but  the  Court  adhered. 

First  Diviaion.-- Lord  Ordinaryi  Corehouse.— ^tfu.  Milne.— 


Jit,   Bell, —         Laidlaw,  and  John  Dickie,  W.S.,  Agents. 
—Mr  BeU,  Clerk [J,  W,  H.\ 

lOth  July  1832. 

No.  449. — OSBORNB,  Pursuer,  v.  Browk,  Defender. 

Honorary  to  Counsel — Expenses — Consultation — Memorial — 
On  the  discussion  of  objections  to  the  JudUor't  Report— -fee  allowed 
for  the  offinion  ^counsel,  whether  an  advocation  fulttmateljf  muc- 
cessfut,j  skoiUd  be  brought ;  also  allowed  the  expense  of  preparing 
a  memorial  on  the  cause  for  counsel  at  advising  in  the  Inner- 
Mouse, — the  record  having  been  closed  in  the  Inferior  Court,  and 
no  previous  memorial  having  been  furnished  in  t/ie  Supreme 
Court,  either  brfore  or  since  the  discussion  of  the  cause  before  the 
Lord  Ordinanf,^'aUhough  counsel  had  been  jtreviously  consulted 
as  to  holding  the  record  cloud  in  the  Supreme  Court, 

The  Lord  Justice-Clerk  observed,  that  the  party  successful  in 
his  advocation,  had  been  well  and  ripely  advised  in  bringing  it. 

Lord  MeadowbasUe  remarked,  that  at  any  rate,  an  advocation 
was  a  current  process.  So  that  advice  as  to  bringing  it,  was  no 
more  than  advice  in  the  course  of  the  action.  It  stood  to  rea- 
son, that  at  the  debate  on  a  cause  before  the  Lord  Ordinary, 
new  views,  not  in  the  record,  might  emerge.  These  it  was  ne- 
cessary to  lay  in  writing  before  counsel  previous  to  advising  in 
the  Inner- House.  Where  abuse  occurred,  it  could  be  stopped. 
But  there  was  none  here. 

Second  Division. — Act.  Monteith.— ^/^.  Skene,  C.  Innes.— 

[r.  ^.]         

lOM  July  1832. 

No.  450. — MaLcoUi  M*N£ill,  Pursuer^  nw  Norman  Lock- 

UART,  Defender, 

Title  to  Pursue— Trust— Bfandate—^  pttftjf  hawng  raised  an 
a^on  of  count  and  reckoning  regardittg  his  moveable  estate; 
and  having  t/iereqfter  gonefurth  of  the  country — Held,  that  4 
trust-deed  regarding  his  heritable  estate,  executed  two  years  be- 
fore the  date  of  the  action,  was  not  a  sufficient  title  for  the  trus- 
tee to  insist  in  the  count  and  reckoning. 

The  pursuer,  in  October  1831,  brought  an  action  of 
count  and  reckoning  against  Lockhart  &  Swan,  W.S., 
who  had  acted  as  agents  both  for  Hector  M'Neill,  down 
to  his  death  in  1826,  and  for  the  pursuer,  (his  brother^ 
and  served  his  heir,)  for  some  years  thereafter,  and 
that  in  reference  to  a  variety  of  cash  transactions,  by 
bills,  cash-account,  &c.,  said  to  have  been  entered  into  by 
the  said  firm,  in  the  management,  and  subsequently  ia 
the  winding  up  of  the  affairs  of  the  pursuer  s  estate. 
Lockhart  gave  in  defences,  pleading — I.  The  de- 
defender  never  having  had,  either  individually  or  as  a 
partner  of  Lockhart  and  Swan,  any  transactions  as 
to  money  matters  with  the  pursuer,  other  than  those 
which  appear  in  the  Company  books,  on  which  a  ba- 
lance is  due  by  the  pursuer,  is  not  bound  to  hold 
count  and  reckoning  with  the  latter  aa  to  any  of  the 
other  cash  matters  alluded  to  in  the  summons. — II. 
The  defender,  as  a  partner  of  the  Company  of  Lock- 
hart and  Swan,  is  not  responsible  for  any  improper 
or  fraudulent  use  that  may  have  been  made  of  the 
Company  firm,  by  one  of  the  partners,  in  reference  to 
matters  entirely  out  of  the  line  of  the  Company's 
business,  and  nut  entered  in  the  Company's  books.— 
III.  In  particular,  the  defender  cannot  be  called  upon 
to  account  for  any  blank  bills  which  the  pursuer  may 
have  improperly  signed  and  transmitted  to  Mr  Swan, 
wholly  without  the  defender's  knowledge  or  sanction, 
and  no  part  of  the  proceeds  of  which  were  ever  re- 
ceived by  the  defender,  or  entered  in  the  books,  or 
applied  in  rem  vcrsum  of  the  Company. — IV.   The 
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only  accounts  which  the  defender  can  be  called  upon 
to  exhibit,  are  tho2»e  which  are  entered  in  the  Coni- 
pany*^  book9,  and  which,  now  that  he  has  obtained 
access  to  these  hooks,  he  is  ready  to  produce,  with- 
in such  a  reasonable  time  as  the  Court  may  ap- 
point. 

Thereafter,  the  following  minute  was  given  in  for 
Charles  Ferrier: — 

"  Grabam  Speirs,  for  Mr  Ferrier,  stated  that  Captain  Mal- 
rolm  M'Neill,  the  pursuer  in  the  present  action,  having  left  this 
country  for  America,  he,  Mr  Ferrier,  now  offered  to  sist  bim> 
self  qva  trustee,  as  his  mandatory  in  the  process,  under  the  trust- 
deed  executed  by  him  in  favour  of  Mr  Ferrier,  dated  17th 
August,  and  registered  23d  December  1829.** 

"  The  Lord  Ordinary  sists  Mr  Charles  Ferrier,  accountant 
in  Edinburgh,  qua  trustee  for  the  pursuer,  as  his  mandatory  in 
this  process,  in  terms  of  the  minute  lodged  by  him.  No.  96  of 
process ;  Farther,  grants  diligence,  at  the  pursuer's  instance, 
against  havers,  for  recovering  the  documents,  writings,  books  and 
excerpts  referred  to  in  the  foregoing  note  :  Grants  also  diligence 
at  the  instance  of  the  defender,  Norman  Lockhart,  against  havers 
for  recovering  all  writings  on  which  he  founds  as  pertinent  to 
this  csuse  :  Grants  also  commission  to  the  Judge  Ordinary  of 
the  bounds  to  take  the  depositions  of  havers,  and  receive  their 
exhibits,  and  remits  to  William  Blair,  Esq.,  advocate,  to  take 
the  depositions,  and  receive  the  exhibits  of  such  of  the  havers  as 
may  be  examined  in  Edinburgh,  to  be  reported  within  three 
weeks,  and  dispenses  with  the  minute-book. 

The  defender  reclaimed,  praying  the  Court  to  find 
that  Ferrier  had  not  produced  any  title  to  be  sisted  as 
a  tru9tee,  or  as  mandatory,  for  the  pursuer ;  and  plead- 
ing, that  the  trust-deed  was  dated  two  years  before 
the  action,  and  did  not  carry  his  personal  property^  out 
of  which  alone  the  cause  of  action  arose. 

The  Lord  Justice-Clerk  had  great  difficulty  in  sustaining  the 
title  of  Mr  Ferrier.  1  he  trust  regarded  the  lands  alone.  If 
he  appeared  as  mandatorv,  it  must  be  as  universal  mandatory. 
Now  he  was  not  that  He  merely  offered  to  sist  himself,  and 
that  offer  was  not  accepted. 

Lord  Cringieiie  entertained  the  same  view.  The  intromis- 
sions which  the  present  action  regarded,  were  not  with  the  estate, 
but  with  bills,  &c. 

The  Court  "  Alter  the  interlocutor  submitted  to  review, 
Recsl  the  sisting  of  Mr  Ferrier  as  tnistee  for  the  pursuer :  Find 
Mr  Ferrier  liable  to  the  defender  in  the  expenses  of  the  discus- 
sion on  the  subject  of  bis  being  sisted ;  allow  an  account,'*  &c. 

Second  Division. — Lord  Ordinary,  Medwyn.— yfc/.  Dean  of 

Faculty  (Hope),  Gr.   Speirs jilt.  Jameson,  Sandford. — Cu- 

itinghame  and  Walker,  W.S.,  and  Lockhart,  Hunter  and  White- 
head, W.S.,  Agents— Mr  Thomson,  Clerk — [7.  C] 

lUh  July  1832. 

Kb.  451.-^ John  Erskine,  Suspender,  o.  James  Grant, 

Charger, 

Prooess^- Proof — Oath  on  Reference — Commission — Where  a 
9u%pender,  in  bis  Ml  ofsMpenxion,  makes  a  rrferejice  to  the  oath 
of  the  charter,  awl  that  reference  is  sustained-^  Opinion  expressed ^ 
tint  il  is  the  duty  of  the  suspender  to  extract  tlie  connnishion, 
and  get  tha  oath  reported. 

Grant  presented  a  bill  of  suspension  of  a  charge  for 
payment  of  £400,  being  the  principal  sum  contained 
iti,  and  due  by  a  bond  granted  by  him,  with  interest, 
^'c ,  upon  tite  ground,  that  although  the  term  of  pay- 
ment set  forth  in  the  bond,  was  Whitsunday  1831,  it 
w;iH  expressly  agreed  upon  that  the  money  should  not 
be  called  np  sootier  than  three  years  at  least  there- 
after. Tl'.is  Grant  referred  to  the  charger's  oath. 
Lord  Muncrcilf,  on  7th  June  18:32,  sustained  the  re- 


ference, and  jgranted  commission  to  take  the  oath,  to 
be  reported  quam  primutn :  and  upon  2d  July  16S2, 
his  Lordship, 

"  In  respect  that  the  complainer  has  failed  to  ohtemper  tbe  io- 
terlocutor  of  7th  June  last.  Refuses  the  bill,  and  decerns  tguntt 
the  complainer  for  Sds.  of  costs,  besides  extract" 

The  suspender  reclaimed,  stating,  That  the  reason 
why  the  commission  had  not  been  extracted,  nor  the 
oath  reported,  arose  from  the  suspender  conceiring 
that  it  was  the  duty  of  the  charger,  and  not  of  tbeftat- 
pender,  to  extract  the  commission,  and  have  the  oath 
taken.  That  this  was  the  in?ariable  practice  in  cues 
of  this  kind. 

Lord  President. — I  always  understood  the  rule  to  be  the  op. 
posite,  and  that  the  party  to  whose  oath  a  reference  was  made, 
was  bound  to  do  nothing  till  the  other  party  availed  himself  of 
the  reference  being  sustained,  and  extracted  the  'coiDiiii«non. 
But  as  there  was  a  mistake  here  as  to  this,  we  can  allow  the 
oath  still  to  be  taken. 

Lord  Giilies. — A  charger  will  never  extract  a  comDlsuoo,  if 
he  can,  when  he  clearly  can  get  decree  without  it. 

The  Court  pronounced  this  interlocutor : — 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  and  remit  to  his  Lordship  of  new,  to  ordain  the  cbargrr 
to  depone  ;  reserving  the  question  of  expenses  to  the  final  issue 
of  the  cause. 

First  Division. — Lord  Ordinary,  Moncreiff. — Jet.  Cuniof. 
hame,  PAterson.~.Jobn  Cullen,  W.S.,  Agent.*— Sir  W.  Scott, 
Clerk.— [J.  W.  />.] 

nth  July  1832. 

No.  452 — The  HoNooaABLR  Mas  Hay  MKekzie,  &  Hrcir 
MuNRo,  Pursuerst  v.  The  MAGiSTaATES  &  Town  Couvcil 
OF  Dingwall,  Defenders. 

Process — Competency — Minute — Jfier  an  interlocutor  had  ferr* 
pronounced,  remitting  to  an  enginier  to  mark  upon  a  /Won  jn- 
viously  in  process,  a  particular  line  as  the  boundary  q/  certainfak- 
ings  claimed  by  the  parties ;  and  the  engineer  having  markeda  lint 
accordingly  on  the  plan-^Held,  that  a  party  had  no  right  lo 
give  in  a  minute  objecting  to  the  line  Jixed  by  the  engineer,  on 
the  ground  that  it  was  erroneously  laid  doum,  and  that  he  kad 
not  seen  it. 

This  was  the  sequel  of  the  case  reported  ante,  Vol. 
in.  No.  437,  p.  5l6,  and  involved  no  point  of  lav, 
except  what  is  stated  in  that  report.  A  point  of  form, 
however,  came  under  the  consideration  of  the  Court 
Tbe  whole  question,  upon  the  merits,  related  to  tbe 
meaning  of  an  interlocutor  pronounced  in  an  old  pro- 
cess in  1778,  which  described  the  inarch  of  the  fish- 
ings hetween  the  parties  to  be  the  march  at  Breako- 
nord.  The  defenders  contended  that  this  mtrch 
meant  the  land  march  between  Balblair  and  Breako- 
nord,  while  the  pursuers  maintained  that  it  meant  the 
march  much  farther  down  the  river,  at  the  lover  ex* 
tremity  of  the  lands  of  Breakonord,  and  at  a  pnt 
marked  on  an  old  plan  by  a  IVlr  Sangster,  which  had 
been  produced,  opposite  a  station  called  the  F»her»' 
Lodge.  The  Court,  after  much  discussion,  remitted 
to  Mr  Jardine,  civil-engineer,  to  make  a  plan,  shoe- 
ing distinctly  the  positions  of  the  different  boondanes 
referred  to  by  the  parties;  and  this  having  been  madf, 
the  Court,  in  regard  to  the  limit  of  the  fishings,  very 
nearly  adopted  the  views  of  the  pursuers;  and,  on  6th 
•July  1832,  pronounced  an  interlocutor,  by  which  tbev 
remitted  to  Mr  Jardine  to  fix  the  inarch,  by  drai^in^ 
on  his  own  plan,  as  neally  as  could   be  done,  a  lii^^ 
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correspoiHlinff  to  that  designated  by  a  black  line  on 
the  ora  plan  by  Sangster.     The  defendew  gpkve  in  a 
minote  upon  the  11th  July,  stating  that  they  had 
been  informed  that  Mr  Jardine  had  at  firot  laid  down 
a  line  in  terms  of  this  remit,  but  that  afterwards,  upon 
some  conversation  in  the  robing-room,  he  had  laid 
down  a  totally  different  line,  without  the  defenders 
haTing  an  opportunity  of  knowing  the  ground  for  such 
alterations.     They  therefore  craved  the  Court  to  or- 
dain Mr  Jardine  to  ffive  in  a  report  in  terms  of  the 
remit,  that  they  might  have  an  opportunity  of  object- 
ing thereto,  as  the  line  he  had  last  fixed,  they  averred, 
was  quite  inconsistent  with  their  rights.     When  this 
minute  appeared  in  the  roll. 

Lord  PretidetU  stated,  that  he  did  not  consider  such  a  minute 
competent,  after  the  interlocutor  which  had  been  pronounced. 
It  was  not  correct,  in  point  of  fact,  that  any  communication  bad 
been  held  in  the  robing-room  with  Mr  Jardine.  The  defenders 
had  been  grossly  misinformed.  It  was  not  the  meaning  of  the 
Court,  by  their  interlocutor  of  6th  current,  that  Mr  Jardine 
should  make  any  report  at  all.  The  minute  could  not  be  re- 
ceived. 

The  other  Judges  concurred,  and  the  minute  was 
ordered  to  be  withdrawn. 

First  Division. — Lords  Ordinary,  Corehouse  and  Newton — 
^ct.  Dean  of  Faculty  (  Hope),  H.  J.  Robertson. — Jit.  Jameson, 

P.  Robertson,   Neaves James  Bumess,  S.S.C.,  and  Home 

and  Rose,  W.S.,  Agents.— Sir  R.  Dundas,  Clerk [J.  r.  />.] 


Uth  July  1832. 

No.  453. — Alexander  BaYMEa  Belchbr  &  OrHEas,  Assio- 
NEEs  OP  John  Maberly  &  Mandatories,  Petitioners^  v, 
Jameb  Blytr,  The  National  Banking  Company  or  Scot- 
land, David  Watson  &  Others,  Respondenti, 

Bankrupt — Commission   of  Bankruptcy — Assignees — Arrest- 
ment — Jurisdiction-—^  commitkion  of  bankruptcy  having  been 
issued  in   England  against  a  party  who  carried  on  business  at 
a  banker  by  mean*  oj  agents  in  Scottand,-^ut  before  said  com- 
mission was  ismedt  or  any  assignees  appointed,  t^arlms  creditors 
having   obtained  interdicts  against  the  agent  in  Scotland  parting 
tcith  certain  monies  in  his  jtossession ;  and  a  mulfipiepoinding 
having  been  raised  by  the  Edinburgh  agent,  and  retention  claimed 
of  certain  sums  which  he  had  in  Ms  possession,  in  comiiensation  of 
money  owing  him  by  his  principals  and  a  toarrant  for  seizing 
the  goods  of  the  bankrupt  having  tifterwards  been  granted  in 
England,  and  backed  by  the  Judge  Ordinary  in  Scotland,^- 
the  English  assignees  having  presented  a  petition  to  the  Court 
of  Session,   to  have  the  agent  ordained  to  deliver  to  them  the 
whole  monies  in  hit  possession — Held,  I.  That  they  were  en- 
titled   to   such  warrant — the  commission  of  bankruptcy  being 
the  primary  process, — 11,   That  the  agent  was  entitled  to  ret  en. 
tion  of  certain  sums  qua  agent. — ///.    7Aal  the  Courts  of  Eng- 
land  were  the  proper  Courts  where  the  parlies  should  dispute 
their  rights  and  claims  of  preference. 

John  Maberly  carried  on  an  extensive  business  as 
a  banker,  both  in  England  and  Scotland,  under  the 
firm  of  John  Maberly  and  Company.  He  had  bank- 
in/;-  offices  in  Bread  Street,  London,  and  also  in 
EUiinbargh,  Glasgow,  Aberdeen,  Dnndee  and  Mon- 
trose. He  had  no  partners  in  the  firm ;  and  the 
business  was  carried  on  at  the  above  places  by  agents 
appointed  by  him.  The  respondent,  Mr  BIyth,  was 
his  agent  in  Edinburgh.  On  Slst  December  1831, 
^Ir  Maberly,  who  resided  in  London,  found,  that 
owing  to  the  state  of  his  affairs,  he  wonld  be  under 
the  necessity  of  suspending  payment.  On  2d  Janu- 
ary*  his  insolvency  was  openly  acknowledged  in  Lon- 
don, and  upon  the  evening  of  that  day,  intelligence 


was  dispatched  of  his  insolvency  to  Mr  Blyth,  and  alt 
his  other  agents  in  Scotland,  and  was  received  in 
Eidinburgh  and  Glasgow  by  4  o'clock  of  Wednesday 
the  4th  January  1832.  A  commission  of  bankruptcy 
was  issued,  and  the  petitioners  were  appointed  assignees 
upon  the  bankrupt  s  estates  upon  27th  January  1832. 
The  National  Bank  presented  a  bill  of  suspension 
and  interdict,  setting  forth — That  they  had  been  in 
the  practice  of  taking  the  notes  of  Maberly  and  Com- 
pany, and  that  Blyth,  as  agent  for  Maberly  and  Com- 
pany, had  been  in  the  practice  of  taking  the  notes  of 
said  Bank,  upon  an  agreement  that  such  notes  should 
be  exchanged  twice  a- week  for  the  notes  of  Maberly 
and  Company,  held  by  the  Bank  at  the  time :  That 
on  Friday  6ih  January,  being  one  of  the  exchange 
days,  the  Bank  required  Mr  Blyth,  as  agent  for 
Maberly  and  Company,  to  exchange  the  notes  as 
usual ;  but  that  he  refused  so  to  do,  although  he  had 
various  notes  of  their  Bank  to  a  large  amount.  The 
bill  then  set  forth,  that  a  protest  had  been  taken  against 
Mr  Blyth;  and  thai  as  Maberly  had  suspended  pay- 
ment, it  prayed  for 

"  letters  of  suspension  and  interdict  against  the  said  John  Ma- 
berly and  Company,  and  James  Blyth,  tbeir  said  agent  in  Edin- 
burgh, as  well  as  all  others,  the  agents  of  the  said  John  Ma- 
berly and  Company  in  Scotland,  prohibiting  and  discharging 
them  from  re-issuing,  assigning  or  parting  with  the  possession  of 
all  or  any  of  the  notes  of  the  National  Bank  of  Scotland  afore- 
said, which  may  be  in  the  possession  of  the  said  John  Maberly 
and  Company,  or  any  of  their  said  agents  ;  and  farther,  to  re- 
mit to  the  Sheriff  of  Edinburgh,  or  his  Substitute,  as  also  to 
the  Judge  ordinary  of  the  bounds  where  the  other  agents  of  the 
said  John  Maberly  and  Company  may  reside,  or  carry  on  busi- 
ness for  the  said  John  Maberly  and  Company,  to  cause  the  said 
John  Maberly  and  Company,  and  James  Blyth,  and  their  other 
agents  aforesaid,  exhibit  and  produce  to  the  said  Sheriff,**  Ike, 
**  all  and  whatever  notes  of  the  National  Bank  of  Scotland  afore- 
said, may  be  in  their  possession  ;  and  to  take  the  oaths  of  the 
said  James  Blyth,'*  &c  "  in  regard  to  the  true  amount,  num- 
bers, and  value  of  the  said  notes  in  their  possession ;  and  to 
authorise  the  said  Sheriff,  or  bis  Substitute,  and  other  Judges 
ordinary,  to  place  the  said  notes  under  his  or  their  seals,  till  the 
further  orders  of  the  Court.** 

Lord  Balgray,  upon  7th  January  1832,  appointed 
the  bill  to  be  intimated,  and  answered  witnm  four 
days  ;  and  in  the 

*<  meantime,  grants  interdict  against  issuing  any  of  the  notes  of 
the  National  Bank,**  &c.  ;  **  and  as  to  sealing  up  the  notes,  ap- 
points  James  Blyth  or  his  agent  or  counsel,  to  attend  the  Lord 
Ordinary  this  day  at  12  o'clock,  to  be  heard  thereupon.*' 

His  Lordship  on  the  same  day  (7th  January),  pro- 
nounced the  following  interlocutor : 

**  Having  resumed  consideration  of  the  bill  of  suspension  and 
interdict  at  the  instance  of  the  National  Bank,  the  interlocutor 
pronounced  thereon,  with  what  is  above  stated  in  the  foregoing 
minute — In  respect  that  it  appears  from  the  Edinbur^gb  Evening 
(k>urant  of  this  date,  that  Maberly  and  Company  have  called  a 
meeting  of  their  creditors,  to  meet  upon  the  I4th  current,  there- 
by acknowledging  that  they  are  unable  to  meet  their  demands ; 
and  in  respect  that  it  is  the  duty  of  Maberly  and  Company  and 
their  agents  to  preserve  entire  and  without  alteration,  their 
whole  funds,  effects,  and  property,  for  behoof  of  all  whom  it 
may  concern;  therefore,  in  Aoct/a/u,  grants  warrant  to  the  Sheriff- 
depute  of  Edinburgh  and  his  Substitute,  and  of  the  counties  of 
Aberdeen,  Forfar,  and  Lanark,  to  take  a  special  inventory  of  all 
the  notes  issued  by  the  National  Bank  of  Scotland  in  the  bnuds 
of  Maberly  and  Company,  or  their  agents,  specifying  their  d»t4s, 
numbers,  and  value,  for  the  purpose  of  ascertiiining  and  preserv- 
ing the  fame  for  behoof  of  all  concerned,  and  that  Irom  the  date 
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of  the  last  rxcbange,  reserving  entire  to  all  parties  their  rights 
aad  interests  in  the  said  notes.*' 

Thereafter,  the  case  havingp  come  before  Lord 
CriDgletie,  hie  Lordtihip,  oo  12th  January,  pronounced 
this  interlocutor : 

**  Having  advised  tbii  bill,  and  procedure  tbereon,  with  an- 
swers thereto — Considers  that  there  is  a  great  deal  in  the  argu- 
ment  in  the  answers,  that  even  on  the  principles  maintained  by 
tbe  complainers  themselves,  they  have  no  right  to  interdict  the 
respondent  from  issuing  or  disposing  of  the  notes  of  the  Na- 
tional Bank  to  a  greater  extent  than  the  amount  which  thev  hold 
of  the  notes  of  J.  Maberly  and  Company,  and  therefore,  before 
pronouncing  any  order  in  this  case,  which  is  out  of  the  ordinary 
course  of  applications  for  interdict,  appoints  the  complainers  to 
give  in  a  minute,  specifying  the  amount  of  the  notes  which  they 
hold  of  J.  Maberly  and  Company,  and  that  within  twenty-four 
hours." 

Accordinglj,  the  Bank  ga^e  in  a  minute,  stating 
the  amount  of  the  notes  of  Maberly  and  Company 
held  by  them,  to  be  £764,  besides  a  receipt  for  a 
balance  of  exchange  of  notes,  made  on  29th  Decem- 
ber 1831  with  the  agent  at  Montrose  of  Maberly  and 
Company,  and  by  the  agent  for  the  National  Bank 
there,  amounting  to  £198 — which  exchange  receipt, 
it  was  stated,  should  have  been  paid  in  London,  ac- 
cording to  agreement,  on  2d  January  1832,  but  was 
not  so  paid.  Lord  Cringletie,  l4th  January  1832, 
pronounced  this  interlocutor  and  note : 

**  Having  resumed  consideration  of  this  bill,  with  answers 
thereto,  former  procedure,  and  minute  now  given  in  by  the 
chargers, -in  obedience  to  the  Lord  Ordinary's  order  of  yester- 
day's date — Passes  the  bill,  and  continues  tbe  interdict  to  tbe 
extent  of  £962  Sterling ;  but  quoad  ultra  recals  the  same. — 
Note, — When  any  banker,  or  indeed  any  man,  calls  a  meeting  of 
his  creditors  and  stops  payment,  it  seems  to  follow  that  he  ought 
not  to  part  with  the  funds  in  his  possession  farther  than  is  ne- 
eesscry  for  his  support — meaning  subsistence.  Why  shall  he 
pay  any  one  when  he  has  stopped  payment  in  general  ?  But  the 
question  will  be  tried  in  discussing  the  suspension.  The  Lord 
Ordinary  has  made  the  suggestion  as  his  reason  for  passing  the 
bill,  and  continuing  the  limited  interdict." 

Mr  Blyth  presented  a  reclaiming  note  against  this 
interlocutor,  upon  advising  which  tiie  Second  Division 
of  the  Court,  11th  February  1832,  pronounced  this 
judgment : 

"  Having  heard  counsel  for  the  parties,  of  consent  refuse  this 
reclaiming  note  for.  the  party  reclaiming ;  the  said  James  Blyth 
consigning  in  the  Bank  of  Scotland  the  amount  of  Bank  notes 
of  the  National  Bank  of  Scotland,  admitted  by  him  to  be  in  his 
hands,  and  amounting  to  ^208,  5s.** 

A  similar  bill  of  suspension  and  interdict,  and  on 
the  same  grounds  as  those  above  detailed,  was  pre- 
sented by  the  Commercial  Bank  of  Scotland — which 
having  l>een  reported  by  Lord  Moncreiff  upon  an- 
swers, also  to  the  Second  Division  of  the  Court,  they, 
upon  the  same  date  (11th  Febrnanr),  passed  the  bill, 
and  continued  the  interdict  which  Lord  Moncreiff  had 
granted,  to  tbe  extent  of  £250,  being  the  amount  of 
Maberly  and  Company's  notes  which  the  Bank  held, 
and  which  sum  Mr  Blyth  was  ordained  to  consign, 
which  he  did  accordingly,  on  a  receipt  in  his  own 
same,  with  the  Bank  of  Scotland. 

Besides  these  bills  of  suspension  and  interdict,  ap- 
plications were  made  to  the  Sheriff  of  Edinburgh  by 
various  individuals,  who  had  either  directly  paid  money 
to  Mr  Blyth  as  agent  for  Maberly  aud  Company,  to 


meet  certain  bills  payable  by  them  in  London,  orbtd, 
through  their  agents,  made  snch  remittanees  to  Mr 
Blyth.     Three  applications  of  this  kind  were  mads 
on  7th  January  1832, — in  two  of  which  the  money 
was  stated  to  have  been  paid  to  Mr  Blyth  for  the 
above  purpose  on  4th  January,  and  in  tlie  third,  to 
have  been  so  paid  on  Sd  January*    The  prayer  of  lU 
of  these  applications  was,  that  in  conaequence  of  Ma- 
berly and  Company's  bankruptcy,   Mr  Blyih  shooid 
be  ordained  either  to  remit  the  money  to  London,  iu 
meet  the  bills  for  payment  of  which  it  had  been  placed 
in  his  hands,  or  to  pay  back  the  amount  to  the  peti- 
tinners;  and  in  the  meantime,  to  interdict  him  away 
putting  or  disposing  of  the  same,  until  the  fotnre 
orders  of  Court.     These  petitions  were  appointed  to 
be  answered  by  Mr  Blyth, — and  in  tbe  meantime,  tbo 
Sheriff,  on  the  same  day  (7th  January),  granted  in- 
terdict as  craved.     Two  other  applications  of  a  simi- 
lar nature  were  also  presented  to  the  Sheriff,  which 
he,  on  11th  January,  in  like  manner  appointed  to  be 
answered,  and  meantime  granted  the  interdict  as  craved. 
Upon  26th  January,  hjiat  of  bankruptcy  wsi  issoed 
in  England  against  John  Maberly  and  Company,  sod 
a  warrant  was  issued  by  the  judicial  commissioser, 
Mr  Fonblanque,  in  these  terms  : 

<*  Whereas  a  fiat  of  bankruptcy,  dated  the  26tb  day  of  January 
.  1632,  hath  been  awarded  and  issued  forth  against  John  Maberly 
of  Bread  Street,  Cheapside,  in  the  dty  of  London,  and  alw  uf 
John  Street,  Berkeley  Square,  in  the  county  of  Middlesei, 
banker,  trading  under  the  firm  of  John  Maberly  and  CdBpaiiy, 
directed  unto  his  Majesty's  Court  of  Bankruptcy,— And  I,  Juba 
Samuel  Martin  Fonbknque,  Esquire,  a  commissiouer  of  tbe 
said  Court,  having  begun  to  put  the  said  fiat  into  execution  upon 
good  proof,  upon  oath  before  me  taken,  have  found  that  he,  tbe 
said  John  Maberly,  did,  for  ten  years  last  past,  use  and  exercise 
the  trade  and  business  of  a  banker,  under  the  firm  of  Jobs 
Maberly  and  Company,  and,  as  such,  was  entrusted  with  tbe 
money,  goods,  and  effects  belonging  to  other  persons,  and  mer- 
chandised therewith,  and  sought  and  endeayonred  to  get  his 
livelihood  thereby,  as  others  of  the  same  trade  and  business 
usually  do  ;  and  have  also  found  that  he,  by  reason  of  socb  deal- 
ings, became  indebted  unto  Thomas  Peters  of  Park  Street, 
Grosvenor  Square,  in  the  county  of  Middlesex,  coachmaker,  in 
the  sum  of  i£l(X)  and  upwards ;  and  being  indebted  as  aforesaid, 
he,  the  said  John  Maberly,  became  bankrupt,  to  all  intents  and 
purposes,  within  the  true  intent  and  meaning  of  the  statute  made 
and  now  in  force  against  bankrupts,  before  Uie  date  and  issuing 
forth  of  the  said  fiat :  These  are,  therefore,  by  virtue  of  tbe 
said  fiat,  and  the  statute  in  such  case,  made  and  provided,  to  frill 
and  require,  authorise  and  empower  you,  and  every  one^  of  yooi 
to  whom  this  warrant  is  directed,  forthwith  to  enter  into  and 
upon  the  house  and  houses  of  him,  the  said  John  Maberly,  and 
also  in  all  other  place  and  places  belonging  to  him,  the  said  Jobs 
Maberly,  where  any  of  his  goods  are,  or  are  suspected  to  be; 
you  shall  seize  all  the  ready  money,  jewels,  plate,  boosehoU 
Btuff,  goods,  merchandize,  booka  of  account^  and  all  tkiagi 
whatsoever,  belonging  to  him,  tbe  said  John  Maberljr;  and  sodi 
things  as  you  shall  so  seise,  you  shall  cause  to  be  inventoried 
and  appraised  by  honest  men,  of  skill  and  judgment,  and  the 
same  you  shall  return  to  me  with  all  convenient  speed ;  and 
what  you  shall  so  seize,  you  shall  safely  detain  and  keep  in  J^ 
possession,  until  I  shall  give  you  orders  fertile  disposal  thereoi; 
and  in  case  of  resistance,  or  of  not  haying  the  key  or  keys  of 
any  door  or  lock  belonging  to  him,  the  said  John  Maben]^ 
where  any  of  his  goods  are,  or  are  suspected  to  be,  you  sbul 
break  open,  or  cause  the  same  to  be  broke  open,  for  the  better 
execution  of  this  warrant. 

(Signed)       «  Jobm  &  M.  Fonbuuiqub, 

«•  COSMT.  {L.  S.J 
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"  Thomas 
Laytom. 


'To  John  Tund«r  Nixon,  Metsengcr,  and  to 
^  his  Assistants,  and  to  all  Mmre,  Baihflb, 
Constables,  Headborouglia,  and  aU  other  bit 
Majesty's  loving  snbiecUs  wbom  I  require  to 
be  aiding  and  assisting  in  the  execution  of 
this  my  warrant,  as  occasion  shall  require.'* 

Upon  1st  February,  a  petition  was  presented  to  the 
First  Dirision  ef  the  Court  by  Thomas  Layton,  crav- 
ing the  Court  to  interpone  its  aathority  to  the  abore 
warrant ;  bat  that  petition  was  aftervrards  abandoned, 
and  the  warrant  was  backed  by  the  Sheriff  of  fidin- 
burgh,  and  other  Judges  ordinary  of  the  places  where 
Maberly  and  Company  carried  on  buisiness  in  Scot- 
land.   This  having  been  done,  Mr  Blyth  presented  a 
bill  of  suspension  and  interdict,  in  which  he  set  forth 
the  very  peculiar  situation  in  which  be  was  placed, 
from  the  proceedings  already  detailed.  He  also  stated, 
that  he  was  a  creditor  of  Maberly  and  Company  to 
the  extent  of  £4424,  in  payment  of  which  he  contend- 
ed he  had  a  right  of  retention,  at  least  to  that  amount, 
of  any  funds  in  his  hands.    He  admitted,  however, 
that  he  held  funds  beyond  this  amount,  to  the  extent 
of  £2130,  3.  2.,  besides  certain  stamps  and  notes  of 
Maberly  and  Company  themselves.     He  contended, 
however, — L  That  the  warrant  was  merely  to  enter 
and  search  the  house  of  John  Mabcrlt/j  or  places  be* 
longing  to  hinit  and  could  not  extend  to  the  place  of 
business  of  Mr  Blyth,  which  was  his  own,  and  did 
not  belong  to  John  Maberly  at  all. — II.  That  the  in- 
terdicts granted  by  the  SherifT,  at  the  instance  of  the 
different  parties  before  stated,  barred  him  from  back- 
ing the  vmrrant  which  was  to  seise  the  very  same 
monies,  of  which  Blyth  had   been  interdicted  from 
parting  with  the  possession. — III.  That  at  all  events, 
till  these  interdicts  were  removed,  the  warrant  for 
seizure  could  not  be  sanctioned.    He  therefore  prayed 
for  letters  of  suspension  and  interdict  i^inst  the  said 
Alexander  Brymer  Belcher,  and  others,  the  filnglish 
assignees   on   Maberly  and   Company's  estate,   and 
Thomas  Layton,  the  messenger  to  whom  the  warrant 
was  directed,  and  their  mandatory, 

"  prohibiting  and  discharging  the  threatened  execnticn  of  the 
said  warrant,  as  backed  by  the  Sheriff;  and  farther,  prohibiting 
and  dischaiging  and  interdicting  them,  or  any  of  them,  from 
entering  the  premises  of  the  complainer,  or  attempting  to  adze 
or  carry  away,  or  inventory  any  monies,  goods  or  effects  in  the 
custody  or  keeping  of  the  complainer,  within  the  said  premis- 
es; or  at  all  events,  to  prohibit,  interdict  and  dischaige  said 
parties  as  aforesaid,  antil  the  complainer  shall  raise  and  execute 
a  multiplepoinding,  calling  all  the  parties,  claimants  upon  the 
within  mentioned  funds  in  hia  hand%  into  the  field,  and  consign- 
ing the  same.** 

Lord  Moncreiff,  before  whom  the  bill  came,  on  1st 
March  1832,  appointed  it  ta  be  answered,  but  in  the 
meantime  gpranted  the  intardtct  as  craved  ;  and  opon 
7th  March,  his  Lordship,  at  the  desire  of  the  parties, 
reported  the  ease  t»  the  Coart,  upon  the  printed  bill 
and  answers. 

In  the  answers  which  were  lodged  in  name  of  the 
English  Assignees  and  their  nsaadalory,  they  eaaceded 
—I.  Mr  Biytb*s  right  of  retention,  in  the  meantiinSy 
to  the  extent  of  has  own  claim  as  a  creditor^— *IL 
They  admitted  that  they  had  bo  ri^ht  to  obtain  pos» 
session  of  the  different  sums  consigned  by  order  of 
the  Court,  m  sueh  ettiiu  were  wt  loBger  ia  Mr  Bly  th's 


CBStedy.— III.  In  regard  to  the  sums  to  which  the 
interdicts  hj  the  Sheriff  applied;  it  was  pleaded — that 
even  supposing  the  plea  or  Mr  Blyth  were  correct, 
yet  there  was  an  admitted  sum  of  more  than  £500  in 
his  hands,  not  attached  bj  any  interdict  or  other  dili- 
gence.— But,  IV.  The  jurisdiction  of  the  Court  of 
Bankruptcy  in  England  was  exclusive  of  the  juris- 
diction of  all  other  Courts,  especially  all  Interior 
Courts  in  the  kingdom ;  and  the  Court  of  Session,  in 
a  case  where  the  question  is,  which  jurisdiction  shall 
be  sustained  as  paramount,  have  full  power  to  find 
that  the  warrant — founded  as  it  is  on  Act  of  Parlia- 
ment— is  preferable  to  all  others.-— V.  The  property 
being  clearly  that  of  Maberly  and  Company,  the  war« 
rant  entitled  the  assignees  to  possession  of  it. — VL 
The  premises  occupied  by  Mr  Blyth  were  truly  those 
of  Maberly  and  Company,  the  rent,  taxes,  &c.  being 
paid  bv  that  Company,  and  being  used  for  the  busi- 
ness of  it.  The  Second  Division  of  the  Conrt,  on  lOth 
March,  remitted  this  bill,  and  answers,  to  the  First 
Division,  ob  contingentiam^ 

The  English  Assignees,  on  29d  May  1892,  present- 
a  petition  to  the  First  Division  of  the  Court, — in 
which,  after  narrating  the  procedure  already  detailed, 
and  stating,  that  even  admitting  Mr  Blyth  s  right  of 
retention  for  his  own  claims,  there  was  a  balance  in 
his  hands  of  £2377,  15.  L, — they  prayed  the  Court 

^  to  decern  and  ordain  the  said  James  BIjrth  to  pay  and  deliver 
over  to  the  petitioners,  as  assignees  of  the  estate  and  effects  of 
the  said  John  Maberly,  the  foresaid  Bank  notes  and  other  mo- 
nies, amounting  as  aforesaid  (after  giving  effect  ,in  the  mean- 
time  to  Mr  Blyth*s  claim  of  retention),  to  the  sum  of  £2977, 
Ids.  Id.,  or  to  do  otherwise  in  the  premises  as  to  your  Lord- 
ships may  seem  proper." 

Warrant  for  service  having  been  granted,  answera 
were  lodged  for  Mr  Blyth,  for  the  National  and  Coi»« 
mercial  Banks,  and  for  the  parties  at  whose  instance 
the  interdicts  had  been  obtained  firom  the  Sheriff. 
Mr  Blyth  maintained  the  same  pleas  as  those  in  the 
bill  of  suspension  and  interdict  at  his  instance^  and  in 
addition  pleaded — That  the  onljp  oompetent  form  in 
which  the  rights  of  the  different  parties  conid  be  de» 
termined,  was  in  a  process  of  multiplepoinding,  whieii 
bad  been  brought  Into  Court.  For  the  other  respon- 
dents it  was  pleaded — I.  That  it  was  ineompeteut^  in 
the  form  of  a  siimuMMry  petition,  to  try  the  effect,  aad 
far  less  to  obtain  the  removal  of  interdicts  regularly 
granted  by  another  Division  of  the  CourL— II.  That 
the  warrant  for  seizure  was  either  valid  or  ineffectual, 
without  the  intervention  of  the  Court.  If  it  was 
effectual,  and  could  be  carried  into  effect  without  the 
authority  of  this  Cosnrt,  the  application  was  unneoes- 
sary.  And  if  it  could  not  be  so  carried  into  effect^ 
this  Court  had  no  power  to  supply  any  defect  by  in- 
terponing  their  authority. 

On  16th  June,  the  First  Division  of  the  Court  pro- 
nounced this  iitterlocaiar : 


**  Having  heard  counsel  for  the  various  parties  In  this  case. 
In  respect  of  the  dependence  of  the  otiitr  rdative  sctioBB  bo* 
fore  the  Seoond  Division^  supeiaeds  advising  and  detenaining 
this  case  at  present.** 

The  process  of  maltiplepoiBding,  raised  by  Mv 
Blyth,  came  before  Lord  Corehonse  as  Ordinary.  No 
defencea  in  the  shape  of  objections  to  the  oompetency 
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of  the  process  were  stated,  but  it  was  contended  at 
the  Bar,  on  the  one  hand,  by  the  raiser  of  the  process, 
that  the  Lord  Ordinary  was  bound  to  allow,  and  ap- 
point a  record  to  be  made  up  in  the  usual  way.  It 
was  maintained,  on  the  other  hand,  by  the  National 
and  Commercial  Banks,  &c.  that  the  process  should 
be  sisted  till  the  determination  of  the  questions  in 
dependence  before  the  Second  Division  of  the  Court, 
connected  with  the  same  subject. 

Lord  Corehouse  verbally  reported  the  matter  to 
the  First  Division  of  the  Court — when  they,  on  Slst 
June,  directed  his  Lordship  to  appoint  objections  or  de- 
fences to  be  given  in  to  the  multiplepoinding,  and  then 
to  report  the  cause  to  the  Inner- House,  who  would 
then  have  the  whole  matter  before  them. 

The  whole  questions  having  come  before  the  Court 
on  10th  July,  for  advising. 

Lord  Balgnujf  said,  the  question  bere  is  merely  one  of  posses- 
sion. Is  the  process  in  a  shape  for  the  Court  to  determine  it? 
The  commission  of  bankruptcy  is  primanr.  The  proper  warrant 
has  been  issued,  and  eo  ipw,  it  is  transferred  to  England.  Is 
there  any  property, — are  there  any  parcels  of  notes  in  Maberly's 
hands,  or  in  those  of  his  agents?  If  there  are,  then  the  assignees 
under  the  English  Commission  of  Bankniptcv  are  entitled  to 
seize  them,  and  transmit  them  to  London.  Was  the  property 
really  in  Maber1y*s  possession  ?  He  thought  it  was,  for  it  was 
in  BIyth*s  hands,  and  he  was  the  same  as  Maberly,  being  bis 
agent ;  and  Blyth*s  office  was  truly  Maberly*s  offide.  Maberly 
did  not  take  money  for  the  specific  purpose  of  purchasing  certain 
drafts  on  London.  He  was  a  banker  in  the  proper  sense  of  the 
word ;  and  whatever  money  he  received,  onlv  constituted  an  ob- 
ligation for  him  to  apply  it  in  that  manner,  but  could  not  entitle 
the  parties  entrusting  him  to  reclaim  their  specific  sums. 

Lord  Craigie  differed  from  Lord  Balgray.  The  question  was, 
in  his  opinion,  one  of  property,  and  ought  to  be  tried  by  the 
law  of  the  place  where  it  was  situated.  Suppose  Maberly  had 
carried  on  the  trade  of  a  pawnbroker  and  had  the  property  of 
people  in  Scotland  pledged,  such  as  jewels  and  pictures,  would 
be,  on  his  failure,  have  been  entitlea  to  carry  them  to  England  ? 
Maberly  was  in  the  practice  of  purchasing  for  people  drafts  on 
London,  and  should  have  applied  the  money  to  the  purposes  for 
which  he  got  it.  There  were  two  things  to  be  attended  to : 
lit.  In  whose  possession  were  the  notes  at  the  time  of  the  bank- 
ruptcy? and,  2rf,  Where  «were  they  after  the  bankruptcy  was 
ascertained?  He  thought  the  argumenU  of  the  claimants  well 
founded. 

Lord  GVUe$  had  no  difficulty  in  concurring  with  Lord  Bal- 
gray. Here  payment  of  money  was  made  to  a  banker.  It  was 
in  a  parcel,  and  was  given  to  Mr  Pellat  to  carry  to  Edinburgh. 
The  moment  it  was  paid  to  Blyth,  it  was  paid  to  Maberiy,  for 
he  being  Maberiy*s  agent,  must  be  held  identical  with  Maberiy. 
The  money  was  paid  in  cash,  and  good  money  must  have  been 
remitted  to  London  for  it — because  there,  Scotch  notes  are  use- 
less. The  moment  Maberiy  got  them,  he  was  liable  in  interest 
He  was  not  the  custodier  of  the  notes.  They  were  not  trans- 
mitted to  him  cauia  cutloduf. 

Lord  Prerident  entertained  considerable  doubts.  If,  how- 
ever, the  money  was  paid  into  Maberly,  whether  in  separate 
notes  or  in  parcels,  yet  if  for  the  payment  of  specific  bUls,  it 
must  be  so  applied.  If,  in  the  present  case,  any  such  purpose 
could  be  shown,  the  sums  so  to  be  applied  would  not  mass  with 
the  general  funds.  The  question  here  just  is,  are  the  sums  in 
question  to  be  merged  into  the  general  fund,  or  not? 

The  Coart»  thereafter,  on  the  11th,  proDonoced  the 

following  interlocator : 

**  In  respect  that  the  question  raised  by  the  various  app1ica> 
tions  for  interdict,  by  the  several  parties  mentioned  in  this  peti- 
tion, is  not  strictly  or  legally  a  question  of  vindication  of  pro- 
perty, but  a  question  of  preference  on  funds  legitimately  in  the 
possession  of  James  Blyth,  as  agent  and  manager  for  the  bank- 
nipt,  and  which  will  be  most  properly  discussed  and  determined 


under  the  proceedings  in  bankruptcy  in  England;  decern  and  or- 
dain  the  said  James  Blyth,  to  pay  and  deliver  to  the  petitioners, 
the  assignees  of  the  estate  and  effects  of  the  bankrupt,  John 
Maberly,  or  their  mandatories,  the  whole  Bank  notes,  and  other 
moneys  and  effects  in  his  hands,  as  agent  for  the  said  John  Ma- 
berly, after  deducting,  in  the  meantime,  the  sum  of  ^4424, 12s., 
for  which  he  claims  a  right  of  retention ;  and  reserve  to  all  parties 
their  respective  rights  and  claims  of  preference  to  be  insisted  on 
in  due  form  of  proceeding  in  England:  Find  the  said  James 
Blyth  entitled  to  the  expenses  incurred  by  him  in  defending  the 
fund,  and  reserve  his  claim  for  the  same,  as  it  shall  be  taxed  by 
the  auditor,  in  the  final  accounting  between  him  and  the  assig- 
nees.** 

First  Division. — Act,  Skene,  H.  J.  Robertson. — AH,  Dean 
of  Faculty  (Hope,)  Forsyth,  More,  Sandford. — H.  Inglis  and 
Donald,  W.S.,  Tod  and  Anderaon,  W.S.,  J.  A.  Campbell, 
W.S.,  Goldieaiid  Ponton,  W.S.,  Daniel  Fisher.  S.S.C.,  James 
Duncan,  W.S.,  James  Stuart,  S.S.C.,  and  William  Miller, 
S.S.C.,  Agents Mr  Bell,  Clerk.— [J.  W,  /).] 

nth  July  1832. 

No.  454. — MrrcuELL,  Purtuer, 

Cessio — A  purnter  rf  a  cessio  hatting  been  eight  montki  in  Jail, 
but  having  refuted  to  give  certain  expianations  to  his  creditors, 
the  Court  refused  f/itf  cessio,  hoc  statu,  being  of  opinion  that  eight 
months*  imprisonment  was  no  atonement  to  the  ereditorsjor  the 
pursiser*s  conduct. 

Mitchell  applied  for  the  henefit  of  the  cessioy  and 
stated  that  he  had  been  in*  prison  for  eight  months. 
Objected — The  pursuer  has  refused  to  make  certain 
explanations  to  the  creditors  relative  to  his  funds. 

The  Lord  Justice-Clerk  sfud,  this  was  not  a  case  for  granting 
the  benefit  of  the  cessio  bonorum^  The  pursuer  has  it  in  his 
power  to  explain  the  state  of  his  affairs,  and  has  refused.  It 
was  as  bad  a  case  as  he  ever  saw.  Eight  months*  imprisonment 
was  nothing.  He  might  lie  in  jail  eight  years,  if  he  did  not  ex. 
plain. 

The  other  Judges  concurred, — and  the  Court  re* 
fused  the  cessio^  hoc  statu. 

Second  Division.— ^c^  Robertson, — jiU,  Moir.— 
Agents.*Mr  Thomson,  Clerk [J.  fT.  H.] 

nth  July  1832. 

No.  455. — William  Archibald,  Pursuer,  v,  Thr  Imphovb- 
MBNTS  Commissioners  of  Edinburgh,  Defenders, 

Statutes  7th  and  8th  Geo.  IV.  c.  76.— Clause — Construe 
tion— Jurymen — Qualification — //  hatting  been  preMcnbed  by 
statute,  thai  the  valuation  of  certain  profterttf  in  Edinburgh 
should  be  made  by  a  Jury  tf  jtersons  valued  tU  £50  and  up- 
wards  in  the  cess  books  of  the  city — Held,  L  Thai  the  valuations 
in  the  cess-  books  being  always  in  Scots  mowy,  the  words  of  ike 
statute  must  be  interftreted  Accordingly,  and  could  not  mean  Ster-^ 
ling  money. — IL  That  a  party  who  had  acquiesced  in  a  trial 
under  the  statute,  and  taken  the  chance  of  a  verdict,  was  barred 
from  afterwards  opening  it  up,  on  the  ground  of  obfeetions  to 
several  of  the  Jurors,  which  he  omitted  to  state,  in  limine  of  the 
trial. 

The  pursuer  was  proprietor  of  certain  tenements  at 
the  head  of  the  West  Bow,  in  the  line  of  the  improre- 
ments  upon  the  city  of  Edinburgh,  called  *'  the  West 
Approach."  In  terms  of  the  7th  and  8tb  of  George  IV. 
cap.  76,  dated  14th  June  1827,  to  carry  said  improve- 
ments into  efiFect,  the  Commissioners  were  empowered 
to  purchase  up  the  property  necessary  to  csomplete 
them,  which  lay  in  their  line ;  and  in  ease  they  could 
not  come  to  an  agreement  with  the  owners,  to  sum* 
mon  a  jury  to  value  them.  The  clause  of  the  statute 
was  in  these  words : 

<*  That  if  any  person  or  persons  whatsoever,  bodies  politic^ 
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corporate,  or  collegiate,  proprietors,  Ruperiors,  or  occiipiewof 
lands,  houses,  tenements,  and   other  heritages,  which  may  be 
required  for  the  purposes  of  this  Act,  seized  or  possessed  of, 
interested  in,  or  entitled  to  the  same  respectively,  shall  refuse 
to  treat,  contract,  or  agree  to  sell  the  same,  or  to  settle  the  da- 
raagwi  in  respect  of  the  same  as  aforesaid,  it  shall  and  may  be 
lawful  to  and  for  the  Sheriff-depute  of  the  said  county  of  Edin- 
burgh, and  his  Substitute,  and  they,  or  either  of  them,  are 
snd  i8  hereby  authorised  and  required,  upon  application  from  the 
said  Commissioners  respectively,  or  from  their  clerk  or  clerks 
for  the  time  being,  to  summon  and  return  forty-five  substantial 
and  disinterested  persons,  proprietors  of  tenements  within  the 
fitv  of  Edinburgh,  valued  in  the  cess-books  of  the  said  city, 
to  the  extent  of  fifty  pounds  or  upwards ;  and  the  said  Sheriff, 
depute  or  his  Substitute  shall  appoint  a  day  and  place  fo*"  P*"^ 
feeding  in  the  said  matter,  of  which  notice  in  writing  shall  be 
given  to  such  proprietors,  superiors,  and  occupiers,  personally, 
or  left  at  his,  her,  or  their  usual  place,  or  places  of  abode,  or 
with  some  tenant  or  occupier  of  such  premises  as  aforcMid ; 
and,  at  the  time  and  place  appointed,  the  Sheriff-clerk  of  the 
county  of  Edinburgh,  Deputy  or  Substitute,  shall,  in  the  pre- 
sence of  the  said  Sheriff-depute  or  his   Substitute,  and  of  the 
party  or  parties  interested,  if  he,  she,  or  they  shall  attend,  put 
into  a  box,  or  glass,  the  names  of  the  whole  forty-five  persona 
j»o  summoned  and  returned,  and  shall,  out  of  such  box  or  glass, 
draw  the  names  of  fifteen  persons ;  and  the  fifteen  persons 
whose  names  shall  be  thus  drawn  shall  form  a  jury,  for  the  pur- 
poses herein  mentioned;  and,  in  case  of  the  death  of  any  of 
the  said  fifteen  persons,  or  of  their  inability  to  attend,  the  said 
Sheriff-depute,  or  bis  Substitute,  shall  direct  the  Sheriff-clerk, 
or  his  Deputy  or  Substitute,  to  draw  from  amongst  the  remain- 
injf  names  of  the  persons  summoned  by  the  said  Sheriff-depute, 
or  his  Substitute,  in  the  manner  before-mentioned,  such  an  ad- 
ditional  number  of  names  as  may  be  necessary  to  make  up  a 
complete  jury  of  fifteen  persons  able  to  attend ;  and  the  said 
fifteen  persona  are  hereby  required  to  come  and  appear  before 
the  said  Sheriff-depute,  or  his  Substitute,  at  such  timea  and 
places  as  in  his  warrant  or  warrants,  precept  or  precepts,  shall 
hedirectedandappointed  to  that  effect;  and  the  said  Sheriff, 
depute,  or  hia  Substitute,  is  hereby  authorised  and  empowered, 
by  warrant  or  warrants  under  his  hand,  from  time  to  time,  as 
occasion  shall  require,  to  call  before  him  such  person  or  persona 
as  shall  be  thought  proper  or  necessary  to  be  examined  as  a  wit- 
ness or  witnesses  before  him,  touching  or  concerning  the  pre- 
mises, and  to  issue  his  precept  or  precepts,  and  letters  of  first 
and  second  diligence,  for  all  and  every  such  person  or  persona, 
who  is  and  are  hereby  required  to  appear  before  the  said  Sheriff- 
depute,  or  his  Substitute,  and  to  produce  such  books,  papers, 
deeds  and  writings  as  the  said  Sheriff-depute,  or  his  Substitute, 
shall  judge  necessary  for  his  information,  or  for  the  information 
of  the  jury  so  to  be  formed  as  aforesaid,  in  any  matter  or  thing 
relating  to  this  Act ;  and  the  said  Sheriff-depute,  or  his  Sub- 
stitute, aball  and  may  administer  oaths  for  the  better  discovery 
of  the  truth,  in  regard  to  the  Inquiry  by  him  to  be  made,  to  any 
person  or  persons  therein  concerned,/«r  to  any  other  person  or 
persona  whatsoever,  and  shall  and  may  authorise  the  said  jury 
to  view  the  place  or  places  and  matters  in  question;  and  the 
said  jury,  upon  their  oaths,  (which  oaths  the  said  Sheriff- depute, 
or  his  Substitute,  shall  and  may  administer,)  shall  inquire  of, 
and  give  their  verdict  for  such  damage  or  recompense,  price  or 
prices,  as  they  shall  judge  fit  to  be  awarded  to  such  owners  or 
occupiers  as  aforesaid,  or  any  of  them,  for  any  such  lands,  houses, 
tenements,  leases,  and  heriuges,  or  other  properties,  or  any  part 
thereof,  for  their  respective  estates  or  interests  in  the  same,  or 
for  any  damage  done  thereto ;  and  the  said  Sheriff  depute,  or  bis 
Substitute,  shall  and  may  give  judgment  for  the  sum  or  sums  of 
money  specified  in  the  verdict  or  verdicts  of  such  jury  or  juries 
respectively,  which  verdict  or  verdicts,  and  the  judgment,  de- 
cree, or  determination  thereupon  declared  and  pronounced  by 
the  said  Sheriff-depute  or  his  Substitute,  and  the  value  or  re- 
compense, price  or  prices,  so  to  be  awarded  and  declared,  shall 
be  binding  and  conclusive  to  all  intento  and  purposes  whatso- 
ever  against  the  said  Commissioners  respectively,  and  against 
such  perK>n  or  persons,  bodies  politic,  corporate,  or  colligate, 
and  all  and  every  other  person  or  persons  whatsoever,  having  or 


claiming  any  right,  title,  trust,  or  interest  of,  in,  to,  or  out  of 
such  lands,  houses,  tenements,  and  heritages,  or  other  proper- 
ties as  aforesaid ;  And  the  said  verdicts,  judgments,  orders,  sen- 
tences, decrees,  and  other  proceedings  of  the  said  Sheriff-depute, 
or  his  Substitute,  so  to  be  made,  given,  and  pronounced  as  afore- 
said, shall  be  fairly  written  on  paper  or  parchment,  and  signed 
by  the  said  SherifiMepute,  or  bis  Substitute,  and  shall  be  record- 
ed in  the  Sheriff  Court  books  of  Edinburgh,  and  the  same,  or 
extracts,  or  certified  copies  thereof,  shall  bie  deemed  and  taken 
as  good  and  effectual  evidence  and  proof  in  any  Court  of  law  or 
equity  whatsoever.** 

On  the  20tli  September  1831,  the  Commissioners, 
through  their  clerk,  James  Bridges,  W.6.,  offered  the 
pursuer  £2000  for  his  said  property.  This  not  having 
oeen  accepted,  a  petition  was  presented  to  the  Sheriff 
praying  him,  in  terms  of  the  statute,  to  grant  warrant 
for  summoning  a  jury  to  fix  and  determine  the  value 
of  the  subjects  in  question.  On  the  S27th  October 
1831,  a  jury  was  sworn,  and  returned  the  following 
▼erdict : — 

"  Having  considered  the  evidence  adduced  on  the  part  of  the 
pursuer,  and  idso  the  evidence  adduced  on  the  part  of  the  de- 
fenders, with  the  admissions  of  the  parties,  writings  and  plans 
produced,  and  whole  procedure,  they  find  unanimously  :  !</,  With 
regard  to  the  property  of  the  defender,  William  Archibald,  that 
he  is  entitled  to  receive  from  the  pursuer,  the  sum  of  jCi900 
Sterling,  with  interest,  from  Whitsunday  1831  years,*'  &c. 

The  SheriiF  then  applied  the  verdict,  and 

"  In  respect  that  the  verdict  of  the  jury  in  the  case  of  the  defen- 
der, William  Archibald,  has  not  awarded  the  premises  in  question 
to  be  of  greater  value  than  the  Commissioners  under  the  Act  had 
offered  for  the  same.  Finds,  that  the  costs  and  chaiiges  of  every 
sort  and  kind  attending  the  obtaining  the  verdict,  in  so  far  as 
regards  him,  fall  to  be  paid  and  defrayed  in  equal  portions  by 
the  pursuer  and  the  said  defender." 

This  judgment  was  brought  under  review  of  the 
SherifiF  by  petition,  when  his  Lordship,  on  2d  Decem- 
ber 1831,  pronounced  this  interlocutor : — 

"  In  respect  it  is  incompetent  for  this  Court  to  set  aside  or 
reduce  the  verdict  in  question ;  refuses  the  defender  Arehibald's 
Detttion,  No.  39,  as  incompetent,— reserving  to  the  said  de- 
fender to  have  the  verdict  set  aside,  or  reduced  in  competent 
form ;  and  to  the  pursuer  his  objections  to  the  verdict  being  so 
set  aside  or  reduced.** 

The  pursuer  then  raised  the  present  action  of  re- 
duction, and  pleadedi  that  the  verdict  should  be  set 
aside. — L  Because  many  of  the  individuals  wlio  were 
summoned  and  returned  in  the  foresaid  process  against 
the  pursuer  were  not  qualified  in  terms  of  the  statute 
under  which  the  foresaid  pretended  trial  proceeded, 
not  being  proprietors  of  tenements  of  the  requisite  va- 
lue, and  not  being  valued  in  the  cess-books  of  the  said 
city  to  the  statutory  extent,—- some  of  them  not  being 
found  in  the  cess-books  at  all ;  and  one  of  them  being 
a  sequestrated  bankrupt. — II.  That  at  least  five  out  of 
the  said  fifteen  individuals  drawn  by  ballot,  and  who, 
it  was  pretended,  constituted  a  jury  in  terms  of  the 
said  statute,  were  not  qualified  in  terms  thereof.  1. 
John  Henderson  was  possessed  of  no  property  what- 
ever. He  was  a  notour  and  Gazetted  bankrupt.  His 
estate  was  sequestrated  under  the  Bankrupt  Statute, 
and  adjudged  to  belong  to  a  trustee  for  his  creditors 
so  recently  as  September  1831 ;  and  he  was  liberated 
from  jail,  where  he  had  been  imprisoned  for  debt 
only  a  week  or  two  before  the  said  pretended  trial. 
2.  Andrew  Gibson  was  not  entered  in  the  cess-books 
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of  the  mai  city  for  tke  year  eurront.  at  the  date  of 
the  said  pretended  trial  at  all.    3*  George  Thom- 
eon,  who  pretended  to  act  as  Chancellor  to  the  said 
incompetent  Jury,  is  rated  in  the  cess-books  at  the 
sum  of  four  hundred  and  eighty  pounds  Scots^  which 
is  only  £40  Sterling,  while  the  Act  requires  a  quali- 
fication of  £50  Sterling.    4  James  Marshall  is  rated 
in  said  cess-books  at  Jour  hundred  and  jiftu  pounds 
ScatSf  which  is  only  £36,  7s.  Sterling,  andf  not  the 
sum  required  by  the  Act.    5«  James  Newton  is  not 
rated  in    the    said  cess-books  at  all,   unless  it  be 
pretended  th&t  James  Newton,  Viewforth,  near  the 
Bead  of  Bumtsfield  Links,  be  the  same  person  as  the 
said  James  Newton,  who,  on  said  pretended  trial,  was 
dedicated  as  a  baker  in  Merchant  6treet,  Edinburgh  ; 
but  tf  it  shall  be  arerred  that  these  are  the  same  per- 
sons, then  he  is  only  rated  in  the  cess  books  at  txoo 
hundred  and  eighty  pounds  Scots,  which  is  only  £23 
Sterling,  and  not  £50  Sterling,  as  required  by  said 
statutes.    Answered — I.  Even  en  the  supposition  that 
the  objections  stated  by  the  pursuer  to  the  qualific»> 
tion  of  the  jurors  were  true  in  point  of  ftict,  as  they 
were  not  stated  tempestiv^,  and  as  the  pursuer  consent- 
ed to  and  acquiesced  in  the  whole  proceedings  at  the 
triala  it  is  incompetent  to  eotertam  such  obiections 
now,  or  to  question  the  validity  of  the  verdict  and 
judgment  of  the  Sheriff  thereon. — IL  AU  objections 
which  do  not  affect  the  personal  or  moral  character, 
or  the  status  of  jurors,  m«st  be  stated  before  they  are 
eworn ;  and  the  legal  presumption  m,  thtit  statutory 
disqualificatioiis  in  respect  of  property,  and  the  like, 
if  not  stated  before  the  trial,  have  been  departed  from, 
and  the  consent  of  both  parties  interponed  that  the 
fifteen  individuals  balloted  and  sworn  should  try  the 
oaase. — III.  The  qoaHficalioB  prescribed  by  the  sta* 
tute  7th  and  Sth  George  the  IV.,  cap.  76,  according 
to  the  true  constructioa,  is,  that  jurors  shall  be 
proprietors  rated  in  the  cess-books  of  the  city  at  £50 
Scots  or  upwards,  and  not  at  £50  Sterling. — IV.  The 
objections  stated  in  the  summons  to  the  regularitv  of 
the  verdict  and  judgment  being  groundless,  as  well  as 
incompetent,  the  defenders  ought  to  be  assoilzied  from 
the  action,  with  expenses. 

Lord  Moncreiff,  on  28th  Jane  1832,  pronounced 
this  interlocutor : 

'*  Having  considered  the  record  closed  on  the  summons  and 
defences,  and  heard  parties*  procurators  thereon,  and  thereafter 
made  avizandum  with  the  process, — Sustains  the  defences ;  as- 
soilzies the  defender ;  finds  expenses  due ;  and  remits  the  ac- 
count, when  lodgvd,  to  the  auditor  to  be  taxed.— J^ote.—l.  The 
Lord  Ordinary  la  of  opinion,  that  the  terms  of  the  Act  of  Far- 
liament,  requring  that  the  jurymen  shall  be  *  proprietors  of 
tenements  within  the  city  of  Edinburgh,  valued  in  the  cess 
books  of  the  said  city  to  the  extent  of  fifty  pounds,  or  upwards,' 
cannot  be  construed  as  importing  a  valuation  of  fifty  pounds  in 
sterling  money,  seeing  that  these  cess  books  contain  no  valuation 
whatever  in  sterling  money.  If  it  was  intended  to  be  so,  there 
is  an  error  in  the  Act.  But  in  a  reduction,  to  annul  a  verdict 
bona  fide  taken  and  obtained,  the  Lord  Ordinary  must  construe 
the  qualification  as  referring  to  the  only  kind  of  valuation  which 
is  expressed  in  the  books  in  which  it  is  to  be  found.  He  is  not 
at  all  convinced,  however,  that  it  was  intended  that  the  estimate 
should  be  by  sterting  money.  The  valuation  in  the  city  cess 
books  is  not  to  be  taken  as  the  actual  value  of  the  fee  of  the 
property ;  it  is  but  a  proportional  estimate  for  a  particular  pur- 
pose.   But  the  Lord  Ocdiuary  sees,  from  the  lisU  of  the  jury- 


men returned  in  seven  cases  tried  under  this  Act  in  1^  ud 
1830,  produced  under  his  order,  that,  except  in  one  instance, 
there  were  in  all  the  lists,  persons  who  had  not  a\'alu&tion 
equivalent  to  £50  Sterling,  viz :  j£600  Scots ;  and  in  one  in. 
stance  there  were  20  in  a  list  of  51,  who  had  not  that  qualifica- 
tion.     2.  He  is  of  opinion  that  the  special  objections  to  Hen- 
derson  and  Gibson  are  nut  well  founded.     As  to  Henderson, 
be  confessedly  stood  rated  in  the  cess  books  with  a  suffirieut 
valuation.     A  sequestration  had  been  awarded  against  him ;  but 
the  trustee  had  not  been  confirmed;  nor  was  the  bankrupt 
divested  by  any  disposition.     The  Lord  Ordinary  doubts  much 
the  competency  of  entering  into  any  such  matter  where  the 
rating  is  clear ;  and  be  has  no  idea  that  the  word  substantial  has 
any  legal  force  distinct  from  the  rating  to  which  it  refers ;  it  i« 
demonstrative  merely,  not  taxative.     As  to  Gibson,  the  solid 
answer  to  the  objection  is,  that  he  was  clearly  the  person  cit^d, 
returned,  and  sworn ;  and  notwithstanding  the  mistake  of  name 
in  the  cess-books,  he  was  also  clearly  the  proprietor  of  the  sub- 
jects rated,  and  the  person  meant  to  be  there  specified,  ctmsuu 
d£  penona,  which  is  all  that  the  Act  requires.     But,  d.  Suppos- 
ing  that  all  or  any  of  these  objections  were  thought  to  be  well 
founded,  the  Lord  Ordinary  is  strongly  idclined  to  thmk  that 
the  pursuer  is  barred  from  stating  them,  by  having  joined  issue 
in  the  trial  without  objection,  and  taken  the  chance  of  a  verdia 
in  bis  favour;  and  that  they  do  not,  in  such  circumstances,  form 
a  ground  for  setting  aside  the  verdict  given.     In  regard  to  tht 
particular  objectious  to  Henderson  and  Gibson,  he  thinks  this 
perfectly  clear.     But  even  as  to  the'  more  general  objection  of 
disqualification,  he  entertains  the  same  opinion.     It  is  true  that 
the  jurisdiction  is  entirely  statutory,  though  the  Lord  Ordiaary 
cannot  assent  to  a  view  maintained  before  him,  that  the  Sbenn 
is  not  a  judge  presiding  judicially  in  the  whole  trial    But 
though  the  jurisdiction  is  statutory,  it  does  not  follow  that,  after 
a  jury  is  sworn,  issue  joined*  evidence  led,  a  verdict  given,  and 
the  entire  record  completed,  it  is  competent  to  go  back  on  eTcrj 
alleged  error  or  omission  in  the  proceedings.     I'he  statutory 
nature  of  the  jurisdiction  rather  leads  to  greater  strictness  in 
excluding  such  inquiries.     The  trial  has  been  had,  as  a  trial 
under  the  statute,  and  omnia  pretumuntur  rile  ei  »olemnileraaa^ 
The  question  is  as  to  the  title  of  the  party,  who  was  concurring 
in  the  whole  proceedings,  and  taking  benefit  by  them,  to  opeu 
them  up  and  inquire  into  such  grounds  of  objection  as  those  here 
stated.     The  case  of  moral  disqualifications,  such  as  infamy  or 
minority,  is  essentially  different,  as  involving  not  merely  objec- 
tions to  be  stated,  but  plain  nullity,  from  the  nature  of  the  art 
to  be  performed.     But  here  the  jury  was  ballotted  from  the  list 
openly  returned  by  the  Sberiff*,  which  was  all  that  could  be  done. 
If  the  Sheriff'  had  fallen  into  error,  either  of  fact  or  constmctioo, 
was  not  this  a  thing  which  either  was,  or  might  have  been  knovro 
to  the  party,  the  cess-books  being  open  to  all  parties  having  in- 
terest ;  and  if  he  trusted  to  the  Sheriff's  accuracy,  can  be  dispute 
it  after  verdict  ?     The  Lord  Ordinary  thinks  not.    Voi^  i 
prisoner,  or  the  Lord  Advocate,  be  listened  to  in  the  Justiciary 
Court,  iff  after  verdict,  he  were  to  allege  that  one  of  the  peiMins 
who  sat  on  the  assize  as  a  special  juryman,  had  not  the  qualifi- 
cation." 

The  parsoer  reclaimed. — At  advbingy 

Lord  Cringletie  said,  he  had  no  hesitation  in  adhering*  ^ 
statute  must  be  understood  in  accordance  with  the  cess- boob  to 
which  it  refers. 

The  Lord  Justice-Clerk  was  of  the  same  opinion.  Scots  mootj 
was  the  rule  in  the  cess -books. 

/.ore/  MeadowOank  concurred,  but  on  the  point  of  frairer,  n 
respect  the  party  had  acquiesced  in  the  wbofe  proceedings,  an 
was  now  barred  from  opening  up,  he  would  roscrve  his  opiBKia 

The  Coart  adhered. 

Second  Division.-*-Lflrd  Ordimuy,  Moncreiff.— ^^^  ^^ 
and  Kobertson — Aii.  Solicitor- General  (Cockbtti9,)a»d  ^^ 
ham.— M.  and  J.  Lothian,  S.S.C.,  and  James  BfidgeS)  ^'^* 
AgoiUt.— Mr  Fei^^ttson,  Clerk.H.<^-  '^-  -&•] 
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No.  456. — Mathiab  Attwood,  &c.,  JDireeton  of  the  British 
Gas  Light  Compan^t  Landim,  Punuerit  9.  TuOMAS  KiNNEAa 
AND  So^f8,  Bankers  in  EKinburgh^  Defenders. 

Stock-Brokera — Joint- Stock  Goropany— .Pledge— Transfer  of 
Shares  in  Security — Bankers— Bona  Fides — Persons  carrying 
on  businrs*  as  Uock-brokers  and  wine  merchants  in  Edinburgh^ 
having,  with  the  Junds,  and  on  the  employment  of  a  London 
Company^  purchased  certain  shores  of  the  l^iih  Gas  Light  Com- 
pany, and  thereafter  tramftrred  them  to  bankers^  m  security  of 
money  advanced  to  themselves — Held,  L  That  the  saUl  agents 
were  the  ostensible  owners  of  the  said  shares, — //.  Tliat  the  £te- 
Jenders  having  bona  fide  advanced  money  to  them  on  said  shares, 
were  entitled  to  retain  them  in  s/eewniy. 

In  Jane  1825,  the  paraaers  employed  Messrs  Lyall 
and  Cargilly  stock-brokers  and  wine  merchants  in 
Edinbargh,  to  purchase  on  their  account,  166  shares 
of  the  capital  stock  of  the  Leith  Gas  Light  Company. 
The  shares  were,  accordingly  bought,  and  paid  for 
with  the  money  of  the  pursuers,  through  the  agency 
of  Lyall  and  Cargill.  In  terms  of  instructions  from 
the  pursuers,  a  numher  of  these  shares  were  trans- 
ferred to  various  individuals  in  trust,  for  the  Bri- 
tish Gas  Light  Company,  and  56  shares  (amounting 
in  value  to  £1120,)  remained  with  Lyall  and  Car- 
gill  nntransferred,  and  continued  vested  in  the  persons 
of  the  individuals  from  whom  they  had  been  pur- 
chased. In  1826,  Lyall  and  Cargill  reaoested  instruc- 
tions as  to  what  they  were  to  do  with  the  antrans- 
ferred  shares,  and  the  pursuers  desired  them  to  allow 
them  to  remain  as  they  were,  if  the  sellers  in  whom 
they  were  Mtfll  vested  were  responsible  men.  In  April 
1627,  Lyall  and  Cargill  asked  the  defenders  to  dis- 
count a  note  for  £600,  offering  to  assign  in  security, 
56  shares  of  the  stock  of  the  Leith  Gas  Light  Com- 
pany. This  was  agreed  to,  and  transfers  of  the  said 
shares  were  executed  in  their  favour,  in  terms  of  the 
62d  section  of  3d  Geo.  IV.  c.  32,  constituting  the  Leith 
Cras  Light  Company ;  and  these  being  in  the  form  of 
absolute  conveyances,  the  defenders  granted  an  ac- 
knowledgement to  Lyall  and  Cargill,  in  these  terms : 

**  Yon  bare  this  day  delivered  to  us  transferences  of  56  shares 
of  Leith  Gas  Light  uompany's  stock,  which  we  hoM  as  secu- 
rity for  the  ultimate  payment  of  yonr  promissory-note  to  ns  for 
€60a" 

The  note  was  renewed  in  November  1827,  and  June 
1828,  for  £800.  In  September  1828,  Lyall  and  Car- 
gill were  sequestrated,  and  wrote  to  the  pursuers, 
confessing  their  error,  and  throwing  themselves  upon 
their  leniency.  The  pursuers  then  brought  an  ac- 
tion of  reduction  of  the  conveyance  of  the  said 
shares  to  the  defenders,  inter  alia^  on  the  grounds 
tiiat  Lyall  and  Cargill  had  fraadulently,  illegally,  and 
w^ithont  power  or  authority,  contrived  and  executed 
the  said  transfers  in  security  of  their  said  note,  dis- 
counted by  the  defenders.  In  defence  it  was  main- 
tained. That,  quoad  the  defenders,  the  transaction  was 
bonajide  entered  into,  as  the  stock  appeared  to  be 
under  the  absolute  control  of  Lyall  and  Cargill,  on 
tJie  faith  of  which  the  advances  haa  been  made.  After 
the  record  had  been  made  np  and  the  cause  debated, 
L*ord  Moncreiff  ordered  cases.  I^he  pursuers  pleaded 
-—I.  As  the  stock  in  question  did  not  appear  to  ^^ 
\iMs%  to  Lyali  and  Cargill,  the  defenders  were  not  en- 
titi<»d  to  dieal  with  them  en  ihis  footing.     And  if  they 


tru^ed  to  any  statements  or  assurances  made  by  Lyall 
and  Cargill,  importing  that  they  had  any  right  to  dis-  . 
pose  of  the  said  stock,  which,  ex  facity  did  not  belong 
to  them,  they  may  be  entitled  to  claim  redress  from 
Lyall  and  Cargill,  but  they  cannot,  on  this  ground,  be 
entitled  to  claim  the  stock  which  belongs  to  the  pursuers. 
— 11.  The  said  stock  belongs  to  the  pursuers,  and  the 
defenders  could  not  lawfully  acquire  any  right  thereto, 
to  the  prejudice  of  the  pursuers,  in  consequence  of  any 
transaction  they  might  enter  into  with  Lyall  and  Cargill. 
— III.  Lyall  and  Cargill  having  had  neither  any  real 
or  ostensible  right  to  the  said  shares  of  stock,  could  not 
validly  impledge  the  same  to  the  defenders  for  any  sums 
advanced,  or  other  transactions  into  which  the  defenders 
might  enter  with  them. — IV.  The  defenders  were  not 
entitled  to  rely  upon  the  pledge  of  any  article  made  to 
them  by  Lyall  and  Cargill,  which,  exfacicy  did  not  belong 
to  the  said  Lyall  and  Cargill. — V.  The  transaction  into 
which  the  defenders  alleged  they  entered,  was  so  en- 
tirely out  of  the  ordinary  course  of  business,  as  to 
have  pat  them  on  their  guard  in  transacting  with 
Lyall  and  Cargill,  and  to  bar  them  from  setting  up 
the  defence  oibonafideSy  and  from  depriving  the  pur- 
suers of  their  property.    Answered — I.  The  defen- 
ders having  acted  bona  fide^  and  according  to  the 
usual  practice  of  bankers,  in  receiving  from  Lyall  and 
Cargill  transfers  of  certain  shares  of  stock,  in  security 
of  an  immediate  advance  of  money,  are  entitled  to  re« 
tain  those  shares  until  the  money  so  advanced  shall 
be  repaid. — II.  The  pursuers  having,  in  their  con- 
fidence in  Lyall  and  Cargill,  placed  those  shares  of 
stock  at  the  unlimited  disposal  of  Lyall  and  Cargill, 
can  maintain  no  action  against  the  defenders,  who 
were  ignorant  that  the  pursuers  had  any  interest  in 
those  shares.    Lord  Moncreiff,  on  12th  November 
1831,  pronounced  this  interlocutor:^ 

"  Haring  considered  the  closed  record,  and  heard  parties*  pro- 
curators fully  thereon,  and  having  thereafter  considered  the  cases 
lodged  for  the  parties,  and  the  whole  process  ;-^Id  respect  that 
the  shares  of  stock  in  question  were  purchased  by  the  Company 
of  Lyall  and  Cargill,  that  the  prices  were  paid  by  them  to  the 
vendors,  though  with  funds  furnished  by  the  pursuers ;  and  that 
after  such  payment  made,  the  vendors  of  the  said  shares  were 
under  a  legal  obligatioo  to  deliver  proper  and  sufficient  transfer- 
ences thereof  to  the  said  Messrs  Lyall  and  Cai^gill,  or  to  any 
third  party,  according  to  their  order,  unless  thev  had  been  duly 
interpelled  from  doing  so  by  the  pursuers  as  the  real,  though 
latent,  owners ;  in  respect  that  the  transferences,  executed  and 
delivered  in  favour  of  the  defenders,  were  received  imd  held  by 
the  said  defenders  in  security  of  advances  bona  fide  tn»de  by  them 
to  the  said  Messrs  Lyall  and  Cargill ;  and  in  respect  that  it  is 
not  averred,  or  offered  to  be  proved,  that  the  defenders,  at  the 
time  when  they  discounted  the  bills  and  received  the  trans- 
ferences in  security,  were  in  the  knowledge  of  the  fact  that  the 
said  Messrs  Lyall  and  Cargill,  in  the  purchases  of  the  said  shares 
of  stock,  were  acting  solely  as  the  agents  or  brokers  of  the  pur- 
suers— Sustains  the  defences ;  assoilzies  the  defenders,  and  de- 
cerns ;  finds  expenses  due;  and  remits  the  account,  when  lodged, 
to  the  Auditor,  to  be  taxed. —  Note. — It  appears  to  the  Lord 
Ordinary  that  the  terms  of  the  deeds  of  transference,  settiw 
forth  that  the  prices  had  beat  paid  by  the  defenders,  do  not  af. 
ford  any  sound  argument  to  the  pursuers.     It  is  only  the  com- 
mon case  which  occurs  in  every  assignation  of  a  personal  right 
in  security,  where  the  title  has  remained  personal  till  after  the 
assignation,  and  there  is  no  fiilsehood  in  the  narrative.     The  re- 
ceiver of  the  security  has  only  paid  the  price  by  his  author,  in« 
stead  of  paying  it  himself.     It  is  not  offered  to  be  proved  that 
even  the  holders  of  the  stock  knew  that  the  pursuers  were  the 
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leal  purchaRers.  But  as  to  the  knowledge  of  the  defenders, 
there  is  nothinp:  approaching  to  an  averment.  Although,  there- 
fore, the  title  stood  on  the  personal  obligation  of  the  vendors, 
the  Lord  Ordinary  thinks  that  Lyall  and  Cargill,  by  the  power 
given  them  to  make  the  concluded  purchase  in  their  own  names, 
were  jnst  as  much  reputed  and  ostensible  owners,  as  if  the  shares 
had  been  actually  transferred  into  their  names,  in  which  case  the 
very  Act  of  Parliament  quoted,  proceeds  on  the  assumption 
that  the  sale  by  them  to  a  party  acting  in  bona  Jide  must  be  ef- 
fectual. He  is,  however,  of  opinion,  that  the  case  is  far  from 
being  free  from  difficulty." 

The  pursuer  reclaimed.     At  adrising, 

Lord  Juttice'Clerk  said,  that  he  saw  no  good  reason  to  alter 
the  Lord  Ordinarv's  interlocutor, — the  facts  of  the  case  should 
be  kept  steadily  m  view.  The  London  Company  choose  to 
acquire  stock  in  the  Leith  Gas  Light  Company,  and  employ 
Cargill  and  Co.  to  purchase  166  shares  for  them  with  their 
money.  Fifty^siz  shares  are  allowed  to  remain  in  Lyall  and 
Cargiirs  hands  for  upwards  of  a  year,  when  they  wrote  for  in- 
structions what  to  do  with  them,  and  the  answer  returned  by 
the  London  Company  was,  that  if  the  sellers,  in  whom  the 
shares  were  still  vested,  were  responsible  persons,  they  did  not 
mean  to  transfer  them.  Then  Lyall  and  Cargill  offer  to  the 
defenders,  if  they  will  discount  a  note  for  them,  the  56  shares 
in  security.  This  is  agreed  to,  and  the  transfers  are  made  out 
according  to  the  form  provided  by  the  constitution  of  the  Leith 
Company.  All  this,  to  be  sure,  was  done  behind  the  becks  of 
the  pursuers,  the  London  Company.  Then  Lyall  and  Cargill 
become  bankrupt,  and  are  sequestrated,  and  write  to  London 
confessing  their  fault,  and  throwing  themselves  on  the  mercy  of 
the  pursuers.  Then  this  action  of  reduction  is  raised,  and  the 
Lord  Ordinary  has  sustained  the  defences.  The  defenders  were 
ignorant  of  the  situation  in  which  Lyall  and  Cargill  stood  re- 
garding these  shares.  They  were  not  cognisant  of  any  improper 
conduct  on  their  part  The  transaction  was  bona  fide  gone 
into,  and  transfers  like  those  in  question,  are  every  day  made. 
There  was  nothing  done  against  the  constitution  of  the  Com- 
pany. On  whom  was  the  loss  to  fall?  He  thought,  on  the  pur- 
fi-uers.  The  character  of  Lyall  and  Cargill,  as  professional  men, 
was  at  stake.  They  were  stock-brokers  and  mne-nurchants. 
In  the  latter  capacity,  they  might  have  held  stock  to  any  exteqt 
in  the  Gas  Company,  as  proprietors.  Stock-brokers  in  England 
are  never  empowered  to  dispose  of  stock,  unless  by  special 
authority.  In  England,  a  power  of  attorney  is  always  granted. 
There  bankers  do  so  to  their  own  brokers.  He  could  not 
accede  to  the  notion  that  there  n'as  any  thing  in  the  character  of 
what  was  called  a  stock-broker  in  Scotland,  which  ought  to  have 
caused  alarm  in  bankers,  and  put  them  on  their  guard.  Lyall  and 
Cargill  were  wine- merchants ; — stock-brokers  were  not  known  in 
Scotland.     He  would  adhere. 

Lord*  Gleniet  and  Meadowbank  concurred. 

Lord  Cringletie  differed  from  their  Lordships.  Had  the  trans- 
fer been  absolute  to  Kinnear  and  Soua,  the  case  might  have  been 
different  The  principles  which  should  rule  this  case  were  to 
be  found  in  the  law  merchant  of  Britain,  which  was  also  the  law 
merchant  of  Scotland.  The  business  of  a  stock-broker  was  to 
buy  or  sell,  not  to  pledge.  The  6th  George  IV.  cap.  94,  did  not 
in  his  opinion,  apply  to  the  case  of  shares  of  a  company.  Lyall 
and  Cargill  were  not  the  ostensible  owners.  The  shares  were 
not  standing  in  their  names ;  but  they  ought  to  have  been  so 
before  they  could  transfer  them.  Bank  stock,  it  was  true,  was 
usually  sold  in  England,  in  virtue  of  a  power  of  attorney.  In 
the  present  case  there  was  no  need  of  such  power,  for  the  per- 
sons in  whom  the  shares  stood  vested,  appeared  themselves. 
Suppose  the  holders  of  bank-  stock  here  had  gone  themselves  to 
sell  it,  would  they  have  required  to  grant  a  power  of  attorney  ? 
He  thought  not.  Were  Kinnear  and  Sons  entitled  to  take  the 
56  shares  in  security  of  the  j£600  they  advanced?  They  wre 
parties  above  all  suspicion,  but  that  does  not  alter  the  law.  Lyall 
and  Cargill  acted  as  stock -brokers  ; — they  had  not  the  shares  in 
their  own  names,  but  they  can?e  to  the  defenders*  Bank  with  the 
parties,  in  whose  nnmes  the  stock  then  stood  vested.  Kinnear 
and  Sons  knew  that  Lyall  and  Cargill  were  stock- brokers. 

The  Court  adhered. 


Pursuers*  Authorities. — 52d  Geo.  III.  cap.  63.  Cth  Geo. 
IV.  cap.  94.  Redfearn,  *2Gth  May  1813,  reversed  by  the  Huu5e 
of  Lords. 

Defenders*  Authority. — Co1quhoii|i  v.  Finlay,  Duff  and  Co. 
I5th  Nov.  1816;  Fac.  ColU 

Second  Division. — Lord  Ordinary,  Moncreiff. — jlct.  Dean  of 
Faculty  (Hope,)  and  J.  S.  More — Wrt.  Keay  and  Walker.— 
Campbell  &  Mack,  W.S.,  and  M*Kenzie  &  Sbarpe,  W.S., 
Agents.— Mr  Holland.  Clerk— [7.  JT.  H.] 

WthJultf  1832. 

No.  457. — Thomas  M.  Mackay  &  Coupaky,  Sutpendm,  p. 
Laurence  Robertson,  Charger. 

Bill  of  Exchange — Promissory-Note— Vitiation — Apunn^wnry^ 
note  having  been  vitiated  in  iti  date,  and  a  dtarue  having  btca 
given  for  payment — Circvmstaneei  in  which  the  Court  refused  lo 
pauabiU  of  tuspension  oftaid  charge^  except  on  cauiion. 

The  saspenders  were  charged  to  pay  the  contents 
of  a  promissory-note  at  two  months,  said  to  be  drawn 
by  them,  and  accepted  by  J.  Honeyman,  and  blank 
indorsed  to,  and  discounted  by  the  charger,  cashier  for 
the  Royal  Bank  at  Glasgow.  The  note  was  dated  the 
1 4th  of  February,  and  payable  on  the  9th  April 
thereafter.  The  drawers  suspended  the  charge,  and 
pleaded,  That  the  note  could  not  be  the  ground  uf  ac- 
tion, and  still  lesssoof  summary  diligence,  Being  Titialed 
in  date,  and  void  under  the  stamp  laws,  in  respect 

"  that  after  the  note  had  been  returned  to  Mr  Honey  man.  be, 
without  the  authority  or  knowledge  of  the  suspenders,  altered 
the  date,  by  erasing  the  6th,  and  substituting  the  14th  of  Febru- 
anr,  and  he  also  altered  the  marking  upon  the  corner  of  the  note, 
of  the  date  when  it  became  payable,  by  erasing  the  9th,  and 
substituting  the  1 7th  of  April.  And,  as  these  vitiations  were 
quite  palpiSile,  he  made  a  sort  of  renewal  of  the  note,  by  writ- 
ing as  follows,  under  his  original  signature,  which  still  remain- 
ed : — <  Accepted,  from  14th  February,  at  two  months,  due  17th 
April.     (Signed)    J.  Honeyman.**' 

The  suspenders  prayed  for  suspension,  without  cau- 
tion or  consignation.  Lord  Moncreiff,  on  ^7th  June 
1832,  pronounced  this  interlocutor  :«- 

"  The  Lord  Ordinary  having  considered  this  bill,  with  the 
answers  and  productions,  passes  the  bill  on  craution. — Note.— 
The  Lord  Ordinary  has  no  hesitation  as  to  the  necessity  of  pass- 
ing this  bill  His  only  doubt  has  been,  whether  caution  ought 
to  be  required  or  not.  For  it  is  plain  that,  in  the  admitted  state 
of  the  Inll,  the  two  questions  must  arise,  whether,  in  fact,  the 
alterations  were  made  with  the  consent  of  the  complainers;  and 
whether,  in  point  of  law,  if  they  were,  diligence  is  competent 
on  this  document  under  the  Stamp  Laws  ?  If  all  the  statements 
io  the  answers  could  be  assumed,  the  case  might  be  brought  iie«r 
to  that  of  Downes  v.  Richwrds,  referred  to  in  the  answers.  But 
it  is  clear  that  the  onus  probandi  lies  on  the  chargers.  Eifacic, 
and  confessedly,  the  bill  is  altered  in  the  date  and  day  of  paj- 
ment,  and  so  markedly  altered,  that  the  change  could  not  be 
overlooked.  I'hat  it  was  an  accommodation  bill— that  the  ci>m* 
plainem  were  informed  of  the  alteration,  and  consented  to  it— 
that  Hooeyman  was  an  agent  for  them — that  they  were  in  his 
debt,  &C.,  are  all  statements  at  present  resting  on  the  averment 
of  the  chargers.  Yet,  before  they  can  bring  it  even  near  to  the 
case  of  Downes,  they  must  prove  these  facts.  If  tbey  were 
proved,  there  would  be  still  this  specialty,  that  the  bill  was  ac- 
tually offered  for  discount,  and  held  by  the  charger  for  a  time ; 
and  that,  whether  they  knew  or  not,  they  roust  be  held  to  have 
known  that  it  was  the  same  bill,  which  was  afterwards  presented 
to  them  in  an  altered  state,  besides  the  just  doubt  expressed  by 
Mr  Thomson  as  to  the  probability  of  there  being  an  intention. 
by  the  decision  in  the  case  of  Dmvnrs,  to  alter  the  principle  held 
decidedly  by  Lord  Ellenborough  in  the  case  of  Calvert  ».  Ro- 
berts. On  the  whole,  the  Lord  Ordinary  thinks  the  case  of 
importance,  in  point  of  Uw.  He  has  passed  th«  bill  ooly  on 
caution,  chiefly  for  this  reason,  that  the  document  is  a  pro&i^- 
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Bory-note,  and  tbat,  if  the  comploinera  really  got  it  as  a  payment 
for  value,  tbey  would  not  have  returned  it  with  their  indorsation 
uncancelled.  That  circumstance  makes  for  the  idea  of  accom- 
modation ;  yet  there  may  ^  explanation  on  the  merits.  For,  tak- 
ing it  as  a  payment  with  two  months  to  run,  they  might  give  the 
accommodation  to  Honeyman,  in  returning  the  bill  for  value,  of 
leaving  their  indorsation  to  him  as  an  onerous  indorsee  for  bit 
use,  in  the  interval,  though  himself  bound  as  acceptor.  It  does 
not  follow  that  tbey  are  bound  by  an  altered  bill,  which  they  did 
not  indorse,  and  may  not  have  authorised. — N.B. — In  such  a 
case,  the  original  bill,  and  not  a  mere  copy,  ought  to  have  been 
produced*  as  required." 

The  suapenders  reclaimed  ;  and  in  so  far  at  the  bill 
had  been  passed  only  on  cantion. 

Lord  Juuiee-CUrk  said,  be  would  have  been  for  passing  the 
bill  without  caution,  if  the  vitiation  had  only  been  apparent. 
Here  be  thought  there  was  the  roost  minute  verification  of  the 
acceptances,  and  good  evidence  on  the  face  of  the  note  of  the 
alteration  having  been  made. 

The  Court  unanimously  pronounced  this  interlocu- 
tor:— 

"  Adhere  to  the  interlocutor  complained  of,  and  refuse  the  de- 
sire of  the  note :  But  allow  the  suspenders  fourteen  days  from 
this  date,  for  finding  caution  as  required.*' 

Suspenders*  Authorities — Chitty,  5th  Edit  p.  ldO-3,  and 
Cases  there  quoted.  Murchie,  Ist  July  1796.  Bryce,  16th  No- 
vember  1810;  F.  C.  Hamilton,  1st  December  18*24.  Hamil- 
ton 0.  Kinnear,  17th  June  1825;  S.  &  D.  55  Gea  III.  c 
184. 

Charyrer'a  Authorities.— Bell,  I.  305.  Thomson,  p.  214,  and 
Cases  there  quoted. 

Second  Division. — Lord  Ordinary,  Moncreiff. — Jet.  Jame- 
son—^//. Keay — Campbell  &  M<Dowall,  W.S.,  and  William 
Wilson,  Agents Mr  Thomson,  Clerk— [J.  W.  //.] 


COURT  OF  JUSTICIARY. 

9/71  July  1832. 

'So.  459. — The  King  v,  William  Brown  and  James  Hen- 
derson. 

Proof*^  Evidence — Competency — A  person  having  on  oath  in  foro, 
deponed^  that  he  did  not  recognise  a  ceriaia  pond,  v^en  pointed 
cut  to  him  in  a  certain  place  on  a  former  occasion — Held,  that 
it  was  incompetent  to  ask  him  whether  he  had  e»er  stated  to  an^ 
other  person  ifiat  he  had  recognised  the  panel. 

The  panels  were  indicted  at  common  law,  and  also 
under  lOth  George  IV.  cap.  38,  for  liamesocken,  and 
also  for  assault,  with  a  cutting  instrument,  to  the  effu- 
sion of  blood.     The  libel  set  forth,  that  the  panels  did 

"  virickedly  and  feloniously  break  into  and  enter  the  house  situ- 
ated  at  Mossneuck  aforesaid,  then  occupied  by  the  said  James 
Jlowatson,  and  by  Marion  Muter  or  Howatson,  his  wife,  and 
^bere  the  said  James  Howatson  and  Marion  Muter  or  Howat- 
son lay  and  rose  nightly  and  daily,  by  violently  forcing  open  the 
door  thereof,  or  by  some  other  means  to  the  prosecutor  un- 
known ;** 

and  did  wickedly  and  feloniously  assault  and  attack 
them  : 

'*  And  further,  time  aforesaid,  and  within  or  near  the  house  of 
the  said  James  Howatson,  situated  at  Mossneuck  aforesaid,  you, 
the  aaid  William  Brown  and  James  Henderson  did,  both  and 
each,  or  one  or.  other  of  you,  wickedly  and  feloniously  attack 
and  assault  the  said  James  Howatson,  and  did  throw  him  vio- 
lently to  the  ground,  and  did,  with  a  knife,  or  other  sharp  in- 
strument, cut  off  his  left  ear,  or  the  greater  part  thereof,  to  the 
ffTu^iion  of  his  blood,  and  severe  injury  or  mutilation  of  his  per- 
iu>n  ;  and  this  you  did  with  intent  to  maim,  or  disfigure,  or  riiuti- 
late,  the  said  James  Howatson,  or  to  do  him  some  other  grievous 
bodily  harm :  Or  othervtise,  time  above  libelled,  and  within  or 


near  the  house  of  the  said  James  Howatson,  situated  at  Moss- 
neuck aforesaid,  you  the  said  William  Brown  and  James  Hen- 
derson  did,  both  and  each,  or  one  or  other  of  you,  wilfully,  mali- 
ciously, and  unlawfully,  with  a  knife,  or  other  sharp  instrument, 
stab  or  cut  the  said  James  Howatson  on  the  left  ear,  whereby  it 
was  cut  off,  or  nearly  cut  off;  and  this  you  did  with  intent  in  so 
doing,  or  by  means  thereof,  to  murder  or  to  maim,  diKfigure,  or 
disable,  the  said  James  Howatson,  or  with  intent  to  do  him 
some  other  grievous  bodily  hann.'* 

Howatson  having  been  called  as  a  witness,  and  sworn, 
the  Court  informed  hitn,  that  he  need  be  under  no  ap- 
prehension in  telling  the  whole  truth,  as  the  arm  of  the 
law  would  be  stretched  out  to  protect  him.     After 
Ho  Watson's  examination  had  proceeded  a  considerable 
length,  the  Solicitor-General  moved,  that  several  of  the 
questions,  and  the  witness's  answers,  should  be  reduced 
into  writing,  which  was  accordingly  done.  The  witness 
was,  infer  alia,  interrogated,  Whether,  when   be  saw 
the  panel  Henderson,  in  the  Procurator-fiscal 's  Office, 
or  the  Sheriff's  Chambers  at  Glasgow,  he  recognised  him 
as  one  of  the  persons  whom  he  had  seen  on  the  said 
night  or  morning  when  his  house  was  brekmi  into, 
and  he  attacked?  The  witness  deponed  negative ;  upon 
which  the  Solicitor-General  asked  him,  Whether,  up- 
on that  or  any  other  occasion,  he  ever  stated  that  he 
knew  Henderson  as  having  been  one  of  the  persons 
who  were  present  when  he  or  his  house  was  attacked  ? 
P.  Robertson,  for  the  panel,  objected — That  it  was 
incompetent  to  ask  the  witness,  who  had  already  de- 
poned to  a  certain  fact  on  oath,  whether  he  had  upon 
any  occasion  made  a  statement  inconsistent  with  what 
he  had  thns  deponed  to,  and  that  it  was  incompetent, 
with  a  view  to  any  future  proceedings  against  the 
witness  himself,  to  put  any  question  otherwise  incom- 
petent, which  might  affeot  the  interests  of  the  prisoners, 
or  to  convert  the  trial  of  the  prisoners  into  a  precog- 
nition for  future  proceedings  against  the  witness.  An- 
swered by  Solicitor-General — That  the  proposed  ques« 
tion  was  perfectly  competent  by  the  law  of  Scotland, 
and  that  the  competency  of  said  question  was  so  clearly 
necessary,  in  reason  and  justice,  that  if  the  existing 
law  of  Scotland  rejected  it,  the  sooner  the  law  was 
changed  the  better.    The  Court  sustained  the  objec- 
lion. — A  person  of  the  name  of  James  Harvie,  was 
thereafter,  in  like  manner  examined ;  and  having  been 
committed  for  perjury,  till  liberated  in  due  course  of 
law,  the  Solicitor-General  gave  up  the  case. 

Act.  SolitM tor- General  (Cockburn,)  &c. — Alt,  P.  Robertson. 
—  David  Qeghoni,  W.S.,  Agent — Justiciary  Clerk. — 
[J,  W.  H.] 

^2lhJuly  1832. 
No.  459. — The  King  r.  William  Camcrok. 

Process—Relevancy — Housebreaking — Question  raised,  Does 
clitHbing  over  a  railing^  and  thereby  gaining  access  to  a  windjw, 
constitute  the  crime  of  housebreaking^ 

The  panel  was  charged  with  several  acts  of  theflt, 
and  witii  one  of  housebreaking,  &c.  The  indictment 
stated: 

*'  You  the  said  William  Campbell,  alias  (Cameron,  did  wickedly 
and  feloniously  break  into  and  enter  the  house  situated  in  Mu- 
nor  Place,  in  or  near  Edinburgh,  then  and  nuw  or  lately  pos-* 
sessed  by  Dame  Agnata  Frances  Ramsay,  by  climbing  oveT  an 
iron  railing  towards  one  of  the  windows  of  Mid  bouhf,  w^icit, 
except  by  some  such  extraordinary  method  of  acces;:,  cuul  J  not 
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have  been  reached,  and  tlien  and  tliere  foroing  open  the 
window,  or  at  least  entering  in  by  tbe  same.** 

Burton,  for  the  panel,  understanding  that  the  libel, 
in  as  far  as  it  inferred  that  the  window  was  forced 
open  on  the  part  of  the  panel,  would  be  departed 
from,  Objected — That  the  remaining  alternative  is 
not  relevant  to  infer  housebreaking.  In  the  ordinary 
case,  entering  by  an  open  window  is  not  housebreak- 
ing ;  to  be  so,  the  window  must  be  in  such  a  situation 
that  it  cannot  be  entered  without  the  application  of 
iome  external  aid, — ^here  there  is  an  impediment,  bat 
it  IS  an  impediment  to  the  approach  towards  the 
window,  not  to  the  entering.  Answered — It  is  main* 
tained  by  Mr  Alison,  on  good  authority,  that  '^  If  the 
window  was  at  such  a  distance  from  the  ground,  as 
to  render  it  impossible  to  eflPect  an  entry  without  ex- 
ternal application  or  aid,  as  by  mountinj^  on  a  man*s 
shoulders,  getting  on  a  barrel,  ascending  by  a  ladder, 
the  proprietor  was  entitled  to  rely  on  that  difficulty,  as 
constituting  the  defence  of  the  building, — and  there- 
fore, to  enter  by  this  unceremonious  fashion,  is  house- 
breaking ;'*  and  that  a  similar  impediment  is  libelled 
as  harinir  been  overcome  in  the  present  instance. 

From  the  J^i^noA.  —  The  present  libel  was  perfectly  relevant 
to  infer  the  pains  of  law,  in  as  far  as  there  was  an  altematiTe  with 
regard  to  the  housebreaking ;  and  no  understanding  with  tbe  Pro- 
secutor, which  did  not  appear  on  the  facte  of  tbe  libel,  could  be 
taken  into  consideration  by  tbe  Court;  but  should  it  appear 
that  the  window  was  open  at  the  time  t>f  the  theft,  and  that  it 
bad  not  been  forced  open  by  the  panel,  there  was  nothing  in  the 
libel  which  could  support  a  verdict  of  guilty  of  the  housebreok^ 
ing,  as  no  species  of  access  to  the  window  could  constitute 
housebreaking,  unless  tbe  window  were  of  itself  out  of  ordi- 
nary reach,  and  it  was  not  libelled  iu  having  been  so. 

Ivory,  Advocate-depute,  departed  from  the  charge 
of  housebreaking.  The  panel  pleaded  guilty  to  the 
second  charge  of  theft,  and  had  six  months'  imprison- 
inent. 

Authority.— Alison,  p.  283. 

Jht,  Ivory. — Alt,  Burton. — Darid  Cleghorn,  W.Sn  Crown 
Agent— Justiciary  Clerk. — [J.  W.  £f.] 

13M  July  1832. 

No.  460.— >The  Kikg  v,  Isabella  Bain  or  Bsll,  &  John 

Falconer. 


Process — Helevancy — Bigamy — A  party  hating  been  indicted  for 
tigatnif,  and  the  latter  part  of  the  libel,  which  referred  to  hii  guilty 
knowledge,  not  having  specified  that  he  imtt  aware  that  the  woman 
was  still  the  lawful  uife  of  another  nuMf  and  had  not  been  divorced 
—Held,  that  so  fir  the  indictment  was  irrelevantly  laid. 

The  libel  charged  the  panels,  both  and  eaob,  or  one 
or  other  of  them,  as  guilty  of  the  crime  of  bigamy, 
actors  or  actor,  or  art  and  part, 

''  In  so  far  as  you,  the  said  Isabella  Bdn  or  BeH  baring,  on 
the  10th  day  of  April  1821,  or  on  one  or  other  of  the  days  of 
that  month,  or  of  March  immediately  preceding,  or  of  May 
immediately  following,  heen  lawfully  married,  in  tbe  house  in 
West  Campbeirs  Close,  Cawgate,  Edinburgh,  then  occupied  by 
John  BeH,  at  that  time  porter  in  the  Advocates*  Libraiy  in 
Edinburgh,  and  now  or  lately  resi^g  in  Big  Locbend*a  Close, 
Canongate,  near  Edinburgh,  by  the  Reverend  Thomas  Grier- 
son,  then  Minister  of  the  (rospel  in  the  Gaelic  Chapel,  Castle 
Wynd,  Edinburgh,  to  the  said  John  BeH ;  and  baring  thereafter 
lived  and  cohabited  with  the  said  John  Bell  as  your  husband, 
and  the  said  John  Bell  being  still  alive,  and  no  divorce  baring 
taken  place,  but  the  said  marriage  still  subsisting,  vou  the  said 
Isabella  Bain  or  Bell  and  John  Falconer  dtd,  on  the  16th  day 
of  April  1832,  or  on  one  or  other  of  the  days  of  that  month, 


nr  of  March  immediately  preceding,  er  of  ]ttqr  HDnHislel^ 

following,  within  tbe  bouae  in  George  &qoaiie,  in  or  nfsr  Ediiw 
baigh,  then  and  now  or  lately  occupied  by  tbe  Befertad  Dr 
John  Inglia,  one  of  the  ministers  of  the  Old  Gieyfriar's  piri»h, 
in  the  county  of  Edinburgh,  wickedly  and  fekniioiuly  enter  in- 
to  a  matrimonial  connexicuB  with  each  other,  the  inaniage  cer&- 
mony  baring  been,  then  and  there,  performed  by  the  »td  R«. 
verend  Dr  John  Inglia ;  and  ywi  did  afterwards  cohabit  together 
as  roan  and  wife ;  mnd  all  this  you  did,  both  aad  eadi  of  yoi^ 
well  knowing  that  tbe  said  John  Bell,  the  lawful  hosbsod  of 
you  tbe  said  Isabelk  Bain  or  Bell,  was  still  alive." 

Objected — This  indictment  was  not  relevant  ugainst 
Falconer,  in  so  far  as  the  latter  part  of  it,  wiiich 
alono  referred  to  his  gnilty  knowledge,  did  not  let 
forth  his  knowledge  that  Bain  remained  the  lawful  wife 
of  Bell,  and  was  not  divorced.  Tlie  Court  sustained 
the  objection.     Bain  had  three  months'  imprisonment. 

Act.  Ivory — Alt,  Burton. — D.  Cleghorn,  W.S.,  Crown 
Agent— Justiciary  Clerk. — [J.  IF.  J?.] 

Ulh  July  1832. 

Na  461 — The  Kin^  v.  James  M'KitcinaE,  PaneL 

Process — Relevancy— Duel— Challenge— Posting— HfM,  /.  tkat 
at  common  law,  sending  a  cbaSenge  is  an  indictable  o^cf.— 
//.  Question  raised,  WJtether  posting  a  pertomfir  not  accqHiHg 
of  a  chatienge,  be  also  an  indictable  offence  T 

At  the  Circnit  Court  held  at  Stirling  in  April  1833, 

tbe  panel  was  charged  on  an  indictment,  which  set 

forth,  in  the  major  proposition,  that» 

«  by  the  laws  of  this  and  of  every  other  well  goveined  realm,  tire 
sending  a  challenge,  for  -the  purpose  of  provokiug  another  person 
to  fight  a  duel ;  as  also  breach  of  the  peace,  by  posting  or  pub1)r)y 
proclaiming  another  person  as  a  coward,  in  consequence  of  lis 
having  refused  to  fight  a  duel,  especially  when  a  magistrate  is  so 
challenged  or  posted  in  consequence  of  what  he  has  done  in  tbe 
discharge  of  his  duty  as  a  magistrate,  are  crimes  of  ao  betooos 
nature,  and  severely  punishable.** 

The  case  was  certified  by  Lord  Medwyn  to  the 
High  Court  of  Justiciary,  in  order  that  tbe  releraney 
of  this  charge  might  be  more  maturely  considered,  it 
heiiig  thought  that  there  was  perhaps  room  for  some 
doubt  whether  tbe  sending  a  challenge  had  notoessed 
to  be  a  point  of  dittay,  hi  consequence  of  the  recent 
repeal  of  the  Acts  1600,  c.  12,  and  1606,  c.35,  by  the 
59th  Geo.  III.  c.  70.  As  this  was  the  first  occasion, 
since  the  repeal  of  the  statute,  in  which  the  charge 
had  been  laia  at  common  law.  Iris  Lordship  jadgc^  i^ 
more  expedient  that  the  matter  should  be  determined 
by  the  tiigh  €ourt.  The  panel  made  no  objecticMi 
either  at  the  Circuit,  or  in  the  Justiciary  Coorti  to 
tbe  relevancy. 

When  the  case  came  before  the  Court  on  18th  June, 

Lord  Medwyn  stated,  that  he  had  certified  the  case  to  tbe  W^ 
Court,  aa  it  was  the  first  which  had  been  laid  on  the  coounoD 
law  since  the  repeal  of  the  Act  1696,  on  which  ofiences  of  tbat 
kind  were  formerly  tried.  Had  the  indictntent  libelled  by 
challenging,  posting,  &c.,  he  would  have  tbouj^ht  it  relevant  ss 
charging  a  breach  of  the  peace.  It  would  then  contain  ^  ^ 
elements  necessary  to  provoke  or  compel  a  breach  of  tbe  pesc^* 

Lord  Meadowbank  said,  there  was  no  doubt  tbat  an  ofie&re 
was  charged.  There  were  acme  serious  breacbea  of  tbe  pcs<^ 
tried  before  this  Court,  but  was  that  libelled  cosnittble  bjr 
their  Lordahipe. 

Lord  Justtee^Oerk—Lock  to  the  steond  part  of  tbe  iadkt- 
ment.  It  was  important.  It  contained  the  charge  of  posting 
which  was  laid  aa  a  separate  ofieace.  How  hr  is  posting^ 
breadi  t>f  the  peace  ?  It  may  be  an  aggnavation  of  tbe  crime  of 
challenging. 

Lord  Gilliet  said,  offences  of  a  mild  description  were  oot  tn€« 
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in  tills  Court  Is  there  a  breach  of  the  peace  here  ?  There 
bad  been  a  challenge  sent,  and  provocation  offered ;  but  it  was 
followed  by  nothing.  Suppose  the  other  party  disregarded  it 
bI together, — suppose  he  had  challenged  the  Moderator  of  the 
Gtneral  A^embly  of  the  Church  of  Scotland.  It  would  not 
do,  be  was  afraid,  to  say  that  it  tended  to  a  breach  of  the  peace. 
The  statute  expressly  enacted  certain  offences  uot  known  in  the 
common  law,  and  now  it  had  been  repealed. 

Lord  Mackenzie. — Had  all  the  acts  set  forth  been  copulative, 
instead  of  disjunctive,  as  separate  offences,  he  would  have  en- 
tertiiined  no  difficulty  in  the  case. 

Lord  MoncreiffwvLS  not  prepared  to  say  .there  was  no  relevancy 
in  the  libel.  Was  it  not  the  same  as  in  assault,  where  a  crime  was 
held  to  be  committed,  though  no  striking  took  place,  provided 
preparation  was  made  for  striking? 

Their  Lordships,  on  ISth  June  1832,  pronounced 
this  interlocutor : — 

'*  Having  considered  the  indictment  raised  against  the  panel 
before  the  last  Circuit  Cpurt  at  Stirling,  with  the  certification 
thereof  to  this  Court :  Before  answer,  appoint  his  Majesty's 
Advocate  to  give  in  a  minute  upon  the  relevancy,  betwixt  and 
the  9th  of  July  next ;  continue  the  diet  against  the  panel  till 
that  time;  and  ordain  all  concerned  then  to  attend  under  the 
pains  of  law,'* 

The  Crown  maintained,  that  long  prior  to  the  Act 
IG96,  c.  35,  it  was,  by  the  law  of  Scotland,  a  distinct 
crime,  to  send  or  accept  a  challenge  to  fight  a  duel. 
That  Act  affixes  the  severe  punishment  of  banishment 
and  escheat  of  moveables,  upon  the  parties,  whether 
principals  or  seconds,  who  shall  give  or  accept  of  a 
challenge,  bat  it  did  not  create  the  crime,  so  neither 
can  the  repeal  of  it  have  the  effect  of  annulling  the 
offence,  which  now  rests  upon  the  common  law  of  the 
country.  The  Act  59  Geo.  III.  c.  70,  simply  recites 
the  Acts  1600,  c.  12,  and  1696,  c  35 ;  and  declares, 
that, 

''  from  and  after  the  passing  of  this  Act,  the  said  recited  acts 
shall  be,  and  hereby  are  repealed." 

The  common  law  can  only  be  abrogated,  either  by 
an  express  enactment  to  that  effect,  or  by  an  adverse 
practice.  But  there  is  here  no  express  enactment  re- 
scinding the  original  law  as  it  stood  prior  to  1696.  , 
Neither  can  it  be  alleged  that  there  is  any  contrary 
practice.     At  advising, 

Lord  Macketude  was  of  opinion,  that  the  first  part  of  the  charge, 
as  stated  in  the  minute,  was  an  indictable  offence  at  common 
law.  The  avthoiities  seemed  conclusive  on  the  point.  Sir 
George  M'Kenzie  bad  cleanly  laid  it  down  as  the  law,  previous 
to  the  existence  of  the  statute  1696.  Though  that  statute  bad 
been  repealed,  sending  a  challenge  was  still  left  an  offence  at 
common  law.  The  second  charge,  of  posting  for  not  accepting 
the  challenge,  had  not  been  argued  in  the  minute,  and  it  was  not 
necessary  to  go  into  that,  though  he  was  not  prepared  to  say, 
that  it  might  not  be  held  constructively  as  a  breach  of  the  peace. 
It  might,  however,  be  made  an  aggravation  of  the  first  charge. 

The  other  Judges  concurred. 

The  Court  pronounced  this  interlocutor  :*- 

'*  Find  the  first  charge,  of  sending  a  challenge,  as  set  forth  in 
the  indictment,  relevant  to  infer  the  pains  of  law." 

Authorities  for  the  Crown. — 59th  Geo.  III.  c.  70.  Hume, 
1.  p.  12,  442.  M'Kenzie,  p.  74.  WiUiam  Alexander,  1757. 
James  Rollo,  September  1818.  Burnet,  p.  52.  Alison,  p. 
580.  Blackstone,  B.  IV.  c.  2,  sec.  12.  Lord  Coke,  3  Inst. 
15a      Rex  v.  Kice,  May  1603.     East  3,  p.  581. 

For  the  Crown.— M.   S.   Stewart.— D.  Cleghom,   W.S., 
Agent.^ Justiciary  Qerk [J.  fT.  H,] 

Vol.  IV. 


16M  July  1832. 
No.  46^. — Tub  King  v,  John  Bow  or  Boa,  &c. 

Process — Relevancy — Locus  delicti — An  indictment  haoing  sft 

JoHh  that  a  crime  wot  committed  btf  the  paneis,  in  "  Claremont 

Street,  near  Edinburgh  i"  and  there  being  two  Claremont  Streets — 

MM,  that  the  locus  delicti  had  not  been  sufficiently  individualised. 

The  indictment  set  forth,  that  the  pursuers  did 

"  wickedly  and  feloniously  break  into  and  enter  the  house  situ- 
ated lu  Claremont  Street,  near  iiUlinburgh,  then  and  now  or 
lutely  possessed  by  James  Greenfield,  then  and  now  or  lately 
residing  there,  or  then  and  now  or  lately  rebiding  ut  Trinity 
Lodge,  near  Newbaven,  in  the  parish  of  North  Leith,  and  shiie 
of  Edinburgh,  by  forcing  open  one  of  the  windows  of  said 
house,  or  by  some  other  means  to  the  Prosecutor  unknown,"  &c. 

Burton,  for  the  panel,  objected  to  the  relevancy  of 
the  first  ciiargo,  on  the  g^ruund  that  the  locus  delicti 
was  insufficiently  specified.  There  are  two  Clare- 
mont Streets  near  Ekiinburgh,  known  by  the  name  of 
East  and  West  Claremont  Street,  distant  nearly  half 
a  mile  from  each  other,  and  the  Prosecutor  has  nut  in- 
formed the  panel  in  which  of  these  the  theft  of  which 
he  is  accused  is  presumed  to  have  taken  place.  Ivory, 
for  the  Crown,  answered— The  specification  is  sum' 
cieotly  minute,  and  the  libel  is  relevant,  until  the  pa- 
nel shows  that  the  Prosecutor's  information  has  misled 
him  in  preparing  his  defence.  Replied — The  pursuer 
is  called  upon  to  individualise  the  place  of  the  crime, 
so  that  it  may  be  known  from  all  others ;  and  if  he 
has  failed  to  do  so,  it  is  no  sufficient  excuse  that  the 
panel  knows  what  is  referred  to.  The  ra^to  decidendi^ 
as  g^Ten  by  Hume,  in  which  an  objection  to  the  speci- 
fication of  the  locus  delicti  was  once  repelled,  applies 
to  this  case.  This  was  the  case  of  Samuel,  for  raising 
a  corpse,  which  was  libelled  as  having  been  interred 
in  *^  the  burial  place  of  Pentland," — this  specification 
was  objected  to  as  too  vague,  as  there  might  be  more 
places  than  one  of  the  name  of  Pentland.  "  But  the 
Court,"  says  Baron  Hume,  ^*  had  thought  the  auswer 
sufficient,  that  the  burial-place  of  Pentland  was  a  well 
known  place,  and  the  only  one  of  that  name ;  nor  did 
the  panel  point  out,  or  pretend  to  know  any  other.*' 
The  converse  of  this  applies  to  the  present  case. 
Claremont  Street  is  libeUea ;  there  are  two  Claremont 
Streets,  and  to  whichever  of  them  the  Prosecutor  re- 
fers, the  panel  is  able  to  point  out  another. 

The  Court  sustained  the  objection. 

Authority.— Hume,  II.  p.  212. 

Act,  Ivory. — AU.  Burton.— David  Cleghom,  W.S.,  Crown 
Agent. — Justiciary  Clerk — [J.  H^.  If.] 

I6th  July  1832. 

No.  463. — The  Kino  v.  William  Cook. 

Process— -Bail-bond— Citation  -«  Execution  —  An  erecution  t^ 
citation  set  forth,  that  the  copy  seroed  on  the  panel  consisted  of 
20  pages ;  and  it  having  occurred  that  the  copy  serveti  consisted 
of  22  pages,  whilst  the  principal  libel  consisted  of  20  pages —  Held, 
that  such  a  disconjormity  was  a  good  oljection  to  declaring  the 
baiLbond  forfeited. 

Cook  was  indicted  for  theft  and  reset ;  and  having 
been  admitted  to  bail,  he  failed  to  appear,  and  the 
Advocate-depute  moved  for  sentence  of  futigation  and 
forfeiture  of  the  bail-bond.  Objected  for  the  caution- 
ers of  Cook,— the  requisites  of  the  statute  have  not 
been  complied  with  in  citing  the  panel^  and  returning 
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the  execution  of  citation,  inasmuch  as  the  execution 
of  citation,  which  was  in  terms  of  schedule  B.  of  the 
Act  (9  Geo.  ly.  c.  29),  set  forth,  that  the  copy  served 
on  the  panel  consisted  of  20  pages,  whereas  the  copy 
now  produced  under  the  hand  of  the  messenger,  con- 
sists of  22  pages,  although  the  principal  libel  consist- 
ed of  20  pages. 

The  Court  sustained  the  objection. 

Act,    Ivovy,^ Alt,    D.    M*Ncill David    Cleghorn,   W.S., 

Crown  ^g«nt.— Justiciary  Clerk.— [J.  fT.  Ji,] 

16M  Juli/  1832. 

No.  464. — The  King  v,  R.  F.  Dick  and  Alexander 

Lawrie,  Panels, 

Process  —  Relevancy  —  Jurisdiction —  Evidence  —  Fraudulent 
Bankruptcy— -7  and  8  Geo.  IV.  c.  20.— //^U,  /.  That  the 
Court  of  Justiciary  was  competent^  at  common  law,  to  try  cases 
of  fraudulent  bankruptcy, — II,  That  the  names  of  the  creditors 
defrauded  ought  to  have  been  specified  in  the  indictment.'— Ill, 
That  it  was  unnecessary  to  libel  that  the  goods  in  question  were 
secreted  at  the  time  of  bankruptcy, — IV,  That  it  wtu  not  necessary 
that  a  letter  of  obligation  by  the  panel,  tendered  in  evidence  by 
the  Crown,  should  be  stamped. 

Criminal  lettersr  were  raised  against  Richard  Fin« 
layson  Dick,  late  grocer,  &c.,  in  Edinburgh,  and  Alex- 
ander Lawrie  his  shopman,  setting  forth  : — 

'*  That  albeit,  by  the  laws  of  this  and  of  e?ery  other  well 
governed  realm,  fraudulent  bankruptcy,  as  also  fraud,  more  espe- 
cially when  the  said  fraud  is  practised  by  an  insolvent  debtor 
towards  bis  creditors,  on  the  eve,  and  in  contemplation  of,  his 
bankruptcy,  in  alienating  and  putting  away  any  part  of  bis  funds 
or  effects,  with  an  intent  to  defraud  bis  creditors,  are  crimes  of 
an  beinous  nature,  and  severely  puuishable  :  Yet  true  it  is,  and 
of  verity,  that  the  said  Richard  Finlayson  Dick  and  Alexander 
Lawrie  are,  both  and  each,  or  one  or  other  of  them,  guilty  of  the 
said  crime  of  fraudulent  bankruptcy,  and  of  the  said  crime  of 
fraud,  aggravated  as  aforesaid,  or  of  one  or  other  of  them,  actors 
or  actor,  or  art  and  part :  In  so  far  as  the  said  Richard  P'inlay- 
son  Dick  having  commenced  and  carried  on  trade  as  a  grocer 
and  spirit  dealer  in  Edinburgh  for  some  time  prior  to  the  month 
of  March  1831,  and  having  opened  two  shops  in  the  said  line  of 
business,  the  one  situated  in  M'Kenzie  Place,  Stockbridgc,  in  or 
near   Edinburgh,  and  the  other    situated  at  Downie    Place, 
Canal  Basin,  in  or  near  Edinburgh,  and  having  employed  the 
said  Alexander  Lawrie  as  his  shopman,  the  affairs  of  the  said 
Richard  Finlayson  Dick,  in  the  course  of  the  spring  of  1831, 
and  the  winter  immediately  preceding,  became  embarrassed,  and 
he  became  unable  to  satisfy  the  demands  of  his  just  and  lawful 
creditors;  in  conse<iuence  of  which,  the  said  Richard  Finlay- 
son Dick,  on  or  about  the  28th  day  of  March  aforesaid,  oilled 
a  meeting  of  his  creditors,  which  meeting  was  held  on  the  said 
228th  dav  of  March,  and  at  which  the  creditors  present  resolved 
to  appoint  a  committee  to  investigate  his  affairs,  and  to  take 
charge,  for  behoof  of  the  creditors  at  lai^e,  of  the  stock,  books, 
and  cash  in  his  possession,"  &c. 

Objected, — I.  That  the  crime  of  fraudulent  bank- 
rnptcy,  as  laid,  was  not  cognizable  at  common  law  by 
the  Court  of  Justiciary,  1^/,  Because  originally,  it 
was  only  cognizable  by  the  Court  of  Session  ;  and  an 
Act  of  rarliament  (7th  and  8th  Geo.  IV.  c  20,)  was 
passed,  gliding  the  Court  of  Justiciary  power  to  judge  in 
this  crime,  and  hence  it  must  be  inferred  that  the  Court 
of  Justiciary  had  previously  no  jurisdiction;  and, 
therefore,  if  the  Crown  intended  to  have  taken  up 
this  case  in  the  Justiciary  Court,  it  ought  to  have 
libelled  on  the  Act  of  Parliament.  But  the  crime 
bein^  charged  simply  as  an  offence  at  common  law, 
the  jurisdiction  and  competency  of  the  Justiciary 
Court  to  try  the  case  is  denied.     Answered, — Frau- 


dulent bankruptcy  is  a  crime  at  common  law,  and 
originally  was   cognizable  at  common  law,  and  the 
Act  of  Parliament  could  never  alter  the  nature  of 
the  crime,  nor  render  it  a  mere  creature  of  statute, 
although  the  statute  gave  the  Justiciary  Court  a  pe- 
culiar power  under  it  to  exercise  jurisdiction.— The 
Court  held  that  the  crime  was  originally  cognizable  at 
common  law,  and  if  fraudulent  bankruptcy  were  a 
crime,  it  was  absurd  to  contend  that  the  Justiciarjr 
Court  had  no  cogpiizance  of  it,  though  the  libel  was  not 
laid  on  the  statute.     The  objection  was  repelled.— II. 
Objected — The  creditors  alleged  to  have  been  defraud- 
ed have  not  been  specified.     The  charge  of  fraud  in  an 
indictment  where  the  parties'  names  alleged  to  hare 
been  defrauded,  or  attempted  to  be  defrauded,  are  not 
given,  is  not  a  good  charge.  Answered — This  objection 
could  not  apply ;  for  if  it  turned  out  that  the  accused 
had  no  creditors,  there  was  an  end  to  the  charge, 
and  he  was  not  entitled  to  complain  of  the  want  of 
the  names,  at  least  in  so  far  as  the  fraudulent  bank- 
ruptcy was  concerned,  as  that  charge  proceeded  on 
the  supposition  that  there  were  creditors,  and  that  he 
must  be  held  to  know  who  were  his  creditors. — Tho 
Court  held  that  the  Crown,  under  a  charge  of  fraud, 
was  bound  to  specify  the  parties  who  were  alleged  to 
have  been  defrauded.  The  libel  then  went  on  to  state, 

'*  That  the  said  Richard  Finlavson  Dick,  being  under  dili- 
gence by  homing  and  caption  at  the  instance  of  Walter  Brown 
and  Son,  merchants,  Edinburgh,  his  creditors  did,  on  the  5tii 
day  of  April  1831,  or  on  one  or  other  of  the  days  of  that  month, 
retire  to  the  Abbey,  he  being  then  insolvent,  and  was  thereby 
made  a  legal  or  notour  bankrupt ;  and  the  Raid  Richard  Finkjr- 
son  Dick  and  Alexander  Lawrie  did,  both  and  each,  or  one  oc 
other  of  them,  on  various  occasions,  in  the  course  of  the  moDths 
of  February  and  March  1831,  the  particular  dates  being  to  the 
Prosecutor  unknown,  and  in  or  near  the  shops  above  liheUed, 
in  M*Kenzie  Place,  and  Downie  Place,  or  one  or  other  of  tbeio, 
wickedly,  fraudulently,  and  feloniously,  and  in  contemplatiooof 
the  bankruptcy  of  the  said  Richard  Finlayson  Dick,  he  the  sud 
Richard  Finlayson  Dick  being  by  that  time  insolvent,  and  witk 
an  intent  to  defraud  his  creditors,  deliver  over  to  William  M'- 
Arthur,  then  in  his  employment  as  a  porter,  and  then  residing 
in  Davie  Street,  in  or  near  Edinburgh,  and  now  or  lately  re- 
siding in  College  Wynd,  Edinburgh,  various  quantities  of  gro- 
cery goods,  porter,  ale,  spirits,  and  wine,  to  the  \iilue  of  £)G0 
and  upwards,  and  more  particularly  the  various  articles  specified 
in  an  inventory  hereunto  annexed  as  relative  hereto,  witb  in- 
structions to  the  said  William  M'Arthur  to  convey  the  svd 
foods,  or  to  cause  them  to  be  conveyed,  to  the  house  or  shop  is 
)avie  Street  aforesaid,  which  the  said  William  M*  Arthar  bid, 
in  concert  with,  and  by  the  directions  of,  the  said  Richard  Fia- 
layson  Dick  and  Alexander  Lawrie,  or  one  or  other  of  tfaea, 
previously  hired  for  the  purpose  of  concealing  the  said  goods; 
and,  accordingly,  the  said  William  M*  Arthur  did,  on  tfae  mi- 
ous  occasions  aoove  libelled,  in  the  course  of  the  montbs  of 
February  and  March  aforesaid,  by  the  directions  of  the  ni^ 
Richard  Finlayson  Dick  and  Alexander  Lawrie,  or  one  orotbfr 
of  them,  convey,  or  cause  to  be  conveyed,  in  carts  and  barlies, 
or  otherwise,  to  the  Prosecutor  unknown,  the  said  goods  to  tk 
said  premises  in  Davie  Street  aforesaid;  and  these  things  tbe  s^ 
Riclurd  Finlayson  Dick  and  Alexander  Lawrie,  or  oneor  otber^ 
them,  did  in  contemplation  of  the  bankruptcy  of  the  said  Bio- 
ard  Finlayson  Dick,  he  being  then  insolvent,  and  with  intent  ta 
defraud  his  creditors,**  &c. 

II L  Objected  that  the  libel  did  not  specify  that,  at 
the  time  of  the  bankruptcy,  the  said  goods  were  cos- 
oealed ;  and  that  the  merely  concealing  them,  nitboai 
at  the  same  time  stating  that  the  fraud  had  been  coiq- 
mittcd,  of  which  the  concealment  formed  only  a  par^; 


1831.] 


THE  SCOTTISH  JURIST. 


595 


was  not  an  indictable  offence.  Here  there  had  been  no 
loss  to  any  one,  as  the  goods  had  been  recovered. 
Answered, — That  the  goods  having  been  removed 
from  the  place  wherein  they  onght  to  have  remained, 
was  perfectly  saflScient,  in  respect  that  it  was  no  fault 
of  the  panels  that  the  remainder  of  the  crime  had 
not  been  committed,  and  which  had  only  been  pre- 
vented by  the  exertions  of  the  creditors,  or  others^ 
The  objection  was  not  well-founded,  as  it  was  pre- 
cisely similar  to  the  case  of  theft,  where  the  article 
stolen  had  been  recovered  by  the  police,  and  returned, 
or  held  to  be  returned  to  the  proprietor.  The  objec- 
tion was  repelled. 
The  Crown  then  pnt  in  evidence  a  letter  from  the 


bankrupt  to  a  meeting  of  his  creditors,  surrendering 
his  effects,  and  binding  himself  to  a  certain  line  of 
conduct.  OHected,  IV.  The  letter  is  not  stamped. 
Answered — The  stamp  laws  are  to  protect  the  Crown 
in  the  revenue.  Here  the  Crown  tenders  the  letter. 
The  Court  was  of  opinion,  that  in  the  Justiciary  Court, 
the  letter  did  not  require  to  be  stamped.  It  was  the 
Crown  that  producea  it. 

After  the  examination  of  several  witnesses,  the 
Crown  counsel  gave  up  the  case,  on  account  of  the 
deficiency  of  legal  evidence. 

jlct.   M.  P.    Brown  and   Ivory,  &c Ml  D.   M'Neill  and 

Smythe.  —  D.  Cleghorii,  W.S.,  Crown  Agent.  —  Justiciary 
Clerk [J.  W,  H.] 


SUPPLEMENT. 


COURT  OF  SESSION. 


INNER-HOUSE. 
I2th  November  1831. 
No.  465.— Jambs  CaAioiE,  Punuett  9.  Wiluam  Scorns, 

Process — Competency  —  Objections — Bill — Reduction — The 
purtuer  kaving  Jbunded  upon  a  Sheriff"  Court  decree  in  absence, 
against  a  deceased  party,  fir  payment  of  a  bill,  signed  by  a  mark 
'^Held,  in  an  ordinary  action  against  the  representative  of  the 
deceased,  that  it  was  competent,  without  a  reduction  of  the  de- 
cree, to  discuss  objections  to  the  bill,  appearing  ex  fade  qfit^ 

In  July  1822,  the  pnnuer  obtained  decree  in  absence, 

before  the  Sheriff  of  Perthshire,  for  payment  of  £50 

Sterling,  contained  in  abill  said  to  be  dated  7th  February 

18I7y  and  drawn  by  a  person  of  the  name  of  George 

Moir,  and  accepted  by  a  mark  by  Catherine  Scobie,  and 

by  Jean  Sim  and  IfVilliam  Mores,  who  attested  Mrs 

Catherine  Scobie's  mark.  Mrs  Scobie  died  in  1826,  and 

ID  1829,  the  pursuer  raised  an  ordinary  action  against 

William  Scooie,  the  defender,  her  representative,  for 

payraenty  and  founded  on  the  decree  m  absence.    In 

defence  it  was  pleaded — That  the  bill  had  not  been 

aatbentically  subscribed  by  Mrs  Scobie.    Answered^ 

This  plea  is  incompetent,  in  respect  that  the  decree 

in  absence  founded  on  has  neither  been  suspended  nor 

reduced.     Lord  Medwyn  found  *'  it  competent,  in  the 

circumstances  of  the  case,**  to  discuss  the  objection  to 

the  bill,  ''  AS  the  warrant  of  the  decree  in  absence,  by 

way  of  exception  and  defence." 

His  liordship  added  the  following  note  x 

*^  As  the  decree  in  the  Sheriff  Court  in  1822,  was  in  ab- 
sence, according  to  the  form  introduced  since  the  passing  of  the 
Judicature  Act,  if  the  charge  had  been  suspended,  it  would  have 
been  competent  to  remit  to  the  Inferior  Court  to  repone  the 
defender.     The  original  party  having  died,  the  cause  could  not 
come  before  this  Court  by  a  new  charge  and  a  saspension ;  but 
it  bas  been  necessary  to  raise  an  ordinary  action  against  the  re- 
presentative of  the  original  defender  in  the  process.     The  de- 
cree in  1822  having  thus  been  brought  before  this  Court,  the 
JLord  Ordinary  thinks  it  may  be  dealt  with  as  in  a  suspension— 
and  tbe  objections  to  it,  founded  on  nullity  of  the  document,  or 
of  the  indorsation  to  it,  as  appearing  ex  facie,  may  be  pleaded 
0pe  eatceptionii,  and  without  a  reduction,  as  if  the  defender  had 
been  reponed  against  tbe  decree  in  the  Inferior  Court.** 

Upon  a  reclaiming  notey  the  Court  adhered. 

Second  Division. — Lord  Ordinary,  Medwyn. — Act,  Maid- 
jsenu— ^f,  Brown.-p-Alexander  Mt  Anderson,  S.S.Cv  and 


Mowbray  &  Howden,  W.S.,  Agents. — Mr  Rollaod,  Clerk.— 
[J.  W,  H.I 

161 A  November  1831. 

No.  466. — Mas  H.  Maxwell  or  Watson  &  Husband,  ^c, 
Pursuers,  o.  Alexander  Blair,  Defender, 

LegBcy<^Testament — Donatio  Inter  Vivos — Revocation — A 
testatrix,  by  a  codicil  to  her  will,  having  beaueathed  to  a  party  a 
legacy  of  ^1000,  "  presentfy  vested  in  the  5  per  cent.**  stock/ 
and  in  the  event  of  her  decetise,  without  leaving  so  much  of  said 
stock  as  would  pay  the  said  legacy,  having  bequeathed  i^lOOO 
in  place  thereof,  awl  declared  it  a  burden  on  her  eitate ;  and  the 
5  per  cent,  stock  having,  by  Government,  been  changed  into  ^jter 
cents. ;  and  the  testatrix  having  thereafter,  by  a  deed  inter  vivos, 
transferred  to  the  legatee  ^1000  of  the  said  ^per  cent,  stock, 
under  burden  of  the  interest  during  her  lifa  and  having  died 
without  leaving  any  5  per  cent,  stock,  and  without  revoking  her 
codicU—Held,  I.  That  the  transfer  of  the  jelOOO  of  4  per  cent, 
stock,  was  not  an  anticipation  or  revocation  qftfie  said  legacy,— » 
II.  That  in  terms  of  the  codicil,  the  legatee  was  entitled  to  pay- 
ment of  the  legacy,  notwithstanding  the  said  transfer. 

Mrs  J.  Maxwell,  hy  two  deeds  of  settlement,  in 
April  1802,  and  April  1810,  disponed  her  whole  pro- 
perty to  the  defender,  (who  was  married  to  her  niece,) 
and  appointed  him  her  executor  on  certain  conditions. 
About  six  months  after  the  date  of  the  second  deed, 
she  executed  another  in  similar  terms,  appointing  Mr 
Blair  her  sole  executor,  under  burden  of  certain  le- 
gacies, and  recalling  her  settlement  of  1802,  and  all 
others  except  that  of  1810,  which  was  to  remain  in 
force.  In  May  1822,  she  added  the  following  codicil 
to  her  last  will  :^ 

"  I,  Mrs  Irvina  Maxwell,  only  surviving  sister  of  Sir  David 
Maxwell  of  Cardoness.  Baronet,  and  presently  residing  at  Clif- 
ton, near  Bristol :  Whereas  I  some  time  ago  executed  a  deed 
of  settlement  or  last  will  and  testament,  disposing  of  whatever 
I  should  be  possessed  of  at  the  time  of  ray  death,  and  it  being 
my  intention  in  so  far  to  alter  said  will  or  testament  by  making 
the  present  writing,  which  I  declare  to  be  a  codicil  to  my  said 
will :  Therefore,  and  for  the  love  and  favour  and  affection  whicli 
I  have  and  bear  to  Mrs  Henrietta  Maxwell,  my  niece,  daughter 
of  the  said  Sir  David  Maxwell,  and  wife  of  Andrew  Watson» 
Esq.  writer  to  the  Signet,  Edinburgh,  I  do  hereby  legate,  be- 
queath and  devise,  to  and  in  favour  of  the  said  Henrietta  Maxwell 
or  Watson,  and  to  the  children  procreated  of  the  marriage  be- 
tween her  and  her  said  husband,  the  sum  of  ^1000  belonging  to 
me,  and  presently  vested  in  the  five  per  cent.  Government  stock 
or  public  funds,  their  right  thereto  to  commence  immediately 
after  my  death,  and  the  first  dividend  payable  thereafter,  to  be* 
long  to  them ;  declaring,  that  Jtbe  said  Henrietta  MaxweU  or 
Watson  shall  have  full  power,  by  any  writing  to  be  executed  by 
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her,  to  divide  tbe  said  £1000  fiVeper  cent,  stock  amongst  her 
children,  in  such  proportions  as  she  shall  deem  proper;  but* 
that  failing  her  maKing  such  division,  the  said  sum  shall,  upon 
her  death,  le  divided  equally  amongst  her  said  children ;  and  that 
she  shsll  aho  have  full  power  to  uplift  and  discharge,  not  only 
the  dividends  arising  due  on  said  stock  after  her  succession 
thereto,  but  a!so  the  capital  of  the  said  stock  itself,  without  the 
coiisent  of  her  said  children :  And  further,  in  the  event  of  mv 
not  being  possessed  of  £1000  five  per  cent.  Government  stock 
at  the  time  of  my  death,  out  of  which  the  foresaid  legacy  may 
be  paid,  I  do  then  legate,  bequeath,  and  devise  to  the  said  Hen- 
rietta Mastwell  or  Watson,  and  to  the  children  pi-ocreated  or  to 
be  procreated  of  the  marriage  between  her  and  her  said  hualNind, 
under  the  declaration  before  specified,  the  sum  of  £1000  Ster- 
ling ;  which  sum,  with  the  due  and  lawful  interest  thereof  from 
the  period  of  my  death,  I  do  leave  a  burden  upon  whatever  pro- 
perty, heritable  or  moveable,  I  shall  be  possessed  of,  wherever 
the  same  may  be  situated  at  the  time  of  my  death,  but  declaring, 
that  the  said  sum  and  interest  shall  be  due  and  payable  only  to 
mt  said  legatees,  in  place  of  the  special  legacy  hernn  before 
left  them :  And  in  case  said  special  legacy  shall,  from  my  having 
disposed  of  my  stock  in  the  foresaid  funds,  or  any  other  cause, 
not  be  exigible  by  mv  said  legatees,  I  hereby  reserve  fall  power 
and  liberty  to  myself,  at  any  time,  and  even  on  deathbed,  to  re- 
voke or  alter  these  presents  in  whole  or  in  part ;  but  in  so  far  as 
this  deed  shall  not  be  revoked  or  altered  by  ar  writing  under  ay 
hand,  I  hereby  declare  that  it  shall  be  good,  valid  and  effectual, 
to  all  intents  and  purposes;  and  I  consent  to  the  registration 
hereof,"  &c. 

Between  the  date  of  the  codicil  fmd  1825,  Govern- 
ment had  reduced  the  5  per  cent,  stock  into  4  per 
cents.,  and  on  l9th  April  1825,  Mrs  Maxwell,  accord- 
ing to  an  entry  in  the  Bank-books,  transferred  £1000 
four  per  cents.  *<  to  Andrew  Watson,  W.S.,  and  his 
wife."  Of  the  same  date,  Mr  Watson  wrote  a  letter, 
ordering  the  dividends  on  said  sum  to  be  paid  to  Mrs 
Maxwell  daring  her  lifetime.  Mrs  Maxwell  died  in 
August  1826,  and  the  pursuers  brought  an  action 
against  her  representative,  Alexander  Blair,  conclud- 
ing for  payment  of  the  sum  of  £1000,  vested  in  the  5 
ger  cents.,  specially  bequeathed,  or  otherwise  for  pay- 
lent  of  the  said  legacy  of  £1000,  secured  over  her 
estate,  in  the  event  of  her  dying  without  leaving  suf- 
ficient 5  per  cent,  stock  to  pay  the  said  legacy.  In 
defence,  it  was  pleaded — That  the  legacy  wass  of  a 
special  £1000,  and  that  the  testatrix  did  not  intend 
to  give  it  twice  :  That  the  transfer  of  the  £1000  of 
4  per  cents,  was  in  anticipation  of  it.  Lord  Corehouse 
pronounced  this  interlocutor : — 

"  Repels  the  defences,  and  finds  the  defender  liable  to  the  pur- 
suers for  their  respective  rights  and  interests  in  the  sum  of 
£1000  Sterling,  with  interest  from  the  17th  day  of  August 
1826,' being  the  date  of  Mrs  Irvina  Maxwell's  death,  and  decerns : 
And  in  regard  no  expenses  of  process  are  asked  on  the  part  of 
the  pursuers,  finds  no  expenses  due.-»iVat^. — The  legacy  of 
£1000  in  question,  properly  speaking,  was  not  a  special  legacy. 
It  was  a  legacy  payable  out  of  a  special  fund,  namely,  the  five 

?er  cent,  stock,  belonging  to  the  testator  in  the  public  funds, 
c  is  not  asserted  in  the  record,  that  at  the  date  of  the  codicil, 
Mrs  Maxwell  bad  only  £1000  in  the  five  per  cent  stock ;  on  the 
contrary,  it  was  candidly  admitted  at  the  debate,  that  she  had  a 
much  greater  value  of  five  per  cent,  atock,  all  which,  however, 
in  consequence  of  a  measure  of  Government  relative  to  that 
stock,  was  converted  into  four  per  cent,  stock  before  her  death, 
and  at  her  death  a  much  larger  sum  of  stock,  so  converted,  be- 
longed to  her.  The  conversion,  therefore,  plainly  does  not 
affect  the  question.  Further,  it  was  not  a  special  legacy  in  this 
respect,  also,  that  there  is  a  provision  in  tbe  codicil,  that  if  the 
testator  had  not  ^1000  of  five  per  cent,  stock  at  the  time  of  her 
death,  the  legacy  should  be  paid  out  of  the  general  funds.  In 
these  circiimstanccs,  it  does  not  appear  t^at  uoyrule  can  apply 


to  thb  legacy,  which  would  not  hold  in  the  case  of  a  general 
legacy.  But  a  donation  iiiter  vivos^  of  a  sum  equal  to  that  be- 
queathed by  an  unrevoked  mortis  causa  deed,  is  not  to  be  con- 
Sdered  as  a  revocation  of  the  bequest,  unless  very  pregnant 
evidence  be  adduced  of  tbe  testator's  intention  to  revoke,  it  is 
thought  that  no  such  evidence  exists  in  the  present  case.** 

The  defender  reclaimed. 

Lord  Balgray  thought,  on  looking  to  the  whole  circumstances 
of  the  case,  that  the  transfer  of  the  j£IOOO  of  4  per  cents,  was 
not  intended  by  the  testatrix  to  come  in  place  of  the  legacy 
mentioned  in  t^eoodidL  No  presumption  of  her  intention  could 
be  drawn  against  the  express  words  of  the  codiciL  He  would 
adhere. 

Jjord  GiUies  concurred.  Before  the  transfer  could  be  con- 
sidered in  anticipation  of  the  legacy,  it  was  necessary  that  the 
subject  of  it  should  kethe  sarnie.  The  subject  of  tbe  legacy 
was  ^1000  in  the  5  per  cent,  stock,  or  ^1000  secured  on  tbe 
estate  of  the  testatrix.  But  here  the  sum  transferred  waa  J£1000 
in  the  4  per  cent,  stock. 

Lord  President  said,  revocations  of  legacies  were  never  lightly 
to  be  presumed.  Transactions  of  the  nature  of  tbe  one  in  ques- 
tion were,  unless  strong  contrary  evidence  appeared,  rather  to 
be  considered  as  flowing  from  an  increase  of  good  will  towards 
the  favoured  party,  and  not  as  in^  anticipation  of  the  legacy. 

The  Court  adhtoed. 

Fffst  Division.— *Lord  Ofdinai^,  Corehouse.— ^c/.  Dean^of 
Faculty  (Hope),  and  Macooochie. — AU,  Keay  and  MarshalL 
.—Walter  Finlayson,  W.S.,  and  Hugh  Blair,  W.S.y  Agents.— 
Sir  W.  Scott,  Clerk.H.«^-  ^'  ^0 

l9ih  November  1831. 

Na  467.— •DuGALD  Camebon,  Pwmer,  v.  His  CaxDrroBS, 

Defenders, 

Cessio— Fuga<— ^  debtor  having  called  a  meeting  of  his  creditors, 
and  obtained  from  them  a  yearns  indulgence  to  realise  his  fundi , 
and  having  thereafler  absconded  with  the  money  he  could  collect, 
and  taken  out  his  passage  to  America;  and  having  been  af^trehend* 
ed  on  shipboard,  hefore  the  sestet  saiUd-^ Held,  Tliai  these  circum-- 
stances  were  sufficient  to  warrant  a  refusal  of  the  benefit  of  the 
cessio  bonorum^  hoc  statu. 

Second  Division.— ^c/.  Paterson.— ^/^  Napier— C.  Fisher 
and  A.  Ferguson,  W.S.,  Agenta.  — Mr  Thomson,  Clerk.— i 
\J.  W.  B.] 

24iih  November  1831. 
No.  468.--' Allan  v.  Tait. 

Process — Competency — Jury  Cause — New  Trial — 1  Wil.  IV. 
c.  69. — Six  days  (sfier  the  commencement  ofihe  Session  {ensu- 
ing after  a  jury  trialj  having  elaffsed'^Hetd,  that  an  e^jpliealion 

•  fur  a  new  trial  was  thertdfter  incompetent. 

The  35th:  section  of  the  Act  of  Sederunt  applieable 
to  the  Jury  Court,  provided,  tliat  if  tb^re  be  not 
20  days  of  Session  to  run  after  a  trial,  a  m^ion  fur 
a  new  trial  mast  be  made  within  six  dayif  ^fter  tbe 
commenoement  of  the  next  Session.  By  the  1st  Wil- 
liam IV.  c  69,  sec.  16,  it  is  provided,  That  all  the 
rules  and  regulations  observed  by  authority  of  the  Act 
of  Sederunt  in  tbe  Jury  Court,  at  the  time  it  and  the 
Court  of  Session  were  united,  are  to  be  oontiuued 
till  altered  by  other  Acts  of  Sederunt.  In  this  case 
a  new  trial  was  moved  for,  after  the  first  six  days  of 
the  Session  after  the  trial  had  elapsed.  Objected — 
In  terms  of  the  Act  of  Sederunt,  this  motion  is  too 
late,  and  therefore  incompetent.  Answered — The 
whole  regulations  of  the  old  Jury  Coart  are  not  ne- 
cessarily applicable  to  jary  causes  whieh  are  now 
tried  in  the  Court  of  Session. 

The  Court  was  of  opinion,  that,  by  the  statute, 
all  the  rules  of  the  Jury  Court  were  to  i«main  in 
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force  tHI  altered  by  Acts  of  Secleraiil.<-«-Tlie  motion 
was  refused* 

Jury  Cause— First  Diviuon.'^Aet.  Robertion. — AU,  Cnning- 
bame,— Jury  CIerk:.-^J.  r.  ^.1 

10th  December  1831. 

No.  469. — James  Fobrest»  Petitioner,  v.  David  Clyne, 

BespondenI* 

Process — Expanses — Agent  and  Client^  Solicitor  of  Stamps-— 
Report — A  reportfrom  the  Solicitor  of  Stampit  ^c,  having  (prior 
to  an  appecUj  been  ordered  by  the  Court,  on  a  point  of  practice 
as  to  the  use  of  certain  stamps  ;  and  the  appeal  halting  been  dis~ 
missed ;  and  the  ageiU  of  one  party  fiaving  paid  the  whale  ex- 
penses of  said  report-^Circun stances  in  which  held,  that  said 
party  was  entitled  to  recover  the  half  of  the  expeiues  Jrom  the 
agetit  of  the  other  party. 

The  meriU  of  the  ease  oat  of  which  the  present 
point  arose,  are  reported  antea^  Vol.  II.  p.  422»  and 
Vol.  IV.  p.  93.  David  Clyne  acted  as  agent  for  Do- 
nald Hobb,  and  A.  Snody  as  agent  for  James  Forrest. 
Sequestration  was  awarded  against  Robb  at  the  in* 
stance  of  Forrest,  and  Robb  petitioned  for  its  reeal» 
OD  the  ground  that  a-  certain  as^gnation  had  been  ex> 
tendecl  on  an  ad  valorem,  instead  of  a  deed  stanp. 
After  a  remit* to  the  Solicitor  of  Stamps,  and  the  De- 
puty-Keepers of  the  Signet,  to  report  on  the  practice 
regparding  the  nse  of  ad  valorem  and  deed  stamps  in 
assigqatioras,  the  docoment  was  sent  to  London  and 
duly  stamped,  and  their  Lordships,  on  9th  July  1830, 
refused  to  recal  the  sequestration,  and  remitted  to  the 
trustee  to  consider,  inter  alia^  how  far  one  half  of  the 
expenses  of  the-said  report  should  be  defrayed  out  of 
the  sequestrated  estate.  Robb  appealed.  Forrest 
made  no  appearance,-.— bnt  the  Honse  of  Lords,  on  3d 
October  1831,  affirmed  the  judgment,  (Vol.  IV.  p.  93^) 
which  having  been  applied,  Forrest  craved  decree  a- 
g^inst  Clyne  for  half  of  the  expenses  of  the  report  of 
tibe  Solicitor  of  Stamps  and  Deputy-keepers,  the 
whole  of  which  his  agent,  Snody>  had  paid.  Oojected— 
This  expenae  should  have  been  asked  previous  to  the 
appeal,  for  the  House  of  Lords  have  given  no  costs.— 
Replied,  No  costs  could  have  been  given  in  the  Bous^ 
of  Lords^  because  no  appearance  was  made  for  For- 
rest. By  the  practice  of  the  Court  of  Session,  agents 
were  jointly  liable  in  the  expense  of  such  reports. 
Robb  being  bankrupt,  Cljrne  (his  agent)  was  liable  for 
the  half  of  the  expenses  of  said  report,  as  Forrest's- 
agent,  Snody,  had  disbursed  the  whole  of  it.  The 
Court  found  Clsrne  liable  in  half  of  the  expense  of 
the  report,  with  interest,  and  also  in  the  expense  o6 
the  appearance,  whieh  their  Lordships  modified  to 
two  guineas. 

First  Division — Jet,  Marshall. — i^/^  Maidment. — A.  Snody, 
S.S.C.,and  Party,  Agents.— Siff  W.  Scott,  Clerk.^[J.  W.  H,\ 

ISth  December  1831. 

No.  470.i— John  Wright,  &c.»  Pumters,  v,  Akchibald 

Arthdr,  Defender. 

Proof— Process— ^  defends  having  pleaded  that  an  accountant, 
who  had  been  employed  professionally  to  eramifie  his  affairs,  was 
an  incompetent  urUness,  on  the  grottnd  of  confidentiality ;  and 
mutual  minutes  on  the  ptnnl  Jiaving  been  ordered  by  the  Govrt, 
and  the  defender  having  failed  to  lodge  his  minule~^Held,  I, 
That  the  accountant  was  a  competent  witness. — IL  That  the 
defender  was  not  entitled  to  answer  the  written  minute  verbally 
at  the  Bar, 


Authorities II.  Hume,  p.  398.     Burnett,  p.  435. 

S^ond  Division.— Lord  Osdlaary,  Medwyn.— ^c^  More.— 

Alt.  Jameson D.  Fisher,  S.&C,  and  Campbell  &  M*DowaI, 

S.S.C.,  Agents.— Mr  Thomson,  Clerk.— [J.  fT,  H,] 

16th  December  1831. 

Na  471. — John  Doguid,  Purmer,  v,  Caddall's  Tbubtesb, 

Defenders^ 

Dominium  Utile— Feudid  Title^Freehold  Qualification—^ 
$)arty  ka»i»g  granted  titles  to  a  sufterioritj^  of  certain  lands,  for 
the  purpose  of  coT^erring  a  freehold  qualification  on  the  grantee. 
^^Circumstances  in  which  Iteld^  that  said  titles  did  not  carry  the 
dominium  utile  of  a  small  portion  of  the  lands  lying  in  another 
property,  and  possessed  by  the  granter  under  different  titles. 

Dug^id  brought  an  action  of  declarator,  to  have  it 
found  that  he  had  right  to  the  dominium  utile  of  a  part 
of  the  lands  of  Ballachdowan,  in  respect  of  certain 
titles  to  the  lands  of  Balmannoch  and  Ballachdowan, 
granted  by  the  late  Mrs  Caddall  for  the  purpose  of 
conferring  on  him  a  freehold  qualification.  After  a 
variety  of  procedure.  Lord  Medwyn  pronounced  this 
interlocutor,  which  embraces  the  facts  of  the  case : — 

*'  Finds,  that  Sir  Hew  Hamilton  having  proposed  to  sell  bis 
estate  of  Ballantrae,  it  was  exposed  to  public  sale,  in  certain  lots,' 
in  terms  of  articles  of  roup,  and  a  relative  printed  note  of  par- 
ticulars, which  stated  lot  10th  to  consist  of  Balmannoch  and 
Ballacbdowan,  and  lot  Uth  of  Auchineroab,  including  Windy- 
^e  and  Kiilintringan  ^  and  that  lot  10th  was  to  be  disponed  to 
the  purchaser,  to  be  held  feu  of  the  ezposer;  the  printed  parti- 
culars farther  bearing,  that  Ballachdowan  was  retoured  as  a  three 
merk  land  of  old  extent,  and  afforded  a  freehold  qualification : 
Finds,  that  the  lands  not  havipg  been  sold  at  the  puUfc  roup, 
Ae  pursuer  noade  offer,  by  a  missive  letter,  dated  284^  Jane 
1817,  for  lots  6,  7  and  II,  *  of  the  Ballantrae  estate,  with  the 
freehold  on  Ballachdowan,'  which  was  accepted ;  and  he  after- 
wards declared,  that  this  purchase  was  made  for  the  late  Mra 
Caddall,  for  whom  he  acted  as  manager  and  factor :  Finds,  that 
Mrs  Caddall  obtained  a  conveyance  to  the  subjects  purchased, 
wbieh  excepted  from  the  absolute  warrandice,  '  The  feu  and 
other  subaltern  rights  of  the  said  forty  shilling  land  of  Ball- 
raannocb,  and  forty  shilling  land  of  Ballacbdowan ;'  and  it  men^ 
tioDs,  that  a  oopy  of  the  printed  particulars  is  delivered  along 
wtb  this  disposition:  Finds,  that  Mrs  Caddall  completed  her 
titles  to  the  lands  in  lot  Uth ;  and  in  order  to  give  the  pursuer 
a  freehold  qualification,  disponed  Balmannoch  and  Ballach- 
4owat|  to  the  pursuer,  under  the  exception  of  the  feu-rights  (if 
any  such  there  be),  by  one  manner  of  holding  of  the  disponer, 
under  her  lawful  superiors,  and  with  an  assignation  to  feu- 
duties,  but  not  to  rents :  Finds,  that  the  dominium  utile  had  been 
previously  duly  separated  from  the  superiority :  Finds,  that  the 
psintednote  of  particulars  bears,  that  lot  11  th,  consisting  of 
Aucbincrosh,  &c.,  comprehended  1015  acres ;  and  it  appears  that 
many  years  ago,  a  portion  of  Ballacbdowan  had  been  joined  to 
Aucbincrosh,  and  let  along  with  it,  and  that  that  portion  must 
be  taken  into  account,  to  make  up  the  full  complement  of  1015 
acres  in  said  lot ;  and  which  portion  was  sold  and  conveyed  by  Sir 
Hew  Hamilton  to  Mrs  Caddall,  as  now  part  of  Aucbincrosh,  aiid 
passing  by  that  name  %  and  on  that  ground,  the  purchuser  of  tl  e 
dominium  utile  of  Ballachdowan,  was  unsuccessful  in  vindicating 
this  small  portion  from  Mrs  Caddall :  Finds  no  evidence  cf 
the  pursuer's  averment,  that  under  his  title  to  the  superioriy 
of  Ballacbdowan,  Mrs  Caddall  intended  to  convey  to  thepursrer 
tibis  small  pordon  of  land,  and  dissever  it  from  Aucbincrosh,  or 
meant  to  convey  more  than  she  herself  received  under  the  title 
M|igned  to  him,  but  the  contrary ;  and,  therefore,  sustains  the 
dEefences,  assoilzies  the  defenders,  and  decerns ;  finds  expenses 
due,  allows  an  account,"  &c. 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Second  Division. — Lord  Ordinary,  Medwyn. — Act.  Keay 
and  Moir. — Alt.  Solicitor- General  (Cockburn)  and  Maitland.— 
C.  P.  Davidson,  W.S.,  and  Tod  and  Romanes,  W.S.,  Agents. 
—Mr  Thomson,  Clerk [J.  W.  II.] 
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20M  December  1831. 

Na  472. — Mas  Ballendenb  &  Hcjsbano,  Purtuen^  v. 

Jamkb  Chrybtal. 

Process-— Record — Reclaiming  Note— Extract — I,  J  reclaiming 
note  in  an  action  of  conttitvtion  held  competent^  wiihovt  thetun^ 
mons  being  appended. — 11.  Held  competent  to  reclaim  againtt  an 
interlocutor,  ex  facie  pronounced  of  content,  decerning  far  a  tum^ 
and  approving  of  a  judicial  reference  quoad  ultra,  although  the 

'    interim  decree  had  been  extracted* 

Mrs  Ballendene  brought  an  action  of  constitntion 
against  Chrystal.  Chrystal  oflPered  to  consent  to  in- 
terim decree  for  a  part  of  the  sam  claimed,  and  to  a 
judicial  reference,  quoad  ultra.  Mrs  Ballendene's 
counsel  having  agreed  to  this  proposal,  the  Lord  Or- 
dinary pronounced  an  interlocutor  decerning  for  the 
sum  admitted,  and  authorising  the  reference,  &c.  to 
he  gone  into,  and  the  interim  decree  to  be  extracted^ 
which  it  immediately  was.  Mrs  Ballendene  reclaim- 
ed, on  the  ground,  inter  alia^  that  she  had  never  con- 
sented t9  the  judicial  reference.  Her  reclaiming  note 
was  opposed  as  incompetent — I.  Because  the  sum- 
mons of  constitution  was  not  appended. — II.  In  respect 
of  the  decree  being  extracted.  Answered — I.  Actions 
of  constitution  do  not  fall  under  the  Judicature  Act. 
— II.  The  reclaimer  does  not  complain  of  the  decree^ 
but  of  that  part  of  the  interlocutor  sanctioning  a  re- 
ference, &c.,  which  is  not  ex  tractable. — But  III.  It  is 
competent  to  reclaim,  in  the  face  of  an  interim  extract. 
The  Court  held  the  note  to  be  competent,  and  remit- 
ted, quoad  tdtra. 

Second  Division. — Lord  Ordinary,  Fullerton. — Act.  Dean  of 
Faculty  (Hope.) — AU.  Napier. — Wotberspoon  &  Mock,  W.S., 
G.  and  W.  Napier,  W.S.,  Agents.— T.  Clerk \W.  H*  J).] 

20th  December  1831. 

No.  47S.— John  Kibkland  &  Othebs,  Purtuer$i  v,  Rowley's 

Tbubtbb,  Defender. 

Bankrupt  —  Proof — Declarations,  Judicial — Circumstaneet  in 
which  the  declaration*  of  a  bankrupt  under  the  Bankrupt  Statute^ 
were  held  not  competent  evidence  in  an  action  at  the  instance 
cf  a  parly,  reducing  a  previoM  eompotition-contractf  which  €X- 
cluded  him  from  ranking  on  the  $equettrated  estate. 

Rowley  was  indebted  toKirklandand  others,  and  was 
discharged  by  them  in  1818,  on  payment  of  a  composi- 
tion,    tie  became  bankrupt  ag^in  in  1822,  and  was 
sequestrated,  and  soon  atter  absconded  to  America. 
He  was  duly  examined  by  the  Sheriff  in  the  seques- 
tration, and  emitted  declarations,  and  a  deposition. 
The  statutory  investigation  disclosed  circumstances 
which  led  Kirkland,  &c.  to  believe  that  the  bankrupt 
bad  fraudulently  brought  about  the  composition-con- 
tract with  them  in  1818,  and  that  they  were  there- 
fore entitled  to  rank  upon   the  sequestrated  estate 
for  their  full  debt,  minus  the  composition.     The  trus- 
tee rejected  the  claim,— on  which  they  brought  a  re- 
duction of  the  composition-contract,  calling  the  trus- 
tee as  a  defender.    The  action  was  remitted  to  the 
Jury  Court.     The  pursuers  obtained  a  commission 
and  diligence  for  examining  Rowley  in  America,  but 
they  did  not  execute  it,  and  at  the  trial  they  offered 
in  evidence  the  declarations  of  Rowley,  emitted  be- 
fore the  Sheriff  in  the  sequestration.     An  objection 
was  taken  to  this  evidence,  and  overruled.     The  de- 
fender then  abandoned  the  case,  allowed  a  verdict  to 
be  returned  against  him,  and  then  moved  in  the 


Court  of  Session  for  a  new  trial,  on  the  ground  of  the 
incompetency  of  admitting  the  declarations  of  the 
bankrupt  as  evidence.  Cases  were  lodged,  and  rab- 
mitted  for  the  opinion  of  the  other  Jodges,  who  re- 
turned an  unanimous  opinion,  that  the  declarationi 
were  inadmissible  in  the  circumstances  of  the  case. 
The  grounds  of  this  opinion  appear  in  the  following 
paragraph : — 

^  "  As  it  is  not  stated  that  any  new  affidavit  had  been  \ni  in, 
either  stating  that  Rowley  was  since  dead,  or  even  that  the  pur- 
suers had  since  learned  that  they  were  misinformed  as  to  Row- 
ley's place  of  residence,  and  did  not  know  where  to  find  him,  lo 
as  to  execute  the  commission  (though  we  doubt  if  this  would 
have  been  a  sufficient  reason  to  dispense  with  the  examination 
of  Rowley),  we  are  of  opinion,  that  it  was  not  competent  to  re- 
ceive as  evidence  any  declaration  or  deposition  of  Rowley, 
whether  taken  in  the  sequestration  or  in  any  other  manner,  fee- 
ing that  on  the  face  of  the  proceedinga,  it  appears  to  have  been 
quite  possible  to  have  the  deposition  of  Rowlev,  regularly  taken 
by  commission,  on  which  occasion  his  very  rorroer  deposition 
might  have  suggested  to  the  defender  a  variety  of  matter  on 
which  to  cross- question  him,  and  thereby  obtain  very  material 
explanations,  peihaps  even  contradictions  of  what  he  bsd  for- 
merly deponed.     We  hold  it  therefore  to  be  unnecessary  and 
premature  to  give  any  opinion  as  to  the  competency  of  admic- 
ting  Row1p^*s  former  depositions  as  evidence,  imdec  a  different 
situation  of'^matters." 

The  Court,  in  respect  of  this  opinion^  g^nted  a  neir 
trial,  reserving  the  question  of  previous  expenses. 

Jury  Cause.  —  Second  Division.  —  Act,  Dean  of  Facultf 
(Hope),  Shaw.— ..^/^  Solicitor- General  (Cockbum),  Cwm- 
hame,  Wilson.  — Bowie  and  Campbell,  W.S.,  and  John  B. 
Brodie,  W.S.,  Agents.— [r.  H.  J>.] 

I9th  January  1832. 

No.  474. — Jahbs  Moeeison,  Petitioner. 

Factor,  Judicial — Nobile  Offidum — The  CauH  autherited  a  jv- 
.  dicial  factor  on  a  sequestrated  land  estate^  to  let  certain  grsn»p 
on  the  estate  for  three  years. 

The  petitioner,  judicial  factor  on  the  seqaestrsted 
estate  of  Fincastle,  applied  to  the  Court  for  aothoritj 
to  let  the  grasings  of  Richael,  &c.  (a  portion  of  the 
estate),  for  three  or  five  years,  to  the  highest  bidder, 
either  by  public  roup  or  private  Imrgain.  The  groond 
of  the  application  was  stated  to  be,  that  the  present 
tenants,  whose  leases  were  just  expiring,  were  boood 
to  deliver  to  the  proprietor  or  incoming  tenant,  the 
stock  of  sheep  on  their  farms,  and  the  crop  opon  the 
arable  ground  at  the  expiry  of  the  lease,  at  a  valoi- 
tion  by  <'  persons  mutually  chosen  :**  That  this  stipo- 
lation  would  prevent  any  new  tenants  from  acceptts; 
leases  for  one  year,  except  upon  terms  most  prejn* 
dicial  to  the  creditors  of  the  estate.  The  Court  an- 
thorised  the  petitioner  to  let  the  grazings  upon  aleue 
for  three  years. 

Petitioner's  Authority. — Shaw,  19th  June  1750. 
First  Division.  _^c<.    Rutherfurd.  —  M'lotosh  &  Doetf» 
W.S.,  Agents.— S.  Clerk.— [FT.  H.I>.] 

I9/A  January  1832. 

No.  475.— Samubl  Black,  Advocator^  v.  William  AclDt 

HespondenL 
Process— Competency^Record. 

In  an  advocation  from  the  Sheriff  Court,  where  i 
record  had  been  closed,  on  the  groands,  inter  alb,  I 
Of  the  action  being  incompetent  in  an  Inferior  Coort; 
and  II.  Of  important  facts  being  omitted  in  the  le* 
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ferior  Court  record,  thus  rendering  a  new  record 
necessary,  which  should  be  prepared  before  dispos- 
ing of  the  plea  of  incompetency ;  the  Lords  of  the  Se- 
cond DiFision,  after  consulting  with  the  First  Divisiout 
were  of  opinion  that  the  Lord  Ordinary  had  power 
to  dispose  of  the  plea  of  incompetencyy  before  making 
up  a  record  in  the  Supreme  Court. 
Second  DiTlsion. — Act.  Brown.— ^ft.  Marshall. — [  W,  H,  2>.] 

2\si  January  1832. 

No.  476. — Alrxanoer  Drummond,  Petitioner, 

Curator  Bonis — Powers  of— /.  The  Court  authorised  the  cura- 
tor bonis  of  a  fatuous  person,  eighty  years  of  age,  to  let  a  farm 
for  seoen  years,  to  enable  the  curator  to  impose  upon  the  t&nant 
a  ser^n  shift  rotation^  alleged  to  be  the  most  beneficiaito  the  farm, 
'-'11.  Observed  from  the  Bench,  that  a  longer  term  than  seven 
years  would  be  nryuttijiable,  in  reference  to  the  advanced  age  of 
the  fatiious  person,  and  termination  of  the  curatory. 

Authorities.— Colt,  6th  March  1800.     McLean,  25th  June 

1828. 

First  Division. — Jet.   Rutberfurd M'Intosh  and  Ducat, 

W.S.,  Agents.— S.  Clerk [r.  H.  2>.] 

2\st  January  1832. 

No.  477. — James  Mitchell,  Advocator,  v.  John  Moerisok 

&  Others,  Beapo^tlents. 

Jurisdiction — Road  Acts — Penalty— Process— /.  Held,  that 
under  the  Acts  34  Geo.  III.  ch.  138,  and  50  Geo.  III.  ch.  16, 
the  Court  has  no  juristHction,  upon  a  bill  of  advocation  from  the 
Quarter  Sessions,  to  Jind  a  defender  liable  in  penalties  for 
evading  tall-dues,  such  dtfender  not  being  convicted  before  a 
Justice  or  Justices  of  the  Peace. — II.  Advocation  held  a  com- 
petent  moeie  of  redress  under  these  Acts. 

The  facts  of  this  case  are  fully  stated  ante,  Vol. 
II.  p.  572.  Mitchell,  lessee  of  the  Kerse  toll-bar, 
founding  on  the  Stirlingshire  Road  Acts,  34  Geo.  III. 
cb.  138,  and  50  Geo.  III.  ch.  16,  petitioned  the  Jus- 
tices of  the  Peace  for  Stirlingshire  against  the  re- 
spondents, for  evading  the  Kerse  toll-dues.  The 
Justices  assoilzied  the  respondents,  and  the  Quarter 
Sessions  adhered.  Mitchell  advocated,  and  the  Court, 
(Second  Division)  7th  July  1827,  advocated  the  cause, 
lound  the  respondents  guilty  of  evading  the  Kerse 
toll-bar,  and  therefore  liable  to  the  advocator  in  the 
forfeitures  and  penalties  imposed  by  the  statutes 
libelled  on,  and  remitted  to  the  Lord  Ordinary  to  as-> 
certain  the  amount  thereof,  and  decern  for  the  same. 
The  respondents  appealed  to  the  House  of  Lords, 
who  (14th  July  1830,) 

*'  Remitted  back  to  the  Second  Diviidon  of  the  Court  of  Ses- 
sion, to  consider  and  state  their  opinion,  whether  that  Court  has, 
by  the  law  of  Scotland,  any  jurisdiction  upon  a  bill  of  advoca- 
tion, to  find  a  defender  liable  in  penalties  under  the  Acts,  in 
tbe  pleadings  in  the  said  cause  mentioned,  or  either  of  tbem,— 
such  defender  not  being  convicted  before  a  Justice  or  Justices  of 
tbe  Peace ;  and  tbe  said  Second  Division  of  tbe  (3ourt  is  bereby 
required  to  take  the  opinion  of  the  Judges  of  tbe  other  Division 
of  the  Court,  and  of  the  permanent  Lords  Ordinary,  upon  this 
question." 

The  consulted  Judges  returned  an  unanimous  opi- 
nion, the  substance  of  which  is  contained  in  the  con- 
cluding paragraph : 

**  In  answering  this  question,  we  are  not  disposed  to  adopt 
the  argument  of  tbe  defenders,  upon  tbe  absolute  incompetency, 
under  any  circumstances,  of  advocation,  from  the  judgment  pro- 
nouTiced  by  tbe  Quarter-  Sessions.  The  statute  merely  provides, 
*  That  if  any  person  or  persons  shall  think  himself,  herself,  or 
themselves  aggrieved  by  tbe  judgment  of  the  Quarter-Sessions, 


it  shall  be  lawful  to  such  person  or  persons  to  apply  for  redress, 
by  summary  complaint  to  tbe  Court  of  Session  ;*  and  considering 
that  the  right  of  review  by  advocation,  is  one  which  might  at 
common  law  have  been  competently  exercised,  we  do  not  think 
that  tbe  pointing  out  in  the  statute  of  a  summary  mode  of  redresa 
hy  complaint,  can,  in  sound  construction,  be  held  to  exclude  that 
nght.  But  then,  of  course,  no  judgment  or  finding  can  be  coni- 
petently  pronounced  by  the  Court  in  such  advocation,  which  is 
mconsistent  with  the  provisions  of  the  statute.  The  express 
provision  of  the  statute,  in  regard  to  penalties  for  the  evasion  of 
toll-bars,  is,  <  That  any  person  being  thereof  convicted,  on  the 
oath  or  other  legal  testimony  of  one  or  more  credible  witness 
or  witnesses,  be&re  any  one  or  more  Justices  of  the  Peace  for 
the  said  county  of  Stirling,  shall,  for  every  such  offence,  forfeit 
and  pay  to  the  said  trustees,  or  to  their  treasurer  for  the  time 
being,  the  sum  of  £20  Sterling.*  In  the  present  case,  there 
was  no  conviction  before  one  or  more  Justices.  On  the  con- 
trary, the  Justices,  adopting  a  particular  view  of  the  legal  effect 
or  relevancy  of  the  pursuer's  averments,  found  it  unnecessary  to 
proceed  to  proof,  and  at  once  assoilzied  the  defenders.  Now, 
in  these  circumstances,  we  do  not  consider  an  advocation  to  be 
incompetent ;  and  on  tbe  supposition  of  the  judgment  of  the 
Justices  being  erroneous,  we  think  that  it  would  have  been  com- 
petent, in  such  advocation,  to  remit  the  case  to  the  Justices,  with 
instructions  correcting  their  error,  and  directing  them  to  allow 
the  pursuer  a  proof,  and  to  proce^  to  determine  the  cause  in 
terms  of  the  statute.  But  by  the  interlocutor  appealed  from, 
tbe  defenders  are  found  guilty  of  evading  the  toll-bar,  and  a 
remit  is  made  to  tbe  Lord  Onlinary  to  ascertain  the  amount  of 
the  penalties.  It  appears  to  us,  that  this  mode  of  procedure  is 
not  only  unauthorised  by,  but  is  contrary  to  tbe  provision  of  tbe 
statute,  which  requires  a  conviction  of  any  such  offence, '  on  the 
oath  or  legal  testimony  of  one  or  more  credible  witnesses,  before 
any  one  or  more  Justices  of  Peace  of  tbe  county  of  Stirling.* 
And,  therefore,  in  answer  to  the  questions  now  put  to  us,  we 
submit,  under  the  above  explanation,  that  in  our  opinion,  '  tbe 
Court  of  Session  has  not,  by  the  law  of  Scotland,  any  jurisdic- 
tion, upon  a  bill  of  advocation,  to  find  a  defender  liable  in  penal- 
ties under  the  Acts  in  tbe  pleadings  in  the  said  cause  mentioned, 
or  either  of  them,  such  defender  not  being  convicted  before  a 
Justice  or  Justices  of  the  Peace."* 

The  Court  pronounced  a  judgment  in  conformity 

with  this  opinion. 

Second  Division Act.  Robertson — AU.  Russel. — A.  Wish- 
art,  W.S.,  and  Hopkirk  &  Imlach,  W.S.,  Agent8.»T.  Clerk. 
—[IT.  H.  D.] 

28th  January  1832. 

No.  478w — Palmer  8e  Company,  Petitioners,  v.  C.  C. 

St£Wabt,  Respondent. 

Process— Interlocutor-^Incuria—T^  Court  ordered  part  of  an 
interloe^or  pronounced  by  Uiem,  per  incuriam,  to  be  delete. 

In  this  case  the  Court,  24th  December  183 1»  pro- 
nounced the  following  interlocutor : — 

**  Appoint  tbe  petitioners  to  put  in  a  condescendence  of  tbe 
facts  and  circumstances  they  offer  to  prove  in  support  of  their 
petition,  and  remit  to  the  junior  Lord  Ordinary  to  prepare  the 
cause;  and  grant  diligence  at  either  party's  instance  against 
havers,  and  commission  to  tbe  Judge  Ordinary,  to  be  report- 
ed," &c. 

The  Lord  Ordinary  reported  the  case  for  instruc- 
tions,  whether  the  petitioners  were  entitled  to  extract 
their  diligence  before  condescending.  The  Court  ob- 
served, that  the  part  of  the  interlocutor  relative  te 
the  diligence,  was  inconsistent  with  the  previous  part, 
and  had  been  agreed  to  per  incuriam.  They  there- 
fore ordered  the  words  in  the  interlocutor  which  re- 
ferred to  the  diligence  to  be  delete. 

First  Division. — Act.  Jameson.—^//.  Dean  of  Fdculty 
(Hope) W.  Renny,  W.S.,  Agent— [r.  //.  i>.] 
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Id  February  1832. 
No.  479.— Albxandeb  Shields  &  Others,  PetUionert. 

Tutor — ProccM — In  a  procets  for  making  up  tutorial  invent/iriei 
under  Act  I672»  chap,  %  where  the  next  of  kin  of  the  jJiipils  on 
thefnlher*s  side  were  cited,  the  Court  dispensed  with  the  concur- 
retire  or  citation  of  any  of  the  next  of  kin  on  the  mother*$  side, 
whOf  it  was  alleged.  Heed  heyond  the  jurisdiction  of  the  Court. 

Firat  Division. — Act.  A,  Dunlop. — T.  S.  Anderson,  W.  S., 
Agent— [«'.  n.  /?."[ 

10/A  February  1832. 

No.  480 — Robert  Leslie,  Petitioner, 

Poors*  Roll-— >W9t  unmarrieti  labourer,  with  an  annuity  of  £52, 
besides  his  earnings,  held  not  entitled  to  the  benefit  of  the  poors* 


roll. 


Second  Division.— ^c/.  Riissel [IT.  H.  i).] 


15M  February  1832. 

No.  481 — James  Stevenson,  Pursuer,  v.  Charles  M^Ilwham 

AND  Company,  Defenders. 

Expenses^ Honoraries  to  Counsel — Taxation  — Fm*  altcwed 
against  an  opposite  party,  unsuccessful  m  a  jury  trial — /,  To 
a  funior  counsel  for  atlvice  as  to  closing  the  record. — //.  To  two 
counst'l  at  adjusting  issues. — ///.  To  a  junior  counsel  for  ad- 
vice  before  trial  relative  to  the  proof. — IF.  To  two  counsel  mov- 
i^f^  If^  erjienses  of  trial,  opposition  having  been  intimated* 

Stevenson  was  sncressful  in  an  action  of  repetition 
and  damages  against  M'llwliam  and  Company,  tried 
in  the  Jury  Court.  He  was  also  allowed  his  expenses, 
— in  taxing  his  account  of  which,  the  auditor  disal- 
lowed, inter  alia, — I.  £1,  Is.,  being  half  of  a  fee  of  £2, 
2s.,  sent  to  the  junior  counsel,  for  advice  as  to  whether 
the  record  should  be  closed  on  summons  and  defences. 
— II.  Two  fees  of  £2,  2s.  each,  sent  to  senior  counsel 
on  two  occasions,  in  order  to  adjust  and  revise  an 
issue  along  with  the  Jury  Clerks.  Two  fees  of  £1, 
Is.  each,  sent' on  these  occasions  to  the  junior  counsel, 
were  allowed  by  the  auditor. — III.  A  fee  of  £3,  Ss^ 
sent  with  the  precognition  and  process  to  junior  conn- 
ael,  before  the  trial,  for  advice  as  to  whether  the  proof 
was  sufficient. — IV.  A  fee  of  £1,  Is.  to  junior  counsel, 
at  moving  for  expenses  of  process.  A  fee  of  £2,  2s.  to 
senior  counsel  for  attending  on  that  occasion,  was 
allowed  by  the  auditor.  Stevenson  lodged  objections 
to  these  various  taxations,  maintaining,  That  the  oc- 
cafiions  on  which  these  fees  were  given  were  impor- 
tant, and  the  fees  themselves  moderate;  and  that,  on 
the  occasion  of  moving  for  expenses,  two  counsel  Were 
retained,  in  consequence  of  an  intimation  that  the 
motion  was  to  be  opposed.  The  Court  sustained 
all  the  objections. 

First  Division — Act.  Dean  of  Faculty  (  Hope). — Alt.  Skene. 
Bowie  and  Campbell,  W.S.,  R.  and  A.  Kennedy,  W.S.  Agents. 

^— L "  •  a*  i^'  J 

25th  February  1832. 

No.  482.— A.  Kay  &  J.  Morton,  Comjdainers,  v.  The  Ma- 
gistrates OF  Dundee,  Bespmidcnls. 

Process— Expenses — An  unsuccessful  party  found  liable  in  the 
expense  of  a  search  in  the  public  records  by  the  opposite  parly, 
with  the  view  of  instructing  certain  arervictits  on  the  record 
which  were  not  material  to  the  decision  of  the  cause,  but  seemed 
so  at  the  time  they  were  made. 

In  this  case,  which  related  to  the  validity  of  a  cer- 
tain election  of  a  dean  of  guild,  the  complainers,  who 
were  successful,  and  allowed  their  expenses,  included 


in  their  account 'the  expense  attending  a  search  into 
the  records  of  the  burgn,  for  the  purpose  of  inntnict- 
ing,  in  the  event  of  a  jury  trial,  their  averments  in 
regard  to  the  practice  of  the  burgh,  in  admitting  cer* 
tain  burgesses  to  the  right  of  election.  This  inquiry 
was  rendered  unavailing,  in  consequence  of  the  case 
being  decided  in  the  complainers'  favour,  on  a  separate 
groimd.  The  auditor  at  taxing,  disallowed  the  charge ; 
and  his  report  being  objected  to,  the  Court,  upon  the 
ground  that  the  complainers'  averments  in  regard  to 
the  practice  of  the  burgh  might  have  turned  out  to 
be  material  and  gone  to  issue,  and  that  it  was  their 
duty  to  be  prepared  to  support  them,  sustained  the 
objection,  and  remitted  to  the  auditor  to  hear  parties 
on  the  quantum  of  the  charge. 

Second  Division— ^c/.  Jameson. — Alt.  Forsyth.— Brown 
and  Miliar,  W.S.,  J.  Yule,  W.S., and  W.  Ivory,  W.S.,Agenu. 

2Sth  February  1892. 

No.  483.— Forth  &  Clyds  Canal  Company,  Petkieners,  v, 
Charles  Tennant  &  Company,  Suspenders. 

Process — Suspension — A  jtetition,  to  have  a  biU  rf  svspenncn 
and  interdict  discussed  on  the  bill,  after  the  letters  were  erpcie 
'—reffised  as  incompetent* 

Tennant  and  Company  presented  a  suspension  and 
interdict  against  the  Forth  and  Clyde  Canal  Com- 
pany, to  stop  the  exaction  of  certain  dues  levied  by 
them  on  the  Canal.  The  Lord  Ordinary  passed  the 
bill,  but  reserved  the  interdict ;  and  Tennant  and 
Company  having  acquiesced  in  this  interlocutor,  the 
Canal  Company  some  time  after  petitioned  the  Court, 
on  the  ground  that  the  case  was  urgent,  either  to  pre- 
vent the  letters  being  expede,  or,  if  already  expede^ 
**  to  grant  warrant  for  discussing  tbe  reasons  sum- 
riiarily  on  the  bill  and  answers,  in  liett  of  the  expede 
Jetters/'  1  ennant  and  Company  opposed  the  petition, 
and  stated  that  the  letters  were  expede. 

The  Court  refused  the  petition. 

Petitioners*  Authorities.— 4  Ersk.  a  19.  Act  of  Sfi 
July  3,  1677.  Act  of  Scd.  January  24,  1679.  Bewid^i 
Forms  of  Process,  p.  219.     Treatise  on  BiU- Chamber,  p.  ^ 

Second   Division.  —  Act.    Monteith.  —  Alt,   Andersoo.- 

2Sth  February  1832. 

No.  484 Da  Shand,  Pursuer,  v.  Mrs  Shand,  Dander. 

Husband  and  Wife — Separation — Process —  Conjunction— (Ijp*- 
nions  expressed  by  the  Judges — /.  ThtU  a  contra^  tfsepenUs^* 
originaiifig  in  grounds  which  would  have  warranted  a  decree  v 
se/  aration  a  mensa  et  toro,  is  not  revocable  g  and  II.  Thst  s 
wije,  in  maintaining  that  plea  in  support  of  a  contract  »e^^' 
ed  into,  is  entitled  to  a  proof  of  circunutance*  during  allt^ 
period  of  the  married  life  of  the  parties,  though  living  togetkr 
during  a  great  part  of  the  time  without  ctnnplainL'—lU'  ^^' 
continued  maltreatment,  without  personeU  vioUnce,  is  a  reiercnt 
ground  of  separation.— IV.  The  Court  conjoined  a  proresi  i* 
which  a  record  had  been  closed,  with  a  relative  process  adfoct^^ 
ob  contingentiam,  in  which  a  record  was  not  completed,  tmd  ^' 
dained  a  record  to  be  made  up  in  the  tatter. 

The  pursuer,  a  naval  surgeon,  was  married  to  the 
defender  in  March  I8l9,  at  the  Cape  of  Good  Hope. 
They  arrived  in  Edinburgh  in  1827.  In  March  IS^^ 
the  defender  raised  an  action  of  aliment  against  the 
pnrsuer,  on  the  ground  of  desertion.  In  April  IS^> 
a  deed  of  «eparulion,  a  mensa  et   loroy  was  oxecoted. 
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and  by  the  same  deied,  a  sitbftrisSion  entered  into  to 
two  advocates,  to  determine  the  amount  of  aliment  to 
Mrs  Shand,  &c.     Before  the  gubmission  expired,  the 
pnrsner,  wishing  to  revoke  the  deed  of  separation  and 
submission,  intimated,  under  protest,  a  formal  d6ed 
of  revocation,  and  also  recorded  in  the  submbsioVi  his 
wish  to  reyoke.    Mrs  Shand  refusing  to  consent  to 
the  revocation,  the  arbiters,  disre^rding  the  protest, 
pronounced  a  deeree-*arbitra],  fixing  the  arootfnt  of 
aliment,  Ac,     Dt  Shand  then  raised  an  action  of  re- 
daction of  the  decree,  on  the  ground  that  it  was  nulli- 
fied by  the  revocation.    Mrs  Shand,  in  defence,  main- 
tained. That  the  separation,  having  proceeded  frofn 
soch  a  course  of  maltreatment  as  would  have  justified 
a  judicial  separation,  was  not  rerocabie,  nor  were  the 
proceedings  which  followed  on  it."    In  support  of  her 
averments,  the  defender  produced  a  variety  of  letters, 
extending  over  the  whole  period  of  the  marriage,  with 
the  view  of  showing  a  continued  course  of  maltreatr 
ment  during  that  time.     The  pursuer,  on  the  other 
hand,  referred  to,  and  founded  on  letters  written  by 
the  defender,  tending  to  disprove  her  averments  as  to 
continued  ill  treatment.    In  this  action  a  record  was 
prepared  and  closed,  and  cases  g^ven  in,  with  which 
the  Lord  Ordinary  made  avizandum  to  the  Court. 
Pending  this  reduction,  the  pursuer  brought  an  action 
of  adherence  before  the  Commissaries  of  Edinburgh, 
which  was  opposed  by  Mrs  Shand,  on  the  pleas  of 
incompetency  and  inexpediency, — the  whole  merits 
of  this  separate  aciion  being  involved  in  the  previous 
reduction.     Shand  then  advocated,  06  cofitingenHam'^ 
the  action  of  adherence,  witli  which  the  Lord  Oirdi- 
nary,  without  completing  a  record,  made  aviaandum 
to  the  Court.     His  Lordship  explained  his  views  of 
the  case  in  the  following  note,  which  accompanied  the 
action  of  reduction : 

"  Xote, — ^As  it  does  not  appear  to  the  Lord  Ordinary  that 
there  are  sufficient  grounds  on  which  to  decide  the  cause,  and  as 
there  are  evident  difficulties  as  to  the  mode  of  procedure,  he 
thinks  that  it  can  only  be  effectually  disposed  of  by  the  Court. 
On  the  merits,  he  makes  the  following  remarks  : — 1.  A  con- 
tract of  separation,  bona  gratia,  is  revocable  by  either  party  de- 
chiring  bis  or  her  will  to  live  again  in  family.     This  power  may 
be  exercised  unfairly,  if  it  is  done  pending  a  negociation  for  set- 
tling the  terms  of  a  separation  already  agreed  on.     But  though 
no  one  can  approve  of  such  conduct,  any  objection  to  it,  in  a 
legal  view,  can  be  of  little  avail, — seeing  that,  after  the  con- 
tract baa   been  finally  settled,  whether  by  dccreet-arbitral   or 
otherwise,  it  may  be  revoked  at  any  time.     In  this  case,  the 
arbiters  seem  to  have  done  right  in  pronouncing  their  decreet, 
va/gat  quantum.     But  the  effect  of  it,  after  the  pursuer's  protest 
and  revocation,  remains  for  consideration.     2.  If  the  contract  of 
separation  proceeded  on  grounds  which  would  have  warranted  a 
decreet  of  separation,  a  mensa  ei  ioro,  it  cannot  be  revoked. 
Previous  to  the  submission,  the  defender  had  raised  a  summons 
of  aliment  in  this  Court.     That  summons  appears  to  the  Lord 
Ordinary  to  be  of  some  importance  in  the  cause,  though  the  de- 
fender, in  her  case,  has  passed  it  over  without  notice.     She  did 
not  then  claim  a  separation  a  mensa  ei  toro ;  and  though  she  did 
allege  maltreatment,  the  averment  was  limited  to  the  period 
posterior  to  the  removal  pf  the  parties  from  Dean  Terrace  to 
Lothian  Street,  in  the.end  of  the  year  1828,  and  is  joined  to  a 
statement  that  the  pursuer  had  left  the  kingdom,  and  *  refuses  to 
return,  or  to  receive  his  wife  into  family  with  him ;"  and  the 
conclusion  is  for  aliment  during  her  life,  "  or,  at  all  events,  during 
the  time  of  their  separation."     This  summons  was,  of  course, 
executed  after  the  rupture  between  the  parties  had  become  open. 
'J  he  subiuissioo  proceeds  on  the  simple  narrative,  that  the  parties 


bad  ^^ed  to  li^e  sepanitcly  in'  all  time  coming,  and,  with  this 
view,  to  enter  into  a  contract  of  separation,  to  be  adjusted  by 
the  arbiters ;  and  they  submit  *'  all  demands,  claims,  disputes, 
qsestions  and  differences,  depending  and  subsisting  between 
them,  upon  any  account,  occasion,  or  transaction  whatever,  in 
the  premises."  In  these  circumstances,  whatever  might  be  com- 
petent to  the  defender  in-  a  proper  action  of  separation,  a  mtftsa 
et  torOf  and  though  she  may  be  entitled,  in  this  action,  to  prove 
whatever  was  averred,  in  the  depending  summons,  it  may  be 
doubted  whether  she  can  support  the  contract  of  septi ration  and 
decreet-arbitral,  by  averments  of  ill-treatment  at  the  Cape,  many 
yean  before,  which  formed  ho  part  of  the  grounds  of  tlmt  con* 
traet.  Si  The  Lord  Ordinary  must  confess  also,  that  he  has 
doubts,  in  point  of  legal  principle,  founded  in  the  strongest  rea- 
sons of  moral  expediency,  whether,  where  parties  have  lived  tc 
gether  for  a  long  course  of  years  without  complaint,  and  an  open 
difference  at  last  arises,  it  be  competent  to  go  into  an  inquiry, 
as  to  circumstances  of  a  remote  date,  in  order  to  prove  a  case  of 
maltreatment.  If  there  is  ill-treatment  of  a  late  date,  it  will  be 
enough :  1/  there  is  not,  will  the  Court  allow  a  proof  of  old 
facts  taking  place  in  another  country?  Even  the  worst  offence 
of  all,  adultery,  is  held  to  be  forgiven  by  subsequent  cohabita- 
tion :  But  to  allow  an  inquiry  into  every  altercation  or  busty 
wt>rd  which  nniy  have  passed  between  a  roan  and  his  wife,  eight, 
teni  or  twelve  years  ago,  seems  to  the  Lord  Ordinary  to  be  a  pro- 
ceeding of  some  danger  to  the  well-being  of  society.  4.  If  the 
proceeding  is  competent,  the  Lord  Ordinary  thinks  that  the 
statement  ought  to  be  more  specific  than  it  is  in  the  condescend- 
ence ;  and  some  idea  should  be  given  of  the  sort  of  proof  pro- 
posed to  be  adduced.  For  the  very  statement  of  the  defender 
is,  that  the  most  material  facts  were  known  only  to  herKf>if,  and 
were  concealed  by  her;  and  unless  there  be  a  probability  of 
some  fair  untainted  evidence  being  obtained,  there  seem  to 
be  obvious  reasons  for  not  allowing  so  wide  a  proof.  5.  'Die 
pursuer  pleads,  that  the  letters  of  the  defender  and  her  siAter 
produced,  are  sufficient  to  disprove  the  averments  as  to  ill-treat- 
ment at  the  Cape.  The  Lord  Ordinary  is  of  opinion,  that,  if  the 
inquiry  be  otherwise  admissible,  those  letters  are  not  sufficient 
to  exdude  other  proof.  They  are,  indeed,  very  strong,  as  to  a 
certain  period,  and  that  the  period  to  which  the  most  particular 
averments  apply.  It  is  not  that  the  defender  was  silent  as  to 
her  alleged  wrongs :  Both  she  and  her  sister  are  unnecessarily 
writing  positive  assertions  of  the  pursuer's  uniform  kindness  to 
her ;  and  to  attempt  to  get  over  this,  by  saying  that  the  pursuer 
forced  them  so  to  write,  when  not  one  letter  of  a  contrary  strain 
is  produced,  and  it  is  known  that  Dr  Shand  was  constantly  absent 
on  his  professional  duty,  is  surely  but  a  very  unsatisfactory  ex- 
planation of  the  total  repugnance  of  those  letters  to  the  defender's 
present  statements :  One  letter,  indeed,  by  the  defender,  is  dated 
at  the  Cape,  from  a  friend's  house,  and  bears  that  the  purt^uMT 
was  not  then  living  there,  and  had  only  been  once  there  since  the 
defender  left  her  country  residence,  some  time  before.  The 
Lord  Ordinary  roust  farther  take  notice  of  what  he  thinks  a  most 
extraordinary  blank  in  this  part  of  the  case.  Why  are  no  letters 
by  the  defender  or  Miss  Millar  to  their  own  mother  or  sister 
produced  ?  They  were  examined  as  havers,  and  called  on  to  pro- 
duce all  such  letters,  referring  to  the  pursuer's  conduct ;  and  they 
answer,  that  they  have  none.  But  is  this  by  construction  of  the 
terms,  and  of  the  nature  of  any  letters  written  ?  Or  does  the  de- 
fender mean  that  no  letters  were  written  by  her  to  her  mother 
and  sister  ?  Mrs  Millar's  letters  produced  seem  to  imply,  that 
there  were  such  letters,  and  that  they  did  speak  of  her  husband, 
and  her  own  condition, — as  every  one  must  suppose  they  natu- 
rally would.  If  they  existed,,  and.  have  l>een  destroyed,  that 
should  be  stated.  But  the  Lord  Ordinary  mu!%t  own,  that  at 
present  this  matter  is  left  in  a  very  unsatisfactory  state.  Sutfh 
letters  ought  to  be  by  far  the  most  important  evidence  in  the 
cause.  But  still  the  Lord  Ordinary  could  not  shut  the  door 
merely  on  the  letters  already  produced.  His  own  belief  is,  that 
the  unhappiness  of  the  parties  did  begin  before  they  left  the  Cape, 
but  posterior  to  all  the  letters  written  from  thence,  which  are 
produced ;  and  if  the  averment  were  so  shaped,  they  afford  no 
evidence  against,  it.  The  pursuer's  late  letters  import  this ; 
though  they  by  no  means  admit  that  be  was  ever  deficient  in 
kmdness.     6.  If  the  defender's  case  were  rested  on  the  recent 
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facts  in  this  country,  it  would  be  easily  reached ;  and  the  Lord 
Ordinary  thinks  that,  jmma  faeUt  it  is  very  strong.  For  he 
thinks  it  a  fair  question,  whether  the  pursuer's  conduct  and  treat- 
ment of  the  defender,  on  the  occasion  of  his  going  to  Liverpool, 
does  not  itself  make  a  case  of  ill  treatment,  to  entitle  her  to  a 
legal  separation.  The  whole  of  that  proceeding,  as  proved  by 
the  documents  produced  (the  pursuer  having  agreed  to  admit 
copies  of  the  two  letters  improperly  destroyed),  appears  to  the 
Lord  Ordinary  to  have  been,  in  a  high  degree,  injurious  and  im- 
proper. Whether  it  could  be  justified  or  explained  by  other 
evidence,  he  will  not  presume  to  say.  But  it  would  be  enough, 
in  his  mind,  when  joined  with  the  averments  of  other  ill  usage 
during  the  residence  in  Lothian  Street,  to  make  a  relevant 
case.  The  defender,  however,  will  not  so  plead  her  case,  but 
demands  a  proof  of  all  facts  since  the  constitution  of  the  mar- 
riage. 7.  In  this  state  of  the  cause,  the  difficulties  are  in 
these  two  points: — la.  To  what  extent  a  proof  should  be  al- 
lowed ; — and,  2d,  In  what  manner  it  should  be  allowed.  The 
cause  is  in  its  nature  consistorial,  though  not  so  brought.  The 
Lord  Ordinary  has  no  doubt  of  the  competency  of  defending 
the  decree,  by  offering  such  proof  in  this  action.  But  he 
thinks,  fcom  the  nature  of  the  case,  that  the  proof  should 
be  taken  by  commission,  and  not  by  a  verdict,  according  to  the 
apirit  of  the  statutory  rule  in  all  consistorial  causes.  The  de- 
fender asks  a  judicial  examination  of  the  pursuer.  If  any  such 
proceeding  were  thought  expedient,  the  Lord  Ordinarv  thinks 
Chat  both  parties  must  be  examined.  But  in  so  far  as  the  aver- 
ments may  relate  to  facts,  of  which  there  can  be  no  evidence  but 
the  oath  of  the  partv,  he  doubts  the  competency  of  allowing  the 
examination,  as  well  as  the  expediency  of  such  a  measure  gene- 
rally.- 

Lord  Glenlee  approved  of  more  investigation,  being  of  opinion 
that  if  facts  were  established  which  would  have  authorised  a 
legal  separation,  it  was  not  in  the  pursuer's  power  to  revoke. 

Lord  Meadowbank  concurred  with  Lord  Glenlee,  and  differed 
from  the  Lord  Ordinary  in  regard  to  the  extent  of  proof  that  was 
competent.  Forbearance  and  present  silence  under  injuries,  so 
proper  in  the  married  state,  ought  not  to  deprive  the  injured 
partv  of  recurring  to,  and  founding  on  them  when  the  subsequent 
conduct  of  the  offending  party  became  intolerable.  To  infer 
remission  from  such  forbearance,  would  be  contrary  to  the  well- 
being  of  society.  The  defender  here  distinctly  averred  a  con- 
tinuance of  ill  treatment,  and  she  ought  to  be  allowed  a  proof. 

Lord  Cringletie  agreed  with  Lord  Glenlee  on  the  law  of  the 
case,  but  did  not  think  the  defender's  averments  relevant  to  go 
to  proof.  Her  averments  as  to  the  *'  pursuer's  ungovernable  pas- 
sion and  violence**  were  too  vague,  and  were  not  supported  by 
a  reference  to  any  acts  of  violence. 

Lard  Juitice-Cltrk  observed,  that  as  the  merits  of  the  case 
were  not  then  strictly  before  the  Court,  he  would  reserve  his 
opinion  on  them,  but  he  could  never  hold  that  personal  violence 
was  the  only  legal  ground  for  matrimonial  separation.  A  course 
of  harsh  and  contumelious  usage  might  be  practised  without 
even  raising  a  finger  against  the  injured  party,  which  might  be 
more  harassing  to  the  feelings,  and  more  insupportable  than 
personal  rudeness  offered  in  the  heat  of  passion.  On  this 
point,  he  agreed  with  Lord  Meadowbank,  and  thought  that  the 
defender  was  entitled  to  as  extensive  a  proof  as  she  demanded. 

Lord  Cringletie  did  not  intend  to  sa^  that  personal  violence 
was  the  only  relevant  ground  of  judicial  separation.  He  only 
observed,  that  no  relevant  specific  averments  were  made  here. 
He  did  not  wish  to  debar  the  defender  from  a  proof  of  relevant 
averments. 

The  Court  then  remitted  to  the  Lord  Ordinary  to 

conjoin  the  actionfiy  and  to  make  up  a  record  in  the 

process  of  adherence. 

Second  Division. — Lord  Ordinary,  Moncreiff.— -^c/.  Bu- 
chanan.— AU.  Neaves.— Hugh  Macqueen,  W.S.y  and  James 
Amott,  W.S.,  Agents.— [rr.  H.  D,] 

29tk  February  1832. 
No.  485* — Robert  MsacEa,  Punuer,  v.  William  Pjeddii  & 

F.  Alzxandeb,  Dejenden, 

Partnership— Circitm«aiicf«  m  which  a  Company^  contiiting  q^ 


two  pattnert,  having  futumed  Jour  new  partnen,  tritkout  iHpU' 
laitng  or  entering  in  the  books  of  the  new  Company  any  diiiine- 
tton  in  their  skates  or  liabilities, — the  four  new  partners  vsere  hdi 
not  entitled  to  charge  the  two  members  of  the  old  Company  vith 
the  entire  loss  on  a  transaction  originating  with  the  old  Jirmf 
but  continued  also  in  the  new. 

The  defenders  carried  on  business  as  leather  iner- 
chants,  and  in  1809,  assumed  four  additional  partners. 
Brown  had  dealt  with  the  original  Company,  and  at 
the  date  of  the  new  Company,  owed  a  considerable 
debt,  constituted  by  bills.  Brown  thereafter  failed, 
and  the  whole  members  of  the  new  Company,  in  tenni 
of  a  submission,  agreed  to  share  equally  the  loss  on 
the  principal  of  the  debt,  by  retiring  the  bills.  With 
regard,  however,  to  the  interest  due  on  the  debt  at 
the  date  of  the  new  Company,  a  question  arose, 
whether  the  two  original  members  were  not  bound  to 
relieve  the  four  assumed  partners  of  that  sum.  That 
question  came  into  Court  in  the  present  action  at  the 
instance  of  the  pursuer,  to  whom  the  four  assamed 
partners  had  assigned  their  claim.  The  Lord  Ordi- 
nary pronounced  this  interlocutor : — 

^  •*  The  Lord  Ordinary  (8d  March  1829,)  having  resumed  con- 
sideration of  the  debate,  and  advised  the  process,  finds,  that  at 
1st  January  1809,  the  four  cedents  of  the  pursuer  were  assamed 
as  partners  of  the  Company  of  William  Peddie  and  Cooapany, 
which  bad  previously  consisted  of  the  two  defenders,  and  the 
new  Company  continued  for  two  years  to  carry  on  the  business 
under  the  original  firm,  when  they  agreed  to  dissolve  the  Com- 
pany :  Finds,  that  when  the  four  new  partners  entered  into  tbe 
Company,  there  was  no  stipulation  that  the  transactions  of  the 
two  Companies  were  to  be  kept  separate,  so  that,  for  the  con- 
cerns of  the  old  Company,  the  original  partners  were  alone  to 
be  responsible ;  but,  on  the  contrary,  the  transactions  of  the 
new  Company  are  entered  in  the  boolcs  used  by  tbe  old  Com- 
pany, as  if  no  change  of  partners  had  taken  place,  and  tbe  stock 
in  trade  belonging  to  the  old  Company  is  held  as  now  tbe  stock 
of  the  new  one,  with  all  the  claims  due  to  the  said  old  Com- 
pany by  any  of  their  customers ;  and  further,  the  new  Company 
continued  to  deal  with,  the  customers  of  the  old  Company  as  if 
no  change  had  taken  place  ;  Finds,  that  one  of  these  customen 
was  John  Brown,  shoemaker;  that  a  large  claim  against  bio 
stood  in  the  books  of  the  Company  ;  and  that  a  dispute  having 
arisen  with  him  after  the  dissolution  of  the  new  Company  as  to 
the  amount  of  said  claim,  a  submission  was  entered  into  to  in 
arbiter  as  to  the  amount  of  the  principal  sum  due,  excluding  the 
interest  from  the  said  submission :  Finds,  that  by  the  decree- 
arbitral  pronounced,  the  principal  sum  has  been  ascertained,  and 
decree  given  for  four-fifths  thereof,  payable  by  certain  instal- 
ments, in  terms  of  an  agreement  between  the  parties :  Finds  it 
admitted  in  the  summons,  that  the  parties  have  settled  on  the 
footing  of  each  bearing  an  equal  share  of  the  debt  due  by 
Brown,  as  each  has  drawn  one-sixth  of  the  composition  pay- 
able by  him;  and  it  is  admitted,  that  the  present  dispute  re* 
lates  entirely  to  the  interest  that  was  excepted  from  said  sub- 
mission :  Finds  no  reason  for  holding  that  the  old  Company 
was  to  relieve  the  new  Company  of  any  of  the  claims  compe- 
tent to  them  if  they  should  turn  out  bad,  or  that  a  different  role 
should  be  adopted  as  to  liability  for  the  interest  from  what  has 
been  applied  by  the  parties  themselves  as  to  the  principal: 
Therefore  decerns  against  the  defender,  Alexander,  for  tbe  sum 
of  ^378,  28.,  being  tbe  sixth  part  of  the  aum  of  ^€2268, 12.  & 
advanced  and  paid  by  the  cedents  of  the  pursuer,  as  tbe  amooot 
of  the  debt  due  by  John  Brown,  with  ii)terest  of  the  6rst  sno 
from  17th  November  1824,  till  payment:  Assoilzies  the  de- 
fenders, Forrest  Alexander  and  William  Peddie,  from  tbe  other 
conclusions  of  the  summons,  and  decerns :  Finds  no  expenses 
due." 

Both  parties  reclaimed,  bat  the  Court  adhered. 

Second  Division.— Lord  Ordinary,  Medwyn,-— ifd.  Dean  of 
Faculty  (Hope),  Skene.— ^ft.  Forsyth,  Munro.—J.  S.  1^- 
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ling,  W.S.,  and  W.  Alexander,  W.S.,  Agenti.— R.  Qerk.^ 
[r.  H,  J).] 

I5th  May  1832. 
No.  486. — Elizabeth  Smith  &  Othbbs,  Peihianers, 

Trust — Bankrupt — jf  trustee  under  a  tettlement  having  become 
bankrupt^  and  teqtuttratedy  the  Court  ordained  him  to  denude  of 
the  trust-estate  in  favour  0/ a  judicial  Jactor, 

Referring  to  the  previoas  notice  of  this  case,  (ante^ 
p.  367.)  the  trustee  in  the  sequestration  not  having 
appeared,  the  Coart,  in  terms  of  the  petition, 

**  Decerned  and  ordained  the  said  Oeoi^e  Allan  to  execute  and 
deliver  all  necessary  deeds  and  conveyances  for  denuding  of  and 
making  up  the  heritable  subjects,  vested  in  or  conveyed  to  him 
by  the  trust-disposition  of  the  said  James  Catto,  in  favour  of 
James  Edmond,  as  factor  on  the  said  trust-estate,  with  power 
to  hi m  to  sell  and  dispose  thereof  in  terms  of,  and  for  accom- 
plishing the  purposes  of  the  said  trust-disposition." 

First  Di vision. —^c/.  Rutherfurd.— Inglisand  Donald,  W.S., 
Agents [W,  H,  D.] 

16/A  May  1832. 

No.  487. — R.  AiTKEN,  &c.,  Adoocators,  v.  J.  Reid  (for  Taus- 
T£ES  of  Statute-Lasour,  Glasgow),  Respondent. 

Trust — Expenses. 

Tliis  was  a  circumstantial  case,  in  which  Aitken 
and  others,  creditors  of  the  Glasgow  Statute-labour*< 
Fund,  having  brought  a  claim  against  the  trustees  of 
that  fund,  inter  alioy  upon  the  ground,  that  if  they 
had  managed  it  properly  they  would  have  been  able 
to  satisfy  the  claim  ;  and  being  allowed  a  proof  of  this 
ground  of  action,  in  which  they  failed — they  were 
found  liable  in  expenses* 

Second  Division — Lord  Ordinary,  Medwyn. — Act*  Skene, 
Pyper. — Alt.  Jameson,  Monteith. — D.  Grant,  W.  S.,  and  Camp- 
bell &  M'Dowall,  W.S.,  Agents— [IT.  H.  D,'\ 

17th  May  1832. 

No.  488. — Mrs  Crawfurd  &  Others,  Petitioners,  v,  Wil- 
liam BfiNNKT  (Crawturd  &  Co.*s  Trdstee),  Respondent. 

Process — Record-~»  Opening  up— ^  closed  record  allowed  to  be 
opened  up,  on  pojfment  of  the  eaepenses  subsequent  to  closing. 

John  Crawfurd  died,  leaving  by  a  settlement  1811, 
his  widow  and  three  sons  his  executors.  He  and  his 
wife  had  previously  (1808)  executed  a  mutual  trust- 
deed.  On  his  death,  his  sons  intromitted  with  his  es- 
tates— traded  under  the  firm  of  Crawfurd  and  Com- 
pany— were  sequestrated,  and  Bennet  appointed  trus* 
tee  on  their  estates.  The  widow  and  younger  chil- 
dren, founding  on  the  deeds  of  1808  and  1811,  lodged 
claims  of  preference  in  the  sequestration,  which  were  re- 
jected by  the  trustee.  They  then  presented  a  petition  and 
complaint  to  the  Court,  which  was  remitted  to  the  Lord 
Ordmary  to  prepare  a  record,  in  which  the  petitioners 
founded  only  on  the  deed  of  1811.  Cases  having  been 
order'ed,  they  then  founded  also  on  the  deed  of  1808, 
which  being  objected  to,  the  Court  ordered  the  case 
to  be  withdrawn,  and  a  new  one  applicable  to  the 
record  to  be  lodged.  The  petitioners  then  applied  to 
have  the  record  opened  up,  and  an  amendea  one  al- 
lowed— stating,  that  it  had  been  prepared  while  they 
had  not  the  means  of  fully  ascertaining  the  extent  of 
their  rights, — and  ofiPering  to  pay  expenses..  The  mo- 
tion was  opposed  ;  but  the  Court  granted  the  appli- 
cation, upon  payment  of  the  expenses  since  the  cbte 
of  the  closing  of  the  record. 


First  Division.— itfd.  Skene,  &c. — Alt.  Dean  of  Faculty 
(Hope),  &c.— J.  Thorbum,  S.S.C.,  J.  Balfour,  W.S.,  Gib- 
son-Craig, &  Wurdlaw&  Dalziel,  W.S.,  Agents. — B.  Clerk.— 
[IF.  H.J).] 

I9//1  May  1832. 

No.  489.— A.  Gibson,  Complatner,  v.  H.  Stephenson,  &e., 

Respondents. 

Process — Reoord — Appendix—^  party  having  reclaimed  to  the 
Court  upon  an  incidental  point  in  a  cause,  before  the  record  was 
closed,  and  ap]tentted  to  his  note  all  the  papers  in  it  printed ;  and 
the  record  having  subsequently  been  closed  on  these  jtapers,  with- 
out alteration — Held  competent  and  sufficient,  in  a  second  re- 
daiming  note  on  the  whole  cause,  to  refer  to  the  papers  as  previ" 
ousljf  appended  to  the  first  reclaiming  note. 

Second  Division. -— ^c/.  Dean  of  Faculty  (Hope.) — AH. 
Rutherfurd._J.  Wight,  W.S.,  Pearson,  Wilkie  &  Robertson, 
W.S.,  Agents [H^.H.JJ.] 

Act  of  sederunt. 

10th  July  1832. 

No.  490. 

Act  to  regulate  the  rotation  and  business  of  the  five  Permanent 
Lords  Ordinary  in  the  Outer-House. 

The  Lords  of  Council  and  Session,  on  the  above 
date,  recalled  the  Act  of  Sederunt  of  20th  November 
1830,  for  regulating  the  "  Rotation  and  business  of 
the  Lords  Ordinary  in  the  Outer-House,"  and  enacted 
and  declared.  That  from  and  after  the  12th  day  of 
November  next,  and  during  the  subsistence  of  the 
Act  of  Parliament,  I.  William  IV.  c  69,  or  until 
otherwise  provided  for, — 

w  ki  Tou-  ^'  '*  ^^^  ^^  ^^®  ^^^^  senior  Permanent  Lords 
tion^  of^  Senior  Ordinary  shall,  in  his  turn,  officiate  as  Ordinary 
p^rmancrit  for  the  week  in  the  Outer- House,  and  upon  oaths 
and  witnesses,  banning  with  Lord  Medwyn,  of 
the  Second  Division,  for  tbe^rsf  week,  as  the 
Lord  Ordinary  in  the  Outer- House  then  in  rotation ;  Lord  Ful- 
lerton,  of  the  First  Division,  for  the  second  week ;  Lord  Mac- 
kenzie, of  the  Second  Division,  the  third  week ;  and  Lord  Core* 
house,  of  the  First  Division,  the  fourth  week  ;«-Lord  Medwyn 
the  following  week,  and  so  on  in  time  coming,— a  Permanent 
Lord  Ordinary  of  the  one  Division  being  always  succeeded  bv  a 
Permanent  Lord  Ordinaiy  of  the  other  Division  alternately ; 
but  with  power  to  anv  of  the  other  Permanent  Lords  Ordinary 
when  in  the  Outer- House,  to  take  the  oaths  of  witnesses  and 
havers. " 

Order  of  cat.  H*  "  The  said  four  senior  Permanent  Lords  Or- 
ifDg  ILumI.  dinaiy  shall  call  their  respective  Hand- Rolls  each 
rolls.  week,  as  follows,  viz. — The  senior  Lord  Ordinary 

of  the  First  Division,  upon  Tuesday,  Wednesday,  Thursday,  and 
Friday;  the  second  Loid  Ordinary  of  the  said  Division,  on  Wed- 
nesday, Thursday,  Friday  and  Saturday ;  the  senior  Lord  Ordi- 
naiy of  the  Second  Division,  on  Tuesday,  Wednesday,  Friday^ 
and  Saturday; — and  the  second  Lord  Ordinary  of  the  Second 
Division,  on  Tuesday,  Thursday,  Friday,  and  Saturday.  Each 
beginning  at  Nine  o^clock  in  the  morning." 

Roib  which  ^^^'  **  ^^^  l^T^  Ordinaiy  officiating  in  the 

etch  I»r«i  Or.     Outer- House  for  the  week,  shall  call  the  Regu- 

"'^rTihrSilirL  J*^on-^i*»  and  the  Roll  of  Advocations  and 
wee  •  a  ca  Suspensions,  on  the  first  day  of  his  officiating  inr 
the*  Outer- House,  and  the  Ordinary  Action- Roll  on  the  second 
day  of  his  so  officiating ;  with  power  to  call  his  Hand- Rolls  also 
on  either  of  these  days,  if  time  permit,  and  his  continued  causes, 
as  well  as  his  Hand- Rolls,  on  the  third  and  fourth  days  of  his 
so  officiating  in  the  Outer-House ;  with  power  also  to  the  Lords 
Ordinary  belonging  to  either  Division,  to  call  a  Regulation- 
Roll  daily  for  their  respective  Divisions,  on  each  of  the  last 
nine  Sederunt  Days  of  the  Winter  Session,  and  last  seven  Se- 
derunt Days  of  the  Summer  Session,  as  at  present.^ 


Lords      OrdU 
nsry. 
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noii,*»hich  IV.  "  The  junior  Permanent' Lord  OfiHnary 

Junior  PrrnM.  giiall  call  his  roll  of  Finit  Division  Redactions, 
Srna'ry^r.i?'"  and  his  Hand-  Roll  of  First  Division  Causes,  upon 
call.  Tuesday;  those  of  the   Second   Division  upon 

Wednesday:  his  Roll  of  Teind  Causes  upon  Saturday;  and 
his  Continued  Causes  of  both  or  either  Division  upon  Thurs- 
day»  aiid  also  upon  Saturday  after  the  TiMiid  RolV— beginning 
at  Nine  o'clock  in  the  morning." 


STATUTES. 


No.  491. 


An  Jet  for  nllerins  and  amending  an  Act  pasted  in  the  present 
Stsnon  of  Parliament ^  fitr  the  preDenlion,  as  Jar  as  may  he 
possible,  of  the  diseote  called  the  Cholera,  or  Spasmodic  or  Indian 
ChotetOjin  Scotland, 

L2  William  IV.  c  zxviL_9M  AprU  1882.] 

Thi8  Statute,  affcer  referring'  to  an  Act  passed  in 
the  present  Session  of  Parliament,  (2  W.  IV.  c.  11,) 
intituled  an  Act  for  the  prroentiofh  as  far  as  may  be 
possible,  of  the  Disease  caUed  the  Cholera^  or  Spasmodic 
or  Indian  ChuUray  in  Scotland,  and  stating,  that  it  had 
been  found  that  certain  of  the  provi8ions  in  the  said 
Act  contained,  were  defective,  and  that  it  was  expe- 
dient that  the  same  should  be  altered  and  amended^ 
Enacts, 

I,  f<  That  all  atid  everythe  ezptnses  which  may  boreasonably 
and  properly  incurred  in  carrying  iato  effect  any  order  or  orders 
of  his  Majesty's  Most  Honourable  Privy  Council  so  to  be  made, 
as  is  in  the  said  Act  provided  or  sanctioned,  after  they  are  in- 
curred by  any  such  order,  shall,  whenever  the  occasion  of  such 
AMPMmenti  f»r  expense  has  arisen  within  any  city,  bur^h,  or 
4rrr4))T>R  n«ci4*  town,  OT  adjacent  districts  having  alocalEsta- 
Htr  ♦^*''*'"**:*  blishment  of  Police,  be  levied  and  defrayed  by 
w'iihin  *Burf b'r^     a  Special  Assessment  to  be  made  from  time  to 

time,  and  as  occasion  may  require,  for  this  pur- 
pose, by  authority  of  the  Magistrates  of  such  city,  burgh,  or 
town,  upon  the  persons  or  properties  within  the  same,  or  witbiit 
the  adjacent  districts  which  are  now  assessed  for  purposes  of 
Police,  and  that  according  to  the  rules,  methods,  and  proportions 
hitherto  observed  in  such  places,  in  collecting  such  Police  As- 
sessments :  Provided  always  that  the  bounds  of  the  Edinburgh 
Police  shall  not,  for  the  purposes  of  this  and  the  said  recited 
Act,  be  held  to  extend  over  any  part  of  the  parish  oi South  Leith  / 
and  that  whenever  the  occasion  of  expense  shall  arise  in  any 
burgh,  not  having  a  Local  Asseaanent  for  Police,  (whether  the 
same  shall  be  a  royal  burgh,  or  burgh  of  regality,  or  barony,  proo 
vided  it  have  a  local  magistracy  regularly  constituted  X  or  Mana- 
gers legally  authorised  to  act  in  place  of  such  Magistrates,  the 
sums  necessary  for  defraying  the  same  shall  be  levied  by  a  Spe- 
cial Assessment,  to  be  made  from  time  to  time,  as  the  emergency' 
of  the  case  may  require,  by  authority  of  the  said  Magistrates, 
upon  all  dwelling  houses  within  the  same,  rated  to  any  General 
or  Local  Tax  or  Assessment  whatsoever,  at  a  yearly  value  of  Five 
Pounds  or  upwards,  and  upon  all  bouses,  shops,  warehouses, 
conntinghouses,  and  manufacturing  premises  not  rated  to  any 
such  Tax  or  Assessment,  as  shall  either  be  let  for  a  rent  of  Seven 
Pounds  or  upwards,  or  proved  or  admitted,  where  not  so  let  or 
rated,  to  be  of  that  yearly  value, — one  half  of  all  such  Assessments 
to  be  paid  by  the  occupants,  and  the  other  half  by  the  owners 
of  all  such  tenements." 

AMefimcnU  II.  "  That  where  the  occasion  of  expense  shall 

bow  i«  be  leTl.    ^yig^  ji,  n^y  landward  parish,  (or  in  the  landward 

llntiwani  P*.  P^*"^  ©^  ""X  Parish,  conuining  any  bunjh  or  part 
ttihe».  of  a  burgh),  the  sums  necessary  ror  defraying  the 

said  expense  shall  be  levied  by  a  Special  Assessment,  to  be 
from  time  to  time  made  by  the  Heritors  or  their  Special  Man- 
datories of  such  parish  or  landward  part  of  a  parish,  upon  the 
owners  and  occupants  of  the  lands,  houses  and  other  heritages 
within  the  said  pari^rs,  or  landward  part  of  a  parish,  at  a  meet- 


ing .to  be  ciiHed  by  the  said  Heritors  or  aay  two*  of  tbeir  niuii. 
ber,  or  by  the  Minister  of  the  parish,  or  by  the  Secretary  or 
other  Officer  of  any  Board- of  Health,  eetabUahed  or  authorised 
to  act  within  the  said  parish  by  his  Majesty's  most  Uonourable 
Privy  Council,  upon  a  netiee  iji  seven  free  days,  to  be  inti- 
mated  within  the  Parish  Gborch  on  the  Sunday,  while  the  coa> 
gxegation  is  assembled ;  and  ako,  by  affixing  a  written  notice 
on  the  doors  of  the  said  Church,  which  Heritors  ^or  their  Spe- 
cial Mandatories)  shaU,  at  their  first,  or  at  any  adjourned  meet- 
ing,  make  the  necessary  Assessment  upon  the  real  rent  or 
Tiro.thlrdi  of  annual  value  of 'th^  said  lands,  houses  and  other 
th«  Aue»u.  heritages  (except  heusesX  to  be  made  on  tbe 
i!!7nd"mnd  owners,  anid  one-third  on  •  the  occupants,  and  ooe 
otb«r  Heii.  half  of  the  Assessment  on  houses  to  be  made  oa 
**seSi  the  owners,  and  ooe  half  on  the  occupants :  Pro- 

vided always,  that  no  such  Assessment  shall  be  charged  or  levi- 
ed  upon  any  house,  within  such  parish  (being  the  only  heritable 
property  owned  or  occupied  within  the  same  by  the  parties), 
unless  the  same  be  either  rated  to  some  public  or  local  tax  at  t 
yearly  value  of  Five  Pounds,  or  be  let  for  a  rent  of  Six  Poonds 
or  upwards,  or  be  proved  or  admitted,  where  not  so  rated  or  let, 
to  be  of  the  value  last  mentioned :  Provided  also,  that  tbe 
whole  Assessments  herein  before  mentioned  may  be  levied,  ia 
the  first  instance,  from  the  occupants  of  the  premises  in  ques- 
tion (if  the  rent  payable  by  them  for  the  current  term  shall  not 
have  been  paid  at  the  time  of  such  levy),  the  said  occupants 
being  entitled  to  retain  the  owoots'  proportion  of  the  same  from 
the  rents  then  due  to  the  said  owners  :  Provided  also»  that  not- 
withstanding the  existence  of  certain  burghs,  or  parts  of  bur;b«, 
and  of  local  Assessments  for  Police  within  the  Barony  Parish 
of  Gla^ouf,  the  whole  of  that  pariah  shall,  for  the  purposes  of 
this  and  tbe  saidTecited  Act,  be  held  to  be  one  landward  y^ 
rish,  and  shall  be  liable  to  be  assessed  as  sucb»  and  not  othtr- 
wise.** 

Attihmity.  up^  III.  *'  That  the  Aasessment  List,  or  Table  of 
on  which  Particular  Charges,  duly  signed  by  the  acting  Chief 

S13l.%n d'^lX  Magistrate  of  any  Burgh,  or  by  the  Preses  or 
hgi-nceferfed.  Secretary  of  any  meeting  of  Heritors,  shall  be  a 
sufficient  warrant  to  the  Collectors  appointed  by  them  respec- 
tively, to  demand  and  levy  the  suma  specified. in  such  Lists  from 
the  individuals  there  chai^d  respectively  with  the  same,  and 
the  return,  or  certificate  of  any  such  Collector,  purporting  that 
such  payment,  though  demanded,  has  not  been  made,  shall,  wbea 
exhibited  to  any  Magistrate  of  a  burgh  by  the  Collector  for  that 
burgh,  or  to  tbe  Sheriff  or  Sheriff-substitute  of  any  County  by 
the  Collector  for  any  landward  parish,  or  part  of  a  parish,  in 
such  county,  be  an  authority  to  such  Magistrate  or  Sheriff,  to 
issue  his  warrant  for  poinding,  and  other  diligence,  agunst  tb« 
persons  or  moveables  of  the  individuals  so  failing  to  pay  witfain 
ten  days  after  the  issuing  of  such  warrant,  in  tbe  same  manner 
and  to  the  same  effect,  in  all  reapecta  aa  is  now  competent  for  tbs 
levying  of  Assessed  Taxea." 

Po»f  r  to  ap.        IV.  "  That  it  shall  be  competent  to  any  person 
p«ai>  who  may  think  himself  aggrieved  by  any  such  As- 

sessment, to  appeal  against  the  same  to  the  next  ensuing  Quarter 
Session  of  the  Justices  that  may  be  held  for  tlie  county,  not  les 
than  six  days  after  the  lodging  of  such  appeal,  aod  notice  tbereof 
to  the  Collector,  who  shall  then  hear  and  &ttiUy  determine  upoa 
the  merits  of  any  such  appeal,  and  whose  sentencea  shall  net  be 
liable  to  any  process  of  review.*' 

V.  "  That  in  all  burghs  or  parishes  where  tbere  are  Asksi* 
ments  for  relief  of  the  poor,  it  shall  be  cosfipetent  to  the  Magis- 
trates of  such  burghs,  and  to  the  Heritors  of  auch  parishes  re- 
spectively, to  levy  and  collect  the  Asaessmenta  authorised  bj  tie 
former,  and  by  tms  present  Act,  from  the  same  persons  and  pro- 
Power  to  ie»y  pcrties,  and  in  the  same  way  and  manner,  and  by 
and  eoiicet  Ac  the  same  rules  and  methoda,  in  all  respects,  as  hvn 
(h^mVn^er  o?  ^^^^  ""^  *^  observed  witWn  tbe  aaae,  for  lerj- 
AMMcoMuti.^  iog  snd  collecting  such  AfiseaaoBenta  for  tbe  poor, 
ftir  th«  relief  whenever  it  shall  appear  to  the  said  Magistrates  or 
Of  the  poor.  Heritors,  to  be  more  just  and  expedient  to  adopt 
such  rules  and  methods,  than  to  put  in  eScecutioo  any  of  the 
modes  of  Assessments  herein  before  aMowed  or  directed." 
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iiuuad  of  the  y  |.  («  Xbat  in  all  landward  iwriabes  and  land- 
S^ciTul^  ward  parts  of  parishes,  oootaiuing  any  burgh  or 
luihoiiMd  to  burghs,  or  any  part  or  parts  of  any  buigh  or  burghs, 
tbiTor'recited  *^  *^"^^  ^®  competent  to  the  Heritors  of  such 
Act*  Heruort  parishes,  or  landward  parts  of  parishes,  or  their 
May  mik«  tli«  special  Mandatories,  (in  ease  it  shall  appear  to 
iSTTmiiS  ■uch  Heritors,  or  their  apecial  Mandatmries,  just  or 
ii«reiii  auu  expedient  so  to  do,)  instead  of  putting  in  execu- 
ticwed-  jj^j,  j^^y  Q|p  either  of  the  modes  by  which  the  As- 

sessments authorised  to  be  made  by  this,  or  the  said  recited  Act, 
arc  herein  before  allowed,  or  directed  to  be  made,  to  make  the 
same  Assessments  in  manner  following,  (that  is  to  say,  upon 
lasd  according  to  the  valued  tent  of  the  same,  and  upon  booses 
according  to  the  yeariy  value  set  on  such  houses  by  the  latest 
Assessment  of  the  house -tax,  and  in  the  following  proportions) ; 
videlicet,  for  every  such  assessment,  to  the  amount  of  One  Shilling 
Sterling  upon  One  Hundred  Pounds  Scots  of  valued  rent,  an  As- 
sessment shall  be  laid  upon  the  rent  or  yearly  value  of  houses  so 
ascertained,  at  the  rate  of  Twopence  Sterling  in  the  Pound  of 
such  rent  or  yeariy  vnkie,  and  so  in  proportion  for  any  greater  or 
less  sum.*' 

Corrert  IMtM  VII.  "  That  the  Collectors  of  the  Cess,  and  the 
0/  Houftci  and  Assessors  of  the  house-tax,  shall,  if  required  bjr  the 
roll  ef  ▼allied  Heritors  aforesaid,  furnish  the  said  Heritors  with  a 
iJi5Ied**bj  Ail  copy  of  the  roll  of  valued  rent,  and  the  list  of 
•MMora  and  bottses  astaased  to  the  house- tax,  within  the  land- 
Coiicctora.  ^^^  parishes,  or  -porta  of  landward  parisbea  afore« 

said.'* 

VIIL  "  That  it  shall  be  in  the  power  of  the 
^aMTSa  Magistrates  and  Heritors  hereby  authorised,  to 
<icenpted  make  the  Assessment  herein  before  mentioned,  to 

from  AwM       exempt,  either  wholly  or  in  part,  from  their  opera- 

menu.  ,.^_      '^      i_  '      r *i7^s        •  _.        

don,  Bttch  persona,  aa  from  their  circumataneea, 
seem  entitled  to  such  exemption,  and  also  such  peraons  in  the 
said  burghs  or  parishes  as  may  have  already  voluntarily  advanced 
and  contributed  sums  of  money  for  the  objects  and  purposes  by 
this  Act  contemplated,  beyond  other  persons  in  the  said  burghs 
or  parishes,  and  that  according  to  the  sound  discretion  of  such 
Magistrates  or  Heritors :  Provided  always,  that  in  case  of  any 
alleged  abuser  or  erroneous  exercise  of  such  power,  or  relief,  or 
exemption,  it  shall  be  conH>etent  to  any  person  aggrieved,  to  ap- 
ply to  his  Majesty's  Most  Honourable  Privy  Council,  who  shall 
forthwith  issue  their  orders,  correcting  and  rectifying  such  error 
or  abuse.** 

Burgbi  and  '^'  "  '^'^  nothing  herein  contained  shall  be 

Paritbcs  may  held  to  prevent  the  Heritors  oi  any  parish,  or  the 
combina  and  Magistrates  of  any  burgh,  from  concerting  and 
act  .n  cor.c^rt  ^^^^  j^^  „  conjunction"  with  the  Heritora  of  any 
adjoining  parish  or  parishes,  or  with  the  Magis- 
trates of  any  burgh  lying  wholly  or  partly  within,  or 
ointiguous  to  any  such  parish  or  parishes,  for  the  purpose  of 
taking  measures  for  their  common  relief  and  protection,  from  the 
disease  or  infection  above  mentioned,  and  raising  a  joint  fund,  by 
meana  of  the  Assessments  herein  before  provided,  for  defraying 
the  expenses  of  such  measures  as  it  may  be  proper  and  expedient 
for  them  thus  to  adopt  in  common.** 

Maeistratef  ^'  "  '^^•^  **  *^^^  ^  lawful  for  the  Magistrates 

Ac,  may  bor.  and  Heritors,  and  others  hereby  authorised,  to  im- 

row  money  to  pose  and  levy  the  Assessments  herein  before  men- 

effJet  ^ordexa  tinned,  to  borrow  such  rams  of  money  as  may  be 

of  prtv7  indispensibly  necesssry  for  canying  into  effect  the 

Council.  Q^^„  ^f  t|j^  ^^  H^os^  Honourable  Privy  Coua- 

cil,  and  for  that  purpose,  to  assign  andimpledge  the  said  Assess* 
ments  to  the  lenders  thereof,  in  security  for  their  repayment." 

Former  Act  to  XI<  "  That  the  provisions  of  the  said  recited 
•utMitt  unitfM  Act,  except  in  so  far  as  altered  or  superseded  by 
wb«r«  altered.  ^^^  present  Act,  shall  continue  and  remain  in  force 
to  all  intente  and  pnrposes,  atid  as  fully  in  all  respects  as  if  this 
Act  had  not  been  passed.'* 

Aitnameots  ^^^  "  '^^^^  where  any  Assessment  shall  have 

made  «nder  It    been  actttallv  made  under  the  said  recited  Act,  it 

rS  *iKjct"****  '^^  ^  lawful  for  the  parties  by  whom  such  As- 
°    *       *  sessment  had  been  so  made,  to  follow  out  and 

make  effectual  the  same,  any  thing  herein  contained  to  the  con- 
trary notwithstanding.'* 


with  other 
BurK^a  or 
Pteriibct. 


No.  402. 
An  Jtcifir'tttaking  provUionfor  ike  di»paich  of  ike  bmnnut  now 
done  b^  ike  Cmrt  of  Exchequer  itt  SeiOiand. 

[2  WiUiam  IV.  c.  54 23d  June  1832.] 

This  Statute,  after  referring  to  an  Act  parsed  in  the 
aixlbyear  ef.the  reign  of  Queen  Anne^  intituled  An  Act 
for  settling  and  establishing  a  Comt  of  Excheouer  in 
the  North  part  o/*  Great  Britain  called  Scutlana  :  And 
an  Act  passed  in  the  forty-eighth  year  of  his  Majesty 
King  George  the  Third,  intituled  An  Act  for  enabttug 
his  Majesty  to  grant  annuities  to  the  Judges  of  the 
Court  of  Sessiony  Justiciary^  and  Exchequer  of  Scot- 
land, upon  the  resignation  of  their  qfftces :  And  an 
Act  passed  in  the  first  year  of  the  reign  of  bis  pre- 
sent Majesty,  intituled,  An  Act  for  uniting  the  bejujits 
of  Jury  Trials  in  Civil  Causes  xvith  the  ordinary  Juris- 
diction  of  the  Court  of  Session,  and  for  making  certain 
other  alterations  and  reductions  in  the  Judicial  Esta* 
Uishments  in  Scotland,  EoactSy 

Mo  Sucenaort  ^'  **  '^^*^  ^^  •"^  ^^^  '^®  passing  of  this 

tube  aiipoinicd  Act,  upon  the  retirement  or  deceuse  of  the  pre- 
to  tbt  pmeot  sent  Lord  Chief  Baron,  or  any  of  the  present  Ba- 
^'^*-  fQDg  Qf  the  said  Court,  no  successors  shall  be  ap- 

pointed to  their  rsapeotiye  dffioes." 

Diaeharre  of  ^^'  "  '^^•*  ^^  •"*^  ^^^  ^^®  retirement  or 

DutiM  of  tbe  decease  of  any  of  the.  existing  Judges  of  the  said 

Court  upon  Court  of  Exchequer,  all  the  judicial  and  other  du- 

dTA"*?? "Lr  ties  now  discharged  by  the  said  Court,  or  by  any 

raverMl  Ba.  of  the  Judges  thereof  shall  be  discharged  by  the 

tutu.  remaining  Judges  of  that  Court,  or  the  last  re* 
maining  Judge  thereof,  as  the  case  may  be." 

After  Retire-  ^^^*  "  '^^^  ^^^  •"**  ■^**'^  '^®  retirement  or 
B«Dt  orDaatb    decease  of  the  last  remaining  Baron  or  Chief  Ba- 

^  ^^d'V  **"  "*"»  ^^  ^®  duties  and  powers  which  are  by  this 
bedUcbarsed^  Act  directed  to  be  discharged  and  performed  by, 
by  a  Jttds*  uf  and  vested  in  such  last  rematning  Baron  or  Chief 
^Cmirt  of  Baron,  shall  be  transferred  to,  discharged,  and  per. 
formed  by  and  vested  in  such  one  of  the  Judges 
of  the  Court  of  Session  (such  Judge  not  being  one  of  llie  Judges 
of  the  Court  of  Justiciary)  as  his  Mi^ty  shall  firam  time  to 
time  be  pleased  to  name ;  and  such  Judge  shall  hare  full  power 
and  authority  to  try  all  such  Salts  and  Causes  in  tbe  said  Court 
of  Exchequer,  either  in  termor  out  of  term,  as  he  shall  ap- 
point :  Provided  nevertheless,  that  nothuig  in.  this  Act  con- 
tained shall  abridge  or  alter  the  jurisdiction  or  powers  of  the 
said  Court  of  Exchequer." 

Power  slven  to  ^^'  **  *^^^  '^^  **  *"y  **°*®  *^'^*'  the  passing  of 
Judge  of  tbe  this  Act,  the  number  of  ^e  Barons  of  the  said 
Court  of  Ses.  Court  shall  be  reduced,  or  after  the  retirement  or 
\v^ruin?ro"'is.  decease  of  the  last  remaining  Baron  as  herein, 
•oiiig  Uouiini**  before  mentioned,  then  and  in  such  case  it  shall 
''^*'  and  may  be  lawful,  during  the  indisposition  or 

absence  of  the  Baron  and  Barons  of  such  Court  to  which 
the  same  shall  be  reduced,  or  of  the  Judge  of  the  Court  of 
Session  to  be  appointed  to  try  the  Suits  and  Causes  in  the 
said  Court  as  herein-before  mentioned,  to  and  for  the  Judge 
of  the  Court  of  Session  officiating  as  Lord  Ordinary  upon 
the  Bills  for  the  time  being,  to  grant  warrant  for  the  is- 
suing of  all  commissions  to  find  debts,  and  fiats  for  tbe  is- 
suing of  all  writs  and  extents,  aid  other  process  issuable  out  of 
the  said  Court  of  Exchequer,  and  also  to  revise  such  signatures 
for  the  granting  of  Crown  Charters,  as  may  be  of  an  urgent 
nature  and  require  dispatch,  in  like  manner  and  to  as  full  force 
and  effect  as  the  Lord  Chief  Baron  or  other  Barona  of  the  said 
Court  are  now  by* law  authorised  to  do;  any  law,  practice,  or 
custom  to  the  contrary  hereof  iu  anywise  notwithstanding." 

A  b  An  ^*  "  '^^^^  ^^^  ^^  '^^^^  ^^^  passing  of  this 
Miiti^  to  be  Act,  the  said  provision  in  the  said  recited  Act  of 
granted  to  tiie    the  forty-eighth  year  of  the  reign  of  His  late  Ma- 

Mtatf  SactfOi.     i^^^y  ^"*^  George  the  Third  contained,  making 
fifteen  years  ofiidal  service  or  some  permanent 
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infirmity,  a  necessmy  condition  to  the  granting  the  annuities  or 
yearly  sums  of  money  therein  mentioned,  shall  not  extend  to  the 
present  Lord  Chief  Baron  of  the  said  Court  or  to  the  other 
present  Barons  of  the  said  Court  who  shall  resign  their  offices : 
rrovided  nevertheless,  that  the  annuity  or  yearly  sum  of  money 
to  be  granted  to  the  said  Lord  Chief  baron  by  virtue  of  the  said 
Act  or  of  this  Act,  shall  not  exceed  the  sum  of  Two  Thousand 
Pounds  per  annum ;  and  that  the  annuities  or  yearly  sum  of 
money  to  be  granted  to  each  of  the  other  Barons  who  shall  re- 
tire, shall  not  exceed  One  Thousand  Five  Hundred  Pounds  per 
annum," 

Salary  Co  VL  ''  That  in  consideration  of  the  services  to 

Judg«  of  th«  be  performed  by  the  Judge  of  the  Court  of  Ses- 
^'to^be^Z-  *^®"*  ^^  whom  the  duties  and  powers  of  the  pre- 
p^nttd  In  sent  Lord  Chief  Baron  and  Barons  of  Exchequer 

place  or  the  are  to  be  transferred,  it  shall  be  lawful  for  His 
SeqSr?  Majesty  to  grant  warrants  for  paying  to  the  said 

Judge  a  salary  or  yearly  sum  of  money  not  exceed- 
ing the  sum  of  Six  Hundred  Pounds :  which  sum  of  money  shall 
be  payable  out  of  the  same  fund  from  which  the  salaries  of  the 
present  Lord  Chief  Baron  and  other  Barons  are  now  payable." 


HOUSE  OF  LORDS. 

Uth  May  1832. 

No.  49d.-^MaRDO  Mackenzie,  Appeiiani,  v.  HcroH  Roeb, 

Retpondenim 

Fishings. 

Tliii  case  is  reported  ante,  Vol.  IV.  p.  447.  On 
moving  an  affirmance  of  the  judgment  of  the  Court 
below,  the  Lord  Chancellor  observed, 

My  Lords,  this  case  stood  over  for  farther  consideration,  and 
daring  the  interval,  it  was  suggested  that  it  might  be  fit  to  look 
at,  and  to  examine  one  of  the  deeds.  I  do  not  know  whether  I 
was  not  the  individual  who  suggested  that  a  word  which  had 
been  read,  and  understood  to  be  pitcaHonibut,  on  which  a  good 
deal  turned,  might,  when  the  deed  was  examined,  be  found  to 
be,  not  pucaiivnibuiy  but  potestatibus.  I  understand  the  examin- 
ation to  confirm  that, — ^that  the  word  is  poteHatibu*.  That  is  not 
the  sole  ground  on  which  I  shall  now  move  your  Lordships  to 
give  judgment ;  but  it  does  confirm  the  arguments  which  lead  to 
that  conclusion.  I  should  bnmbly  move  your  Lordships  that 
the  decision  of  the  Court  below  in  this  case  be  affirmed ;  but  in 
the  circumstances  of  the  case,  I  should  not  press  on  your  Lord- 
ships the  propriety  of  giving  any  costs  in  this  case. 

Judgment  affirmed  accordingly. 


25M  June  1832. 

No.  494. — Alexander  Baillte,  Appellant,  v.  MABGAasr 

Geant,  Retpondeni. 

Bankrupt — Sequestration—^  person  having  incurred  a  debt  tome 
years  before  he  engaged  in  trade,  and  having  continued  in  trade 
far  about  a  year,  and  tlien  relinquished  it  entirely  for  nine  years, 
without  discharging  the  said  debt — Held,  (affirming  the  Judg^ 
ment  of  the  Court  of  Session,)  that  the  creditor  was  entitled  to 
sue  otU  sequestration  against  him,  although  he  alleged  that  no 
debt  incurred  in  trade,  or  during  his  continuance  in  trade,  was 
pressing  upon  him. 

In  1819,  Baillie  engaged  in  trade  as  a  spirit  dealer, 
and  continned  in  business  for  about  the  period  of  a 
year.  By  decreet-arbitra],  in  October  1812,  he  stood 
indebted  to  Miss  Grant  in  the  sum  of  £1197,  15.  3., 
on  account  of  intromissions  with  an  estate  partly  be- 
longing to  her.  Miss  Grant,  in  September  1829^ 
raised  letters  of  horning  and  caption  against  him  for 
payment  of  the  principu  sum  in  the  decree,  and  inte- 
rest from  its  date ;  and  he  having  retired  to  the  Sanctu- 
ary a  short  time  before  the  diligence  was  raised,  the 


present  petition  for  sequestration  against  him  was 
presented  under  54* Geo.  III.  cap.  137,  sect.  15,  16  and 
66.  The  petitioner's  averments  were, — I.  That  the 
respondent,  retaining  the  funds  found  due  to  the  peti* 
tioner  by  the  decree t-arbitral,  and  the  periodical  in- 
terest thereon  in  his  own  hands,  betook  himself,  in 
the  year  1819,  to  the  business  of  a  grocer  and  spirit 
dealer,  in  conducting  which,  he  applied  the  petitioner's 
funds, — these  funds  having  been  mixed  up  with  those 
belonging  to  the  respondenU— IL  That  the  debta 
contracted  in  that  business  were  not  yet  paid,  nor 
the  business  wound  up ;  in  particular,  that  the  peti* 
tioner's  debt  had  never  been  paid.— III.  That  the 
petitioner  had  raised  ultimate  diligence  against  the 
respondent,  which  was  defeated  by  his  previously  re- 
tiring to  the  Sanctuary,  and  had  also  been  obliged 
to  adjudge  a  house  belonging  to  him.  The  re^oo- 
dent's  counter  averments  were, — I.  That  the  respon- 
dent had  counter-claims  against  the  petitioner,  amount- 
ing to  more  than  the  sum  m  the  decree t-arbitrai :  That 
the  respondent  engaged  in  trade  in  1819,  and  abandon- 
ed it  in  1820 :  That  neither  before,  nor  since,  had  he 
ever  engpaged  as  a  merchant  or  trader  in  any  occupa- 
tion or  profession  set  forth  in  the  Act  54  Geo.  III. 
as  inferring  liability  to  sequestration. — II.  That  when 
he  abandoned  busmesa  in  1820,  it  was  completely 
wound  up,  all  the  debta  contracted  in  it  paid,  and 
none  were  now  pressing  upon  him,  nor  had  been  due 
for  nine  years. — III.  That  the  petitioner  had  retired 
to  the  Sanctuary  before  the  petitioner's  diligence  was 
raised.  The  petitioner  pleaded, — I.  *<  It  will  not 
prevent  the  law  (of  seauestration)  from  attaching  to 
a  person  that  he  has  relinquished  trade,  if  hia  insol- 
vency is  occasioned  by  his  transactions  as  a  trader, 
or  if  the  debt  of  the  petitioning  creditor  arose  in  the 
course  of  his  former  occupation,  or  even  if  the  debts 
then  incurred  are  still  undischarged."  II.  BelU  5thed. 
p.  316. — II.  It  is  not  necessary  to  authorise  seques- 
tration against  a  person  who  has  been  engag^  in 
trade,  that  the  debt  of  the  creditor  who  applies  for 
sequestration  should  have  been  contracted  in  the  course 
of  trade,  even  though  the  bankrupt  should,  for  many 
years,  have  ceased  to  carry  on  trade. — Dick,  v,  Lyall, 
2dth  January  1815.  Cramond  v.  H(^,  21st  Febm- 
ary  1815.  Low  v.  Craw.  8th  July  1815*  Fras^r, 
20th  December  1828.  Cook  v.  Cuthill's  Trustees, 
21st  February  1829.  The  respondent  pleaded,— I. 
The  debtor  here  has  not  been  engaged  in  any  trade 
for  many  years,  and  it  is  no  relevant  eround  of  se- 
questration that  he  was  engaged  in  trade  from  1819 
to  1820,  seeing  not  only  that  the  pursuer's  debt  did 
not  arise  out  of  that  trade,  or  of  any  transaction  con- 
nected with  it,  but  that  the  concern  was  years  since 
finally  and  absolutely  wound  up. — II.  "The  debtor 
himself,  not  concurring  in  the  petition,  should  have 
been  rendered  legally  bankrupt  before  he  retired  to 
the  Sanctuary,  to  justify  sequestration,  whereas  he  had 
retired  there'  before  diligence  was  raised* — III.  Se- 
questration being  a  proceeding  strictly  statutory,  it 
should  never  be  awarded  from  considerations  of  equi- 
ty.—The  Court,  20th  May  1830,  sustained  the  peti- 
tioner's title,  and  sequestrated  as  craved. 

The  appellant  appealed,  pleading — I.  That  he  is 
not  now,  and  has  not  been,  for  many  years,  engaged 
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in  trade,  or  in  any  other  mode  of  life  falling  within 
the  description  of  the  statutOi  the 54th  of  Geo.  III.  cap. 
137,  as  making  him  liable  to  sequestration  ;  and  it  is 
no  relevant  ground  of  sequestration  that  the  appel- 
lant was  engaged  in  trade  as  a  spirit  dealer  from  1819 
to  1820,  seeing  not  only  that  the  respondent's  debt 
did  not  arise  out  of  that  trade,  or  out  of  any  transac- 
tion connected  with  it,  but  that  the  concern  was  many 
years  since  finally  and  absolutely  wound  up,  and  that 
no  debt  arising  out  of  it  now  exists,  or  presses  against 
the  appellant. — II.  When,  as  in  the  present  case,  the 
debtor  himself  does  not  concur  in  the  petition  for  se- 
qaestration,  it  is  necessary  that  the  debtor  should  hare 
been  rendered  bankrupt  in  terms  of  the  statute  the 
54th  of  Geo.  III.  cap.  137,  section  15 ;  but  the  ap- 
pellant has  not  been  rendered  bankrupt  in  terms  of 
that  statute,  in  respect  he  was  not  under  diligence  by 
homing  and  caption  when  he  retired  to  the  Sanctuary, 
and  that  he  was  not  made  bankrupt  by  any  other 
mode  of  diligence  provided  as  an  equivalent  in  that 
case. — III.  Sequestration  being  a  proceeding  strictly 
statutory,  cannot  be  awarded  in  respect  of  any  sup- 
posed or  alleged  grounds  of  equity,  or  as  a  fneans  of 
compelling  payment  of  debt,  where  the  statutory  re- 
quisites have  not  been  complied  with,  in  the  descrip- 
tion of  the  debtor,  the  nature  of  the  petitioning  cre- 
ditor's debt,  and  the  diligence  founded  on  as  consti- 
tuting bankruptcy.  Answered — I.  That  the  appel- 
lant did,  on  the  12th  March  1830,  when  the  petition 
for  sequestration  was  presented,  and  still  does  bear 
the  character  requisite  to  his  becoming  liable  to  se- 
questration under  the  bankrupt  statutes. — II.  That 
the  appellant  was,  on  the  12th  of  March  1830,  the 
date  of  the  respondent's  petition,  liable  to  sequestra- 
tion under  the  nankrupt  act  as  a  notour  bankrupt. — 
III.  That  the  respondent  was,  at  the  date  of  her  peti- 
tion, and  still  is,  a  creditor  entitled  to  apply  for  and 
claim  in  the  sequestratiou  without  concurrence  of  the 
appellant. 

Lord  Chancellor, — My  Lords,  very  considerable  doubt  haying 
been  entertained  in  one  stage  of  this  argument,  respecting  cer- 
tain points,  particularly  of  practice,  which  were  decided  by  the 
Court  below,  which  pressed  upon  the  minds  of  some  members 
of  your  Lordships*  House  until  the  last  day  of  hearing,  I  am 
happy  in  being  able  to  state,  that  a  communication  with  the 
north,  had  been  the  means  of  procuring  for  us  information  which 
has  tended  very  greatly  to  relieve  us  from  the  pressure  of  those 
doubts  ;  at  the  same  time,  there  are  some  circumstances  which 
have  been  stated  from  the  Bar,  into  which  1  should  wish  to  have 
an  opportunity  of  making  further  inquiry,  presuming  also  that 
upon  the  matter  of  practice,  which  appears  to  have  been  so  un- 
hesitatingly disposed  of  by  the  Judges  in  the  Court  below  (not 
the  matters  of  practice  to  which  Sir  Charles  Wetherell  last 
addressed  the  attention  of  your  Lordships,  but  those  respecting 
the  sequestration  and  homing,  upon  which,  apparendy,  the 
learned  Judges  felt  so  little  doubt,  that  they  unanimously  repel- 
led the  objections  without  hearing  the  other  party), — upon  this 
your  LfOrdships  will  naturally  feel  the  greatest  possible  de- 
sire to  defer  to  the  authority  of  the  learned  Judges.  But  there 
is  another  point,  which  does  not  appear  to  have  been  made  the 
subject  of  mvestigation,  which  requires  your  Lordships*  atten- 
tion, and  upon  that  I  should  wish  for  an  opportunity  of  making 
further  inquiry,  before  I  move  your  Lordships  to  proceed  to 
judgoient     On  the  other  part  of  the  case  I  feel  no  doubt  at  all. 

Further  consideration  adjourned,  sine  die* 

[14th  May  1832.] 

JLcrd  CkanceUor^-^My  Lords,  when  this  case  was  last  before 


your  Lordships,  various  questions  were  discussed,  to  which  it  is 
not  now  necessary  to  refer,  respecting  the  payment  of  debts  con- 
tracted during  the  trading,  and  remaining  unpaid  after  the  trading 
had  ceased, — upon  these  your  Lordships  entertained  no  doubt, 
excepting  one,  of  which  I  am  now  about  shortly  to  remind  your 
Lordships.    But  it  was  felt,  that  even  if  those  points  were  well 
decided  in  the  Court  below,  there  still  remained  an  important 
question.  Whether,  known  or  not  known,  a  debt  having  been 
contracted  before  the  trading  commenced,  and  continuing  un- 
known after  the  trading  ceased,  and  consequently  the  trading  con- 
tinuing through  the  whole  period,  that  debt  was  sufficient  to 
support  the  sequestration,  or  a  fact  amounting  to  ground  of  se- 
questration, committed  after  the  trading  ceased  ?    In  order  to 
decide  that  question,  it  was  necessary  that  some  attention  should 
be  paid  to  the  cases  which,  it  was  said,  bore  upon  the  point.     On 
looking  into  those  cases,  both  then  and  since,  it  appeara  that  that 
point  never  has  been  expressly  decided  in  this  House,  nor  in  the 
Court  from  which  this  case  was  brought  by  appeal ;  but  it  being 
felt  that  there  is  no  difference  between  the  principles  which 
ought  to  appl]K  ii^  Scotland  and  in  England,  as  governing  the 
decision  of  this  question,  it  might  be  desirable  to  know  what  had 
been  decided  on  this  point  in  the  English  Courts.     1  for  one 
am  ready  to  admit,  that  at  all  events,  it  would  have  been  im- 
possible for  us  to  follow  the  decision  of  the  English  Courts,  un- 
less we  saw  most  clearly  that  we  were  called  upon  to  adopt,  in  a 
case  arising  in  Scotland,  the  same  principles  that  had  been  ap- 
plied in  a  similar  case  which  had  arisen  in  Engbmd,  and  which 
had  governed  the  decision  of  the  English  Court.    This  being  a 
point  of  very  considerable  importance,  I  have  felt  it  to  be  my 
duty,  though  it  is  a  Scotch  case,  to  propose  to  your  Lordships 
to  require  the  attendance  of  the  learned  Judges,  for  the  purpose 
of  hearing  the  point  argued  as  applied  to  an  English  case,  and  of 
putting  questions  to  them,  which  I  am  now  about  humbly  to 
move ; — I  do  therefore  move  your  Lordships,  that  the  learned 
Judges  be  desired  to  give  your  Lordships  their  opinion  on  this 
question, — "  A.,  not  a  trader,  becomes  indebted  to  B.  to  the 
amount  of  ^100.     A.  afterwards  becomes  a  trader,  and  ceases 
to  be  a  trader,  never  having  paid  his  debt  to  B.     After  ceasing 
to  be  a  trader,  he  commits  an  act  of  bankruptcy — Can  B.  sup- 
port a  commission  against  him  upon  his  debt,  and  that  act  of 
bankruptcy?    The  question  proposed  was  banded  to  the  Lord 
Chief  Justice  of  the  Common  Pleas,  and  the  learned  Judge  re- 
quested time  to  consider  the  same. 

The  further  consideration  was  adjourned,  sine  diem 

[25th  June  ISdHi.] 

Lord  Chief-Justice  2V7u/aJ/.— The  question  proposed  by  your 
Lordships  to  his  Majesty's  Judges,  is  this: — A,  not  a  tracer,  be- 
comes indebted  to  B.  to  the  amount  of  ^lOOL  A.  afterwards 
becomes  a  trader,  and  ceases  to  be  a  trader,  never  having  paid 
his  debt  to  B.  After  ceasing  to  be  a  trader,  he  commits  an  act 
of  bankruptcy— Can  B.  support  a  commission  against  him  upon 
his  debt,  and  that  act  of  bankruptcy?  Upon  this  question,  the 
Judges,  who  have  heard  the  argument  at  your  Lordships'  Bar, 
are  of  opinion,  that  a  commission  may  be  supported  against  B. 
upon  the  debt  and  act  of  bankruptcy,  above  supposed.  It  has 
been  decided,  and  has  long  been  considered  as  law,  that  a  debt 
contracted  before  a  man  enten  into  trade,  but  continuing  unpaid, 
at  and  after  the  time  he  is  in  trade,  is  a  sufficient  debt  to  support 
a  commission  taken  out  against  him  upon  an  act  of  bankruptcy, 
committed  whilst  he  is  a  trader,  (see  the  case  of  Butcher  o. 
Easte ;  Dougl.  Reports,  295).  It  has  also  been  established  be- 
yond dispute,  that  a  petitioning  creditor's  debt,  contracted  during 
the  trading  of  the  debtor,  will  support  a  commission  taken  out 
against  him,  on  an  act  of  bankruptcy  committed  after  the  trading 
has  ceased.  This  point  has  been  settled  to  be  law  by  various 
decisions,  commencing  with  that  of  Heyler  v.  Hall ;  Palmer's 
Reports,  325,  and  ending  with  that  ofexparuBunford,  15  Ves. 
junr.  458.  But  it  is  contended,  that  although  each  of  these  pro- 
positions be  true  separately,  yet  that  no  inference  can  be  drawn 
from  them,  that  the  debt  contracted  before  the  trading,  but  sub- 
sisting during  its  continuance,  and  the  act  of  bankruptcy  com- 
mitted after  the  trading,  will  support  a  commission.  We  think, 
however,  that  no  valid  or  substantial  distinction,  in  this  respect,  can 
be  drawn  between  the  debt  contracted  before^  and  that  contracted 
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duriog  the  trading.  The  debt  contmcted  before  crude,  but  re-  , 
maining  unpaid  al  and  after  the  time  the  debtor  enti^rs  into  trade, 
appears  to  us  to  be  a  subsisting  debt  for  every  purpose,  and  sub-  . 
ject  to  every  consequence  which  belongs  to  a  debt  originally 
contracted  during  trade.  It  is  the  same  with  respect  to  the 
trader's  ability  to  carry  on  bis  trade.  The  money  lent  to  the  per- 
son who  afterwards  commences  trade,  may  be,  and  often  ie,  the 
very  capital  upon  which  the  trade  itself  is  carried  on.  At  all  events, 
the  credit  given  to  the  ti'ader,  bv  the  forbearing  to  demand 
repayment,  is  one  of  the  sources  trom  which  such  capital  is  de- 
rived, and  is  the  same  in  effect  as  a  new  ioan.  Again,  the  debt 
is  attended  in  both  cases  with  the  same  consequences  as  to  the 
tcader's  ability  to.  repay  it,  for  in  each  the  power  of  repayment 
is  equal! V  affected  by  the  success  or  failure  of  the  trader.  No 
one  would  contend,  that  ^  d^bt  contracted  during  th^  period  of 
trading,  though  not  a  trade  debt,  but  contracted  for  private  pur- 
poses, aud  applied  to  private  occasions  perfectly  distinct  from  the 
trade,  is  to  be  considered  as  differing  in  any  respect  from  a  debt 
contracted  in  the  course  of  the  trade  itself.  It  seems  rather  an 
artificial  distinction  than  a  substantiiU  difference,  to  hold,  that  the 
debt  contracted  after  the  trading  has  commenced,  shall  support 
the  commission  taken  out  on  an  act  of  bankruptcy,  committed 
after  the  trading  has  ceased,  but  that  the  debt  contracted  before 
the  trading,  but  continuing  afterwards,  shall  not  be  attended  with 
the  same  consequence.  If  a  commission  cannot  be  supported 
under  these  circumstances,  a  trader,  by  giving  up  bis  trade,  which 
is  a  voluntary  act  on  his  part,  would  have  the  power  of  depriving 
his  former  creditors  of  the  benefit  of  enforcing  an  equal  distri- 
bution of  bis  effects  amongst  all  his  creditors,  and  would  be  en- 
abled to  pay  his  subsequent  creditors,  out  of  the  very  funds  fur- 
nished or  increased  by  those  who  were  his  creditors  before  he  be- 
gan trade.  And  upon  referring  to  the  bankrupt  acts,  there 
does  not  appear  to  be  any  distinction  created  between  these  two 
classes  of  creditors  as  to  the  right  to  petition  for  a  commission. 
The  first  Statute  which  mentions  a  commission,  is  the  Idth 
£liz.  cap.  7,  sec.  2.  which  states  in  the  most  general  terms, 
*'  that  Jthe  Lord  Chancellor  for  the  time  being,  upon  every  com- 
plahu  made  m  vmiing,  against  such  person  or  person  being  bank- 
rupt, as  is  before  defined,  shall  have  full  power,  by  commission 
unider  the  Great  Seal,  to  name,  assign,  and  appoint,  the  persons 
therein  described.**  And  all  the  subsequent  statutes  contain  an 
enactment  similar  in  effect  to  that  in  the  6th  George  IV.,  the 
present  Bankrupt  Act ;  viz.  that  the  Lord  Chancellor  shall  have 

Sower,  upon  petition  made  to  him  in  writing,  against  an)r  trader 
aving  committed  an  act  of  bankruptcy,  by  any  creditor  or 
creditors  of  such  trader,  to  issue  his  commission — ^words  which 
comprehend  equally  all  creditors  for  debts  existing  during  the 


trading,  whether  contracted  before  or  after  the  commencement 
of  the  trading.  The  principal  stress  of  the  argument  at  your 
Lordships*  Bar,  was  placed  first  upon  the  precise  language  used 
by  the  Judges  in  the  cases  above  referred  to,  wherein  they  assign 
the  reason  for  their  opinion,  that  the  debt  grew  during  the  trad- 
ing. But  in  those  cases,  the  Judges  speak  with  reference  to  the 
particular  facts  of  the  cases  immediately  before  them  ;  and  such 
expression  affords  no  necessary  inference,  that  if  the  cases  then 
under  discussioix  had,  like  the  present,  been  cases  of  a  debt  re- 
maining and  continuing  during  the  trading,  their  conclusion, 
drawn  from  the  other  facts,  would  not  have  beea  precisely  the 
same.  Again,  it  has  been  aiigued,  that  the  statutes  only  autho- 
rise the  sueing  out  a  commission  against  a  person  using  the  trade 
of  merchandise,  by  buying  and  selling,  &c.  And,  that  the  ground 
upon  which  a  commission  is  allowed  to  be  sued  out  on  an  act 
of  bankruptcy,  committed  by  the  debtor,  after  be  has  ceased  to 
trade,  is,  that  he  cannot  be  considered  as  having  left  off  tiade, 
whilst  any  of  the  debts  contracted  during  trade  are  still  unpaid. 
But  if  the  debts  contracted  before,  but  continuing  after,  are  vir- 
tually and  substaiitiully  the  debts  of  the  trader,  whilst  a  trader, 
as  we  think  they  are,  the  words  of  the  statute  which  are  allowed 
to  extend  to  the  one,  ought,  in  reason,  to  be  held  to  inclnde  the 
other  also.  Upon  the  whole,  we  think,  that  both  upon  the  rea- 
sonableness of  the  thing,  and  also  upon  the  proper  construction 
of  the  bankrupt  acts,  a  commission  may  be  well  supported  un- 
der the  circumstances  supposed  iu  the  case  submitted  to  us  by 
this  House. 

Lord  Chanceilor^^^My  Lords,  the  rest  of  the  case  having  been 
disposed  of  after  the  first  argument,  the  only  point  remained, 
upon  which  the  learned  Judges  have  now  delivered  their  unani- 
mous opinion.  It  appeared  to  me  that  the  case  should  be  argued 
before  the  learned  Judges,  inasmuch  as  it  was  necessary  to  see 
whether  the  same  principles  would  be*  equally  applicable  to 
English  bankruptcy  aod  Scotch  sequestration.  This  was  a  point 
on  which  the  decision  of  your  Lordslups  must  be  entirely  found- 
ed ;  and  his  Majesty's  Judges  having  now  delivered  that  opinion, 
which  removes  the  only  doubt  remaining  in  the  case,  enables  me 
at  once  to  move  your  Lordships  that  the  interlocutor  be  affirm- 
ed. But  on  the  consideration  of  this  being  a  case  of  first  im- 
pression in  Scotland  as  .well  as  in  England,  the  queatioa  never 
having  been  decided  before,  I  shall  move  your  Lordships  to 
affirm  it,  without  costs. 

Interlocator  oflurmed. 

First  Division. — Crawford  and  Megget,  Appellant's  Sdici- 
tors.-*Spotti8Woode  and  Robertson,  Itrapondent's  Solicitors. 
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P.    22.-»2d  column,  6th  line  firom  the  bottom,ybr  **  Inferior,"  read  **  Superior.*' 

P.    28.— 1st  coL,  delete  the  word  **  Homologation**  where  it  occurs  in  the  Rubric  of  the  ease,  '<  Monkland   Canal 

Company  v,  J.  &  W.  Dixon.** 
P.    87.— 2d  col.  24th  line  from  the  top,/or  "  16th  June,**  read  «  dOth  November." 

P.  1 11 1st  coL  14th  line  from  the  bottom,  read  «  lB06rjbr  <<  1826.** 

P.  259. — Ist  ooL  28th  line  from  the  top,  for  "  A  party,"  read  '*  a  Bank  agent" 

P.  305.— 2d  col.  26th  line  from  the  bottom,/or  *«  Respondent,"  read  "  Petitioners." 

P.  324. — ^2d  col. — after  the  bottom  line,  insert  the  words  **  said  William  Lane  &  Company  and  Timothy  Lane.** 

P.  842.— Ist  col.  25th  line  from  the  top,/or  **  bond,"  read  **  board." 

P.  866.— 1st  col.  I9th  line  from  the  bottom,ybr  <<  William  Wotfaerspoon  v.  Robert  Wark,"  r^ad  '*  David  Fisher  v. 

Peter  Scott** 
P.  404. — 1st  ooL  16th line  from  the  bottom, /or  **  provide,"  read  "prove." 
P.  471 — 2d  col.  28th  line  from  the  top,/af  *<  gave,"  read  **  got" 
P.  474. — 1st  col.  bottom  line,  and  2d  col.,  4th  line  from  the  top,  where  the  names  **  Duncan  M'Beth"  aud  "  Donald 

M*Beth"  occur,  read,  in  place  of  them,  <*  Donald  M'Fie." 
P.  489 — 1st  coL  20th  line  from  the  bottom,/or  « that  be  was  liable,"  read  **  question  reserved  as  to  his  liability." 


INDEX. 
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ACCOUNT— Fancy  Goods— A  perfumer  in  Edinburgh  hav- 
ing purchased  from  a  London  house,  fancy  goods ;  and  having 
been  sued  for  payment  thereof  within  six  months  from  the  date 
of  the  invoice ;  and  a  proof  having  been  allowed  of  the  prac- 
tice of  the  trade,  tending  to  shew— 1.  That,  by  the  rule  of  the 
trade  in  such  artides,  immediate  payment  could  not,  in  ordi- 
nary cases,  be  demanded.  2.  That,  for  cash,  10  per  cent, 
discount  was  allowed.  3.  That,  at  the  option  of  the  pur- 
chaser, six  months*  credit  might  be  taken,  and  if  payment  was 
then  made,  6ve  per  cent,  discount  was  allowed.  4.  That  12 
months'  credit  might  be  taken,  and  then  no  discount  was  given 
— Held,  that  a  party  who  had  sued  for  payment  of  fancy  arti- 
cles, before  the  expiry  of  six  months  from  the  order,  was 
liable  in  modified  expenses,  p.  417. 

— Overcharge— Accounts  having   been  rendered 

~Held,  that  the  defender,  who  made  no  objections  to  the 
articles  or  the  prices  at  the  time,  was  not  entitled,  after  re- 
taining the  articles,  and  using  them,  to  object,  on  the  lapse  of 
several  years,  that  they  were  overchoiged,  or  of  inferior  qua- 
lity, p.  862. 

— Report  of  Tradesmen — A  party  having  object- 
ed to  the  charges  in  an  account  for  plumber  work ;  and  a 
tradesman  having  reported,  and  fixed  some  of  the  articles  at  a 
higher  rate  than  originallv  charged — Held,  that  the  pursuer 
was  entitled  to  the  benefit  of  said  report,  p.  18a 

See  AgeiU  an4  Client,    Process,  Bankrupt, 


ACCOUNTS— See  Process,  Expenses. 

ACQUIESCENCE— A  canal  company  having  exacted,  for 
a  series  of  years,  dues  under  an  Act  of  Parliament,  be- 
fore they  bad  fully  complied  with  the  provisions  of  the  act ; 
and  the  party  paying  having  unsuccessfully  resisted  the  exac- 
tions in  the  Sheriff  Court  and  Court  of  Session;  and  hav- 
ing thereafter  acquiesced  for  eleven  years  in  the  exactions, 
availing  themselves,  however,  during  that  timet  of  other  im- 
portant iroppovements  on  the  canal,  made  in  pursuance  of  the 
act;  and  the  House  of  Lords  having  found  that  the  Canal 
Company  were  not  entitled  to  exact  the  dues  till  they  had 
full^  complied  with  the  provisions  of  the  act;  and  the  party 
pa^ng  having  then  bnn^fat  an  action  of  repetition  of  the  duet 
paid  iy  them  during  the  said  eleven  years-^Held,  affirmiiig 
the  decree  of  the  Qiurt  of  Session,  that  the  action  waa  boned 
by  acquiescence,  p.  28. 

Prescription— Held,  that  a  party  who 


bad  entered  prescription  of  a  debt,  as  a  plea,  on  record,  in  his 
reduction  of  a  decree  for  the  debt,  but  who  had  acquiesced  in 
an  interlocutor  inconsistent  with  said  plea,  pronounced  in  the 
course  of  the  action,  after  the  plea  bad  appeared  on  record,  is 
not  entitled  to  object,  in  support  of  his  reclaiming  note,  to 
the  competency  of  a  decree  against  him,  p.  243* 
ADJUDICATION— See  Process.  Trust, 
ADMIRALTY— See  JuHsdiction, 
ADMIRALTY  COURT  LEITH— See  Jurisdiction. 
ADVOCATION— See  Junsdiction.    Process. 
A  G  £  N  T^  See  Process^  Expenses. 

AGENT  AND  CLIENT— Aocount— Liability— An  agent 
having  been  employed  to  conduct  an  action— Held,  that  be  is 
entitled  to  payment  of  his  account,  although  he  may  have  done 
some  things  not  expressly  ordered  by  his  client.     Opinion  ex- 
pressed, that  an  agent  is  entitled,  i^id  bound  to  use  his  profes- 
sional discretion  in  conducting  proceedings  for  a  client,  p.  265. 
■■'  Accounts — Triennial  Prescrip- 
tion— Circumstances  in  which  the  accounts  of  an  agent  for 
trouble  and  outlay,  were,  from  the  character  of  his  employ- 
ment, and  in  respect  of  previous  judgments,  held  to  be  not 
liable  to  the  triennial  prescription,  p.  j07. 
. ■                    Executor — An   executor-nomi- 
nate, confirmed,  having  employed  an  agent,  and  placed  in  his 
Vol.  IV. 


I  hands  documents  of  debt,  and  papers  belonging  to  the  exe- 
cutry ;  and  having  afterwards  recalled  the  employment— Held, 
1.  That  the  agent  was  not  entitled  to  refuse  delivery  of  the 
executry  funds  and  papers,  on  the  ground  that  there  were  other 

garties-  interested  in  the  succession,  whose  consent  had  not 
een  obtained ;  but,  2.  That  he  was  justified  in  refusing  \p 
deliver  to  the  executor,  bonds  taken  after  the  succession  open- 
ed, and  in4)ursuance  of  the  settlement  in  favour  of  another 
person  in  liferent,  and  of  the  executor  and  others  in  fee,  until 
the  consent  of  all  the  parties  was  obtained,  p.  182. 

AGENT  AND  CLIENT— Liability  —  Circumstances  in 
which  an  agent  having  been  employed  by  the  lender  of  a  sum, . 
to  be  secured  over  an  heritable  subject,  and  also  by  the  bor- 
rowers, to  attend  to  their  respective  interests,  in  preparing  the 
necessary  deeds,  but  without  any  special  instructions  as  to  the 
form  of  the  security ;  and  having  constituted  a  real  security 
in  favour  of  the  creditor,  but  neglected  to  insert  a  personal 
obligation  on  the  borrowers,  or  a  power  of  sale  in  favour  of 
the  lender— He  was  held  liable  for  the  loss  sustained  by  the 
creditor,  from  the  want  of  these  clauses,  p.  153. 

— — ^— — — —    See  Husband  and   Wife.  Pav^. 
ment.    Process,  AgeiU  and  Client^  Bankrupt,  Caption,  Expenses. 

AGREEMENT— Locus  Peuitentise— Held,  that  a  minute 
signed  by  one  or  more  of  the  next  of  kin  of  a  person  dving 
intestate,  for  themselves  and  the  rest,  proposing  to  give  a  share 
of  the  estate  to  the  natural  issue  of  the  deceased,  who  were, 
however,  no  parties  to  the  minute,  was  not  obligatory  upon  the 
next  of  kin  subsequently  altering  theii  intentions  in  the  mat- 
ter, p.  190.  « 

ALIMENT — Aliment  of  jC4  a-year  awarded,  of  consent,  to  a 
widow,  out  of  the  property  left  by  her  husband  to  an  only 
child,  the  rent  of  which  was  admitted  by  the  child  to  be  only 
£9  or  j£10  per  annum,  p.  457. 

Bastard — Maternal  Grandfather — Held,  that  the 

maternal  grandfather  of  a  bastard  pauper  is  not  liable  to  main- 
tain him,  p.  509. 

Illegitimacy— Circumstances  in  which  the  mo- 


ther of  two  children  who  was  pursuing  an  action  of  declarator 
of  marriage  against  the  proprietor  of  an  entailed  estate,  from 
which  he  only  received  £^6o  a-year,  was  allowed  £\5  per  an- 
num for  the  maintenance  of  each  of  her  children,  p.  458. 

.Natural  Child— A  father  having  bound  himself 


to  pay  jC20  par  annum  as  aliment  for  his  natural  child,  which 
was  blind  and  dumb ;  and  being  afterwards  sequestrated,  and 
discharged  under  the  Bankrupt  Statute— Held,  that  the  mo- 
tiler's  claim  for  the  aliment,  subsequent  to  the  sequestration^ 
is  not  thereby  cut  off,  p.  162. 

•Parent  and   Child — Semiplena  Probatio— A 


married  woman  having  been  delivered  ot  a  full-grown  child 
within  six  months  after  her  marriage ;  and  it  having  been  proved 
that  she  was  with  child  some  time  prior  to  the  marriage,  but 
that  the  husband  could  not  have  had  intercourse  with  her  till 
one  or  two  days  prior  to  the  marriage ;  and  there  being  evi- 
dence, semiplena  probationCf  that  another  person  had  intercourse 
with  her  about  nine  months  before  the  birth  of  the  child- 
Held,  1.  In  an  action  for  aliment  at  the  instance  of  the  mother, 
with  the  concurrence  of  her  husband,  against  the  alleged 
father,  that  it  was  competently  brought ;  but  the  husband  or- 
dered to  be  cited  edictally,  by  letters  of  incident  diligence,  for 
his  interest.  2.  That  the  presumption,  pater  est  quern  nuptice 
demonstrant,  was  not  applicable  to  such  a  case.  S.  The  mo- 
ther having  given  her  oath  in  supplement,  the  defender  found 
liable  to  aliment  the  child.  4.  All  questions  relative  to  the 
legitimacy  of  the  child  reserved,  p.  465. 

•Son-in-law — Question  raised,  but  not  decided. 


Whether  a  son-in-law  was  liable  to  contribute  towards  the 
support  of  his  mother-in-law,  he  having  received  no  fortune 
with  his  wife,  an^  the  mother-in-law  having  a  sou  who  wa^L 
able  to  aliment  her  ?  p.  553. 
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ALIMENT— See  Jurisdiction.     Mandate.    Proceu. 

AMENDMENT  OF  hlBEh—^c^.JProeess^  Expense 

APPEAL->See  Procesi,  Appeal,  Expenset, 

APPENDIX— See  Process. 

APPRENTICE — Imprisonment — An  apprentice  baying  hf 
indenture,  agreed  to  serve  a  master  for  three  years,  under  a 
certain  penalty  to  case  of  non«fulfilment«-Held»  on  desertion 
of  service,  that  it  was  incompetent  for  the  Sheriff  to  grant 
warnuit  for  the  imprisonment  of  the  apprentice,  until  he  found 
cautioo  to  return  to,  and  continue  in,  bia  service,  and  to  fulfil 
bis  engagement  to  the  expiry  of  his  indenture,  p.  514. 

.j^DROSSAN— AugmentiitioD,  p.  446. 

ARRESTEIU-SeeZhViigmiv.    Executor*CttdU«r. 

ARR£STMENT_See  iiilv«"cc>    ' 
ASSIQNATION--C>pinion  expressed,  that  by  the  law  of 

England,  assignations  do  not  require  intimation ;  and  that  the 
first  in  date  is  preferable,  whether  intimated  or  not,  p.  S62. 
,■■  Alinaent — Held,  that  where  a  father  had 

kept  in  his  house,  and  alimented  for  a  considerable  period,  bis 
daughter,  during  and  since  a  successful  action  of  declarator  of 
marriage  and  legitimacy,  against  a  person  afterwards  under 
trust — and  where  she  had  assigned  ber  claims,  under  her  de- 
cree^ to  her  brother,  for  behoof  of  her  fatbes— 4be  assignation 
was  not  reducible,  on  the  ground  of  non^neroeity  and  collu- 
eion*  y^ff  the  trustees  of  the  person  found  to  be  her  husband, 
p.  854. 

•Heritable  and  Moveable — An  beir  apparent 


to  an  entailed  estate  having  granted  an  assignation  to  a  third 
fNuty  for  an  onerous  cause,  of  the  annual  interest,  or  profit  of 
the  surplus  price  of  knds  wcAd.  for  the  redemption  of  the  land 
tax,  which  had  been  lent  out  on  heritable  security ;  and  having, 
after  his  succession,  granted  a  general  conveyance  of  all  his 
property  to  a  trustee  for  behoof  of  his  creditors,  and  conve^red 
bis  life  interest  in  the  entaUed  estate  to  U>e  trustee^  io  which 
the  ^ustee  was  afterwards  infei^ — Held,  affirming  the  judg- 
ment of  the  €k>urt  of  Session,  that  the  assignee's  right  vaa. 
preferable  to  the  trustee's,  over  the  annual  profits  of  the  sur- 
plus price  of  the  Isnds  sold,  p.  18. 

■Interdict — Security — An  assiguation  of  cer- 


tain eoropany  shares  having  been  granted  « in  seeurity  oal^" 
the  assizer  oonteading  that  the  specisi  purpose  of  the  assig- 
nation was  answered,  and  nothing  due  to  the  assignee;  and  the 
assignee  contending  that  the  assignation  was  a  general  se- 
curity, and  proposing  to  sell  the  shares — Held,  t£it  the  as- 
signer  was  entitled  to  have  an  interim -interdict  against  the 
sale  continued,  until  the  assignee  should  produce  the  asaign- 
menf,  p.  445. 

— See  Landlord  and  TenmtL  Proce9h  BmHh' 
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BAIL-BOlND— 8ee  Criminai  Law. 

B  A I RN S— See  Marriage- ContracU 

BALLOT^See  PoHce. 

BANK  AGENT— See  Caution. 

BANKRUPT— Bill-^  Ranking— A  party  having  soM  goods  on 
commiifflion,  and  having  drawn  a  bill,  which  was  accepted  by 
the  purchasers  for  the  price ;  and  thereafter,  having  firaudulently 
is^iied  another  bill  for  the  said  price ;  and  these  bills  having 
come  into  the  bands  of  onerous  and  bona  fde  holders ;  snd 
the  price  having  been  consigned  in  a  multiplepmnding  by  the 

gurcbasers,  and  divided  equally  among  the  said  holders  of  the 
ills ;  and  one  of  the  holders  having  l^en  ranked  on  the  bank- 
rupt estate  of  the  drawers  for  the  balance'^Held,  L  That  ^e 
other  heMer  was  also  entitled  to  be  ranked  on  said  estate.  2. 
Tbst  in  consequence  of  the  fraud  of  the  drawers,  two  debts 
bad  been  created,  and  that  to  rank  both  the  bona  fide  onerous 
holders  of  the  bills  did  not  constitute  a  double  ranking,  p.  419. 

;— ^ CiiU'ion — A  pursuer  who  has  granted  a  disposi- 
tion omnium  bonorum,  must  find  caution  hr  expenses,  although, 
by  a  separate  action,  he  hns  brought  the  diMposition  under  re- 
duction, and  alleges  that  be  was  concussed  to  grant  it  by  the 
defpnders  in  the  cause  in  which  cuution  is  sought,  p.  520. 

^-  Dividend— Discharge — A  creditor  on  a  seques- 

trated estate  having  sold  and  assi^Dtd  his  debt  and  claim,  and 


reciivad  in  payment  a  bill  payable  by  instalments,  and  also  a 
letter  from  the  purchaser  (addressed  to  the  trustee  on  the 
estate),  authorising  him  (the  seller)  to  draw  the  first  dividend 
from  the  estate,  and  apply  it  in  part  extinction  of  the  bill ;  and 
the  biU  having  been  surrendered  before  it  was  wholly  paid, 
and  before  the  first  dividend  from  the  sequestrated  estate  was 
payable^Held,  that  the  original  creditor  in  the  sequestration 
was  still  entitled  to  draw  the  first  dividend,  and  apply  it  in  ex- 
tinction of  what  was  due  on  the  bill— tbe  letter  to  the  trustee, 
authorising  that  application  of  it,  being  unrecalled,  p.  542. 
BANKRUPT— Expenses—Heritable  Cceditor-Held,  I.  Tbst 
an  heritable  creditor  was  not  liable  for  any  part  of  the  expenses 
of  a  voluntary  trust  (to  which  he  did  not  accede)  by  bis  debtor, 
for  behoof  of  creditors,  including  the  subjects  heritably  bur- 
dened. 2.  That  an  heritable  ci^editor,  who  has  lodged  a  daira 
in  a  sequestmtion  of  bis  debtor's  estate,  is  not  liable  for  separate 
pecuniary  obligations  come  under  by  the  trustee,  and  the  estate, 
m  relation  to  subjects  not  covered  by  bis  securitv.  S.  The 
subjects  over  which  the  heritable  security  extended,  having 
been  sold  by  the  judkisl  trustee.  Held  that  the  hen uble  credi- 
tor was  only  bound  for  the  necessary  expenses  of  the  sale,  and 
not  for  those  of  the  sequestration,  p.  537. 

■  ■»  I  Proof  —  Dechuations  —  CircumstaDces  ia 
which  the  declaretiQiis  of  a  bankrupt  under  the  bankrupt 
statute,  were  held  not  competent  evidence  in  an  action  at  the 
instance  of  a  pact^,  neducii^  a  previous  compositioo-eontract, 
which  ezckded  him  from  iwkuig  oo  the  sequestrated  estate, 
p.  598. 

...  Sale-.»IUdaction— A  party  having,  in  the 
ordinary  course  of  business,  purchased  bona  fde%  two  boises 
at  a  sale  by  public  roup ;  and  the  seller,  against  whom  be  bad 
a  oonnteNclaiffl  of  j860,  having  been  sequestrated  within  fiO 
days  of  the  foup^—Held,  that  the  sale  was  not  reducible  under 
the  Act  1696»  c  £Cand  that  the  party  was  entitled  to  deductioa 
of  his  counter-claim,  p.  258. 

-Servant's  Wages— A  person  baying  been  eiw 


gsged  principally  as  a  gardener,  but  having  also  occasionally 
been  employed  in  attending  to  the  cultivation  of  one  or  two 
acres  of  Isad  belonging  to  his  master ;  and  having,  by  \i& 
agreeasent,  been  entitM  to  board  wages — Held,  that  on  the 
boiUcvptcy  of  his  master,  the  cucrent  wages  and  board  wages 
wete  a  prefecable  debt,  p.  247. 

,  See  Mmient  of  Naturml  Child,     Crimnmi  Lmm. 

Pmrtnenhip.  Process.    Sale, 

BASTARD^ See  jtHment.  Legacy 

BIGAMY— See  Criminal  Lam. 

BILL  OF  EXCHANQE— Compensation— A  party  having 
accepted  a  bill  of  exchange  on  account  of  the  joint  owoen  of 
a  vessel ;  and  one  of  them  having  signed  as  drawer,  aad  in- 
dorsed it  to  a  co-owner ;  and  the  acceptor  beinis,  on  accoonc 
of  the  vessel,  a  creditor  of  the  jmnt  ownecs^Held,  1,  That 
the  indorsee  was  not  entitled  to  the  privileges  of  an  ooerous 
bolder.  ^  That  the  acceptor,  being  a  creditor  of  tbe  co- 
owners,  wsa  entitled  to  compensate  the  debt  due  by  the  bill, 
p.  dl5. 

^ — I , Dijhdu^ge*Compoaitia»— The 

drawer  of  a  bill  having  dlschai^ed  the  first  of  two  joint  oUi- 
gants,  on  receiving- a  composition  from  him  of  lOs-  per  pound. 
reserving,  however,  his  right  to  sue  the  other  oUiguut  for  the 
balauee,  but  under  the  condition  of  repaying  the  compositioo, 
if  the  co-obli^uit  stirred  at  law  the  the  question  of  his  Uabi- 
litv ;  and  the  co-obligunt,  when  charged  for  payment  of  the 
balsnce,  having  pleaded  noa-Kability,  and,  without  paying  the 
balance,  having  raised  an  action  of  rriief  against  the  other 
obligant ;  and  thereafter,  when  bankrupt,  having  assigned  the 
decreet  obtained  therein  to  the  dmwer,  w%o  refused  to  rr^y 
the  composition— Held,  ijiat  he  was  not  entitled  to  impote 
the  composition  as  a  partial  payment,  and  at  the  distance  et 
1 4  years,  to  proceed  against  the  representatives  cf  the  fiat 
obligMnr,  p.  435. 

— . ■  Dishonour — Indmation  <—  Held, 


that  proof  of  a  letter,  notifying  dishonour,  having  been 
and  addressed  by  one  person,  and  seen  with  the  address  hr 
auuiher,  together  with  proof  that  it  was  the  invariable  prartics 
to  carry  all  such  letters  to  tb<  Post> office,  afforded  by  iht;  tei- 
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timoay  of  the  person  so  employed,  is,  after  the  Inpse  of  three 
years,  sufficient  evidence  of  notification  of  dishonour,  p.  106. 
BILL  OF  EXCHANGE- Fraud— Proof— A  party  advocator 
sued  by  an  indorsee  for  payment  of  a  bill,  having  alleged  fraud 
])rartised  on  the  original  granter  of  the  bill,  and  collusion  be- 
twixt the  drawer  and  indorsee;  but  having  failed  to  set  forth 
any  competent  modus  probandi — Reasons  of  advocation  re- 
p  lied,  but  reference  allowed  to  the  oath  of  the  indorsee,  p» 
107. 

•Indorsation — Trust — A  party  hav- 


ing indorsed  a  bill  to  another  for  the  purpose  of  discount,  un- 
dor  a  premium  for  trouble,  and  on  the  understanding  that 
cither  the  proceeds  or  the  bill  be  returned — Held  that,  on  the 
misapplication  of  the  bill  so  intrusted,  a  summary  application 
for  its  restoration  was  competent,  and  that  the  party  intrust- 
ed with  it  could  not  plead  as  an  ordinary  indorsee,  or  withhold 
the  bill  on  the  ground  of  counter-claims,  p.  191. 

Indorsee — A  party  having  received 


an  acceptance,  and  at  the  time  delivered  a  letter,  obliging 
himself  to  pay  the  bill  as  for  his  accommodation  ;  and  having 
thereafter  executed  a  trust-deed,  for  behoof  of  his  creditors,  of 
all  his  property,  but  not  having  gpven  up  this  bill  to  the  trus- 
tees, but  subsequently  indorsed  it  to  his  brother-in>law,  who 
did  not  note  it,  or  make  any  demand  against  the  acceptor  till 
three  months  after  the  bill  fell  due — Held,  that  he  was  not 
entitled  to  the  privileges  of  an  onerous  holder ;  and  that  the 
letter  proved  it  to  be  an  accommodation  bill,  p.  444. 

See  Game  Debt.  Partnenhip,   Patf- 


metU,     Process,  Competency* 
BILL-CHAMBER— See  Process. 

BONA  FIDE  CONSUMPTI  ET  PERCEPTl— Pre- 
scription— The  Lord  Ordinary,  in  an  accounting,  having  or- 
dered notes  of  the  points  on  which  the  parties  wished  his  opi- 
nion, before  the  case  should  again  be  remitted  to  an  account- 
ant;  and  having  thereon  repelled  the  pleas  of  prescription, 
and  of  botia  fide  fercepli  et  consumpti,  and  ordered  mutual 
cases  to  be  laid  before  English  counsel, — circumstances  in 
which  the  Court  adhered,  p.  170. 

BON  A  FIDES— Marriage-Contract— A  property  having  been 
destined  in  a  marriage-contract  to  the  children  of  the  mar- 
riage, and  certain  provisions  settled  on  the  wife ;  and  the  eld- 
est son  having  passed  over  his  father^  and  made  up  titles  to 
the  whole  property,  by  serving  to  his  grandfather  and  grand- 
mother ;  and  having  thereafter  borrowed  money,  and  granted 
heritable  bonds  therefor,  which  his  mother  signed  as  consenter 
—Held,  1.  That  the  eldest  son  was  not  in  bonajide,  and  that 
his  creditors  were  not  entitled  to  retain  the  rents,  and  also 
claim- meliorations.  2.  That  the  consent  of  the  mother  to 
the  bonds  did  not  injure  her  right  to  provisiona  under  her 
marriage-contract,  p.  309. 

BRIEF — See  Process,  jIdvoccUion,  Esfienses, 

BROKERS— See  Principal  and  Jgent. 

BROUGHTON,  GLENHOLM  &  KELBUCHO— Aug- 
mentation,  p.  559. 

BURGH  OF  BARONY— See  Jumdic/ion. 

BURIAL  G RO  UND— Kirk-session— Mortcloth— Held,  that 
the  Kirk-session  of  a  parish  in  Scotland,  having  the  exclusive 
control  of  burials,  had  no  right  to  prevent  the  opening  of  a 
consecrated  public  burying-ground  attached  to  an  Episcopal 
place  of  worship  in  the  parish.  Opinions  expressed  as  to  the 
righc  of  providing  mortdoths,  p.  2d6. 


C  A  P TION—  Sec  Process. 

O  A  RRIERS— See  Shipowner. 

CAS  H-ACCOUNT— See  Caution. 

C  A  UTION— Act  1695,  c.  5.— Held,  affirming  the  judgment  of 
tbe  Court  of  Session,  that  a  cautioner,  who  had  granted  a  bond 
as  cautioner,  surety,  and  full  debtor,  without  a  clause  of  re- 
lief, or  separate  bond  of  relief,  was  not  liable  after  the  lapse  of 
seven  years,  although  after  that  period,  he  had  continued  for 
several  years  to  pay  the  interest  due  under  the  bond— applied 
for  a  reduction  of  the  rate  of  interest-^acknowledged  intima- 
tion of  the  bond  being  assigned-^and  drawn  a  dividend  from 
the  estates  of  thd  principal  obligantS;  p.  25. 


CAUTION— Bank — Cir<:umstances  in  which  held,  affirming 
the  judgment  of  the  Court  below,  that  the  cautioners  of  a  bank 
agent  were  released  from  their  obligation  by  the  conduct  of 
the  bank,  in  permitting  the  agent  to  carry  on  an  illegal  trade, 
to  violate  his  instructions,  and  to  commit  important  irregula- 
rities, without  the  cautioners  being  apprised,  p.  89. 

1 — ^  Bank  Credit — Mora — Circumstances  in  which  a 

principal  debtor  in  a  bond  for  a  cash-account  with  a  bank  hav- 
ing failed ;  and  having  executed  a  trust,  the  deed  of  accession 
to  which  allowed  a  supersedere  of  diligence  for  three  years ; 
and  the  bank  having  lodged  a  claim  and  affidavit,  without 
signing  the  deed  of  accession ;  and  a  delay  of  seven  years  hav- 
ing taken  place— Held  (reversing  the  judgment  of  the  Court 
of  Session),  that  the  cautioner  for  the  cash-account  was  there- 
by liberated.  Observed,  That  a  person  bound  as  full  debtor 
with  another,  in  a  bond  for  a  cash-account  for  that  other,  is  a 
sarety,  and  enritled  to  all  the  equities  of  such,  except  that  he 
loses  the  benefit  of  discussion,  p.  4L 

Execution — A  judicial  factor  having  failed  to 


obtemper  an  order  for  consignation ;  but  the  proceedings  which 
led  to  that  order  having  taken  place  without  tbe  knowledge  of 
his  cautioner ;  and  the  creditors  in  a  ranking  and  sale  of  the 
subjects  having  applied,  inter  alia,  for  the  transmission  of  the 
bond  of  caution  to  the  record  of  deeds,  for  execution  against 
the  cautioner — Held,  that  the  cautioner  was  not  entitled  to 
oppose  the  transmission,  on  the  ground  that  the  amount  or- 
dered to  be  consigned  was  more  than  what  was  truly  due ; 
but  that  all  objections  against  execution  on  the  bond,  when 
transmitted,  were  open,  p.  566. 

Factor  Loco  Tutoris — A  factor  loco  tutoris  under 


the  Act  of  Sederunt  1790,  having  bound  himself  and  his  cau- 
tioner, their  heirs,  executors  and  successors,  to  do  exact  dili- 
gence in  his  said  duty,  and  in  conformity  to  the  Acts  of  Se-^ 
derunt  ftnd  practice  of  Scotland ;  but  not  having  bound' 
themselves,  as  usual,  in  addition,  to  render  a  just  account  of 
bis  intromissions,  &c.,  to  make  payment  as  req^iiired,  &c.,  and 
to  perform  every  duty  incumbent  on  him  as  factoN^Hcld, 
nevertheless,  that  the  liability  of  the  cautioner  was  equal  to 
that  of  odier  such  cautionera,  p.  568. 

Factor — Tutor — Three  persona  having  obtained 


a  gift  of  tntory  from  Exchequer,  tinder  a  bond  of  oaution  by 
a  fourth  party ;  the  tutors  having  appointed  one  of  their  own' 
number  factor,  for  whose  intromissions  caution  was  also 
found;  one  of  the  tutors  having  thereafter  died;  and  the 
cautioner  for  the  tutors  having  then  brought  an  action  to  have 
it  found  that  the  tutory,  and  his  cautionary  obligation,  had 
thereby  fallen,  in  which  action  a  balance  on  the  tutorial  ac- 
counts was  reported  in  favour  of'  the  tutors ;  and  some  time 
after,  the  tutor,  who  was  also  tutorial  factor,  having  become 
insolvent ;  and  the  Court  having  found  that  the  tutory  did  not 
fall  by  the  death  of  one  of  the  tutors ;  and  the  pupil  having 
brought  an  action  against  the  tutorial  factor  and  the  two  cau- 
tioners for  the  balance  on  his  accounts — Held,  I.  That  both 
the  tutorial  cautioner  and  the  factorial  cautioner  vere  liable 
to  the  pupil  for  the  factor's  intromissions.  2.  That  the  tu* 
torial  cautioner  was  entitled  to  relief  front  the  factorial  cau- 
tioner. 9.  Opinion  expressed,  that  it  was  incompetent,  after 
the  record  was  closed,  to  give  in  a  minute  tending  to  instruct 
a  material  fact,  not  contained  in  the  record,  p.  358. 

Guarantee — A  party  having  brought  an  action  of 


relief,  in  terms  of  a  letter  of  guarantee ;  and  the  defendera 
having  pleaded  that  they  were  improperly  induced  to  subscribe 
said  letter ;  and  having  offered  parole  evidence  of  the  fact ; 
and  tbe  purauer  having  objected  that  it  was  incompetent  to 
receive  such,  in  the  face  of  an  unreduced  Tetter  of  guarantee— i 
The  Lord  Ordinary  decerned  in  terms  of  the  libel,  and  the 
Court  adhered,  p.  204. 

-  Guarantee — Discussion — A  party  having  signed 


aletter  of  guarantee  for  pereons  who  became  bankrupt,  and 
were  furth  of  tbe  kingdom,  but  who  acknowledged  the  accu- 
racy of  the  debts  agamst  them— Held,  1.  That  the  creditor, 
in  a  question  with  the  cautioner,  was  not  bound  to  call  or 
discuss  tbe  principals,  in  such  circumstances.  2.  That  the 
ciiatloner  is  not  entitled  to  the  benefit  of  any  stipufetions  pos- 
terior to  the  guarantee  betv^een  the  debtors  and  credifor. 


ir 
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regarding  their  mode  of  dealing,  d.  Drafts  must  be  applied 
to  the  purposes  for  which  they  are  accepted,  or  retumeidi  p. 
810. 

CAUTION — Guarantee — Jury — A  quantity  of  herrings^  hav- 
ing been  consigned  to  a  person,  to  be  sold  by  his  agent,  whom 
he  agreed  <«  to  guarantee,  on  being  paid  at  the  rate  of  four 
per  cent,  for  commission  and  guarantee**— Held,  affirming  the 
judgment  of  the  Court  of  Session,  that  the  import  of  the  gua- 
rantee was  to  be  judged  of  by  the  Court,  not  by  a  jury;  and 
that  the  consignee  incurred  no  obligation  beyond  that  of  an 
ordinary  del  credere,  p.  17. 

•' Relief — Landlord  and  Tenant-^  A  landlord,  along 

iffth  another  co-obligant,  having  subscribed  a  bond  for  a  cash 
credit  for  his  tenant ;  and  the  missive  of  lease  having  contain- 
ed a  stipulation  that  the  tenant  should  be  entitled  to  the  price 
of  meliorations,  but  that  the  landlord  should  be  entitled  to 
retain  any  sum  due  on  that  account,  until  he  was  relieved  of 
the  bond,  or  of  any  sum  he  might  pay  under  it ;  and  having 
paid  ft  larger  sum  than  the  amount  of  meliorations — Held,  that 
the  landlord  was  entitled  to  retain  said  meliorations  for  his 
own  relief,  and  was  not  bound  to  communicate  any  part  there- 
of to  the  co-obligant,  who  had  paid  the  one  half  of  the  sum 
due  in  the  bond,  p.  5*35. 

See  Bankrupt.    Proceu,  Sankrupt,  Suspention, 


Title  to  Sue, 

CESSIO— See  Process. 

CHARGE,  GENERAL  &  SPECIAL,  to  found  an  adju- 
dication in  implement^  directed  against  an  heir  furth  of  the 
kingdom,  on  60  days*  inducite,  are  valid,  p.  287. 
■  See  Cammissitm- Agent. 

CHALLENGE— See  Criminal  Law. 

CHANCERY— See  Process,  Record. 

CHOLERA— See  Statute. 

CHURCH — Patronage — Jurisdiction — Assistant  and  Succes- 
sor— One  of  the  ministers  of  the  collegiate  parish  of  Tron, 
being  85  years  of  age,  and  unable  to  discbarge  his  duties— 
Held,  I .  That  the  Town  Council,  as  patrons,  were  entitled  to 
appoint  an  assistant  and  successor  to  him.  2.  That  the  ex- 
pediency of  the  appointment  is  a  question  to  be  decided  by 
the  Church  Courts,  in  the  first  instance,  p.  284. 

CIRCUMDUCTION— See  Process,  Circumduction,  Produc- 
tions. 

CITATION— See  Criminal  Law.   Process. 

COCKB  URN  PATH— Augmentation,  p.  318. 

CODICIL — Holograph — Expenses — A  party  having,  by  a  trust- 
disposition  and  settlement,  bequeathed  his  whole  property  for 
the  purpose  of  establishing  an  hospital ;  and  having  left  cer- 
tain annuities  to  his  relations,  by  a  holograph  unsigned  codicil 
on  one  page  of  a  separate  paper ;  and  having  repeated  the 
same  on  the  next  page,  arid  signed  it ;  and  having  thereafter 
left  a  third  holograph  unsigned  codicil  in  favour  of  the  same 
parties,  all  of  different  dates — Held,  1.  That  annuities  were 
due  under  each  of  the  codicils.  2.  That  both  parties  were  en- 
titled to  expenses  out  of  the  fund  in  medio,  p.  SQ2. 

COMMISSION^Held,  that  executors  may  claim,  in  a  mul- 
tiplepoinding,  a  moderate  commission  on  payments  made  by 
them,  through  consignation  or  otherwise,  in  room  of  lemunera- 
tion  for  their  trouble,  p.  173. 

— — ^— ^—  See  Process,  Jury,  Prescription. 

COMMISSION-AGENT— A  party  having  been  employed 
OS  a  common-agent,  to  make  sales  for  behoof  of  others ;  and 
having  charged  both  the  usual  commission,  and  an  account  for 
general  business — Held,  that  he  was  qnly  entitled  to  the  for- 
mer, p.  316. 

See  Principal  and  Agent. 

COMMISSION  &  DILIGENCE— See  Process,  Commission, 
Jurtt. 

COMMISSION  OF  BANKRUPTCY-  See  Process,  Bank- 
rupt. • 

COMMISSIONER— See  Process,  Bankrupt. 

COM  MONTY — Division  of— Mosses— A  common  property 
having  been  divided  according  to  1695,  c.  38,  in  terms  of  a 
decreet- arbitral — Held,  that  a  second  division  was  incompe- 
tent whilst  a  particle  of  the  moss  remained ;  and  action  for 
division  dismissed,  p.  147. 


COMMONTY — Possession^ On  a  proof,  showing  that  tmoss 
contiguous  to  two  properties  was  originally  common  property 
— Held,  that  one  of  the  adjacent  proprietors  was  in  tittUo  to 
bring  a  declarator  and  division  of  commonty,  on  the  alleged 
ground  of  his  titles,  and  of  forty  years*  common  possession,  in 
the  face  of  a  proof  of  temporary,  but  apparently  exclusive  pos. 
session,  and  of  an  interim  Interdict  granted  by  the  Sheriff  in 
favour  of  another  adjacent  proprietor  in  possession,  applying 
for  interdict  on  the  ground  of  her  having  an  exclusive  right  to 
possess ;  her  own  titles  appearing  to  bound  her  property  by 
the  moor,  p.  279. 

COMPENSATION— Interest— A  person  having  sold  his 
estate  to  his  son-in-law  by  a  missive  of  sale,  which  declan>d 
the  price  to  be  a  real  burden,  and  jC  10,000  to  be  secured  for 
the  son-in-law,  and  his  wife  in  liferent,  and  their  children  in 
fee  ;  and  the  son-in-law  having  failed  to  pay  any  part  of  the 
price,  to  which  the  sellers  three  daughters  succeeded  as  heir$. 
portioners ;  and  a  ranking  and  sale,  and  an  action  of  muUiple- 
poinding  having  been  brought — Held,  affirming  the  judgment 
of  the  Court  below — I.  That  the  son-in-law  and  his  vrife 
were  not  entitled  to  draw  any  part  of  the  interest  of  the 
j£  1 0,000,  but  that  it  must  go  to  compensate  the  claim  of  the 
other  two  beirs-portioners,  for  the  share  of  the  price  due  to 
them  by  the  son-in-law.  2.  That  a  purchaser  of  a  part  of  the 
estate  was  liable  in  accumulation  of  interest,  at  the  first  term  af- 
ter  the  date  of  citation  in  the  process  of  multiplepoinding,  p.  98. 

Retention — Imputation  of  Interests— 
Circumstances  in  which  interests  on  certain  claims  connected 
with  the  management  of  on  estate,  of  which  a  sale  had  been 
reduced,  were  not  allowed  to  be  imputed  in  compensation  of 
the  rents  due  for  the  period  of  wrongous  poasession,  p.  565. 

—See  Bill  of  Exchange.    Interest.  Prut- 


cipal  and  Agent. 

COMPETENCY— See  Process. 

COMPETITION— See  Trust. 

COMPOSITION— See  Bankrupt.    Superior  and  Vassal. 

CONDICTIO  INDEBITI— Observed,  Ignorance  of  fact,  not 
of  law,  grounds  an  action  of  condiciio  indebiti,  p.  28i 

CONFIRMATION— See  Executor-Creditor. 

CONJUNCT  &  CONFIDENT— Statute  1621,  c  18-Thc 
brother  of  the  father  of  an  illegitimate  child,  having  taken  the 
charge  of  the  child  after  the  father's  death,  and  intromitted 
with  a  legacy  left  to  the  child  by  the  father ;  and  baring,  after 
the  child's  majority,  taken  a  discharge  from  him  of  all  cliums 
but,  upon  an  investigation  of  the  accounts,  it  appearing  that 
there  was,  at  the  date  of  such  discharge,  a  balance  due,  and 
not  paid — Held,  that  the  discharge  was  struck  at  by  Statute 
1621,  c.  18,  as  granted  to  a  conjunct  and  confident  person, 
M'ithout  a  just  and  onerous  cause,  p.  238. 

CONJUNCTION— See  Process. 

CONSIGNATIO N— See  Process,  MuUipUpwnding.  Sale. 

CONSIGNMENT— See  Princiinxl  and  Agent. 

CONSIGNEE— See  Caution. 

CONTEMPT  OF  COURT— See  2>^orc<rm^. 

CONTRACT— Breach  of— A  shipping  com paov  having  con- 
tracted with  a  wharfage  company  to  send  all  their  veuels  to 
their  wharf,  on  condition  that  the  latter  ezduded  all  other 
vessels  trading  from  the  Forth  to  the  Thames  from  it,  and 
that  the  wharfage  company  should,  at  a  certain  per  centage, 
collect  their  freights ;  and  having,  in  the  face  of  the  contrut, 
withdrawn  their  vessels  from  the  said  wharf — Circumstances 
in  which  held,  1.  That  the  shipping  company  had  unjustifiablj 
committed  a  breach  of  the  contract :  S2.  That  the  previous 
bankruptcy  of  one  of  the  partners  of  the  wharfiure  eompan; : 
S.  That  dishonouring  the  shipping  company  dratta,  when  the 
wharfage  company  were  not  in  funds  from  the  freights ;  4. 
That  raising  the  wharfage  dues  according  to  the  rates  chai;ged 
at  other  wharfs ;  and,  5.  That  refusing  Co  find  security  for 
their  intromissions  (their  being  no  stipulations  on  these  mat- 
ters in  the  contract),  were  not  sufficient  to  justify  a  breach  of 
the  agreement  6.  Opinion  expressed,  that  issues  framed  with 
a  view  to  a  jury  trial  were  not  binding  on  the  Court.  7< 
Question  raised,  though  not  decided,  but  opinion  expressed 
by  the  Lord  Ordinary,  that  proceedings  in  Chancery  might  he 
admitted  as  evideucei  vaU^t  ^ua/Uum,  p.  44i. 
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CONTRACT— Penalty — Parties  having  entered  into  a  contract, 
whereby  one  of  tbem  was  to  act  as  agent  for  the  other ;  and  it 
having  been  stipulated,  that  when  the  contract  should  ter- 
minate,  the  agent  should  not  enter  upon  business  for  himself, 
within  fifty  miles  from  Edinburgh,  till  after  12  months  from 
the  expiration  of  the  agency ;  and  the  agent  having  bound  him- 
self to  implement  the  contract,  under  payment  of  j£200,  not  as 
penalty,  but  as  damages;  and  the  agent  having  begun  business 
in  Edinburgh  within  the  12  months  after  the  termination  of 
the  agency — Held,  that  the  constituent  was  entitled  to  inter- 
dict against  the  agent,  p.  148. 

■ Principal  and  Agent — A  road  contractor  having 

contracted  to  form  a  road  according  to  a  plan  and  specification 
fumislied,  with  a  stipulation,  that  for  any  extra  work  that 
might  be  necessary,  he  was  to  obtain  a  written  order  from  the 
road  trustees,  or  tneir  surveyor ;  and  having  afterwards  brought 
an  action  for  payment  of  extra  work  done,  without  the  writ- 
ten order,  but,  as  alleged,  with  the  knowledge  and  consent  of 
the  trustees  and  surveyor  ^Held^  that  the  trustees  were  not 
liable,  p.  505. 

—   Sale — A  party  having  contracted  with  a  pro- 


prietor for  the  slater  work  of  premises,  upon  the  footing  of  a 
certain  description  of  slates,  at  a  fixed  pnce,  being  furnished ; 
but  the  quarrier  having  furnished  slates  of  inferior  value,  which 
were,  however,  not  objected  to  by  the  proprietor;  and  the 
slater  having  obtained  full  payment  of  the  contract  price — Cir- 
cumstances in  which  held,  that  he  was  liable  to  the  quarrier 
for  the  higher  value  for  the  whole  slates,  although  some  of 
tbem  were  of  inferior  quality,  p.  493. 

CONVERSION-See  Teinds. 

CON  VEyANCING—Title  to  Purchaser— Discharges— Cir- 
cumstances  in  which  it  was  held  advisable  to  embody  mutual 
renunciations  and  discharges  by  parties,  and  also  a  trust-disposi- 
tion and  conveyance  by  trustees  to  themselves,  in  one  deed,  nar- 
rating the  actions  and  the  settlements  on  which  it  was  founded, 
in  order  to  form  an  unobjectionable  title  to  purchasers,  p.  177. 

CORPORATION— Privileges  of— Local  Militiaman  — A 
party  having  served  in  the  local  militia,  and  having  been  on 
duty  in  suppressing  a  mutiny  among  the  militia  in  garrison  in 
Perth,  in  virtue  of  an  order  of  the  Sheriff— Held,  1.  That  such 
was  not  actual  service  in  the  meaning  of  the  Act,  52d  Geo. 
TIL,  and  did  not  entitle  a  person,  who  was  an  unfreeman,  to 
exercise  the  trade  of  a  blacksmith  within  the  burgh.  2.  Opi- 
nion expressed,  that  the  Act  of  Sederunt  anent  certain  counsel 
only  being  entitled  to  plead  for  the  poor,  was  not  exclusive,  p. 
552 

COSTS  OF  APPEAL— See  £n/ai/. 

CREDIT— See  jlccount. 

CRIMINAL  LAW— Bail-bond— Citation— Execution— An 
execution  of  citation  set  forth,  that  the  copy  served  on  the 
panel  consisted  of  20  pages ;  and  it  having  occurred  that  the 
copy  served  consisted  of  22  pages,  whilst  the  principal  libel 
consisted  of  20  pages — Held,  that  such  a  disconformity  was  a 
good  objection  to  declaring  the  bail-bond  forfeited,  p.  593. 

«  Duel— Challenge — Posting — Held,   1. 

That  at  common  law,  sending  a  challenge  is  an  indictable  of- 
fence. 2.  Question  raised.  Whether  posting  a  person  for  not 
accepting  of  a  challenge  be  also  an  indictable  offence?  p.  592. 

Housebreaking — Question  raised,  Does 


climbing  over  a  railing,  and  thereby  gaining  access  to  a  win- 
dow, constitute  the  crime  of  housebreaking  ?  p.  591. 

Indictment  —  Relevancy — Bigamy — A 


party  having  been  indicted  for  bigamy ;  and  the  latter  part  of 
the  libel,  which  referred  to  his  guilty  knowledge,  not  having 
specified  that  he  was  aware  that  the  womftn  was  still  the  law- 
ful wife  of  another  man,  and  had  not  been  divorced — Held, 
that  so  far  the  indictment  was  irrelevantlv  laid,  p.  592. 

Jurisdiction  —  Evidence  —  Fraudulent 


Bankruptcy— Held,  1.  That  the  Court  of  Justiciary  was  com- 
petent, at  common  law,  to  trv  cases  of  fraudulent  bankruptcy. 
2.  That  the  names  of  the  creaitors  defrauded  ought  to  have  been 
specified  in  the  indictment.  3.  That  it  was  unnecessary  to 
libel  that  the  goods  in  question  were  secreted  at  the  time  of 
bankruptcy.  4.  That  it  was  not  necessary  that  a  letter  of 
obligation  by  the  panel,  tendei;ed  in  evidence  by  the  Crown, 
should  be  stamped,  p.  594. 


CRIMINAL  LAW— Letters  of  Intimation  —  Custody  for 
'Trial-— A  party  on  whom  several  indictments  had  been  served, 
chai^ng  him  with  falsehood,  &c.,  and  on  which  the  diets  had 
been  deserted  and  continued,  having,  while  in  prison,  during 
the  currency  of  one  of  the  indictments,  petitioned  for,  obtain- 
ed, and  executed  letters  of  intimation  against  the  prosecutor, 
to  fix  a  diet,  and  conclude  the  trial  in  terms  of  the  Act  1701 ; 
and  the  prosecutor  having  thereafter  liberated  the  prisoner, 

'  and  moved  the  Court  to  continue  the  case  to  a  certain  day- 
Held,  I.  That  the  currency  of  an  indictment  was  no  bar  to  an 
application  for  letters  of  intimation  under  the  statute,  the  ap- 
plicant being  a  prisoner  for  custody  in  order  to  triaL  2.  A 
prisoner  committed  under  an  interlocutor  continuing  the  diet 
of  a  current  indictment,  held  a  prisoner  fur  custody  in  order 
to  trial.  3.  After  service  of  an  intimation  to  fix  a  diet,  on 
the  prosecutor,  a  continuation  of  the  diet  of  a  trial  to  a  cer- 
tain day,  held  the  act  of  the  prosecutor,  and  not  of  the  Court, 
and  the  day  named  to  be  a  diet  fixed  under  the  statute.  In 
compliance  with  the  intimation.  4.  Held,  that  the  prosecu- 
tor cannot,  by  liberating  a  prisoner  who  has  obtained  and  ex- 
ecuted letters  of  intimation,  preclude  him  from  insisting  for, 
and  obtaining  the  benefits  of  the  statute,  on  the  prosecutor 
failing  to  fix  or  conclude  a  liial  within  the  period  limited  by 
the  statute.  5.  Questions  raised,  Whether  the  provisions  of 
the  Act  applied  to  a  party  on  bail  ?  and  Whether,  on  the 
raising  of  new  criminal  letters,  after  the  letters  of  intimation, 
the  prosecutor  was  bound  to  conclude  the  trial  within  40  days  ? 
p.  521, 

Meditatione   Fugse— Res   Judicata— 


Criminal  Warrant — An  English  married  woman  having  been 
brought  to  Scotland  by  the  Public  Prosecutor  on  a  criminal 
warrant,  and  tried  for  the  crimes  of  house-breaking  and  rob«. 
berv,  of  which  she  was  acquitted — Held,  1.  That  she  was  not 
entitled  to  personal  protection,  but  was  liable  to  be  imprisoned 
on  a  meditatione  fugee  warrant  at  the  instance  of  the  parties 
whose  property  had  been  stolen,  and  who  were  in  the  act  of 
raising  a  summons  against  her  for  the  restitution  of  said  pro- 
perty. 2.  That  it  was  competent  to  apply  for,  and  obtain  a 
second  warrant,  though  the  first  had  been  dismissed  as  irregulac 
in  point  of  form.  3.  I'hat  it  is  sufficient  ground  for  granting 
said  warrant,  if  the  creditor  depone  to  the  verity  of  the  debt, 
end  his  belief  that  the  debtor  meditates  flight.  4.  A  judgment 
of  the  Bill- Chamber  is  not  res  judicata.  5.  Acquittal  from  a 
criminal  charge  is  no  bar  to  a  civil  action  for  restitution,  p.  120. 

Prison- Breaking — Held,   1.   Where   a 


prisoner  breaks  out  of  a  cell  in  which  he  has  been  legally  con- 
fined in  a  jail,  but  does  not  escape  beyond  the  walls  of  the  pri- 
son, that  such  is  not  prison-breaking.  2.  That  the  essence  of 
prison-breaking  is,  escape  beyond  the  outer  walls.  3^  That 
an  attempt  to  break  prison  is  an  indictable  offence,  p.  409.  . 

Proof —  Evidence — Competency —  A 


person  having,  on  oath  in  Jbro,  deponed,  that  he  did  not  re- 
cognise a  certain  panel,  when  pointed  ouc  to  him  in  a  certain 
place  on  a  former  occasion — Held,  that  it  was  incompetent  to 
ask  him  whether  he  had  ever  stated  to  any  other  person  that 
he  had  recognised  the  panel,  p.  591 . 

Relevancy — Locus  delicti-^An  indict- 


ment having  set  forth  that  a  crime  was  committed  by  the  panels, 
in  **  Claremont  Street,  near  Edinburgh  ;'*  and  there  being  two 
Claremont  Streets — Held,  that  the  locus  delicti  had  not  been 
sufficiently  individualised,  p.  593. 

Slandering  of  Judges — Held,  that  tho 


Act  1540,  c.  104,  is  not  in  disuetude ;  and  that  an  indictment 
'  against  slandering  Judges,  laid  on  the  common  law,  and  also 
on  the  Statute,  was  relevant,  p.  384. 

CURATOR— Prescription— Inventories-- Held.  1,  That  a 
curator,  by  neglecting  to  make  up  inventories,  did  not  forfeit 
the  benefit  of  the  Statute  1696,  c.  9.  2.  That  by  consenting 
extrajudicially  to  furnish  information  regarding  the  curatory, 
before  the  action  was  brought,  did  not  cut  him  off  from  his 
plea  of  prescription,  p.  193. 

CURATOR  BONIS- See  ProcfM. 

CURATOR  AD  LITEM— See  ProwM,  Curator, Intimation. 

CUSTODY— Titles— A  liferenter  haWng  dilapidated  the 
moveables,  and  retained  several  bills,  and  the  title-deeds  of 
the  lifercnted  property,  which  she  alleged  she  had  lost — Found. 


YJ 


INDEX. 


that  thougli  she  was  not  bound  to  deliver  such  documents  to 
the  fiar»  yet  she  was  bound  to  deposit  them  in  the  hands  of 
the  ShenfT-clerk,  as  a  proper  neutral  party,  p.  196. 
CUSTODY— See  Trust, 


DAMAGES— See  Zanrf/orrfflud  TVnan/.  Partnership,  Process, 
Expenses,  Jury§  New  Trial,  Summons,   Proof.  Slander, 

DEATH-BED^Sce  J7i«6anrfflndfrt/c.  Prifcess,  Title  to  Sue. 
Title, 

DECLARATION— See  Bankrupt. 

DECREE— See  Process, 

DEFAMATION— See  Process,  Summons, 

DEFENCE— See  Process, 

DEFORCEMENT— A  messenger,  to  whom  the  execution 
of  a  process-caption  had  been  committed,  having  l)een  deforced 
by  the  agent  against  whom  it  was  directed — the  Court,  on  the 
report  of  the  Lord  Ordinary,  who  signed  the  caption,  granted 
warrant  to  incarcerate  the  agent  in  the  jail  of  Edinburgh,  till 
liberated  in  due  course  of  law,  p.  377. 

DELIVERY- Receipt  for  Documents— Held,  that  a  charge 
upon  a  decree,  ordaining  to  deliver  up  certain  documents  tor 
which  a  receipt  had  been  granted,  promising  to  return  them 
on  demand,  couM  not  be  resided,  on  the  ground  that  the 
claim  which  had  led  to  the  possession  of  the  papers  by  the 
charger  was  satisfied,  p.  108. 

See  Sale,  Shipmaster,   Trust, 


DESTINATION— Adjudication  in  Implement— A  bond  be- 
ing takeu  to  a  father  and  mother  in  liferent  (for  her  liferent 
use  ailenarly,)  and  to  their  son  in  fee,  under  a  reserved  power 
to  ^he  father  to  burden  or  convey — Held,  That  the  fee  is  in 
the  father,  p.  287.  y'f 

, Entail— A  party  having  executed  a  strict 

entail  in  favour  of  A.  B.,  and  the  heirs-male  of  his  body ; 
whom  failing,  C.  D.,  and  the  heirs-male  of  his  body ;  whom 
failing^  his  heirs  and  assignees  whomsoever ;  and  C.  D.,  with- 
out  heirs-male  of  his  body,  having  predeceased  A.  B.^ — Held, 
in  a  question  with  the  heirs  of  line  of  C.  D.,  that  A  B.  waa 
unlimited  fiar,  p.  493. 

DILIGENCE— Arrestment— Contingent  and  Future  CUim^ 
Held,  that  a  principal  tenant  having  brought,  but  not  yet  ob- 
tained decree  in  an  action  of  damages  against  his  landlord,  for 
the  period  both  of  his  own  and  his  sub-tenant's  possession,  on 
the  reduction  of  his  lease  ;  and  having  in  that  action  admitted 
the  right  of  his  sub-tenant  (wiio  had  no  ligbt  to  pursue  the 
landlord  directly)  to  claim  from  him  the  due  share  of  damage, 
— an  arrestment  by  a  creditor  of  the  sub^tenant,  laid  in  the 
hands  of  the  principal  tenant,  was  effectual,  p.  355. 

■  Horning — Lease — A  party  having  entered  in- 

to a  lease  of  a  quarry,  which  authorised  summary  diligence ; 
and  the  quarry  having  been  subsequently  enlarged  by  missives 
and  verbal  agreements — Held,  that  a  charge  under  the  original 
lease,  for  payment  of  the  rent,  was  competent,  notwithstand- 
ing the  subsequent  alterati^  of  its  terms,  p.  263. 

Horning— Promissory- Note —  Circumstances 


in  which  the  payee  in  a  promissory-note  found  entitled  to 
charge  the  granter  for  payment,  although  he  had  received  pay- 
ment from  a  third  party,  who  did  not  act'  for  behoof  of  the 
granter,  qM  who  did  not  receive  either  an  indorsation  or  an 
assignation,  p.  181.   ^ 

Hhibition — A  writer  having  raised  inhibition 


upon  an  action  for  payment  of  JC500  and  upwards.jiif  busi- 
ness accounts,  &c«  against  a  client  possessed  of  a  landed  estate 
worth  jC  12,060,  much  burdened — The  inhibition  recalled,  on 
the  defender  finding  caution  for  :€400,  p.  1G6. 

Inhibition,   Loosing  of — The  purchaser  of 


heritable  aubjects,  against  which  inhj[bition  had  been  used  by 
a  creditor  of  the  seller  prior  to  the  purchase,  having  applied 
to  have  the  diligence  recalled  on  caution — Circumstances  in 
which  this  was  refused.  Opinion  expressed,  that  a  purchaser 
was  entitled  to  make  such  an  application  in  his  own  name, 
p.  261. 

Inhibition — Recal  of — A  party  having  gmnt* 


feftment  had  passed ;  but  the  trustee  hayiog,  after  the  seques- 
tration, taken  infeftment;  and  the  granter  having  raised  an 
action  of  constitution  against  the  bankrupt,  and  used  inhibi- 
tion thereon,  and  also  brought  a  reduction  of  the  heritable 
bond-^The  Court  recalled  the  inhibition  without  caution,  but 
interdicted  the  trustee  from  disposing  of  the  heritable  bond 
till  the  issue  of  the  actions,  p.  834. 
DILIGENCE— Inhibition— Recal  of— Certain  of  the  parish- 
ioners of  Dollar  having  raised  an  action  of  reduction  and  de- 
clarator against  the  members  of  the  Kirk- Session,  trustees  of 
the  Dollar  Institution,  without  any  conclusion  for  payment  to 
themselves  as  pursuers ;  and  having  used  arrestments  and  in- 
hibition on  the  dependenciB— the  Court  recalled  them,  p.  353. 
.  Poinding— Latent   Trust— Circumstances  in 

which  held,  that  a  prior  but  latent  trust  could  not  be  pleaded 
by  the  trustee,  agamst  a  poinding  of  the  truster's  goods  at  the 
instance  of  a  creditor,  p.  191. 
See  Partnership* 
Letters  of— See  Process, 


DISCHARGE— See  Bankrupt,     Process,    Bankrupt,     BSL 

Cautioner, 
DIVIDE ND^See  Bankrupt, 
DIVORCE— See  HuAand  and  W^e.    Jurisdiction. 
DOVE. COT— See  Landlord  and  Tenant. 
DREGHORN  &  PEARST ON— Augmentation,  p.  559. 
DRYMEN— Augmentation,  p.  176. 
DUEL— See  Criminal  Law. 

B 

EAVES-DROP— See  Servitude, 

EDINBURGH  IMPROVEMENT  ACT— See  J/rnVoWtf 

Creditor.   Process,  Jury* 
ELECTION— See  Magistrates,     Police.     Process,  Suspensian. 
ELECTION  OF  MAGISTRATE— See  Process,  Suspen- 

sion. 

EMPLOYMENT— See  Prescnpiion. 

ENGLISH  COUNSEL— See  JEn/otf. 

ENROLMENT— See  Process. 

£  NT  AIL —  Contravention  —  Gratuitous  —"Circumstances  in 
which  an  heir  of  entail,  who  was  afterwards  found  to  have 
the  fee-simple  of  the  estate,  having,  in  consequence  of  an 
agreement  with  the  next  substitute,  executed  a  new  entail,  in 
contravention  of  the  former,  ratifying  and  confirming  sales  of 
part  of  the  entailed  estate  to  pay  the  entailer's  debts  ;  and  the 
posterior  entail  having  been  found  valid*— Held,  affirming  the 
judgment  of  the  Court  of  Session,  that  the  original  entail  was 
gratuitous  and  aimihilated,  and  that  the  sales  of  the  lands  were 
unchallengeable,  p.  74. 

._— >-  Error— Ah  irritant  clause  in  an  entail  found  to  be 
valid  and  sufficient,  altbough  its  syntax  be  defective,  in  conse- 
quence of  a  clericd  omission ;  the  words  necessary  to  restore 
uie  grammatical  construction  of  the  clause  being  apparent 
from  the  context,  p.  b^. 

-  Prescription — Reservation — Nomination — A  per- 


cd  an  heritable  bond  in  favour  of  an  individual,  who  was 
thereafter  sequestrated,  and  before  which  sequestration  no  in- 


son  having  executed  an  entail  in  favour  of  his  son  and  a  cer- 
tain series  of  heirs ;  whom  failing,  of  any  other  heirs  to  be 
nominated  and  appointed  b^  the  entailer,  by  a  writing  under 
his  hand,  at  any  time  in  his  "  liege  poustie,"  but  reserving  a 
power  to  alter  certain  branches  of  the  succession ;  and  after- 
Wards,  in  a  deed  of  entail  of  certain  other  lands,  proceeding  on 
the  narrative  of  tbe  reserved  powers  in  the  original  entail,  hav- 
ing named  heirs  to  the  original  estate,  but  having  also  altered 
the  order  of  succession  of  certain  of  the  substitutes  to  which 
his  reserved  powers  of  alteration  did  not  extend — Held,  affirm- 
ing the  judgment  of  the  Court  of  Session,  1.  That  the  heirs 
named  by  the  second  deed  were  entitled  to  be  preferred  to 
those  called  in  the  original  entail,  after  the  clause  reserving 
power  to  name  heirs.  2.  That  prescription  did  not  apply  to 
such  deed,  although  neither  proved  to  have  been  delivered,  nor 
containing  a  clause  dispensing  with  delivery ;  and  although  tbe 
nomination  in  the  second  had  never  been  engrossed  in  the  ui- 
vestiture  under  the  first  deed,  p.  45. 

Provisions  to  Younger  Children— >By  an  entail, 


giving  power  to  *'  the  heirs  of  tailzie"  to  provide  their  younger 
children  to  "  reasonable  provisions" — Held,  (affirmix^  the 
judgment  of  the  Court  of  Session,}  that  where  the  free  rental 


mbEX. 


irii 


did  not  exceed  X6688>  it  was  competent  for  tbe  beir  (an 
Earl)  to  burden  tbe  estate  with  a  provUion  of  j£20^000  in 
favour  of  his  two  daughters*  p.  61. 

ENTAIL— Reduction — Sale — Socceaeion,  Change  of-^Costs 
-^An  heir  in  posaeasion  under  an  entail,  which  contained  no 
express  prohiUtion  against  contracting  debt,  having  made  a 
fictitious  sale,  and  obtained  for  the  alleged  price  a  bill  which 
was  indorsed  to  a  third  party ;  and  the  estate  having  thereon 
been  adjudged,  and  thereafter  reconveyed  to  the  said  heir,  who 
executed  a  new  deed,  altering  the  order  of  succession  of  the 
original  entail — Held,  affirming  the  judgment  of  the  Court  of 
Session,  1.  That  the  second  deed  of  entail  was  ineffectual 
and  reducible^  2.  That  it  was  not  necesaarv  to  decide  moA 
than  one  ground  of  redaction,  when  exclusive  of  the  otfa«r 
grounds.^  3.  Sequestration  of  the  rents  of  die  estate  in  dis- 
pute having  been  awarded,  and  appealed  firoro— •Circumstances 
in  which  ^150  of  costs  were  given,  and  intimation  made, 
that,  in  future  appeals  of  ao  groundless  a  natore,  £300  of 
costs  would  be  given,  p.  2. 

^  Sale — Record-^ Judgment  of  tbe  Court  of  Sesaicn 

affirmed,  sustaining  tbe  sale  of  an  estate  held  under  a  strict 
entail,  in  respect  the  deed  of  entail  was  not  recorded  in  the 
Register  of  Entails  till  after  tbe  date  of  tbe  sale,  notwith- 
standing the  consideration  of  marriage  expressed  in  the  entail. 
Registration  in  the  Register  of  Sasines  is  not  suffidenk  Ob- 
served, That  it  was  highly  irregular  to  affix  the  name  of  Eng- 
lish Counsel  to  an  appeal,  without  previously  consulting  bim, 
p.  124. 

See  DestifuUhn,    Landlord  and  Tenani,    Pr§ceti, 


AdfudictUion,    Trutt* 

£NTRY_See  Superior  and  VauuL 

EKASURE^See  Procvst,  Summom. 

ERROR^See  E»UaiL  Landlord  and  Tenant. 

ERSKIN£_Aogmentation,  p.  287. 

EXCEPTIONS^Bill  of— See  iVocesi,  Jurg. 

EXCHEQUER  COURT— See  ^te/nfe. 

JS  XEC  U T  O  R — Commission—- Held,  that  executors  may  clai m,. 
in  a  mnltiplepoliiding,  a  moderate  commission  on  payments 
made  by  them,  through  consignation  or  otfacrwiset  in  room  of 
remuneration  jfor  their  trouble,  p.  179. 

■  See  AgeiU  and  CUenU  Comtnitsion, 

EXECUTOR.CREUITOR  &  ARRESlER^MulUple. 
poinding— A  previous  arrester  having  obtained  a  decree  of 
preference  in  a  multiplepoinding,  in  a  competition  with  a  cre- 
ditor, who  subsequently  obtained  a  confirmation  as  executor- 
creditor— Held,  in  a  question  with  the  executor,  that  tbe  de- 
cree of  preference  was  not  equivalent  to  a  decree  of  forth- 
coming, or  completion  of  tbe  arrester's  ^ligence ;  and  that  it 
coold  not  therefore  compete  with  tbe  confirmation,  p.  136. 

EXECUTRY— See  Proc^w. 

EXPENSES— See  Bankrupt.  Codicil.  Husbmd  and  Wife. 
Proceu,  Ezpema,  Jury,  Nei».  Trial,  Sale.  Trust. 

P 

FACTOR— Jodieial — Circdmstanees  in  which  it  wasbeld  not 
sufficient  to  justify  the  removal  of  a  judicial  faetor,  that  he  bad, 
inter  alia,  before  bis  appointment  as  judicial  factor,  and  while 
acting  as  the  private  agent  of  one  of  the  creditors  of  the 
estate,  done  certain  acts  alleged  to  be  disadvantageous  to  the 
general  body  of  the  creditors,  p.  185. 

■  Nobile  Officiom-^Tbe  Court  autho- 
rised a  judicial  factor  on  a  sequestrated  land  estate,  to  let  cer- 
tain grazings  on  tbe  estate  for  three  years,  p.  588. 

•See  Cautioner..    Frincipal  and  AgeMm     Process, 


Bankrupt.   Trust. 

FACTOR  LOCO  TUTORIS-^S«e  Caulioner.  Process. 

FANCY  GOODS— See  Account. 

FEE— See  Prooision. 

FENCE^See  Landlord  and  Tenant. 

FINDINGS— See  Process,  Imterloeutor, 

FISHING  S— Title— Held,  affirming  the  judgment  of  tbe  Court 
of  Session,  that  a  grant  cum  piscaiionibus  does,  without  forty 
years*  possession,  give  a  right  to  trout  fishing  in  the  face  of  a 
right  of  fishing  in  an  opposite  proprietor,  in  so  far  as  it  does 
not  interfere  with,  or  prejudice  the  superior  right  of  salmon 
fishing  in  that  opposite  proprietor,  pp.  447  and  006. 


FISHINGS— Title  to  Pursue— Held,  affirming  tbe  judgment 
of  tbe  Court  of  Session,  that  an  individual  having  right  to  sal- 
mon fishings  in  a  firth,  both  as  heritor  and  tacksman,  has 
not  thereby  any  title  to  pursue  a  declarator  against  another 
heritor,  ex  adnerto  of  whose  grounds  he  has  produced  no  right 
to  fish,  although  that  heritor,  while  fishing  legally  ex  adverse  of 
bis  own  lands,  has  no  right  to  salmon  fishings,  either  opposite 
to  these  landti,  or  anywhere  else  in  the  firth.  Observed,  That 
a  person  may  sue  for  consequential  damages  done  to  bis  upper 
fifiherv,  by  something  wrongly  done  in  the  lo\»ner  fishery,  al- 
though he  be  not  the  owner  of  land  opposite  the  place  of  ob- 
struction, or  have  not  right  to  the  fishery  opposite  to  that 
places  p.  20. 

'  See  Process,  Interlocutor. 

FORGERY— See  Process,  Suspension. 

FORTINGALL— Augmentation,  p.  368. 

FRAUD— See  LaiuUord  and  Tenant.. 

FREBHOLDER_Qalification— A  party  having  claimed  to 
be  enrolled  as  a  freeholder  on  certain  lands,  as  a  tbree-merk  or 
forty  shilling  land  of  old  extent— produced  in  proof  thereof, 
two  extract  retoars— the  one  of  the  special  service  of  a  lady, 
as  one  of  two  heirs-portioners,  in  which,  among  odiers,  the 
lands  in  question  were  described  as  tbree-merk  lands ;  and  the 
other  of  a  special  service  ip  a  barony,  which  stood  in  the  valenC 
clause  at  60^  merks,  and  £40,  6.  8.,  and  which  included  tho 
whole  lands  endmerated  in  the  former  service,  and  gave  them, 
in  the  descriptive  dense,  the  general  title  of  10}  merk  lands, 
which  was  the  exact  amount  of  the  whole  lands  enumerated  in 
that  former  service— Held,  that  the  qualificatAoa  was  goodi  p» 


K    V 


G 


GAME  DEBT— Bill— Indorsee— Held,  that  even  a  bonafdt 
indorsee  of  a  game  debt  bill  cannot  use  diligence^  or  raise  ac- 
tion on  it,  p.  436. 

GLEBE  &  MANSE— See  rirk  Lands. 

GRACE,  ACT  OF— See  Jurisdiction. 

GUARANTEE— See  Caution. 


HERITABLE  CREDITOR— Expenses— The  Improve*, 
ments'  Statute  of  Edinburgh  having  provided,  that,  in  cer- 
tain cases,  the  value  of  property  taken  for  the  purposes  of  the 
Act,  shoi^d  be  estimated  by  the  verdict  of  a  Jury,  and  the 
property  be  vested  in  the  Commissioners  under  the  Act,  with 
power  to  feu  it  out,  &c.— Held,  1.  Thai  heritable  creditors  in 
subjects  so  taken,  were  not  bound  to  grant  ariy  titles  to  the 
property  over  which  their  security  extended  at  their  own  ex- 
pense. 2.  Obser\'ed,  That  under  the  Act,  assignations  and 
discbarges  by  tbe  heritable  creditors  were  sufficient  to  vest 
the  Commissioners  with  a  feudal  title,  p.  26^ 

■  Expenses   of   Sale  —  See 

Bankrupt, 

HERITABLE  &  MO VEABLE— Annuity  —  A  truster 
having  provided,  that  at  the  sale  of  his  estate,  ;£800  should  be 
set  aside  for  an  annuity  of  <£40  to  his  wife,  declared  a  real 
lien  on  the  lands,  and  payable  to  himself,  his  heirs  and  assig- 
nees at  her  death, — having  died  before  the  sale ;  and  tbe  pur- 
chaser having  retained  the  jC800,  and  granted  bond  for  it  in 
terms  of  the  trust— Held,  that  in  a  question  between  the 
widow  (manied  again)  and  the  child,  the  fund  was  heritable^ 
p.  479. 

'  Bond — Sale — Circum- 

stances in  which  found,  that  a  ranking  and  sole  formed  no  bar 
to  an  heritable  creditor  proceeding,  in  terms  of  his  bond,  to 
sell  a  part  of  the  property  of  the  debtor,  p.  142. 

— •^— — — —  See  dssignalion.  Poinds 


ing  the  Ground. 

HEIRS  &  BAIRNS— See  Marriage^Contract. 

HOLDING— Feu  or  Udal — Lands  originally  udal  lands,  hav- 
ing been  possessed  for  more  than  40  years  upon  certain  in- 
feftments  in  feu,  but  the  charters  upon  which  they  proceeded 
not  being  produced — Held,  that  the  suljecta  were  not  feudal- 
ized, but  still  remained  udal,  p.  276. 

HOLYROOD— Heritable  Keeper  of— iPropcrty— Prescrip- 
rion^-Usage— Quarries— Evidence— The  House  of   Lot^ 


— ••• 
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liaTing  affirmed  part  of  an  interlocutor  of  the  Court  of  Ses- 
sion, finding  that  the  heritable  keeper  of  the  Park  of  Holy- 
rood  had  no  feudal  right  of  property  therein ;  and  having  re- 
mitted, with  instructions  to  proceed  farther  in  the  case, — 
Held,  1.  That  the  heritable  keeper  cannot,  in  opposition  to 
his  grant  from  the  Crown,  which  is  his  title,  plead  the  posi- 
tive prescription.  2.  (Reversing  the  judgment  of  the  Court 
of  Session,)  That  he  was  not  entitled,  by  usage,  to  quarry  the 
rocks  in  said  park  ;  and  that  the  duty  of  heritable  keepjer  was 
to  preserve,  and  not  destroy  the  sulnect  entrusted  to  his  care. 
3.  Entries  in  the  book  of  a  Town  Council,  regarding  a  cer- 
tain subject,  and  limitations  respecting  the  same  in  the  leases 
granted  by  a  person  to  his  own  tacksman,  are  not  evidence  in 
favour  of  said  person  against  third  parties,  p.  53. 

HOMOLOGATION— See    Obligation.    Partnerthip. 

HONORARY— See  Proeets,  Expenses. 

HORNING— See  i)i/^ence.  Partnership. 

HORSK— See5!(a6^. 

HOUSEBRE  AKING^See  Cnninal  Law. 

HUSBAND  &  WIFE^Divorce— Agent— Expenses— In  an 
action  of  divoree  at  a  husband's  instance,  an  interim  sum  to 
account  of  expenses  awarded  to  the  defender's  agents  before 
their  accounts  were  taxed.  Opinion  expressed,  that  the  wife's 
Hgent  is  entitled  to  have  his  ac^unts  taxed  as  between  agent 
and  client,  but  still  as  an  agent  not  acting  under  special  in- 
structions, p.  109. 

■  Divorce  —  Remissio  Lijurianim  — 

Proof—- A  party  having  brought  an  action  of  divorce  against 
his  wife,  on  the  ground  of  adultery,  to  be  proved  rebus  eifaciis ; 
and  remisrio  ii^uriarum  and  reconcilement,  also  to  be  proved 
rebus  eijketis,  having  been  plaaded  in  defence  as  a  bar  to  the 
action — Held,  1.  That  the  plea  of  remissio  in  general,  and  in 
this  case  in  particular,  was  not  prejudicial  2.  That  proof  of 
the  remissio  ought  not  to  precede  that  of  the  adultery.  3.  That 
It  was  competent  "  to  allow  to  both  parties  a  proof  of  their 
respective  averments,  and  to  each  a  conjunct  probation,"  at 
that  stage  of  the  case,  p.  529. 

Liferent— A  husband  having,  in  his 


antenuptial  contract,  bound  himself  to  lay  out  a  sum  (part  of 
his  wife's  tocher)  for  himself,  his  wife,  their  issue,  and  her 
heirs — without  any  provision  as  to  the  mode  of  investments- 
she  having  sometime  after  marriage  executed  a  testament, 
leaving  the  sum  to  him ;  the  same  sum  having,  a  few  days 
after,  been  lent  out  on  heritable  bond,  with  consent  of  a  quo- 
rum of  the  trustees,  and  professedly,  but  not  really  in  terms  of 
the  contract;  and  she  having  died — Held,  That  her  husband 
was  entitled  to  the  liferent  of  the  sum  ;  and  that  as  the  loan 
was  not  in  terms  of  the  contract,  the  sum  was  validly  convey* 
ed  by  her  testament,  p.  476. 

Separation  —  Process— Conjunction 


— Opinions  expressed  by  the  Judges — 1.  That  a  contract  of 
separation,  originating  in  grounds  which  would  have  warranted 
a  decree  of  separation  a  men*a  et  torot  is  not  revocable ;  and  2. 
That  a  wife,  in  maintaining  that  plea  in  support  of  a  contract 
so  entered  into,  is  entitled  to  a  proof  of  circumstances  during 
all  the  period  of  the  married  life  of  the  parties,  though  living 
together  during  a  great  part  of  the  time  without  complaint. 
3.  That  continued  maltreatment,  without  personal  violence,  is 
a  relevant  ground  of  separation,  p.  600. 

Separation — Revocation— A  husband 


and  wife  having  entered  into  a  voluntary  contract  of  separation, 
and  she  having  renounced  all  her  leg^tl  claims  for  an  annuity  of 
£90  a-year ;  and  her  husband  being  then  worth  about  J^2700, 
and  having  died  possessed  of  about  ^8000,  without  leaving 
any  lawful  children,  and  while  the  contract  was  unrevoked — 
Held,  affirming  the  judgment  of  the  Court  of  Session,  that  the 
consideration  was  ffrossly  inadequate ;  and  that  the  wife  was 
entitled  to  resile  after  her  husband's  death,  and  claim  her  legal 
provisions  out  of  the  funds  left  by  him,  p.  32. 

Settlement—  Death-Ded  —  Revoca- 


tion— A  husband  and  wife  having  executed  a  mutual  disposi- 
tion and  settlement  of  all  their  property,  both  heritable  and 
moveable,  of  which  they  were,  or  should  die  possessed,  in  &- 
vour  of  the  longest  liver,  and  his  or  her  heirs  and  assignees, 
with  power  to  revoke,  &c  ;  and  the  husband,  on  his  death- 


bed, without  executing  any  deed,  having  expressed  a  wish  that 
his  wife  should  give  half  of  his  property  to  his  own  relations ; 
and  she  having,  on  said  occasion,  executed  a  deed  in  conformi. 
ty  thereto,  but  afterwards  recalled  and  revoked  the  same,  and 
left  her  whole  means  and  effects  to  her  own  relations—Held, 
that  she  had  right  to  do  so,  whether  the  deed  made  at  her  has. 
band's  death  was  considered  an  inter  viifos  or  mortis  causa  deed, 
p.  131. 
HYPOTHEC— See  Landlord  and  Tenant.  Sale. 


IMPROVEMENTS— See  Landlord  and  Tenant. 

INDENTURR— See  Jpjtrentice.  Process,  Suepension. 

INDUCIiE— See  Nof»iU  Offiaum. 

INFEFTMENT— See  Precept. 

INHIBITIOlN— See  Diligence. 

INTERDICT— See  Contract.    Nuisance.  Proeen,  Suspension. 

INTEREST— Accumulation  of  interest  at  the  date  of  sctioo 

and  decree  not  allowed,  in  respect  of  morof  p.  156. 
— ^— ^- Annuity — Circumstances  in  which  a  daimint 

was  not  allowed  to  charge  half  yearly  interests  upon  half  jeariy 

claims,  for  interest  or  annuity  due  under  a  family  settleoient 

or  contract,  p.  370. 

Compensation — A  person  having  sold  hiseslite 


to  his  son-in-law  by  a  missive  of  sale,  which  declared  the 
price  to  be  a  real  burden,  and  XI  0^000  to  be  secured  for  the 
son-in-law,  and  his  wife  in  liferent,  and  their  children  in  fee; 
and  the  son-in-law  having  fiuled  to  pay  any  part  of  the  price, 
to  which  the  seller's  three  daughten  succeeded  as  heirs-por> 
tionan ;  and  a  ranking  and  sale  and  an  action  of  muUiplepoiod- 
ing  having  been  brought— -Held,  affirming  the  jud|sment  of  the 
Court  below-—!.  That  the  son-in-law  and  his  wife  were  not 
entitled  to  draw  any  part  of  the  interest  of  the  jCI 0,000,  but 
that  it  roust  go  to  compensate  the  claim  of  the  other  two 
heirs- portioners,  for  the  share  of  the  price  doe  to  them  by  the 
son-in-law.  2.  That  a  purchaser  of  a  part  of  the  estate  vm 
liable  in  aecummulation  of  interest,  at  the  first  term  after  tb« 
date  of  citation  in  the  process  of  multiplepoinding,  p.  98. 
See  Compensaiion,  Title. 


INTERLOCUTOR— See  Process.      Tutor  and  Curator. 
INTIMATION— Letters  of— See  Criminal  Lew. 
———>——-  See  Bill  of  Exchange,    Process,  Curator  ad 

liten^  Intimation, 
INTRUSION— See  Process. 
INVENTORY— See  Curator.   Jurisdiction. 
ISH  &  ENTRY— See  Sermtude. 
ISSUE — See  Landlord  tmd  Tenant.     Process^  Jury. 
ISSUES  framed  with  a  view  to  a  Jury  Trial,  not  binding  on 

the  Court,  p.  441. 


JUDGES— See  Process. 

JURATORY  CAUTION— See  Process.  Suspension. 

JURISDICTION— Act  of  Grace— Alinaent  *- Questions 
raised,  though  not  decided,  but  opinions  expressed  by  a  ma. 
jorityof  the  Judges— 1.  That  the  Court  of  Session  b»no 
juttsdiction  in  regard  to  the  justice  or  amount  of  a  duty  or  tax 
for  which  a  party  has  been  incarcerated  in  an  Exchequer  pro- 
cess. 2.  Nor  to  judge  of  the  right  of  the  party  so  impri- 
soned, to  aliment  during  his  incarceration  ;  nor  of  the  mode 
competent  to  him  for  affecting  his  liberation.  3.  Does  the  Acc 
of  Grace  apply  to  parties  inearcerated  for  duties  due  to  ibe 
Crown?  p.  209. 

Admiralty  Court  of  Leith — Canongite- 

Held,  that  the  Admiralty  Court  of  Leith  had  jurisdiction  orrr 
the  North  Back  of  the  Canongate,  in  an  action  for  psymeot 
of  ^24,  4s.,  the  balance  of  a  timber  account,  p.  344. 

Admiralty — Magistrates  of  Edinbui]^ 


— Found,  1.  That  the  Magistrates  of  Edinburgh  were  en- 
titled to  exercise  Admiralty  jurisdiction  by  means  of  Adsii- 
raUdeputes  and  Substitutes.  2.  Case  remitted  to  Lord  Or- 
dinary for  further  information  as  to  the  mode,  place,  and  li- 
mits within  which  it  may  be  exercised,  p.  116. 
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JURISDICTION— Burgh  of  Barony— -The  Treasurer  and 
Fiscal  of  a  burgh  of  barony  having  brought  a  complaint  be- 
fore the  MagiBtrates  of  that  burgh,  concluding  for  fine  against 
certain  parties  who  had  exercised  trade  within  burgh  without 
being  burgesses ;  and  it  having  been  allep^ed  by  the  pursuers, 
that  the  charter  of  the  burgh  gave  this  jurisdiction ;  and,  by 
the  defenders,  that  being  denied ;  and  it  also  being  alleged  by 
the  latter,  that,  in  terms  of  the  charter  of  the  burgh,  those 
holding  heritable  feu-rights  within  it,  which  they  averred  they 
did,  were  entitled  to  exercise  trade,  without  being  burgesses 
—Held,  that  the  action,  as  it  involved  a  question  regarding 
the  construction  of  charters,  was  incompetent  before  the  Ma- 
gistrates, p.  414. 

■ Commissary  Court — A  process  of  divorce 

having  been  raised  against  a  woman  domiciled  in  America ; 
and  a  proof  having  been  allowed  prior  to  L  William  IV.  c. 
69;  and  the  process  thereafter  having  fellen  asleep — Held  1. 
That  it  u'as  competent  for  the  Commissaries  to  waken  it.  2. 
That  personal  intimation  to  the  defender  was  not  required,  p. 
326. 

Damages — Magistrates — Riot — The  Ma- 


gistrates of  a  Burgh  having,  without  a  formal  trial,  fined  and 
imprisoned  a  party  for  rioting — Held,  1.  In  an  action  of 
damages  at  the  instance  of  the  rioter,  that  the  Court  of  Ses- 
sion was  competent  to  try  the  question.  2.  That  in  such  cir- 
cumstances, it  was  not  necessary  to  aver  malice  to  make  the 
summons  relevant.  8.  That  the  Acts  1701,  43  Geo.  III.  c. 
141,  and  9  Geo.  IV.  c.  99,  afforded  no  defence,  p.  472.    ' 

Domicile — A  party  being  facile  and  in- 


terdicted— having  been  removed  to  another  county  from  that 
in  which  his  heritage  lay,  to  separate  him  from  bad  company ; 
and  having  in  that  second  county  obtained  credit,  and  an  ap- 
parently permanent  residence,  although  in  lodgings ;  having 
returned  to  the  first  county  for  the  purpose  of  having  his 
child  baptized — having  remained  there  about  a  month — hav- 
ing, during  that  period,  had  a  summons  before  the  Small 
Debt  Court  of  that  county  served  upon  him;  and  having  been, 
after  his  return  to  the  second  county,  incarcerated  on  a  decree 
in  absence,  pronounced  while  he  was  within  the  other  county 
where  the  action  was  raised — Held,  that  as  it  was  proved  that 
his  domicile  was  not  in  the  county  where  the  action  was  rais- 
ed, at  the  time  of  citation  and  decree,  the  letters  must  be 
suspended,  p.  557. 

Inventories  —  In  making  up  inventories 


under  Statute  1672,  the  Court  of  Session  cannot  grant  war- 
rant to  call  the  next  of  kin  not  resident  in  Scotland,  p.  500. 

Personal  Exception — A  process  belonging 

to  one  Lord  Ordinary  having,  without  any  special  remit,  been 
enrolled  before  another,  who  decided  the  cause — Held,  I. 
That  the  judgment  was  void.  ?.  Opinion  expressed,  that  the 
party  was  not  barred  from  stating  the  objection,  although  it  had 
been  upon  his  own  motion  that  the  judgments  had  been  pro- 
nounced, p.  503. 

Poinding  —  Held,  that  the  bailies  of  a 


burgh  of  barony  independent  of  the  superior,  are  competent, 
as  Judges  Ordinary,  to  receive  reports  of  poinding,  and  grant 
warrants  of  sale  thereon,  p.  108L 

—  Hofkd  Acts  —  1 .  Held,  that  under  the 


Acts  34  Geo.  III.  ch.  138,  and  50  Geo.  III.  ch.  16,  the 
Court  has  no  jurisdiction,  upon  a  bill  of  advocation  from  the 
Quarter  Sessions,  to  find  a  defender  liable  in  penalties  for 
evading  toll-dues,  such  defender  not  being  convicted  before  a 
Justice  or  Justices  of  the  Peace.  2.  Advocation  held  a  com- 
petent mode  of  redress  under  these  Acts,  p.  ^9. 

Title  to  Pursue — Circumstances  in  which 


a  case  involving  heritable  rights,  was  found  competent  before 
the  SherifiT,  and  a  party  indirectly  interested  entitled  to  pur- 
sue— and  case  remitted  to  the  Inferior  Court,  p.  319. 

-  See  Criminal  Law, 


JUROR— See  Procest, 
JURY— See  Caution,  Process, 

K 

KILMANY— Augmentation,  p.  559. 
KINCARDINE  0*N£IL-.Augroentation,  p.  559. 


teiRK  LANDS— Relief— Glebe  and  Manse— A  glebe  and 
manse  having  been  designed  to  a  minister,  out  of  kirk  lands- 
Held,  that  the  proprietors  of  such  lands  have  no  claim  of  re- 
lief against  the  heritors  of  temporal  lands  within  the  parish, 
p.  24a 

L 

LANDLORD  «c  TENANT— A  lease  having  provided  that 
a  tenant  should  not  take  two  white  crops,  or  plough  up  for 
crop  any  of  the  him  which  had  not  been  three  years  in  grass ; 
and  that,  if  he  deviated  from  this  rotation,  he  should  pay  £\0 
of  additional  rent,  for  each  acre  so  cropped  during  the  last 
three  years  of  the  lease ;  and  the  tenant  having,  the  year  be-- 
fore  the  expiry  of  his  lease,  cropped  a  field  which  had  not 
been  three  years  in  grass,  and  also  cropped  the  same  field  the 
last  year  of  the  lease — Held,  that  he  was  liable  in  the  penal 
rent  for  both  years,  p.  425^ 

—  ■ Dove>cot  —  A  party   having 

taken  a  lease  of  a  farm  for  nineteen  years,  without  any  sripu- 
lation  regarding  a  dove-cot  of  the  landlord's,  in  the  immediate 
neighbourhood — Held,  1.  That  the  tenant  was  not  entitled  to 
shoot  the  pigeons,  on  the  ground  that  they  destroyed  his  crop 
and  seed.  2.  That  the  laildlord  was  not  bound  to  employ, 
and  pay  a  person  to  scare  them  from  the  tenant's  fields,  p.  434. 

-Fence — Damages^ A  party 


having  let  the  minerals  on  an  estate  to  one  tacksman,  and 
certain  fields  in  it  for  pasture  to  another;  and  one  of  the 

horses  of  the  latter  having  fallen  down  an  old  ironstone  pit 

Held,  that  the  landlord  was  the  proper  party  called,  and  liable 
for  the  value  of  the  horse,  and  the  damage  austained  by  his 
loss,  p.  313» 

Fences —Repairing  of— Da- 


mages from  Colliers — Held,  J.  That  a  landlord  was  not  liable 
for  damages  arising  from  the  trespasses  of  individual  colliers 
employed  bv  him,  whilst  going  to  their  work.  2.  Opinion 
expressed.  That  the  landlord  had  a  right  to  set  ofif,  against  a 
claim  for  surfiice  damage,  the  expenses  incurred  by  him  in 
keeping  the  tenant's  fences  in  repair,  p.  513. 

Lease— Act  of  Parliament,  5 


Geo.  IV.  c.  74 — Nullity— Held,  that  the  statute  regarding 
weights  and  measures,  5  Geo.  IV.  c.  74,  does  not  warnint 
reduction  of  a  lease  of  lands,  from  which  it  is  alleged,  that 
particulars  required  by  that  statute  to  be  spedfied  therein  have 
been  omitted,  p.  455. 

Lease — Aasignation  in  Secu- 


rity— A  mercantile  company,  in  possession  of  is  lease,  having 
borrowed  money  from  a  private  bank,  and  granted  an  assigna- 
tion of  the  lease  in  security  to  the  bank,  which  was  intimated 
to  the  landlord ;  and  the  bank  having  thereupon  granted  a 
sub'lease  to  the  company,  who  remained  in  possession  and 

Sid  the  rents ;  and  no  possession  having  been  taken  by  the 
ink—Held,  affirming  the  judgment  of  the  Court  of  Session, 
on  a  remit  from  the  House  of  Lords,  in  a  question  with  the 
trustee  on  the  seciuestrated  estate  of  the  company,  that  the 
transaction  was  latent  and  collusive ;  that  there  was  no  valid 
parting  with  the  posaesaion ;  and  that,  in  the  circumstances 
of  the  case,  the  assignation  was  invalid,  p.  39. 

Lease — Clause — A  trostcfe  for 


the  creditors  of  a  proprietor  having  let  in  lease  to  a  tenant 
a  farm,  designated  by  particuUur  £>undarie8 — Circumstances 
in  which  it  was  held,  refusing  a  bill  of  suspension,  that  the 
tenant  was  entitled  to  the  pastursge  of  certain  belts  of  plant- 
ing within  the  boundaries  described  in  the  lease,  although  it 
was  alleged  that  these  phintations  formed  part  of  the  right  re- 
served by  the  trustee,  p.  510. 

Lease  —  Hypothec —  Seques- 


tration— Poioding— Entail — Certain  lands,  partly  entailed, 
partly  unentailed,  over  which  dififerent  parties  became  credi- 
tors, having  been  previously  let  bv  the  proprietor  as  one  farm, 
and  possessed  as  such,  although  the  rents  were  apportioned^ 
the  creditors  having  each  applied  for,  and  obuined  sequestra- 
tion  of  the  whole  stocking,  with  concurrence  of  the  landlord  • 
and  a  third  party  having  subsequently  poinded— Held,  that  the 
hypothec  was  not  afifected  by  the  appropriation  of  particular 
proportions  of  the  gross  rent  to  certain  parts  of  the  farmland 


indbx. 


that  the  two  sequestrations  were  effectual  to  the  full  extent  of 
the  landlord*s  original  right,  and  affected  the  whole  subjects 
on  any  part  of  the  lands,  in  security  of  the  portions  of  rent 
respectively  due  to  the  creditors,  p.  494* 

LANDLORD  &  TENANT— Lease  —  Obligation  —  Bona 
fide  Implement — The  proprietor  of  a  coal  mine  having,  in  a 
lease  of  the  coal,  undertaken  to  procure  for  the  tacksman  per- 
mission to  make  a  road  to  the  coal-pit  through  a  neighbouring 
proprietor's  ground,  and  failing  the  permission,  toalk>w  a  cer- 
tain deduction  out  of  each  year*s  rent ;  and  having  failed  to 
procure  the  permission,  but  a  new  road  having  been  opened, 
answering  the  same  purpose  to  the  tacksman  as  the  road  sti- 
pulated for-^Held,in  these  circumstances,  affirming  the  judg- 
ment of  the  Court  of  Session,  that  the  lease  was  sufficiently 
implemented,  and  that  the  tacksman  was  not  entitled  to  re- 
tain the  stipulated  deduction  from  the  yearly  rent,  p.  8. 

■■  > :  Lease—  Reduction —  Damages 

—Relief— -A  party  having  let  certain  lands,  which  were  sub- 
set by  the  tenant*s  trustees,  to  his  second  son,  in  furtherance 
of  family  arrangements,  and  assigned  by  that  son  to  bis  cre- 
ditors, and  by  them  to  one  of  their  number — On  the  reduction 
of  said  lease  by  the  heir-at-law.  Found,  that  the  executors  of 
the  granter  were  bound  to  relieve  the  trustees  of  the  tenant 
from  the  damages  sustained  by  the  sub-tenant,  in  eonsequence 
of  his  being  deprived  of  possession  a  year  before  the  ish  of  his 
sub-lease,  p.  114. 

^.  ■        1       ■      ■■     n  Lease— Reduction— Bntail-^ 


Improvements— -The  purehaser  of  part  of  an  entailed  estate 
havii^  let  it  in  lease,  under  certain  stipidations  regarding  the 
payment  of,  or  improvements  to  be  made  by  tbe  tenants— the 
estate  having  been  evicted  by  decree  of  the  House  of  Lords 
during  the  currency  of  the  lease,  and  of  said  improvements 
under  it-*the  new  proprietor  under  the  decree  having  allowed 
the  tenant  to  remain— the  former  proprietor  having,  after  bis 
temd^,  paid  certain  sums  to  tbe  tenant  for  improvements 
subsequent  to  the  removal ;  and  having  been  adjudged  by  the 
House  of  Lords  to  pay  to  the  new  proprietor  the  half  year% 
rent  due  at  the  term  sueceeding  his  recovery  of  the  estate-^ 
Held  that,  from  that  half  year's  rent,  the  former  proprietor  is 
not  entitled  to  deduct  die  whole  of  his  paymenta  for  improve- 
ments, but  is  entitled  to  deduction  of  as  much  of  the  actual 
rent  received  for  that  half  year  as  may  be  reasonably  stated  to 
have  been  paid  by  tbe  tenant  on  account  of  the  mid  payment 
for  improvements,  and  to  have  been  over  that  rent,  which  the 
new  proprietor  would  have  got,  if  in  pogscasion,  and  expending 
nothing  for  improvements,  p.  486. 

■  ■■     ■    Lease  *—  Reduction — Freud — 


Misrepresentation— Issue — Verdict«— A  farm  having  been  ad- 
vertised to  be  let  as  fmatatiy  possessed  by  acertain  individual, 
us  consisting  of  333  acres,  or  thereby ;  and  a  person  having 
offered  JS632  of  yeariy  rent,  without  reference  te  the  number 
of  acres ;  and  having  afterwards  refused  payment  of  tbe  rent, 
on  the  allegation  that  the  farm  did  not  consist  of  the  number 
of  acres  advertised ;  and  an  aetion  for  pavmeot  haviog  been 
raised  by  the  landlord,  and  a  reduction  of  the  mis8ive*>lefise  by 
the  tenant;  and  an  issue  having  been  sent  to  a  jury  to  ascer- 
tain whether  the  mimber  of  acres  was  **  falsely  uid  fraudulent- 
ly" represented ;  and  whether  tbe  missive  was  entered  into 
in  eonsequence  of  *'  the  said  fraudulent  representaCioii;"  and 
the  jury  having  found  that  the  &nn  consisted  of  about  326 
acres— that  the  representation  was  ialse,  but  not  fraudulent,— 
and  the  offer  was  induced  by  the  fidse  representation  i  and  the 
Gourt  of  Session  having  found  that  this  verdict  was  not  a  suf- 
ficient ground  for  reducing  the  cdnditiona  of  lease ;  and  that 
the  missives  of  lease  must  stand  unreduced;  and  that  the  rent 
must  be  paid  in  terms  of  it ;  and  a  deduction  of  rent  cumot 
be  claimed  while  the  lease  is  unreduced ;  and  the  judgment 
below  having  been  appealed  from — Opinion  expressed  bv  the 
Lord  Chancellor,  that  the  issue  waa  iroproperlv  expressed,  and 
the  verdict  inapplicable :  That  the  error  as  to  the  measurement 
was  not  a  sufficient  ground  to  reduce  the  lease— Question  con- 
sidered, how  far  redress  could  be  given,  without  reduction  of 
missive ;— and  case  compromised  in  terms  of  the  Lord  Chan- 
ceUor's  recommendation,  p.  990. 

II  ■         I       >      Lease  —  Renewal  —  Assigoa- 


tion — Liabflity— >HeId»  that  a  party  purchasing  from  a  tenant, 
shortly  before  the  expiry  of  his  lease,  an  obligation  from  his 
landlord  to  renew  it,  and  taking  an  assignation  to  the  old  lease, 
but  never  intimating  the  assignation  to  the  landlord,  or  enter* 
ing  into  possession  under  the  old  lease^was  not  liable  for  ar- 
rears of  rent  under  the  said  old  lease,  p.  235. 

LANDLORD  &  TENANT— Lease— Term— Settlement- 
Division— A  tenant,  in  a  lease  for  his  own  lifetime,  and  that 
of  any  one  of  his  sons,  having  given  the  farm  in  his  lifetime, 
with  the  lan(flord*s  concurrence,  to  his  second  son  (whom,  by  a 
deed  of  the  same  date;  not  intimated  to  the  landlord,  he  ap- 
puinted  his  successor  in  the  lease),  and  to  the  wife  and  chil- 
dren of  his  eldest  son ;  and  the  family  of  the  eldest  son  having 
entered  to  possession  of  their  half-— Circumstances  in  which 
held,  that  the  right  of  the  eldest  son's  family  to  their  half  of 
the  farm  did  not  cease  on  their  grandfather's  death,  although 
in  a  subsequent  dfeed,  not  homologated  by  the  landloid,  he 
had  expressed  that  as  his  intention,  p.  297. 

— ^ ; Lease — Violent  Profits — Me- 
liorations— Interest-^  A  lease  having  been  reduced ;  and  an  ac- 
tion having  been  brought  for  violent  profits — Held,  that  the 
defender,  executrix  of  the  deceased  tenant,  was  not  entitled 
to  deduction  of  the  interest  of  the  money  laid  out  in  melio- 
rations by  her  deceased  husband,  p.  478. 

•Process— Jurisdiction— Advo- 


cation— Expenses-^oint  Tenants — A  party  to  a  lease  hav- 
ing brought  an  action  against  another,  on  the  allegation  that 
he  was  a  joint  tenant,  though  his  name  was  not  in  the  lease ; 
and  having  concluded  for  payment  of  h^f  the  expenses,  and 
relief  from  half  the  rents  which  had  been  incurred — Circum- 
stances in  which  it  was  held,  1.  That  he  was  a  joint  tenant, 
and  liable  as  libelled.  2.  That  such  action  was  not  a  de- 
clarator of  trust,  and  was  competent  before  th^  Sheriffl  3. 
That  the  interlocutor  of  the  Sheriff  sustaining  hts  jurisdic- 
tion, but  finding  no  expenses  due,  having  been  advocated  by 
one  of  the  parties^  it  was  incompetent  for  the  Lord  Ordinary, 
after  advocating  the  cause,  to  remit  simpUciUr  to  the  Sheriff 

4.  That  the  judgment  in  the  case  of  Pollock,  &c  e.  Harvey, 
was  wrong,  and  that  it  was  competent  to  find  doe  the  expenses 
incurred  both  in  the  Supreme  and  Inferior  Courts,  though  the 
Sheriff  had  given  no  expenses,  and  the  party  who  had  the 

judgment  on  the  merits  did  not  advocate  on  the  point  of  costs. 

5.  Cause  remitted  to  the  Lord  Ordinary  to  proceed  farther  in 
the  cause,  in  respect  the  defenden  had  given  in  a  minute  of 
reference  to  the  pursuen*  oath,  p.  377. 

-Removing — Lease  —  Missive 


■-.Process — Circumstances  in  which  a  bill  of  suspension  (of 
a  threatened  charge,  under  a  decree  of  removing),  brought  by 
a  tenant,  who  alleged  the  existence  of  a  written  offer  of  lease 
for  \5  years,  tendered  by  him  to  the  landlord,  and  who  de- 
sired a  remit  to  the  Sheriff,  to  open  up  a  decree  against  him, 
by  default  of  caution,  was  refused,  p.  315. 

Sub-Lease  — -  Eviction  —  Da- 


mage^ The  trustees  of  a  tenant  balding  under  absolute  war. 
randice,  having,  without  warrandice,  subset  tbe  farm  to  the 
second  son  of  the  truster,  who  subset  it  to  a  third  party ;  and 
the  farm  having  been  evicted  a  year  before  the  ish  of  the  sub- 
tack — Held  that,  under  an  obligation  by  the  trustees  to  ^>- 
propriate  "  proportionally  to  tbe  behoof  of  the  aub-tenant 
efieiring  to  his  possession,"  whatever  damage  they  might  recover 
from  the  representatives  of  the  landlord,  they  were  bound  to 
pay  him,  out  of  what  they  recovered,  all  loss  and  damage 
which  he  could  instruct  that  he  had  sustained  by  a  removal  a 
year  before  his  ish,  over  and  above  the  sub-rent,  and  other 
prestations  to  which  he  waa  by  the  sub- tack  obliged,  p.  1 11. 

Tack— Title  to  Sue— Held, 


(reversing  the  judgment  of  the  Court  below,)  that  a  sub-tenant 
utider  a  lease  to  bein,  assignees  and  sub-tenants,  has  not  a 
direct  right  df  action  against  the  landlord  for  damages,  p.  144. 

-^ — Title  to  Punue— Removing— 


A  landlord  having  brought  an  action  of  removing,  and  having 
obtained  decree  before  he  was  infefWHeld,  that  he  had  no 
title  to  punue ;  and  that  the  decree  was  null  and  void,  p.  275. 

'  1  See  Di^^fsacgy  Ctoy ,  JProctth 
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LATENT  TRU$T_See  Diligence,  Poinding. 

L£  G AC Y^Settlement^  Disposition  of  I^ands  —  Burden^ 
Held,  th«t  whire  a  party  bas,  by  a  trust-deed,  settled  certain 
lands  on  one  person,  and  left  certain  legacies  to  others,  and 
provided  for  the  sale  of  certain  lands  for  payment  of  the 
debts,  legacies,  &e.»  and  the  entail  of  any  residue  that  might 
be  left ;  the  legacies  are  Bot  excluded  by  the  insaiSciency  of 
the  fund  provided  for  tlieir  payment,  bat  are  payable  out  of 
the  trust-estate,  indttdiog  the  landa  directed  to  be  entailed, 
p.  299. 

Teatamen^xRerooatioD'^A  testatrix,  hf  a  codi- 
cil to  her  will,  having  bequeathed  to  a  party  a  legacy  of  XIOQO, 
"  presently  vested  in  the  5  per  cent."  stock ;  and  in  the  ev^t 
of  her  decease,  without  leaving  so  much  of  said  stock  as  would 
pay  the  said  legacy,  having  bequeathed  £  UXX)  in  place  thereof, 
and  declared  it  a  biuden  on  her  estate ;  and  the  5  per  cent, 
stock  having,  by  Government,  been^banged  into  4  per  cents. ; 
and  the  testatrix  havti^  thereafter,  by  a  deed  inter  9ivo$,  trans- 
ferred to  the  legatee  ^1000  of  the  said  4  per  cent,  stook, 
under  burden  of  the  interest  during  her  life ;  and  having  died 
without  leaving.any  5  per  cent,  stock,  and  without  revoking 
her  codicil— Held,  I.  That  the  transfer  of  the  ^£1000  of  4 
per  cent  stodc  waa  not  ah  anticipation  or  revocation  of  the 
said  legacy.  2.  That  in  terms  of  the  codicU,  the  legatee  was 
entitled  to  payment  of  the  legacy,  netwithstanding  the  said 
transfer,  p.  595. 

Ultimus  Httne9**6aBtard-»Marrisge- Contract*— 


Proof^Tocher— A  party  having  executed  a  marriage-con- 
tract and  trust^eed  of  settlement,  whereby  he  provided  an 
annuity  to  his  widow,  and  a  certain  sum  to  his  children,  de- 
claring, that  after  payment  of  these  provisions,  and  other 
legacies,  that  the  residue  should  be  divided  betwixt  his  two 
natural  children,  payable  at  majority  or  marriage ;  and  one  of 
the  natural  childrea  having  died  in  minority— Held,  1.  That 
the  Crown  was  not  entitled,  as  uUimui  heeres,  to  succeed  to 
the  sbare  of  tbe  bastard  minor.  2.  That  the  legacies  to  the 
bastards  were  not  pro  indivUo  /  and  that  the  one,  or  her  lawful 
issue,  was  not  entitled  to  svcceed  to  tbe  share  of  the  other, 
who  died  minor.  S.  That  the  share  of  the  said  bastard  minor 
having  lapsed,  formed  part  of  the  intestate  succession  of  tbe 
truster,  and  fell  to  the  neir  of  the  marriage  as  next  of  kin.  4. 
That  Uie  only  child  of  the  marriage  was  entitled  to  daim  ac- 
cumulated interest  on  the  sums  provided  to  tbe  child  or  chil- 
dren in  the  marriage-contract.  &,  That  the  production  of  no- 
torial extracts  from  the  books  of  the  agents  and  trustees  of 
the  widow's  father,  was  sufficient  to  inatruct  payment  of  part 
of  her  tocher,  p.  467. 

See  XVoo/*.  Tettameni* 


LEVEL — ^See  Servitude. 

LI  ABILITY-. See  Siahhr.    Trutieet. 

L1EN>-See  Sate. 

LIEUTENANTS,  DEPUTY--See  Suituie. 

LIFE RjBNT— See  BuslHmdand  Wifi:. 

LIS  PENDENS— See  Procffjf. 

LOCALITY— See  Teiwl$. 

LOCUS  PENITENTI^— See  Agreemei^t. 

LONGFORMACUS— Augmentation,  p.  144* 

L  UC  R A  T US—  See  Property. 

M 

MAGISTRATE— Election— Set  of  Burgh— The  set  of  a 
burgh  not  having  specified  any  quorum  ;  and  less  than  a  ma- 
jority having  proceeded  to  elect  Magistrates  at  the  Michael- 
mas meeting— Held,  that  such  election  was  null  and  void,  and 
interim  managers  appointed,  on  application  of  the  petitioners, 
to  manage  the  affairs  of  the  boi^h  till  19th  January  1832, 
p.  214. 

IllAGlSTRATES«*See  Mwte. 

MAILS  &  DUTIES— See  Proceat. 

MANDATE — Aliment— Custody^ A  person  emplc^ed  by  the 
father  of  an  illegitimate  child  to  look  after  its  mamtenanqe, 
having  boarded  it  with  an  individual,  and  regularly  paid  the 
board ;  having  thereafter,  at  a  particular  date,  demanded  the 
child ;  the  child  having  been  refused  on  various  pretexts ;  apd 
an  action  having  been  brought  by  the  party  retaining  the  child, 


against  the  said  mandatory,  for  the  board  subsequent  to  said 
demand— Held,  that  after  the  demand  by  the  mandatory  for 
redelivery  of  the  child,  the  claim  for  board  was  extinguished, 
p.  842.  .  ~o 

MANDATE— See  Partnership.  Procest. 

MANSE-^Repairs — Landward  and  Burgh — Held,  that  in  a 
parish,  partly  burah  and  partly  landward,  the  Magistrates  and 
Town  Council  of  the  burgh,  who  alone  had  a  portion  of  the 
church  area  allotted  to  them,  along  with  the  landward  heri- 
tors at  the  division  of  the  church,  are  tbe  only  persons  who 
need  be  primarily  called  as  defenders  in  an  action  against  the 
burgh  heritors,  for  payment  of  the  proportion  of  repairs  on  the 
manse  effeiring  to  the  burgh,  p.  253. 

MARNOCH— Augmentation,  p.  14a 

MARRIAGE-CONTRACT—"  Heirs  and  Paims"— la  a 
marriage-contract,  in  which  no  mention  was  made  of  lands  in 
possession  of  the  parties  at  its  date,  it  having  been  provided 
that  tbe  whole  heritages  and  mone^,  kc.  which  might  be  con-, 
quest  or  acquired  during  the  marruige,  should  be  secured  to 
tbe  spouses  in  liferent,  and  the  '*  heirs  and  bairns,**  **  in  fee;" 
and  tbe  husband  having  thereafter  acquired  a  few  acres  of 
ground,  and  executed  a  trust-deed,  in  which  he,  inUr  alia,  di- 
rected £500  to  be  paid  to  each  of  his  two  daughters,  and  the 
residue  of  his  property  to  be  divided  equally  among  bis  four 
children — Held,  that  by  the  terms  "  heirs  and  b«irns"  was 
intended  the  whole  children  of  the  marriage,  among  whom 
tbe  conquest,  heritable  as  well  as  moveable,  wa^i  to  be  divided 
in  the  same  manner,  in  so  lar  as  not  otbenvi.«e  divided  by  the. 
father  under  his  general  powers  of  adminibtratioo,  p.  401  • 

'   ■  ■■   See  Sona  Fidet. 

MEDITATIO  FUGiB— See  Criminal,  Uw.  Process,  Satw- 
tuary. 

MELDRUM— Augmentation,  p.  S59. 

MELIORATIONS— See  Landlord  and  Tenant. 

MESSENGER— See  Deforcement. 

MILITIA— See  Corporation. 

MISREPRESENTATION— See  XaadiMafui  Tenant. 
MORA— See  £i^.     Caution.    Property.    Sale. 
MORTCLOTHS— See  JBurial  Ground. 
MOSS^See  Commonly. 

MULTIPL£FOINDING--See  Commission.    Process, 

N 

NATURAL  CHILD— See  AUment. 

NEW  TRIAL— See  Process,  Jury. 

NOBILE  OFFICIUM— Process— Inducife— The  Court  dls-, 
pensed  with  the  running  of  the  induciee  of  a  summons  of  con- 
stitution, of  special  charge,  and  of  a4judicati<in,  p.  329. 
H I  '   See  Fadorm 

NOMINATION— See  EntaiL 

NOTIFICATION— See  BiU  rfjEtekoMge. 

NUISANCE— Interdict— Boiling  of  Whale  Blubber— Held, 
affirming  the  judgment  of  the  Court  of  Session,  that  neigh- 
bouriog  proprietors  were  entitled,  in  the  meantime,  to  obtain 
interdict  against  the  erection  of  buildings  for  the  boiling  of 
whale  blubber,  as  a  nuisance  in  prospeciu^  p.  85. 

..._...*.......^  Whale  Blubber— Experiments — Interim  In- 
terdict having  been  obtained  in  the  Court  of  Session,  and  af- 
firmed by  the  House  of  Lords,  against  boiling  wbale^blobber 
at  Burntisland,  as  being  a  nuisance  s  and  the  interdictors  hav- 
ing demanded  that  the  interdict  should  be  declared  perpetual ; 
and  the  interdicted  having  maintained,  that  thef  had  so  im- 
proved their  apparatus  that  the  operations  could  be  carried  on 
without  causing  any  unpleasant  effluvia ;  and  having  petitioned 
that  an  experiment  should  be  allowed, — the  Court  allowed 
such  an  experiment  to  be  made»  under  the  superintendence  of 
scientific  men,  p.  347. 

o 

OATH— See  Proof  and  Process,  Proof. 

OBJECTION  TO  ACCOUNTANTS  REPORT— See 
Partnership. 

OBLIGATION— Homologation— A  party  having,  with  other 
proprietors  of  public  works,  become  bound  for  leases  of  water 
i^eaervQliSi  &c.|— Held,  that  he  was  liable  in  terms  theiegf, 
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but  that  he  was  not  liable  in  subsequent  leases  taken  by  the 
mqority  of  the  proprietors,  without  his  consent,  though  they 
benefited  his  property  by  increasing  the  quantity  of  wateri 
p.  194. 


PACTUM  ILLTCITUM— See  Parinenhip. 

PARENT  &  CHILD^See  Aliment. 

PARTIES— See  Ptoceu. 

PARTNERSHIP— Circumstances  in  which  a  company,  con- 
sisting of  two  partners,  having  assumed  four  new  partners, 
without  stipulating  or  entering  in  the  books  of  the  new  Com- 
pany any  distinction  in  their  shares  or  liabilities, — the  four 
new  partners  were  held  not  entitled  to  charge  the  two  mem- 
bers of  the  old  Company  with  the  entire  loss  on  a  transaction 
originating  with  the  old  firm,  but  continued  also  in  the  new, 
p.  e02. 

: Accountant's  Report — Objection — Party 

A  person  who  had  got  decree  against  'a  Company,  in  terms  of 
an  accountant*s  report,  having  thereafter  raised  a  supplemen- 
tary action  against  a  latent  partner — ^having  got  first  a  finding 
that  he  was  a  partner — and  thereafter  decree  against  his  son 
for  the  sum  decerned  for,  in  terms  of  the  said  report,  against 
the  former  defenders— Held,  that  the  defender,  in  being  al- 
lowed to  state  special  objections  to  said  report  (to  which  be 
never  was  a  party  before),  was  not  allowed  to  state  general 
objections  to  bis  liability  as  a  partner,  p.  507. 

Bankrupt— Trust— A   Distillery   Com- 


pany having  stopped  payment,  though  never  rendered  legally 
banknipt,  but  the  partners  of  which  had  all  been  rendered 
bankrupt,  as  members  of  a  Banking  Company — Held,  That 
one  of  the  partners  of  the  Company  was  not  entitled  to  use 
the  Company  firm,  and  execute  a  voluntary  trust  in  favour  of 
trustees,  for  the  purpose  of  winding  up  the  affairs,  p.  501. 

Bill' —  Company  —  Indorsee —  Circum- 


stances in  which  a  committee  of  management  of  a  Company, 
acting  under  an  Act  of  Parliament,  which  limited  the  respon- 
sibility of  the  members  to  the  sums  subscribed  by  them,  nav- 
ing  authorised  the  treasurer  of  the  Company  to  grant  bills  for 
property  purchased  for  the  use  of  the  Company ;  and  a  subse- 
quent committee  having,  with  their  own  funds,  retired  the  bills, 
and  then  charged  the  drawers  for  relief— Held,  that  they  were 
not  entitled  to  the  privileges  of  onerous  indorsees,  nor  to  be 
considered  as  such,  in  respect,  inter  aiia,  of  their  having  vio- 
Uated  the  provisions  of  the  Act  of  Parliament,  p.  141. 

Company — Contract —  Signature — Act 


of  Parliament — Summons — Mandate — An  Act  of  Parliament 
for  a  Railway  Company,  having  provided  that  none  of  the 
powers  conferred  by  the  Act  should  be  put  in  force  till  the 
expense,  estimated  at  a  certain  sum,  should  he  all  subscribed 
• — a  meeting  having,  before  the  completion  of  that  sum,  agreed 
to  proceed  with  the  work — ^the  subsequent  meetings  having 
taken  place  by  adjournment  from  it — but  the  full  sum  having 
been  subscribed  before  action  was  brought  by  the  Company  for 
calls — Held,  that  the  summons  must  set  forth  the  full  sub- 
scription of  the  sum  before  the  raising  of  the  action, — that  a 
subscription  by  an  ex  facie  mandatary  to  a  contract  lodged  at 
obtaining  the  Act,  was  suflBcient  to  authorise  the  cslculation 
of  his  shares,  although  his  mandant  should  be  afterwards  found 
not  liable-^nd  that  although  the  full  sum  was  not  subscribed 
at  the  date  of  the  first  meeting  under  the  Act,  that  and  the 
subsequent  meetings  were  not  invalidated — Held,  that  a  let- 
ter authorising  to  subscribe  for  certain  shares,  not  followed  by 
attendance  of  the  mandatary  at  the  meeting,  but  followed  by 
his  signature  of  a  contract  for  the  mandant  six  months  after, 
without  any  intervening  communication,  did  not  oblige  the 
mandant  —  Circumstances  in  which  other  individuals  held 
partners,  p.  266. 

Company — Liability —  Circumstances  in 


which  one  of  two  firms  constituted  under  one  contract,  was 
found  liffble  in  payment  of  a  debt  incurred  by  a  previous 
firm  of  similar  title,  in  which  two  out  of  the  three  partners  of 
the  new  firm  had  been  partners,  p.  171. 

Copartnery — A  party  having  intended  to 


invest  a  certain  sum  in  a  distillery  concern,  on  behalf  of  his 


daughter ;  and  the  original  scheme  having  been  departed  from 
-*^Held,  that  he  was  not  a  partner,  and  not  liable  in  the  sum 
which  be  contemplated  should  have  been  embarked  in  the 
Company,  p.  201 . 

PARTNERSHIP— Damages— Homolo^ion  — Interest- 
Two  individuals  having  entered  into  a  joint  speculation  in  the 
purchase  of  an  estate,  for  the  purpose  of  being  resold  in  loti 
— Held,  affinning  the  judgment  of  the  Court  of  Session,— I. 
That  neither  party  was  liable  in  damages  for  the  manner  in 
which  this  joint  adventure  was  conducted.  2.  That  notwith- 
standing  a  change  of  circumstances,  the  eighth  article  of  their 
contract  of  copartnery  remained  binding.  3.  That  one  of  the 
parties  was  prevented  from  objecting  to  an  accountant's  re- 
port,  by  homologation— end  circurostaneea  in  which  be  was 
not  entitled  to  factor-fee. — Held  further.  That  it  was  not 
usurious  for  the  parties  in  this  speculation,  to  stipulate  that 
interest  should  be  allowed  by  the  one  to  the  other,  out  of  tlie 
clear  rents  and  profits  of  the  estate,  including  the  making  a 
rest  at  the  end  of  the  year,  p.  71* 

— -—^ ■  Liability — Held,  aiBrming  the  judgment 

of  the  Court  of  Session,  that  an  individual^  who,  as  a  Lttent 
partner  of  a  Company,  transacts  with  the  other  partners  for  a 
fixed  annual  sum,  to  be  paid  partly  fronr  the  rent  of  a  wharf, 
rented  by  the  Company  from  him,  and  partly  from  tbe  profits 
of  the  concern,  and  who  does  not,  on  his  subsequently  retiring, 
duly  advertise  himself  out,  is  liable  for  debts  contracted  by  the 
Company  during  the  time  when  he  drew  his  income  under 
said  transaction. — Observed,  The  case  ought  to  have  been  tried 
by  a  Jury,  and  the  parties  ought,  in  their  pleadings,  to  have 
stated  only  their  averments,  and  not  the  evidence  in  support 
of  them,  p.  37. 

Pactum  Illicitom — A  law  agent  in  tbe 


country,  having  stipulated  with  a  person  about  to  practise  Ik- 
fore  tbe  Supreme  Court,  for  one-third  of  tbe  profits  of  his 
business  carried  ofi  in  Edinburgh,  in  consideration  of  his  ad- 
vancing  money  for  the  purpose — Held,  that  such  an  agreement 
was  an  iliicitum  pttetum,  p.  416. 
Partner — Remuneration — Contract — It 


having  been  stipulated  in  a  contract  of  copartnery,  that  the 
managing  partner  was  to  receive  a  certain  rate  of  remuneration ; 
and  the  Company  having  been  dissolved  at  the  expiration  of 
the  contract,  and  its  afilairs  wound  up  by  the  said  managin;^ 
partner — Held,  in  the  absence  of  any  new  agreement  as  to 
emolument,  that  the  contract  must  also  be  the  rule  for  fixing; 
the  rate  of  remuneration  due  for  winding  up  the  concern,  p.  57B. 

Principal  and  Agent— Interest — Three 


separate  contracts  having  been  entered  into  by  copartners  in 
the  course  of  five  years — Held,  that  the  last  contract  was  to 
be  explained  by  tbe  first ;  that  one  of  the  partners  was  entitled 
to  a  share  of  profits  against  his  copartners,  personally,  and  not 
only  out  of  the  reversion  of  the  company  estate  ;  thiat  be  was 
not  liable  in  loss  in  a  question  with  his  copartners ;  that  a 
settlement  was  to  take  place,  according  to  certain  doqueted 
balance-sheets ; — accumulation  of  interest  at  tbe  date  of  the 
action  and  of  the  decree,  not  allowed,  in  respect  of  mora ;  and 
an  agreement  by  mandatories  not  binding,  being  ultra  vtrei— 
Observed,  That  a  recital  in  a  deed  is  not  operative,  unless  for 
the  purpose  of  explaining  what  is  doubtful,  p.  156. 

Summary  Diligence — Held,  that  while  a 


company  subsists,  to  the  effect  of  winding  up  its  affairs,  and 
no  settlement  of  interests  has  taken  pl^e  inter  soeios,  and 
where  an  action  in  regard  to  the  company  affairs  is  depending, 
no  partner  can  use  summary  diligence  against  another,  upon  a 
debt  due  by  the  company,  to  which  he  obtains  right,  even 
though  the  settlement  should  have  been  delayed  by  the  party 
charged,  p.  437. 

See  Process,  Title  to  Sue. 


PATRONAGE— Title— Prescription  — Held,  affirming  the 
judgment  of  the  Court  of  Session,  that  a  grant  of  vicara^ 
patronages  does  not  interfere  with  any  other  grant  of  patron- 
age, and  that  a  general  grant,  without  exercise,  cannot  compete 
with  a  special  grant  followed  by  possession ;  and  that  tbe  do- 
cuments founded  on  by  the  respondents,  with  an  exercise  of 
right  for  two  hundred  years,  is  sufficient  to  establish  a  pre- 
scriptive title,  p.  95.  . 
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PATRONAGE— See  Church. 

PAYMENT— Bankrupt  — Agent  and  Client— Expeneet— 
Agents  baying  advanced  certain  sums  to  pay  Crown  feu-duties, 
to  prevent  part  of  the  bankrupt's  estate  being  carried  off  by 
the  Crown  and  tbe  superior ;  and  the  bankrupt  baving  been 
sequestrated,  and  partial  payments  made  by  tbe  trustee,  wbich 
the  ageuts  applied  in  extinction  of  their  advances — Circiun- 
stances  in  which  held,  that  such  payments  were  indefinite ;  and 
that  the  agents  were  not  bound  to  attribute  them  as  definite 
payments,  in  extinction  of  their  account  of  law  expenses,  p.  278. 

— ^ 'Expenses — Bill — Circumstances  in  which  the 

onerous  holder  of  a  bill  was  allowed — 1.  To  impute  partial 
payments  towards  the  extinction  of  the  interest,  and  the  ex- 
penses incurred  in  obtaining  assignation  to  tbe  bill,  and  doing 
diligence  thereon  ;  and  2.  The  expenses  and  interest  not  hav- 
ing been  liquidated  by  the  partial  payments,  he  was  entitled  to 
charge  for  tbe  full  sum  in  the  bill,  p.  120. 

PETITION— See  Proeeu,  ExectUry,  Proof, 

PIGEONS— See  Landlord  j-  Tenant. 

PLEADINGS— See  Process,  Counsel. 

POINDING  OF  THE  GROUND— Heritable— Moveable 
— An  heritable  creditor  having  obtained  a  decree  of  poinding 
of  tbe  ground,  and  having  expede  his  letters,  extracted  decree, 
and  obtained  warrant  for  sale ;  and  thereafter,  the  debtor  hav- 
ing been  sequestrated  before  the  sale  took  place,  and  his  trus- 
tee baving  presented  suspension  and  interdict  against  the  sale 
— Held,  that  the  rights  of  the  trustee  could  not  compete  or 
interfere  wiUi  the  poinding  of  the  ground  of  the  heritable  cre- 
ditor, p.  167. 

See  DiUgence,    Jurisdiction. 

POLICE — Ballot — Election — A  police  statute  having  autho- 
rised the  Board  of  Commissioners  to  pass  bye-laws  and  r^^- 
lations,  and  ordained  that  they  must  be  ratified  by  the  Magis- 
trates, and  published  to  the  inhabitants  before  acting  upon 
them — Held,  1.  That  a  motion,  changing  the  open  vote  to 
ballot,  in  the  election  of  officers,  was  a  bye-law  in  the  mean- 
ing of  the  statute.  2.  That  not  having  been  ratified  and  pub- 
lished in  jterms  of  the  statute,  it,  and  all  that  took  place  under 
it,  was  null.  S.  That  mere  intimation  by  tbe  clerk  to  the 
person  chosen,  with  his  answer  of  acceptance,  did  not  consti- 
tute such  induction  into  the  office  as  to  predude  suspension, 
and  render  reduction  of  the  election  necessary.  4.  Opinion 
expressed,  that  ballot  was  illegal,  and  oontiary  to  the  prin- 
ciples of  the  law  of  Scotland,  p.  381. 

POORS*  ROLL— See  Process. 

POSSESSION— Property— Title— Two  parties  having 
brought  mutual  actions  against  each  other  for  reducing  certain 
titles  which  each  alleged  she  had  to  certain  heritable  subjects, 
— ^and  it  appearing  that  the  titles  of  both  were  bad ;  but  one 
of  them  being  in  possession — Held  entitled  to  retain  such  pos- 
session, upon  the  maxim-*m  pari  casu  meiior  est  conditio  pos» 
sieientis,  p.  640. 
Spuilzie — A  party  having  had  peaceable  pos- 
session of  a  peace  of  garden  ground — ^laboured  and  sown, 
and  reaped  the  crops  during  12  months ;  and  another  party 
haying  brought  an  action  for  spuilzie,  alleging  that  the  garden 
was  truly  his — Held,  that  the  former  was  not  liable,  in  respect 
of  the  uninterrupted  possession,  p.  638. 

-See  Commonty. 


POSTING— See  Criminal  Law. 

PRECEPT— Infeftment— Held,  affirming  the  judgment  of  the 
Court  of  Session— That  an  informal  and  unrecorded  sasine 
does  not  exhaust  the  precept,  to  the  effect  of  invalidating  a 
second  sasine  on  the  same  precept,  p.  49. 

PRESCRIPTION— Employment— A  party's  name  having 
been  used  by  a  trustee  in  defending  an  action  which  his  con- 
stituent was  bound  to  have  defended — Held,  that  such  was 
not  sufficient  to  found  employment  against  said  party,  and  that 
tbe  triennial  prescription  applied  to  the  accounts,  and  was  not 
elided  by  the  party  having  precognosced  witnesses,  and  made 
reoiarlKs  on  the  pleadings,  p.  174. 

■ Triennial — Accounts — Commission — 

Commisssion  charges,  for  payment  of  money  contained  in  a 
business-account,  suffer  the  triennial  prescription,  p.  927. 
I.  Tiienoial  — -  Arti^es  furoiflhed  during 


the  currency  of  the  three  yean,  but  admitted  to  have  been 
paid,  do  not  interrupt  the  triennial  prescription,  p.  151. 

PRESCRIPTION— See  Entail,  Nomination. 

PRESCRIPTION,  TRIENNIAL— See  ^g(?n*  anrf  Client. 

PRINCIPAL  &  AGENT— Cautioner--A  number  of  indi- 
viduals having  formed  themselves  into  a  joint  stock  company, 
and  afterwards  obtained  an  Act  of  Parliament  for  the  purpose 
of  forming  a  new  street — having,  by  means  of  their  agent, 
purchased  certain  suljects  which  were  pulled  down  ;  and  the 
contract  of  sale  having  been  entered  into  with  the  agent  pri~ 
vato  nomine — Held,  that  although  payments  of  the  price,  and 

.  interest,  bad  been  received  from  the  agent  of  the  Company 
qua  such,  and  dispositions  granted  to  the  Company,  yet  that 
the  original  agent,  in  whose  name  alone  the  contract  stood.  ' 
was  liable  to  the  seller  for.  the  sum  remaining  unpaid,  p.  296. 

— > ■  Commission   Agent — Compen- 

sation— One  party  haying  sent  goods  to  ano^er  as  commis- 
sion-agent under  a  del  credere  for  sale-^-^he  agent  having  sold 
the  goods  per  invoice,  which  bore  that  he  acted  qua  agent ; 
and  having  failed  before  receiving  the  price — Held,  that  the 
purchaser  was  not  entitled,  after  such  intimation  by  the  in- 
voice, uncontradicted  by  other  evidence,  to  retain  the  price  as 
a  compensation  for  claims  at  his  instance  against  the  agent 
personally,  p.  649.  • 

Gonsignment^-A  party  having 


cansigned  to  a  merchant  abroad,  through  the  brother  and  home 
agent  of  the  foreign  merchant,  certain  goods  for  sale— the 
latter  having  advanced  on  the  fiuth  of  tbe  proceeds, — the  goods 
having  been  sold  abroad — tbe  price  having  been  retained  for  a 
time  bv  the  foreign  seller, — and  the  exchange  having  mean- 
while fallen,  so  as  to  reduce  the  remittance,  and  make  tbe 
total  proceeds  of  the  goods  less  than  the  total  advance— Held, 
that  the  consigner  was  not  liable  in  repetitiun  of  the  excess 
advanced,  p.  647* 

Factor — A  grain  merchant  hav- 


ing sold  and  delivered  a  quantity  of  wheat  to  a  commission- 
agent,  and  after  being  made  aware  of  the  principal,  having 
taken  the  agent's  bill  at  four  months  for  the  price ;  and  tbe 
agent  having  failed  before  tbe  bill  fell  due,  indebted  to  tbe 
principal — Held,  that  the  principal  was  not  liable  to  the  saU 
ler  for  the  price  of  the  wheat,  p.  184* 

Pledge— Security —  Bankers-^ 


Bona  Fides — Persons  carrying  on  business  as  stock-brokers 

-  and  wine  merchants  in  Edinburgh,  having  with  the  funds, 
and  on  the  employment  of  a  London  Company,  purchased 
certain  shares  of  the  Leith  Gas  Light  Company,  and  there- 
after transferred  them  to  bankers  in  security  of  money  ad- 
vanced to  them — Held,  1.  That  the  said  agents  were  the  os- 
tensible  owners  of  tbe  said  shares.  2.  That  the  defenders 
having  bonajide  advanced  money  to  them  on  said  shares,  were 
entitled  to  retain  them  in  security,  p.  689. 

PRINTING— -See  Proceu,  Expewes,  Petition. 

PRISON-BREAKING— See  Cnminal  Law. 

PRIVILEGE— See  Corporation. 

PROBATIVE  WRIT— Stamp— ParUes  haying  met  and 
made  out  a  statement  of  accounts ;  and  the  debtor  having  sub- 
scribed an  acknowledgment  thereof,  and  an  obligation  to  grant 
bill  for,  or  pay  the  amount  when  oilled  for ;  and  having,  at 
tbe  same  time,  received  from  the  creditor  a  copy  of  the  ac- 
count, with  a  marking  by  the  creditor,  **  settled  the  within 
account  ;*'  and  tbe  debtor  having  admitted  the  furnishings,  but 
alleged  tbey  were  donations — Held,  I.  That  the  transaction 
was  in  re  mercatoria  /  and  that  the  document  did  not  require 
the  statutory  solemnities,  nor  to  be  stamped.  2.  That  its 
effect,  as  a  document  of  debt,  was  not  destroyed  by  the  mark- 
ibg  on  the  back  of  the  counter  copy-account  given  to  the  debt- 
or, p.  27a 

— ^^  Stamp^Proof-^A  party  haying  granted 

an  acknowledgment,  not  stamped  nor  subscribed  before  wit- 
nesses, that  he  had  received  certain  bills  and  money,  to  be  ap- 
plied in  payment  of  arrears  of  rent — Held,  that  such  docu^ 
ment  was  sufficient  evidence  of  the  bills  having  been  received, 
and  of  money  baving  been  paid,  and  of  the  purpose  for  which 
they  had  been  delivered,  but  that  it  did  not  prove  the  amount 
of  money  paid,  p.  269, 


XIV 


INDEX. 


PROCESS— ADJUDICATION— A  trustee  for  certain  Cfe- 
ditors  having  latsed  an  adjadication ;  and  after  the  expiry  of 
the  days  of  intimation,  another  adjudication  having  been  brought 
by  a  creditor,  with  a  view  of  being  carried  through  p<rri  ftassu 
with  that  of  the  trustee ;  and  the  common  debtor  having  ob« 
jected  to  decree  in  the  trustee's  adjudication ;  and  having  been 
ordered  to  condescend — Held,  that  it  was  incompetent  for  the 
creditor,  in  the  second  adjudication,  to  ask  decree  in  his  sum- 
mons, whilst  an  order  was  running  in  the  first  adjudication, 
which  might  cut  the  trustee  out  of  his  pari  passu  preference, 
p.  837. 

—.1..  »,.  ■....  ■■■Court  dispensed  with  run- 
ning of  indvcia,  p.  481 . 

-  ■  Entail  —  A  person  pos- 
sessing an  estate,  in  which  he  waa  duly  infeft  under  a  strict 
entail,  having  contracted  debt;  and  the  entail  not  having 
been  recorded  till  sometime  thereafter ;  and  an  adjudication 
having  subsequentlv  been  led  against  the  estate  for  the  said 
debt — Held,  affirming  1^  jndgment  of  the  Court  of  Ses- 
sion, that  the  adjudication  was  valid ;  and  case  remitted  for 
consideration  as  to  other  parts  of  the  cause,  p.  9* 

ADVOCATION— A  party  having  petitioned 


the  SheriiT  to  interdict  the  defenders  from  disposing  of  the 
appurtenances  of  a  vessel,  and  to  ordain  them  to  restore  her 
rudder  and  sails,  of  which  she  bad  been  dismantled  by  them  i 
and  the  Sheriff  having  granted  interdict,  and  allowed  a  proof 
-^Held,  that  advocation,  without  leave  from  the  Sheriff,  was 
incompetent,  in  respect  the  claim  did  not  appear  to  be  simply 
pecuniary,  or  above  £¥i,  p.  612. 

■  Brief— Servtce-*In  an  ad- 


vocation of  brieves  under  the  Statute — Held,  1.  That  the  Lord 
Ordinary  before  whom  the  advocation  first  comes,  must  adn>- 
cate  the  brieves,  as  well  as  remit  to  the  junior  Lord  Ordinary. 
2.  The  junior  Lord  Ordinary  has  power  to  award  expenses 
ill  such  advocations!  although  not  expressly  conferred  by  the 
Sutute,  p.  298b 

—  Expenses — The  Sheriff  hav- 


ing decided  on  the  merits  of  a  case,  bat  found  expenses  due  to 
neither  party ;  and  the  party  against  whom  the  interlocotor  on 
the  merits  was  pronounced  having  advocated  the  whole  cause 
— Held,  that  a  subsequent  advocation  on  the  point  of  expenses 
by  the  respondent  was  annecessaiy,  and  therefore  dismissed  as 
incompetent,  p.  544. 

Expenses — Where  a  Lord 


Ordinary  is  remitting  an  advocation,  with  instructions  to  repel 
the  dilatory  defences  as  to  competency  and  title—Held  com- 
petent, in  reference  to  6th  Geo.  IV.  e.  120,  sec.  5, — and  in 
the  circumstances,  held  the  most  advisable  course  to  give  the 
Sheriff  power  to  decide,  at  the  issue  of  the  cause,  all  questions 
of  expenses  relative  to  said  defences,  p.  474. 

General  Turnpike  Act— ^A 


party  having  brought  an  action  before  the  Sheriff  against  a  toll- 
keeper,  for  penalty  and  repetition  of  toll-duty,  on  the  ground 
that  such  had  been  illegally  exacted,  in  respect  that  he  did  not 
travel  100  yards  on  a  certain  road — Held,  that  an  advocation 
of  the  Sheriff's  judgment  was  incompetent,  p.  869. 

Proof— The  Lord  Ordinary 


having  remitted  to  the  Inferior  Court  a  case  which  had  been 
advocated ;  and  having  instructed  the  Sheriff  to  allow  a  proof; 
and  this  having  been  done — Held,  that  an  advocation  of  the 
Sheriff's  judgment,  complying  with  the  Lord  Ordinary's  de- 
liverance, on  the  ground  that  the  case  should  be  tried  by  a 
Jury,  was  incompetent,  p.  488. 
-— .- ■  ■■   Protestation— MHien  an  ad- 


vocator, after  his  bill  has  been  passed,  abandons  the  cause,  it 
is  not  competent  for  the  respondent  to  extract  the  letters  of 
advocation,  and  enrol  upon  that  extract,  as  in  a  su.«pen6ion  ;  he 
can  only  pot  up  protestation  for  not  caRing,  p.  837. 

See  I^ieesSt  Expenses. 


AGENT  AND  CLIENT— Bxpenses-Circttm- 

stances  in  which  instructions  and  anthority  to  act  as  agent,  and 
recognition  as  agent,  in  the  defence  of  an  original  action,  were 
held  to  form  sufficient  ground  to  presume  authority  to  defend  a 
supplementary  action.  2.  Two  defenders  in  one  action,  lodg- 
ing separate  defences,  but  verbatim  the  same,  are  entitled  to 


charge  against  the  adverse  party  the  expense  of  drawing  one 
paper  only,  p.  289. 

PROCESS— AGENT  &  CLIENT— Expenses— In  a  pro- 
cess  of  count  and  reckoning,  in  which  a  remit  was  made  to,  and 
a  report  by,  an  accountant,  but  no  judgment  pronounced  against 
the  defender— ^the  pursuer,  without  the  knowledge  or  appro- 
bation of  his  agent,  having  discharged  the  peocess,  and  all 
claims  under  it — Held,  that  the  agent  was  entitled  to  msc 
himself  as  a  party  in  the  cause,  to  the  effect  of  obtaining  a 
judgment  on  the  question  of  expenses,  p.  238. 

ALIMENT— A  minister  of  the  Church  of  Scot- 
land having  brought  an  action  for  aliment  out  of  his  stipend, 
which  had  been  assigned  to  a  trustee  for  behoof  of  his  credi- 
tors ;  and  a  preliimnary  defence  having  been  stated — Held, 
that  it  vras  an  Inner- House  process,  and  that  the  defences 
must  be  diseussed  there,  p.  867. 

^   Held  competent  for  a  party,  in 


whose  house  a  natural  child  has  hem  left,  to  pursue,  in  his  own 
name,  the  mother  and  Kirk-session  and  Heritors,  as  defenders, 
for  aliment :  Also  held  competent  to  pursue  the  action,  in  the 
first  instance,  before  the  Conrt  of  Session,  where  all  the  par- 
ties are  not  suliject  to  the  same  inferior  jurisdiction,  p.  21 2, 

Children— Circumstances  in  which 


an  action  for  aliment,  at  the  instance  of  two  children  again^t 
their  mother,  one  of  whom  was  absolute  fiar  of  an  esrate,  bur- 
dened  with  a  jointwe  in  favour  of  the  mother,  which  exceed- 
ed the  free  rental,  was  dismissed,  in  respect  of  an  action  of 
cognition  and  sale  at  the  instance  of  the  fiar  and  his  cviators, 
p.  165. 

•APPEAL— The  Court  having  been  nnammotts 


in  deciding  a  case  which  went  back  to  the  Lord  Ordinary,  and 
was  by  bis  Lordship  remitted  to  an  aceountant^^Circarastances 
in  which  leave  was  granted  to  appeal,  at  Uie  distance  of  neariy 
two  years,  from  the  jndgment  ot  the  Inner- House,  p.  366. 

See  Process^  Expenses* 


APPENDIXES— Observed,  Appendixes  print- 
ted  without  anthority  of  the  Conrt  are  irregular,  and  agents 
warned  to  avoid  such  irregularity  in  future,  p.  816b 

-*See  Process,  Records 


BANKRUPT— Agent  and  Client— Account 

—A  party  having  raised  an  action  against  the  trufctee  on  the 
sequestrated  estate  of  a  deceased  bankrupt,  for  payment  of 
an  account  for  law  business  done  for  the  bankrupt  prior  to  the 
sequestration,  but  never  having  lodged  a  dain  on  the  estate — 
Held,  that  such  action  was  incompetent,  and  dismissed  ac- 
cordingly, p.  5t5L 
■   .  ■     ....  ■  ■      ■  ■  ■  Arrestment — Jurisdiction — A 


commission  of  bankruptcy  having  been  issued  in  Ei^and 
against  a  party  who  carried  on  business  as  a  bankar  by  means 
of  agents  in  Scotland ;  but  before  said  commission  was  is- 
saed»  or  any  assignees  appointed,  various  creditors  having  ob- 
tained interdicts  against  the  agent  in  Scotland  parting  with 
certain  monies  in  his  possession ;  and  a  moltiplepoiiiding  bar- 
ing been  raised  by  the  Edinburgh  agent,  and  retention  dain- 
ed  of  certain  soms  which  he  had  in  his  posseasion»  in  com- 
pensation of  money  owing  him  by  bis  prindpsd ;  and  a  war- 
rant  for  seising  the  goods  of  the  bankrupt  having  afterwards 
been  granted  in  England,  and  backed  by  the  Ja^  OHrdinary 
in  Scotland  ;  the  English  assignees  having  pieseiited  a  peti- 
tion to  the  Court  of  Session  to  have  the  agent  ordained  to 
deliver  to  them  the  whole  monies  in  hts  possession — Held,  I. 
That  they  were  entitled  to  such  warrant — the  commission  of 
bankruptcy  being  the  primary  process.  2.  That  the  Wnt  was 
entitled  to  retention  of  certain  soms  qwa  agent  3.  That  the 
Courts  of  Ens^and  were  the  proper  Courts  where  the  panics 
should  dispute  their  rights  and  claims  of  preference,  p.  583. 

Caution — A  party  baring  rais- 


ed  an  acHon  of  damages  for  assault,  an^  during  its  depen- 
dence, having  taken  the  benefit  of  the  Act  of  Grace,  and 
granted  a  conveyance  tmrninm  bonomm,  to  the  incarcerating 
creditor,  who  declined  to  insist  in  said  action ;  and  the  pur- 
suer having  resumed  appearance,  and  iieen  uidgrwl  to  find 
caution ;  and  not  having  done  so—  Circmnstances  in  which 
held,  That  an  onerous  assignee  to  the  action  of  damages  most 
find  caution,  p.  474. 
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PROCESS-.BANKRUPT— Oration— A  pnmer  wbo  \m 
granted  a  disposition  omnium  bonorumf  most  find  cMition  for 
expenses,  although,  by  a  sapante  action,  he  has  brought  the 
disposition  under  reduction,  and  alleges  that  he  was  conciMsed 
to  grant  it  bj  the  defenders  in  the  eaose  in  which  caution  is 
sought,  p.  520. 

'  Gantion  —  Held,  that  a  dts^ 

charge  under  the  bankrupt  statute,  upon  a  composition  con- 
tract, is  no  bar  to  a  subsequent  action  against  iht  bankrupt, 
for  the  fall  amount  of  a  debt  for  which  caution  had  preriousiy 
been  found,  p.  511. 

Com  nnssioners  ■         Cireinn« 


stances  in  which  the  Court,  on  the  application  of  one  of  two 
sets  of  commissioners  on  a  sequestrated  estate,  for  confirma- 
tion, refused  to  confirm^  set  aside  the  election,  and  ordered 
commissioners  to  be  elected  of  new,  ehiefly  on  the  ground 
that  one  of  the  eommtssionerB  applying  acted  as  assignee  fbr 
two  ladies  who  had  a  claim  against  the  estate,  which,  if  given 
effect  to  in  an  action  depending  at  their  instance,  would  swal- 
low up  almost  the  whole  estate,  p.  3)8. 

Commissioners — Two  sets  of 


commissioners  having  been  proposed  at  a  meeting  of  creditors 
on  a  bankrupt  estate;  and  the  trustee  having  applied  to  the 
Court  to  have  the  one  set,  and  failing  them  the  second  set, 
found  duly  elected — Held,  I.' That  such  application  was  in- 
competent at  the  instance  of  the  trustee.  2.  That  a  redaim- 
ing  note  against  the  jndgment  to  said  effect  of  the  Ordinary 
on  the  Bills,  daring  vacation,  was  competent,  p.  179. 

Discharge — At  the  statutory 


meeting  for  finally  deciding  upon  an  offer  of  conpesition,  a 
party  wbo  had  entered  into  a  submission  in  regard  to  his  claim, 
and  against  whom  a  decree-arbitral  had  been  pronounced,  but 
wbo  bad  brought  that  decree  under  reduction,  and  lodged  a 
claim  in  the  se4}uestration,  disregarding  that  decree-aritttral, 
but  which  was  rejected  by  the  trustee  at  the  above  meeting — 
Held,  I.  That  the  vote  of  such  claimant  was  not  to  be  count- 
ed in  ascertaining  the  concurrence  to  the  composition.  2.  His 
right  to  claim  a  composition  effeiring  to  his  debt,  in  the  event 
of  succeeding  in  the  redaction,  reserved,  p.  424. 

Discharge — Held  that  where 


a  bankrupt  bos  applied  for  approval  of  composition  and  dis- 
ebarge,  and  afterwards  virtually  relinquished  his  application, 
and  petitioaed  for  discharge^  on  a  total  surrender — ^the  faet 
that  the  former  application  has  not  been  actually  dispoaed  of, 
is,  under  the  Act,  no  bar  to  the  latter  applkation — where  the 
former  has  been  truly  relinquisbed,  p.  4^ 

Discharge —  CoromissionersH- 


An  arrangement  having  been  entered  into  by  a  bankrupt,  and 
sanctioned  by  the  Court,  ^I'hereby  he  obtained  hia  discbarge, 
under  reservation  of  power  to  the  Commissioners  in  the  se- 
questration to  decide  on  certain  claims  brought  by  the  trustee 
on  the  estate — Held  incompetent  for  the  Court  to  review  the 
determination  of  the  Commtasionecs— and  a  resolution  ex- 
pressed, never  again  to  sanction  any  such  arrangement,  but  to 
adhere  rigidly  to  the  Act  of  Parliament,  p.  289. 

Dividend — Held  competent  for 


a  trustee  in  a  pending  sequestration  to  bring  before  an  Inferior 
Court  an  action  for  repayment  of  a  declar^  dividend,  paid  to 
a  wrong  party  by  a  former  trustee,  p.  lOd. 

Factor— Trust — A  party  hav- 


ing been  infeft  as  trustee  and  executor  under  a  trust  (feed- 
Held,  that  after  he  became  bankrupt,  and  was  sequestrated, 
and  the  parties  benefieially  interested  had  applied  for  the  no- 
mination of  a  factor  on  the  trust-estate,  and  prayed  that  Ac 
bankrupt  should  denude  of  the  trust,  it  was  necessary  to  calt 
bis  trustee  as  a  party,  p.  867. 

Pretectioi>— Four -fiftbsof  the 


creditora  in  number  and  value,  having  consented  to  the  Knew- 
al  of  a  personal  protection  to  a  bankrupt ;  and  a  creditor  hav- 
ing thereafter  withdrawn  bis  consent,  by  which  they  were  re- 
duced in  number  and  value  below  the  statutory  amount- 
Held,  that  it  was  too  late  then  to  withdraw  the  consent— and 
protection  accordingly  graated,  p.  214. 
— ;- Resolution  of  Creditors — Cre- 
ditors at  the  statutory  meeting  for  election  of  a  trustee,  when 


then  waa  no  eompetition  for  the  office,  having  passed  a  reso- 
lution that  the  vote  of  a  particular  creditor  shall  not  be  received, 
and  that  the  trustee  shall  keep  it  out  of  his  calculations  in  the 
after  atages  of  the  sequestration,  and  that  it  shall  not  be  count- 
ed in  estimating  the  value  and  number  of  votes  ranked  on  the 
estate— Held,  3iat  such  resolution  at  such  a  meeting  was  irre- 
gular and  incompetent,  p.  251. 
PROCESS— BANKRUPT— Sequestration— A  party,  dc- 
sigmag  himself  writer  and  merchant,  having  applied  lor  se- 
questration— Held,  on  a  statement  from  the  bar,  that  be  was 
a  dealer  in  wool ;  that  the  designation  was  sufficient ;  and 
aequeatration  awarded,  p.  488. 

I  ■   ■ Sequestration — A  person  hav- 

mg  incurred  a  debt  some  years  before  he  engaged  in  trade,  and 
having  continued  in  trade  for  about  a  year,  and  then  relin- 
quished it  entirely  for  nine  years,  without  discharging  the  said 
debt — Held,  (affitraing  the  judgment  of  the  Court  of  Session,) 
that  the  creditor  was  entitled  to  sue  out  sequestration  against 
him,  although  he  alleged  that  no  debt  incurred  in  trade,  or 
during  his  continuance  in  trade,  waft  pressing  upon  him,  p.  606. 

Sequestration —  Circumstanrcs 


in  which  the  Court  a\^*arded  sequestration  at  the  instance  of 
an  onerotia  indorsee,  who  was  a  creditor  to  the  statutory  amount, 
and  had  complied  with  the  statutory  requisites,  although  the 
debtor  alleged  that  he  had  no  other  creditor — that  be  was  soJ- 
vent — and  that  the  application  was  the  result  of  a  scheme  by 
the  iodorser  of  the  bill  to  dilapidate  his  affairs  and  ruin  him, 
p.  165. 

Sequestratioa-^In  a  petition 


for  sequestration  of  a  person  who  statted  himsdf  to  be  a  grain 
dealer,  although  there  waa  no  opposition,  the  Court  a|>point«:d 
him  to  give  in  a  condescendence  of  bis  dealings,  p.  257. 

Sequestration  —  Assignation 


— Stamp — Held,  affirming  the  judgment  of  the  Court  below, 
that  it  waa  competent  for  a  creditor  to  apply  for  sequestration, 
whose  debt  was  of  the  statutory  amount,  but  consisted  partly 
of  a  sum  originally  due  to  himself,  and  partly  of  a  debt  pur- 
chased by  him  at  an  uodervalue,  subsequent  to  tbe  bankruptcy : 
That  the  assignation  of  such  a  debt  requites  to  be  written 
on  a  deed,  and  nol  on  an  iKi  vaiorem  stamp :  That  as  no  ob- 
jection was  taken  to  the  assignation,  in  respect  of  its  being 
written  on  a  wrong  stamp,  until  after  sequestration  wasawarded» 
and  aa  there  was  no  reason  to  suppose  that  the  Court  was 
aware  of  the  ol!j§ection>  and  as  the  defect  was  afterwards  sup- 
plied, the  sequestmtioa  was  valid,  p.  93^ 

Sequestration — Recal  of— A 


party  having  been  sequestrated  on  the  concurrence  of  a  credi- 
tor, the  greater  part  of  whose  debt  was  constituted  by  a  bill 
drawn  l^  the  bankrupt,  and  not  payable  till  after  the  seques- 
tration; and  the  acceptor  having  taken  up  the  bill  when  it  fell 
due, — the  Court  recalled  the  sequestration  aa  ulira  env«,  p.  264. 
■  Trustee — Commissioner —  A 


meeting  of  creditors  on  a  sequestrated  estate  having  been  cal- 
led simply  for  tbe  removal  of  one  trustee  and  the  election  of 
another, — the  trustee  having  been  removedr  and  another  elect- 
ed ;  and  the  same  meeting  having  elected  new  commissioners, 
and  instructed  the  new  trustee  to  adviae  with  them  as  to  the 
propriety  of  instituting  certain  legal  proceedings  against  the 
former  traBtee»  &c. — Held,  that  the  election  of  commissioners 
waa  void,  c6  initio^  under  the  Act :  That  the  trustee,  in  con- 
sequoicc,  had  no  authority  except  under  hia  general  powers 
as  a  trustee,  under  which  the  proceedings  subsequently  adopt- 
ed by  him,  and  sanctioned  by  the  pretended  commissioners^ 
did  not  fidl :  That  creditors  who  did  not  attend  at  tbe  above 
meeting,  and  never  sanctioned  the  proceedings^  were  not  lia- 
ble for  them,  altboogh  they  had  ranked,  &c.,  and  were  called 
to  the  meeting, — reserving  to  the  trustee  hia  rettcf  against  the 
pretended  commissioners,  p.  497. 

Trustee  —  Composition  — 


Held,  that  a  trustee  in  a  sequestration  having  failed  to  report, 
under  the  statute,  the  proceedinga  of  a  meeting  of  creditors 
who  accepted  of  an  offer  of  composition ;  but  never  haying 
had  requiaition  made  to  him  by  the  bankrupt  to  report  it,  a. 
petition  and  complaint,  at  the  instance  of  the  bankrupt  him- 
8clf»  is  not  wammtcd^Held,  that  a  trustee  having  surrendered 
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the  estate  to  tke  management  of  the  two  cautioners,  bound 
with  the  bankrupt  for  his  composition — the  bankrupt  not 
denying  that  he  knew  of  said  surrender,  and  not  having  com  • 
plained  in  any  way  for  four  years ;  and  none  of  the  creditors 
complaining  at  all — the  trustee  is  not  liable  in  any  penal  con- 
clusions to  the  bankrupt  But  the  trustee  ordained  to  report 
the  meeting  of  creditors  which  approved  of  the  composition ; 
and  in  the  event  of  its  not  being  approved  of,  to  proceed  to 
recovery  of  the  estate-— and  in  the  meantime,  to  see  to  the 
safety  of  all  concerned,  p.  S35. 

PROCESS— BANKRUPT-^See  Bankrupt. 

BILL    CHAMBER— Rechiiming    Days  — 

Held,  L  That  a  reclaiming  note  against  an  interlocutor  in 
the  Bill  Chamber  refusing  a  bill,  must  be  boxed  within  four- 
teen days  of  the  date  of  the  interlocutor.  2,  That  it  is  in- 
competent for  the  Lord  Ordinary  to  prohibit  the  clerk  from 
issuing  a  certificate  of  refusal  beyond  such  fourteen  days, 
p.  333. 

C  A  PTION— Caution— -An  agent  having  grant- 


ed  a  receipt  for  a  process,  consisting  of  summons,  bill,  and 
letter ;  a  process-caption  being  issued  for  its  recovery,  the 
process  being  amissing,  and  no  ground  appearing  for  suppos- 
ing that  it  had  not  been  lost,  or,  without  his  knowledge,  ab- 
stracted from  his  chambers — Held,  that  he  was  entitled  to 
have  the  process-caption  suspended,  upon  finding  caution  to 
make  good  to  the  pursuer  all  that  she  could  leguly  claim  in 
her  original  action,  and  in  consequence  of  the  loss  of  the  pro- 
cess, together  with  the  expenses  which  she  may  have  fairly 
incurred,  p.  140. 

CESSIO — A  pursuer  of  a  eetno  having  been 


eight  months  in  jail,  but  havmg  refused  to  give  certain  ex- 
planations to  his  creditors,  the  Court  refused  the  cetno,  koe 
siatUf  being  of  opinion  that  eight  months'  imprisonment  was 
no  atonement  to  the  creditors  for  the  pursuer's  conduct,  p.  586. 
1.  The  Court  refused  to  ordain  a 


purser  of  the  royal  navy,  with  a  wife  and  child  to  support  on 
£55  a-year  of  half-pajr,  to  give  any  part  thereof  to  his  credi- 
tors, as  a  condition  of  his  obtaining  the  cesth.  2.  A  verbal 
warrant  of  the  Court,  executed  by  a  macer,  held  sufficient 
authority  to  bring  a  debtor  out  of  jail  to  Court,  to  take  his 
oath  in  a  crsfio,  p.  382. 

Creditor  —  Citation  -^  Held,  that 


where  a  defender  in  a  cesrio  objects  that  a  creditor  has  not 
been  called,  the  pursuer  must  cite  the  alleged  creditor  before 
he  can  be  allowed  to  show  that  he  is  not  a  creditor,  p.  556. 

-Disposition    Omnium   Bonorum — 


The  pursuer  of  a  eegtio  being  trustee,  infeflt  under  a  general 
trust-settlement  by  his  deceased  brother,  under  which  be  had 
a  right  to  the  half  of  the  residue,  and  had  apparently  received 
payment  of  more  than  would  ultimately  fall  to  him — Held, 
that  no  alteration  on  the  usual  terms  of  his  disposition  om- 
nium  bonorvm  was  rendered  necessary,  in  consequence  of  the 
claims  of  legatees  and  others,  still  unsettled  under  the  trust, 
p.  332. 

Fugift — A  debtor  having  called  a 


meeting  of  his  creditors,  and  obtained  from  them  a  year's  in- 
dulgence to  realize  his  funds ;  and  having  ther«ifter  abscond- 
ed with  the  money  he  could  collect,  and  taken  out  his  passsge 
to  America ;  and  having  been  apprehended  on  shipboard,  be- 
fore the  vessel  sailed — ^Held,  that  these  circumstances  were 
sufficient  to  warrant  a  refusal  of  the  benefit  of  the  eettio  6ofio- 
rvm,  hoc  staitt,  p.  596. 

Opposing  Creditor — An  opposing 


creditor  having  objected— 1.  That  the  certificate  of  im- 
prisonment only  bore  from  the  1 4th  of  one  month  to  the  14th 
of  another,  but  did  not  state  if  the  pursuer  had  been  at 
liberty  in  the  interval.  2.  That  all  the  creditors  had  not 
been  called ;  and  3.  That  the  pursuer  had,  from  time  to  time, 
varied  the  amount  of  his  debts — Circumstances  in  which 
the  judgment  of  the  Court  of  Session,  repelling  all  these  ob- 
jections, and  finding  the  pursuer  entitled  to  the  ben^t  of  the 
cejtfo,  was  affirmed — Observed,  that  this  case  is  not  to  be  held 
a^  binding  the  House  of  Lords  to  any  opinion,  as  understand- 
ing the  grounds  on  which  a  person  can  be  compelled  to  assign 
part  of  a  Government  SiUary,  under  a  process  of  cetsUt^  p.  62. 


PROCESS— CESSIO^Pension -^  A  lieutenant's  widow 
having  a  pension  of  ;£40  per  annum,  and  £20  for  her  two 
unmarried  daughters ;  and  having  to  maintain  hersdf,  a  H)n, 
two  daughters,  and  two  grandchildren  upon  itr-tbe  Court 
granted  her  the  benefit  of  the  cesno,  and  refused  to  ordain  her 
to  assign  any  portion  of  the  pension  to  her  creditors,  p.  560. 

Pension — Circumstances  in  which 

£iS  was  assigned  of  a  Government  pension  of  ^60,  in  gnmt- 
ing  a  ceMio—Power  of  attorney  granted  to  recover  the  whole, 
and  pay  it  over  as  decerned  for  by  the  Court — Recommendt- 
tion  to  Secretary  at  War,  p.  567. 

-Trustee —  Circumstances  inwbicli 


a  petition  for  removal  of  a  trustee,  under  a  disposition  grant- 
ed in  a  eettio  bonorum,  on  the  grounds  of  his  having  been  se- 
questrated, and  having  an  interest  adverse  to  the  creditois, 
was  dismissed,  p.  187. 

-7- --—  CIRCUMDUCTION— Productions-A  party 

in  a  division  of  commonty,  having  produced  certain  titles  be- 
fore the  commissioner,  and  in  the  process ;  and  the  term  hav- 
ing been  circumduced  for  proving — Held,  that  he  was  not  ex- 
duded  from  thereafter  pniducing  the  warrants  on  which  thc&e 
titles  proceeded,  p.  174. 

CITATION— Held,  that  the  execution  of  a 


summons  against  an  alleged  company,  by  delivery  to  one  of 
the  alleged  partners,  and  the  signature  of  the  partner  against 
whom  it  had  been  executed,  bearing  to  be  for  himself  and  the 
other  partner  by  name,  did  not  render  the  summons  competently 
executed  against  that  other  partner,  so  as  to  prevent  him  itom 
suspending  a  charge  on  a  decree  in  absence,  obtained  agaiu&t 
him  in  the  action,  p.  189. 

SherifiT— It  is  not  fatal  to  the 


action  that  the  name  of  the  pursuer's  procurator  is  not  marked 
on  tlie  back  of  the  citation  copy  of  a  summons,  if  it  be  mark- 
ed on  the  principal  process  copy — Observed^  however,  that 
the  omission  was  irregular,  p.  252. 

Sberiflf  Courts — It  is  not  a  suf- 


ficient ground  upon  which  to  warrant  the  dismissal  of  an  ac- 
tion in  an  Inferior  Court,  that  the  name  of  the  pursuer's  pro> 
curator  is  not  marked  on  the  back  of  the  citation-copy  left  for 
the  defender,  p.  441. 

COMMISSION  &  DILIGENCB— Hcldsui^ 


ficient  ground  for  granting  commission  to  take  evidence  to  k 
in  reientu,  that  the  witness  was  aged  Gl,  aud  consumptive, 
p.  28S. 

— COMPETENCY— Bill— The  pursuer  bavioj 

founded  upon  a  Sheriff  Court  decree  in  absence,  against  a  dt- 
ceased  party,  for  payment  of  a  bill,  signed  by  a  mark— UC'd, 
in  an  ordinary  action  against  the  representative  of  the  deceased, 
that  it  WM  competent,  without  a  reduction  of  the  deaee,  to 
discuss  objections  to  the  bill,  appearing  exjacie  of  it,  p.  595. 

Minute — After  an  iaw* 
locutor  had  been  pronounced,  remitting  to  an  engineer  to  Dufk ' 
upon  a  plan  previously  in  process,  a  particular  line  as  tin 
boundary  of  certain  fishings  cUimed  by  the  parties ;  and  tin 
engineer  having  marked  a  line  accordingly  on  the«plan— Hel4i 
.that  a  party  had  no  right  to  give  in  a  minute  objecting  10 
line  fixed  by  the  engineer,  on  the  ground  that  it  was  ei 
ously  laid  down,  and  that  he  had  not  seen  it»  p.  532. 

-Record,  p.  698. 


— •■ CONJUNCTION— The    Court  conjoined  1 

process  in  which  a  record  had  been  closed,  with  a  reUtm 
process  advocated  ob  coniingeniiam,  in  which  a  record  was  vi 
completed,  and  ordained  a  record  to  be  made  up  in  the  l«iu| 
p.  600. 

There  having  been  w* 


actions  between  parties,  in  one  of  which  the  record  was  d* 
ed,  and  in  the  other,  the  record  nearly  ready  for  dosing 
the  Lord  Ordinary  having  stated  in  his  note,  that  he  1 
into  the  latter,  beibre  pronouncing  judgment  in  the  fo 
the  Court  recalled  his  interlocutor,  and  remitted  to  hi& 
ship  to  take  the  two  processes  into  consideration,  and 
paities  on  any  motion  for  conjoining  the  same,  p.  558. 
COUNSEL — No  pleadings   can   be  recei 


unless  signed  by  Counsel,  p.  488. 

■      CURATOR  AD  LITEM— A  pupflandW 
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natural  guardians  having  dedined  to  appear  in  an  action  pf 
constitution  and  implement — Held,  that  it  was  incompetent 
for  the  Court,  at  the  instance  of  the  pursuers,  to  appoint  a 
curator  ad  Uiem  to  the  absent  minor,  p.  458. 

PROCj^SS  -CURATOR  AD  LITEM-Intimation-Held, 
ins  petition  for  the  appointment  of  a  curator  ad/i<«m,  in 
which  all  parties  interested  concurred,  that  intimation  could 
not  be  dispensed  with,  p.  366. 

CURATOR   BONIS— Powers  of— 1.   The 

Court  authorised  the  curtUor  bonia  of  a  fatuous  person,  eighty 
yean  of  age,  to  let  a  farm  for  seven  years,  to  enable  the  cura- 
tor to  impose  upon  the  tenant  a  seven  shift  rotation,  alleged 
to  be  the  most  beneficial  to  the  farm.  2.  Observed  from  the 
Bench,  that  a  longer  term  than  seven  years  would  be  uiijusti< 
fiable,  in  r^erence  to  the  advanced  age  of  the  fatuous  person, 
and  termination  of  the  curatory,  p.  599. 

Powers     of  —  The 


Court,  on  the  original  application  for  the  appointment  of  a 
curator  bonis,  conferred  special  powers  to  grant  charters,  and 
enter  vassals,  &c.,  p.  321. 
Recal  of— A  curator 


bonis  having  been  appointed  to  a  person  alleged  to  be  imbe- 
cile ;  and  an  application  having  been  presented  for  the  recal 
of  the  appointment,  on  the  ground  that  the  person  was  per- 
fectly capable  of  managing  his  own  affairs  ;  and  it  having  also 
been  alleged,  that  although  the  person's  income  was  ^700, 
the  curator  bad  only  allowed  ^200  per  annum  for  the  support 
of  the  family — Circumstances  in  which  the  Court  remitted  to 
the  Sheriff,  to  inquire  into  the  state  of  the  person's  capacity, 
and  to  take  evidence  of  medical  men,  and  witnesses  thereanent, 
and  also  to  fix  the  sum  annually  to  be  allowed  for  the  support 
of  the  family.  In  applications  for  the  appointments  of  euro- 
tores  bonis  to  persons  alleged  to  be  imbecile,  ought  such  to  be 
served  personally  on  the  individuals  alleged  to  be  imbecile  ? 
p.  551. 

DECREE — Cessio — An  error  in  a  decree  of 


eesrio  altered  on  a  written  note,  p.  181. 

Interim — A  party  having  admitted 


intromissions  to  the  extent  of  ^3000,  and  having,  by  minute 
of  agreement,  been  allowed  ^1000  as  outlay — Held,  that  he 
was  bound  not  merely  to  account,  but  to  pay  down  ^2000 ; 
and  interim-decree  granted  for  the  same,  p.  312. 

Repairs — Held  competent  for  a 


pursuer — ^having  got,  but  not  yet  extracted  decree  in  an  action 
for  implement  of  a  contract  of  lease,  during  the  dependence 
of  which  the  Court  bad  allowed  alterations  to  be  made  upon 
the  premises,  under  the  authority  of  the  Sheriff,  at  sight  of 
both  parties — to  apply  for  the  expense  of  such  repairs  (though 
not  concluded  for  in  the  summons),  in  order  to  deduct  them 
from  the  rents  yielded  in  the  interim,  before  these  should  be 
set  against  his  claims  under  the  contract — the  claims  for  which 
his  summons  concluded,  p.  333. 

DEFENCE— Preliminary— A  Lord  Ordinary, 


in  disposing  of  a  preliminary  defence  without  a  closed  record, 
having  simply  "  assoilzied  the  defenders  from  the  conclusions 
of  the  action,  and  decemed** — interlocutor  recalled,  and  cause 
remitted ; — and  observed,  tbat  the  proper  form  of  expressing 
such  a  judgment  was,  **  Sustain  the  preliminary  defence,  &c., 
p.  164. 

'DILIGENCE — Circumstances  in  which,  in  an 


action  for  recovery  of  stolen  propeity,  a  diligence  was  granted 
to  the  pursuers  for  recovery  of  writings  which  had  passed  be- 
tw^een  the  defenders  and  perpetrators,  or  addressed  by  others 
to  them  regarding  the  theft,  within  a  certain  period,  p.  516. 

-Held,  tbat  a  party  is  entitled  to 


recover  documents  founded  on  in  the  record,  to  substantiate 
Lis  defence,  though  he  may  not  have  taken  an  issue  in  justifi- 
cation, p.  354 

•Bonds — Fraud — A  factor  loco 


tutoris  having  lent  the  money  of  his  wards  on  heritable  bonds, 

over  a  property  of  which  be  was  also  trustee ;  and  it  having 

"-']  been  alleged  that  no  money  was  advanced,  and  that  if  advanced, 

-'.  it  was  applied  for  the  trustee's  own  behoof,  and  not  for  tbat  of 

^'"   .the  trust-estate — Diligence  granted  (before  answer  us  to  the 

^•^  allegations  of  fraud  by  the  common  o^cnt,  and  objections  to 

^y:  Vol.  IV. 


the  relevancy  thereof,)  to  recover  the  accounts  of  the  two 
estates^  to  throw  light  on  the  transactions,  p.  175. 

PROCESS— ENROLMENT— Held,  tbat  it  was  compe- 
tent to  enrol  and  call  ordinary  actions  in  the  printed  rolls  of 
the  Outer<- House,  though  falling  within  the  nine  last  sederunt 
days  of  the  winter  Session,  p.  368. 

EXECUTRY— Executors  decemed  ^tm  next 

in  kin  to  a  deceased  party,  having  presented  an  incidental  peti- 
tion, craving  the  examination  of  certain  persons,  who,  it  was 
believed,  could  give  information  as  to  the  state  and  extent  of 
the  deceased's  succession — Held,  altering  a  judgment  of  the 
Commissaries,  that  such  application  was  competent,  and  a  re- 
mit made  to  the  Commissaries  to  take  the  examination  as 
craved,  p.  488. 

EXPENSES —  A  person  having  raised  an  ac- 


tion for  ^219,  10.  3^.,  and  the  defender  ha\'ing  offered  payment 
oi  £\\  and  ^10,  with  interest;  and  decree  having  been  pro- 
nounced against  the  defender  for  the  above  sums,  with  in- 
terest ;  and  the  pursuer  having  been  found  liable  in  expenses — 
Held  (reversing  the  judgment  of  the  Court  below),  that  the' 
pursuer  was  not  liable  in  expenses,  p.  52. 

•A  pursuer  having  in  part  gain- 


ed  his  cause,  but  having,  from  his  litigiousness,  been  found 
liable  in  expenses  to  the  defender ;  and  the  pursuer  having  ap- 
pealed ;  and  the  interlocutor  finding  him  liable  in  expenses 
having  been  reversed — Held,  when  the  case  came  back  to  the 
Court  of  Session,  that  he  was  not  entitled  to  the  expenses  in- 
curred previous  to  the  appeal,  p.  171. 

-After  a  proof  had  been  led 


which  had  been  opposed  by  the  defenders,  but  was  ultimately 
ordered  by  the  Court  upon  an  advocation ;  and  the  action  hav- 
ing thereupon  been  dismissed  as  incompetent — Circumstances 
in  which  held,  that  the  pursuer  was  liable  in  modified  ex- 
penses, p.  463. 

•An  unsuccessful  party  found 


liable  in  the  expense  of  a  search  in  the  public  records  by  the 
opposite  party,  with  the  view  of  instructing  certain  averments 
on  the  record  which  were  not  material  to  the  decision  of  the 
cause,  but  seemed  so  at  the  time  they  were  made,  p.  600. 

■In  an    advocation  of  brieves 


under  the  Statute — Held,  1 .  Tbat  the  Lord  Ordinary  before 
whom  the  advocation  first  comes,  must  advocate  the  brieves, 
as  well  as  remit  to  the  junior  Lord  Ordinary.  2.  The  junior 
Lord  Ordinary  has  power  to  award  expenses  in  such  advoca^ 
tious,  although  not  expressly  conferred  by  the  Statute,  p.  293. 

-In  an  application  to  get  an  ac- 


count of  expenses  in  a  sequestration  taxed — Held,  1.  That 
the  petitioner  was  entitled  to  the  expenses  of  the  application. 
2.  That  being  a  matter  not  mider  the  Bankrupt  Statute,  but 
under  the  Act  of  Sederunt,  it  could  not  be  remitted  to  the 
Lord  Ordinary  during  vacation,  p.  365. 

-Parties  having  ststed  themselves 


in  support  of  a  petition  and  complaint  against  a  judicial  factor, 
brought  at  the  instance  of  a  different  party ;  and  the  petition 
and  complaint  having  been  dismissed,  and  the  respondent  found 
generally  liable  in  expenses — Held,  in  approving  of  the  auditor's 
report,  altho  igh  no  note  of  objection  was  lodged  against  it, 
tbat  the  Court  were  entitled  to  find  that  the  parties  who  had 
sisted  themselves  were  only  liable  in  expenses  from  the  dat6 
of  their  appeardiice,  p.  305. 

'Two  defenders  in  one  action. 


lodging  separate  defences,  but  verbatim  the  same,  are  entitled 
to  charge  against  the  adverse  party  the  expense  of  drawing 
one  paper  only,  p.  289. 

•Abandonment — A  party  who 


had  brought  an  action  against  another,  pending  an  appeal  by 
the  defender  firom  a  judgment  against  him  in  a  previous  and 
similar  action,  and  who  bad,  before  closing  the  record,  aban- 
doned the  second  action  upon  the  reversal  of  the  former  judge- 
ment— Held  liable  to  the  defender  in  expenses,  and  not  en- 
titled, in  the  cin:umstances,  to  attach  to  the  abandonment  any 
reservation  of  right  to  prosecute  again,  p.  187. 
, Abandonment  of  Claim— iCir- 


cuiniitances  in  which  a  claimant  in  a  multiplepoindfng,  who 
hud  neglected  an  opportunity  that  was  offered  before  the  ae« 
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tion  was  brought,  of  ascertaining  the  nature  of  his  opponent's 
claim,  having  atiandoned  his  own  claino,  was  found  liable  in 
expenses  of  process,  p.  443. 

PROCESS— EXPENSES— Accountant's  Report— A  de- 
fender  having  been  found  liable  in  the  expenses  of  process — 
Held,  1.  That  he  was  not  thereby  bound  to  defray  the  ex- 
penses of  furnishing  the  Lord  Ordinary  with  a  copy  of  an  ac- 
countant's report,  when  the  cause  was  debated.  2.  That 
he  was  not  liable  in  the  expenses  of  a  copy  of  said  report,  sent 
to  the  pursuer  by  his  agent,  for  instructions  whether  to  object 
to  it  or  not,  p.  367. 

■ Advocation  —  tlTiere  a  Lord 

Ordinary  is  remitting  an  advocation,  with  instructions  to  repel 
the  dilatory  defences  as  to  competency  and  title — Held  com- 
petent, in  reference  to  6  Geo.  IV.  c.  120,  sec.  5, — and  in  the 
circumstances,  held  the  most  advisable  course  to  give  the 
Sheri^r  power  to  decide,  at  the  issue  of  the  cause,  all  questions 
of  expenses  relative  to  said  defences,  p.  474. 

•Agent  and  Client — A  report 


from  the  Solicitor  of  Stamps,  &c.,  having  (prior  to  an  ap- 
peal) been  ordered  by  the  Court,  on  a  point  of  practice  as  to 
the  use  of  certain  stamps ;  and  the  appeal  having  been  dis- 
missed ;  and  the  agent  of  one  party  having  paid  the  whole  ex- 
penses of  said  report — Circumstances  in  which  held,  that  said 
party  was  entitled  to  recover  the  half  of  the  expenses  from 
the  1  gent  of  the  other  party,  p.  597. 

-Agreement — A  party   having 


a  claim  against  the  estate  of  a  deceased  person,  and  having 
neglected  (in  terms  of  a  minute  to  which  he  agreed,)  to  lodge 
his  claim  and  vouchers  within  six  months  from  the  debtor's 
death ;  and  thereafter,  when  considerable  expense  had  been  in- 
curred in  collecting  the  debts,  having  raised  a  multiplepoind- 
ing,  and  opposed  the  trustee's  claim — Circumstances  in  which 
held,  1.  That  the  Bank  had  no  claim.  2.  That  the  Bank 
was  liable  to  the  trustee  in  the  expenses  incurred  subsequent- 
ly to  lodging  the  amount  of  the  fund  in  medio,  p.  259. 

-Amendment — An  amendment 


having  been  allowed  of  the  libel,  and  modified  expenses  granted 
therefor,  the  Court  refused  full  expenses,  and  adhered  to  the 
Lord  Ordinary's  interlocutor,  in  respect  that  the  pursuer 
averred  that  he  did  not  mean  to  add  to,  nor  alter  his  conde- 
scendence, p.  280. 

-Appeal — A  party  having  ob- 


tained in  the  House  of  Lords  a  reversal  of  the  judgment  of 
the  Court  of  Session,  on  a  ground  hardly  noticed  in  his  plead, 
ings  below,  and  in  the  opinions  of  the  Court — Held  entitled, 
in  having  the  judgment  applied,  to  get  those  expenses  only 
which  regiirded  the  plea  on  which  he  ultimately  succeeded, 
p.  189. 

Appeal — A  party  having,  inter 


alia,  obtained  a  reversal  by  the  House  of  Lords,  of  a  judg- 
ment of  the  Lord  Ordinary,  finding  him  not  entitled  to  ex- 
penses ;  but  the  judgment  of  reversal  having  contained  no  re- 
mit to  the  Court  of  Session  to  proceed  farther;  and  the  cause 
having  been  exhausted  upon  the  merits  by  the  judgment  of 
the  House  of  Lords — Held,  that  this  Court  had  no  power  to 
give  expenses  prior  to  appeal,  p.  490. 

Appeal— The  Court  of  Session 


having  decerned  in  terms  of  the  libel,  with  expenses ;  and  their 
judgment  having  been  partly  reversed  and  partly  affirmed  on 
the  merits,  but  reversed  in  toto  in  regard  to  expenses,  by  the 
House  of  Lords ;  and  the  case  having  been  remitted  to  the 
Court  of  Session  "  to  proceed  farther,  as  is  consistent  with 
this  judgment,  and  as  is  just"— Held,  that  it  was  competent 
for  the  defenders  to  apply  for  expenses  prior  to  the  appeal- 
but  expenses  refused,  in  the  particular  circumstances  of  the 
case,  p.  i!34. 

Cro\vn — Held,  that  in  a  de- 


clarator of  patronage,  brought  by  the  Lord  Advocate  under 
^he  sign  manual,  the  defenders  being  assoilzied,  are  not  en- 

titled  to  expenses  against  the  Crown,  p.  299. 
Expenses  of  discussion  as  to  a 

settlement  paid  out  of  fund  in  mcfh'o,  p.  202. 
*■■ Expense  of  presenting  a  peti- 


tion for  payment  of  business  Bcconnts,  vnder  the  A«t  of 
Sederunt,  allowed,  p.  474. 

PROCESS— EXPENSES— Honortriet  to  C<Nin8el--Fees 
allowed  against  an  opposite  party,  rnisuecessfiil  in  a  Jury  trial 
•—1.  To  a  junior  counsel  for  advice  as  to  closing  the  record. 
2.  To  two  counsel  at  adjusting  ismies.  3.  To  a  jonior  coun- 
sel for  advice  before  trial  retat^ve  to  the  proofs  4.  To  two 
counsel  moving  for  the  expenses  of  trial,  oppositioii  having 
been  intimated,  p.  600. 

-< — Honorary — la  ft  d«cfcet  m  ab- 
sence, fee  to  counsel  allowed  four  revising  the  summons,  p.  558. 

•Honorary  of  Counsel— Circnm- 


stances  in  which  the  Court  sustained  certain  fees  to  counsel 
which  had  been  disallowed  by  the  auditor,— and  opinion  ex- 
pressed, that  the  Court  was  the  proper  tribunal  for  the  regula- 
tion of  these  fees,  p.  264. 

Honorary  to  Counsel — On  the 


discussion  of  objections  to  the  Auditor's  Report-^fee  allowed 
for  the  opinion  of  counsel,  whether  an  advocation  (ultimately 
successful)  should  be  brought ;  also  allowed  the  expense  of 
preparing  a  memorial  on  the  cmise  for  counsel,  at  adviaing  in 
the  Inner- House, — the  record  haying  been  closed  in  tbe  In- 
ferior  Court,  and  no  previous  memorial  having  been  furnished 
in  the  Supreme  Court,  either  before  or  since  tbe  discussion  of 
the  cause  before  the  Lord  Ordinary, — although  counsel  had 
been  previously  consulted  as  to  holding  tbe  record  closed  in 
the  Supreme  Court,  p.  561. 

-Honorary— Expenses  of  pro- 


cess having  been  found  due  to  one  party,  a  fee  to  Counsel  for 
opinion,  as  to  whether  an  advocation  should  be  brought,  al- 
lowed as  part  of  these  expenses,  p.  457. 
Interest  —  Circumstances    in 


which  a  party  having  charged  £90  of  interest,  and  having  only 
been  allowed  ££25— Held,  that  he  was  entitled  to  interest  on 
said  sum,  and  the  expenses  of  the  discussion  in  the  Inner 
House,  p.  215. 

.Jury — Witness-^ Held,  that  a 


grieve  and  a  fiesher  were  sufficiently  remunerated  as  witness 
^es,  at  the  rate  of  three  shillings  per  day,  over  and  above  all 
other  expenses,  p.  559. 

-Landlord  and  Tenant — A  par- 


ty having,  without  making  an  extrajudicial  demand,  brought 
an  action  against  the  assignee  of  his  tenant,  for  irritating  bi« 
lease,  on  the  grounds  that  arrears  were*  due  prior  to  tbe  as- 
signation ;  and  the  defender  having  consigned  the  sum  claim • 
ed,  but  continued  the  litigation  in  regard  to  certain  other  ir- 
relevant  points^ Held,  that  the  pursuer  was  entitled  to  modi- 
fied expenses  of  process,  in  respect  of  the  irrelevancy  of  a 
part  of  the  pleadings,  p.  289. 

Lawburrows  —  Circumstances 


in  which  a  party,  successful  in  a  suspension  and  liberation 
against  a  warrant  upon  a  petition  for  lawburrows,  was  found 
entitled  to  expenses,  p.  491. 

•Modification  of —  The   Lord 


Ordinary  having  found  a  party  liable  in  modified  expenses ; 
and  the  Court  having  adhered,  and  **  of  new  found  expenses 
due ;" — Question  raised,  Whether  the  words  **  of  new"  meant 
the  full  expenses  of  tbe  cause  ?  p.  866. 

Motion  for — Held  incompe- 


tent to  move,  on  a  subsequent  day,  but  before  the  interlocutor 
is  signed,  for  expenses,  not  moved  for,  or  expressly  decided 
upon,  at  advising  the  cause,  p.  437. 

Petition — Petitions   for  war- 


rants to  get  accounts  of  expenses  taxed  must  be  printed, 
p.  279. 

-Proof — A  party  having  been 


prevented,  by  an  advocation  of  brieves,  from  completing  a  ser- 
vice ;  and  having  obtained  authority  to  take  the  evidence  of 
certain  witnesses  to  lie  in  retentis;  and  hfs  adversary  there- 
after, before  any  farther  proceedings  had  taken  place,  having 
abandoned  the  cause;  and  a  judgment  having  been  proncunct-^ 
accordingly  against  him,  with  expenses — Held,  that  this  did 
not  include  the  expense  of  examining  such  witnesses,  p.  dd5. 
— '        ■  — — — — Ranking  aud  Sale — Objections 


INX>EX. 


XJX 


and  answers  to  a  prepared  state,  in  a  ranking  Bnd  sale,  having 
been  disposed  of,  both  by  the  Lord  Ordinary  and  the  Inner- 
House,  without  any  finding  as  to  expenses— Held,  that  it  was 
incompetent,  thereafter,  for  the  Lord  Ordinary  to  pronounce 
a  finding  as  to  expenses,  p.  353. 

PROCESS— EXPENSE  S— Reference— Parties,  at  the  sug- 
gestion of  the  Court,  having- agreed  to  refer  the  decision  of 
certain  disputed  points  to  the  counsel  in  the  cause ;  and  the 
Court  having  subsequently  pronounced  an  interlocutor  in  terms 
of  the  report  of  the  counsel,  and  remitted  the  account  of  the 
expenses  of  process  to  the. auditor,  in  which  both  parties  ac- 
quiesced— Held,  that  the  successful  party  was  entitled  to  such 
expenses  as  were  incurred  in  the  proceedings  before  the  coun- 
sel, p.  329. 

— . Suspension — Advocation — A 

pursuer  having  allowed  a  decree  of  absolvitor,  with  expenses, 
of  an  inferior  Judge  to  become  final  against  him,  and  be  ex- 
tracted— Held,  that  a  bill  of  suspension  of  a  charge  for  these 
expenses  was  incompetent — Observed,  that  advocation  was 
the  proper  remedy,  p.  145. 

Truatee — Creditors — A  pur- 


suer having  gained  his  cause  in  the  Court  of  Session  ;  having 
petitioned  for  interim-execution  pending  appeal,  both  as  to 
principal  and  expenses,  against  the  trustee  on  a  sequestrated 
estate,  sole  defender ;  having  got  interim-decree  against  him 
gua  trustee,  for  the  modified  expenses,  bat  being  refused  ^uoa<< 
vltra — Held,  on  a  supplementary  petition,  that  be  could  not 
get  any  interim-execution  as  to  either  principal  or  expenses, 
ap^inst  certain  of  the  creditors  of  the  sequestrated  estate,  on 
the  ground  of  their  having  been  present  at  the  nomination  of 
said  trustee,  and  of  their  having  attended  subsequent  meet- 
ings, p.  331. 

■Verdict — Damages— The  pur- 


suer of  an  action  of  damages  for  verbal  defamation,  who  had 
obtained  a  verdict  of  one  shilling  damages,  found  entitled  to 
expenses,  p.  272. 

•Wages — A  party  of  sailors  hav- 


ing been  employed  to  carry  a  leaky  vessel  to  her  destination,  and 
promised  immediate  paynoent ;  payment  having  been  delayed ;  a 
petition  for  wages  and  board-wages  having  been  presented  by 
them — the  wages  alone  having  been  tendered  with  the  an- 
swers; the  Inferior  Court  having  given  them  only  their  wages 
— but  the  greater  part  of  the  pleadings  having  been  occupied 
with  another  question  decided  in  their  favour — Held,  that 
they  were  entitled  to  expenses,  p.  375. 
■  Witnesses  ^- Circumstances  in 


which  held  (affirming  the  judgment  of  the  Court  below),  that 
agents  in  a  jury  cause  were  liable  for  the  expenses  of  witnesses 
cited  by  a  messenger  employed  by  the  pursuer ;  and  that  it  is 
incompetent  for  the  Court  of  Session  to  review  an  interlocutor 
of  the  Jury  Court  by  suspension,  p.  65. 

Written    Petition — Found,  1, 


That  a  written  petition,  to  have  an  account  of  expenses  taxed, 
was  competent.  2.  That  the  petitioner  was  not  entitled  to 
the  expenses  of  his  application,  p.  145. 

See  JProcess,  Advocation,  Pro- 


duclionf  Poor't  Roll, 

FACTOR,  JUDICIAL— The  Court  granted 


authority  to  let  leases,  p.  481. 

FACTOR    LOCO    TUTORIS—  Circum- 


stances in  which  an  application  by  a  wife,  with  concurrence  of 
her  busband,  for  a  factor  loco  tutoris  to  be  appointed  with 
special  powers,  was  refused  in  toto,  p.  330. 

; : The  Court 

aga  in  refused  to  appoint  a  clergyman  factor  loco  tutoritf  pp. 
266  and  515. 

■    ■  Petition  ^ 

Minute — A  person  having  been  appointed  factor  ioco  tuioris 
by  the  Court,  but  having  declined  to  act — Held,  that  a  new 
nomination  could  not  take  place  by  minute,  under  the  original 
petition,  but  that  it  required  a  new  application,  p.  200. 

INTERDICT— Interlocutor— The  Lord  Or- 


dinary  haviitg  interdicted  the  appellants  from  fishing  salmon 
aliove  a  certain  line  in  a  river,  and  that  line  being  disputed  by 
the  appellanta,  and  eridence  thereof  allowed ;  and  the  respon- 


dents having  thereafter  complained  by  petition,  that  the  ap- 
pellants  had  been  guilty  of  breach  of  interdict ;  and  having 
therein  craved  fine  and  damages,  and  the  Courj  having  re. 
newed  the  interdict,  with  the  euumeration  of  two  pools,  not 
in  the  Lord  Ordinary's  interiocutor — Held,  afiirming,  but  at 
the  same  time  explaining,  the  judgment  of  the  Court  of  Ses- 
sion, that  it  would  have  been  clearer  to  have  omitted  the  men- 
tion of  pools;  and  that  the  inquiry  as  to  the  course  of  the  lini^ 
of  march  was  not  to  be  limited  thereby,  p.  1, 

PROCESS^IN^ERLOCUTOR— Incuria—  The  Court 
ordered  pui  t  of  an  interlocutor  pronounced  by  them,  //er  m- 
curiam,  to  be  delete,  p.  599. 

Rectification  of — The 

Inner- House  having  adhered  to  a  judgment  of  the  Lord  Or- 
dinary, with  the  introduction  of  some  additional  words ;  and  a 
party  having,  at  the  distance  of  a  month,  petitioned  that  it 
should  be  rectified,  by  the  strikipg  out  of  6a^4  words, — the 
Court  held  that  .the  interlocutor  was  right,  and  that  the  peti- 
tion was  incompetent,  p.  551. 

Rectification  of — The 


Lord  Ordinary  having  found  that  the  pursuer  was  not  a  bona 
Jide  onerous  indorsee  of  a  certain  bill,  but  that  the  defenders 
did  not  found  on  a  certain  letter  as  conclusive  evidence  of  its 
having  been  granted  for  accommodation;  and  having  remitted 
to  an  accountant  to  examine  books  and  documents,  but  not. 
having  assoilzied  the  defenders ;  and  both  parties  having  re- 
claimed— and  the  Court  having  recalled  the  Lord  Ordinary's 
interlocutor,  and  assoilzied  the  defenders  in  the  first  instance 
— Held,  That  such  procedure  was  competent ;  and  petition  for 
rectification  of  the  judgment  refused,  p.  47 L 

Summons —  Record  — 


A  pursuer  having  brought  an  action,  concluding  for  the  whole 
coal  in  certain  lands ;  and  having  in  his  condescendence  de- 
parted therefrom,  and  only  claimed  the  half- Held,  1.  That 
an  interlocutor  in  terms  of  the  condescendence  was .  incom- 
petent, being  unwarranted  by  the  summons.  2.  That  the  re- 
cord, after  it  was  closed,  could  not  be  opened  up,  to  receive  a 
new  statemelit  regarding  the  valuation  of  part  of  the  property 
in  dispute,  p.  307. 

Suspension  —  Act   of 


Sederunt,  11th  July  1828,  sec.  7.— An  interiocutor  of  the 
Lord  Ordinary  on  the  bills,  simply  refusing  a  bill  of  suspen- 
sion of  an  Inferior  Court  judgment  proceeding  upon  a  proof, 
and  containing  no  findings  as  to  the  facts  established  by  the 
proof— Recalled,  as  not  being  in  terms  of  the  7th  section  of 
the  Act  of  Sederunt,  July  1828,  p.  152. 

INTIMATION— Held,  in  a  petition  for  the 


appointment  of  a  curator  ad  litem,  in  which  all  parties  in- 
terested concurred,  that  intimation  could  not  be  dispensed 
with,  p.  366. 

The  Court  refused  to  order 


intimation  of  a  petition  for  sequestration  of  rents,  in  respect 
of  the  death  of  the  common  debtor,  p.  ^79. 

INTRUSION— Landlord  and  Tenant— Sum. 


mary — A  party  having  unwarrantably  intruded  at  Whitsunday 
into  another  party's  premises,  on  the  allegation  that  he  had 
taken  them  for  a  year ;  and  having  refused  to  remove — Held, 
that  it  was  competent  for  the  Alagistrates  to  ordain  him  to 
appear  personally,  within  an  hour  after  citation,  to  answer  to 
a  petition  at  the  instance  of  the  proprietor  praying  for  eject* 
ment,  p.  534. 

JUDGES     EQUALLY    DIVIDED    IN 


OPINION — The  whole  Court  having  been  equally  divided 
in  opinion — Held,  that  the  rule  in  such  cases  was,  that  one  of 
the  Judges  should  decline  voting,  p.  570. 

JURY— Bill  of  Exceptions— A  bill  of  exceptions 


having  been  tendered  against  the  direction  of  the  Judge 

Held,  that  it  was  incompetent  for  the  Court  to  enterain  a 
ground  of  exception  which  was  neither  taken  at  the  trial,  nor 
stated  in  the  bill  of  exceptions,  p.  383. 

■Bill  of  Exceptions— Held,  that  a  bill 


of  exceptions  cannot  be  allowed,  where  it  only  excepts  generally 
to  the  charge,  leaving  the  nature  of  the  objection  to  be  disco- 
vered othenvise,  and  where  the  Judge  was  not  asked  at  th^ 
trial  to  state  to  the  jury  any  doctrine  in.  law,  p.  496. 


INDEX. 


PROCESS— JURY— Commission-- Renewal— In  a  jury 
cause,  a  party  having  got  a  commission  to  examine  witnesses 
abroad, — his  agent  having,  through  negligence,  failed  to  use 
it ;  and  having  thereafter  become  bankrupt — Held,  on  appli- 
cation through  a  new  agent  for  a  renewal  of  the  commission, 
that  the  party  was  entitled  to  have  it  renewed,  on  payment  of 
the  previous  expenses,  before  the  commission  should  be  grant- 
ed, p.  521. 

—  —  Damages  —  Circumstances  in  which 

;€500  of  damages  were  given,  for  having  charged  a  party  with 
being  the  author  of  an  infamous  anonymous  letter,  though  no 
pecuniary  damage  was  qualified,  p.  446. 

■Issue — A  part^  having  been  too  vague 


in  his  statements ;  and  a  judicial  examination  having  been  or- 
dered—Held, that  this  did  not  preclude  farther  proof,— and 
case,  after  the  record  was  closed,  remitted  to  the  Jury  Clerk 
to  prepare  an  issue,  p.  175. 

-Issue —  Irrelevancy— A  party  having 


averred  in  her  condescendence,  that  a  defamatorv  letter  was 
composed,  or  written,  or  sent,  in  the  knowledge  of  its  contents, 
or  was  both  composed,  written,  and  sent  by  the  defender ;  and 
the  Issue  Clerks  having  refused  to  give  an  issue  thereon,  in 
respect  of  irrelevancy  and  vagueness — Held,  that  it  was  suf- 
ficiently relevant  and  specific  to  afford  an  issue,  p.  208. 
■»  Issue— Trial— Witnesses—  Defenders 


—A  pursuer  having  brought  an  action  for  slander  against  four 
defenders,  and  having  included  them  all  in  one  summons,  and 
insisted  that  the  issues  should  be  tried  at  once ;  and  the  de- 
fenders having  maintained  that  they  had  separate  interests, 
and  were  entitled  to  the  evidence  of  each  other, — the  Court 
sent  one  set  to  the  Jury  before  the  other,  p.  238. 

-Issues — Exceptions,  Bill  of — Issues 


having  been  sent  by  the  Court  of  Session  to  a  Jury,  whether 
a  certain  canal  and  dam-dyke  on  a  river  were  injurious  to  the 
salmon-fishings  of  any,  and  which  of  the  proprietors  of  said 
river;  and  (he  presiding  Judges  having  directed  the  Jury  that 
the  meaning  of  the  issues  was.  Are  the  canal  Mid  dyke  injuri- 
ous, **  in  the  actual  state  of  the  river  and  other  flykes  ;"  and  an 
exception  having  been  taken,  and  allowed — Held,  1st,  affirming 
the  judgment  of  the  Court  of  Session,  that  the  direction  of  the 
Judge  was  erroneous.  2d,  Doctrine  laid  down,  that  the  issue 
must  not  be  travelled  out  of,  and  that  its  meaning  is  not  to  be 
qualified  by  any  thing  to  be  found  in  the  record  which  is  not 
in  the  issue  itself.  3d,  Opinion  expressed,  that  in  framing 
bills  of  exception,  it  is  preferable  for  the  acceptor  merely  to 
Ktate  what  the  Judge  has  done,  and  not  what  he  ought  to  have 
done,  p.  12. 

•Juror— Damages —  Held,  that  a  Writer 


to  the  Signet,  who  was  not  practising  as  an  agent,  was  liable 
to  serve  as  a  juror— Circumstances  in  which  ^500  of  damages 
were  given,  for  having  charged  a  party  with  being  the  author 
of  an  infamous  anonymous  letter,  though  no  pecuniary  damage 
was  qualified,  p.  446. 

•Jurors  — Jurisdiction  — -  Jurors   from 


places  infected  with  cholera  morbus  having  been  counter- 
manded after  the  lists  were  served  on  the  panels ;  and  the 
counsel  for  one  of  the  panels  having  objected  to  the  trial  pro- 
ceeding— Objection  sustained,  and  the  prisoners  remanded  for 
three  weeks,  p.  273b 

.Jurymen  —  Qualification  —  It  having 


been  prescribed  by  statute,  that  th^  valuation  of  certain  pro- 
perty in  Edinburgh  should  be  made  by  a  jury  of  persons 
valued  at  ^50  and  upwards,  in  the  cess-books  of  the  city — 
Held,  I.  That  the  vsduations  in  the  cess-books  being  always 
in  Scots  money,  the  words  of  the  statute  must  be  interpreted 
accordingly,  and  could  not  mean  Sterling  money.  2.  That  a 
party  who  had  acquiesced  in  a  trial  under  the  statute,  and 
taken  the  chance  of  a  verdict,  was  barred  from  afterwards 
opening  it  up,  on  the  ground  of  objections  to  several  of  the 
jurors,  which  he  omitted  to  state  in  limine  of  the  trial,  p. 
586. 

-New  Trial — Damages— Circumstances 


in  which  a  Jury  having  found  £240  of  damages  due  by  a  pro- 
prietnx,  for  withholding  possession  of  a  farm  under  a  lease  for 
twelve  years,  at  a  rent  of  jC  16,  16s.,  and  twelve  geese  yeariy— 


The  Court  refused  to  grant  a  new  trial,  moved  for  on  tiie 
ground  of  excessive  damages,  jp.  580. 

PROCESS— JURY— New  Trial— Evidence,  Verdict  con- 
trary to— Expenses — A  person  having  executed,  with  the  so- 
lemnities required  by  the  law  of  Scotland,  a  will,  referring  to 
a  letter  signed  by  her  of  the  same  date,  bequeathing  certain 
legacies,  the  body  of  which  letter,  though  not  tested,  was  writ- 
ten by  the  man  of  business  who  prepared  the  will — Held,  I. 
That  the  legatees  were  bound  to  prove  that  the  letter  founded 
on  was  the  identical  letter  referred  to  in  the  will.     2.  That 
the  Court  was  entitled  to  look  at,  and  compare  the  genuine 
signatares  of  the  testatrix  with  that  in  dispute.     3.  There 
having  been  only  one  witness  who  swore  to  a  letter  having 
been  signed  on  the  same  day  with  the  will ;  and  the  Court 
having,  ex  comparcUione,  judged  the  alleged  signature  dissimilar 
to  acknowledged  genuine  subscriptions,  the  verdict  which  had 
been  given  for  the  legatees  was  set  aside  as  contrary  to  evi- 
dence, and  granted  a  new  trial.     4.  Circumstances  in  which 
the  party  who  obtains  a  new  trial,  nmst  pay  the  expenses  of 
the  first  trial,  p.  40a 

New  Trial— Misdirection — Waiver — 

Bill  of  Exceptions — Insurance  on  Lives —  Guarantee — A  party, 
on  whose  life  it  was  proposed  to  effect  a  policy  of  insurance,  hav- 
ing been  in  the  habit  of  using  large  quantities  of  opium  ;  and  a 
medical  man,  consulted  in  reference  to  the  intended  policy,  be- 
ing asked  as  to  his  general  habits,  and  whether  he  was  **  active 
or  sedentary  ?**  '*  temperate  or  free  ?**  and  having  answered  the 
particular  interrogatories,  that  he  was  "  active**  and  **  tempe- 
rate," but  having  left  the  question  as  to  the  general  habits  un- 
answered ;  and  an  insurance  having  thereupon  been  effected 
on  his  life — Held,  1.  That  such  omission  to  answer,  was  not 
a  waiver  of  the  inquiry  into  the  general  habits,  and  that  it 
should  have  been  laid  down  to  the  jury,  that  such  did  not  re- 
lieve the  insured  from  a  conscientious  disclosure  of  said  habits. 
2.  That  a  person  insuring  a  sum  on  another  party's  life ;  and 
having  got  the  declaration  of  that  party  regarding  his  general 
health,  and  indorsed  it,  and  of  a  physician  cs  to  his  habits, 
effects  his  insurance  on  a  warranty — and  the  case  must  be  as 
warranted,  or  the  policy  is  void.  3.  Faults  of  omission  by  a 
Judge,  in  stating  the  law  to  a  Jury,  are  as  much  to  be  except- 
ed to,  as  laying  down  erroneous  taw.  4.  In  drawing  bills  of 
exception,  the  exceptor  may  or  may  not  state  the  law  which 
it  is  contended  ought  to  have  been  laid  down  at  the  trial  to  the 
jury.  5.  No  exception  having  been  taken  at  a  trial  to  the  di- 
rection of  the  Judge,  though  a  motion  for  a  new  trial  had  been 
made,  the  Court,  of  consent,  allowed  a  bill  of  exceptions  tbeiv- 
after  to  be  tendered,  p.  385. 

•New  Trial — Six  days  after  the  com- 


mencement of  the  Session  (ensuing  after  a  Jury  trial)  having 
elapsed — Held,  that  an  application  for  a  new  tnal  was  there- 
after incompetent,  p.  596. 

.New  Trial — Surprise— A  party  hav- 


ing brought  an  action,  both  on  general  liability  and  for  four 
special  articles — an  issue  having  been  framed  in  accordance 
with  these  claims,  with  reference  to  a  particular  sum ;  tbe 
pursuer  having,  at  the  trial,  led  nO  evidence  as  to  these  four 
specid  articles,  but  led  evidence  (chiefly  that  of  an  aoeoaniaait 
employed  e*  parte,)  as  to  other  four  special  artidea  not  pre- 
viously stated ;  and  the  jury  having  returned  a  verdict,  found- 
ed upon  the  evidence  led  regarding  these  articles — A  new  trisl 
granted  on  the  ground  of  surprise,  p.  559. 
— Record — A  case  under  the  old  fora 


having  been  sent  down  by  the  House  of  Lords  to  be  tried  by 
a  Special  Jury,  the  Court,  with  that  view,  remitted  it  to  the 
Lord  Ordinary,  to  prepare  a  record  under  the  new  form  of 
process,  p.  354. 

•Re- examination— Held,   that  a  wit- 


ness who  had  been,  previous  to  trial,  examined  abroad  by 
commission,  and  who  was  alleged  to  have  become  able,  sinre 
her  examination,  to  speak  more  definitely  as  to  certain  dates 
referred  to  in  her  depositions,  might  be  re-examined  under 
the  sanction  of  the  Court,  on  the  interrogatories  to  be  put  to 
her ;  and  reserving,  till  the  trial,  all  objections  to  the  compe 
tency  of  her  answers,  p.  384. 
.  Shower— Agent — A  pursuer's  akower 


INDEX. 
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having  received  improper  written  instructions — Held,  that  sueb 
made  him  an  agent,  and  disqualified  bim  from  being  a  witness, 

p.  42a 

PROCESS—JURY—  Shower  —  Viewer—  Eiqwnses—  A 
shower  having  interfered  with  a  jury,  by  exhibiting  to  certain 
of  them  appointed  as  viewers,  improper  written  instractions, 
the  Court  found  that  the  trial  could  not  go  on  with  that  Jury; 
and  a  Juror  having  been  withdrawn,  the  trial  was  postponed, 
and  the  defender  found  entitled  to  such  expenses  thereby 
incurred,  as  would  not  be  available  at  the  next  trial,  p.  234> 

' — . Verdict— Expenses— Held,   1.  That 

it  is  informal  to  remit  to  the  Lord  Ordinary  to  apply  a  ver- 
dict. 2.  Where  a  verdict  had  been  found,  and  the  parties 
entered  into  a  relative  minute  of  agreement,  the  Court  ap- 
proved of  the  account  of  expenses  incurred  by  the  successml 
party,  and  applied  the  verdict,  without  prejudice  to  being  far- 
ther heard  on  the  agreement,  and  remitted  to  the  Lord  Ordi- 
nary for  that  purpose,  p.  366. 

LIS    PENDENS— Zff  Pendens  sustained  in 


hoc  statu,  in  respect  no  judgment  had  been  pronounced  dis- 
missing a  prior  action,  although  it  had  been  abandoned  by  a 
minute,  p.  520. 

MA1LLS&  DUTIES— Adjudication  in  Im- 


plement — A  general  disposition  by  a  person  infeft  in  liferent, 
but  with  reserved  power  to  convey,  followed  by  decree  of  ad- 
judication in  implement,  is  a  sufficient  title  to  pursue  an  ac- 
tion of  maills  and  duties,  without  an  infeftment  in  favour  of 
the  disponees,  on  a  charge  against  superiors.  A  summons 
of  maills  and  duties  against  heritors,  tenants  and  occupiers,  is 
sufficiently  laid  against  a  proprietor.  A  summons  of  maills 
and  duties  may  be  brought  against  a  proprietor  in  possession 
of  the  lands.  The  summons  may  conclude  for  arrears  of  rent, 
p.  287. 

MANDATE— Stamp— Held,  that  a  power  of 


attorney,  which,  inter  alia,  authorised  the  raising  of  a  certain 
action,  conld  be  produced  therein  as  a  mandate,  without  being 
stamped,  p.  351. 

MEDITATIO  FUGiE—Several  partners  of 


a  Banking  Company  having  petitioned  for  a  warrant  against  a 
person  as  in  medUatione  fitza ;  and  the  Sheriff  having  ordained 
the  petitioner  to  make  oath ;  and  a  partner,  not  one  of  the 
petitioners,  having  made  oath,  upon  which  a  warrant  was 
granted,  and  the  party  imprisoned— Held,  that  the  warmnt 
was  irregular,  and  that  the  procedure  in  medilaiione/uga  cases 
must  be  strictly  formal,  p.  433. 

;  MULTIPLEPOINDING-A  party  baring 

allowed,  without  objection,  an  interlocutor  approving  of  a 
condescendence  of  the  fund  in  medio,  lodged  for  him  by 
another  party,  to  become  final ;  and  having  given  in  a  claim 
on  said  fund,  to  which  another  party,  however,  was  preferred 
by  the  Court — Held  that,  under  a  remit  to  the  Lord  Ordi- 
nary to  hear  parties  on  the  present  amount  of  arrears,  it  was 
incompetent  for  his  Lordship  to  decide  any  thing  but  the 
amount  of  arrears  since  the  date  of  the  condescendence  ap- 
proved of;  and  that  he  was  not  entitled  to  entertain  the  ques- 
tion, how  far  the  rights  of  the  condescender,  who  was  also  a 
claimant,  were  saved  in  the  competition,  by  the  decree  of 
preference  pronounced  by  the  Court,  p.  346. 

Consignation  — 


Held,  that  the  nominal  raiser  of  a  multiplepoinding  is  not  en- 
titled to  refuse  consignaHon  of  the  fund  in  medio  as  libelled, 
on  the  ground  that  he  had  stated,  in  objections,  certain  claims 
of  deduction  against  the  sum  alleged  to  be  due  by  him  to  the 
claimant,  p.  175. 

P A RT Y —  Accountant's  Report  —  An  action 


having  been  brought  against  certain  persons  as  partners  of  a 
Company ;  an  accountant  having  finally  reported  on  the  whole 
of  their  shares  of  debt ;  and  another  individual  having  there- 
after been  discovered  as  a  latent  partner  of  the  Company — 
Held,  that  the  pursuers  were  not  entitled  to  immediate  de- 
cree against  him,  without  his  having  an  opportunity  of  object- 
ing to  the  report,  p.  338. 

•Decree — Held,  that  a  party  against 


whom  the  conclusions  of  a  summons  in  the  Inferior  Court 
had  not  been   directed,  or  the  summons  itself  executed,  but 


who  had,  on  understanding  that  he  was  about  to  be  called, 
sisted  himself  as  a  defender  to  get  the  matter  setUed,  and  who 
had  neither  advocated  on  the  ground  of  incompetency,  nor 
stated  that  objection  in  his  pleas  in  the  Court  of  Session- 
was  not  entitled  to  plead,  on  a  reclaiming  note  against  an  in- 
terlocutor on  the  merits,  that  the  latter  interlocutor  had  not 
expressly  disposed  of  the  plea.  Indirect  employment  suf« 
ficient  to  found  an  action  for  payment  of  a  business-account, 
p.  244. 

PROCESS— PARTY— Trustees  under  a  trust-deed  having 
employed  an  agent  in  the  affairs  of  the  trust — Held,  in  an  ac- 
tion for  payment  of  his  business-account  against  the  trustees, 
that  he  was  not  bound  to  call  the  truster's  representatives, 
p.  368. 

— ^ ■ ' — ■    ■  ■     Guarantee— Circumstances  in  which 

it  was  held  unnecessary  to  call  as  defenders,  in  an  action  by 
the  holder  of  a  bill  against  the  guarantee  for  the  acceptor, 
either  the  acceptor  or  the  individual  for  whose  behoof  the  bill 
was  accepted,  p.  107. 

-Trust— Held,  that  an  action  is  com- 


petently brought  by  two  trustees,  against  the  trustee  of  a  third, 
for  relief  of  personal  obligations  incurred  by  these  two  in  the 
course  of  transactions,  in  the  contemplation  of  which  the  ori- 
ginal trust  actings  were  brought  to  an  end,  p.  149. 

PETITION  &   COMPLAINT— Service- 


Held,  that  a  petition  and  complaint  for  breach  of  interdict  of 
Court,  craving  punishment  by  imprisonment,  fine,  or  other- 
wise, as  well  as  expenses,  and  reserving  all  claims  of  damages, 
is  not  competent,  without  concourse  oi  the  Lord  Advocate- 
Held,  that  when  an  interlocutor  of  Court,  9th  July  1631,  had 
ordered  warrant  of  service  of  the  petition  within  the  usual 
time,  and  answers  by  the  first  box-day,  and  had  remitted  to 
the  Lord  Ordinary  to  receive  the  latter ;  a  service  of  the  pe- 
tition within  four  days  of  the  first  box-day,  coupled  with  a 
consent  to  allow  the  answers  to  be  lodged  on  the  second,  was 
not  due  service  of  the  petition,  p.  325. 

POORS'  ROLL— A  party  having  £24  per  an- 


num of  wages,  found  entitled  to  the  benefit  of  the  poors'-roll, 

p.  ^a 

■A  petition  for  the  benefit  of 


the  poors'-roll,  in  name  of  twenty-nine  defenders  in  one  ac- 
tion, remitted  to  the  Uwyers  for  the  poor,  p.  289. 

An  unmarried  labourer,  with 


an  annuity  of  ^52;  besides  his  earnings,  held  not  entitled  to 
the  benefit  of  the  poors'-roll,  p.  600. 

■The  Court  dispensed  with 


the  intimation  of  ten  days,  required  by  Act  of  Sederunt,  pre- 
vious to  the  meeting  before  the  minister  and  elders,  for  ob- 
taining a  certificate  of  poverty,  in  respect  the  opposing  party 
was  present  at  the  meeting,  p.  270. 

Expenses  ^— The  agent  for 


the  poor,  to  whom  a  remit  was  made  to  conduct  a  cause,  hav- 
ing allowed  another  agent  to  take  charge  of  it ;  and  the  latter 
having  advanced  money,  and  obtained  a  judgment  for  ex- 
penses in  favour  of  the  pauper ;  and  decree  for  the  same  hav- 
ing  gone  out  in  name  of  the  agent  for  the  poor — Held,  that 
the  agent  for  the  poor  was  not  entitled  to  demand  any  part  of 
these  expenses,  unless  he  could  prove  that  he  de  facio  per- 
formed the  duties  of  agent,  p.  339. 

-Kirk- Session — The  pursuer 


of  an  action  of  damages  having  applied  to  the  Kirk-Session 
(of  which  some  of  the  defenders  were  members)  for  a  cer- 
tificate, with  a  view  to  getting  on  the  poors'-roll ;  and  having 
been  prevented  from  having  his  application  for  the  poors'-roll 
brought  forward,  by  objections  taken  on  the  part  of  certain 
Members  of  Session  to  granting  a  certificate,  after  making  the 
requisite  investigation — Held,  that  he  was  entitled,  in  the 
meantime,  to  have  a  prohibition  of  protestation  for  not  en- 
rolling— Held,  that  the  Court,  although  possessed  of  no  power 
to  oblige  Kirk- Sessions  to  grant  certificates,  were  entitled, 
on  their  refusal  so  to  do,  to  call  up  the  members,  and  examine 
them  as  witnesses.  Opinions  expressed  as  to  the  duties  of 
Kirk- Sessions  in  such  circumstances,  p.  328. 

PRODUCTION— Expenses  — Res    Noviter 


Veniens— Circumstances  is  which  a  party  was  allowed  to 
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open  up  the  record,  and  produce  a  document  belonging  to 
himself,  recovered  under  a  diligence  from  the  possession  of 
his  clerk,  only  on  payment  of  all  the  previous  expenses.  2. 
The  other  party  allowed  to  alter  his  former  statements,  and 
make  such  new  statements  as  might  be  requisite,  in  conse- 
quence of  the  new  production,  p.  J  35. 
PROCESS—PRODUCTION— Reclaiming  Note—  Held, 
that  a  party  reclaiming  cannot,  at  the  time  when  his  note  is 
to  be  sent  to  the  roll,  obtain  leave  to  print  a  letter  not  in  pro- 
cess, p.  317. 

— ; ;-7-; —  Circumduction — A  party 

in  a  division  of  commonly,  having  produced  certain  titles  be- 
fore the  commissioner,  and  in  the  process ;  and  the  term  hav- 
ing been  circumduced  for  proving — Held,  that  he  was  not 
excluded  from  thereafter  frroducing  the  warrants  on  which 
these  titles  proceeded,  p.  174. 

Record — A  party  having 


been  rendered  bankrupt  by  captions  and  executions  of  search 
— Held,  after  the  record  was  closed,  that  it  was  competent 
for  a  creditor  to  produce  the  hornings  on  which  captions  pro- 
ceeded, though  they  had  previously  been  in  his  custody,  p. 
281. 


See  ProceUt  Record, 


— PROOF  —  Deposition — A  party  having  perilled 

his  case  on  the  deposition  of  the  respondent,  the  Court  re- 
fused  a  reclaiming  note  against  a  judgment  of  the  Lord  Ordi- 
nary, in  terms  of  the  deposition,  p.  178. 

Examination  —  Circumstances    in 


which  an  examination  of  parties,  ordered  by  the  House  of 
Lords,  discharged,  in  respect  of  one  of  them  beincr  dead,  p. 
160.  ^ 

-Oath — Commission — Where  a  sus- 


pender, in  his  bill  of  suspension,  makes  a  reference  to  the  oath 
of  the  charger,  and  that  reference  is  sustained— Opinion  ex- 
pressed, that  it  is  the  duty  of  the  suspender  to  extract  the 
commission,  and  get  the  ooth  reported,  p.  582. 

■Oath — Petition — When  a  reference 


to  oath  is  made  after  judgment,  it  requires  to  be  done  by  pre- 
senting an  incidental  petition,  p.  2(H). 

; '■ Oath —  Re-  examination  —  A   party 

having  referred  certain  bill  transactions  to  the  oath  of  a  pur- 
suer—Held, 1.  That  it  wils  incompetent  to  travel  out  of  the 
oath,  and  consider  facts  in  the  record  in  connection  with  those 
in  the  oath.  2.  Circumi-tances  in  which  a  re-examination  of 
a  party  was  allowed,  p.  453. 

^ Oath — Reporting  of— A  party  hav- 
ing obtained  a  final  judgment  in  the  Inner- House;  and  the 
pursuer  having  thereupon  presented  a  petition,  praying  for 
leave  to  refer  the  case  to  the  defender's  oath,— .the  Court  re- 
fused, in  respect  of  the  final  judgment,  to  remit  to  the  Lord 
Ordinary  to  grant  the  commission  for  taking  the  oath,  but 
themselves  granted  the  comnviftsion,  and  also  ordered  the  case 
to  be  reported  to  the  Inner- House,  p.  205. 

Parole — Bill  of  Exchange— A  ten- 


ant having  been  twice  charged  by  his  landlord  on  a  decree  in 
absence,  for  repairs  upon  the  houses  on  his  farm  ;  having 
thereafter,  in  consequence  of  a  meeting  for  compromise,  grant- 
ed a  bill  with  two  cautioners,  for  a  sum  of  money ;  and  hav- 
ing, after  a  lapse  of  ten  years  from  that  date,  been  charged  a 
third  time  on  the  decree — Held,  in  a  suspension  of  that  third 
charge,  that  while  the  suspender  alleged  that  the  bill  was  a 
payment  in  full,  and  the  charger,  that  it  was  only  in  payment 
of  interest,  it  \vti9  not  eompetent  for  the  suspender  to  prove 
by  parole,  that  it  was  a  bill  in  full,  although  he  might  prove 
by  parole  the  res  gcnta  at  the  communing,  and  the  i-ca»ion  why 
the  bill  was  subsciibed  by  cautioners,  p  371. 

Party  —  Conipetenry  —  A    Sheriff 


hflvinjr,  in  accordance  with  an  interloeutor  in  the  Bill- Cham- 
ber, alW>\ved  a  reference  to  the  oath  of  a  pursuer,  and  granted 
commisfiion  to  take  his  examination  ;  nnd  the  commissioner 
having  returned  a  certificjite  that  the  deponent  was  of  M'eak 
mind  ;  and  the  Sheriff-substitute  having  thereafter  derided 
against  the  pursuer  as  confessed  for  not  deponing ;  and  the 
Sherifndopute  having  reealled  said  jniltfment.  and  granted  a 
Mcond  commission,  and  decided,  on  report  thereof,  again<t 


the  defender,  who  advocated,  aiid  alleged  that  the  first  exa- 
mination was  in  his  favour,  and  that  the  certificate  was  fabri- 
cated and  untrue — The  Court  recalled  the  interlocutors  of  the 
Sheriff,  subsequent  to  that  sustaining  the  reference,  and  Held, 
L  That  the  interlocutor  holding  the  pursuer  confessed,  was 
not  well  founded.  2.  That  the  second  commission,  in  the 
circumstances,  was  incompetent.  3.  That  the  certificate  by 
the  first  commissioner  wa.i  not  probatio  prohaia,  though  nnre- 
duced  and  un impeached  in  a  regular  action.  4.  That  the 
commissioner  and  clerk  should  be  made  parties  to  the  case. 
5.  That  the  advocator's  allegations  in  reference  to  the  certi- 
ficate were  relevant,  though  not  made  in  a  petition  and  com- 
plainty  or  in  a  separate  action  of  damages  and  reduction  gainst 
the  commissioner,  and  that  a  proof  of  the  same  was  compe- 
tent. 6.  That  an  action  of  reduction  and  damages  having 
subsequently  been  brought  against  the  commissioner — Opin- 

•  ion  expressed,  that  the  advocation  should  be  sent  back  to  the 
Lord  Ordinary,  and  the  reduction  transmitted  to  it,  that  the 
cases  might  be  prejmred  together,  p.  291. 

PROCESS— PROOF— Witness— A  procurator-fiscal  of  the 
peace  having  sued  a  party  for  assault  before  the  Justices ;  and 
oaving  adduced  the  assaulted  person  as  a  witness,  and  refused 
to  allow  a  proof  of  her  inadmissibility,  founded  on  the  allega- 
tion that  she  and  her  husband  had  become  responsible  to  the  pro- 
curator-fiscal for  the  expenses  of  the  prosecution ;  and  having 
examined  the  wife  (cum  nota),  and  afterwards  the  husband, 
who  initialibut  deponed  negative  of  the  responsibility — Held, 
I.  That  the  Justices  did  wrong  in  not  allowing  the  proof  of 
inadmissibility.  2.  Letters  suspended,  and  the  procurator- 
fiscal  found  liable  in  expenses,  p.  544. 

——PROROGATION— Prorogation  of  time  to  re- 
port an  oath  granted  by  the  Inner-House,  on  a  reclaiming  note 
against  the  Lord  Ordinary's  interlocutor  refusing  a  bill,  be- 
cause the  oath  had  hot  been  taken,  p.  257. 

'Cases — A   party  having 


presented  a  note  before  the  box-day  for  prorogation  to  lodge  a 
case ;  and  it  having  been  answered,  and  refused ;  and  the  Lord 
Ordinary  having  decerned  against  the  party  in  terms  of  the 
libel,  and  found  him  liable  in  all  the  previous  expenses — Held, 
1.  That  such  note  was  competent;  and  2.  That  it  was  com- 
petent for  the  Inner- Hou5e  to  review  his  Lordship's  judg- 
ment, and  repone  the  party,  on  tendering  the  paper  ordered, 
p.  213. 

PROVING  THE  TENOR— A  party  having 


averred  in  his  summons,  that  the  defender  obtuined  possession 
of  a  deed,  and  then  destroyed  or  put  it  away — Held,  L  That 
the  summons  waa  sulBciently  relevant,  though  the  date,  place, 
and  peculiar  mode  of  destruction  were  not  libelled.  2.  That  aa 
improbative  scroll  of  the  lost  deed  was  a  sufficient  adminicle 
to  warrant  an  order  for  farther  proof,  p.  921. 

^^ , The  Court  will 

in  no  case  dispense  with  the  usual  mode  of  proof  in  a  proving 
of  the  tenor,  p.  291. 

■RANKING  &  SALE—  Sist  —  Circurastances 


in  which  a  ranking  and  sale  was  sisted  till  the  issue  of  certain 
other  actions  affecting  the  same  lands,  p.  478. 

Vote  —  Held,  that  a 


teller  of  the  Bank  of  Scotland  is,  on  the  procuration  of  the 
Treasurer,  absent,  to  act  for  him  generally  as  Treasurer,  en- 
titled to  emit  an  oath  of  verity  as  to  a  Bank  debt,  and  to  vote 
for  a  common  agent  in  a  ranking  and  sale — Held,  that  a  co- 
tutor  and  co-curator  cannot,  by  himself,  emit  a  valid  oath  of 
verity,  another  having  also  accepted  and  acted,  p.  S31. 

Warrant  to  reduce  up- 


set Prices — A  party  having  petitioned  'the  Court  to  reduce 
the  upset  prices  in  a  ranking  and  sale,  and  to  appoint  the  lots 
to  be  sold  on  a  certain  day,  and  in  case  the  lots  shonld  not 
then  be  sold,  "  to  authorise  any  subsequent  meeting  of  the 
agents  for  ehiimaf)ts  to  reduce  the  said  upset  prices  farther, 
and  fix  a  new  day  of  sale,'*  &c.,  without  a  new  application  to 
the  Cinirt — Their  Lordships  refused  to  grant  this  part  of  (h« 
prayer,  p.  Mil. 

RErLAIMINODAYS-Bill-Chamber-Held, 


I.   That  a  reclaiming  note  against  an  interlocutor  in  the  Bill- 
Chamber  refusing  a  bill,  must  be  boxed  within  fourteen  days 
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of  tbe  date  of  the  interlocutor.  2.  That  it  is  incompetent  for 
the  Lord  Ordinary  to  prahibit  tbe  clerk  from  issuing  a  certi- 
ficate of  refusal  beyond  suob  fourteen  days,  p.  333. 

PROCESS— RECLAIMING  NOTE— A  reclaiming  note 
not  baying  been  tendered  in  due  time,  to  be  marked  by  tbe  Clerk 
to  tbe  process — Held,  ].  That  it  was  incompetent.  2.  That 
tlie  act  of  tbe  Court  writing  on  tbe  note,  and  sending  it  to 
the  roll,  formed  no  bar  to  pleading  tbe  objection  of  incom- 
petency, p.  419. 

,. . A  reclaiming  note 

without  a  prayer  refused,  p.  321. 

Two  sets  of  com- 
missioners having  been  proposed  at  a  meeting  of  creditors  on 
a  bankrupt  estate ;  and  tbe  trustee  having  applied  to  the  Court 
to  have  tbe  one  set,  and  failing  them  the  second  set,  found 
duly  elected' — Held,  1.  That  sucb  application  was  incompe- 
tent at  the  instance  of  tbe  trustee.  2.  Tbat  a  reclaiming 
note  against  the  judgment  to  said  eiTect  of  tbe  Ordinary  on 
the  bills,  during  vacation,  was  competent,  p.  179. 

— Intimation  —  An 

interlocutor  of  the  Lord  Ordinary  baving  been  pronounced 
against  a  party  for  default  in  lodging  a  paper ;  and  a  petition 
to  be  reponed  having  been  presented,  but  no  copies  baving 
been  served  on  tbe  opposite  party — Held,  1.  Tbat  tbe  title 
of  tbe  paper  might  be  altered  to  tbat  of  a  reclaiming  note.  2. 
Tbat  it  was  not  necessary  to  serve  copies  on  tbe  opposite 
party,  p.  274. 

■ —  Marking  —  Held, 

tbat  tbe  marking  of  a  reclaiming  note  by  tbe  Inner-House 
Clerk,  before  the  expiration  of  the  reclaiming  days,  is  an  in- 
dispensible  requisite,  p.  29L 

Prodvction-  Held, 


T 


claimed  to  tbe  Court  upon  an  incidental  point  in  a  cause,  l>e- 
fore  the  record  was  closed,  and  appended  to  his  note  all  the 
papers  in  it  printed ;  and  the  record  baving  subsequently  been 
closed  on  these  papers,  without  alteration — Held  competent 
and  sufficient,  in  a  second  reclaiming  note  on  tbe  whole  cause, 
to  refer  to  the  papers  as  previously  appended  to  tbe  first  re- 
claiming note,  p.  603. 

New  Plea — Pars  Judicis — A  mes- 


senger and  a  writer  having  entered  into  an  agreement,  whereby 
the  latter,  on  payment  of  a  small  salary  to  the  former,  was  to 
receive  tbe  messenger's  fee« ;  and  tbe  messenger  having,  from 
certain  conduct  of  tbe  writer,  brought  an  action  for  breach  of 
contract ;  and  tbe  defender  not  baving  pleaded  tbat  tbe  contract 
was  unlawful — The  Lord  Ordinary,  ex  propria  metu,  started 
the  plea,  and  decided  the  case  on  it ;  and  tbe  Court,  on  a  re- 
claiming note,  thinking  the  case  of  great  importance,  allowed 
the  plea  to  be  put  on  record,  and  ordered  cases,  p.  579. 

Opening  up — A  closed  record  al- 


lowed to  be  opened  up,  on  payment  of  the  expenses  subsequent 
to  closing,  p.  603. 

Opening  up  of — A  pur9ner  baying 


brought  an  action,  concluding  for  the  whole  coal  in  certain 
lands ;  and  having  in  his  condescendence  departed  therefrom, 
and  only  claimed  the  half— Held,  that  tbe  record,  after  it  lyas 
closed,  could  not  be  opened  up,  to  receive  a  new  statement 
regarding  the  valuation  of  part  of  the  property  in  dispute,  p. 
307. 

Printing  of — Annotations  having 


been  added  to  a  paper,  in  printing  the  record  for  the  Inner- 
House, — on  a  reclaiming  note,  the  Court  ordered  them  to  be 
expunged,  p.  148. 

<  I  Production,  Satisfying  of — The 


tbat  a  party  reclaiming  cannot,  at  the  time  when  his  note  is    | 
to  be  sent  to  the  roll,  obtain  leave  to  print  a  letter  not  in  pro- 
cess, p.  317. 

— — ________  Record — 1.  Are- 
claiming  note  in  an  action  of  constitution  held  competent, 
without  the  summons  being  appended.  2.  Held  competent 
to  reclaim  against  an  interlocutor,  exjxicie  pronounced  of  con- 
sent, decerning  for  a  sum,  and  approving  of  a  judicial  refer-  I 
eace  quoad  uUra^  although  the  interim  decree  had  been  ex- 
tracted, p.  596. 

RECORD — Appendix — A  party  having  re- 


Court  refused  to  allow  a  record  to  be  made  up  before  satis- 
fying tbe  production,  after  the  interlocutor  of  the  Lord  Or- 
dinary had  been  pronounced  on  minutes  of  debate  taken  to 
avizandum,  p.  482. 

PROCESS— RECORD— Production  of  Books— Opinion 
expressed  as  to  the  competency  of  producing  excerpts  from 
books  in  a  party's  power,  after  the  record  has  been  closed,  p. 
248. 

— j Title  to  Pursue — 1.  In  an  advoca- 
tion of  a  cause,  dismissed  by  tbe  Sheriff  as  incompetent,  it  is 
necessary  to  determine  the  point  of  competency  before  making 
up  a  record.  2.  Circumstances  in  which  a  case,  involving 
heritable  rights,  was  found  competent  before  tbe  Sheriff,  and 
a  party  indirectly  interested  entitled  to  pursue — and  case  re- 
mitted to  the  Inferior  Court,  p.  319. 

See  Process,  Production^  Reclaim^ 


ing  Note. 

RECORDS— Chancery— Patent— The  Court 

refused  to  grant  warrant  to  a  patentee  to  get  up  his  original 
specification  from  Chancery,  to  present  in  evidence,  to  obtain 
a  renewal  of  his  patent,  p.  212. 

REDtrCTION— A    party  having  brought  a 


simple  reduction  of  certain  deeds,  but  not  on  the  ground  of 
falsehood ;  and  tbe  record  baving  been  closed,  and  an  issue 
tried,  and  verdict  pronounced  in  regard  to  one  of  these  deeds 
r^Held,  that  it  was  not  competent  to  proceed  with  a  new 
action  of  reduction-improbation  of  tbe  same  deeds,  and  of 
another  deed,  on  the  head  of  falsehood  and  forgery ;  but  that 
this  latter  process  must  be  sisted  till  the  former  be  either  for- 
mally abandoned  or  finally  disposed  of,  p.  440. 

RELEyANCY— Damages— The  Magistrates 


of  a  Burgh  having,  without  a  formal  trial,  fined  and  imprison- 
ed a  party  for  rioting — Held,  I.  In  an  aciion  of  damages  at 
the  instance  of  the  rioter,  that  the  Court  of  Session  was  com- 
petent to  try  the  question.  2.  That  in  such  circumstances, 
it  was  not  necessary  to  aver  malice  to  make  tbe  summons  re- 
levant. 8.  That  the  Acts  1701,  43  Geo.  IlL  c.  141,  and  9 
Geo.  IV.  c.  29,  afforded  no  defence,  p.  472. 

Jury  Cause — A  person  hav- 


ing raised  an  action  against  a  Company,  employed  by  him  to 
furnish  pipes  for  supplying  his  house  with  water,  concluding 
for  repayment  of  the  sums  paid  to  account  of  the  price,  in 
respect  of  tbe  insufficiency  of  the  work,  and  for  damages ;  and 
having  stated  the  facts  on  which  he  founded  in  bis  summons 
and  condescendence,  which  the  defenders  explicitly  and  arti- 
culately answered — Held,  reversing  the  judgment  of  the  Court 
of  Session,  that  it  was  too  late  thereafter  to  deny  the  relevancy 
of  tbe  facts  condescended  on — and  case  remitted  to  tbe  Court 
of  Session,  with  instructions  to  direct  an  issue  to  be  framed 
to  try  the  question,  p.  35. 

REPONING — A  party  having  been  reponed 


against  a  decree  in  absence,  and  having  thereafter  allowed  an 
order  of  the  Lord  Ordinary  to  go  out  against  him  for  not 
lodging  his  answers  to  a  condescendence — Held,  tbat  he  was 
entitled  to  be  reponed  against  said  order,  on  production  of  the 
paper,  and  payment  of  modified  expenses,  p.  146. 

Expenses — A  party  having  been 


appointed  by  the  Inferior  Court  to  depone  whether  a  debt 
was  due  or  not ;  and  having  failed  to  appear — and  decree  bav- 
ing been  pronounced,  and  a  suspension  brought — Held,  tbat 
before  he  could  be  reponed,  he  must  pay  all  tbe  expenses  in- 
curred in  tbe  Court  of  Session,  and  likewise  those  incurred 
in  the  Inferior  Court,  subsequent  to  an  hiterlocutor  reponing 
him,  on  payment  of  certain  expenses,  p.  265. 

RES   JUDICATA— Possession— Interdict- 


Circumstances  in  which  interdict  against  a  dungstead  and  wall 
adjoining  to  the  tenement  of  the  lifcrenter,  petitioner,  refused, 
in  respect  of  tbe  judgment  in  a  previous  action  regulating  the 
possession,  p.  242. 

Writings  —  Salary  —  A 


party  baving  brought  an  action  against  certain  trustees  for 
creditors  and  the  debtor,  to  recover  payment  for  writings  and 
services — and  tbe  Lord  Ordinary  baving  found  that  he  was 
not  bound  to  take  a  fixed  salary,  but  was  entitled  to  payment 
for  his  writings— Held,  in  a  second  action,  brought  by  the 
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same  party  against  the  debtor  for  writinga,  that  it  was  not  in- 
competent for  the  debtor  to  plead  that  the  pursuer  was  bound 
to  accept  of  a  fixed  salary,  although  the  debtor  was  the  party 
who  gave  in  the  defences  to  tbe  former  action,  p.  203. 
PROCESS— SEQUESTRATION— The  nearest  of  kin 
of  a  deceased  party  having  applied  for  sequestration  of  rents, 
9ic,  on  the  ground  that  the  heir  of  entail  and  of  law,  had,  and 
was  interfering  with  the  executry^Held,  that  a  petition  for 
sequestration  at  her  instance  was  competent,  and  granted  ac- 
cordingly, though,  at  its  date,  there  was  no  dependmg  process 
to  which  it  was  contingent  or  incidental,  though,  thereafter, 
and  before  advising,  decree  dative  had  been  obtained,  and  a 
summons  of  declarator  and  adjudication  in  implement  raised 
by  the  petitioner,  p.  206. 

Judicial  Factor  — 
There  having  been  brought  a  ranking  and  sale  of  an  estate  ; 
and  various  of  the  creditors  being  in  possession  on  decrees  of 
roaills  and  duties,  and  otherwise  doing  diligence — The  Court 
granted  sequestration,  though  no  proof  was  offered  of  the  in- 
solvency of  the  estate,  and  appointed  a  factor  recommended 
by  the  heritable  creditors,  in  opposition  to  one  suggested  by 
the  personal  creditors,  p.  216. 

SERVICE— Circuit  Court— Held,  that  an  inti- 


mation by  a  procurator  in  Court,  that  his  client  intended  to  ap' 
peal  to  the  Circuit  Court — coupled  with  an  admitted  service  of 
the  respondent's  procurator,  with  tbe  reasons  of  appeal — within 
ten  days  after  the  judgment  in  the  Inferior  Court,  did  not  pre- 
vent the  dismissal  of  the  appeal,  as  not  duly  served,  p.  24S. 

SIST — A  landlord  having  sequestrated  his  ten- 


ants* crop  and  stock  for  rent,  and  having  thereafter  abandoned 
his  sequestration ;  and  the  tenants  having  advocated  the  pro- 
cedure before  the  Sheriff,  and  also  raised  a  reduction  thereof 
-^the  Court  recalled  the  Lord  Ordinary's  judgment,  and  sist- 
ed  process  till  the  reduction  should  be  remitted  to  the  present 
process,  p.  180. 

8  UMM A  RY— Reference— Award  —  A  party 


having  sold  a  quantity  of  sheep,  and  received  part  payment,  and 
having  retained  them  in  his  possession  in  security  of  payment- 
Held,  1 .  That  a  summary  action  before  the  Sheriff  for  the 
balance  was  competent,  without  an  action  of  count  and  reck- 
oning. 2.  A  reference  of  minor  matters,  by  servants,  to  ar- 
biters who  had  been  employed  by  their  principals,  in  business 
of  great  importance,  not  bindini?  on  the  parties,  p.  197. 

SUMMONS— Bill  of  Exchange— A  party  hav- 


ing brought  a  summons  for  payment  of  a  bill  set  forth  as 
drawn  bv  him  ;  and  having  admitted  that  his  name  was  not 
written  by  himself,  but  inserted  by  another  person,  who  wrote 
the  bill — Process  dismissed,  reserving  relief  in  any  other  com- 
petent form  of  action,  p.  150. 

Competency — A  party  having 


raised  an  action  against  tbe  trustee  on  the  sequestrated  estate 
of  a  deceased  bankrupt,  for  payment  of  an  account  for  law 
business  done  for  the  bankrupt  prior  to  the  sequestration,  but 
never  having  lodged  a  claim  on  tbe  estate — Held,  that  such 
action  was  incompetent,  and  dismissed  accordingly,  p.  512. 

Damages  —  Probable  Cause  — 


Joint  and  Several  Liability — 1.  In  a  summons — charging  two 
defenders,  jointly,  with  having  conceived  malice  against,  and  a 
design  to  injure  the  pursuer  by  defamation,  and  stating  certain 
joint  acts  done  with  this  view — it  is  competent  to  charge  fur- 
ther injurious  acts  done  separately,  and  to  conclude  for  a  joint 
or  for  a  several  liabilitv.  2.  In  such  a  summons  it  is  not 
essential  to  libel  want  of  probable  cause,  p.  161. 
Erasure Circumstances  in 


which  a  claim,  brought  in  an  action  of  accounting,  and  pro- 
posed to  be  established  chiefly  by  proof  of  undue  and  fraudu- 
lent erasure  in  a  ledger,  was  dismissed — reserving  right  to 
bring  a  separate  action  against  the  defender,  founded  expressly 
on  the  narrative  of  such  erasure,  p.  239. 

Erasure — The  year  of  the  King's 


reign  having  been  written  on  an  erasure — Held,  that  this  was 
a  fatal  objection, — and  case  dismissed,  p.  1 76. 

Relevancy — A  party  having  aver- 


red in  his  summons,  that  the  defender  obtained  possession  of 
a  deed,  and  then  destroyed  or  put  it  away— Held,  1,  That  tbe 


summons  was  sufficiently  relevent,  though  tbe  time,  plare,  and 
peculiar  mode  of  destrucrion  were  not  libelled.  2.  That  an 
im probative  scroll  of  the  lost  deed  was  a  suffldeiit  adminicle  to 
warrant  an  order  for  farther  proof,  p.  321. 

PROCESS— SUMMONS— Relevancy— A  party  having  rsis- 
ed  a  summons,  concluding  primarily  against  certain  persons, 
legatees  under  a  deed  of  settlement  by  his  father,  as  intromit- 
ters  with  his  funds ;  and  having  an  alternate  conclusion,  thoofrh 
without  any  relative  subsumption  against  the  trustees  and  exp. 
cutors  ap{)ointed  by  the  same  deed,  who  were  not  cited— Held, 
that  the  summons  was  irrelevantly  drawn,  pp.  511  and  561. 

— Relevancy — A  purtuer,  havinRf 

in  his  summons,  libelled  that  a  company  aa  a  company,  and 
the  partners  individually,  were  indebted  and  owing  to  him  a 
certain  sum,  alleged  to  have  been  uplifted  by  them,  or  one  or 
other  of  them,  on  his  account;  but  not  having  set  forth  by  what 
individual,  or  by  what  authority  it  was  uplifted,  or  that  it  was 
by  the  company,  or  for  the  company — Held,  that  the  snmroons 
was  irrelevantly  drawn,— and  amendment  ordered,  p.  480. 

Relevancy — An  accident  having 


happened  upon  a  county  road  during  one  trust,  and  sn  action 
of  damages  against  the  road-trustees  having  been  broaght  after 
the  trust  had  expired  by  the  repeal  of  the  Act,  and  a  new  Act 
bad  been  passed,  appointing  new  trustees,  vrith  different  powers, 
liabilities,  &c. — Held,  that  the  summons  must  set  forth,  and 
describe  distinctly,  the  particular  trustees,  and  the  statute 
creating  the  trust,  pursued,  and  must  state  tbe  express  grounds 
on  which  they  are  concluded  against,  p.  817. 

Relevancy —  Registry—  Held, 


that  a  summons  libelling  on  missives  of  sale  of  a  vessel  (which 
missives  did  not  narrate  the  certificate  of  registry,) — narrating 
that  the  pursuers  thereby  sold  to  the  defenders  ibt  said  tp<u 
sel,  and  concluding  for  payment  of  part  of  the  price,  was  irre- 
levant, as  far  as  regarded  that  conclusion,  in  respect  of  non- 
compliance with  the  Registry  Act,  p.  S24, 

SUSPENSION— A  petition  to  have  a  bill  of 


suspension  and  interdict  discussed  on  the  bill,  after  tbe  letters 
were  expede — refiised  as  incompetent,  p.  600. 

-Found  competent  in  one  bill 


to  pray  for  suspension  of  two  charges,  aa  they  proceeded  on 
one  decree,  though  at  the  instance  of  separate  parties,  p.  19H. 

-Advocation —  Expenses— A 


pursuer  having  allowed  a  decree  of  absolvitor,  with  expenses, 
of  an  inferior  Judge  to  become  final  against  him,  and  be  ex- 
tracted— Held,  that  a  bill  of  suspension  of  a  charge  for  tbe<e 
expenses  was  incompetent. — Observed,  That  advocation  was 
tbe  proper  remedy,  p.  145. 

•Caution — A  party  having  |:ot 


a  bill  passed  on  caution,  and  the  caution  offered  baring  be«n 
objected  to  by  the  charger,  the  bond  having  been  tberenpon 
sent  to  tbe  country  to  be  attested,  and,  by  a  mistake,  not  re^ 
turned  till  the  morning  af^er  the  expiry  of  tbe  period  allowed 
for  finding  caution — the  chaiger  having  got  a  certificate  of  no 
caution  on  that  day,  and  applied  for  additional  expenses—the 
Court,  on  a  note  and  petition,  remitted  to  the  Clerk  to  receive 
the  bond  of  caution,  p.  257. 

Caution An  apprentiee 


having  suspended  a  charge  given  bim  by  his  roaster  to  imple- 
ment his  indenture— Circumstances  in  wbich  the  Court  passed 
tbe  bill,  on  juratory  caution,  p.  168. 

Cmtioii— Bill  —  Vitistion- 


A  promissory-note  having  been  vitiated  in  its  date,  and  a 
charge  having  been  given  for  payment''— Circumstances  in 
which  the  Court  refused  to  pass  a  bill  of  suspeosioo  of  said 
charge,  except  on  caution,  p.  590. 

Caution —  Indenture —Cir- 


cumstances in  which  a  bill  of  suspension,  presented  by  sn  ap- 
prenHce  against  a  charge  by  bis  master  for  implement  of  his 
indenture,  alleged  to  have  been  broken  by  his  absconding,  was 
remitted,  to  be  passed  on  juratory  caution — Excuse,  that  the 
party's  agent  had  not  observed  the  case  in  the  roll,  not  allows 
as  a  reason  for  rehearing,  p.  479. 

ElecHon  of  Councillor— The 


chief  magistrate  of  a  burgh  having  gone  to  America,  and  the 
cotmcil,  several  months  t£?reafter,  fattring  elected  another  per- 
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Ion  in  his  plaee^Held,  that  it  was  inrompetent  to  challenge 
Ruch  elprtion  by  sui^pension  and  interdict,  p.  162. 

PROCESS— SUSPENSION—Error— Where  a  wspension 
WHS  brought  of  a  charge,  on  the  ground  of  an  error  in  the  date 
of  the  copy  of  service,  and  a  reduction  bronght  three  years 
after  the  date  of  the  suspension,  and  sometime  after  the  record 
in  the  suspension  wbs  rtosed->- Suspension  sisted,  and  remitted 
to  the  reduction,  p.  110. 

• i . Expenses — A  party  com- 
plaining of  acts  of  illegal  salmon -fishing,  having  iHiled  duly  to 
expede  his  letters  of  suspension  and  interdict ;  and  having  pre- 
sented a  second  bill  of  suspension,  with  the  same  conclusions 
as  the  first,  but  applicable  likewise  to  acts  done  subsequent  to 
the  first  bill — Held,  that  it  was  competent  to  entertain  the 
second  bill,  without  previous  jiayment  of  the  expenses  incurred 
by  the  first  bill,  p.  1 15. 

-Forgery — A    party  having 


suspended  a  charge,  on  the  ground  of  forgery;  and  having  pro- 
duced strong  ^ma^urf'e  evidence  of  his  allegation, — the  Court 
passed  the  bill,  without  caution  or  consignation,  p.  16:). 
Interdict — An  interdict  hav- 


ing been  granted,  and  declared  perpetual  by  an  inferior  Judge, 
against  a  sale  of  goods  poinded  under  regular  diligence ;  and 
expenses  having  been  found  due,  and  the  decree  extracted  for 
these  expenses,  and  a  suspension  brought  of  the  charge  for 
these  expenses  ;  and  also  complaining  of  the  judgment  on  the 
merits — Held,  that  it  was  competent  to  review  the  judgment 
upon  the  merits,  as  well  as  io  regard  to  expenses,  by  suspen- 
sion, p.  376. 

TITLE  TO  SUE— A  party  having  disponed 


his  property  to  his  wife,  "  and  her  disponees,  whomsoever ; 
and  failing  them,  to  the  children  of  certain  individuals ;  and 
the  wife  having  executed  a  deed  of  alienation  on  death-bed — 
Held,  that  one  of  the  said  children  was  entitled  to  challenge 
said  deed,  in  an  action  of  reduction,  as  heir  of  provision,  p.  263. 

Circumstances  in    which 


the  joint  fiar  of  a  subject  was  found  entitled  to  insist  in  an 
action,  which  concluded  for  restitution  of  the  whole  subject 
to  himself,  without  the  concurrence  of  the  other  joint  fiars, 
p.  146. 

•Bankrupt — A  party  hav- 


ing been  sequestrated,  but  discharged  by  the  Court,  on  finding 
ciuition  for  payment  of  a  composition ;  and  having,  along  with 
the  trustee  in  the  sequestration,  conveyed  the  whole  residue 
of  his  sequestrated  estate,  including  outstanding  debts,  to 
another  person  in  trust,  for  re'ief  of  the  cautioners  for  the 
com|)osition,  and  other  purposes ;  and  having  obtained  a  let- 
ter from  this  latter  trustee,  authorising  the  discharged  bank- 
rupt to  sue  in  his  own  name,  for  recovery  of  one  of  the  out- 
standing debts — Held,  that  be  was  entitled  to  sue  in  his  o>vn 
name,  and  that  he  was  not  bound  to  find  caution  for  expenses, 
p.  252. 

-Joint   Stork   Company — 


Held,  reversing  the  judgment  of  the  Court  of  Session,  that 
calling  up  payment  of  instalments  on  shares  subscribed  for  in 
a  Joint  Stock  Company,  did  not  fall  under  **  ordinary  busi- 
ness,** and  could  not  be  effectually  done  by  a  quorum  of  the 
committee  of  management,  p.  66. 

-Partnership  —  An  action 


having  been  raised  in  name  of  a  Company,  without  specify- 
ing the  individuals  of  the  Company ;  and  one  partner  of  said 
Company  having  refused  to  sanction  it ;  and  a  commission  of 
bankruptcy  having  been  issued  against  the  only  other  partner 
of  the  6rm,  as  an  individual — Held,  that  said  action  could 
not  be  maintained  in  name  of  the  Company,  p.  280. 

■Removing  —  A  landlord 


having  brought  an  action  of  removing,  and  having  obtained 
decree  before  he  was  infeft — Held,  that  he  had  no  title  to 
pursue ;  and  that  the  decree  was  null  and  void,  p.  275. 
Revocation— Death  -  bed — 


A  person  having  conveyed  her  property  to  trustees  by  a  iu'ge 
pouaiie  trust-deed,  directing  them  to  sell  her  estate,  and  after 
discharging  certain  legacies,  to  pay  over  the  residue  "  for  the 
use  of  any  perssn  or  persons  I  shall  name,  by  any  writing  un- 
der  my  baud,  or  for  such  purposes  as  I  may  direct  by  such 


writing ;  and,  in  default  of  my  making  such  writing,  or  giving 
directions  in  writing,  then  to  pay  over  the  said  residue  among 
my  next  of  kindred,  according  to  the  law  of  England,  or  sta^ 
tute  of  distributions  ;**  and  the  testatrix  having  executed,  on 
death-bed,  a  writing  of  instructions,  calling  certain  persons  to 
the  succession  of  the  residue,  and  passing  over  her  heirs-at- 
law — Held  (affirming  the  judgment  of  the  Court  below),  in 
a  reduction  on  the  head  of  death-bed  of  this  writing  of  in- 
structions, at  the  instance  of  the  heirs-at-law,  that  the  action 
was  barred  by  want  of  interest,  as  the  effect  of  reducing  the 
death-bed  deed  would  be  to  carry  the  residue  to  the  next 
of  kin,  in  virtue  of  the  *<  default**  clause  of  the  trust-deed, 
p.  87. 

PROCESS-TITLE  TO  SUE— Road  Trustees— Held, 
that  the  clerk  of  the  trustees  of  one  district  in  a  county,  is  not 
entitled  to  pursue  the  trustees  of  another  district,  for  the  pre- 
vention  of  new  tolls  erected  by  them,  supposed  to  be  preju- 
dicial to  bis  district,  or  the  recovery  of  damage  alleged  to  have 
been  thereby  occasioned,  p.  343. 

■  ^  Trust — Mandate — A  par- 

ty having  raised  an  action  of  count  and  reckoning  regarding 
his  moveable  estate ;  and  having  thereafter  gone  furth  of  the 
country — Held,  that  a  trust-deed  regarding  his  heritable  es- 
tate, executed  two  years  before  the  date  of  the  action,  was 
not  a  sufficient  title  for  the  trustee  to  insist  in  the  count  and 
reckoning,  p.  581. 

'^et  Landlord  and  Tenant. 


^  TUTOR — In  a  process  for  making  up  tutorial 

inventories  under  Act  1672,  chap.  2,  where  the  next  of  kin 
of  the  pupils  on  the  father*8  side  were  cited,  the  Court  dis- 
pensed with  the  concurrence  or  citation  of  any  of  the  next  of 
kin  on  the  mother's  side,  who,  it  was  alleged,  lived  beyond 
the  jarisdictioii  of  the  Court,  p.  600. 

WAIVER— Plea— A  party  defender  having 


pleaded  prescription  in  her  defences  in  the  Inferior  Court ; 
haying,  on  a  proof  being  ordered,  presented  no  reclaiming  pe- 
tition, or  application,  for  leave  to  advocate;  and  having  gone 
into  that  proof — Held,  that  her  representatives  cannot,  in 
advocating  a  final  judgment,  revive  her  plea  of  prescription 
which  she  had  virtually  abandoned  in  the  Court  below,  p. 
566. 

WA  RENIN G— It  is  not  competent  to  petition 


for  a  remit  to  a  new  Lord  Ordinary,  whilst  the  cause  is  asleep, 
p.  289. 

WARRANT  TO  UPLIFT  MONEY— In 


an  application  for  a  warrant  to  uplift  money  in  a  depending 
action,  the  Court,  without  intimation  upon  the  wall,  remitted 
the  application  to  Lord  Corehouse,  in  place  of  Lord  Newton, 
who  was  Ordinary  in  the  cause,  p.  257. 

PRODUCTION— See  Proceu. 

PROOF—- Aliment — Impotency — The  advocator  having,  in  an 
action  against  him  for  aliment  of  a  natural  child,  of  which  it 
was  alleged  that  he  was  the  father,  put  into  his  defences,  ex 
parte  medical  certificates  of  impotency,  oht«iined  subsequently 
to  the  institution  of  the  action ;  and  the  Sheriff  having  ordered 
them  to  be  withdrawn,  and  new  defences  lodged, — the  Court, 
on  an  advocation  being  presented,  sustained  the  Sheriff's  judg- 
ment, and  found  the  advocator  liable  in  expenses,  p.  369. 

«i  Bill  of  Exchange— Fiu:ts  and  Circumstances — All 

the  parties  whose  names  were  on  a  bill  having  died  before 
payment  was  demanded — Held  that,  from  facts  and  circum- 
stances, and  from  the  testimony  of  parties  who  had  heard  the 
principal  acceptor,  shortly  before  her  death,  acknowledge  that 
she  granted  the  bill,  and  that  it  was  unpaid,  it  was  competent 
to  prove  that  the  bill  in  question  was  the  bill  of  the  deceased 
acceptor,  and  that  the  debt  was  still  unpaid,  p.  447. 

Effect  of  proceedings  in  Chancery,  p.  441. 

-Mutual  Wall — Custom  of  Burgh — A  party  having 


offered  to  prove  the  particular  custom  of  a  burgh,  allowing 
proprietors  of  a  mutual  wall  to  increase  at  will  the  height  of 
their  own  half,  without  consent  of  the  conterminous  proprie- 
tor— Held,  that  the  custom  was  contrary  to  the  general  prin- 
ciples of  law,  and  evidence  thereof  inadmissible,  p.  234. 

-OuAh — Bill  of  Exchange — Indorsee — An  indorsee 


having  depoiicdi  on  a  reference  to  his  oath,  to  circumstances 
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{sufficient  to  create  a  RURpicion  that  be  was  not  an  onerous 
bonajide  holder  of  certain  bills,  but  had  received  them  collu- 
sively  from  the  drawer — Held,  that  finch  circnmstances  could 
rot  destroy  the  legal  presumptions  of  onerosity  and  bonajldes, 
p.  561. 

PROOF — Process — A  defender  having*  pleaded  that  an  ac- 
countant, who  had  been  employed  professionally  to  examine 
his  affairs,  was  an  incompetent  witness,  on  the  ground  of  con- 
fidentiality ;  and  mutual  minutes  on  the  point  having  been 
ordered  by  the  Court,  nnd  the  defender  having  failed  to  lodge 
his  minute — Held,  1.  That  the  accountant  was  a  competent 
witness.  2.  That  the  defender  was  not  entitled  to  answer 
the  written  minute  verbally  at  the  Bar,  p.  597. 

Semiplena    Probatio — Oath    in    Supplement — A 

party  having  pursued  another  for  payment  of  certain  goods, 
said  to  have  been  purchased,  and  delivered  to  the  latter  by 
the  agents  of  the  sellers  ;  and  the  testimony  of  the  clerks  and 
books  of  the  sellers'  agents  having  been  adduced  as  evidence 
of  delivery — Circumstances  in  which  held,  1.  That  a  semi- 
plena  probatio  had  been  established ;  and  the  oaths  of  the 
agents  allowed  in  supplement.  2.  Observed,  in  consequence 
of  farther  proof  allowed  in  the  Supreme  Court,  that  the  facts 
in  the  libel  had  been  established,  and  that  the  oath  in  supple- 
ment was  therefore  unnecessary,  p.  452.    • 

Slander — Damages — A  person  having  been  calum- 


niated verbally,  and  in  judicial  procedure — Held.  1.  That  the 
defamation  was  competently  proved  by  production  of  the  writ- 
ten pleadings  in  which  it  was  introduced,  and  by  the  evidence 
of  one  witness  to  oral  slander  of  similar  import  ?.  That 
the  introduction  of  slander  against  a  third  party  into  judicial 
pleadings,  is  not  privileged,  on  the  ground  that  it  was  perti- 
nent to  the  cause  in  which  it  was  introduced.  8.  That  it  is 
incompetent  to  examine  a  party's  agent,  in  the  judicial  pro- 
ceedings in  which  the  slander  was  introduced,  to  prove  malice. 
4.  That  probable  cause  to  elide  or  abate  damages  must  be 
proved.  5,  In  the  middle  of  a  trial,  commission  and  diligence 
to  examine  a  witness  refused— Circumstances  in  which  ^200 
of  damages  for  slander,  were  awarded  to  a  person  in  the  capa- 
city  of  a  boarding.hoose  keeper,  p.  560. 

■Will — A  person  having  executed,  with  the  solemni- 


ties  required  by  the  law  of  Scotland,  a  will,  referring  to  a 
letter  signed  by  her*  of  the  same  date,  bequeathing  certain 
legacies,  the  body  of  which  letter,  though  not  te«ted,  was 
written  by  the  man  of  business  who  prepared  the  will — Held, 

1.  That  the  legatees  were  bonnd  to  prove  that  the  letter 
founded  on,  was  the  identical  letter  referred  to  in  the  Will. 

2.  That  the  Court  was  entitled  to  look  at,  and  compare  the 
genuine  signatures  of  the  testatrix  with  that  in  dispute.  3. 
There  having  been  only  one  witness  who  swore  to  a  letter 
having  been  signed  on  the  same  dav  with  the  will ;  and  the 
Court  having,  ex  comparatione,  judged  the  alleged  signature 
dissimilar  to  acknowledged  genuine  subscriptions,  the  verdict 
which  had  been  given  for  the  legatees  was  set  aside  as  con- 
trary to  evidence,  and  granted  a  new  trial.  4.  Circumstances 
in  which  the  party  who  obtains  a  new  trial  must  pay  the  ex- 
penses of  the  first  trial,  p.  403." 

•See   Bankrupt.     Criminal  T^aw,      Hoft/rood.     JIus- 


bnnd  and  Iflft!.     Levari/.     Process,  Prooff  Jury, 

P  R  O  P  E  R  T  Y — Expenditure  —  Lnrratus  —  Circumstances  In 
which  the  representative  of  a  builder,  who  had  built  certain 
tenements  upon  a  piece  of  ground,  under  the  belief,  as  it  was 
alleged,  that  he  had  obtained  right  to  the  ground,  but  whose 
])ossession  of  the  ground  was  interrupted  by  the  occupation  of 
the  representatives  of  his  employer  as  proprietors — was  held, 
after  a  lapse  of  2ft  years,  not  entitled  either  to  recover  the 
property,  or  to  be  paid  for  the  alleged  expense  of  building,  p. 
481. 

PROROGATION— See  Process, 

PROTECTION— See  Process,  Bankrtipt. 

PROTESTATION— See  Process,  Advocation. 

PROVISIONS — Executors — A  proprietor  of  two  estates--one 
entiiiled,  the  other  not — having  executed  a  bond  of  provision 
in  favour  of  his  family,  imposing  the  liability  on  the  heirs  mic- 
reeding  in  these  two  estates ;  one  son  ha\^ng  succeeded,  and 
died  without  having  paid  the  provisions ;  and  a  younger  son 


hafjng  tiicceeded  to  the  elder — Held,  that  the  younger  son 
succeeding  (and  not  the  executors  of  the  elder)  was,  as  Li>ir 
in  possession,  bound  to  pay  the  provisions,  p.  460. 

PROVISIONS — Settlement— Liferent — A  testator  having 
burdened  his  settlement  with  a  provision  of  ;£'2U00  to  each  of 
bis  daughters,  and  the  lawful  issue  of  any  predecea^sing,  nnd 
with  a  further  provision  of  ^:^000  each  (both  p^ovii>ioll^  to 
be  invested  for  behoof  of  the  daughters  in  liferent,  and  of  ibeir 
children  in  fee),  declaring  that  these  provisions  should  be  in 
full  of  all  that  his  ddughters  could  claim  from  his  estate — 
Held,  that,  on  the  repudiation  of  these  provisions  by  a 
daughter,  and  her  betaking  herself  to  her  legal  claims,  the 
right  of  her  cbiidreu  to  their  fee  was  not  aiTccted  thereby,  p. 
137. 

—  See  Entail. 

PROVING  THE  TB^OK—^ee  Process,  Proving  the  Tenor. 


QUALIFICATION— See  Freeholder. 

B 

RANKING— See  Bankrvpt. 

RANKING  &  SALE— Sec  IJcritable  Creditor.     Process. 

RECEIPT  FOR  RENTS— See  2)c/imy. 

RECITAL  IN  DEED— See  Partnership. 

RECLAIMING  NOTE— See  iVocc5*. 

RECLAIMING  DAYS— See  Process,  Bill  Chamber. 

RECORD — See  Process^  Interlocutory  Record, 

RECORDS— See  Process,  Jiecords. 

REDUCTION— See  Entail.     Sate.    Process,  Heducfion. 

REFEJIENCE— See  Submission. 

Registry — See  Process,  Summont. 

RELEVANCY — See  Criminal  Law.     Jurisdiction.    Process, 

Relevancy,  SummDns. 
RELIEF — Sea  Cautioner.    Kirk  Lands,    Landlord  and  Tenant. 
REMIT^- See  Process,   TTakening. 
REMOVING— See  landlord  and  Tenant.    Stamp. 
REPONING— See  Process. 
REPORT— See  Jccount. 

RES  JUDICATA— A  judgment  in  Bill  Chamber  is  not  n* 
judicata,  p.  f20. 

.  See  Process. 

RES  NOVITER— See  Procets,  Production. 

RESERVATION— See  Entail. 

REVOCATION— See  Husband  and  Wife. 

KHYND— Augnicnfition,  p.  320. 

ROAD— See  Servitude. 

ROAD  ACTS— See  Jiir/5</ic</on. 

ROAD  TRUSTEES— See  Process,  TilU  to  Sue. 

8 

S4^LE — Consignation — Intei^iest— R'lnking —  A  party  liavijig 
purchased  property  to  the  extent  of  .i'20,000,  at  the  ranking 
and  sale  of  au  estate— the  proprietor  of  which  was  owing  hioi, 
he  alleged,  upwards  of  4^70,000 ;  and  not  having  been  able  to 
get  his  titles  completed,  but  having  found  caution  for  one 
purchase  to  the  amount  of  £5Si}j) — Held,  that  he  was  bound 
to  consign,  or  find  secarity  for  the  interest  which  had  accu- 
mulated on  the  principal,  p.  363. 

Contract — Expenses — Circumstances  in  whidi  a  ship- 
ment of  iron,  made  after  the  receipt  of  a  letter,  limiting  the 
priee  previously  stipulated,  nnd  time  of  shipment,  was  held  to 
hagre  been  made  in  terms  of  that  letter — Question  considered. 
To  what  extent  an  appellant  or  advocator,  who  is  successful 
in  the  appeal  or  advocation,  is  entitled  to  expenses  ?  p.  4*29. 
Delivery — Hypothec— Held,  that  non-compliuncc  with 


the  72d  section  of  4t£  Geo.  IV.  c  94,  by  a  distiller,  and  a 
purchaaer  from  him,  prevents  the  validity  of  a  delivery,  which 
would,  if  valid,  have  disappointed  the  landlord's  hypothec  for 
rent,  p.  42^ 

■Delivery^.-Process — Judges — A  party  having,  at  a 


pubiie  roup,  purchased  various  lots  of  cattle,  and  granted  hills 
for  the  price ;  and  the  cattle  having  remained  on  the  seller's 
farmi  but  several  of  the  lota  having  been  delivered  to  the  pur- 
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chaser ;  and  tlie  seller  having  become  insolvent,  alihoitgli  hot 
rendered  legally  bankrupt  wben  the  delivery  of  the  remaining 
cattle  was  demanded ;  and  It  having  been  offered  to  be  proved 
by  parole,  that  the  auctioneer  at  the  sale  stated  that  the  lots 
should  be  held  as  delivered,  so  soon  as  they  were  knocked 
do\yn  to  the  purchaser  : — the  whole  Court  having  been  eqtially 
divided  in  opinion  as  to  the  question  of  delivery — Held,  I; 
That  the  rule  in  such  cases  was,  that  one  of  the  Judges  should 
decline  voting.  2.  That  the  property  of  the  cattle,  although 
undelivered,  was  passed  to  the  purchaser.  3.  That  it  Was  not 
competent  to  prove  by  parole  evidence,  any  statement  by  an 
auctioneer,  not  in  the  articles  of  roup,  p.  570. 

SALE — Lien — Homologation — Circumstances  in  which  grain 
having  been  sold,  and  a  delivery. note  granted ;  and  the  owner 
of  the  granary  having  delivered  several  quantities  thereof  to 
the  purchaser—  Held ,  1 .  That  the  owner  of  the  granary  cannot 
thereafter  retain  the  remaining  quantity,  on  the  plea  that  he 
has  a  lien  over  it  for  advances  to  the  seller.  2.  The  grain 
ordered  to  be  sold,  pendente  liie;  p.  104. 

Mora — Title — Expenses — A  party  having,  in  Mafch, 

agreed  to  purchase  certain  subjects,  with  the  entry  at  Whit- 
sunday thereafter,  upon  his  agent  being  satisfied  with  the  titles; 
and  his  agent  having,  on  4tb  May,  objected  to  the  progress 
offered ;  and  no  answer  having  been  returned  to  this  lettei* 
till  1 2th  July,  but  the  parties  having  continued  to  correspond 
on  the  subject  till  the  month  of  October,  when  the  seller  pro- 
cured a  deed  which  made  the  title  complete — Circumstances 
in  which  held,  that  the  purchaser  was  bound  to  implement  his 
purchase,  notwithstanding  the  delay. —  Opinion  expressed. 
That  the  seller  ought  to  have  communicated  to  the  purchaser 

the  opinion  of  counsel  which  he  had  taken  in  the  matter 

The  seller  held  entitled  only  to  modified  expenses  of  process, 
p.  562. 

Reduction — Bankrupt — A  party  having,  in  the  ordi- 
nary course  of  business,  purchased  6ona  fide,  two  horses  at  a 
sale  by  public  roup ;  and  the  seller,  against  whom  he  had  a 
counter-claim  of  ^60.  having  been  sequestrated  within  sixty 
dnys  of  the  roup — Held,  that  the  sale  was  not  reducible  under 
the  Act  1696,  c.  5,  and  that  the  party  was  entitled  to  deduc- 
tion of  his  counter-claim,  p.  258. 

Title — Mora— Expenses— Held,  affirming  the  judg- 
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mont  of  the  Court  below,  that  the  purchaser  of  a  property  by 
public  roup,  who  had  successfully  suspended  a  charge  for  pay- 
ment, on  the  ground  of  a  defect  in  the  title  offered,  and  had 
frequently  insisted  for  fulfilment,  but  who  had  never  intimated 
his  understanding  that  he  was  thereby  liberated  from  the  bar- 
^iiin,  was  not  entitled,  on  a  good  title  being  offered,  after  a 
lapse  of  n  years,  to  refuse  it  as  being  liberated  from  the  bar- 
gain— Held  competent  to  employ  In  a  suspension,  a  plea  emerg- 
ing since  its  being  raised,  and  stated  in  a  relative  action— 
Held  competent  to  award  the  prior  expenses  to  a  party  who 
was  successful  in  a  prior  appeal,  on  a  special  point  in  the 
cause,  but  who  was  ultimately  unsuccessful,  p.  91. 

See  Bankrupt,  Entail*  Heritable  Creditor, 

POWER  OF— See  Tru»t. 


SANCTUARY— Meditatio  Fugw  Warrant— Parties  having 
clandestinely  left  their  usual  residence  and  taken  refuge  in  the 
Sanctuary ;  and  the  creditor  in  a  bill  which  had  been  protested 
against  them,  having  applied  to  the  Bailie  of  the  Sanctuary, 
and  made  oath  that  he  believed  that  they  were  in  /uga,  and 
craved  warrant  for  their  incarceration  in  the  jail  of  the  Sanc- 
tuary till  they  should  find  caution  de  Judicio  sisti,  or  abide  the 
diligence  on  said  bill ;  and  warrant  having  been  granted  in 
these  terms — Held,  refusing  a  bill  of  suspension,  that  the 
warrant  i^^ns  legal,  p.  282.        1^ 

SECURITY— Bankers— Bona  Fides— Persons  carrying  on 
business  as  stock-brokers  and  wine  merchants  in  Edinburgh, 
having  with  the  funds,  and  on  the  employment  of  a  London 
Company,  purchased  certain  shares  of  the  Leith  Gas  Light 
Company,  and  thereafter  transferred  them  to  bankers,  in  se- 
en rity  of  money  advanced  to  themselves — Held,  !.  That  the 
said  agents  were  the  ostensible  owners  of  tbe  said  shares.  2. 
That  the  defenders  having  bonafde  advanced  money  to  them 
on  said  shares,  were  entitled  to  retain  them  in  spcnriry,  p.  560. 

SEDERUNT— ACT  OF— Act  to  regulate  the  rotation  and 


bnriness  of  the  five  Permanent  Lords  Ordinary  in  the  Out^r 
House,  p.  60S. 

SERVICE— EJntail— Michael  Anderson  (1st)  dispones  by 
enttSl  to  Michael  (2d),  his  eldest  son,  and  the  heirs-male  of 
Itisbody;  whom  faiUng,  to  any  other  heirs-male  to  be  pro- 
created of  the  entailer's  body;  whom  failing,  to  the  hrirs-fe- 
raale  of  the  body  of  Michael  (2d) :  Michael  (2d)  predecesises 
the  entailers,  leaving  a  son,  Michael  (3d):  Michael  (tjd) 
serves  heir-male  of  tailzie  and  provision  in  general  to  Miehttcl 
(2d):  Michael  (3d)  then  executes  the  procwratory  in  the  en- 
tail, and  in  1741  ohttiins  a  charter  of  resignation  in  terms  of 
the  entail,  except  that  the  destination  to  other  heirs-male  to 
be  procreated  of  the  cntailer*B  body  is  omitted,  and  he  is  in- 
feft  :  He  is  succeeded  by  a  son,  Patrick,  who  is  served  in 
special  as  heir-male  of  tailzie  and  provision  to  him,  both  uiMer 
the  charter  and  under  the  entuil :  Patrick  dies  in  1786,  leav- 
ing no  issue-male :  The  estate  is  then  claimed  by  an  heir- 
femftle  of  the  body  of  Michael  (3d)  :  She  is  served  hoir  of 
tailzie  and  provision  to  Patrick,  infeft,  and  in  possesi^ion : 
Her  son  succeeds  her,  and  makes  up  titles  ;  and  the  pursiu-r 
(Mrs  A.  V.  S.  T.  Anderson)  makes  up  titles  to  him  also  as 
heir  of  tailzie  and  provision,  under  the  destination  to  heirs- 
female. 

Andrew  Anderson,  the  defender's  father,  on  the  statement 
that  the  entailer  ( Michael  1st)  bad  a  second  son,  James,  and 
that  he  is  heir-male  of  his  body,  expede  a  general  service  hs 
heir-niale  of  tailzie  and  provision  to  Michael  the  1st,  and  then 
brought  a  reduction  of  the  whole  titles  by  which  the  pursuer 
holds  the  estates  in  question,  beginning  with  the  chartfi*  of 
resignation  obtained  by  Michael  tbe  dd :  Andrew  having  died, 
the  defender,  John  Anderson,  expedc  a  general  service  to 
him,  proceeding  on  his  previous  service,  and  in  the  same  cha- 
racter, and  then  insisted  in  the  reduction  of  the  titles  of  the 
pursuer.  The  pursuer  then  brought  a  reduction  of  both  these 
services — Held,  that  these  services  (assuming  them  not  to 
be  liable  to  solid  objections,  on  the  proceedings  held,  and 
proof  led,  in  them)  are  aufficient,  in  point  of  form,  to  establish 
in  the  defender  the  character  of  heir-male  of  the  body  of  the 
entailer,  and  to  give  him  a  title  to  pursue  for  the  recovery  and 
establishment  of  all  rights  legally  descendible  to  heire  called 
by  that  character  or  description,  and  to  insist  in  the  redur-tion 
of  the  pursuer's  titles  ;  and  ere  not  reducible  on  the  ground 
of  incompetency  or  ineptness,  p.  5IG. 

*'  — •  See  Process,  PetUion  and  Complaini, 

SESSION— COURT  OF— See  Statute, 

SETTLEMENT— See  Provision, 

SEMIPLENA  PROBATIO— See  Proof.    Aliment, 

SEPARATION— See  Hu%bond  and  Wije, 

SEQUESTRATION- Judicial  Factor— The  partners  of  a 
Company  having  died ;  one  of  them  intestate,  and  the  other 
having  left  a  settlement  appointing  trustees — Held,  that  the 
representatives  of  the  partner  who  died  intcstnte  were  en- 
titled, in  opposition  to  the  tntstccs,  to  have  the  property  se- 
questrated, and  a  judicial  factor  apiKjinted,  p.  215. 

See  Bankrupt,  Landlord  and  Tenant. 

ProcesSf  Bankrupif  Scqueatratimu 

SERVANT'S  WAGES— See  Bankrfipt. 

SERVICE — See  Process,  Petition  and  ComttlaifU. 

SERVITUDE— Coal— Level— The  proprietor  of  two  ad- 
joining baronies  having  feued  out  part  of  one  of  them,  under 
a  reservation  of  the  coal  and  coal-beughs  therein  ;  and  having 
thereafter  sold  the  other  barony,  and  the  coal  and  rights  so 
reserved — Hdd,  that  the  proprietor  of  the  last  was  not  en- 
titled, by  means  of  a  steam-engine,  to  throw  tbe  water  from 
the  lands  of  the  last  barony  into  a  level,  on  tbe  lands  of  the 
fonlier,  p.  345. 

Eaves^Drop— A  party  having  presented  a 

petition  for  interdict  against  a  wall  erected  so  as  to  injure  his 
eaves-drop,  and  alleging  no  right  of  property,  but,  on  tbe  con- 
trary,  a  mere  servitute  of  eaves^drop  over  the  ground^Held, 
that  ft  judgment  of  the  Inferior  Court,  ordaining  the  wall  to 
be  removed,  on  tbe  ground  (expressed  in  a  note,)  that  the 
eaves-drop  implied  a  right  of  property,  ought  to  be  recaHtMJ ; 
and  a  remit  made  to  the  Inferior  Cowrt,  to  allow  the  peti- 
tioner a  proof  of  injury  or  destruction  to  his  servitude,  p.  ^^ti. 
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SERVITUDE— Isb  and  Entry-- Property  wbich  belonged  to 
a  common  author,  situate  within  burgh,  and  which  had  been 
feued  out  to  different  pardes,  with  frefe  iah  and  entry  by  a 
common  passage ;  and  one  of  them  having  proposed  to  nar- 
row the  passage,  on  the  allegation  that  it  was  his  own  proper- 
ty^ Held,  that  the  passage,  having  existed  for  time  immemo- 
rial of  a  certain  breadth,  must  so  remain,  for  the  use  of  all 
having  occasion  to  pass  through  it,  p.  294. 

Koad—^Mill-dam — Three  parties  having  en- 
tered into  an  agreement,  that  a  canal  should  be  made  through 
their  respective  properties,  to  be  maintained  by  each,  so  far 
as  it  passed  through  his  respective  lands ;  but  no  stipulation 
being  made  as  to  the  right  of  access  to  the  lower  proprietors 
•long  the  banks,  in  the  superior  heritor*s  property — Held,  that 
the  lower  heritors  were  entitled,  nevertheless,  to  such  access, 
80  far  as  necessary,  to  enable  them  to  see  that  the  canal  was 
properly  maintained,  p.  302. 

SHIPMASTER— Delivery— Bona  Fides  — Expenses— An 
action  having  been  raised  against  parties,  for  payment  of  cer- 
tain goods  alleged  to  have  been  consigned  witn  them  ;  and  it 
having  been  admitted  that  the  shipmaster,  who  undertook  to 
deliver  them,  ar^  an  accompanying  letter,  intrusted  that  duty 
to  the  second  mate,  who  left  them  at  a  public  wharf  of  the 
alleged  consignees,  with  their  wharfinger — Held,  I.  That  it 
was  the  duty  of  the  shipmaster  to  have  delivered  the  goods 
in  person,  and  that  he  was  liable  for  their  value,  and  the  pro- 
fits of  the  adventure.  2.  That  the  pleas  of  btma  fide*  and  gra- 
tuitous service  were  of  no  avail.  S.  That  he  was  liable  in 
the  expenses  incurred  by  the  alleged  consignees,  in  defending 
themselves  against  the  demands  of  the  consigner,  for  payment 
of  the  value  of  their  goods,  p.  489. 

SHIPOWNERS— Liability— Shipwreck— Held,  that  where  a 
package  has  been  shipped  to  order ;  the  vessel  stranded— the 
goods  all  got  out  of  the  vessel ;  and  all  due  attention  paid  at 
the  time  by  the  master  and  crew  of  the  vessel ;  but  the  pack- 
age has  never  reached  its  destination,  or  been  beard  of,  after 
being  put  ashore ;  the  Company  to  whom  the  ship  belonged 
are  nevertheless  liable  under  the  contract  of  affreightment,  and 
not  merely  for  ordinary  diligence  as  mandatories  otnegotiorum 
geilaret,p,  283. 

SHOWER— See  Process,  Jury. 

.SLANDER— Propagators  of— Originatora  of— Held,  that  the 
propagator  of  a  report,  that  a  person  had  stopped  payment, 
was  as  culpable,  and  liable  in  damages,  as  the  originator  of  the 
calumny,  p.  217. 

SLANDERING  JUDGES— See  CnmiruU  Law. 

SPUILZIE— See  PoMses^on. 

STABLER— Horse-Liability  for.- A  horse  having  been  placed 
for  sale  in  livery  and  commission  stables ;  and  the  stabler  hav- 
ing allowed  it  to  be  taken  out  and  hunted  whilst  not  in  con- 
dition for  such  exercise ;  and  the  horse  having  died  from  over 
exertion^Held,  that  the  stabler  was  liable  for  ita  value;  and 
verdict  to  that  effect  found  for  the  owner,  p.  428.  > 

STAMP — Conveyance — Held,  that  a  disposition  and  assigna- 
tion, granted  on  the  narrative  that  the  granter  was  owing  cer- 
tain sums  to  the  disponee,  contained  in  a  list  signed  as  rela- 
tive thereto,  and  disponing  certain  subjects  to  be  sold,  and  the 
proceeds  applied  in  extinction,  frro  tanto^  of  the  debt,  is  not 
a  "  conveyance"  in  the  sense  of  the  stamp  acts,  and  does  not 
require  the  consideration- money  to  be  set  forth  on  the  face  of 
it,  p.  119. 

Tenant — Removing— A  tenant  having  in  writing 


agreed  to  remove,  without  warning,  or  any  process  of  remov- 
ing— Held,  that  such  writing  did  not  require  to  be  stamped, 
p.  199. 

See   Crimitiai  Law  and  Prohatiae   Wrii,  jiuigna- 


Hon.   Mandate.  Process,  BnnkrvpU 

STATUTE— An  Act  for  the  prevention,  aa  far  as  may  be 
possible,  of  the  disease  called  the  Cholera^  or  Spasmodic  or 
Indian  Cholera,  in  Scotland,  p.  351. 

•— . An  Act  for  altering  and  amending  an  Act  pas- 
sed in  the  present  Session  of  Parliament,  for  the  prevention, 
as  far  as  may  be  possible,  of  the  disease  called  the  Cholera,  or 
Spasmodic  or  Indian  Cholera,  in  Scotland,  p.  604. 

■■  Aa  Act  to  provide  for  carrying  on  the  business 


of  the  Court  of  Session  in  Scotland,  when  interrupted  by  the 
death  or  necessary  absence  of  any  of  the  Judges  thereof,  p. 
820. 

STATUTE^  An  Act  for  making  provision  for  the  dispatch  of 
the  business  now  done  by  the  Court  of  Exchequer  in  Scot- 
land, p.  605. 

-* •  An  Act  to  indemnify  persons  who  have  acted  as 

Deputy  Lieutenants  in  Scotland  without  due  qualification,  p. 
I2a 

An  Act  for  amending  and  making  more  effec- 


tual the  laws  concerning  Turnpike  Roods  in  Scotland,  p.  217. 

STIPEND— See  Teinds. 

STOCK— Shares  of— See  Secunty. 

SUBMISSION— Decreet- Arbitral— Suspension— A  party  to 
a  submission  having,  in  a  suspension  of  a  decrect-arbitnl, 
averred  corruption  against  one  of  the  at  biters,  and  that  a  proof 
of  the  value  of  certain  articles  burned  had  not  been  allowed ; 
and  it  having,  exjhcie  of  the  decreet,  appeared  that  the  arbi- 

.  ters  consulted  with  the  oversman,  though  he  did  not  sign  the 
decreet ;  and  that  the  value  of  the  materials  saved  had  not 
been  fixed,  and  deducted  from  the  ascertained  loss,  in  terms 
of  the  submission.  The  Court  passed  the  bill  of  suapen'- 
sion,  p.  459. 

■    ■  Reference— Award — A  party  having  sold  a 

quantity  of  sheep,  and  received  part  payment ;  and  having  re- 
tained them  in  his  possession  in  security  of  payment — Held, 
thac  a  reference  of  minor  matters,  by  servants,  to  arbiters  who 
had  been  employed  by  their  principals,  in  business  of  great 
importance,  not  binding  on  the  parties,  p.  197. 

Reference— Ultra  Vires — Remuneration  to 


Judicial  Referee— The  pursuer  and  defenders  raised  actions 
against  each  other,  and  issues  were  sent  to  a  jury,  when  the 
Court  on  the  day  of  trial,  stated,  that  the  questions  were  fitter 
to  be  decided  by  an  arbiter  than  by  a  jury ;  and  the  parties,  by 
their  counsel,  having  agreed  to,  and  signed  a  minute  of  re- 
ference to  that  effect,  with  power  to  the  Lord  President  to 
name  a  referee,  failing  the  one  agreed  on ;  and  one  of  the  parties, 
before  the  interlocutor  admitting  the  reference  was  signed, 
havinff  intimated  in  writing  to  the  Clerk  of  Court,  that  he 
would  not  consent  to  the  minute  if  it  prejudiced  the  ordinary 
remedies  of  law,  and  in  particular,  his  right  of  appeal  to  the 
House  of  Lords, — the  Court  held,  1*  That  the  reference  nr^s 
binding,  and  refused  to  remit  the  cause  to  the  Lord  Ordinary; 
and  the  Lord  President  having  named  a  referee  in  room  of  the 
first  named,  who  declined  to  act,  their  Lordships,  of  new,  re- 
mitted the  cause  to  the  judicial  referee.  8.  That  it  was  not 
ultra  vires  of  the  referee  to  reserve  certain  claims  (incidentally 
considered,  although  not  included  in  the  reference,)  which 
might  be  brought  by  one  of  the  parties  against  the  other,  and 
to  him  his  defences  as  accords.  S.  Questions  raised,  but  not 
decided.  Whether  a  judicial  referee  was  an  officer  of  Court,  or 
was  in  the  same  situation  as  an  arbiter ;  and  whether  the  Court 
had  power  to  decern  fur  his  remuneration?  p.  576. 

SUMMONS— See  Partnership,     Process, 

SUPERIOR  &  VASSAL— Entry— A  vassal  having  sab- 
feued  his  possession  for  a  grassum  and  a  small  feu-duty,  which, 
taken  together,  were  its  full  value  at  the  rime — Held,  that  the 
superior  was  only  entitled  to  demand,  as  a  composition  for  an 
entry  to  a  singular  successor,  the  whole  feu-duties  exigible  for 
the  year  in  question,  and  the  interest  for  that  year  of  the 
grassum  paid  by  the  sub-feuar,  p.  54S. 

■  ■  '  rrescription — Teini'le  Land»— 
Opinions  expressed  on  the  merits,  1.  That  the  possession  of 
the  vassal  is  to  be  held  the  possession  of  the  superior.  2. 
That  the  lands  of  Temple4ands  and  RedhaU  had  been  pos- 
sessed fur  upwards  of  40  years  by  John  Johnstone  of  £i»hie- 
shiels,  and  his  heirs  in  apparency,  as  vassals  to  Charles  £tfl 
of  Haddington,  and  his  heirs  and  successors  as  superiors.  3L 
I'hat  said  possession  founds  a  good  prescriptive  right  to  tie 
superiority  of  said  lands.  4.  That  the  pursuer  had  produced  a 
sufficient  title  to  said  superiority,  and  was  alone  entitled  to 
enter  vassals,  and  receive  the  casualties  effdriog  to  said  Tem- 
ple-lands and  tenements,  p.  S2L 

Warrandice —  Mid>  Impediment 


—Holding  a  me  and  (/e  me— Prescription — Singular  Successor 
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—Entry— A  party  baving,  in  1725,  obtained  a  feu-rigbt  as 
vassal  in  certain  lands^-conveyed,  in  1752,  a  portion  of  theita, 
with  obligation  to  infeft  by  double  manner  of  holding—the 
one  to  be  holden  of  the  disponer  for  a  penny  Scots,  relieving 
the  disponer  of  a  certain  sum  of  feu -duty — the  other  to  be 
holden  of  the  disponer's  superior  for  payment  of  that  sum, — 
upon  which  infeftment  followed.  The  heirs  of  the  disponer 
having  afterwards,  in  1 759,  completed  a  feudal  title  to  the 
whole  subject  by  precept  of  clare  conslat  and  charter  of  nooo' 
damus,  without  any  exception  of  the  portion  previously  con- 
veyed, sold  to  the  same  party  and  another,  jointly,  the  whole 
lands,  excepting  from  the  clause  of  warrandice  sundry  feu- 
rights,  and  in  particular,  *'  the  feu-right**  of  the  above  portion 
of  the  lands.  The  whole  lands  came  (with  a  similar  excep- 
tion in  the  clause  of  warrandice)  to  be,  through  various  sin- 
gular successors,  vested  in  the  pursuer  as  singular  successor. 
His  title,  and  those  of  his  authors,  had  been  regularly  com- 
pleted with  the  superior  for  upwards  of  70  vears.  The  portion 
first  conveyed,  on  the  other  band,  descended  to  the  defender 
through  a  succession  of  base  infeftments,  none  of  which  had 
ever  been  confirmed.  The  pursuer  and  his  ancestors  bad  all 
along  paid  tbe  total  feu-duty  to  their  superiors,  while  they 
drew  from  the  defender  the  sum  allocated  on  tbe  portion  above 
mentioned — Held,  in  an  action  of  reduction-improbation,  de- 
clarator of  noo-entry,  &c.  brought  by  the  pursuer,  that  the  de- 
fender was  not  bound  to  satisfy  the  production, — and  tbe 
action  dismissed. — Opinion  expressed,  That  the  defender  might 
still  enter  with  the  original  superior,  p.  482. 

SURPRISE— See  Process,  Jury, 

SUSPENSION— See  Process. 

SYMINGTON— Augmentation,  p.  S20. 

T 

TARBET— Augmentation,  pp.  287  and  320. 

TAXING   AGENTS*   EXPENSES— See  Butband  and 
Wife/ 

TEINDS—Decreet-Arbitral— Approbation— Valuation- Two 
parties  interested  in  the  teinds  of  a  parish  having  obtained  a 
decreet-arbitral  valuing  the  teinds  in  1760,  the  minister  having 
been  no  party— Held,  that  one  of  them  could  not  obtain  a 
judicial  approbation  of  that  decreet-arbitral.  whereby  the  rights 
of  the  minister  would  be  afiTected — Distinction  drawn  between 
the  approbation  of  a  valuation  by  sub-commissioners,  and  an 
original  valuation  in  which,  by  consent  of  parties,  a  former 
and  private  decreet-arbitral  is  received  instead  of  proof, p.  S06. 

Locality — Conversion — Held  that,  in  conformity 

with  the  Act  1808,  the  proper  rate  of  conversion  for  a  locality 
of  augmentation  is  to  be  had  from  the  average  fiar  prices  for 
seven  years  preceding  tbe  modification  of  the  stipend ;  and  not 
either  according  to  the  old  rule,  or  from  the  average  for  seven 
years  subsequent,  or  according  to  any  approximation  in  the 
particular  case,  p.  817. ' 

Title — Prescription— Stipend — The  teinds  of  cer- 


tain lands  having  been  valued  in  I6S6,  by  a  decreet  of  the 
High  Commission,  at  a  certain  sum ;  and  thereafter,  in  1726, 
by  a  decree  of  tbe  Teind  Court,  having  been  fixed  at  a  higher 
sum  ;  and  this  decree  having  been  reduced  in  1764,  though 
tbe  higher  amount  of  teind  was  paid  to  the  minister  for  50 
years ;  and  part  of  the  lands  having  been  disponed  in  feu, 
without  relief  from  minister*s  stipend — Held,  1.  That,  in  the 
face  of  the  reduction,  the  minister  or  heritors  of  the  parish 
could  not,  by  prescription,  acquire  a  title  to  over-payments. 
2.  That  a  proportion  of  the  v^ued  teind  must  be  laid  on  the 
parts  of  the  lands  disponed  in  feu  without  relief  from  minis- 
ter's stipend.  3.  Surrender  of  the  objector's  teinds  sustained, 
p.  553. 

TENANT— See  Landlord  and  Tenimi. 

TESTAMENT— Legacy— Writ— A  person  having  executed 
a  last  will,  wherein  the  residue  was  left  to  the  executor,  after 
paying  **  such  bequests  as  I  might  instruct  him  to  pay,  in  a 
letter  signed  by  me  of  this  date,  to  the  several  persons  therein 
named  ;*'  and  the  testatrix  having  died  two  days  thereafter, 
leaving  a  letter  of  instructions  bearing  to  be  signed  by  her, 
but  neither  holograph  nor  tested,  and  which  letter,  ic  was 
ofifered  to  be  proved,  was  signed  by  the  testatrix  of  the  same 


date  with  the  will ;  and  tbe  Court  ot  Session  having  refused 
a  proof,  and  to  sustain  the  legacies — Case  remitted  to  be  sent 
to  a  jury,  to  consider  whether  full  effect  should  not  be  given 
to  the  letter  as  nart  of  tbe  will,  p.  155. 

TESTAMENT— See  Proof, 

TESTING  CLAUSE— Rei  Interventus— Precept  —  Held, 
affirming  the  judgment  of  the  Court  of  Session — 1.  That  an 
objection  to  the  designation  of  a  subscribing  witness  in  the 
testing  clause  of  a  marriage-contract,  was  removed  by  tbe 
marriage  of  the  parties.  2.  That  an  informal  and  unrecorded 
sasine  does  not  exhaust  the  precept,  to  tbe  efiTect  of  invali- 
dating a  second  sasine  on  the  same  precept,  p.  49. 

TITLE — Dominium  Utile — A  party  having  granted  titles  to 
a  superiority  of  certain  lands,  for  the  purpose  of  conferring  a  ^ 
freehold  qualification  on  the  grantee — Circumstances  in  which ' 
held,  that  said  titles  did  not  carry  the  dominium  vtile  of  a 
small  portion  of  the  lands  lying  in  another  property,  and  pos- 
sessed by  the  granter  under  different  titles,  p.  597. 

Interest — Holding — Booking — A  party  having  par- 
chased  heritable  subjects,  under  the  condition  that  the  sellers 
should  free  and  puiige  all  incumbrances,  and  give  valid  and  formal 
dispositions  and  conveyances  in  usual  stvle ;  and  having  refused - 
to  take  a  title  by  booking,  which  was  the  tenure  under  which 
the  subjects  were  held,  and  insisted  upon  the  consent  or  dis- 
'  charges  of  certain  creditors  on  the  subjects ;  and  having  taken 
a  protest  against  the  sellers,  that  he  shoold  not  be  liable  in 
interest  upon  the  price,  in  consequence  of  their  failure  to  give  - 
a  valid  title ;  and  having  brought  an  action  of  damages  against 
the  sellers,  in  which  no  damages  were  found  due— Held,  K 
That  the  purchaser  was  bound  to  accept  of  a  title  by  booking. 
2.  That  the  purchaser  was  not  liable  fur  interest  upon  the 
price,  nor  in  expenses  of  process,  p.  341. 

— —  See  Conveyancing,  Heritable  Creditor* 
Prescriptive^See  Patronage. 


TITLE  TO  SUE— See  Bankrupt.  Fithing.  Landlord  and 
Tenant. 

TRANSFERENCE— See  Security. 

TRUST — Adjudication — A  part^  having  executed  a  trust- 
deed  for  certain  purposes,  declanng  that  the  trustees  should 
only  be  liable  for  their  actual  intromissions,  on  which  tbe 
trustees  were  infeft ;  and  thereafter  a  creditor  having  led  an 
adjudication,  and  brought  a  declarator  of  expiry  of  the  legal, 
and  also  a  process  of  forthcoming,  in  virtue  of  arrestments- 
laid  in  the  trustees*  hands — Held,  1.  That  the  trustees  were 
not  liable  beyond  their  intromissions.  2.  That  not  having^ 
funds  in  their  hands  at  the  date  of  the  arrestments,  the  forth- 
coming was  inept,  p.  923. 

— — Adjudication — An  estate  having,  for  certain  pur- 
poses, been  conveyed  in  favour  of  trustees ;  and  an  annuity^ 
naving  been  provided  during  the  truster's  life,  and  the  posses- 
sion of  certain  farms  rent  fi^e,  subsequent  to  that  event,  to 
his  eldest  son,  who  was  one  of  tbe  trustees ;  and  the  deed  not 
having  contained  an  express  obligation  to  denude,  but  only  a 
declaration,  that  when  the  trustees  should  be  called  on  to  do 
so,  the  eldest  son  or  other  heirs  should  free  and  relieve  them  ; 
and  the  eldest  son  having  died  without  making  up  any  title  to 
his  father — Held,  that  he  had  no  vested  right  under  the  trust- 
deed  which  could  be  carried  by  adjudication,  to  the  effect  of 
enabling  the  adjudging  creditors  to  call  upon  the  trustees  t» 
denude  in  his  favour, — and  that  the  adjudication  carried  no 
right  to  the  arrears  of  annuity,  p.  349. 

Deposit — Assignation — Security— Custody— A  pur- 


chaser of  lands,  who  had  retained  part  of  the  price  as  a  bur- 
den on  them  tUl  certain  defects  in  tbe  titles  should  be  cured, 
having  executed  a  trust  of  said  lands,  and  thereafter  an  English 
will ;  and  having  stated  in  the  trust-deed,  that  the  deposit 
notes  of  the  bank,  with  which  the  balance  was  lodged,  were, 
under  a  previous  will,  (superseded)  directed  to  be  indorsed 
by  his  executors  to  his  trustees,  and  kept  by  them  in  the  same 
place  till  these  defects  should  be  cured — Held,  in  a  competi- 
tion for  the  sum  deposited  between  the  executors,  and  the 
assignees  to  the  bond  for  the  balance,  that  the  trustees  were 
entitled,  in  the  first  instance,  to  tbe  fund  in  medio,  p.  449. 

•Entail — A  party  having  conveyed  bis  whole  pro- 


perty, partly  heritable  and  partly  moveable,  to  trustees,  with 
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injitructioiM  to  j^y  the  interest  or  annual  piooeeds  ^  A.  B., 
till  lie  fihoi^d  arrive  at  the  age  of  35  years  corapl^|A  at  which 
period  they  were  to  denude  and  convey  the  whole  to  the  said 
A.  B.,  as  his  own  property;  but  in  case  he  should  die  without 
issue,  that  the  said  estate  should  belong  to  C.  D.»  and  certain 
other  substitutes,  teriatim;  and  the  deed  having,  in  a  subse- 
quent clause,  declared  that  the  deed  to  be  granted  by  the 
trustees  should  be  conceived  in  the  form  of  a  strict  entail, 
containing  all  clauses,  prohibitoij,  irritant  and  resolutive,  ne- 
cessary for  vesting  the  property  in  the  substitutes ;  and  A.  B. 
having  survived  35  years,  and  had  children — Held,  that  the 
trustees  were  bound  to  execute  the  conveyance  in  the  form  of 
a  strict  entail  upon  A.  B.,  and  the  substitutes  mentioned  in 
the  trust-deed,  p.  500. 

TRUST — Factor — Powers— Circumstances  in  which  arrange* 
ments  made  by  a  &ctor  under  trustees,  (with  ordinary  powers 
of  administration,)  for  the  completion  and  sale  of  heritable 
subjects,  burdened  in  favour  of  the  trust-estate,  were  held  to 

.  infer  no  obligation  against  the  trust,  as  being  matters  of  extra- 
ordinary  management,  not  approved  by,  or  even  communicated 
to  the  trustees,  p.  13^ 

Interference — A  trustee  under  a  subsequent  deed, 
having  interfered  with  the  duties  of  a  trustee  under  a  prior 
existing  deed,  by  anticipating  payments,  and  raising  a  multiple- 
poinding  for  payment  of  said  advance — Held,  that  such  inter- 
ference was  impi^per,  p.  130. 

•iiiability— Circumstances  in  which  held,  that  parties 


having  received  into  their  warehouse,  on  account  of  another, 
certain  articles,  were  bound  to  deliver  these  articles  when 
called  on,  and  failing  their  doing  so,  were  liable  in  the  value  of 
any  articles  not  made  forthcoming,  p.  440. 

Power  of  Sale — Expenses — A  truster  having  con- 


veyed his  whole  moveable  and  unentailed  heritable  j>roperty 
to  trustees,  with  instructions,  iuier  alia,  to  lay  out  the  interests 
and  proceeds  thereof  in  purchasing  landsj  to  be  entailed  on  a 
certain  series  of  heirs,  under  two  existing  deeds  of  entail,  re- 
ferred to  in  the  trust — Held,  1.  That  though  the  trust-deed 
did  not  contain  a  power  to  sell,  yet  that  it  was  implied,  a« 
without  such  the  purposes  of  the  trust  would  be  defeated.  2. 
That  the  trustees  were  entitled  to  grant  valid  titles  to  the  pur- 
chasers of  such  parts  of  the  unentailed  property  as  they  sold, 
and  to  apply  the  price  in  purchasing  lands,  and  entailing  them 
in  terms  of  the  trust-deed.  3.  That  ihe  trust-funds  were 
liable  in  the  whole  expenses  incurred  in  discussing  the  powers  of 
the  trustees,  but  that  the  accounts  between  them  and  the  heirs- 
at-law  must  be  taxed  as  between  agent  and  client,  p.  364. 

-Preferable  Claim — Security — A  debtor  having,  in 


two  letters,  stated  his  desire  that  certain  property  should,  inter 
alia,  be  held  in  trust  for  pavment  of  a  creditor ;  and  having 
executed  a  disposition— Ileld,  that  the  creditor  was  entitled 
.  to  be  ruiked  preferably  for  all  the  debts  due  to  him  at  the 
date  of  the  last  letter,  p.  504. 

•Sale— -Suspension  and  Interdict— Three  brothers 


having  conveyed  their  whole  property  to  trustees,  with  a 
power  of  sale,  for  payment  of  a  composition  on  their  debts ; 

.and  the  trustees  having  realised  the  funds  of  two  of  the 
debtors,  and  advertised  a  sale  of  the  property  belonging  to  the 
third ;  and  he  having  presented  a  bill  of  suspension  and  inter- 
dict against  the  sale,  on  the  grounds  that  the  sum  already  rea- 
lised was  greater  than  the  composition ;  and  that  the  trustees, 
though  often  requested,  had  never  furnished  the  suspender 
with  a  state  of  their  intromissions, — Bill  of  suspension  passed> 

-  and  interdict  granted,  p.  109. 

•Trustees^i-Devolution— A  father  having,  in  his  daugh- 


ter's marriage-contract,  conveyed  certain  property  to  three 
trustees  for  family  purposes,  with  power,  in  the  event  of  any 
of  the  trustees  dying  or  reuouncing,  to  (he  daughter,  with  con- 


sent of  the  (rmter,  or  if  he  should  be  dead,  of  the  remaining 
trustees,  to  appoint,  by  a  regular  deed,  other  trustee9,~and  no 
quorum  being  specified ;  and  two  of  the  trustees,  with  the 
consent  of  the  daughter  and  her  husband,  having,  in  the  trus- 
ter's lifetime,  executed  a  new  trust-deed  of  part  of  the  property 
in  favour  of  one  person  for  behoof  of  creditors — Held,  1.  That 
the  two  trustees  had  no  power  of  devolution.    2.  That  the 
second  deed  was  reducible ;  and  that  the  third  trustee  under 
the  original  deed,  who  did  not  consent  to  the  devolution,  and 
the  children  of  the  daughter,  were  entitled  to  sue  a  reduction 
of  it.     3.  That  the  consent  of  the  parents  did  not  prejudice 
the  rights  of  the  children  to  insist  in  the  reduction.    4.  The 
parents  were  not  barred,  pcrtonali  exceptione,  from  concurring 
in  pursuing  the  reduction,  p.  545. 
TRUSTEE— See  Bankrupt.    Process,  Expenses,  Title  to  Sue. 
TRUSTEES — Bill — Expenses — A  person  having  raised  ac- 
tion on  a  bill  against  trustees,  within  one  month  from  the 
death  of  the  truster,  and  before  the  trust-funds  were  realised 
— Held,  L  That  the  trustees  were  not  entitled  to  resist  the 
action  as  premature.    2.  That  the  holder  of  the  bill  was  en- 
titled to  the  expenses  occasioned  by  the  opposition  of  the 
trustees,  p.  470. 

• Liability — Security— A  trust  having  been  con- 
stituted by  an  individual,  for  certain  purposes,  on  behalf  ot 
his  children, — his  trustees  having  received  a  sum  of  money, 
directed  by  his  settlement  to  be  paid  to  them,  and  by  them  se- 
cured in  liferent  to  one  of  the  children  (a  married  woman), 
and  in  fee  to  her  children  ;  they  having  lent  it  out  to  the  life- 
rentrix  and  her  husband,  first  on  a  mortgage,  and  then  on  a 
personal  security,  in  which  the  truster's  brother  was  a  collate- 
ral obiigant ;  the  husband  having  died — ^the  husband's  heir  be- 
ing abroad— «nd  the  co-obligant  bankrupt ;  and  the  trustees 
^ving  taken  no  steps  for  recovery  of  the  sum — Held,  that 
they  were  personally  liable  to  the  children  for  it,  in  the  first 
instance,  n.  463. 
TURNPIKE  ACT— See  Process,  Advocation.  Statute. 
TUTOR-SeeCait/ioner.  Process, 

TUTORS  ANO  CURATORS -Inventories— Act  1672, 
cap.  2, — Homologation— A  party  having,  in  his  settlement, 
anpointed  tutors  and  curators  to  bis  minor  children,  but  de- 
clared that  they  should  not  be  liable  for  omissions,  but  each 
for  his  own  actual  intromissions  only;  and  no  tutorial  inven- 
tories having  been  made  up ;  and  one  of  the  tutors  having 
subscribed  discharges  and  deeds,  although  be  did  not  in- 
tromit with  funds  himself— 1.  Held,  that  he  was  liable  tin^uU 
in  sohdum,  along  with  the  other  tutors.  2.  Held  incompetent 
to  alter  a  finding  of  the  Lord  Ordinary,  in  regard  to  one  of 
several  defenders,  upon  a  reclaiming  note  by  another,  which 
had  no  special  prayer  to  that  efifect,  p.  273. 

U 

ULTIMUS  HiBRES— See  Legacy. 
USURY— See  PartnenhijK 

V 

VERDICT— See  Process,  Jurjf. 

VOTE— See  Freehold.  Process,  Ranking  and  Stile. 

w 

WAGES,  SERVANTS'— See  Bankrupt. 
WAIVER— See  Process,  Jury,  IFaiver. 
WARRANT  TO  UPLIFT  MONEY— See  Process. 
WILL— See  Testament. 

WITNESS— :See  Proof.  Process,  Commission,  Expenses,  Jiwy. 
WRIT— See  Probatitfe  WrU.    Testament. 
WRITER  TO  THE  SIGNET  NOT  PRACTISING- 
See  Process^  Jury,  Jur^» 
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